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R. 6 (4) (v) — Documentary evidence of 
financial soundness of tenderer— Require- 
ment is only directory (Dec) 171B 


——R. 11 — Concessional settlement of 
coupes and mahals to Scheduled Castes 
etc. — Rule is not ultra vires Art. 15 (1) 
or 14 of Constitution (Dec) 171A 


Bengal, Agra and Assam Civil Courts Act 
(12 of 1887), S. 11 (4) — Absence of Asstt. 
District Judge — District Judge is com. 
petent under S, 11 (4) to hear appeal from 
order or decree of Munsiff (Sep) 122 
——S, 21 (4) — See Ibid, S. 11 (4) 

(Sep) 122 


Civil Procedura Code (5 of 1908), Ss. 100, 
101 — Finding of fact — Court holding 
that mere long period in delivering con- 
sigoment would not amount to misconduct 
or negligence on part of Railways — 
Finding is one of fact (May) 59B 
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——QO, 22, R. 8—Death of appellant — 
Abatement of appeal—Petition to sez it 
aside—Affidavit giving reason for failure 
to take proper steps—No counter. affidavit 
filed — Held, facts and circumstances 
justified condonation of delay in filing 


petition (July) 97G 
——Q, 39, R, 1—See also ibid, O, 41,R. 5 
(Nov) 157C 


——O, 39, R. 4 — Petitioners cannot ‘be 
penalised for disobeying injunction omer 


if they are not aware of it — Injunction 
order not addressed to Court— Court pro- 
ceeding in contravention of same — Pro- 
ceedings are nota nullity (Nov) 157B 
——O, 39, R. 2 — “Other injury of any 
kind” —Execution of a lawfully obtained 
decree is excluded (June) 95 


` — 0O. 89, R. 2 — Execution of a lawful 


and subsisting decree cannot be restrained 
by a temporary injunction (Nov) 157A 
——O, 41, R. 5— See also ibid, O. 389, R. 1 

(Nov) 157B 
——Q, 41, R. 5— Delivery of possession 
already effected in execution case — No 
stay order from Superior Court— No scope 
for temporary injunction (Nov) 157C 
——O, 41, R. 81—Failure to consider evi- 
dence— Effect (Dec) 165 
O. 47, R. 1—Review not permissible 
against rejection of petition to revive suit 
if grounds of review petition are same as 
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—All India Services (Death.cum. Retire. 
ment Benefits) Rules (1958), R. 16 (y= 
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ment for purpose of conducting enquiry 
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'——R. 16 (2)—Employee under suspen- 


sion on charge of neligence or inefficiency 
— Rule does not apply—‘Misconduct’ — 
Meaning of (Mar) 45A 


— Assam Judicial Service Rules, R. 5 (4)(b) 
—See Criminal P. C. (1898), S. 10 (2) 
l (Apr) 51 
— Mizo District Council Service Rules, 
Rr: 11, 26—Rule 11 corresponds to Art. 311 
(1)—Rule 26 envisages two opportunities 
as under Art. 311 (2)—Rules to be inter- 
preted in accord with principles of natu- 
ral justice . (May) 78C 
R. 26—See also ibid, R. 11 
(May) 78C 
——R, 26 Proviso—Right of reasonable 
opportunity to show cause against punish- 
ment extends also to temporary em- 
ployee except under conditions of pro- 
viso l (May) 78B 
—— R. 26— Enquiry against : Goverament 
servant confined only to his cross-exa- 
mination — Enquiry held vitiated for 
violation of rule of natural justice 
. (May) 78D 


—Railway Establishment Code. R. 2046 
(FR 56)—Note below rule as amended in 
December 1967—Validity — Part of the 
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Note is violative of Arts, 14 and 16 (1) of 

Constitution (May) 67 
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Constitution of India, Art. 7 — Person 
migrating to Pakistan voluntarily, not for 
any specific purpose nor for short period 
— Non-compliance with proviso to Art, 7 
—JHle cannot be deemed tobe citizen of 
India (June) 81 
———Art, 14—See also 
(1) Assam Settlement of Forest Coupes 
and Mahals by Tender System Rules 
(1967), R. 11 (Dec) 171A 
(2) Civil Services—Railway Establish- 
ment Code, R. 2046 (FR 56) 
(May) 67 
(3) Sales Tax—Assam Sales Tax Rules 
1947, R. 21, Proviso (Sep) 119B 
—— Art. 14 — No inequality is rendered 
in picking and choosing from commo- 
dities for levy of Sales Tax — Classifica- 
tion not unreasonable (June) 83B 


-———Art. 15 (1)—See Assam Settlement of 
Forest Coupes and Mahals by Tender 
System Rules (1967), R. 11 (Dec) 171A 
——Art, 16 (1) — See Civil Services — 
Railway Establishment Code Rule (2046) 
(FR 56) (May) 67 
——Art, 19 — Monopoly rights — Grant 
of additional temporary permits in case 
of urgent need to some of existing 
motor vehicle operators — Did not create 
monopoly (Feb) 27C 
———Art, 19 (1) (g)—See Sales Tax— Assam 
Sales Tax Rules (1947), R. 21, proviso 

: (Sep) 119C 
Article 19 (1) (g) — Increase in rate 
of sales tax by itself does not make tax 
unreasonable (June) 88C 
———Art, 21 — See Ibid, Art. 31 

(May) 74A 

———Art, 31 — Government cannot evict 
persons in possession of Government land 
either as tenants or as trespassers by 
using force except by authority of law 


(May) 74A 
———Art, 226—See also 
(1) Motor Vehicles Act (1989), «| &) 


eb) 27B 

(2) Motor Vehicles Act (1939), 5, 64.A 
(Dec) 166 

(3) Payment of Bonus Act (1965), S. 86 
(Feb) 82A 
——Art. 226—Certiorari, writ of —Board 
of Revenue reversing decision of Autho- 
rity settling excise licence on wrong pro- 
position of law—Order of Board quashed 
(Jan) 16B 





Constitution of India (contd.) l 
Art. 226 — Mandamus against’ com- 
pany — By notification S. O. 4191 service 
in any oil field declared to be public 
utility service for purpose of Industrial 
Disputes Act — Held in view of nctifica- 
tion respondent oil company was render- 
ing public utility service — Writ of 
mandamus may issue egainst it 

(Feb) 194 
~—~Art. 226 — Alternative remedy cpen— 
Dismissal of employee by company — 
S. 18A of Industrial Employment (Stand- 
ing Orders) Act or 5. 10 or S. 338A of In- 
dustrial Disputes Act—Failure to 2ursue 
these alternative remedies held disentitled 
employee to resort to remedy under Arti- 
cle 226 (Feb) 19B 


——Art. 226—Assam Fishery Rules, R., 46 
(b) — Settlement of fishery — No tender 
by co-operative society—Highest bidder 
not member of Scheduled Caste or Tribe 
or other backward class —- Board >f Re- 
venue settling fishery with Scheduled 
Tribe member whose tender was not less 
than 60% of highest tender— No er-or ap- 
parent on face of record or any error 
affecting jurisdiction Feb) 30A 


——Art. 226 — Employee’s failure to 
furnish Matriculation Certificate to prove 
his age—Government obtaining duplicate 
from University — Alteration of date of 
birth as per entry therein, without giving 
employee opportunity to establish his age 
is illegal (May) 71 
~——Art, 226 — Petitioner as Chairman of 
Village Council representing villagers 
presenting petition to Government against 
identical notices served on him and vil- 
lagers for vacating Government land — 
Petition rejected — Single petit:on by 
petitioner on behalf of himself and vil- 
lagers is maintainable (May) 74B 
Art, 226 — No law pointed ou: under 
which notice and orcer of evictian from 
Government land were issued—T ney are 
without jurisdiction _ (May) 74C 
Art. 226 — Election disputes — Tri- 
bunal hearing appeal under Act — In 
absence of procedure prescribed in Act Tri- 
bunal formulating its procedure in accor- 
dance with principles of:natural justice 
to hear appeal — High Court will not 
interfere (June) 90 











. ———Art. 226 — Assam Forest Regulation 


(7 of 1891), Rule 21 — Contract entered 
under Rule 21 with Government not 
statutory contract—No remedy for breach 
by Government under Art. 226 (June) 92 
——Art. 226 — Petitioner having ample 
opportunity of inspecting records includ- 


Subject Index, A. 


Constitution of India (contd.) 

ing appeal memos — Order of Appellate 
Authority not to be set aside on grcund 
that no reasonable opportunity was given 
to him to show cause against allegations 
made against him (July) 99B 
——Art, 226 — Petitioner wishing ap- 
pellate order of reversal to be quashed — 
Whether primary and appellate autho- 
rities are to be made parties (July) 102A 


Art. 226 — No materials on record to 
support a finding of fact — Order based 
on such finding — Error of law apparent 
on face of record (July) ¥02B 
——Art. 226 — New point requiring =xa- 
mination of facts and circumstances — 
Held, could not be allowed in petitiom 
(Sep) 119D 
———Art, 226 — Certiorari — Finding of 
fact contrary to evidence and arrived at 
without consideration of relevant material 
on record — Issue of certiorari to quash 





order (Sep) 123A 
——Art. 226— Rules of natural justice 
. (Sep) 123B 





Art. 226— Rules of natural justice — 
Administrative orders like canceling 
licence—Reasonable opportunity to ex- 
plain allegations is to be giventolicemsee 

(Nov) 146 
———Art. 226—Natural justice— Order of 
a Municipal Board under S. 229 (2), Assam 
Municipal Act refusing renewal of or 
withholding licence (Dec) 173 
~—— Art, 227—See Criminal P. C. (1898), 
S. 146 (I-D) (Apr) 53A (3B) 
-—Àrt. 245—See Sales Tax— Assam Sales 
Tax Act (17 of 1947), S. &2 (Sep) 119A 


——Art. 301—Sales Tax on goods men- 
tioned in entries 23, 50 -and 56 of Sche- 
dule in Assam Finance Sales Tax Act, 
1956—-No contravention of Art. 301 
(June) 3A 
-——Arts, 304, 305—See ibid, Art, 301 
(June) E3A 
-—— Art. 809—See Criminal P, C. (1838), 
S. 10 (2) (Apr) 51 
——— Arts. 310, 811—See . 
(1) Civil Services — All India Servizes 
(Death-Cum-Retirement Benefts) 
Rules (1954), R. 16 (1) (Mar) 45B 
(2) Civil Services—All India Servizes 
(Death-Cum-Retirements Benefts) 
Rules (1954), R. 16 (2) (Mar) 45A 
——Art. 311—See Civil Services— Mizo 
District Council Service Rules, R, 11 
(May) 73C 
Art. 316 (1-A)—Interview by Pub ic 
Service Commission— Presence of all the 
members of the commissicn not necessary 





See ibid, S. 242 
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Constitution of India (contd.) 

— Any one or two members may be 
entrusted (Oct) 135 (FB) 
——~Sch. 6, Para. 4: (4) — See Court-fees 
and Suits Valuations — Court-fees Act 
(1870), (as amended by Assam Court-fees 
(Amendment) Act (1958), S.1 (June) 89A 
Contract Act (9 of 1872), S. 56— Applica- 
bility—Section is inapplicable to a lease 
governed by T. P. Act (Nov) 160B 


CO.OPERATIVE SOCIETIES 


— Assam Co.operative Land Mortgage Bank 
Act, 1960 (4 of 1964), S. 11—Sale of mort- 
gaged property by Bank without inter- 
vention of Court—Condition for 
(Nov) 147A 
———§, 11 (1) and (2)—See ibid, S. 18 
(Nov) 147B 
——S. 18—Bar under S. 18—When ope- 
rates (Nov) 147B | 


COURT-FEES AND SUITS 
VALUATIONS 


~——Court-feas Act (7 of 1870), S. 1 (as 
amended by Assam Court-fees (Amend- 
ment) Act (1958) )—Extent— Does not ap- 
ply to cases filed in District Council 
Courts (June) 89A — 


Criminal Procedure Code (5 of 1898), S, 10 
(2)—Assam Judicial Service Rules, R.5(4) 
{b)—Appointing authority under R. 5 (4) 
(b) is Government—Officer of Assam Civil 
Service exercising powers of First Class 
Magistrate appointed with High Court's 
approval as Additional District Magis- 
trate (Judicial) . (Apr) 51 (KB) 
-———S, 145 (4)—See ibid, S. 146 (I-D) 

(Apr) 53A (KB) 
——S, 146 — Civil Court of competent 
jurisdiction — Only territorial compe- 
tency is sufficient (Apr) 53B (¥B) 
——Ss. 146 (ID), 145 (4), 485 and 489 — 
Proceedings under S. 145 referred to Civil 
Court—Final order under S, 146 (1-B) on 
receipt of finding — Revision against 
competent — Finding of Civil Court not 
open to challenge— Power of Superinten- 
dence under Art, 227— Exercise of 

(Apr) 53A (FEB) 
——S. 191—Transfer of case— Garo Hills 
Deputy Commissioner detecting 
offence, taking cognizance of case—Ac- ` 
cused must be informed of their right to 
be tried in another Court (Jan) J4A 
___S, 264 (1B) — (As amended in 19£5)— 
(Mar) 59 
—Ss, 242, 204 (1-B)—Omission to state 
particulars of offence—Effect of (Mar) 39 
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- without 
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——Ss. 371, 419, 421—Criminal appeal— 
Filing copy of judgment obtained free 
of costin warrant case under S, 871— 


Court-fee on such copy (Apr) 55B 
—S. 419— See ibid, 5.371 (Apr) 55B 
——_S, 421—See ibid, §. 371 (Apr) 55B 


— 5 435 — See ibid S. 146 (ID) 

(Apr) 53A (FB) 
— 5S. 439—See ibid, S. 146 (ID) 

(Apr) 53A (FEB) 


EDUCATION 


—Cauhati University Act, 1941 (Assam Act 
46 of 1947), S. 25 — First Regulations, 
Art. 5—Kules of Gauhati University relat- 
ing to Law Course — Applicability to 
Law Examinations of Dibrugarh Univer- 
sity (Nov) 151 


SE 


Employees’ State Insurance Act (84 of 
4948), S. 2 (9) (i) — Employee — Person 
employed for wages directly by principal 
employer on work of factory (May) 65A 
____S, 82 (2)—New point—Question that 
claim for employees’ contribution is bar- 
red by limitation under S. 80 of Act—Not 
purely question of law—Cannot be raised 
` for first time in appeal == (May) 65B 
—5Ș. 82 (2)—Appeal — Vires of R. 17 of 
the Rules framed under the Act by the 
State of Assam — Cannot be challenged 
appropriate application and 
notice to Advocate General (May) 65C 


Evidence Act (4 of 1872), Ss. 45 and 47— 
Genuineness of handwriting — Duty of 
Court (Dec) 168A 
___S, 47—See ibid, S. 45 (Dec) 168A 
——-S.76 — Court. ee on Seah re aa 
iudgment—At what stage payable 

of judg ge pay Ana) 55 
—ş3, 102—Burden of proof— Defendant 
admitting material facts (Dec) 168B 
S. 106 — See Railways Act (1890), 
S. 78B (Mar) 41A 
__—-S, 116 — Estoppel of a licence—Rule 
of estoppel under S, 116 extends in terms 
also to a licensee (Oct) 148B 


Foreigners Act (84 of 1946), S. 14 (as 
amended in 1957) — Conviction under — 
Accused entering India prior to amend- 
ment overstaying Visa period — No 
direction under Act given to him — Sec- 
- tion 14 does not apply (Feb) 25A 
Foreigners Order (1948), Paragraph fies 
(Obiter) : Permit under Para. 7 is differ- 
ent from Visa (Feb) 25B 


Gauhati University Act (46 of 1947) 
See under Education. 





Interpretation of Statutes—See Civil Ser- 
vices — Mizo District Council Service 
Rules, R. 11 (May) 78C 
-Section to be construed as a whole 
including proviso (May) 78A 
—— Intention of Legislature—Effects of a 
construction will often indicate it—Hence 
they must be considered (June) 89B 


Judicial Precedents — Two decisions of 
Division Benches of same High Court 
holding contrary views cited—Later de- 
cision in ignorance of previcus decision 
—-Appeal against previous decisioa pend- 
ing before Supreme Court— Proper course 
is to await decision of Supreme Court 
(Sep) 118 
Land Acquisition Act (4 of 1894), 5. 6 (1) 
Proviso, (8)—Question whether acquisi- 
tion is for public purpose de hors S. 6 (1) 
Proviso—Not justiciable (Jan) 1A (FB) 
——S, 6 (1) — Acquisition for School 
building—Entire compensation deposited 
by school authorities — No compliance 
with S. 6 (1) Proviso—Declaration bad 
(Jan) IB (FB) 
———§, 6 (1) Proviso—Local authority — 
School authority is not local authority 
(Jan) IC (EB) 
Limitation Act (9 of 1908), Art. 142—Suit 
for ejectment— Defendants asserting ad- 
verse possession—Permissive character 
of defendant’s possession not proved — 
Plaintiffs must establish their possession 
within 12 year’s prior to suit (Oct) 140 


Limitation Act (36 of 1963), S. 5 — See 
Civil P. C. (1908), O. 22, R.3 (July) 97C 


Mizo District Council Service Rules 
See under Civil Services. 


Motor Vehicles Act (4 of 1989), S. 47 (3)— 
See also Constitution of India, Art. 19 

| (Feb) 27C 
9, 47 (3) — Fixing limit of number of 
permits on given route—No necessity to 
hear operators — Principles of natural 
justice not flouted (Feb) 27B 
———§, 50 —See ibid, S. 64A (Dec) 166 


S, 62 (c)—Temporary permits, issue 
of—Urgent need of more buses to cope up 
with traffic — Issue of temporary permits 
to be regularised later under S. 57 is 
neither irregular nor illegal (Feb) 27A 


——--§, 64—Order of Appellate Authority 
after taking into consideration al] facts, 
stating that no grounds have been adduc- 
ed about respondent’s superior claims — 
Not bad for not giving reasons 

l (July) 99A 
~S, 64A — Error apparent on face of re- 
cord — Order of R. T. A., granting con- 
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Motor Vehicles Act (contc.) 
tract carriage permits tc 13 applicents 
out of 250 as against lesser number of 
five or more permits advertised 

(Dec) 166 


‘mom §, 112-~-Punishment of offence not 
otherwise provided — LCriving without 
licence —Offence is one under S, 112 ‘and 
not S. 128 or S. 114 (Jan) -4B 


MUNICIPAL-CTES 


—Assam Municipal Act (43 0f4957), S. 229 
(2)—See Constitution of India, Art. 225 
(Dec) 173 
—-—S, 296— Order directing to stop cdn- 
struction and suspending granted permis- 
sion — Reasonable oppoztunity to skow 
cause not given — Violation of principles 
of natural justice (Dec) 162 


——S. 334— Area where improved arrange- 
ments are not necessary—Town Com-ni- 
ttee cannot be constituted for it 

(Mar) 43 


Natural Justice—See Constitution of India, 
Art. 226 (Nov) 146A 
PANCHAYATS 


— Assam Panchayat Act (2% of 1959), S 27 | 


(1) (b)—See also ibid, S., 31 (1) 
_ (Dec) 1€38B 
———S. 27 (1) (b)—Construction of—'he 
words “at least a minimu=m of two-thirds 
of total number of memtiers” occurr-ng 
in the section refer two-thirds of the tctal 
sanctioned strength of the Gaon Panchayat 
(Dec) 1€8A 
——S, 31 (1)—Curing irregularities—Ir- 
regularity in a resolution o2 a motion of 20- 
confidence under S. 27(1)(b)—Not curable 
under S. 27 (1) (b) (Dec) 1E3B 


— Assam:;Panchayat (Constitution) Rules 
(1960), Rr. 62 (6) (d) and G2 (6) (as amend- 
ed in 1964) — Ballot paper bearing no 
cross mark—Ballot paper must be reject- 
ed—R. 48 (2) (b) of Parliamentary Election 
Rules is different from R 62 (6) (d) — 
Rule 62 (6) is mandatory (Sep) 114 


Parliamentary Election Rules, R. 48 (2) 
(b) — See Panchayats — Assam Panchvat 
(Constitution) Rules (1960) (as amenced 
in 1964), R. 62 (6) (a) (Sep) 714 


Payment of Bonus Act (21 of 1968), S. 36— 
` Power of exemption is quasi-judicial and 
should. be exercised according to prinzi- 
ples provided in the Section itself and 
1971 (Assam & Naga.) Indexes 1/(2)~4 pages, 


compensation 


Payment of Bonus Act (contd.). 

after giving hearing to affected parties — 

Otherwise order is liable to be quashed 
(Feb) 32A 

——§. 36 — Exercise of power under —No 

period of limitation prescribed by Act — 


` Petition for exemption made within re- 


asonable time not to be rejected 
(Feb) 32B 


Railway Establishment Code | 


See under Civil Services. 
Railways Act (9 of 1890), S. 72:— See T. P. 
Act (1882), S. 187 (Apr) 59 
—— S$. 78-B — Service of proper notice— 
Burden of proof — Notice of claim for 
(Mar) 41A 
—~S, 80—Suit for compensation against. 
Railways — Place of suing (May) 69A 


. —5S. 140 (a)—Service of notice on Chief 


Commercial Superintendent — Proper 

notice on Railway Administration 

oo (Mar) 41B 
SALES TAX .- 


— Assam Sales Tax Act (17 of 1947), S. 16— 

See Ibid, S. 52 (Sep) 119A 
———Ss, 52 and 16 — Assam Sales Tax 
Rules 1947, R. 21 Proviso — proviso does: 
dot suffer from vice of excessive delega- 
tion (Sep) 119A 


-- Assam Sales Tax Rules 1947, R, 21—See. 
Sales Tax — Assam Sales Tax Act (17 of 
1947), S. 52 (Sep) 119A 
——R. 21, Proviso—Proviso is not viola- 
tive of Art. 14 of Constitution (Sep) 119B. 


———R, 21, Proviso — Proviso is not viola- 
tive of Article 19 (1) (g) (Sep) 119C. 


* 
EEE et 


Transfer of Property Act (4 of 1882), 
S. 106 — See also Ibid, S. 111 (g) 
(Nov) 160C 


——-S, 106—Monthly tenancy terminating 
on 20th day of month — Notice requiring... 
tenant to give vacant possession by end 
of 21st day of month—Does not conform 
to requirements of Section 106 (July) 97B. 
——-S. 107—Lease of immovable property 
— Execution of Kerayanama by lessee- 
alone to evidence lease — Kerayanama. 
does not come under S, 107 — Lease be- 
comes an oral lease (July) 97A. 


—S,. 108 (e) — Lease of entire land with 
house thereon — Material portion of house 
wholly destroyed by fire — No automatic- 
determination of lease (Nov) 160A 
—— S. 111—Ejectment suit simpliciter — 
Matters to be ascertained by Court - 
(Nov) 155 


uo 


'T, P. Act (contd.) 
——S, 111 (g) — Notice for determination 
‘of lease not given to tenant either under 
S. 111 (g) or S. 106 — Suit of landlord for 
has possession not maintainable 

(Nov) 160C 
-—-§, 180-—See Ibid, S. 187 (Apr) 59 
——Ss. 137, 1830 — Mere endorsement on 
ithe railway receipt — Does not confer 
right of suit on endorsee (Apr) 59 


United Khasi Jaintia Hills Autonomous 
District (Appointment and Succession o 
“Chiefs and Headmen) Ast (2 of 1959), 5. 4 (1) 
{as amended by Act 1 of 1969)—Powers of 
Executive Committee after elected Chief 
has been duly appointed by it under 
S,. 4 (1) (Oct) 129 (RB) 
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United Khasi Jaintia Hill Autonomous 
District (etc,)} Act (contd.) 


——S, 11 — See Ibid, S, 4 (1) 
(Oct) 129 (EB) 
6 — Suspension and removal of 
Dolla if he has lost confidence of majority 
of electors in his Elaka — Ascertainment 
of loss of confidence — Procedure 
(July) 109 


Words and Phrases — “Subject to the ap- 
proval” (Oct) 129 (EB) 


~—“Subject to Permission” 
(Oct) 129 (RB) 
——— With the approval” 
(Oct) 129 (RB) 


CORRIGENDUM 
-in A, I, R. 1971 Assam & Nagaland 153, headnote (A), read “can” for “cannot”, 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED 11 
FROM ETC., IN A. 1. R. 1971 ASSAM 


Diss,==Dissented from in; Not F,=Not followed in; Oyer.=Overruled in; Revers.= Reversed in. 


AIR 1951 Assam 173, Union of India v. Murl.dhar 
Diss. AIR 1971 Cal 847 (Aug). 


AIR 1956 Assam 190, Maheshwar v. State of Assam 
Over. AIR 1971 Assam 1B (FB) (Jan). 


{1965) F. A. No. 22 of 1960, ©/- 17-4-1965 (A:sam) 
Revers. AIR 1971 S O 1253 (July). 


{1966) A. F. O. D. No. 56 of 1964, D/- 12-9. 1966 
(Assam and Nagaland) — Reyers. AIR 1971 
S C 2015 (Oct). 


{1968) Civil Rule No. 296 of 1964, D/- 28-6.1966 
(Assam)—Revers. AIR 1671 $ C 674 (Ap). 


AIR 1967 Assam 13, Dakshaprasad Deka v. In: pec- 
tor General of Police, Assam — Reyers, AIR 
1971 S C 178 (Jan). 


AIR 1967 Assam 58, Commissioner of Income tax, 
Assam, Nagaland, Tripura and Manipzr v- 
G. Hyatt—Reyvers. AIR 1371 S C 725A (Apr). 


AIR 1967 Assam 61, Jalannagar South Estate Ltd 
v. Commr. of Taxes Assam — Revers, AIR 
1971 § C 21354A, B (Oct). 


(1988) Criminal Revn. No. 78 of 1968 (Assam) — 
Over. AIR 1971 Assam 25B (Feb), 


(1969) Criminal Misc. Case No. 479 of 1969, Dj. 
3-10-1969 (Assam)— Reyers. AIR 197) Assam 
öl (FB) (Apr). 


AIR 1969 Assam 25, M. Gurumoorthy v, Ac- 
countant General, Assam and Nagaland — 
Revers., AIR 1971 S C 1850 (Sep). 


AIR 1969 Assam 81 = 1969 Cri L J 854, Ram 
Lakhan Rai Chaudhary v, Raghunath Chau- 
dhary — Not F. AIR 1971 All 12 (FB) (Jan). 


AIR Other Journals } AIR Other Journals | AIR Other Journals {AIR 
1FB ILR (1967) 19 5leon197I Cri L J 587 80 Assam L R (1970) 
Assam 410 FB Assam 256 FB 
l4 Assam, R (1970) | 58FB Assam L R(1970) | 92 Assam L R(i970) |140 
m aT 122 a, ee 306 Assam 183 
1971 Cri L J 35 1971 Ori L J 583 95 Assam L R (1970) |148. 
16SB Assam L R (1870) } 56FB Assam L R (1970) Assam 272 
Assam 224 Assam 293 | 97 sae 146 
19 Assam L R(1970) 1971 Cri L J 591 99 Assam L R(1971) i 
Assam 106 59 Assam L R (1970) Assam 67 4147 
1971 Lab I C 165 Assam 188 |102 Assam L R (1971) 
88 FJR 495 65 Assam R R S Assam 78 |149 
197D 1 L G ssam 
(1971) 1 Lab I oa 1971 Tabi 663 | 207 Assam L R (1971) 
Assam 64 
25 AssamLR(1970) | 67 Assam L R (1970) 199 Assam LR (1971) |151 
Assam 211 Assam 289 Assam 49 
1971 Cri L J 206 1971 Serv LR21 |310 Assam L R (1971) |153 
o7 Asam ER(920) | 197 lab 10605 Assam 63 
w Rit aD (1971) 3 La roy | 248 Assam L R (1970) |155 
ssam L R (1970 Assam 320 {156 
Assam 94 67 Assam rane 114 Assam L R (1970) 

32 Assam L R (1970 : Assam 309 [157 
1971 Lab I C 189 1971 Lab I C 667 aria 160 
(971L)1LabLI | 74 Assam LR (1971) 119 Assam L R (1970) 

246 Agsam 39 Agsam mi 162 

39 Assam L R (1970) | 78 Assam L R (1970) 1971 Tax L R 1134 | gg 

Assam 88 Assam 284 |122 Assam L R (1971) |... 
1971 Cri L J 322 1971 Sery L R 17 Assam 184 |* 
41 Assam L R (1970) 1971 Lab IC669 |123 Assam L R (1971) 
Assam 41 | 81 Assam L R (1970) Assam 156 |166 
43 as Assam 237 |127 Assam L R (1971) 
45 IDR (1967) 19 83 Assam L R (1971) Assam 127 |168 
Assam 38} Asaami | 129FB Assam L R (1971) 
1971 Lab I O 412 1971 Tax L R 424 Assam 196 [171 
51FB Assam L R (1970) 89 - Assam L R (1969) | 136FB Assam L R (1971) |173 
Assam 816 Assam 210 Assam 190 
Other Journals = All India Reporter 
Assam L R Assam L R Essam L R Assam L R 
(1970) Assam f (1971) Assam 
1969 Assam | AssamLR AIR 1974 (S 0): . | AsamLR ATR 


Assam LDR AIR 


COMPARATIVE TABLES 


AIR 1971 Assam = Other Journals 


188 1971 Assam 92 


Assam LR AIR 


Other Journals’ 


1B6con1971 Lab I O 124E- 


17 1972 Acsam 8 


210 1971 Assam 89 | igg » » 59 7 197180178 85 1971 - 71 
i ai 202 +» mw 89| 10 » »1307]| 3 » n 4 
237 » n g| 12 » » 674] 49 ww x» 109 
Assam L R 246 » » 65 | 15 » » 2015] 83 a » 110 
25 » „n 90; 16 ” » 694 156(A) » » 146 
4970 SC 272 » » 95199 197280 43] 6 n x 107 
Assam LR AIR | 384 » » 98} 34 1971 » 2171 | 67 » r 99 
84 1971901358" | 289 ” n 671 49 " » 1959 | 74 1972 Assam & 
— s05 n no sa| Ot BEAL os 1971 Asam 102 

” 4 Bsa 
809 ” «x 444 RR 89 ” ”» 147 
Assam L R 316 ” » 5i Assam L R 124 ” = 156 
(1970) Assam |320 » » 118 127 » » 127 
AcamLR AIR |325 » » 119] 4974 Assam |140 1972 Assam & 
52 1971 Assam 118 |842 »  » 149 | Assam Naga 16 


137 ” » 140 


AIR 
2 1971 Agsam 83 


1E6 1971 Assam 123 


Assam L R (1970) 
Assam 137 

Assam L RB (1971) 
Astam 162. 
Assam L R (i971): 
Assam BEA. 
Assam L E (197L} 
Assam 89 

Assam L R (1970) 
Assam 342 

1971 Cri L J 1584 
Assam L K (1871) 
Assam 254 


Assam L R (1971Y 
Assam 258 


‘ Assam L B (1971): 


Assam 124 
Assam L R (1971} 

Assam 24 
Assam L R (1971): 

Assam 244 


Assam L R (1871): 
Assam 317 ` 

Assam L R (1971) 
Assam 34} 

Astam L RB (1971): 
Acsam 267 


Assam L R (1971) 
Assam 24& 


Assam L R 

(1971) Assam 
Assam LR AIR 
182 1971 Assam 14 
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944 " » 180 
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AIR 1971 ASSAM & NAGALAND ae 
(V 5 sch =- 

FULL PAGI . ; 

C. SANJEEVA ROW NAYUDU, C. I. 

P. K. GOSWAMI AND K. C. SEN JJ. 

Chandra Kanta Sharmah, Petitiorer 

v. The Deputy Commissioner ` and Col- 

el of Nowgong and others, Respon- 
ents. 


ee Rule No. 311 of 1985, D/- 15-94 


196 

(A) Land Acquisition Act (1894), Sec- 
tion 6 (1) Proviso, (3) — Question wie- 
“ther acquisition . p for public purp:se 
de hors Section 6 
ciable. - (Para 7) 

(B) Land Acquisition Act (1894), Sec- 
tion 6 (1) — Acquisition for | School 
building — Entire compensation depozit- 


ed by school authorities in Hen — 


There is no compliance with Sec. 6 1) 
Proviso — Declaration under Sec. 6 (1) 
bad. AIR 1956 Assam 190, Overr al- 
e eo 7 

(Per majority, - Goswami, J. contra —) 

Where the acquisition is not for a 
Company the acquisition should be Zor 
a public purpose and the compensation 
money to be awarded must either 
wholly or in part come out of the 
public revenues, or from out of a fund 
- controlled by local authority. AIR 1655 
SC 427, Rel. on. (Para 10) 

Where “the declaration states that the 
“land is. required to be taken by fne 
Government at the public expense or 
a public purpose, viz., for construction 
of Girls’ M. E. School Building” al- 
though it says in so many words 
the acquisition is at the public expenze, 
there is nothing in the declaration to 


show that any part of the compensation . 


amount is to 
revenues. 


come. out of the pubic 
When the entire amount of 


compensation to be awarced is. paid by 


IN/IN/E20/70/DHZ/M 
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‘local authority. 
(1) Proviso not justi- ` y 


that. 


- the school authorities it is impossible to 
hold that any part of the public reve- 


‘nues is. utilised for payment of compen- 


sation. Merely because the money was 
deposited into the Treasury that would 
not amount to compliance with the Pro- 
viso to Section 6 (1). The declaration 
is bad and has to be quashed. AIR 1954 
Assam 81, Distinguished; AIR 1956 
Assam 190, Overruled; Case law discus- 
sed. (Paras. 16, 17, 19) 

(C) Land Acquisition Act (1894), Sec- 
tion 6 (1) Proviso — Local authority — 
School authority cannot be treated as 
(Para 8) 
Cases Referred: Chronological Paras 
(1966). AIR 1966 SC 1408 (V 53) = 

(1966) 3 SCR 437 Girdharilal v. 

State of Gujarat. 12, 13 
(1965) AIR 1965 SC 427 (V 52) = 

. 0964) 6 SCR 636, Shyam Behari 
`~ vy. State of Madhya Pradesh 9, 12 
(1965) AIR 1965 SC 646 (V 52), 

(1966) 1 1 SCJ 28, State of West | 

Bengal v. P. N. Talukdar 


` (1963) AIR 1963 SC 151 (V 50) = 


(1963) 2 SCR 774, Somawanti v. i 
State of Punjab 14 .- 
(1963) a 1963 SC 1890 (V 50) = 
(1964) 3 SCR 686, Valjibhai wi 
State of Bombay 28 
(1956) AIR 1956 y CEEA 190 (V o 
Maheswar v. State of Assam 17, 
24, 32, 34, 35 
(1954) AIR 1954 Assam 81 (V 41) l 
Samiruddin Sheikh v. Sub-Divi- 
16, 17, 32, 
34, 35 
(1945) AIR 1945 Mad 394 (V.32} = 
. ILR (1946) Mad 153 (FB), Surya- 
narayana vV. Province of Madras a 


sional Officer ~ 


S. K. Ghose, J. P. Biatiacnariés and 
S. N. Medhi, Petitioner; B. C. Barua, 
Advocate-General and A. M. Mazumdar, 
(for Nos. 1 to 6) and S, N. Bhuyan. (for 
No. 7). for Respondents. - 


2 A. & N. [Prs. 1-7] C. K. Sharmah v. D. C. Nowgong (FB) (Neyudu C. J.) 


(The following judgment and Order 
of Nayudu, C. J: and Sen, J. was deliver- 
ed by) 

NAYUDU, C. J.:— In. this Civil Rule, 
the notification dated 15th January, 
1965, issued by the Deputy Secretary to 
the Government of Assam, Revenue 
Department, under Section 6 of the 
Land Acquisition Act, 1894, hereinafter 
called the Act, acquiring one bigha two 
kathas and two lessas of land of the peti- 
tioner for the purpose of the Bebejia 
Girls’ M. E. School, Tokolai-Bebejia, is 
questioned. 

2. The case of the petitioner is 
that the land in question’ was the 
family cremation ground in use by 
the petitioner’s family, that ade- 
quate notice and opportunity to be 
heard was not given to the petition- 
er and the other heirs of the pattadar 
of the land, that the acquisition was not 
for a public purpose, that the expendi- 
ture for acquisition of the land or part 
of it was not incurred from public reve- 
nues, and that, therefore, the acquisition 
is bad, and accordingly prayed that an 
appropriate writ be issued to quash the 
said notification. l 

3. Annexure ‘A’ to the petition is 
a copy of the declaration made on the 
15th January, 1965 firstly withdrawing 
an area of ten Jessas out of the total 
area of 1 bigha 12 lessas of land noti- 
fied to be acquired under notification 
No. RLA.4/62/2 dated 3rd May, 1963, 
and-also the declaration of the same 
date to the effect that the Government 
of Assam required the aforesaid land to 
be taken by the Government at the 
public expense for a public purpose, 
namely, for the construction of Bebejia 
Girls’ M. E. School Building in the vil- 
lage Tokolai-Bebejia, mouza Kachamari, 
Zilla Nowgong, and to that end it was 
declared that the said land measuring 
1 bigha, 2 kathas, 2 lessas is required 
for the aforesaid purpose, under the 
provisions of Section 6 of the Act. 


4. Annexure ‘B’ is an order of the 
Deputy Commissioner and the Collector 
of Nowgong, giving time till 1-5-1965 for 
the petitioner to obtain a stay order 
from the Government. The Government 
having refused to interfere. possession 
of the Jand was made over to the par- 
ties, on whose behalf it has been acquir~ 
ed (Vide Annexure ‘C’). 


5. The: simple point that arises for 
consideration in this Civil Rule is whe- 
ther the declaration made by the Gov- 
ernment under Section 6 of the Act is 
legal and valid and, if not, whether it 
should not be set aside. 

6. In this context, it would be use- 
ful to refer to the relevant provisions 
of the Act. Section 6 is as follows: 

“6 Declaration that land is required 
for public purpose:— (1) Subject to the 


‘lowing observations: 


A.I. R. 


provisions of Part VII of this Act, when 
the appropriate Government is satisfied 
after considering the report, if any, 
made under Section 5A, sub-section (2), 
that any particular land is needed for a 
public purpose or for a Company, a de- 
claration shall be made tọ that effect 
under the signature of Secretary to such 
Government or of some officer duly 
authorized to certify its orders. 


Provided that no such declaration 
shall be made unless the compensation 
to be awarded for such property is to 
be paid by a Company, or wholly or 
partly out of public revenues or some 
fund controlled or managed by a local 
authority. 

(2) The declaration shall be publish- 
ed in the Official Gazette, and shall state 
the district or other territorial division 
in which the land is situate, the purpose 
for which it is needed, its approximate 
area and, where a plan shall have been 
made of the land, the place where such 
plan may be inspected. 

(3) The said declaration shall be con- 
clusive evidence that the land is need- 
ed for a public purpose or for a Com- 


pany, as the- case may be; and, after 
making such declaration, the appro- 
priate Government may acquire the 


land in manner hereinafter appearing.” 
That a declaration under Section 6 of 
the Act has been issued, is not disputed, 
as it is this declaration that is sougnt to 
be quashed by the petitioner. The only 
point, therefore, to consider is (1) whe- 
ther it would be open to the petitioner 
to question whether the purpose for 
which the acquisition was made, was a 
public purpose and also (2) whether the 
proviso to. Section 6 (1) bars the present 
acquisition. 

7. On the first question, sub-sec. (3) 
of Section 6 is clear on the point, name- 
ly, that the declaration made under sec- 
tion 6 (1) shall be conclusive evidénce 
that the land is needed for a public 
purpose. It is contended by Mr. Ghose, 
the learned counsel for the petitioner 
that having regard to the decision of 
the Supreme Court in State of West 
Bengal v. P. N. Talukdar, AIR 1965 SC 
646, even the question whether it was 
for a public purpose is justiciable and 
could be examined in two cases, namely 
where the declaration that it is for a 
public purpose is a colourable one or is 
made in fraud of the Statute. In this 
context, reliance is placed on the fol- 
(at page: 652): 

“Learned counsel for the. Mission, 
however, relied on the presumption con- 
tained in Section 6 (3) of the Act which 
lays down that the declaration shall be 
conclusive evidence that the land is 
needed for a public purpose or for a ` 
company, as the case may be. It is 
urged that in view of this presumption 


1971 


the notification is conclusive evid=nce 
of the fact that the land is needed for 
a public purpose as it says so in the 


opening part. That however in our coin-. 


ion does not mean that the court is pre- 
cluded from enquiring whether the roti- 
fication that the land was needed fcr a 
public purpose was made in frauc of 
the Act, namely, against the provisc to 
Section 6 (1), which requires that such 
a notification cannot be made urless 
part or whole of the compensa.ion 
comes out of public revenue or sme 
fund managed or controlled by a lcal 
authority.” 


This decision does not support the con- 
tention of Mr. Ghose that tndepender.t of 
the proviso to Section 6 (1) it would be 
open to this Court to examine the qes- 
tion whether the acquisition is for a 
public purpose or not. Asin the instant 
case, itis not contended that indepenc=nt 
of the proviso the acquisition was iot 
for a public purpose, it is unnecessary 
to examine further this question. But 
we feel that the question whether -he 
acquisition is made for a public fur- 
pose de hors the provisions of Sec. 6 (1) 
is not justiciable in view of the plain 
language of Section 6 (3) of the Act. 
This leads us to the consideration of the 
scope and application of the proviso to 
Section 6 (1). This proviso places a var 
on the making of a declaration under 
Section 6 (1), unless one or other of ‘he 
following conditions are fulfilled; name- 
ly: 

(1) The compensation to be awarded 
for such property is to be paid by a 
Company, where the acquisition is for 
the Company; or 

(2) wholly or partly 
revenues; or 

(3) out of 


out of  puklic 


some fund controlled or 


managed by a local authority; the later. 


two conditions being applicable where 
the acquisition is for a public purpose, 


8 In the instant case, we are not 
concerned with the case of a Company, 
and we have only to examine whetkar 
one or other of the conditions (2) and 
(3) indicated above are fulfilled in tkis 
case. The latter may be disposed bf 
first. The expression ‘local authority’ 
has not been defined in the Act, but 
this expression has been defined in tie 
General Clauses Act, sub-section (31), 
Section 3 as follows: 


“Tocal authority’ shall mean Muniei- 


pal Committee, District ‘Board, body bf. 


Port: Commissioners or other authority 
legally entitled to, or entrusted by tke 
Government with the control ar 
eee of a Municipal or Local 
un ane 


This expression has been defined in the 
Local Authorities Loans Act, 1914 (Cen- 
tral Act IX of 1914) as follows: 
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“In this Act, ‘local authority’ means 
any person legally entitled to the con- 
trol or management of any local or 
municipal fund, or legally entitled to 
impose any cess, rate, duty or tax with- 
in any local area.” 


The expression ‘funds’ has also been 
defined in this Act as follows: 

“ ‘funds’, used with reference to any 
local authority, includes any local or 
municipal fund to the control or 
management of which such authority is 
legally entitled, and any cess, rate, duty 
or tax which such authority is legally 
entitled to impose and any property 
vested in such authority.” 


It is clear from these definitions that 
the Girls’ School in question cannot be 


regarded as a ‘local authority’ inasmuch 


as it is neither a Municipal Committee. 
nor. a District Board, nor a body of Port 
Commissioners, nor any other authority 
legally entitled to- or entrusted by 
the Government with the control 
or management of a Municipal or 
local fund. Such being the case, 
the second of the above two conditions 
is not fulfilled by this declaration. 


9. We have, therefore, next to exa- 
mine whether the proviso to S- 6 (1) is 
attracted by reason of the fact that no 
part of the compensation awarded for the 
property was to be paid wholly or part- 
ly out of public revenues, as claimed by 


the petitioner. In Shyam Behari v. State 


of Madhya Pradesh, AIR 1965 SC 427, 
it was clearly laid down that no valid 
notification under Section 6 could be 
made in the circumstances of that case 
declaring that the land was needed for 
a public purpose, for no part of the 
compensation was to be paid out of the 
public revenues or some fund control- 
led or managed by local authority. In 


that case, although the acquisition was 


made for a factory and the entire com- 
pensation money was paid by the fac- 
tory itself, the declaration was made as 
if it were for a Company and needed 
for a public purpose, and in that con- 
text their Lordships of the Supreme 
Court observed as follows: 


“The mere fact that the public pur- 
pose mentioned was for the Premier Re- 
fractory Factory and work connected 
therewith, therefore, cannot mean that 
the land was needed for a company; as 


one reads the notification of April 19, 


1961 one can only come to the conclu- 
sion that the land was needed for a 
public purpose, namely, for the con- 
struction of some work for a factory. 
There is no mention of any company 
anywhere in this notification and it can- 
not necessarily be concluded that the 
Premier Refractory Factory was a com- 
pany for a “factory” is something very 
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different from a “company” and may 
belong to a company or to Government 
or to a local body or even to an indivi- 
dual. The mere fact that the public 
purpose declared in the notification was 
for the Premier Refractory Factory and 
work connected therewith cannot there- 
fore lead to the inference that the ac- 
quisition .was for a company. It fol- 
lows that when the. two notifications 
declared that the land was needed for 
a public purpose in a case where no part 
of the compensation was to come out of 
public revenues or some fund control- 
led or managed by a local authority, 
they were invalid in -view of the pro- 
viso to Section 6 (1) of the Act. All 
proceedings following on such notifica- 
tions would be of no effect under the 
Act.” 


10. Tt is clear-from this decision that: 


if the acquisition is for a Company there 
need not and ought not to be a declara- 
_tion that it is for a public purpose: and 
that it is necessary that the entire com- 
‘pensation money should be’ paid by the 
Company but where the acquisition 
is not for a Company, then the 
acquisition should be for a public 
purpose and -the |. comvbensation 
money to be awarded must either whol- 
ly or in part come out of tae public 
revenues, or-from out of a fund con- 
trolled by. local authority. Bearing these 
principles in mind, it is not difficult .to 
reach the conclusion that in this case 
the declaration under Section 6 would 
be valid only if it is established that 
the compensation money payable is to 
be paid wholly -or a from out of 
public revenues. 


11. On this question; our attention 
has been invited by Mr. Ghose to An- 
nexure ‘A’, the declaration, wherein it 
is stated. that the “land is ‘required to 
be taken by the Government at the 
public expense for a public purpose, 
viz., for construction of Bebejia Giris 
M. E. School Building in the viilaye 
Tokolai-Bebejia Mouza Kachamari, zilla 
Nowgong.” Although the notification 
says in so many words that the acquisi- 
tion is at the public expense, there is 
nothing in the notification to show that 
any part of the compensation amount 
is to come out of the public revenues. 
It is pointed out that .the entire com- 
pensation money to be awarded in the 
case was deposited -by the School autho- 
rities into the Government Treasury and 
that a sum of Rs. 600/- and odd has 
been deposited and the compensation 
awarded was only Rs. 526-70 and that 
as no claim has been preferred, ‘there 
was no question of any additional com- 
pensation and hence:it is contended that 
the entire compensation amount award- 
ed in the case has come out of the 
‘ money deposited by the School Authori- 


- the- public revenues, 


A. I. R. 


ties and not out of the public revenues. 

In this connection, reliance has peen 
placed on the counter-affidavit filed in 
this: case by Shri Padma Kanta Sarma, 
Respondent No. 7, wherein he stated 
that out of the fund of the. school he 
deposited a sum of Rs. 639-08 by a 
challan No. 1189 dated 26-10-1961 in the © 
Treasury aS was ordered and he ap- 
pended Annexure ‘E’, the challan in the 
case, which shows that the sum of 
Rs. 639-08 was deposited for acquisition 
of the land for the Bebejia Girls’ M. E. 
School. Taking these documents into 
consideration, we are satisfied that the 
entire amount of compensation to be 


. awarded in this case was paid by the. 
school Authorities and 


thus it is ‘clear 
that the entire compensation money or 
any part thereof did not come out of 
but was entirely 
paid by the school AUTRONMES for that 
purpose. - 


12. In this context, it ‘is atendi 
by the learned Advocate General that 
as money was deposited by the’ School 
authorities into the Government Trea- 
sury and the compensation awarded is 
to be paid from out of the funds in the 
Government Treasury; the -money must - 
be deemed to be Government money 
and, therefore, must be deemed to have 
come from out of the public revenues, 
and he placed reliance on a decision 
of the Supreme Court reported in Gir- 
dharilal v. State of Gujarat, AIR 1966 
SC 1408. In that case, the Government 
of Gujarat issued a notification under 
section 4 of the Act stating that the 


_ land described was likely to be needed 


for a public purpose namely, for the 
construction of houses for a Co-opera- 
tive Housing Society at Ahmedabad. On 
July 18, 1961, the State Government 
issued a notification under Section 6 ‘of 
the Act stating that the land was re-` 
quired for the afor2said purpose at the 
expense of the. said Shri Krishmakunj 
Government Servants Co-operative 
Housing Society, Ltd. On September 
22, 1961, the appellants filed a writ ap- 
plication in the High Court of Gujarat . 
praying ‘for an order quashing the noti- 
fication under Section 6 of the Act dated 
the 18th July 1961. During the pen- 
dency of this application, the Govern- 
ment issued a notification dated 28th- 
April, 1964 cancelling the aforesaid noti- 
fication dated July 18, 1961. On August 
14, 1964, the Government issued a fresh 


‘notification :under Section 6 stating. that 


the land was needed to be acquired at 
the public expense for a public purpose 
namely, for the housing scheme under- 
taken by the said Co- -operative Hous- 
ing Society. 


The appellants were Mereun allow- 
ed to amend the writ petition, and by. 
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the amended writ. petition, they pray- 
ed for an order quashing the notifiza- 


tion -under Section 6 dated’ 14th August, a 
fae-- 


1964 as also the notification under - 
tion 4 dated 3rd ‘August, 1960... On “nd 
April, 1865, the High Court: -dismiszed 


the application. The. appellants there-- 
upon appealed to the -Supreme ` Court 
on a certificate granted by the High 


Court. 


dated 18th July, 1961 was concern=2d, 
the Government: had no power. to iszue 
the notification, for, having. regard to 
the proviso to Section 6 -of the Act, a 


declaration for acquisition of the lend” 


for a public: purpose could’ only 
be made if the compensation to be 
awarded for it was to : be paid 
wholly or partly ‘out of public revenues 
or some fund controlled or managed by 


a local authority and that. the Govern- ` 
ment had no power to issue a notifiza-. 


tion for acquisition.. for- a public púrpase 
where the compensation was to be: paid 
entirely by a company. This notifiza- 
tion’ was accordingly struck down as not 


valid, following the decision in ATR 1265 


SC 427, referred to above. 


13. The- State Government - realis.ng 
that the notification issued by them’ was 
invalid and  -.without- waiting for an 
order of the Court, cancelled the. ncti- 
fication on 28th April, 1964, . ‘recognis.ng 


the- invalidity of. the notification.. Deon, 


after the cancellation: the. Government 
issued a fresh’ notification 
tion 6. This case AIR 1966 SC 1408 
dealt with the Government issuing a 
fresh notification correcting ` the previ- 
ous error committed by them. It is rot 
clear . from the details 
whether under the second 
the compensation money was being pzid 
by the Government or exclusively 3y 
the Society. It is possible that when tne 
previous mistake was detected by. ine 
Government, they had taken care. to 
avoid the consequences of a further mës- 
take. In fact, the second notification 
stated,. as per the report,. that tne 
amount was paid out of public - funds. 
if that is so, there ean be no objection 
under the.proviso to section 6 (1) of the 
Act. Hence, this decision is of no assist- 
ance for us in deciding this case. 


14. The Ena E PUET Gasa. 


also placed- reliance on the decision 1e- 
ported in Somawanti v. State of. Pun- 
jab, AIR 1963 SC 151. 
wherein ‘public purpose’ came to. re 
considered and it was therein held that 
the bar created by Section 6 (3) would 
not stand in the way of the Supreme 
Court while. dealing with a petition 
under Article 32 of the Constitution ard, 
therefore, it is open to it -to ascertain 
whether an acquisition is.for a puklice 


‘It was therein held that so Zar- 
as the notification issued under Sec. 6 


“under Se=c-~ 


‘of the report: 
notification. 


leged. To - permit 


thing which the 
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purpose or not. In that context, it was 
observed as. follows: 


“Though we are of the opinion that 


‘the courts are not entitled to go behind 
_the declaration of the ‘Government to the - 
effect -that 
which the’ land is. being acquired is a 


a particular purpose for 
public purpose, we must emphasise that 
the declaration of the Government must 
be relatable .to a public purpose ` as 
distinct from a purely private purpose. 
If the -purpose for which the acquisition 
is being made is not relatable to public 
purpose then a question may well arise 
whether in making the declaration there 


_has been. on ‘the part of the. Govern- 


ment a fraud -on the power conferred 
upon-it by the Act. In other words the 


_ question would then arise whether that 


declaration - was merely a colourable 
exercise of the power conferred by the 
Act, and, therefore, -the declaration is 
open. to. challenge at the instance of the 


party aggrieved. To such a declaration 


the protection of Section 6 (3) will not 
extend. For, the question whether .a 
particular. action. was the result of a 
fraud ‘or not is always justiciable, pro- 
visions such as RECHO 6 (3) notwith- 
standing.” 2. 


15. But once it is conceded, ` as it 
was done by the Supreme Court in that 
case that the question whether the pur- 
pose for which. the land is needed is a 
public purpose is for the -State Govern- 
ment. to be satisfied about, and it is 
within ‘the exclusive ‘competence of the 
State Government and the declaration 
of the Government in this regard will 
be final and conclusive, it is not under- 
stood how : the question whether it is 


- 


for a public purpose or not, could ~be 


examined by Courts. Any such exami- 
nation would seem to militate against 
section 6 (3), which declares . that the 


declaration when once made is conclu- 


sive between the Collector and the 
claimant:. The expression ‘conclusive’ 
means that no evidence will be -allow- 
ed to be given to disprove the fact de- 
clared conclusive. The sub-section does 
not lay down that the declaration is 
conclusive. only when fraud is not al- 
under any  circum- 
stances evidence to be- given at the in- 


stance of‘the claimant to disprove public 


purpose- would amount to- doing . some- . 
sub-section uncondi- 
tionally prohibited. The view expressed 


‘in this decision by the majority Judges 


of-the Supreme Court that in certain 
cases the question whether the acquisi- 
tion is for a public purpose or not could 
be examined notwithstanding Sec. 6 (3). 


in our humble opinion, seems to require, . 


reconsideration. In. view of the fact that 
according to Section 6 (3) once a decla- 
ration is made by the Government that ` 


the acquisition is. for a public purpose, 
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the Government being considered the 
best and only authority to decide the 
matter and the Act having declared that 


that declaration is conclusive, it would 


appear to be difficult: to reconcile this 
situation with the theory that notwith- 
standing the declaration by the Govern- 
ment that the acquisition is for a public 
purpose and notwithstanding the fact 
that that declaration is conclusive be- 
tween the Collector and the claimant, 
the matter could still be agitated and 
examined whatever may be the situa- 
tion. 


16. But the position is quite differ- 


ent when we have to consider the appli- - 


cation of the proviso to Section 6 (1) of 
the Act.. Unless the - compensation 
.to be awarded is to be .- paid 
wholly or partly out of public reve- 
nues, the declaration under Sec. 6 (1) 
is barred. Hence, it would be nécessary 
to examine whether the compensation 
that is being awarded was being paid 
either wholly or partly out of public 
revenues. It is clear from the materials 
placed before us that the money that is 
being paid under the award is the 
money that is paid by the School Autho- 
rities. Such being the case, it is im- 
possible to hold that any part of the 
public revenues is being utilised for 
payment of the compensation. In this 
context, reliance is placed on two deci- 
sions of this High Court reported in 
Samiruddin Sheikh v. Sub-Divisional 
Officer, AIR 1954 Assam 81 and’ Mahe- 
swar v. Assam State, AIR 1956 Assam 
190. 


In ATR 1954 Assam 81, the costs of 
acquisition were deposited by the ` vil- 
lagers. The learned Judges who decided 
that case, while conceding that the 
amount to be awarded must wholly or 
partly come out of public pee ob- 
served as follows: 


“Now, it is true that the costs, as 
tentatively estimated,- have been de- 
posited by the villagers. But the costs 
have been deposited in Government Trea- 
sury and presumably the purpose of the 
deposit is that the costs would be con- 


trolled and managed by that local 
authority. It is not that the villagers 
themselves would be managing and 
financing the acquisition proceed- 
ings. So, the mere fact that’ the 
estimated costs have been for the 
present raised by the villagers, 

not necessarily invalidate the 
proceeding. It is also to be remember- 


ed that the actual costs of acquisition 
may be more than the amount deposit- 
ed by the villagers. and it may be that 
the costs in excess of the deposit may 
have to be contributed from the public 
revenues, and even if a small amount 
of the costs is so contributed, that would 


ALR. 


be sufficient Sn with this pro- 
viso.” ; 


This decision has no application to the 
facts of the instant case, where the 
school authorities contributed more than 
the award amount and there is no ques- 
tion of any possibility of Government 
revenues being utilised for payment of 
the compensation. If this decision were 
to be understood that merely because the 
money was deposited into the Treasury, 
that would amount: to compliance with 
the proviso to Section .6 (1), we respect- 
fully disagree’ with the view expressed 
and we hold that -this case pee not been 
correctly decided. - 


17. Another decision, on which reli- 
ance is placed is Maheswar v. Assam 
State, AIR 1956 Assam 190. This deci- 


. sion followed the ‘decision reported in 


AIR 1954 Assam 81. In that case, the 
acquisition of land was for the purpose 
of a School and it was found as a fact 
that ‘the declaration was issued. after 
deposit of the money regarded as suffi- 
cient for payment of -compensation to 
the owners, in the Gauhati Treasury by 
the school authorities. It was therein 
held that the fact that the entire money 
has been paid by the school authorities 
made no difference and did not affect 
the validity of the declaration made 
under Section 6 (1). In this case also, 
it was. observed that it . could not be 
stated that the money deposited was 
sufficient for payment of compensation 
that is found to be payable ultimately. 
Here again, the view seems to be that 
the fact that the entire compensation 
amount had already. been deposited by 
the school authorities into the Treasury 
in excess of payment did not affect 
the validity of the declaration under sec- 
tion 6 (1). This view taken in this Divi- 
sion Bench decision in this respect is 
wrong and the decision, following the 
earlier decision in AIR 1954 Assam 81, 
we feel, has been wrongly decided. 


The mere fact that the notification by 
the Government. says that the land is 
required to be taken by the Government 
at the public expense and for a public 
purpose could not by itself serve to 
satisfy the requirements, in our opinion, 
of the proviso to Section 6 (1). It must 
be established that some part of the 
public revenues had contributed towards 
the payment of compensation for. the 
land acquired and this condition, 
as, already pointed out, has not been 
fulfilled in this case. The mere depo- 
sit of money into the Government Trea- 
sury would: not make it Government 
money, but it still continues to be the 
money deposited by the School authori- 
ties for a particular purpose and would 
not, by mere deposit, become public 
revenues. 
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18. It is next contended by the leern- 
ed Advocate General as well as by the 
School Committee. that as Bebejia Gz-rls’ 
M. E. School is a Government aided 
school and as most of its funds are oon- 
tributed by the’ Government,.any money 


paid by the School authorities would. be . 
Government moxey - 


in the nature of 
and can be regarded as coming out of 
public revenues. This point has been 
answered. in. the decision - reported in 
Valjibhai v. State of Bombay, AIR 1363 
SC 1890.. In that case also it was argu- 
ed by the learned Attorney General 
that the funds of the Corporation have 
themselves come out of public reve- 
nue inasmuch as they consist of mormys 
provided by the State of Bombay. In 
that context it was observed as follavs: 


“Eyen assuming that the funds of the 
Corporation consist only of the moreys 
which have been provided by the State 
of Bombay it is difficult to appreciate 
how they could ‘be regarded as part of 
the public revenues. No doubt, the 
source of the funds would be puslic 
revenue but: the funds themselves 
belong to the Corporation and are 
held by it as its own property. -Taey 
cannot, therefore, be regarded as ‘publie 
revenue’ in any sense. It was then said 
by reference to several provisions of the 
Act that the Government is. entitled to 
exercise control over the Corporat*on, 


that the profits earned by the Corno- ` 


ration would go to the Government, tnat 
if the Corporation was wound up all 
its assets would also go to the Govern- 
ment and that, therefore, the Corpcra- 
tion could be regarded as nothing mo>re 
than a limb of the Government. - E-en 
though that may be so, ¿he Corporation 
is certainly not a department of Gov- 
ernment but is a separate legal. entity 
and, therefore, moneys coming out -of 
public revenue whether -invested, loan- 
ed or granted to it would change their 
original character and become the funds 
or assets of the Corporation when tLey 
are invested in or transferred or ene 
to it.” 


19. We are clearly of opinion taat 
whatever grants-in-aid might have been 
paid to the School by the Governm=2nt 
for running the School and maintain.ng 
it, they become the property of -he 
School management and are intended to 
be utilised for purposes of running he 
School and that they do not contirue 
to retain the character of public reveme, 
whatever the source of the money mizht 
have been, as has been pointea out by 
the Supreme Court in the above csse. 
Such -being the case, the mere fact that 
grants-in-aid’ are given to the school 
authorities would not make the amornt 
deposited into the Government Treas-ry 
by the -School authorities for acquirmng 
the land in question, money coming wut 
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of ‘public revenue’ at all and hence, we 
feel that the proviso to Section 6 (1) 
of the Act had not been. complied with 
in this case. 
- In the view we have taken, we have . 
no other option but to declare that the 
declaration under Section 6 (1) is bad 
in this case and must be quashed and 
we, accordingly, quash the same. At 
the same time we wish to point ou. that 
it would. be open to the State Govern- 
ment to comply with the requirements 
of the proviso by paying money towards 
the compensation awarded, either whol- 
ly or in part, for the acquisition of the 
land,’ from out of the public revenues. 
Once -such provision is made and com- 
plied with, the proviso to Section 6 (1) 
would have been. fulfilled and there 
could be no objection to the acquisition 
being proceeded with. In the entire cir- 
cumstances of the case, we consider that 
there should be no order as to costs. 

GOSWAMI, J.: 20. I have had the 
advantage of perusing the judgment of 
My Lord the Chief Justice and I regret 
that I have the misfortune to disagree 
with his Lordship. l 

21. The facts arising out.of this Civil 
Rule are as follows.. Originally a pre- 
liminary notification under Section 4 (1) 
of the Land Acquisition Act (Act I of 
1894) as amended by Act XXXVIII of 
1923, hereinafter called the Act, was 
made on 3-5-63 notifying all concerned 
that the land measuring more or less 1 
Bigha -12 Lechas of periodic land in 
village Tokolai-Bebejia in the district of 
Nowgong was likely to be needed for 
a public purpose, namely for construc- 
tion of Bebejia Girls’ M. E. School build- 
ing, and objection under Section 5A of 
the Act called for. Government also by 
that notification authorised their officers 
to do all other acts required or provid- 
ed by sub-section (2) of Section 4 of the 
Act. Objection was raised by the peti- 
tioner under Section 5A objecting to- the 
acquisition stating that the land had 
been reserved by their family for cre- 
mation purpose and they had necessarily ~ 
a sentimental value attached to 
land. The Land Acquisition Officer exa- 
mined the petitioner and also visited 
the locality and enquired into the mat- 
ter: and found. that only a small portion 
of the land at the corner had been used 
for cremation and the maior portion had 
been utilised for cultivation, and since 
this land was most suitable being con- 
veniently situated and there being no 
other land, recommended to the Govern- 
ment for acquisition of the same by ex- 
cluding 10 Lechas out of the total land 
originally notified. 


Finally after receipt of the repor® 
under Section 5A from the Collector, 
the Government were satisfied that the 
land was needed for a public purpose 
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and made the necessary declaration 
under Section 6 for acquiring the land 
in question excluding 10 Lechas by a. 
separate notification under Sec. 43 (1) 
of the Act on 15-1-65 out of the total 
‘area of 1. Bigha 12 Lechas- of land co- 
vered by notification dated 3-5-63. The 
Declaration No. RLA-4/62/31 made under 
Notification No. RLA.4/62/30 dated 15- 
1-65, which is impugned before us in 
this Civil Rule, is set out below: 


“Whereas it appears to the. Govern- ` 


ment of Assam that landis required to be 
taken by the Government at the public 
expense for a public purpose, viz., for 
construction of Bebejia Girls’ .M. E. 
School Building in the village Tokolai- 
Bebejia, mouza Kachamari, zula Now- 
'gong it is hereby declared that for the 
above purpose land measuring more: or 
less 1 bigha, 2 kathas 2 lessas of stand- 
ard measurement bounded. on the... 

North — By the dag no. 586 ` - 

South — By the dag nos. 583 and 584 

East —- By the dag no. 581 

West —-By the dag no. 585 
is required within the- aforesaid village 
of Tokolai-Bebejia. 

This declaration is made, -under the 
provisions of Section 6 of Act I of 1894, 
to all whom it may concern. 


A plan of the land may be inspected 
in the office of the Collector,. and Land 
Acquisition Officer, Nowgong. - 


Nothing in this declaration will be 


- considered to apply to land which is re- - 


sumable: for the said purpose under the 


terms of the lease and which the Govern- | 


ment elect to resume instead of acquir- 
ing under the Act.” 

22. It may be. necessary to mention 
here the background of this acquisition. 


The Managing Committee of the school. 


authority, which ‘is represented before us 
as Respondent No. 8, backed by. the 
Educational authority requested the 
. Collector for acquisition ‘of this land. The 
Collector asked the school authority to 
deposit Rs. 639. 08, being estimated cost 
of acquisition, in’ the Government Trea: 
sury before he could move the Govern- 
ment for acquisition of the land. The 
school authority through their Secretary 
deposited the amount estimated by the 


Collector by Challan No. 1189 (Annexure - 


F) dated 26-10-61 in the Government 
Treasury under the ` Head of account 
“Works done for public bodies.” 


23. It appears from ‘the records of 
the land acquisition proceedings, which 
'have been called for in this case, that 
action was taken for acquisition only 
after the deposit of the estimated cost 
and the preliminary notification was 
therefore published, as noticed .above, 
on 3-5-63. It is claimed that.the Girls’ 
M. E. School was started on and from 
-1-61 and the same received grant from 


. Part VII of this Act, 


j A.L Re 


the Education department. on 1-10-62. 
After delivery of possession on 15-3-65 
the school authority constructed a thatch- 
ed house to accommodate the classes 
and the classes are being held there. It 
is further claimed that a. pucca B..C. C. 
building is also under construction. The 


- school is claimed to be. a- Government 


Aided M. E. School. - 


24. The petitioner obtained - 
on 31-8-65 and also. stay 


a- Rule- 
of the notice 


-under Section 6. It was further order- 
~ed that if possession had already been 
‘taken it need not be re-delivered to the 


petitioner. As, however, possession had 
already been delivered: on 15-3-65 per- 
haps this stay order was ineffective. The 
matter came up for hearing before the — 
Division Bench consisting of the Chief 
Justice and myself, and on 16-8-67 the 
matter was referred to this Full Bench - 
with the following order: 

“The Land. Acquisition Authorities in 
this .case appear to have followed the 
law as laid down by a Division Bench 


_of this Court in the case reported in 


AIR 1956 Assam 190. We have been 
taken to this decisicn and we feel that 
law as laid. down therein may require 
reconsideration, and as the decision in 
that case is ofa Division Bench, it 
would be necessary that a Full Bench 
should be constituted for hearing the 
points that arise for decision in this case 


. particularly’ with - reference to the con- 


struction and interpretation of Section 6 


of the Land: Acquisition Act....... 

(That is how the matter. has come be- 
fore us.) 

25. Mr. S. K. Chose, the ican 


Counsel for the petitioner contended 
that the: declaration under Section 6 of. 
the Act is void and invalid as the entire 
compensation money had been paid by 
the school authority and did not come 
out of public revenue. We. have, there- 
fore, to consider the provisions of Sec- 
tion 6, which is quoted below: 

“6. (1) Subject .to the provisions of 
when the appro- 
priate Government is satisfied, after con- 


‘sidering ‘the. report, if-any,made under 


Section 5A, sub-section (2), that any 
particular land is needed ee a public 
purpose; or for a- company, declara- 
tion shall be made to that affect under 
the signature: of Secretary to such Gov- 
ernment or of some officer duly autho- 


rised to certify its orders: 


Provided that no such declaration 
shall be made unless the compensation 
to be awarded for such property is to 
be paid by a company, or wholly or 
partly .out of public revenues: or some 
fund controlled or managed by a local 
authority. 

(2) The declaration shall be published 
in the official Gazette, and shall state 
the district or other territorial division 
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in which the land is situate, the purpose 
for which itis’ needed, its approxincate 


area, and where a plan shall have been. 


made of the land, the place where pen 
plan may be inspected. 


(3) The said declaration shall be con- 
clusive evidence that the land is need- 
ed for a public. purpose or, for a cəm- 
pany, as the case may be; and, a/‘ter 
making such ‘declaration, the appropr-ate 
Government may acquire the land in 
manner hereinafter appearing.” 


Mr. Ghose submits that in view of the 
proviso to Section 6 (1), no declaraion 


should have been made in this case as - 


the compensation was not paid out of 
public revenue, wholly or partly, or 
from some fund controlled or managed 
by a local authority. We «are 
not concerned in this case about lwcal 
authority, as admittedly the sckool 
authority cannot be a local. authority, 
and this aspect of the matter has kzen 
dealt with very exhaustively in the 
judgment of My Lord the Chief Jusice 
with which I am in full agreement. The 
whole point is whether the declaraión 
in this case is beyond the jurisdic“ion 
of the Siate Government in view of the 
fact that it had no authority to make 
the declaration. in the instant case, the 
money having been paid entirely fom 
the fund of the school ‘authority, as son- 
tended. 


In Sides to appreciate this argument 
we have got to take into considera ion 
the scheme of the Land Acquisition -Act. 
Under Section 4 of the Act a prelmi- 
nary notification is made by the  apnro- 
priate Government where it appears to 
it that land in any locality is needec or 
is likely to be-needed for any pwslic 
purpose, and on publication of this re- 
liminary notification it becomes lavful 
under sub-section (2) of Section 4 for 
any officer authorised by State Govern- 
ment to do various acts menticmed 
therein in order to make an exact ap- 
praisal of the situation of marking out 


the land actually required for acqtisi- . 


tion. Section 5 -authorises the offcer 
who enters the.land to-.pay all neces- 
sary damages, if any, done in under- 
taking the duties referred to in gub- 
section (2) of. Section 4. Section 5A 
provides for hearing of objections. 
Under this section, any person inter=st- 
ed in the land within thirty days acter 
the issue of the notification can obrfect 
to the acquisition of the land. The ol- 
lector on receipt of the objection. in 
writing is to give the objector the op- 
portunity of being heard and after həar- 
ing all objections and making such Žur- 
ther -enquiry, if any, as: he thinks neses- 
sary, submit the case for decision of -the 
appropriate Government on the obkjec- 
tions and a report containing his re- 


an officer authorised by it. 
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commendations on the same. ‘The deci- 
sion of: the. appropriate Government on 
the objections - is made final under Sec- 
tion 5A. It is only. after this procedure 
has been complied with, the State Gov- ` 
ernment ` after considering the report 
under Section 5A is in a position- to de- 
clare .that the land is needed for a 
public purpose or for a company. 


Admittedly this land is not required 
for a company and so we have only to 
consider whether the same is needed for 
a public purpose, and if the purpose is 
fulfilled we have further to see whether 
under the proviso to Section 6 (1) the 
declaration could not have been. made 
because of the Chalan deposit dated 26- 
10-61 made by the school authority to- 
wards the estimated cost of compensa- . 
tion. It will be noticed that under sub- 
section (3) of Section.6, the declaration 
under this section. shall be a conclusive 


- evidence that the land is needed for a 


public purpose, and the appropriate 
Government may then acquire the land 
in accordance with the provisions that 
follow. . Section 7 enables the Collector 
to take order for the acquisition of 
the land after the declaration under the 
authority of the local Government or of 
Section 8 
enables the Collector to mark out and 
measure the land and to make a plan 
of .the same. Section 9 provides for 
notice to persons interested. The Col- 
lector hereunder, inter alia, gives public 
notice at convenient places on or near 
the land to be taken stating that the 
Government intends to take possession 
of the land and that claims to compen- 
sation for all interests in such land may 
be made -to him. Section 11 provides 
for enquiry and award by the Collector. 
The Collector under this section after 
Cee makes an award under his 
and. 


Under Section 12 such award when 
filed in the Collectors office becomes 
final and conclusive evidence as between 
the Collector and the persons interest- 
ed, whether they have respectively ap- 
peared before the Collector or not, of 
the true area and value of the land ‘and 
the apportionment of the compensation 
among the persons interested. It is, 
therefore, clear that the award is final 
unless it is varied or modified 
in a reference under Section 18 of the 
Act. Section 16 of the Act may be use- 
fully quoted here: 


“16. When the Collector has made an 
award under Section 11, he may take 
possession of the land, which shall there- 
upon vest absolutely in the Government, 
free from all encumbrances.” 


Section 17 is the emergency provision 
with which we are not concerned. Sec- 
tion 18 we have already noticed. 
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26. The next important section we 
have to notice is Section 31 (1), which 
may be set out: 


“31. (1) On making an award under 
section 11, the Collector shall tender 
payment of the compensation awarded 
by- him to the persons interested entitl- 
ed thereto according to the award, and 
shall pay it to them unless prevented by 
some one or more of the contingencies 
mentioned in the next sub-section.” 


We need not refer to the other sub-sec- 
tions for our present purpose. Under 
section 34 when the amount of such 
compensation is not paid or deposited on 
or before taking possession of the land 
the Collector shall pay the amount 
awarded with interest thereon at the 
rate of 6 per cent per annum from the 
Sime of taking possession until it has 
been so paid or deposited. Part VII of 
this Act deals with acquisition of land 


for compensation .and Sections 38 to 44` 


provide for various things mentioned 
therein. It will be noticed that Sec. 6, 
as already noticed, is subject to the pro- 


visions of Part VII of this Act. When 


a land is acquired for the company, 
Part VII comes into play. The provi- 
sions of Section 39 may be set out: ` 


“39. The provisions 
37 (both inclusive) shall not be put in 
force in order to acquire land for any 
company, unless with the previous con- 
sent of the appropriate Government 
nor unless the company: shall have exe- 
cuted the agreement hereinafter men- 
tioned.” 


Section 40 provides for a, previous en- 
' quiry before such consent is given and 
_ also refers to the report of the Collector 
under Section 5A. Section 41 provides 
as follows: 


“41. If the appropriate Government is 
satisfied after considering the report, if 
any, of the Collector under Section 5A, 
sub-section (2), or, on the report of the 
Officer making an enquiry under Sec- 
tion 40 that the proposed acquisition is 
for any of the purposes referred ‘to in 
clause (a) or clause (aa) or clause (b) 
of sub-section (1) of Section 40, it shall 
require the Company to enter into an 
agreement with the appropriate Govern- 
ment, providing to the satisfaction of 


the appropriate Government for the fol-. 


lowing matters, namely:— 


(1) the payment to the appropriate 
Government of the cost of acquisition; 

(2) the transfer, on such payment, of 
the land to the company: 

. (3) the terms on which the land shall 
be held by the company; ae 
Section 48 provides for withdrawal from 
the acquisition of land of which posses- 
sion has not been taken, and we have 
already seen that 10 Lechas of land in 


of Sections 6 to. 


A. I. R. 


this very case has been withdrawn 
from acquisition by an appropriate noti- 
fication. Under Section 50- the charges 
of and incidental to acquisition of land 
at the cost of local authority or com- 
pany shall be defrayed from or by such 
fund or company, but such local: autho- 
rity or company shall not be entitied 
to demand a reference under Sec. 18. 


ai. From a perusal of the above pro- 
visions the scheme of acquisition clearly 
emerges that the Government under 
section 4 makes the preliminary notifi- 
cation and after receipt of the report 
under Section 5A, the Government alane 
makes the declaration. It is the Col- 
lector as an agent of the Government 
who has got to make the award regard- 
ing the compensation and it is he again 
as an agent of the Government, who 
is required to tender the money to the 
claimant or to depcsit the money in 
Court under certain contingencies. If 


‘the deposit is not made after the award 


it is the’ Collector who is to pay the 
interest from the cate of delivery of 
possession till payment. All the: provi- 
sions of the Act underline a liability of 
the Government, and that is exactly 
which is owned by the Government in 
the declaration made under Sec. 6 (1) 
of the Act. It further clearly emerges 
that if the land’ is acquired for a com- © 
pany, Part VII of-the Act has got to 
be complied with and the compensation 
is to be paid by the company. If, how- 
ever, the acquisition is for a public pur- 
pose, the compensation is to be paid 
wholly or partly out of public revenue 
or some fund controlled or managed by 
the local authority. 


In both types of acquisition, we find 
that it is the Government which acqui- 
res and makes all necessary provisions 
for payment of compensation. In the 
case of the company, the Government 
is required to make an agreement prior 
to the- declaration on the terms, which 
I have already noticed, as provided for 
under Section 41, a company is requir- 
ed to provide to the satisfaction of the 
appropriate Government by ` entering 
into an agreement with it regard- 
ing the payment -of the cost of the 
acquisition and regarding the trans- 
fer, on such payment of the land to the 
company. Under Section 16, I have al- 
ready noticed, the acquired land after 
the award has been made is taken pos- 
session of by the Collector and there- 
upon the land vests absolutely in .the 
Government free from all encumbrancer, 
When the land is acquired for a public 
purpose and not for the company, the 
land acquired vests in the Government 
under Sction 16. It is only when the 
land is acquired for the company, 
the land by an agreement is transferred 
to the company by the Government. 
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The vesting, therefore, in either case is 
with the Government in one case, wren 
it is acquired for a public purpose it al- 
ways remains and vests with the Gov- 
ernment whereas in the case of a esm- 
pany in accordance with the agreement 
made in that behalf the land is trzns- 
ferred tothe nameofthe company urder 
Section 41. 


. 28. It is, therefore, clearly seen “hat 
the money has to be provided for by 
the Government and it is the Govern- 
ment which actually takes upon itself 
the responsibility of making the tay- 
ment, in one case, namely when the 
land is needed for a public purpose, out 


of public revenue, and, in the second. 


case, when it is required for a compeny, 
by making the company agreed to vay 
‘all costs -and compensation by means of 
an appropriate agreement. The. person 
from whom the land has been acquzred 
will only. claim from the Government 
and not from the company in one rase 
nor from the institution for whom the 
land may be acquired for a public gur- 
pose. In the instant case, it is not Jis- 
puted that the land being acquired ior 
an educational institution is not fo“ a 
public purpose. Indeed the object of 
providing for female education ir a 
village cannot be anything . but puplic 
purpose. The expression “publice pur- 
pose” is defined in section 3 (f) and 
necessarily it cannot be exhaustive. An 
ancient Act like Act I of 1894 could not 
have conceived all the needs of the œm- 
munity, the progressive social urges of 


the people in general and various other’ 


factors that have come to operate in the 
public life of a nation wedded to demno- 
cratic ideals. The purpose, in the in- 
stant case, therefore, is undoubtedl— a 
public purpose within the meaning of 
that expression. That, however, . coes 
not conclude the matter. 


Even if the acquisition is for a puplic 
purpose as described, the proviso coes 
not authorise for making a declara.ion 
if the compensation is not met out of 
the public revenue. I have, therefore, 
to consider whether, in the instant case. 
the entire source of the money being 
from the school fund it could be velid- 
ly stated in the declaration that -the 
land is acquired for a public purpose 
at the public expense. I have not-ced 
hereinbefore that the impugned nocifi- 
cation clearly .describes that the lane! is 
required to be taken by the Government 
at the public expense for a public pur- 
pose. What is meant by the words “punlic 
revenues” mentioned in the provisc to 
Section 6 (1) of the Act? The Oxzord 
Dictionary „gives the first meaning of 
the word ‘revenue’ as follows: “Anrual 
income of a Government or State f-om 
all sources out of which the public ex- 
penses are defrayed”. Chambers’s Tven- 
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tieth Century Dictionary gives the mean- 
ing of the word “revenue” as “Receipts 
or return from any source”. Could it 
not be said that once the money has 
been deposited into the Government 
Treasury under the head “works done 
for public bodies”, which is a recogni-. 
sed Head under which | alone - money 
could be deposited when passed by the 
concerned officer, that this money after 
being transferred from the school fund 
to the Government account became a 
part of the public revenue? 


In dealing with the proviso to Sec- 
tion 6 (1) of the Act, their Lordships 
had to consider the effect of the trans- 
fer of ‘money from the State Govern- 
ment to the State Transport Corpora- 
tion, in the case of AIR 1963 SC 1890. 
This was a case in which certain land 
acquisition proceeding instituted by the 
then Government of Bombay for ac- 


- quiring a piece of land for the purpose 


of constructing a bus depot required by 
the State Transport Corporation and for 
constructing office and other buildings 
by the said Corporation, was challeng- 
ed, as the entire compensation money 
came out of the fund of State Trans- 
port Corporation and not from public 
revenue of the Government. The argu- 
ment was that the money of the Corpo- 
ration having -been derived from Gov- 
ernment source was in effect a part of 
the public revenue. This argument was 
repelled and their Lordships observed 
as follows: 


“Assuming that the funds of a State 
Transport Corporation consist only of 
the moneys which have been provided 
by the State Government, they cannot be 
regarded as part of the public revenue. 
No doubt, the source of the funds would 
be public. revenue but the funds them- 
selves. belong to the . Corporation and 
are held by it as its own property. They 
cannot, therefore, be regarded as ‘public 
revenue’ in any sense. Further, the 
Corporation is not a department of Gov- 
ernment but is a separate legal entity 
and, ‘therefore, money coming out of 
public revenue. whether invested, loan- 
ed or granted to it would change their 
original character and become the funds 
or assets of the Corporation when they 
a invested in or transferred or loan- 
ed to it.” 


29. The important principle which 
ean be culled from this decision is that 
the source of the money is irrelevant. 
The source of the money in the case be- 
fore their. Lordships was indeed from 
public revenue but since the amount had 
already been transferred and was under 
the control of the State Transport Cor- 
poration that, according to their Lord- 
ships, deprived the money of the Gov- 
ernment character, mg money being con- 
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verted into Corporation’s money. Ap- 
plying the above test, could it not be 
said, in the instant case, that when 
the school authority deposited the 
money into the Government treasury 
under a recognised head of the Govern- 
-ment and the money was transferred to 
Government which from: the date of the 
transfer came under the control of the 
Government that money became a part 
of the Government money, and hence 
public revenue, namely “money coming 
from any source whatsoever? In my 
considered opinion, the compensation 
money which had. been deposited as 
early as 1961, has ever since the deposit 


become a part of the public revenue of - 


the State. No other agency than the 


Government was in a position to take- 


that money out or order -its transfer to 
any other person from the Government 
account. The person whose land is ac- 
quired is only entitled to compensation 
from the Government and ás long as 
that compensation has been tendered’ to 
` him. under the’ law or deposited in the 
Court, -he is precluded from question- 
ing the source of that money. 


In fact, in this Civil Rule we are in- 
vited to go behind the Government noti- 
fication to scan the source from ‘which 
this particular money was obtained by 
the Government. 


any source whatsoever and as long as 
it is able to -control the money and the 
amount is in the Government exchequer 
and it is able to disburse the same with- 
out any fetter whatsoever, it is none of 
the business of the persons who claim 
compensation to urge that it was not 
Government money. In this particular 
case, as already pointed out, the money 


had been deposited in 1961, the decla- - 


ration was made in 1963 and possession 
delivered in 1965. The entire procedure 
which is contemplated under the Land 
Acquisition Act has been complied with. 
The petitioner or the persons interested 
did not object to the 
which was awarded. The only objection 
taken before the Government was with 
respect to some other 
did not weigh with the Government 
which only modified the original order 
by excluding some portion of the land 
` in favour of the petitioner. 


tioner has after about five months of 
the declaration questioned the same on 
the ground that the money had come 
out of the school fund and not out of 
the public revenue. I am, therefore. of 
the opinion that this money which was 
in the Government treasury ear-mark- 
ed for a particular purpose became part 
of the public revenue of the State and 
when the Collector tendered a part of 


this money as compensation it was deal- 


The Government may . 
derive its Income or obtain money from. 


‘and . having taken care 


compensation ` 


grounds which - 


It is for. 
the first time in this Civil Rule the peti- 
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ing with money emanating from publie 
revenue, l ' 

30. -We may also look at the 
matter from, „another aspect. When the 
declaration is made by the Government 
that the land is required to be.taken by 
the Government at the public expense 
for a public purpose under Section 5 
and if there is no dispute about the 
public purpose, all that is contemplated 
under the proviso to Section 6 (1) is 
that the Government declares its mani- 
fest intention to pay the money out of 
public revenue. The proviso states’ that- 
no such declaration shall be made un- 
less the compensation . to be awarded 
for such Prone y. is to be paid out of 
public revenues.. The most - important 
point is that on the date the declara- 
tion is made by the Government it: 
should: unmistakably decide and declare 
that Government alone was responsible 
to make the payment’ of compensation 
and it is alone accountable to compen- 
sation.. The proviso does not indicate 
or deal with the factum of payment 
but: the accountability to pay by the 
Government. If from this declaration 
Government makes it abundantly clear 
that it unmistakably intends. to acquire 
the property at public expense, that is 
to say, to pay the money out of public 
revenue and out of the Government: ex- 
chequer, the source from which the 
money “was or.is obtained is irrelevant. 
Reading the notification, I am definitely 
of the opinion that — ‘the Government 
having already arranged for the amount 
to keep the 
money under its control for disburse- 
ment has made- a proper declaration 
under Section 6 that the land is acquir- 
ed for public.purpose and at public ex- 
pense, and hence no valid objection in 
law could be taken to the impugned 
notification. 


31. As noticed ete there are 
two. types of acquisition and in each 
case the Government takes the respon- 
sibility ultimately to pay. in the case of 
a company by means of an agreement 
properly entered incorporating all the 
terms required under. the law, and in 
the case of a Government Aided institu- 
tion like the present one, it was open 
to the Government to pay out of the 
public revenue pure and simple with- 
out asking the school fund to. reimburse. 
But if it chose. to ask the school autho-. 
rity to deposit the money in Govern- 
ment account and thereafter having en- 
sured that the money was already’ in 
the Government exchequer, the Gov- 
ernment acquires the property. and 
makes the necessary declaration, there 
could be no objection to such a proce- 
dure being followed. 


32. In this view of the matter, 
it might not have . beén necessary to 
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consider the decisions of this. Court re- 
‘ported in AIR 1956 Assam 190 follow- 


Ing the decision reported’ in AIR 1954. 


Assam 81, for reconsideration of -which 
this Full Bench was constituted. In .1954 
Assam case, their Lordships relied on 
a Full Bench decision of the Madras 
High Court in the -case of Suryarara- 
yana v. Province’ of Madras, reported in 
AIR 1945 Mad 394 (FB) and Chief Justice 
Sarjoo Prosad, speaking for the Court, 
cbserved as follows: . 


“A declaration by Government under 


Section 6 (1) of the. Act that the acqui- 


sition is for a public purpose, would be 
final and it would not be open to the 
High: Court to go into that question in 
the proceedings: under Article 226 : 
x X Xox Xo Re Ke 
The mere fact that the estimated costs 
of acquisition of land required for the 


construction of a village pathway. ñave: 


been, for the present, raised’ by the vil- 
lagers, will not necessarily invalidate 
the proceeding where the costs Aave 
been deposited in Government treasury 
presumably with the purpose that the 
costs would be controlled and managed 
by the local authority and not by the 
villagers themselves. Further the actual 
costs of acquisition may be more Shan 
the amount deposited by the villazers, 
and it may be that the costs in excess 
of the deposit may have to be contribu- 
ted from the public revenues, and =ven 
if a small amount of the costs is so 
contributed, that would be — sufficient 
compliance with the proviso to S. 6 (1).” 
In this case the fact that the Govern- 
ment would ultimately be required ‘to 
. pay something. more tnan the amount 
deposited by the villagers for a vilage 
path was a consideration that. weizhed. 
with their Lordships in interpreting the 
proviso to Section 6 (1). This was fol- 
lowing the principles laid down in_the 
Full Bench«decision: of the Madras =ligh 
Court reported in AIR. 1945 Mad 394, 
referred to above. 


33. The learned Counsel for the 
petitioner tried’ to distinguish-this case 


on the ground that in the instant case. 
more than the entire estimated cor-pen- ` 


sation money had been deposited by the 
school authority and. the petitioner has’ 
not objected to the compensation or 
asked for any reference. That being the 
position, the award is. final under Seci 
tion 12 of the Act and hence the entire 
money has come from the school autho-. 
rity and there is no future contingency 
of any money being required to be 
given by the Government in additim to 
what has. already been deposited by the 
school authority. This argument fais to 
take note of the fact-that the declara- 
tion has got to- be judged in the light 
of the facts obtaining oh that date and 
not from the conduct cr- attitude o= the 


party whose land is: acquired. True in 
this case on the date the declaration 
was made -already an amount had been 
deposited under: the orders of the Col- 
lector following his estimate. The Col- — 
lector or the Government,’ however 
- could: not envisage on the date of the 
declaration that there would be no ob- 
jection to the estimated compensation 
which has been ordered -to be deposited. 


- As is clear, notice to a person inte- 
rested regarding -his claim to. compensa- 
tion is given under Section 9 after the 
declaration under Section 6 and the 
Collector has taken order for acquisi- 
tion. That being. the position, the fact 
that the petitioner. did not. choose to 
räise any objection to the compensation 
nor to ask, for a reference under Sec- 
tion 18 of the ‘Act would not affect the 


_ assessment. On 15-1-65 when the declara- 


tion was made the Government clearly 
intended that the compensation which 
would be ultimately awarded would be 
at public expense. The petitioner can- 
not take advantage of. the fact that he 
has not chosen to object to the com- 
pensation or that. a Court has not in a 
reference against the award adjudged 
some compensation in excess of the de- 
posit- made by the school authority. As 
pointed. out earlier, the intention of the 
Government to pay out of the public 
revenue is the governing factor and that: 
is explicit in the impugned notification 
making the declaration. That being the 
position, the fact that a greater amount 
than the .estimated compensation had 
been deposited would not be decisive of 
the matter. - f . 


34.. In addition to the reasons 
given by their Lordships in the Madras 
case, reported in AIR 1945 Mad 394 
(FB), and the Assam cases, reported in 
AIR 1954 Assam 81 and AIR 1956 Assam 
190, referred tò above, one may not fail 
to notice the words.used in the proviso 
to Section 6 (1) to the effect namely “a 
compensation to be awarded for such 
-property is to be paid out of publie 
revenues ........ » (the underlinings are 
mine), which make it abundantly clear 
that this has: reference to some futurity, 
namely a stage which will have to be 
reached subsequent - to ‘the declaration 
under Section 6, taking order for ac- 
quisition under Section 7, notice under 
Section 9 and finally enquiry and award 
by the Collector under Section 11, nay, 
something more in the future still, to 
wit, if aggrieved by the award a refer- 
ence to Court under Section 15 and 
perhaps still further an appeal under 
Section 54 to the High Court and the 
Supreme Court. The declaration by the 
Government states clearly that the ac- 
quisition is at public expenses. This ex- 
pression “at public’ expenses” cannot be 


ee rd 
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understood in a- casual or light-hearted 
sense. 


It should be presumed that the Gov- 
ernment at the time of declaration 
knew the law and the consequences 
following from the declaration to which 
it was committed in most unambiguous 
terms by virtue of a statutory notifica- 
tion. That being the position in law so far 
asthe Government’s liabilityis concern- 
ed, in respect of the payment of compensa- 
tion it is idle to enquire wherefrom the 
Government has obtained or will obtain the 
junds. In my considered. view, such an 
enquiry in face of the Government de- 
claration that the compensation would 
be paid (I am using this expression 
“would be paid” deliberately instead of 
“is to be paid”). out of public revenues 
is out of place, 
to the scheme of the Act. It is not legi- 
timate to interpret the validity of a 
notification under Section 6 by subse- 
quent events or by the subsequent con- 
duct of the parties. 


35. Mr. Ghose submits that the 
facts of the present case are distinguish- 
able from those obtaining in those two 
reported decisions of. this Court, name- 
ly AIR 1954 Assam 81 and AIR 195$ 
Assam 190. In the view I have taken 
about the deposit of the amount of com- 
pensation in the Government treasury 
.and its effect I am in respectful agree- 
ment with the views expressed in those 
two decisions and hold that the said 
decisions are correct. 


36. It must be pointed out -that 
this land, which has been. acquired for 
the school, vested in the Government 
under Section 16 and although posses- 
sion had been delivered to the school 
for the purpose of construction of: the 
school house and to run the school, the 
land would stand in the name of the 
Government under the said section. 
This is a feature which should not be 
lost sight of. The acquisition of the 
land is for a public purpose and the 
same has been acquired by the Govern- 
ment and would vest in the Govern- 
ment and would remain vested in the 
Government for all times. The school 


authority will only deal with the land 


under permissive occupation from the 
Government for the purpose of running 
the school. That being the position, it 
eannot be questioned that the notifica- 
tion acquiring: the land for a public 
purpose and at public expense is invalid 
in law. 


37. Mr. Ghose has aiko submitted 
that if a declaration of the kind is held 
to be ‘valid it will give individual 
persons who may be able to influence 
the Government to acquire property as 
they choose and thus the Land Acquisi- 
tion Act will be an instrument of 
oppression in the hands of the Govern- 


irrelevant and foreign ' 


A. I. R. 


ment. This argument does not bear 
close scrutiny. The dominant object of 
acquisition under the Land Acquisition 
Act is a public purpose. <A private in- 
stitution or an individual cannot- there: 
fore succeed in invoking the provisions 
of this Act for acquiring property for 
their own use, as such acquisition will 
be foreign to ‘the purpose and objecta 
of the Act. The acquisition must be 
referable to a public purpose and unless 
that exists, no acquisition can be valid 
under the law. The apprehension of the 
learned Counsel As therefore absolutely 
unfounded. 

38. In the result, the application 
is dismissed and. the Rule is discharged, 
but I make no order as to costs. 


ORDER OF THE COURT 


39. In view of the majority 
opinion, the petition is allowed and the 
rule is made absolute, but there will be 
no order as to costs. 

Petition allowed. 
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Dulichand Bothra and another, Ac- 
cused-Appellants v. The State, Respon- 
dent. 
Criminal Appeal N o. 6 of 1969,- Dj- 
30-3-1970 agzinst order of Deputy Commr. 2 
Garo Hills, Tura, D/- 14-10-1968. 


(A) Criminal P. C. (1898), See. 191 
— Transfer of case — Garo Hills — 
Deputy Commissioner detecting offence, 
taking cognizance of case — Irrespec- 
tive of whether section itself would ap- 
ply or only its principles accused must 
be informed of their right to be tried 
in another Court — Failure is sufficient 
to quash entire proceedings. 

(EF ara 4) © 


(B) Motor Vehicles Act -(1939), Sec- 
tion 112 — Punishment of offence not 
otherwise provided — Driving without 





licence — Offence is one under the sec- 


tion and not Section 123 or Section 114. 
(Para 5) 


T. C. Das, for Andia M. Sarma, 
as Public Prosecutor, for the State: 
JUDGMENT:— This appeal is 
directed against the judgment of con- 
viction of the appellants under Sec- 
tion 123/114 of the Motor Vehicles Act. 
They were sentenced to pay a fine of 


Rs. 500/- each, in defeult to suffer rigo- 


rous imprisonment for five months. 


2e It appears that the Deputy 
Commissioner, Garo’ Hills, personally 
found Sudhir Kumar Das; one of the 
accused-appellants, driving a truck No. 
AST 197 on the 26th mile on the Tura- 
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Dalu road carrying 11 persons and with- 
out a licence. That was a Sunday the 
13th October, 1968 and the Deputy Com- 
missioner .on 14th October, 1935 noted 
these facts and issued summons on the 
two accused persons. He also took 
possession of the documents and papers 
‘found in possession of the driver. It 
appears on the 14th when the ‘acc.sed 


persons personally appeared, he examin- 


ed both of them. He put to accused 


Sudhir Chandra Dey the (following 
questions: : ogee 
“Q: On 13- 10-68 - vou are ` found 


carrying 11 (eleven) persons in vehicle 
AST- 197 (Truck) without driving licence 
on the 26th mile of Tura Dalu Roed.” 
The accused answered: “Yes, 1 ave 
carried 11 (eleven) | persons witnout 
having valid driving licence.” 

The other accused, who is the owner of 
the vehicle was put, ‘the following cues- 
tion:. - 


“Q. ‘On 13-10-68 you have allcwed 
Driver Sudhir Dey to carry 1i persons 
in your vehicle AST 197- (Truck) vilat- 
ing the .permit conditions.” 


And he answered: “I do not have any 
knowledge about it.’ This was -ihe only 
thing which the learned Deputy Com- 
missioner did on the 14th after which 
he passed the- impugned order convict- 
ing the accused persons as stated akove. 


3. Mr. Das, the learned Counsel 
for the appellants, submits that the 
learned Deputy Commissioner, ‘who 


himself detected the 
have disposed of the matter. He fur- 
ther submits that even on the merits the 
offences are not proved.. Mr. Sarma, 
the learned Public Prosecutor, submits 
that.the Rules for the Administration of 
Justice and- Police 
District, clearly authorise the Denuty 
Commissioner. to .administer Criminal 
justice under the Rules and the proce- 
dure . to be followed by the leaned 
Deputy Commissioner under Rule 2- ‘is 
to be guided by the spirit of the Code 
of Criminal Procedure as far as it is 
applicable to .the circumstances of the 
district and consistent with the Rules. 
The learned Counsel, therefore submits 


that the trial was not at .ail irregular. 


and since the first accused has adm-tted 
his guilt, there is nothing erronzous 
about the conviction and sentence. 


4, On the first question raised -by 
Mr. Das, it is sufficient to state that the 
learned Deputy Commissioner even if he 
was authorised to deal with the matter, 
should have informed the accused of 
their right to have the trial in ancther 
‘Court. It is true that this kind of pro- 
cedure is only known to the Code of 
Criminal Procedure under S. 190 (1: (ce) 
thereof read with Section 191. Yet, the 
principle under these sections is what 
‘appertains to a civilised notion of. a trial 


case, should not. 


in the Garo ills. 
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in a Criminal case. Whether the spirit 
of the Criminal Procedure Code applies 
or the law itself applies as such it is 
absolutely necessary ‘that administration 


‘of justice should give an impression that 


an impartial tribunal disposes of a case 
before it. In a Criminal Trial,. the ẸĮro- ` 
secutor cannot be a Judge.- Here, the 
learned > Deputy Commissioner himself 
having detected the offence was in the 
position of a witness and by that very 
position, he has disqualified himself 
from disposing of this case. The fact 
that only the spirit of the Cvriminal 
Procedure Code applies is no answer to 
a trial of this description. Under any 
system, this ground is enough tc quash 
entire proceedings before the court 
elow. 


5. . There is, however another ob- 
jection to even considering the remand 
of. this case. The offences described 
are under. Section 123/114 of the Motor 
Vehicles Act. A mere reading of these 
two sections would clearly show that 
these are not at all applicable to the 
facts of the present case. Mr. Sarma 
the learned Public Prosecutor, fairly, 
and in my opinion rightly, concedes the 
above’ position of law. It ıs true that 
the first accused who is the drivar, ad- 


mits to have carried 11 persons “with- 


out .having valid driving liceice”. The 
learned Deputy Commissione:’s order 
shows that the licence bears the name 


of Sudhir Kumar Das. Since, however, 
the accused has himself produced this 
licence and has brought the question of 
validity of the licence, without any fur- 
ther evidence before the court below it 
was not possible for the learnei Deputy 
Commissioner -to hold that Sudhir Kurnar 
Das and Sudhir Chandra Dey were not 
one and the same person. 


As a matter of fact, Mr. Das has 
drawn my attention to a ground which 
he has taken in this appeal stating that 
Sudhir Kumar Das is the alias name of 
Sudhir Chandra Dey and that there was 
a photograph, which was affixed to the 
driving licence, and that his driving 
licence was valid up to October 1969, 
the date of the occurrence being 13-10- 
68. Even if the first accused was driv- 


ing -without a licence, his case would 


not come under Section 123 or under 
Section 114, as alleged, but will come 
under Section 112 of the Motor Vehi- 
cles Act, in which case for the first of- 
fence of this kind, the maximum sen- . 
tence could be only a sum of Rs. 100/-. 
Both of the accused appellants haye 
been sentenced to a fine of Rs. 500/- 
each in this case. This would. go to 
show that the learned Deputy Commis- 


sioner did not have section 112 of the 


Motor Vehicles Act in view but had 
only Section 123 thereof which even. ex 
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concessis does not apply to the facts of 
- the present case. 

6. In view of the above, I am 
not inclined to remand this case back 


for trial but set aside the conviction as 


well as the sentence of both the accused 
persons. The appeal is accordingly al- 
lowed. The fine if paid, 
funded. 

Appeal allowed. 
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-SPECIAL BENCH 
P. K. GOSWAMI, C. J., M. C. PATHAK 
i AND D. M. SEN, JJ i 
Padmananda Kemprai, Petitioner v. 
Assam Board of Revenue Gauhati and 
others, Opposite Parties. 


Civil Rule 231 of 1970, D/- 10-7-1970 


from order of Assam Board of Revenue, 
D/- 4-3-1970. ; 

(A) Assam Excise Rules (1945), 
Rule 205 — Read with Settlement In- 
structions No. 104 — Provisions for fijl- 
ing up different items in tender form 
are only directory and not mandatory 
— Omission to fill . up some items in 
form does not render it invalid and ten- 
der cannot be rejected on that grornd 
— Settling authority can get further in- 
formation by questioning 
at time of filing it or from other. sources 
_— AIR 1959 Assam 64, Foll. . 

(Paras 8 to 11) 

(B) Constitution of India, Article 226 
— Certiorari, writ of — When can issue 
— Error apparent on face of record — 
Board of Revenue reversing decision of 
Authority settling excise licence on 
wrong proposition of law — Order of 
Board quashed. 


If an inferior . court come an error 
of law, which is apparent on the ‘face 
of the record or in other words, which 
is a manifest error of law, the High 
Court in exercise of its powers under 
Article 226 may quash an order. Hence 
where the Board of Revenue enunciat- 
ing a wrong proposition of law has can- 
celled the settlement of an excise shop 
with the petitioner in appeal, and set- 
tled it with the opposite party the order 
of the Board will be quashed as- being 
vitiated by error of law apparent on 
face of record. AIR 1958 SC 398, Rel. 
on. (Para 15) 
Cases Referred: Chronological Paras 


(1959) AIR 1959 Assam 64 (V 46), 
Dinesh Chandra Dowerah v. 
A. M. Dam qT 
(1958) AIR 1958 SC 398 (Vv 45) = 
1958 SCR 1240, Nagendra Nath 
Bora v. Commr. of Hills Divi- 
sion and Appeals, Assam 14 
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shall be re- ' 


the tenderer - 


-be presumed that he hac 


. fects, which did not make 


A. I. R. | 


R. Choudhuri and B. C. Sarma, for 
Petitioner; J. P. Bhattacharjee and D. C. 
Goswami, .for Opposite Parties. 

. PATHAK, J.:— This application. has 
been filed under Article 226 of the Con- 
stitution of India praying for a writ of 
certiorari quashing the order dated 4-3- 
1970 passed by the Assam Board. of 


Revenue. 


2. The petitione s case ‘is that 
opposite- party No. 3, the Sub-Divisional 
Officer, North Cachar Hills invited ten- 
ders for settlement of Haflong Country 
Spirit Shop for a period of three years 
from ist April, 1970 to 3ist of March 
1973. . The petitioner and six others in- 
cluding the -opposite party No. 2 Kumbha 
Kumar Hojai submitted tenders in the 
usual form. In the tender filed by the 
petitioner, he did not fill up the column 
relating to caste and community. He 
also’ did: not fill up column 5 ofthe ten- 
der form regarding the past and pre- 
sent occupation of the tenderer but in 
the remarks column he stated that he 
was a Public Works Department con- 
tractor since 1963. .The- Sub-Divisional 
Officer, North Cachar Hills agreeing 
with the unanimous decision of the Ad- 


-visory Committee settled the shop with 


the petitioner for the period from 1970 
to 1973, by his order dated 3-11-69. 


‘3. Against the said order of set- 
tlement .opposite party No. 2 preferred 
an appeal before the: Assam Board of 
Revenue, who by . its judgment and 
order dated 4-3-70 allowed the appeal, 
set aside the order dated 3-11-69 of the 
Sub-Divisional Officer and- settled the . 
shop with opposite party No. 2. 

4. Regarding non-filling up of 
column: 4 of the tender. the settling 
authority observed thatthough the peti- — 
tioner did not fill up column 4 yet from 
his name it could easily -be presumed 
that he was a ‘Dimasa’ because none 
but a Dimasa could use the family name 
of: “Kemprai”.’ Regarding . non-filling 
up of Column 5, the settling authority 
observed: that the tenderer had stated 
in the :remarks column at the end of 


‘the tender that he was a P. W. D. con- 


tractor over a long period and it could 
stated about 
his past and present occupation and 
that these two defects were minor de- 

the tender 
liable to be cancelled. 


5. The learned Board of Revenue 
however, found that under Rule 205 of 
the Assam Excise Rules read with 
Settlement Instruction Nc. 104, the pro- 
visions for filling up the tender form 


n were mandatory and the tenderer was 


under a legal obligation to. comply with 
all the requirements under the different 
items mentioned in the tender form and 
any omission on the part of the ten- 
derer in this regard a not be cured 


1971 Padmananda v. Board of Rev., Gauhati (SB). [Prs. 5-11] 
by collecting information otherwise. Thus - 


the learned Board held that the tender 
of the petitioner was-invalid ‘in law and 
liable -to be rejected. .. Soe 

6 . Mr. R. Cc. Choudhuri, the 
learned counsel for the petitioner sub- 
mitted that the provisions for filling up 


the tender form are not mandatory but. 


directory and. if’ there were any ` omis- 
sion in filling up any item of the ten- 
der form, that would not invalidate the 
tender. The learned counsel also sub- 
mitted that though nothing. was stated 
against item 5 of the. tender, yet against 
item 16, the remarks column, it was 
stated that the petitioner was a register- 
ed contractor under the Assam. Public 
Works Department (Haflong Division) 
since 1963 and that this clearly showed 
that since 1963 -onwards the petitiorer’s 
occupation had been that of a -Govern- 
ment contractor and thus his present 
and past occupation as required urder 
column 5 was in -fact. furnished in the 
tender itself. i 

re Mr. J. P. Bhattacharjee, the 
learned counsel for the respondents on 
the: other hand submitted that furnish- 
ing informations as required under the 
prescribed form-of the tender was man- 
datory and if any item of the terder 
was not filled up. that would invalidate 
the tender itself. His further submis- 
sion was that though the learned Beard 
observed that the tender of the reti- 
tioner was invalid under the law, yet it 
considered the tenders of the petiticner 
and opposite party No.: 2 and selected 
opposite party No. 2 as the best candi- 
date, inasmuċh as there was suppression 
of material information under item Ẹ of 
the tender of the petitioner. . 

8. The points that arise for dəci- 
sion in this case are (1) whether the 
provision for filling up the prescribd 
tender is mandatory or directory and 
(2) whether in the facts and circum- 
stances of the case a writ of certiorari 
may be issued. = 3 

9. Rule 205 of ths Assam Excise 
Rules reads as follows:— 

“With the previous 
Excise Commissioner, the District Col- 
lector (and in sub-divisions, the Sub-divi- 
sional Officer), may instead of putting 
up shops to auction, call for tenders for 
any shop or class’ of shops in-such form 
as may be prescribed by .the district 
Collector. . Each such tender. shall be 
only for a single shop, but any person 
may submit separate tenders for 
different shops. The State Government 
or the Governor of Assam may 
require that each tender 
a Court-fee stamp of a ‘value to 
be fixed by them or him, but when 
amalgamated shops are advertised for 
tenders, a single stamp will suffice for 
the amalgamated shops. The tender 


. before’ the date - fixed’. 


sanction of the. 


shall bear. 
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must. be submitted to the district Collec- 
tor or the Superintendent of Excise at 
Sadar, andtothe Sub-Divisional Officer in 
the case of sub-divisions on such date or 


_ dates as may be fixed-in the ‘sale: notice. 


This date shall ordinarily be a few days 
for announcing 
the result of settlement.” - - > 
From ‘the language of Rule 205 it does 
not appear that if there be any omis- 
sion to fill up any item in the tender 
form. the tender becomes invalid in 
law ‘and it shall .be rejected. No other 
rule in the Assam Excise Rules has 
been pointed out to us which says that 
the filling up of all the items in the 
tender form is mandatory and if there be 
any omission in filling up any item, the 
tender shall stand rejected as invalid. 

10. In this connection Executive 
Instruction No. 104 may be read: 

“The tenders must be in such. form 
and contain such particulars as may be 
prescribed by the Deputy Commissioner. 
The tenders will be open or sealed ten- 
ders as may be directed and will, on 
the date or dates fixed, be presented 
personally by the tenderers and receiv- 
ed by the Collector or Superintendent 
of Excise at sadar and by the . Sub-divi- 
sional Officer (or the Senior Extra‘ Assis- 
tant Commissioner) ina sub-division. The 
officer receiving the tender will thus be 


in a position to collect at least some 


particulars about a tenderer by putting 


direct questions. to the tenderer. The 
information thus elicited may be noted 
down on the tender. This will greatly 
help further enquiries about a tenderer 
and in some cases may even obviate the 
necessity of a further enquiry. The 


latest date for submission of the tenders 
for each shop be a few days before the 
date fixed -for settlement, so as to allow 
the tenders being examined and classi- 
fied. The tenders should be treated as 
strictly confidential and dealt with only 
by the officers mentioned above.” l 
(The underlining is mine).` 
On a perusal of the language of Execu- 
tive Instruction 104 it is clear that dif- 
ferent items of the tender form are to 
be filled up, so that necessary informa- 
tions regarding the tenderer may ‘be ob- 
tained by the settling authority. There 
is no-bar for the settling authority to 
get further information from the ten- 
derer by -putting direct questions to him 
at the time of filing the tender and also 
through some other agency, for -exam- 
ple the Excise Staff. 


11. In Dinesh Chandra Dowerah 
v. A. M. Dam, ATR 1959 Assam 64, a 
Division Bench of this Court held as 
follows:— .- - . 
- “Nowhere it is laid down that failure 
to mention any of the facts which may 
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be regarded as necessary under column 
10 entails the rejection of the tender. 
The provisions requiring the applicants 
to fill in the tender in a particular form 
are not mandatory in the sense that 
omission to mention any fact which 
may be considered necessary in column 
10 must result in the rejection of the 
tender. The object of imsisting upon a 
tenderer to give particulars is to place 
the settlement authority in a position 
to know the antecedents of the tenderer 
and to form a correct opinion about his 
suitability.” 

We are in respectful agreement with the 
above view. In our judgment, the pro- 
visions for filling up the different items 
of the- tender form are only’ directory 
and not mandatory, and the learned 
Board committed an error of law ap- 
parent on the face of the record. 


. 2. In the instant case, as ob- 
served earlier, items 4 and 5 of the 
tender form were left blank. Item 4 
relates to the caste and community of 
the tenderer. Column 4 was left blank 
in the tender of the petitioner and the 
settling authority held. that from his 
title “Kamprai” it could be easily pre- 
sumed that the petitioner was Dimasa 
(a scheduled tribe). The learned Reve- 
nue Board appears to have accepted this 
finding of the. settling authority. Re- 


garding item 5 which requires present : 


and past occupation of the tenderer to 
be shown, the settling authority unani- 
mously decided that in .the . remarks 
column at the end of the tender the 
petitioner described himself as a Public 
Works Department. contractor for a long 
period and therefrom it could be pre- 
sumed that he had stated about his 
past and present occupation. These de- 
fects in filling up the tender from were 
treated by the settling authority as 
minor defects. The learned Revenue 
Board held that because item 5 in the 
tender was not filled up, the tender of 
the petitioner must be held to be -in- 
valid in law and it decided the appeal 
on that footing. 

13. The learned Board’s judg- 
ment is based on its finding that the 
provision for filling up the tender form 
was mandatory and non-compliance 
thereof invalidated the tender itself. In 
our judgment the view. of the learned 
Board: that the provision of filling up 
the tender form is mandatory, is not 
correct: and by enunciating the law in 
a wrong way and deciding the appeal 
on that basis the learned Board com- 
mitted a manifest error of law. 


14. In Nagendra Nath Bora v. 
Commr. of Hills Division and Appeals, 
Assam, AIR 1958 SC 398 the Supreme 
Court observed as follows :-— 

“Tt is- clear from an examination of 
the authorities of this court as also of 


Padmananda v. Board of Rev., Gauhati (SB) 


A. ER. 


the courts in England, that one of the 
grounds on which the jurisdiciton of 
the High Court om certiorari may be 
invoked, is an error of law apparent on 
the face of the record and not every 
error either of law or fact, which cam 
be corrected by a superior court, in 
exercise of its statutory powers as a 
Court of appeal or revision. 


+*+ + ++ 


But _the question still remains as fo 
what is the legal import of the expres- 
sion ‘error of law apparent on the face 
of the record’. Is tf every error of law 
that can attract the supervisory furisdie- 
tion of the High Court, to quash 
the order impugned? This court, as ob- 
served above, has settled the lavin this 
respect by laying down that ir order 
to attract such jurisdiction, it is essen- 
tial that the error should be something 
more than a mere error of law; that it 
must be one which is manifest om the 
face of the record. In this respect, the 
Jaw in India and the law in England 
are, therefore, the same. It is also clear 
on an examination af all the authorities 
of this Court and of those in England 
referred to above, es also those cansi- 
dered in the several Judgments of this 
Court, that the common-law writ, now 
called order of certiorari which was 
also adopted by our Constitution is not 
meant to take the place of an appeal 
where the statute does not confer a 
right of appeal. Its purpose is only to 
determine, on an examination of the 
record, whether the inferior tribunal 
has exceeded its jurisdiction or has not 


- proceeded in accordance with the essen- 


tial requirements of the law which it 
was meant to administer. Mere formal 
or technical errors, even though of law, 
will not be sufficient to attract this 
extraordinary jurisdiction.” 


15. In view of the Iaw laid down 
by the Supreme Court in this regard, 
it As clear that if an inferior court com- 
mits an error of law,.which is apparent 
on the face of the record, or, in other 
words, which is a manifest error of law, 

High Court in exercise € 
powers uncer Article 226 of the Con- 
stitution may quash an order. In th 
instant case the learned Board of Reve- 











tory and if there be any omission in 
filling up any column of the tender, the 


the learned Revenue Board, in our judg- 
ment, is not warranted by law, and by 
deciding the appeal relying on such a 
wrong proposition of law the learned 
Board of Revenue committed an error 
of law apparent on the face of the re- 
cord and as such the impugned order 
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of the learned Board is Hable to be 
quashed. We, therefore, quash the im- 
pugnd appellate order of the leamed 
Board of Revenue and remand the case 
to it for disposal in accordance with 
law and in the light of the observations 
made herein above. 

16. The rule is ‘made absobite 
and the case is remanded, There will 
be no order as to costs. 


P. K. GOSWAMEL CG. J.:— 


17. 
I agree. T 
18. I agree. 


D. M. SEN, J.:— 
l Rule made absoltte. 
Case Temanced. 


AIR 1971 ASSAM AND NAGALANT 19 
{V 58 C 4) 
M. C. PATHAK AND D. M. SEN, <J. 
Prafulla Chandra Sarma and others, 
Petitioners v M/s. Oil India Ltd, Dilia- 
jan and a Respondents, 
Civil Rules Nos. 337, 336, 395 to 407 
of 1968, DF 27-2-1979. 


(A) Constitution of India, Article 226 
— Mandamus against company —— Cen- 
tral Government by its notification S- O. 
4191 declaring service in any oil eld 
to be a public utility service for pur- 
pose of Industrial Disputes Act — Held 
in view of the notification responcent 
oil company registered under the Com- 
panies Act was rendering public utiity 
service and must be held to be dcing 
some public duty in the interest of 
‘ public—A writ of mandamus may issue 
against such company directing it to 
perform some statutory duty or public 
duty — Held duty enjcined upon res- 
-pondent company by its certified stend- 
ing orders if intra vires was of a stztu- 
fory character. AIR 1953 Bom 498 and 
‘AIR 1968 Cai 124, Rel. on. (Paras 9, 11) 


(B) Constitution of India, Article 226 
— Alternative remedy open — Dismissal 
of employee by company — Held if 
there was violation of any  stancing 
orders an industrial dispute could have 
been raised under Section 13A of Intus- 
trial Employment (Standing Orders) Act 
—Industrial dispute could also be ra‘sed 
on order of dismissal itself either under 
Section 10 or under Section 33A of In- 
dustrial Disputes Act —- Failure to per- 
sue these alternative specific remedies 
disentitled dismissed workmen to resort 


to extraordinary remedy under Arti- 
cle 226. (Para 20) 
Cases Referred: Chronelogical Peras 


(1969) AIR 1969 SC 1306 (V 56) = 
(1969) 3 SCR 773, Praga Tools 
Corporation v. C. Yy: Imanual 7 

{1968) AIR 1968 Cal 124 [V 55) = 
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(1966) AIR 1966 SC 1471 (V 53) = 
(1966) 2 SCR 863, Rohtak and 
Hissar District Electric Supply 
Co. Lid. v. State of U. P. 

(1964) AIR 1964 SC 1458 (V 51) = 
(1964) 5 SCR 548, Workmen of 
Dewan Tea Estate v. Their : 
Management 10 

(1963) AIR 1963 SC 439 (V 50) = 
1962 Supp (2) SCR 697, Bagal- 
kot Cement Co. Ltd. v. R. K. 
Pathan il 

(1958) AIR 1958 Bom 498 (v 45) = 
ILR (1959) Bom 592, Corporation 
of City of Nagpur v. Nagpur’ 
Electric Light and Power Co. 

Ltd. - ; 8 

(1957) ATR 1957 SC 529 (V 44) = 
ILR- (1957) Punj 1542, Sohan Lal 
v. Union of India 8 

(1895-1899) All ER Reprint 191, 
Pasmore v. Oswaldtwistle Urban 
District Council 15 

(1879) 12 Ch D 102 = 49 LJ Ch 
89, Glossap v. Heston and Isle- 

. worth Local Board 15 

(1831) 1 B & Ad. 847 = 109 ER 
1001, Doe d. Bishop of Roches- 
ter v. Bridges 15 


A. C. Dutta, T. C. Das; N. C. Barua, 
and P. K. Bhattacharjee, for Petitioners; 
Dr. J. C. Medhi and B. M. Goswami, 
for Respondents. 


PATHAK, J.:— The facts of these 
eases are similar and the questions of 
law that arise for decision are identical, 
hence they were heard together and this 
judgment will govern all the cases. 


2. These are applications under 
Article 226 of the Constitution of India 
for writs of Mandamus or other appro- 
priate writs of like nature against the 
Respondent No. 1 Messrs. Oil India 
Limited for reinstatement of the peti- 
tioners who had been serving under Res- 
pondent No. 1 and have been dismissed 
from service. . 

3. The petitioners’ case is that 
Respondent No. 1 Messrs. Oil India 
Limited is a company incorporated 
under the Companies Act in 1959 as a 
private limited company and it was 
declared a public limited company on 
28-3-61 under Section 43 of the Com- 
panies Act. The petitioners were em- 
ployees of the Respondent No. 1 at 
Duliajan and some other places at the 
relevant time. The petitioners -were 
members of Assam Oil Company Labour 
Union registered on the 25th May, 1962 
under the Indian Trade Unions Act, 
1926 having its registered No. 512 with 
Head Office at Duliajan. The Union of 
the petitioners put forward some claims 
of its members and raised certain indus- 
trial dispute. Some members of the 
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Union served a fourteen days’ strike 
notice under Ref. No. IOWU/GH-N-7 
dated the 3rd October, 1967 on the 
General Manager of respondent No. 1 
in Form (L) under Sub-section (1) of 
Section 22 of the Industrial Disputes 
Act rages ld called ‘the Act’) in 
continuation their previous notice 
No. IOWU/GM- "6/67 dated the 9th Sep- 
tember, 1967 for a peaceful protest_ strike 
for one day or more in protest against 
the Management’s unfair labour practi- 
ces and continuous violation of truce, 
Code and Law. 


No joint conciliation meeting could 
be held due to the refusal on the part 
of the Respondent, No. 1 and as such the 
Conciliation Officer (Central), Dibrugarh 
held conciliation saparately with -the 
parties and submitted his report on 24- 
10-67 to the Secretary to the Govern- 
ment of India, Ministry of Labour, Em- 
ployment and Rehabilitation, Depart- 
ment of Labour, New Delhi regarding 
the strike notice dated 3-10-67. On fail- 
ure of the said conciliation the Union 
agreed to settle the dispute by arbitra- 
tion as. provided under Industrial Law, 
Truce and Code but the ‘Respondent 
No. 1 refused to agree to arbitration. 
No action, however, was taken by the 
Central Ministry of Labour and Em- 
ployment as required under Sec. 12 (5) 
read with Section 10 (1), 2nd proviso of 
the Act. Thereafter the Union served 
successive strike notices dated 14-11-67 
and 6-12-67 without any response from 
respondent No. 1. The Union by their 
letter dated 9-1-68 again informed the 
Respondent No. 1 of the impending 
strike on failure of Respondent. No. 1 
to agree to abide by Truce, Code and 
Industrial Law - and settle the dispute 
accordingly by arbitration or by adjudi- 
cation. Thereafter strike took place on 
17th, 18th and 19th January 1962 in a 
peaceful manner. The petitioners as 
members of the Union joined the strike 
as Called upon by the Union. 


4. The Management of the Res- 


pondent No. 1 acting simultaneously 
through the departmental officers of 
various departments in Moran and 


Noonmati Branches served charge-sheets 
on the petitioners under Section XIV (2) 
(xvi) of the Standing Orders 
Company and summarily suspended 
them on and from the 20th January, 
1968. The charge-sheet is at Annexure 2 
to the petitions. The substance ’-of the 
charge is that petitioners took leading 
parts in inciting the workmen to resort 
to an illegal unjustified strike by picket- 
ing at the industrial- area gate and by 
asking the willing workmen not to re- 
sort to duty which isan offence under 
Section XIV (2) (xvi) of the Standing 
Orders of the Company. On receipt of 
the charge-sheets the petitioners sent 


of the- 
- preliminary objection first. 


A.1. Re 


replies to the General Manager and to 
the enquiry officer of Respondent No. 1 
with a prayer for production of certain 
documents and records. Thereafter the 
enquiry officer without ° furnishing the 
documents as demanded by the peti- 
tioners took „up the inquiry, examined 
witnesses and submitted his report. On 
the basis of the said report of the -en- 
quiry officer the petitioners ‘were dis- 
missed from service, some with effect 
from 31-1-68 by order dated 31-1-68, 
some with effect from 1-2-68 by ‘an. order 
dated 1-2-1968, some with effect from 
2-2-68 by order dated 2-2-68 one 
with effect from 3-2-68 by order dated 
2-2-68 and one with effect from 1-2-68 by 
order dated 31-1-68. The petitioners 
are now challenging these orders 
of dismissal, which are at Annexure 5 
to the petitions. 


5. Mr. A. C. Dutta, the learned 
counsel submitted on behalf of the peti-. 
tioners that the dismissal was not by 
the competent. authority and that the 
domestic inquiries in the instant cases 
were bad in law inasmuch as some of 
the standing orders -weré contravened 
and there was violation cf the prniciples 
of natural- justice. The learned counsel 
submitted that no copies of documents 
which were applied for by the peti- 
tioners during the inquiries were sup- 
plied to them, which prevented them 
from taking proper and adequate defence 
before the enquiry officer and that no 
copy of findings of the enquiry officer - 
was furnished to the petitioners and as 
such they had no sufficient opportunity 
to prefer appeal as provided in the 
standing orders and that the enquiry 
officer gave no recommendation for 
punishment. 


6. Dr. J. C. Medhi, the learned 
counsel appearing -for the Respondent 
No. 1 raised a preliminary objection 
that the instant petitions. under Arti- 
cle 226 of the Constitution claiming a 
mandamus or an order in the nature of 
mandainus against Respondent No. 1, 
which was -a company registered ‘under 
the Indian Companies Act, were mis- 
conceived and not maintainable. 


7. Before entering into the merits 
of the case I would like to take up the 
Dr. Medhi’ S 
contention was that the petitioner in 
the instant case “prayed for a mandamus 
or an order in the nature of mandamus 
against Respondent No. 1 directing it 
not to give effect to the impugned order 
of dismissal and to reinstate the peti- 
tioners in service. He submitted that 
admittedly the Respondent No. 1 was 
a company . registered under the Indian 
Companies Act. It had no statutory or 
public duty to perform and the peti- 
tioners had no legal right for enforce- 
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ment of any statutory or - public duty... 
The relation between the petitioners and 
Respondent No. 1 was contractual and 
of private nature as between.an em- 
ployer and an employee and the present 
petitions for mandamus: were miscon- 
ceived and not maintainable. . In. this 
connection he referred to Praga ‘Tools 
Corporation v.. C. V. Imanual, AIR. 1969 
SC 1306. The Praga Tools: Corporstion 
was a company incorporated under the 
Indian Companies “Act 1913. . At the 
material time the Union Government 
and the Government of Andhra Pradesh 
between them held 56 per cent and 32 


per cent of its shares respectively and 


the balance of 12 per cent shares were 
held by private individuals. Being the 
largest shareholder, the Union . Govern- 
ment had the power to nominate the 
company’s directors. Even then, _the 
Supreme Court held in Praga Tools Zor- 
poration’s case, AIR 1959. SC 1306 
(supra) that Praga- Tools Corporatior be- 
ing a registered company under the 
Companies Act and governed by the 
provisions ofthat Act,the. company was 
a separate legal entity end could. ne be 
said to be either a Government Ccrpo- 
ration or an -industry run by or under 
the authority of the Union Government. 


On the question whether a wri: of 
mandamus could issue against the com- 
pany rgistered under the Indian Com- 
panies Act the Supreme Court in. Praga 
Tools Corporation’s case, AIR 1969 SC 
1306 observed as follows:— 


“No doubt, Art. 226 provides that every 
' High Court shall have power toissue to 
any person or authority orders and writs 
including writs in the nature of habeas 
corpus, mandamus, ete. or any of tiem 


for the enforcement of any of the ‘rizhts. 


conferred by Part IIT- of the Cons<itu- 
tion and for any other purpose. Brt it 
is well understood 
lies to secure the performance cf a 
public or statutory duty in the pe-for- 
mance of which the one who applies for 
it has a sufficient legal interest. ‘Thus, 
an application for mandamus will not 
lie for an order of reinstatement tc an 
office which is essentially of a private 
character nor can such application be 
maintained to secure performance of 
obligations: owed by-a company towards 
its workmen or to resoa any private 
dispute. P ; n R 


Therefore the condition precerient 


for the issue of mandamus is that. there- 


is in one claiming it a legal right to the 
performance of a legal duty by one 
against whom it is sought. An order of 
mandamus is, in form, a command 
directed to a person, corporation or an 
inferior tribunal requiring him or tiem 
to do a particular thing therein speci- 
fied which appertains to his or their -actice 


EN eee OE 


that a mandamus 
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and: is in the. nature of a public duty. 
It is, however,. not necessary that the 
person or the’ authority on whom the 
statutory duty is imposed need be a 
public. official or an official body. A 
mandamus can issue, for instance, to an 


official of .a society to compel him to 


carry out the terms of the statute under 
or by which the’ society is constituted 
or governed and’ also to companies or 


corporations to carry out duties. placed 


on them by the- ~ statutes authorising 
their undertakings. A mandamus would 
also lie: against a company constituted 
by a statute for the purposes of fulfill- 

ing public responsibilities. Re ee ee 


The company being a non-statutory 
body and one incorporated under the 
Companies Act there was neither a statu- 
tory. nor a public duty imposed on it 
by a statute in respect of which enforce- 
ment could be sought by means of a 
mandamus, nor was there in its work- 
men any corresponding legal right for 
enforcement of any such statutory or 
public duty. The High Court, therefore, 
was fright in holding that no writ 
petition for a mandamus or an order in 
the nature of mandamus could lie against 
the company.” ` 


Relying on these observations of 
the Supreme Court Dr. Medhi submit- 
ted that in the instant case admittedly 
the respondent No. 1 against whom a 
writ of mandamus was prayed for was 
a company registered under the Indian 
Companies Act and its duty towards its 
employees was not in the. nature of 
public duty but of private character. 
That Respondent No. 1 had no statutory 
or. legal duty to its employees and there- 
fore the employees. had no correspond- 
ing legal right for enforcement of any 
such statutory or public duty. It was 
thus submitted that no writ of manda- 
ru i could issue against Respondent 

o. 1. , l 


8. Mr. Dutta, the learned coun- 
sel on the other hand submitted that 
though respondent No. 1 was a com- 
pany registered under the Indian Com- 
panies Act, it was a company render- 
ing public utility service and as such 
a writ of mandamus might issue in ap- 
propriate cases against such a company. 
In this connection he referred to Sec- 
tion 2 (m) (vi) of the Industrial Disputes 
Act and the Central Government Notifi- 
cation Nos. 5.0.1778 dated 20-5-67 and 
$.0.4191 dated 22-11-67 by which. the 
Central Government declared service in 
any oil-field. to be a public utility ser- 
vice for the purpose of the Industrial 
Disputes Act for a period of six months 
each from 20-5-67 and from 22-11-67 . 
respectively. The impugned -order was 
passed’ on 31-1-68 and therefore when 
the impugned order. was passed the res- 


pondent No. 1 was rendering publie 
Ha 
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utility service. He referred to Corpora- 
tion of the City of Nagpur v. Nagpur 
Electric Light and Power Co, Ltd., AIR 
1958 Bom 498, wherein the Bombay 
High Court observed as follows:— 

“In the Supreme Court case, ATR 
1957 SC 529 it is held that normally, a 
writ of mandamus does not issue to or 
an order in the nature of mandamus is 


not made against a private individual. | 


Such an order is made against a person 
directing him to do some particular 
thing, specified in the order, Which ap- 
pertains to his office and is in the nature 
of a public duty. The statutory duty, 
devolving upon a public utility concern 
is a public duty. Therefore it cannot. be 
said that a public utility concern like 
the respondent is in the same position 
as a private party.” 

In the Bombay case the. respondent 
was the Nagpur Electric Light and 
Power Company Ltd., a company ren- 
dering public utility service under the 


provisions of the Electricity Act, which ` 


refused to supply electricity to the Nag- 
pur Corporation on the plea of non-pay- 
ment’ of some bills.. On facts the court 
found that the company acted illegally 
in cutting off the supply of electricity 
to the street lamps of the Nagpur Corvo- 
ration and since if was a company ren- 
dering public utility service under the 
Electricity Act, a writ of mandamus was 
issued. 


9. The Central Government Noti- 
fication No. S. O. 4191 dated 22-11-67 
reads as follows:— ` 


“Whereas the Central Government is 
satisfied that public interest requires 
that service in any Oil-field should be 
declared to be a public utility service 
for the purposes of the Industrial Dis- 
putes Act, 1947; 


Now therefore, in exercise of the 
powers conferred by sub-clause (vi) of 
Clause (n) of Section 2 of the Industrial 
Disputes Act, 1947 (14 of 1947), the 
Central Government hereby declares the 
said service to be public utility service 
for the purpose of the said Act for a 
period of six months from the date of 
this notification.” 


= It is thus clear that at the relevant 
time Respondent No. 1 was rendering 
public utility service in which the public 
had a general interest. In that view it 
has to be held that the Respondent No. 
1 was doing some public duty in the 
interest of the public. In the circum- 
stances I hold that in appropriate cases 
a writ of mandamus may issue against 
the company rendering public utility 
service like the respondent No. 1 direct- 
ing it to perform some statutory duty 
or public duty. Though the obligation 
of the Respondent No. 1 to its employees 
may not be of the nature of public duty 
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or of the nature of public utility ser- 
vice yet it is quite clear that the rela- 
tion between the Respondent No. 1 and 
its employees would ke governed by the 
standing orders of the Respondent No. 1| ` 
and the -provisions of the Industrial Dis- 
putes Act. 


10. Mr. Dutta, the learned coun- 
sel then stbmitted that the standing 
orders had ‘the force of law and they 
were statutory in character. In this 
connection he referred to Workmen of 
Dewan Tea Estate v. Their Management, ` 
AIR 1964 SC 1458 (1463) wherein the 
Supreme Court. observed as follows :— 


“It will be recalled that the Stand- 
ing Orders which have been certified 
under the Standing Orders Act become 
part of the statutory terms and condi- 
tions of service between the industrial 
employer and his employees. Sec- 
tion 10 (1) of the Standing Orders Act 
provides that the Standing’ Orders 
finally certified under this Act shall not, 
except on agreement between the em- 
ployer and the workmen, be liable to 
modification until the expiry of six 
months from the date on which the 
Standing Orders or the last modifica- 
tions thereof came intc operation. If the 
Standing Orders , thus become the part 
of the statutory terms and conditions of 
service, they will govern the relations 
between the parties unless, of course, it 
can be shown that any provision of the 
Act is inconsistent with the said Stand- 
ing Orders.” 


11. - In Abani Bhusan Biswas v. 
Hindusthan Cables Ltd., AIR 1968 Cal 
124, relying on Bagalkot Cement Co. v. 
R. K. Pathan, AIR 1963 SC 439 (443 
para 9) and Rohtak and Hissar District 
Electric Supply Co. Ltd. v. State of 
U. P., AIR 1966 SC 1471 (1480) it was 
held that the standing orders after they 
were duly certified and provided they 
were intra vires had the force of law 
like any other statutory instrument. 
Relying on the above decision of the 
Supreme Court and in agreement with 
the decision in AIR 1938 Cal 124 (supra) 
I am clearly of opinion that standing 
orders -when they are duly certified 
and if they are intra vires, have the 
force of law like any other statutory 
instrument. Hence the duty enjoined 
upon the Respondent No. 1 by its certi- 
fied standing orders if they are intra 
vires, must be held to be of statutory 
character, i 


12. In the instant case the peti- 
tioners’ case is that the dismissal orders 
were bad in law inasmuch as these were 
in contravention of the standing orders 
and that the domestic inquiry was vitia- 
ted by violation of.the principles of 
natural justice. 
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: 13. The question that falls for 
decision is whether a writ of mandamus 
directing reinstatement of the peti- 
tioners may be issued-if there was vio- 
lation of the standing orders and- the 
principles of natural justice. 


14. Dr. Medhi submitted that 
even assuming that a writ of mandamus 
‘might issue against a company render- 
ing public utility service for enforcing 
some statutory or public duty, the peti- 
tioners in the instant cases were not en- 
titled to any remedy inasmuch as “here 
were alternative remedies provided tnder 
the Industrial Employment (Standing 
Orders) Act, 1946 and the Industrial 
Disputes Act and. the remedies provided 
therein were full and complete reme- 
dies. In this connection Dr. Medhi re- 
ferred to Halsbury’s Laws of England, 
Third Edition, Vol. 36 page 448 bara- 
graph 681, which runs as follows :-—~ 


“Mandamus. Where a statute creates 
a public duty, as distinct from a power 
or discretion only and provides no spe- 
cial remedy for its enforcement, the 
High Court may grant an order of 
mandamus to the end that justice may 
be done. A mandamus is, however, never 
addressed to the Crown although it may 
in certain circumstances be addressed to 
Governmental officials. The Court in 
the exercise of its discretion refus2s to 
grant a mandamus where there Ís an 
alternative specific remedy at law which 
is not less convenient, beneficial and 
effective.” 


15. Dr. Medhi lso referred to 
Pasmore v. Oswaldtwistle Urban District 
Council, 1895-1899 All E. R. Reprint 191, 
wherein the Earl of - Halsbury, L. C. 
observed as follows:— 


“The principle upon which the -yues- 
tion arises that where a specific remedy 
is given, it thereby deprives the person 
who insists upon a remedy of any other 
form of remedy than that given by the 
statute, is one which is very farriliar, 
and which runs through the law. I 
think Lord Tenterden, C. J., accurately 
states that principle in Doed. Bishcp of 
Rochester v. Bridges (1831) 1 B & Ad 
847. He says ((1831) 1 B & Ad 87 at 
p. 859): 


‘Where an Act creates an obliga- 
tion and enforces the performance in a 
specified manner, we take it to 3e a 
general rule that performance cannot be 
enforced in any other manner.’ 


The words which the learned Judge uses 
there appear to be strictly applicab.e to 
this case. The obligation which is creat- 
ed by this statute is an obligation which 
is created by the Statute and by the statute 
alone. It is nothing te the purpose to 
say that there were other statutes which 
created similar obligations, because all 
those statutes are repealed; you must 
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take your stand upon the statute in 
question, and the statute which creates 
the obligation is the statute which one 


_ must look to see if there is a specified 


remedy contained in it. There is a 
specified remedy contained in it, which 
is: an application to the proper govern- 
ment department.” 

In the same case Lord Macnaghten 
observed as follows :— 


“I am of the same opinion. Assum- 
ing that the appellants have a just cause 
of complaint against the Oswaldtwistle 
Urban District Council, foundedon S.15 
of the Public Health Act, 1875, it seems 
to: me to-be plain that they can have 
no remedy outside that Act. The law 
is stated nowhere more clearly, nor, I 
think more accurately, than by Lord 
Tenterden, C. J., in the passage cited by 
the Lord ‘Chancellor. Whether the gene- 
ral rule is to prevail, or an exception 
to the general rule is to be admitted in 
any particular case, must depend on the 
scope and language of the Act, and con- 
siderations of policy and convenience. 
It would be difficult to conceive any 
case in which there could be less reason 
for departing from the general rule than 
one like the present. And I must say 
I am much more impressed by the forci- 
ble language of James, L. J., in Glossop 
v.. Heston and Isleworth Local Board, 
(1879) 12Ch D102, where he is pointing 
out the wasteof time and money and the 
great inconvenience which would result 
from recourse to ordinary legal proceed- 
ings in such a case, than by his sugges- 
tion of the propriety of an application 
to the Queen’s Bench Division for a 
mandamus. The evils of litigation would, 
I think, be much the same in the one 
case as in the other. ****** The case, 
perhaps, would properly be an excep- 
tion to the general rule laid down in 
Lord Tenterden’s second proposition in 
the passage which follows that which 
my noble and learned friend has just 
read, in which he says ((1831) 1 B & Ad 
847 at p. 859): 


If an obligation is created, but no 
mode of enforcing its performance is 
ordained, the common law may in gene- 
ral find a mode suited to the particular 
nature of the case.’ 


But, however that may be, the real ans- 
wer to counsel for the appellants’ argu- 
ment is, that the obligation from the 
first was a statutory obligation — it did 
not exist. at common law — and the 
view of Lord Esher that it was a new 
obligation imposed by the Act of 1875 
is substantially accurate. ****** It is 
not, therefore, incorrect to say that the 
obligation is a new obligation.” 

16. The learned counsel then 
referred to AIR 1968 Cal 124 (supra), 
In that case the petitioner was an em- 
ployee of Hindusthan Cables Limited, a 
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Government of India undertaking own- 
ed by the Central Government within 
the meaning of Section 617 of the Com- 
panies Act, 1956, in which the Central 
Government was the sole shareholder: 
A disciplinary proceeding was drawn up 
against. the petitioner on the charge of 
misconduct comprising of (i) wilful in- 
subordination or. disobedience to superior 
order, (ii) negligence of work and (iii) 
habitual indiscipline . and misbehaviour. 
An enquiry officer -was appointed and 
on the report of the officer the peti- 
tioner was asked to show cause by 8-2- 


.64 why he should not be dismissed but- 


on 7-2-64 the petitioner obtained. the 
rule for quashing the impugned orders 
on the ground inter alia that the 
impugned orders were ultra vires and 
violative of natural justice. 
tioner’s grievance in that case, as in the 
cases before us, was that requirements 
of some standing orders of the Hindu- 
sthan Cables Limited were violated and 
rules of natural justice were contraven- 
ed. The plea of the Respondent No. 1 
in the Calcutta case, as in the cases be- 
fore us, was that neither the standing 
orders nor the rules of natural justice 
nad been violated on the facis alleged, 
and, above all, the petitioner was- not 
entitled to obtain any relief under Arti- 
zle 226 of the Constitution, inasmuch as 
Respondent No. 1 was nothing but a 
private limited company under the 
Companies’ Act. 


The learned Judge in the Calcutta 
case held that even 
standing orders had the force 
and also that there was authority for 
the proposition that even a private party 
or a company might be compelled by 
mandamus to perform the duties im- 
posed upon it by statute, nevertheless 
the relief under Article 226 of the Con- 
stitution should be refused to the 
petitioner on the ground that the 
Industrial Employment (Standing Orders) 
Act, 1946 was a self contained 
Code and that it itself- provided for an 
adequate remedy for the situation as that 
raised in that case. The learned Judge 
also observed that even apart from the 
provision of Industrial Employment 
(Standing Orders) Act, 1946 the employee 
could on the ground . of contravention 
of a Standing Order, raise an industrial 
dispute under the Industrial Disputes 
Act. In the circumstances of the Cal- 
cutta case the writ was refused. 


17. The Respondent No. 1i’s_ obli- 
gation to its employees arising out of 
the Standing Orders takes the character 
of statutory obligations by virtue of the 
Standing Orders themselves. The In- 
dustrial Employment (Standing Orders) 
Act by which the Respondent’s obliga- 
tions have been created provides for 


. Employment 
1946 reads as follows:— > 


The peti-. 


‘pute or difference between 


though certified.. 
of law . 
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specific manner for enforcement of these 
obligations. E 


18. Section 13-A of the Industrial 


(Standing Orders) Act, 


“If any question arises as to- the ap- 

plication or interpretation of a standing 
order certified under this Act, any em- 
ployer or workman may refer the ques- 
tion to any one of.the Labour Courts 
constituted under the Industrial Dispu- 
tes Act, 1947, and specified for the dis- 
posal of such proceeding by the appro- 
priate Government by notification in 
the Official Gazette, and the Labour 
Court to’ which the question is so refer- 
red shall, after giving the parties an 
opportunity of being heard, decide the 
question and such decision shall ba final 
and binding on the. parties.” 
It is thus clear that whether any stand- 
ing order has been properly applied to 
the facts of a given case or it has been 
contravened is a question to be refer- 
red to labour courts under the Indus- 
trial Disputes Act for adjudication. 


19. Section 2 of the Industrial 
Disputes Act reads as follows:— 

“industrial dispute’ means any .dis- 
` employers 
and employers, or between employers 
and workmen, or between workmen and 
workmen, which is connected with the 
employment or non-employment or the 
terms of employment, or with the condi- 
tions of labour, of any person.” 


Dismissal of an employee would come 
under the definition of ‘Industrial dis- 
pute’ when it is raised by the Union. 
Regarding the order of dismissal of a 
workman.an industrial dispute may be 
raised by the Union under Section 10 
of the Industrial Disputes Act . or by 
the aggrieved employee | himself under 
Section 33A of the Industrial Disputes 
Act. It is, therefore, clear that if there 
was any violation of any of the stand- 
ing orders in the instant case, an indus- 
trial dispute could have been raised 
under Section 13A of the Industrial Em- 
ployment (Standing Orders) Act or on 
the dismissal order itself an industrial 
dispute could be raised either under sec- 
tion 10 or under Section 33A of the In- 
dustrial Disputes Act and these remedies 
are specific remedies provided under 
the said two Acts. 


20. In the instant case, as obser- 
ved earlier, the petitioners alleged that 
there were contravention of the stand- 
ing orders and violation of the princi- 
ples of natural justice in dismissing the 
petitioners. The allegations made by 
the petitioners have been denied by the 
respondents in their affidavits-in-opposi- 
tion. These disputed matters could be 
fully and adequately dealt with by the 
Labour Courts constituted under the 
Industrial Disputes Act. But the peti- 


1971 


tioners without availing of any of those 
remedies provided in the said two Acts 
came before the High Court in’ petitions 
under Article. 226- 
The obligations to its employees enjoin- 
ed upon -the Respondent No.1 are god- 


erned by the standing orders made und=2r. 


the Industrial Employment (Standiag 
Orders) Act and the Industrial Disputes 


Act and since there are specific provi--. 
Respondent 
No. 1 to perform its duties to its em- 


sions for compelling the 
ployees under those. two Acts therm- 
selves, the petitioners ‘are not entitl-d 
to. resort to the extraordinary remecy 
provided under Article 226 of the Coa- 
stitution of India without resorting <o 
the reliefs provided under those tvo 
Acts. It is in the fitness of things that 
in exercise of its discretion, the High 
Court should refuse to grant a manda- 
mus where there is an altarnative speci- 
fic remedy at law, which is conveniert, 
beneficial and effective. The rem=- 
dies provided under the said tvo 
Acts could not be. said to. te 
less convenient, beneficial and effe- 
tive than the remedy under Ari- 
ele 226 of the Constitution. Rather tke 
remedy provided in the said two Acs 
is more beneficial and convenient ier 
|the parties concerned, inasmuch as they 
will be entitled even to lead eviden-e 
in appropriate cases in support of ther 
respective cases before the pier’ 
Court. In the circumstances the..e 
cases, 
Constitution cannot be granted and I 
hold that the petitions are miscoa- 
ceived and not maintainable. 


21. In view of my findings. @m 
the question of maintainability of tte 
petitions I need not enter into the meri-s 
of the respective cases of the petitioners. 

22. In the result, these petitions 
are dismissed and the Rules 
charged, but in view of the facts aril 
circumstances of the cases, I make ro 
orders as to costs. 


D: M. SEN, Je: e— oe J agree. 
. Petitions dismissed. 


AIR 1971 ASSAM AND NAGALAND 3 ` 
(V 


58 C 5) 


P. K. GOSWAMI, C. J. AND 
M. E; PATHAK, J a R 
Manohar Ali, Petitioner v. State cf. 


Assam, Opposite Party. 

Criminal Revn. No. 41 of 1969, IY- 
21-7-1970. from order of S. J., Cachaz, 
Silchar, D/- 18-1-1969. -- 

(A) Foreigners Act (1946) 
amended in 1957), S. 14 — = Convicticn 


under — Accused entering -India pricr. 
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.of the Constitutica. 


relief under Article 226. or tke . 


are dis-. 


. to the passport and the visa. 
. thereafter found residing in the village 


(zs 


Manohar Ali v. State (Goswami C. J) (Prs. 20-23)-[Prs. 1-3} A.&N. 25 


to amendment overstaying -- Visa period 
—- No direction under Act given to him 
— Section 14 hence does not apply — 
Criminal Revn. No. 73 of 1968 (Assam) 
relying on AIR -1961 SC 1522, Rel. on; 
AIR 1963 SC 1035 and AIR 1965 SC 618, 
Distinguished. (Para 4) 


(B) Foreigners Order (1948), Para- 
graph 7 — (Obiter): Permit under Para- - 
graph.7 is different from Visa. Contrary 
view in Criminal Revn. No. 73 of 1968 
(Assam), Overruled. (Para 5) 


Cases Referred: Chronological Paras 

(1968) Criminal Revn. No. 73 of 
1968 (Assam) 

(1965) AIR -1965 SC 618. (V 52) = 

= 1965 (1) Cri LJ 506, Ibrahim v. 
State of Rajasthan 

(1963) AIR 1963 SC 1035 (V 50) = 
1963 (2) Cri LJ 55,. Fateh Mohd. 
v. Delhi Administration 

(1961) AIR 1961 SC 1522 (V 48) = 
1961 (2) Cri LJ 702, Fida Hussain 

_ v. State of Uttar Pradesh 


M. H. Choudhuri and M. S. Rahman, 
for Petitioner; R. C. Choudhury Public 
Prosecutor, for Opposite Party. 


GOSWAMI, C. J.:— This revision is 
directed against conviction under Sec- 
tion 14 of- the Foreigners Act. The peti- 
tioner was sentenced to rigorous impri- 
sonment for six months. 


2. The facts briefly are that the 
petitioner was a police constable under 
the Government of . Assam posted at 
Silchar in 1947. At the time of parti- 
tion of India, -he opted for Pakistan and 
he was.released from service under the 
Assam Government with effect from 13- 
12-1947 -and he -was directed to report 
to the Inspector General of Police in. 
Dacca. It is said that the accused-peti- 
tioner entered India on 3-10-1954 with 
a’ Pakistan passport dated 26-11-1953 and 
Visa dated 6-8-1954 of Category ‘B’. A 
photograph of the accused was pasted 
He was 


Ramnagar in Cachar in September, 1965 
and he was arrested and prosecuted 
under Section 14, as mentioned above. 


3. Prosecution examined six wit- 
nesses and the accused also examined 
two witnesses. The plea of the accused 
is that although he had contemplated to 


'-opt for the purpose of serving in Paki- 


stan, he never went to Pakistan. He 
absolutely denied to have served in 
Pakistan. There was some discrepancy 
about the name appearing in the regis- 
ter at the checkpost with that of the 
passport and the visa. The entry in 
the register shows the name as ‘Mano- 
har Ali Mazumdar’ while the passport 
and the visa are in the name of ‘Mano- 


- har Ali Maja Bhuiya’. The courts below 


did not consider this discrepancy as very - 
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material in view of the photograph past- 
ed to the passport and the visa. The 
identity of the accused was, therefore; 
held to be established as the entry. Ext. 
2 (1) in the register mentions the iden- 
tical passport and the visa number. of 
the accused: The courts below also have 
rejected the testimony of the defence 


witnesses that the accused has’ all along. 


been in India and that he never went to 
serve in Pakistan. l 


‘4. On the above facts, the ques- 
tion that arises for consideration is 
whether the accused has committed an 
offence under Section 14. The charge 
against the accused reads as under:— 


“That you, on or about the 27th 
day of September, 1965 at Ramnagar 
were found to reside in India, being a 
foreigner, violating the Order under para- 
graph 7 of the Foreigners Order, 1948, 
as amended up to-date, and thereby 
committed an offence punishable under 
Section 14 of the Foreigners Act.” 


Prosecution has proved that the ac- 
cused entered India in October, 1954 
with a Pakistan passport. On the day 
of entry, he was not a foreigner under 
the provisions of the Foreigners Act 
prior to its amendment in 1957. It is 
only with effect from 19th January, 1957 
that the definition of ‘foreigner’ has 
undergone a drastic change. ‘Foreigner’, 
after the 1957-amendment, means ‘a per- 
son who is not citizen of India’. Hence, 
on the date of his entry in 1954, he 
could not be prosecuted under the pro- 
visions of the Foreigners Act. Paragraph 
7 of the Foreigners Order, 1948. which 
is mentioned in the charge, may be read: 


“Every foreigner who enters India 
on the authority of a visa issued in pur- 
suance of the Indian Passport Act, 1920 
(XXXIV of 1920), shall obtain from the 
Registration Officer having jurisdiction, 
either at the place at which the said 
foreigner enters India or at the place at 
which he presents a registration report 
in accordance with rule 6 of the Regis- 
tration of Foreigners Rules, 1939 d per- 
mit indicating the period during which 
he is authorised to remain in India and 
shall, unless the period indicated in the 
permit is’ extended by the Central Gov- 
ernment, deport from India before the 
expiry of the said period; and at the 
time of foreigner’s departure from India 
the permit shall be surrendered by himi 
to the Registration Officer having -juris- 
diction at the place from which he de- 
ports.” 


Rule 6 of the Registration of Forei* 
gners Rules, 1939, provides for proce- 
dure for registration- and requires, inter 
alia, a foreigner of three specified des- 
criptions therein to present the registra- 
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‘prevent the 
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tion report to the Registration Officer 
and various time limits are also prescrib- 
ed under the said rule. Reacing the 
charge the offence, if any, was commit- 
ted by the accused on entering India in 
October, 1954 for violating the provi- 
sions of paragraph 7 of the Foreigners 
Order, read with rule 6 of the Registra- 
tion of Foreigners Ruies, although the 
latter has not been specifically mention- 
ed in the charge. Yet the charge speci- 
fically indicates that he committed the 
offence on 27th September, 1965. Evi- 
dently, therefore, this is a case of a 
foreigner residing in India overstaying 
the priod allowed to him in his visa. 


There is no fresh order or direction 
given to the. accused under the provi- 
sion of the Foreigners Act, which the 
accused is said to have disobeyed or 
violated, in which case even: though he 
was not a foreigner at an earlier stage). 
he could have been dealt with as a 
foreigner under the provisions of the 


-Foreigners Act after 19th January, 1957. 


The accused, therefore zannot be. convict- 
ed under Section 14 of the Foreigners 
Act on the facts established by the pro- 
secution. 


5. Our attention is drawn to a 
Single Bench decision of this Court in’ 
Criminal Revn. No. 73 of 1968 (Assam) 
where also the: same view was taken, 
relying on the Supreme Court’s decision 
in Fida Hussain v. State of Uttar Pra- 
desh, AIR 1961 SC 1522. We are, how- 
ever, with respect, unable to ‘agree with 
the learned Chief Justice’s observation 
in the above Single Bench decision that 
a visa and a permit are the same. We 
are of opinion that a permit which a 
foreigner is required to obtain under 
paragraph 7 of the Foreigners Order, 
1948, is different from a visa, on the 
authority of which he enters India. This 
is clear from Paragraph 7 itself. 


6. The facts of the present case 
do not attract the ratio decidendi of 
the decisions of the Supreme Court in 
Fateh Mohd. v. Delhi Administration, 
AIR 1963 SC 1035, and Ibrahim v. State 
of Rajasthan, AIR 1965 SC 618, relied 
upon by Mr. R. C. Choudhuri, appearing 


‘on behalf of the State. 


Ti In the result, the revision is 
allowed and the conviction and sentence 
are set aside. This acquittal will not 
authorities from dealing 
with the accused in accordance with the 
appropriate provisions of the law. 


M. C. PATHAK, J.:— & I 
agree. l 
ae Petition allowed. 
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AIR 1971 ASSAM & NAGALAND 27 
(V 58 C 6) 


M. C. PATHAK AND D, M. SEN, JJ. 


Dibrugarh City 
ciation, Petitioner v. The State Transpoart 
Authority, Assam, Shillong and others, 
Respondents, 

Civil Rule No. 85 of 1968, D/- 23- Je 
1970. 

(A) Motor Vehicles Act (1939), S. 32 
(c) — Temporary permits, issue of — 
Regional Transport Authority satisfied 
about urgent need of having more buses 
on road to cope up with traffic — Issue 
of temporary permits to be regularised 
later under S. 57 is neither irregular nor 
illegal —- AIR 1966 SC 156, Rel. on. 

(Paras 9, 11) 


(B) Motor Vehicles Act (1939), S. 17 

(3) — Fixing limit of number of permits 
on given route — No necessity to hear 
operators — Principles of natural justice 
not flouted. AIR 1970 SC 1542, Followed. 
(Para 14) 


(C) Constitution of India, Art. 19 — 
Monopoly rights — Grant of additionml 
temporary permits in case of urgent need 
to some of the existing motor vehicle 
operators under S. 47(3), Motor Vehicles 
Act — Neither creates monopoly nor is 
illegal. (Para 15) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1542 (V 57) = 
Civil Appeals Nos. 2322-2324, 
2326-2328 etc. of 1969 and 248 
and 8 of 1970, D/- 30-4-1970, 
Mohd. Ibrahim- v. State Trans- 
port Appellate Tribunal, Madras "3 
(1968) AIR 1968 SC 410 (V 55) = 
1968-1 SCR 435. Lakshmi Narain 
Agarwal v. State Transport 
Authority 2 
(1966) AIR 1966 SC 156 (V 53) = 
1965-3 SCR 793, M. P. State 
Transport Corpn. v. B. P. Upa- 
dhyaya 8, 9 


B. Das, for Petitioner: A. M. Mazum- 
dar, Jr. Govt. Advocate; J. P. Bhatta- 


charjee and D. C. Goswami, for Respom- 


dents. 


PATHAK, J.:— By this writ petiticn 
the petitioner has prayed for a mandamus 
directing the respondents not to give 
effect to the order of the Regional Trans- 
port Authority, Dibrugarh passed in the 
meeting held on 29th March 1967 grantirg 
3 permits to respondents Nos. 3, 4 and 3, 
the order passed by the State Transport 
Authority, Assam, Shillong on 30th Nov- 
ember 1967 and ist December, 1967 re- 
jecting the revision petition filed against 
the said order of the Regional Transport 
Authority, and the notice dated 18-3-€8 
issued by the Regional Transport Autho- 
rity to Respondents 3, 4 and 5. 


IN/IN/E17/70/BDB/T 


Dibrugarh City B. O. Assn. v. State (M. C. Pathak J.) [Prs. 1-3] 


Bus Owners’ Ass>-. 
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2. The petitioner is the Dibrugarh 
City Bus Owners’ Association represente 
by its Secretary Shri Nagendra Nath Das. 
The petitioner’s case is that it is a recog- 
nised association of the 17 Stage Carriage 
Permit holders on the Dibrugarh City 
Bus routes extended up to Barbarua, 
Jokai Sessa, Mohonbari Airfield. That 
the periods of validity of different per- 
mits for stage carriages in the City Bus 
routes expire on different dates. The 
period of validity of two such periodic 
permits was to expire on 31-12-66 and the 
Regional Transport Authority invited ap- 
plications for the renewal of the said 
existing periodic permits by notification 
dated 25th November, 1966. In pursu- 
ance of the said notification the holders 
of the two periodic permits submitted ap- 
plications for renewal of their periodic 
permits, The Regional Transport Autho- 
rity in its meeting held on 29th March, 
1967 passed orders for renewal of the 
said two permits and it further observed 
that the existing 17 permits of City Buses 
at Dibrugarh could not give adequate 
service on all the routes of Dibrugarh 
and since there had been no increase in 
the number of vehicles for several years, 
though the number of population rose at 
an accelerated rate, the Regional Trans- 
port Authority decided to advertise for 
three more additional permits for Dibru- 
care in .addition to the existing 17 per- 
mits. 


In order to meet the urgent need, the 
Regional Transport Authority also decid- 
ed to grant 3 temporary permits, one each 
to respondents Nos. 3, 4 and 5 pending 
regularisation in due course. Though in 
the order of the Regional Transport Au- 
thority it was mentioned that the Secre- 
tary of the petitioner association was 
present during the discussion, he was not 
called to the above-mentioned meeting for 
the purpose of discussion regarding the 
increase of the number and therefore 
without consulting his association. he 
could not say anything when his opinion 
was asked about the increase of the num- 


ber and he wanted some time for this 
purpose, which was not allowed. 
3. The petitioner filed a revision 


petition before the State Transport Autho- 
rity against the order of the Regional 
Transport Authority’s granting 3 addition- 
al temporary permits. The State Transport 
Authority in its meeting held on 30-11-67 
and 1-12-67 heard the said revision peti- 
tion and rejected the same. Thereafter 
the Regional Transport Authority issued 
a notice dated. 18-3-68 to respondents 3, 
4 and 5 to produce registration certifi- 
cates, fitness certificates and insurance 
certificates of their vehicles together with 
their clearance certificates of income-tax 
and professional taxes within ten days 
from the date of issue of the order for 
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the purpose of issuing them temporary 
permits. 


4. This writ petition has been fil- 


ed against the aforesaid order of. the - 


Regional Transport Authority granting 3 
additional temporary permits and the 
order of the State Transport Authority 
rejecting the revision petition and also 
- the notice issued by the Regional Trans- 


_ -port Authority to respondents 3 to 5. 


5. ‘Mr. B. Das, the learned counsel 
appearing for the petitioner submitted 
that the decision of the Regional Trans- 
port - Authority to grant three temporary 
permits was in contravention of Section 62 
of the Motor Vehicles Act, inasmuch as 


the temporary permits, in any. case, could: 


not be issued for a period exceeding four 
‘months. The learned counsel then sub- 
mitted that the order of the Regional 
Transport Authority increasing the num- 


ber of permits in the routes in question - 


was bad in law and without jurisdiction 
inasmuch as this was done without fol- 
lowing the procedure laid down ‘in Sec- 


tion 47 of the Motor Vehicles Act, or, in- 


other words, without - giving an oppor- 
tunity to the petitioner and other existing 
permit-holders to show cause against the 
increase of’ the. number of the permits: 
It was further submitted that respondents 
3 to 5 were already permit-holders in 
respect of stage carriages in City ~ Bus 
routes of Dibrugarh and therefore grant- 


ing additional temporary permits to them. 


was violative of the principles of natural 
justice, encouraging monopoly of' trans- 
port business. 


6. From the impugned’ order of 
Regional Transport Authority dated 29-3- 
67 it appears that owing to the establish- 
ment of various educational and other 
institutions etec., in and outside Dibrugarh 
town, the population of the town has risen 
at an accelerated rate. Various public 
voices represented through the press from 
time to time pointed out the shortage and 
irregular running of buses to the utmost 
inconvenience of the public. In order to 
ameliorate the situation the Board unani- 
mously decided to advertise 3 more addi- 
tional permits for Dibrugarh town in 
addition to the existing 17 permits. Na- 


turally it would take sometime to grant. 


the 3 additional permits after following 
the procedure laid: down in the: Motor 
Vehicles Act. As the need was urgent, 
the Board observed that in order to meet 
the urgent need, in the meantime 3 tem- 
porary permits, one each to respondents 
3 4 and 5 should be granted pending 
regularisation in due course. 


7. The learned counsel for the 
petitioner submitted that the issue of the 
temporary permits in the instant case was 
for a period of more than four months 
and therefore it was. against the provi- 
sions of Section 62{c) of the Motor Vehi- 
eles Act. It may, however, be mentioned 


. permanent need for 
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that due to thé stay order passed by the _ 
State Transport Authority and the High 

Court, no temporary permits have yet 
been issued, as is found from the affidavit - 
in opposition filed by the respondents. 
The question of issuing temporary permits 
for more than 4. months, therefore, does 
not arise at this stage in the instant case. 


8. Whether. a temporary permit 
exceeding a period of four months can- 
not be issued under anv circumstances is 
a relevant point to be considered here. 
This question ¢ame up for consideration 
in the case.of the Madhya Pradesh State 
Transport Corpn. v.-B. P. Upadhyaya, 
AIR 1966 SC 156. wherein the Supreme i 
Court observed “as follows:— . 


“It appears from the order of ie 
Regional Transport Authority that after ` 
the regular ‘permit granted to respondent. 
No. 3 was cancelled there was a shortage 
of necessary number of.transpors. vehicles 
on the route and the Regional Transport 


_ Authority thought it fit to provide for 


this temporary need until regular opera- 
tions were introduced and regular’ permits 
were granted after following the proce- 
dure prescribed under S. 57 of the Motor 
Vehicles Act. Section 62(c) of the Motor 
Vehicles Act states that the Regional 
Transport Authority may grant a tempo- 
rary permit ‘to meet a particular tempo- 
rary need’ and we sze no reason why this 
clause should be given any special or re- 
stricted meaning. There is no antithesis 
between a particular temporary need and ' 
a permanent need and it is manifest that 
these two kinds of need may’ cc-exist on 
a particular ~- route. If, therefore, the 
Regional Transport Authority. considered 
that, in the circumstances of the case, 

there was a particular temporary need, | 

and granted: a temporary permit to the 
appellant, the action of the Regional 
Transport Authority cannot be. challeng- 
ed as legally invalid. Reference may be. 
made, in this connection, to S. 62(d)_ 
which contemplates that temporary per- 
mits may be granted to authorise the use 
of a transport vehicle temporarily pend- 
ing decision on an epplication for the re- 
newal of a permit. This sub-section, 
therefore, contemplates that there may 
exist a temporary need for transport faci- 
lities on a particular route even in case of 
f such facilities. We 
are accordingly of opinion that the Re- 
gional Transport Authority was right as 
a matter of law in granting a temporary 
permit to the appellant. under Section 62 
(c) of the Motor Vehicles Act in the cir- 
cumstances of this case and the view ex- 
pressed by the High Court is not correct.” 


§. In the instant case the Regional 
Transport Authority decided that 3 more 
regular permits should be issued and: 
until those permits’were regularly issued 
following the procedure perscribed under| 
Section 57 of the Motor Vehicles Act, in! 
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view of the urgent need it ordered for 
issue of the 3 temporary permits. This 
the Regional Transport Authority: could 


do under Section 62(c) of the Motor Vehi- 


cles Act and by doing so, the Regicnal 
Transport Authority did not commit any 
irregularity or illegality, as (pointed sut 
by the Supreme count in AIR 1966: SC 
156 (supra). 


IQ- Ta the same czese ‘the Supreme 
Court further observed: . 


“It was urged that the words ‘in any 
case’ mean that under no circumstance a 
temporary permit can be granted on any 
route for more than a total period of 4 
months. 
words -‘in any case’ do not mean ‘in any 
circumstance’, The section means that at 
any one time the Regional Transport au- 
thority is not permitted to issue to any 
person a temporary permit -for a' period 
exceeding 4 months; but if the temporary 
need persists. as, for example; where the 
formalities under S.. 57 are not compet- 
ed within a period of 4 months, it would, 
in our. opinion, be permissible for the 
Regional Transport Authority to gran: a 


second temporary permit in order to meet ` a 


the temporary: need. We :should, of 
course, make it clear that. the Regional 
Transport Authority cannot. abuse its 
power and go on granting temporary per- 
mits in quick ‘succession and not take 
speedy action for completing the- prcce- 
dure under Section 57 of the Motor Vehi- 
cles Act. If upon the facts of any parti- 
cular case it appears that the Regional 
Transport Authority is so) abusing its 
powers its action is liable to be corrected 
by grant of a writ, but where such abuse 
of power is not alleged or shown the mere 
fact that the Regional Transport Autno- 
rity has granted a temporary permit for 
a second time and the total duration of 
the two periods is more than 4 monzhs, 
should not invalidate the second permit.” 


11. As pointed out earlier. though 


the Regional Transport Authority ordered ` 


for issuing the three temporary perrnits 
under Section 62(c) of the Motor Vehicles 
Act, in the instant case the order cculd 
not be given effect to due to stay orcers 
passed by the State.Transport Authority 
and the High Court. In the circurnstar.ces 
we hold that the petitioner’s submission 


that the Regional Transvort Authority’s © 


order for issuing 3 temporary permits was 
in violation of Section 62(c) and other 
provisions of the Motor Vehicles Act has 
no substance. 


12. Regarding the second submis- 
_ sion of the learned counsel, the point hat 
arises for consideration is whether the 
Regional Transport Authority, while de- 
termining the number of permits ir a 
route under Section 47(3) of the Motor 
Vehicles Act has to give a hearing to the 
persons interested in running. stage carri- 
ages in the routes concerned, for exam- 
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ple, the petitioner in the instant case. 
This point also carne up for consideration 
before the Supreme Court in the case of 
Lakshmi Narain Agarwal v. The State 
Transport Authority, AIR 1968 SC 410. 
In that case the Supreme Court observed 
as follows:— tae 


“It would. be noticed that sub-section 


(3) of Section 47 does not expressly say 


whether any representations can be made 


<- by persons, already providing transport 


facilities or by associations representing 


- persons interested in the provision of the 


transport facilities or by any local autho- 
rity or police authority within whose 
jurisdiction the. route or area lies. This 
is expressly mentioned in Section 47(1). 
The learned counsel contended that the 
expression “matter mentioned in sub-sec- 
tion (1)’ occurring in sub-section (3) refers 


_ back not only to matters mentioned in 


sub-clauses (a) to (f) to sub-section (1) in 
Section. 47 but also, the right of represen- 
tation mentioned in sub-section G). We 
are unable to accept this line ‘of reason- 
ing as being sound,;” 

The Supreme Court further observed: — 


“An order under Section 47(3) affects 
the future working on a route and we 
are of the view that such an order would 
have repercussion on the working of the 
existing operators, whether for their good 
or not. The High Court, as stated above, 
was of the view that at the stage of Sec- 
tion 4'7(3) existing operators would not 
be entitled. to be heard by the Regional 
Transport Authority. But assuming that 
it is so, this does not affect the right of 
revision conferred by S. 64-A. We need 
not in this case decide whether it is im- 
plied that existing operators would be 
entitled-to be -heard by the Regional 
Transport Authority before an order 
under Section 47(3) is made.” 


In AIR 1968 SC 410 the point was practi- 
cally left undecided, 


13. In a recent decision of the 


“Supreme Court in the case of Mohd. Ibra- 


him v. The State Transport Appellate 
Tribunal, Madras, Civil Appeals .Nos. 
2329-2324, 2326-2328 etc. of 1969 and 248 
and 8 of 1970, D/- 30-4-1970 = (reported 
in AIR 1970 SC 1542) the .interpretation 
of Section 47(3). of- the Motor Vehicles 
Act 1939 came up for consideration. In 
that case the following question inter alia 
was considered by the Supreme Court— 
Whether the Regional Transport Autho- 
rity in limiting the number of stage carri- 
ages for which stage carriage permits 
may be granted in the region or in any 
specified area or on any specified route 
in the region required to hear interested 
persons or the said Authority can limit 
the number of stage carriages for which 
permits may be granted by an adminis- 
trative order under Section 4'7(3) of the 
Motor Vehicles Act. . After discussing the 
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relevant provisions of Motor -Vehicles Act 
the Supreme Court laid down as follows: 

“Section 47(3) of the Act is the -only 
provision which is applicable to the juris- 
diction, power and procedure of the Re- 
gional Transport Authority while limiting 
the number of stage carriages for which 


' permits may be granted. 
O e O +% 


Section 47(3) of the Act, on the other 
hand, speaks only of the matters men- 
tioned in sub-section (1) which a Regional 
Transport Authority may have regard to 


while limiting the number of stage carri-- 


ages. The total absence in Section 47(3) 
of the. Act of any reference to represen- 
tations mentioned in Section 47(1) of the 
' Act indicates that a Regional Transport 
Authority under Section 47(3) of. the Act 
is not required to take into consideration 
any representation of the nature mention- 
ed in Section 47(1) of the Act. * * - * 
In view of the provisions of the Act and, 
in particular, Section 48 of the Act which 
enacts that a Regional Transport Autho- 
rity subject to the provisions of Section 
47 may grant a stage carriage permit, it 
is manifest that representations contem- 


plated in Sections 47(1) and 57(3) of the 


Act are representations subsequent: to the 
application for grant of permit, and, there- 
fore, these representations do not at all 
enter the field of determination of num- 
ber of stage carriages under Section 47(3) 
of the Act. Representations. mentioned in 
Section 47(1) of the Act relate to repre- 
sentations: by and between the competi- 
tors and contenders for grant of a permit. 
These individual representations raise 
rival contentions between operators. 
When the Regional Transport Authority 
acts under Section 47(3) of the Act it does 
not deal with any dispute between opera- 
tors. The Regional Transport Authority 


is required to arrive at its decision under. 


Section 47(3) of the Act having regard to 
matters mentioned in Section 47(1) of the 
Act independent of any representation by 
operators or any hearing. The delibera- 
tion as well as the decision of the Region- 
al Transport Authority under Section 
47(3) of the Act is confined to its own ad- 
ministrative policy and order. The Re- 
gional Transport Authority in limiting 
the number of stage carriage permits 
under Section 47(3) of the Act may add- 
ress itself to the matters enumerated in 
sub-section (1) of Section 47 of the Act 
and .the said Authority is not required 
to hear operators at the time of the con- 
sideration of the matter of determining 
the limit of number of permits. * * - # 


The Regional Transport Authority on 
the other hand while acting under Sec- 
tion 47(3) of the Act is the master of its 
own procedure because it does not deal 
with individual or competing rights of 
operators but is required to arrive objec- 
tively at its own conclusion independent 
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of any application or representation by 


operators. 


We -are of opinion that the Regional 
Transport Authoritv is not obliged to 
hear operators while exercising jurisdic- 
tion under Section 47(3) of the Act in fix- 
ing the limit of number of stage carriage 
permits.” 


14.  On-a perusal of the above 
observations made by the Supreme Court 
it. is quite clear that while exercising 
jurisdiction under Section 47(3) of the 
Act In fixing the limit of number of stage 
carriage permits, the Regional Transport 
Authority is not required to hear opera- 
tors at the time of the -consideration of 
the matter. The second submission of 
the learned counsel, therefore. fails. 


15. Regarding the third submis- 
; learned counsel, we find that 
in view of the urgent need as factually 
found by the Regional Transport Autho- 
rity .for increasing the number of city 
buses by adding 3 more permits. the 
Regional Transport Autharity ordered for 
issuing 3 temporary permits to meet the 
urgent temporary need.- This was only a 
stop-gap arrangement till applications 
were called. for the 3 additional permits 
and those are’ granted after following the 
procedure laid down in the Motor Vehi- 
cles Act. In the circumstances, though 
respondents 3, 4 and 5 might have al- 
ready held permits for some city buses,|: 
that would not, in our opinion, in any 
way make the impugned order of the 
Regional Transport Authority illegal nor 
would it create monopoly in the business. 
These aspects of the matter were consi- 
dered by the State Transport Authority 
also in the revision petition and it held 
that there was no reason to interfere 
with the- decision of the Regional Trans- 
port Authority. On a consideration of 
the facts and circumstances of the case 
we hold that there-is no substance in the 
aa submission of the learned counsel 
also. 


16., In the result this petition fails 
and is rejected. The rule is discharged 
and the stay order is vacated. In the 
facts and circumstances of the case we 
make no order as to costs. 

D. M. SEN, J.:— 17. I agree. 


‘Petition rejected. 
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Chandi Ram Keot, Petitioner y. Amal 
Patar and another, Opposite Parties. ` 
goa Rule No. 813 of 1969, D- 23-1- 


(A) Constitution of India, Art. 226 — 
Assam Fishery Rules, R. 46(b) — Settle 
KN/KN/F257/10/LGC/B > ` 
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ment of fishery — No co-operative society 
offering tender — Person offering highest 
bid not a member of Scheduled Caste or 
Scheduled Tribe or other backward c_ass 
— Board of Revenue giving option fo a 
member of Scheduled Tribe whose tender 
was not less than 60% of highest tender 
and settling fishery with him — Boerd, 
held. did not commit any error apparent 
on face of record or any error affecting 
jurisdiction in passing the order. (Pare 4) 


(B) Assam Fishery Rules, R. 46(L)— 
Settlement of fishery — Clause “wien 
the tender of such co-operative societr is 
below 7} per cent of the highest tender” 
governs only item (i) of cl. (b), namely 
the case of co-operative societies anc it 
does not govern cases of other tencers 
mentioned therein — Hence it could not 
be said that in absence of any co-opera~ 
tive society‘ offering tender, a member 
of Scheduled Tribe could -not be given 
option to take settlement of fishery at 
highest tender under R. 46(b) — Inten- 
tion of the legislature m enacting the 
Rule was to promote with special care 
the economic interests of the members of 
Scheduled Castes and sebeauter eo 

Pare 


D. C. Gawin B. K. Goswami, P. K. 
Choudhury, and M. S. Pathak, for Peti- 
tioner; S5. N. Bhuyan. and D. P. Chalha, 
for Opposite Parties. 


PATHAK, J.:— The petitioner abng 
with some others including the Opposite 
Party No. 1 submitted tenders for setle- 
ment of No. 110 Erakolong Fishery. The 
petitioner offered Rs. 2001.25 per anrum 
while the opposite party No. 1 offered 
Rs. 2000/- per annum. The Additicnal 
Deputy Commissioner, Nowgong on the 
advice of the Local Advisory Board 
settled the fishery in question with the 
petitioner at his highest tender. The 
opposite party No. 1 preferred an appeal 
before the Assam Board of Revenue. The 
Board after hearing the parties, allowed 
the appeal, set aside the order of setle- 
ment by the Additional Deputy Commnis- 
sioner, Nowgong and settled the fishery 
in question with the opposite party No. 1 
for the remaining period of the term at 
the highest tender of Rs. 2001.25 per 


annum. Against the said order of the. 


Board, this petition under Article 22€ of 
the Constitution has been filed.. 


2. Mr. B. K. Goswami, the leern- 
ed counsel for the petitioner, submitted 
that the learned Board cf Revenue sve 
wrong interpretation to Rule 46{b) of the 
Fishery Rules and arrived at an illegal 
conclusion and wrongly settled the fishery 
with the opposite party No. 1.. The leern- 
ed Board in its order observed that under 
Rule 46(b) of the Fishery Rules opion 
might be given to persons in order of pre- 
ference stated therein for taking -the 


settlement of the fishery at the highest 
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tender offered. The Board observed that 
under Rule 46(b) if a suitable tenderer 
belonging to the category entitled to pre- 
ference was available the option should 
be. given otherwise the very purpose of 
providing the necessary protection would 
be defeated. Mr. Goswami, the learned 
counsel for the petitioner however sub- 
mitted that on a correct interpretation of 
Rule 46(b) if there was no co-operative 
Society offering tender whose tender was 
below 74% of the highest tender, the 
preference stated in the rule was not at 
all called for. 


3. Rule 46 of the Fishery Rules 
may. be quoted: 
“46. Fisheries shall be settled to the 


best advantage and subject to this condi- 


tion, the agency of middlemen as lessee 
shall be done away with as far as possible. 

(a) A Co-operative Fishery Society 
formed by actual fishermen of the Sche- 
duled Caste and registered under the 
Assam Co-operative Societies - Act, 1949, 
shall be given option of taking settlement 
of Fisheries at the highest tender, pro- 
vided that its tender.is not less than 7 
per cent of the highest tender. 

-© (b) When the tender of such Co-ope- 
rative Societies is below 74 per cent of the 
highest tender. (i) Co-operative Societies 
as stated above, (ii) individual members 
of the Scheduled Caste, (iii) individual 
members of the Scheduled Tribes and 
other Backward Classes who may submit 
tender at not less than 60 per cent of the 
highest tender may be given option to 
take settlement of the . fishery at the 
highest tender in the order of preference 
stated above subject to the suitability of 
the tender. 


(c) When a fishery, the tender value 
of which does not exceed Rs. 35,000 is 
settled with any one falling within one of 
the categories stated in the sub-rule (a) 
or (b) above, the lessee shall get rebate 
of 74 per cent as concession. 


(d) Any tenderer who claims the con- 
cession provided in this Rule shall indi- 
cate itin his tender.” 


Under this Rule fisheries shall be 
settled to the best advantage and subject 
to the condition that the agency of 
middleman as lessee shall be done away 
with as far as possible. Clause (a) of the 
Rule provides that if any co-operative 
fishery society formed by actual fisher- 
men of the Scheduled Caste and register- 
ed under the Assam Co-operative Socie- 
ties Act, 1949 offers tender which is not 
less than 74 per cent of the highest tender, 
such co-operative fishery society shall be 
Piven option for taking settlement of the 
fishery at the highest tender. Clause (b) 
of the Rule provides that the following 
categories of tenderers may be given 
option -to take the settlement of the 
fishery at the highest tender in the fol- 
lowing order of'preference if they submit 
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tender not less than 60 per cent of the 
highest tender: subject. to the suitability 
of the tender:— 
(i) Co-operative Societies as describ- 
ed in Clause (a) 
(ii) Individual natas of the Sche- 
duled ` Caste; 


(iii) Individual members of the Shé 
duled Tribes and other Backward Classes. 


4, In the instant case, the peti- 
tioner is not a member of the Scheduled 
Caste or the Scheduled Tribe, or other 
Backward Class, while the opposite party 
No. 1 is a member of the Scheduled 
Tribe. The opposite party No. 1’s tender 
was admittedly Rs. 2000/~ which was not 
less than 60 per cent of the highest tender 
which was Rs. 2001.25. -There was no 
Scheduled Caste- tenderer. -In the cir- 
cumstances the Board gave the option to 
the . opposite party No. 1 to take the 
settlement at the highest offer. Mr. Go- 
swami, the learned counsel for the peti- 
tioner submitted that the clause, “when 
the tender of such 
was below 745% of the highest tender”, 
occurring in daus (b) of Rule 46 governs 
the cases of all the three categories of 
tenderers mentioned therein and there- 
fore in the instant case, there being no 
Co-operative Society offering tender, the 
‘lopposite party No. 1 could’ not be given 
the option to take settlement of the 
ea at the highest tender under Rule 
46 
this interpretation of Rule’ 46(b). 

The intention of the Legislature in 
framing Rule 46 (a) and (b) clearly ap- 
pears to give special consideration to 
(i) co-operative fishery society formed by 
actual fishermen of Scheduled Caste and 
registered under the Assam Co-operative 
Societies Act, 1949; 


l | (ii) individual member of Scheduled 
Castes and 


(iii) individual member of Scheduled’ 
Tribes and other Backward Classes who . 


may submit tender at not less than 60 per 
cent of the highest tender, by -giving them 
option to take settlement of, the. fishery at 
the highest tender in order of preference 
as stated in the Rule. If Rule 46(b) 
means that when there is ho co-operative 
society giving any tender which is below 
7} per cent of the highest tender no option 
of taking settlement at the highest tender 
should be given, it will frustrate the 
intention of the Legislature which appa- 
rently is to promote with special care the 
economic interests of the weaker section 
of the people particularly. of the Schedul- 
ed Castes and Scheduled Tribes as pro- 
vided in Article 46 of Part IV of the 
Constitution of India. 


In view of the clear Mention cf ‘ihe 
Legislature as appears from the language 
of the Rule, read as a whole, 
struction of the sentence in clause’ (b) of 
Rule 46 is somewhat unhappy inasmuch 


- A. K. Ghatak v. 


co-operative society. 


We are however unable to accept ` 


the con-. 
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as the figure (i) should have come imme- 
diately after the letter (b). Since however 
on a perusal of the contents of Rule 46 
as a whole it is quite clear that the in- 
tention of the Legislature in enacting the 
Rule is to promote with' special 2are-the 


- economic interests of the members of: thel- 


Scheduled Castes and Schedulec Tribes, 
we are clearly of opinion that the clause 
“when the tender of such Co-cperative 
Society is below 74% of the highest 
tender” governs only item (i) of clause 
(b), namely, the case of Co-operative So- 
cieties as stated above and it does not 
govern the cases of cther tenderers men- 


tioned therein. In the ‘circumstances. we 


hold that-.the learned Board of Revenue 
correctly, interpreted Rule 46(b) in rela- 
tion to the facts and circumstances of the 
case and the Board did not commit -any 
error apparent on the face of the record 
or any error affecting the jurisdiction in 


passing the order of settlement in favour © 


of the opposite party No. 1. 


3. This petition therefore has no 
substance which is rejected withoat costs. 
T Rule is discharged. 
i D. M. SEN, J.: —e 6. I agree. 


Petition ejecdied. 
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M. C. PATHAK, J. 
(On difference of opinion between S. K. 


| DUTTA, C. J. AND P. K. GOSWAMI, J.) 


Amal Kumar Ghatak and others, 
Petitioners' v. The State of cae and 
others, Opposite Parties, 


` Civil. Rules Nos. 198, 221. 222, 231, 
252, 303, 304 and 305 of 1967 and 90 of 


1968. D/- 28-11-1969. 


(A) Payment . of Bonus Act (1965), 
S. 36 — Power of exemption to be exer- 
cised by appropriate Government — It is 
a quasi-judicial power and shculd be 
exércised according to principles provided 
in the Section itself — ‘Order of Govern- 
ment. rejecting application for exemption 
Affected parties not given heating nor 
order showing that: requirements of the 
Section are complied with — Order is 
liable. to be quashed, (Constitution of 
India, Art. 226), 


An order made -under S. 36. .either 
rejecting- an application for exemotion or 
allowing it. would necessarily entail civil 
consequences either to the establishment 
or to the employees, Hence - the appro- 
priate Government while exercising the 
power under the provisions of S. 36 must 
be guided by the :principles and guidance 
provided in the Section itself. Though 
the formation of opinion as to public inte- 
rest by itself may, be an admin. -strative 
action, S. 36 requires that the overn- 
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ment before forming such an opin con 
must have an objective view regard:ng 
the financial position and other relevant 
circumstances of the establishment or 
class of establishment 
it is clear that the power to be exercised 
under S. 36 is a quasi-judicial power end 
the appropriate Government has to act 
justly and fairly and not arbitrarily or 
capriciously and that the order should be 
a speaking order showing that the re- 
quirements of S. 36 have been duly cam- 
plied with. So the orders of Governm=nt 
rejecting applications for exemption are 
liable to be quashed, where, while exer- 
cising the power under S. 36 the State 
Government had not heard the affected 
parties or from the orders, which are not 
.Speaking orders, passed by Governm=2nt 
it is not clear whether the Government 
had due regard to the financial position 
and other relevant circumstances which 
were placed before the Government by 
the establishments concerned. AIR 1367 
SC 691 & AIR 1967 SC 1269 & AIR 1370 
‘SC 150 & AIR 1966 SC 305, Relied or. 
(Paras 24, 25. 26, 27, 31) 
(B) Payment of Bonus Act (1985), 
S. 36 — Power of exemption to be ex2r- 
cised by appropriate Government — No 
period of limitation prescribed by Act for 
exercise of power -~ Petition for exemp- 
tion made within reasonable time — It 
should not be rejected on ground of limi- 
tation. (Para 29) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 150 (V 57) = 
1969-2 SCC 262, A. K. Kraipak v. 
Union of India 
(1967) AIR 1967 SC 691 (V 54) = 
1967-1 SCR 15, M/s. Jalan Trad- 
ing Co. Pvt. Ltd. v. Mill Mazdoor 
Sabha 7, 9, 11, 20, 24 
{1967) AIR 1967 SC 1269 {V 54) = 
- 1967-2 SCR 625, State of: Orissa 
v. Dr. (Miss) Binapani Dei 
{1967) 1967-2 QB 864,. Reg. v. Crimi- 
nal Injuries Compensation Board, 
_ Ex Parte Lain 
{1966) AIR 1966 SC 305 (V 53) -= 
1966-3 SCR 25, All India Reserve 
Bank Employees’ -Association v, 
Reserve Bank of India 
(1952) 1952-2-QB 413=1952-1 All ER 
480. Reg. v. Manchester Legal Aid 
Committee; Ex parte R. A. Brand 
and Co., Ltd. ` 13 
(1939) 1939-2 KB 651 = 198 LJKB 
657, Rex v. Boycott, Ex parte 
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13 
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Keasley 13 
(1928) 1928-1 KB 291 = 96 LJKB 

- 347. Rex v. Postmaster General, 

Ex parte Carmichael 13 


P. Chaudhuri, for Petitioners; B. Z. 
Barua, Advocate-General and A. R. Bar- 
thakur as Govt. Advocate, for Opposite 
Parties. 

M. C. PATHAK, J. :— Thee cases 
were heard by a Division Bench consist- 
ing of the Hon’ble the Chief Justice and 
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concerned. Thus 
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Hon’ble Goswami, J. and on the differ- 
ence of opinion, the cases have been re- 
ferred to me. 

i The above nine applications 
were filed. by the petitioners challenging 
the State Government's order: rejecting 
their prayer for exemption from payment 
of bonus under the provisions of the Pay- 
ment of Bonus Act, 1965, -hereinafter re- 
ferred to as the Bonus Act. The facts. 
leading to these petitions are similar and 
the points that arise for decision also are 
same and therefore these are heard as 
analogous and the same judgment will 
ae all the above cases. 


3. The facts of Civil Rule No. 
198/67. which are similar to the other 
cases, are briefly as follows: The peti- 
tioner is the proprietor of the Tea Estates 
known as Lahorijan and Nirmal Kumar 
Tea Estates situated in the United North 
Cachar and Mikir Hills District. The said 
Tea Estates are uneconomic which is evi- 
denced by the findings of the Minimum 
Wages Committee, appointed under Sec- 
tion 5 (1) (a) of the Minimum Wages Act, 
1948 under the Government of Assam 
Notification: No. GLR-126/58/20 dated 18th 
October, 1958. An extract from the said 
report has been quoted in the petition. 
In 1965 the Payment of Bonus Ordinance 
1965, was promulgated by the President 
of India which was replaced by the Pay- 
ment of Bonus Act 1965 which came into 
force with effect from 25-9-65. In the 


. said. Act provisions have been made for 


compulsory payment of bonus to both 
workers and employees ‘at the rates speci- 
fied by the said Act. Under Section 36 
of the said Act, the State Government is 
empowered to exempt any establishment 


‘or class of establishments from all or any 


of the provisions of the said Act having 
regard to financial position and other 
relevant circumstances of the establish- 
ment concerned. Relying on the find- 
ings of the Minimum Wages Committee, 
the petitioner applied to the respondents 
on 13-9-1965 for exemption under Sec- 


‘tion 36 of the Payment of Bonus Ordi- 


nance 1965. On 11-1-1967 the petitioner 
made a further representation to the res- 
pondents for exemption under Section 36 
of the Payment of Bonus Act. By letter 
No. GLR-418/66/3 dated the Ist May. 1967 
the respondents rejected the petitioner’s 
prayer for exemption under Section 36 
of the said Act. The petitioner has chal- 
lenged this order of the State Govern- 
ment. 


The impugned order is quoted below s 
“GOVERNMENT OF ASSAM- 
LABOUR DEPARTMENT :: 

LABOUR BRANCH. 
No. GLR-418/66/3, 
Dated Shillong, the Ist May, 1967. 
From: Shri A. Ahmed, LA.S., 
Deputy Secretary to the Govt. of 
Assam. 
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- To: The Proprietor, Lahorijan and Nir- 
mal Kumar Tea Estate, P. O. 
Manipur Road. Assam. 

Sub.: Payment of Bonus ior the year 

.1964 — Application: for exemption. 

Ref.: Application No. 1085/L-63 dated 

13-9-65 and subsequent letter No. 
1366/L-63 dated 7-10-66, 

Sir, 

With P EE to your application 
mentioned above for exemption from pay- 
ment of bonus for the year 1964 I am 
directed to say that Government after 
due consideration have rejected your pra- 
yer. However, time is allowed upto 30-9- 
67 and payment may be made in two 
equal instalments, if you so desire. I am 


therefore to request you to pay the wor- ` 


kers due accordingly with intimation to 


Government, | 
Yours faithfully, 
Sd/- A. Ahmed ` 
Dy. Secretary to the Govt. of Assarn, 
Labour Department.” 


The substance of the impugned orders in 
the other petitions, is same except that 
the concession .for payment in instal- 
ments is not in the other orders and in 
Civil Rule No. 90/68 the petition for ex- 
emption was rejected as time barred. 


4. Mr. R. Chaudhuri, the learned 
counsel appearing for the petitioner in 
Civil Rule No. 198/67 submitted that — 
(1) an order passed u/s. 36 of the 
Payment of Bonus Act 1965, is a quasi- 
judicial order and not purely administra- 
tive and as such the impugned order of 
the State Government is liable to be 
quashed inasmuch as the petitioner was 
not given a hearing nor was the order a 
speaking ores and (2) even assuming 
that the order was'an administrative 
order the Government failed to perform 
its duty assigned under the Act and there- 
fore a mandamus would lie to perform 
their duty. . 


5. Mr. B. C. Barua,- the Tearned 
Advocate-General, appearing for the res- 
pondents, submitted on the other hand 
that— (1) the order passed u/s. 36 
of the Payment of Bonus Act was purely 
an administrative order and not a quasi- 
judicial order and (2) the Government 
rejected the petitioner’s prayer for ex- 
emption after having duly considered the 
materials placed before it and therefore 
no writ of certiorari or mandamus _ as 
prayed for would lie. 


6. From a perusal of the impugn- 
ed order, which has been quoted above, 
it is found that the order is not a speak- 
ing order. It has been simply stated 
therein that Government rejected the 
petition after due consideration. In view 
of the submissions made by the learned 
counsel of both the parties, the main 
point that arises for consideration is whe- 
ther an order passed under Section 36 of 
the Payment of Bonus Act, 19o is an 
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administrative - order or a quasi-judicial 
order. 

7. In the case of ‘M/s. Jalan Trad- 
ing Co.. Private, Ltd. v. Mill Mazdoor 
Sabha’, AIR 1967 SC 691 the vires of the 
Bonus Act was considered by the Supreme 
Court which held that Sections 33, 34(2) 
and 37 were ultra vires but it held that 
the remaining provisions of the Act were 
valid and intra vires. 


g. Section 10 and Section 36 of 
the Bonus Act which will require parti- 
cular consideration for deciding the above 
case are quoted below;— 

“Section 10. Payment of minimum 
bonus. — 

' Subject to the provisions of Sections 
8 and 13 every employer shall be bound to 
pay to every employee in an accounting 
year a minimum bonus which shall be 
four per cent of the salary or waze earn- 
ed by the employee during the account- 
ing year or forty rupees, whichever is 
higher, whether there are profits in the 
accounting year or not: , 

- Provided that where such employee 
has not completed fifteen years cf age af 
the ‘beginning of the accounting year, the 
provisions of this section shall have effect 
in relation to such employee as if for the 
words “forty rupees”, the words “twenty~ 
five rupees” were substituted.” 

“Section 36. Power of exemption— 
I£ the appropriate Government. having 
regard to the financial position and other 
relevant circumstances of any establish- 
ment or class of establishments, is of 
opinion that it will not be in public inte- 
rest to apply all or any of the provisions 
of the Act thereto, it may, by notification 


‘in the Official Gazette, exempt for such 


period as may be specified therein and 
subject to such conditions as it may thi 

fit to impose, such establishments or class 
of establishments from all or any of the 
provisions of this Act.” - 


9. In the case of ‘M/s. Jalan Trad- 
ing Co., AIR 1967 SC 691 (supra), Shah, 
J. (for ‘self and Wanchoo and Sikri, J J.) 
in the majority judgment, observed as 
follows regarding Section 36. of the Pay- 
ment of Bonus Act:— 

“By S. 36 the appropriate Govern= 
ment is invested with power to exempt an 
establishment or a class of establisnments 
from the operation of the Act, provided 
the Government is of the opinion that 
having regard to the financial position 
and other relevant circumstances of the 
establishment, it ‘would not be in the 
public interest to apply all or any of the 
provisions ‘of the Act. Condition for 
exercise of that power is that the Gova 
ernment holds- the opinion that it is noft 
in the public interest to apply all or 
any of the provisions of the Act to an 
establishment or class of establishments, 
and that opinion is founded on a consi- 
deration of the financial position and 
other relevant circumstances. Parliament 
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has clearly laid down principles and has 
given adequate guidance to the appropri- 
ate Government in implementing the pro- 
visions of S. 36. The power so conferred 
does not amount to delegation of legisla- 
tive authority. Section 35 amounts to 
conditional legislation and is not veid. 
Whether in a given case, power has b2en 
properly exercised by the appropriate 
Government would have. to’ be considered 
when that occasion arises.” 

In the same case in the minority judgment 
Hidayatullah, J. (as he then was) (for self 
and Ramaswami, J.) observed as follows: 

“Similarly S. 36, which gives further 
power to the Central Government to 
exempt in the public interest an establish- 
ment or class of establishments for scme 
period subject to such ecndition as the 
Central Government might deem nec2s- 
sary to impose, does not per se augur čis- 
crimination. There may be special czses 
which may require immediate relief znd 
but for such provision there would be no 
means of affording the relief. The exist- 
ence of such a provision is not bad e- 
cause it merely gives a power. But he 
exercise of the power must, of coucse, 
bear the scrutiny of Art. 14. As no abase 
of power is suggested. we cannot say frat 
the section is by reason of a possibiity 
of abuse discriminatory. The section 
cannot lightly be described as a piece of 
delegated legislation.” 

18. From the above observations 
of the Supreme Court it is quite clear 
that Section 36 of the Payment of Bonus 
Act is a valid legislation and it amounts 
to conditional legislation and not a piece 
of delegated legislation and the apro- 
priate Government, on whom the power 
is invested, must act according to ‘he 
principles and guidance laid down in the 
section itself and the exercise of the 
power must bear the scrutiny of Art. 14 
of the Constitution. 

11. Regarding Section 10 of the 
Bonus Act, the Supreme Court observed 
in the case of Jalan Trading Co., AIR 
1967 SC 691 (supra) that the plea that 
Section 10 infringes the fundamental free- 
dom under Article 31(1) of the Consti:u- 
tion had no force. The question whetnrer 
Section 10 by imposing unreasonable re- 
strictions infringes the fundamental frze- 
dom under Article 19(1) {g)-of the Cm- 
stitution was however, left undecided by 
the Supreme Court in view of declaration 
of emergency by the President unĖer 
Art. 352 which has, by virtue of Artix 
cle 358, the effect of suspending prot=c- 
tion of Article 19 against any legislative 
measure or executive order which was 
otherwise competent. 
longer exists. 

12. Mr. Choudhury, the learned 
counsel for the petitioner, submitted tnat 
if the legislature had not provided for 
Section 36, Section 10 would be ultra 
vires Article 19(1) (g) of the Constitution. 


A. K. Ghatak v. State (M. C. Pathak J.) [Prs. 9-13] 
. His submission was that if the legislature 


The emergency no’ 
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had not provided for the provisions of 
Section 36, the compulsory nature of pay- 
ment of bonus at rate fixed under the 
Act would amount to, in certain cases, as 
in the present case, unreasonable restric- 
tions infringing the fundamental freedom 
guaranteed under Article 19(1) (g) of the 
Constitution. The provisions of Section 
36 have saved Section 10 from the vice of 
unreasonable restrictions infringing fun- 
damental right under Article 190) (g) 
of the Constitution. This power under 
Section 36 was vested on the Government 
and hence from the very nature of the 
power and the authority on whom it is 
vested, the power under -Section 36 must 
be treated as quasi-judicial and not purely 
administrative. 


13. On the controversial question 
whether a particular power is an adminis- 
trative or quasi-judicial, the Supreme 
Court has observed in the case of ‘A. K. 
Kraipak v. Union of India, (1969) 2 SCC 
262 = (AIR 1970 SC 150) as follows:— 

“The dividing line between the admin- 

istrative power and quasi-judicial power 
is quite thin and is being gradually obli- 
terated. For determining whether a 
power is an administrative power or a 
quasi-judicial power one has to look to 
the nature of the power conferred, the 
person or persons on whom it is confer- 
red, the framework of the law conferring 
that power, the consequences ensuing 
from the exercise of that power and the 
manner in which that power is expected 
to be exercised. Under our Constitution 
the rule of law pervades over the entire 
field of administration. Every organ of 
the State under our Constitution is regu- 
lated and controlled by the Rule of law. 
In a welfare State like ours it is inevitable 
that the jurisdiction of the administrative 
bodies is increasing at a rapid rate. The 
concept of rule of law would lose its 
vitality if the instrumentalities of the 
State are not charged with the duty of 
discharging their functions in a fair and 
just manner. The requirement of acting 
judicially in essence is nothing but a re- 
quirement to act justly and fairly and 
not arbitrarily or capriciously. The pro- 
cedures which are considered inherent in 
the exercise of a judicial power are mere- 
ly those which facilitate if not ensure a 
just and fair decision. In recent years 
the concept of quasi-judicial power has 
been undergoing a radical change. What 
was considered as an administrative 
power some years back is now being con- 
sidered as a quasi-judicial power.” 
The Supreme Court then quoted as in- 
structive the following observations of 
Lord Parker, C. J., in Regina v. Criminal 
Injuries Compensation Board, Ex Parte 
Lain (1967-2 QB 864):— 

“With regard to Mr. Bridge’s second 
point I cannot think that Atkin, L. J., in- 
tended to confine his principle to cases 
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in which the determination affected rights 
in the sense of enforceable rights. In- 
deed, in the Electricity Commissioners 
case, the rights determined were at ‘any 
rate not immediately enforceable right 
since the scheme laid down by the Com- 


missioners had to be- approved by the 


Minister of Transport and ‘by resolutions 
_of Parliament. The Commissioners never- 
theless were held amenable to the juris- 


diction of this Court. Moreover, as” can. 


be seen from Rex v. Postmaster-General 
Ex Parte Carmichel, (1928) 1 KB 291 and 
Rex v.. Boycott Ex Parte Kessley, (1939) 
2 KB 651 the remedy is available even 
though the- decision is merely a step 
as a result of which legally enforceable 
Tights may be affected. -  - 


- The position as I see it is that the 


exact limits of the ancient remedy by way 
of certiorari have never been and .ought 
not to be specifically defined. They have 
varied from time to time being extended 
to meet changing conditions. At one 
time the writ only went to an inferior 
court. later its ambit was extended to 
statutory tribunals determining a lis inter 
partes. Eater again it extended to cases 
where there was no lis in the strict sense 
of the word but where immediate or sub- 
sequent rights of a citizen were affected. 
The only constant limits throughout were 
that it was performing a public duty. 
Private or domestic tribunals have always 
- been outside the scope of certiorari since 
their authority is derived solely from 
contract, that is, from the agreement of 
the parties concerned. 
i Finally, it is to be observed that the 
remedy has now been extended, see Reg. 
v. Manchester Legal Aid Committee, Ex 
parte R. A. Brand & Co. Ltd., (1952) 2 KB 
413 to cases in which the- decision of an 
administrative officer is- only arrived at 
after an’ inquiry or process of a judicial 
or quasi-judicial character. In such a 
case- this court’ has ca to super~ 
vise that process. 


We. have as it seems to me raded 
the position when the ambit of certiorari 
can be said to cover every case in which 
a body of persons of a public as opposed 
to a purely private or domestic character 
has to determine matters affecting sub- 
jects provided always that it has a duty 
to act judicially. Looked at in this way 
the board in my judgment comes fairly 
and squarely, within the jurisdiction ie 
‘this court. It is. as Mr. Bridge said, 
servant of the Crown charged by the 
Crown, by executive instruction, with the 
duty of distributing the bounty of the 
Crown.’ It is clearly, therefore, perform- 
ing public duties.” 

The Supreme Court then. observed as 
follows:— l 
i * + . +% 

“This Court in the Purtabpore Co., 

Ltd. v. Cane Commissioner of Bihar and 


- the provisions of the Bonus Act. 


A.I. R. 


others, held that the power to alter the 
area reserved under the Sugarcane (Con- 
trol) Order, 1966, is a quasi-judicial power. 
With - the. increase of the power of the 


administrative bodies it has become neces- - 


sary to provide guidelines’ for the just 
exercise of their power. To prevent the 
abuse of that power and to see that it does 
not become a new despotism, courts are 
gradually evolving the principles to be 
observed while exercising such powers, . 
In matters like ‘these, public’ good is not 
advanced -by a rigid adherence to prece- 
dents. New problems call for new solu- 
tions. It is neither possible nor desirable 


_to fix the limits of a quasi-judicial ‘power 
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14. On a consideration of the above 


‘observations of the Supreme Court, it is 


found that in order to determine whether 
a power is an administrative or quasi- 
judicial power, we have to consider the 
following factors— (1) the nature of the 
power conferred, (2) the person or persons 
on whom it is conferred, (3) the frame- 
work of law conferring that power, (4) 
the consequences issuing from the exer- 
cise of that power, and (5) the manner in 
which the power is expected to be exer- 
cised. . l l 

15. -Secondly the Supreme Court 
has held that the requirement of acting 
judicially is nothing but a requirement to 


. act justly and fairly and not arbitrarily 


or capriciously, and that in such matters 


rigid adherence to precedents may not 


advance public good. 

16. From the Preamble of the 
Bonus Act it appears that it is an Act to 
provide for payment of bonus to persons 
employed in certain establishments and 
for matters connected therewith. 


17. Section 10 of the Bonus Act 
provides that subject to the provisions of 
Sections 8 and 13, every employer shall be 
bound to pay to every employee in an 
accounting ‘year a minimum ‘bonus as 
provided in the Bonus Act whether there 
are profits in the accounting year or not. 


18. Section 8 provides that every 
employee who has. worked in the esta- 
blishment for not less than thirty work- 
ing days in that year, shall be entitled to 
be paid by his employer in an accounting . 
year bonus in accordance’ with the provi- 
sions of the Bonus Act. Section. 13 pro- 
vides for proportionate reduction of bonus 
in certain cases. 


19. From a perusal of the provi- - 
sions of Sections 10, 8 and 13 it is found 
that an employer is legally bound to pay 
bonus to an employee in accordance with 
Though ` 
originally the concept of bonus was pro- 
fit-oriented, the Bonus Act has linked up 
the bonus with wage and the Bonus Act 
has converted the payment of bonus as 
provided under the Bonus Act as legal 
obligation on the part of the -employer. 
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Section 10 has provided that the minimum 
bonus will have to be paid by the sm- 
ployer to the employee whether thk.re 
are profits in the accounting year or not. 
The section does not however menion 
loss as such. Hence the question may 
arise whether bonus is to be paid if an 
establishment has been incurring loss. To 
obviate this difficulty the legislature nas 
enacted Section 16 to provide special safe- 
guard for newly set up establishments in 


respect of payment of bonus under the 
Bonus Act. 
20. On a consideration of the 


scheme of the Bonus Act it appears taat 
an establishment has to pay bonus whe- 
ther it earns profit or not or whether: it 
incurs loss in the accounting year. The 
Supreme Court while holding that Sec- 
tion 10 is not hit by Article 14 of the 


Constitution, observed in the case of LI/s.’ 


Jalan Trading Co.. 


AIR 1967 SC 391 
(supra) as follows: f 


* + 

“Section 10 undoubtedly places in the 
same class of establishments which have 
made inadequate profits not justifying 
payment of bonus,. establishments wtich 
have suffered marginal loss, and erta- 
blishments which have suffered he:vy 
loss. The classification so made is not 
unintelligible, all establishments which 
are unable to pay bonus under the scheme 
of the Act. on the result of the workng 
of the esablishment, are grouped togetker. 
The object of the Act is to make an ecui- 
table distribution of the surplus pracits 
of the establishment with a view to mein- 
tain peace and- harmony between 
three agencies which contribute to -he 
earning of the profits. Distribution of 
profits which is not subject to great flac- 
tuations year after year, would certainly 
conduce to maintenance of. peace cnd 
harmony and would be regarded as equi- 
table, and provision for payment of bonus 
at the statutory minimum rate, even if 
the establishment has not earned profit 
is clearly enacted to ensure the object of 
the Act.” 


Article 43 of the. Constitution provides as 
follows:— 

“The State shall endeavour to secure, 

by suitable legislation or economic orza- 
nisation or in any other way, to all wor- 
kers, agricultural, industrial or otber- 
wise, work, a living wage, conditions of 
work ensuring a decent standard of ife 
and full enjoyment of leisure and social 
and cultural opportunities and, in parti- 
cular, the State shall endeavour to pro- 
mote cottage industries on an individual 
or co-operative basis in rural areas.” 
The Supreme Court in the case of All 
India Reserve Bank Employees’ Associa- 
tion v. Reserve Bank of India, AIR 1:66 
SC 305, observed as follows: 

“The concept of fair wages involves 
a rate sufficiently high to enable the 


‘for workers. 


she 


the appropriate Government under 
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worker to provide “a standard family 
with food, shelter, clothing, medical care 
and education of children appropriate 
to his status in life but not at a rate ex- 
ceeding the wage earning capacity of the 
class of establishments concerned”. A 
fair wage is related to a fair workload 
and the earning capacity. The concept of 
living wage is one or more steps higher 
than fair wage ............ It has now been 
generally accepted that living wage means 
that every male earner should be able to 
provide for his family not only the essen- 
tials but a fair measure for frugal com- 
fort and an ability to provide for old 
age or evil days. Fair wage lies between 
the concept -of minimum wage and the 


- concept of living wage.” 


21. The concept of bonus is link- 
ed up with wages and the Bonus Act is a 
step towards providing for a living wage 
With this end in view the 
legislature has enacted Section 10 which 
has created an obligation on the part of 
the employer to pay bonus to workers as 
provided under the Bonus Act whether 
there is profit or no profit, or even in 
case of loss. We are therefore required 
to consider the question whether in some 
cases of establishments, Section 10 of the 
Bonus Act is tantamount to the negation 
of the fundamental right under Article 
19 (1) (£) of the Constitution of India. 
If in a given case. an establishment is 
running loss for a number of years even 
beyond the period of protection as pro- 
vided by Section .16 for new establish- 
ments and if such an establishment is- 
compelled to pay bonus to the employees 
under the Bonus Act, and the employer 
consequently is compelled to close down 
the establishment: due to loss overburden- 
ed with the obligation of payment of 
bonus under the Bonus Act, would it not 
mean unreasonable restriction infringing 
fundamental right under Article.19(1) (g) 
of the Constitution? In my opinion this 
aspect of the matter was considered by 
the Legislature while enacting the Bonus 
Act and Section 36 of the Act was pro- 
vided to meet the difficulty. Section 36 
appears to be a complete answer to the 
question of vires of Section 10 on the 
ground of infringement of fundamental 
right under Article 19(1) (g) of the Con- 
stitution. We have to keep in clear view 
this aspect of the legislation while inter- 
preting whether the power a e on 
ec- 
tion 36 of the Bonus Act is administrative 
or quasi-judicial. 


22. The Supreme Court has held 
as- quoted above that Section 36 of the 
Bonus Act amounts to conditional legisla- 
tion and the power conferred by it does 
not amount to delegation of legislative 
authority; that there may be special cases 
which may require immediate relief and 
if there were no provisions like Section 36 
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there would be no means of affording 
such relief. 
23. The power has been conferred 


on the Government who necessarily bear 
the responsibility of acting justly and 
fairly under our Constitution, 


24. Section 36 provides that if the 
appropriate Government having due re~ 
gard to the financial position and other 
relevant circumstances of any establish- 
ment or class of establishments, is of the 
opinion that it will not be in public inte- 
rest to apply all or any of the provisions 
of the Act, then it may exempt the esta- 
blishment or'class of establishments by 
an appropriate order under this section 
from all 
Bonus Act. The formation of the opinion 
whether the exemption will be or will 
not be in public interest, no doubt, is an 
administrative action. But Section 36 
provides that the formation of this opinion 
is subject to due consideration of the 
financial position and other relevant cir~ 
cumstances of the establishment or. class 
of establishments. The financial position 
and other relevant circumstances may be 
placed before the appropriate Govern- 
ment by the establishment or class of 
establishments seeking exemption under 
Section 36. The Bonus Act has created 
a legal obligation on the part of the esta~ 


blishment or class of establishments to’ 


pay minimum bonus . as provided under 
the Act. A duty has been cast upon all 
the establishments covered by the Bonus 
Act to pay the minimum bonus in accord- 
ance with the provisions of . the Bonus 
Act. Tf any establishment finds that it is 
not able to pay the minimum bonus due 
to its financial position and other rele- 
vant circumstances, it is open to it to 
make a representation under Section 36 
of the Bonus Act. When any establish- 
ment firlds itself unable to comply with 
the requirements: of the Section 10, it 
may approach the appropriate Govern- 
ment for an appropriate order under Sec- 
tion 36. If the appropriate Government 
în compliance with Section 36 passes any 
order either rejecting the application for 
exemption or allowing it, it will affect 
either the establishment or the employees 
as the case may be. If the appropriate 
Government makes an order of exemp- 
tion as provided under Section 36 it will 
necessarily have civil consequences as 
to the rights of the employees and if it 
rejects the application for exemption it 
may affect the establishment vitally. An 
order made under Section 36 would entail 
civil consequences either to the .establish- 
ment or to the employees. In this con- 
nection the following passage from the 
Supreme Court in the case of State of 
Orissa v. Dr. (Miss Binapani Dei, AIR 
4967 SC 1269, may be usefully quoted:— 
a = 


or any of the provisions of the 


‘A. TR. 


“It is one of the fundamental rules 

for our constitutional set-up that every 
citizen is protected against exercise of 
arbitrary authority by the State or its 
officers. Duty to act judicially would, 
therefore, arise from the very nature of 
the function intended to be performed: 
it need not be shown to be superadded. 
If there is power to decide and determine 
to the prejudice of a person, duty to act 
judicially is implicit in the exercise of 
such power. If the essentials of justice 
be ignored and an order to the prejudice 
of a person is made, the order is a nullity. 
That is a basic concept of the rule of law 
and importance thereof transcends the 
significance of a decision in any particu- 
lar case.” 
In the case of M/s. Jalan Trading Co., 
AIR 1967 SC 691 (supra), the Supreme 
Court has observed that condition for 
exercise of the power under Section 36 is 
that the Government holds the opinion 
that it is not in the public interest to 
apply all or any of the provisions of the 
Act to an establishment or class of esta- 
blishments, and that opinion is founded 
on a consideration of the financial posi- 
tion and other relevant circumstances of 
the establishment or class of establish- 
ments. Parliament has clearly laid down 
the principles and has given adequate 
guidance to. the appropriate Government 
in implementing the provisions of Sec- 
tion 36. Whether in a given case, power 
has been properly exercised by the ap- 
propriate Government or not -may be 
considered when occasion arises. 


25. It is thus clear that the appro~ 
priate Government while exercising the 
power under the provisions of Section 36 
must be guided by the principles and 
guidance provided in the section itself. 
In exercising this power the appropriate 
Government must .act justly and fairly 
and not arbitrarily or capriciously. The 
provisions of Section 36 require that while 
forming its opinion as to the public inte- 
rest, the appropriate Government must 
have due regard to the financial position 
and other relevant circumstances of any 
establishment or class of establishments. 
This would necessarily mean that the 
order under Section 36 should be a speak- 
ing order. 


26. Though the formation of opin- 
ion as to public interest by itself may be 
an administrative action, Section 36 re- 
quires that the Government before form- 
ing such. an opinion must have an objec- 
tive view regarding the financial position 
and other relevant circumstances of the 
establishment or class of establishments 
concerned. The order passed under Sec- 


‘tion 36 must be passed justly and fairly 


and for that purpose the order should 
show that the Government have consider- 
ed the financial position and other rele- 
vant circumstances of the establishment 
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or class of establishments concerned. The 
order, on the face of it, should not appear 
to be arbitrary or capricious. Thus, ap- 
plying the test as laid down by the 
Supreme Court for finding out whether 
a particular power is administrative or 
quasi-judicial, I am clearly of the opirion 
that the power to be exercised wrder 
Section 36 of the Bonus Act is a quasi- 
judicial power and the appropriate Cov- 
ernment has to act justly and fairly and 
not arbitrarily or capriciously. The order 
should be a speaking order showing -hat 
the requirements of Section 36 have t2en 
duly complied with. In the instant vase 
from the impugned order it is not œear 
whether Government had due regarc to 
the financial position and other relevant 
circumstances, which were placed becore 
the Government by the establishments 
concerned. 


27. I, therefore, hold that wile 
exercising the power under Section 3E of 
the Bonus Act, the State Government 
should duly consider the financial gosi- 
tion and other relevant circumstances of 
the establishment concerred that may be 
produced before it, hear the affected 
parties and pass a speaking order. This 
was not done in any of the above ceses. 
The impugned orders of the State Gov- 
ernment in all the above nine cases are, 
therefore. liable to be quashed. 


28. Mr. Choudhury, the . learmed 
Advocate appearing for the petitioner, 
submitted that on the admitted facts in 
Civil Rule No. 198/67 a mandamus shculd 
be issued directing the State Government 
to pass an appropriate order under &£ec- 
tion 36 granting exemption. I am unsble 
to accept this submission. The impugned 
order: does not clearly show that the 
State Government gave due considerazion 
to the financial. position and other r=le- 
vant circumstances as required under Sec- 
tion 36. The Government’s order allow- 
ing payment of bonus in instalments Coes 
not amount to granting of exemp ion 
under Section 36. At best it may be an 
action under Section 19 of the said Act. 


29. In Civil Rule No. 90/68 the 
petition for exemption was rejected as 
time barred. The impugned order in 
Civil Rule No. 90/68 runs as follows:— 


“With reference to your application 
mentioned above, I am directed to say 
that Government regret their inability to 
entertain your application for exemption 
from payment of Bonus for the year 1965 
as the time for receiving applications nas 
long expired.” 


The application was made on 23-10-67. 
Section 19 of the Bonus Act provides fhat 
the payment of bonus under the Boaus 
Act shall be paid in cash within a period 
of eight months from the close of che 
accounting year. But there is no period 
of limitation prescribed by the Act for 


H. Munshi v, State 
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exercise of the power under Section 36 
and this power may be exercised in appro- 
priate case by the State Government if 
bona fide representation is made by the 
establishment concerned within reason- 
able time. I, therefore, 
petition should not have been rejected 
on the ground of limitation, but it should 
have been disposed of as required under 
Section 36. 


30. In Civil Rule 231/67 it appears 
from the petition that a hearing was 
given, but the order does not appear to be 
a speaking order. In the circumstances, 
in this case also the impugned order has 
to be quashed. 

31. In the result the impugned 
orders of the State Government in all the 


_above nine cases are quashed and the 


cases are remanded to the State Govern- 
ment to be disposed of as required under 
Section 36 of the Bonus Act on the lines 
indicated above. All the nine petitions 
are allowed and the rules are made abso- 
lute. There will be no order as to costs, 


ORDER OF DIVISION BENCH 


(DUTTA, C. J. AND GOSWAMI, J.): 


32. In view of the majority deci- 
Sion, the impugned order of the State 
Government is quashed and the case is 
remanded to the State Government to be 
disposed of as required under Section 36 
of the Bonus Act on the lines indicated. 

Petitions allowed. 
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P. K. GOSWAMI, J. 


Halim Munshi and others, Accused- 
Petitioners v. The State of Assam and 
another, Opposite Parties. 


Criminal Revn. No. 91 of 1968, D/- 
13-11-1969. against order of S. J. Darrang, 
at Tezpur, D/- 29-3-1968. 


Criminal P. C. (1898) (as amended in 
Ss. 242, 204 (1-B) — Omission to 
state particulars of offence per se causes 
no vitiating prejudice where copy of the 
complaint served gives the particulars. 


Mere non-compliance with S. 242, 
viz., omission to state particulars of 
offence to the accused per se may not be 
enough to vitiate the entire trial In ab- 
sence of any: prejudice which must be 
claimed and established in the proceed- 
ing. AIR 1953 Assam 161 & AIR 1956 
Assam 127 (1), Foll; AIR 1965 Bom 30 & 
AIR 1950 Cal 61 & AIR 1959 Orissa 121 
& AIR 1967 Mys 248, Dist. (Para 4} 


Cases Referred: Chronological Paras 
(1967) AIR 1967 Mys 248 (V 54) = 

1967 Cri LJ 1671, Siddappa v. 

Patel Shivappa 4 


BN/DN/A525/70/YPB/C 


hold that the ` 


40 A. & N. [Prs. 1-4] 


(1965) ATR 1965 Bom 30 (V 52) =i 
1965 (1) Cri LJ 148, Mulkaraj 
Bodhraj Chabra v. Nagpur Muni- 
cipal Corpn.. 

(1959) ATR 1959 Orissa 121 {V 56) =- 
1959 Cri LJ 886, Bidyadhar Tunga 7 
Samantra v. Daitari Rana 4 

(1956) AIR 1956 Assam 127 (1) 

(V 43) = 1956 Cri LJ 974 (1), 


Abdul Kadir v. Gafur Sheikh 4 


(1953) AIR 1953 Assam 161 (V 40) = 
1953 Cri LJ 1574. Nayan Ram Das 
v. Prasanna Kumar Das 

(1950) AIR 1950 Cal 61 (V 37) = 
51 Cri LJ 394, Express Dairy Ltd, 
v. Corpn. of Calcutta 


A. Bari, for Petitioners; M. M. Sarma. 
as Public Prosecutor, K. P. Sen, for Oppo- 
site Party No. 2. 

ORDER :— This Criminal revision is 
directed against the conviction under Sec- 
tion 447, Indian Penal Code. The three 
accused were sentenced fo a fine of 
Rs. 50/- each, in default, rigorous im- 
prisonment for 15 days. They moved 
the learned Sessions Judge in revision 
unsuccessfully. l 


2. The prosecution case is that on 
11-1-67 these accused persons trespassed 
into the complainant’s land. and ploughed 
over it. One of the accused seemed to 
have put forward a claim of right which 
‘he failed to establish. Both the courts 
below held that there was sufficient evi- 
dence to establish the charge. 


3. . Mr. Bari, the learned counsel 
for the petitioners, submits that the con- 
viction is bad in law inasmuch as there 
was non-compliance of Section 242 of 
the Code of Criminal Procedure It is 
true that the order-sheet of the trial 
court does not show that the allegations 
in the complaint had been explained to 
-the accused on their appearance. They 
-were, however, examined at the close of 
the trial under Section 342 Criminal Pro- 
cedure Code when the question of tres- 
pass was brought to their attention and 
each of them denied their- guilt. The 
accused had not raised any objection on 
this score before the trial court nor be- 
fore the learned Sessions Judge This 
point is fairly conceded by Mr. Bari. 


4. The point, therefore, which 
arises for consideration is whether mere 
non-compliance with Section 242 Crimi- 
nal Procedure Code will vitiate the con- 
viction in law. There is difference of 
opinion between different High Courts 
and several decisions have been placed 
before me by either side at the Bar. 
There are, however, two decisions of this 


Court in AIR 1953 Assam 161, Nayan Ram 


Das v. Prasanna Kumar Das and in AIR 
1956 Assam 127 (1), Abdul Kadir v. Gafur 
Sheikh. the latter being a Division Bench 
decision. In AIR 1953 Assam 161, Ram 
Labhaya, J. held that the mere omission 


H. Munshi v. State (P. K. Goswami J.) 


A.I. R. 


to state the particulars of the offence to 
the accused as required by Section 242 
unaczompanied by any suggestion of any 
probable failure of justice having been 
occasioned thereby, would be curable 
irregularity. In the next case, which is a 
Division Bench decision. the following 
a wenen of their Lordships is appo- 
Site: 


“Even if there had been non-compli- 
ancce with S. 242, Cr. P. C. it could not be 
held that it amounted to.an illegality so 
as tc vitiate the proceeding; utmost, it 
might be said to be a case of irregularity 
which in the absence of any prejudice 
was curable.” 


With respect, I am bound by the above 
decision of the Division Bench. The vari- 
ous decisions placed before me by Mr. 
Bari. namely, AIR 1967 Mys 248, Siddappa 
v. Patel Shivappa; AIR 1965 Bom 30, 
Mulkraj Bodhraj Chabra v. Nagpur Muni- 
cipal Corpn. and those cited by Mr. Sen, 
namely, AIR 1950 Cal 6l, Express Dairy 
Ltd. v. Corpn. of Calcutta, and AIR 1959 
Orissa 121, Bidyadhar Tunga Samantra v. 
Daitari Rana, have not had the occasion 
to deal with the amendment of the Code 
In 1955 introducing Section 204 (1-B) 
therein. The impact of this Section 242 
Criminal Procedure Code was not requir- 
ed to be considered in those cases cited at 
the Bar. I would, therefore, like to deal 
with this point in order to be fortified in 
my conclusion that here non-compliance 
with Section 242 Criminal Procedure 
Code per se may not be enough to viti- 
ate „the entire trial in absence of any 
prejudice which must be claimed and 
estaklished in the proceeding. Sub-sec- 
tion (1-B), noted above, is in the follow- 
Ing cerms: i 

“In a proceeding instituted upon a 
complaint made in writing every sum- 
mons or warrant issued under sub-section 
(1) shall be accompanied by a copy of 
such complaint.” af 
Indeed Mr. Bari has stated that a copy 
of the complaint was furnished to the 
accused persons after they appeared in 
Court although it did not accompany the 
summons. There is also in this case com- 
pliarce with Section 342 of the Code of 
Criminal*Procedure. Mere omission of 
the Magistrate to explain the particulars 
of the offence to the accused on their 
appearance in this case is greatly neutra- 
lised by their being supplied with a copy 
of the complaint on which processes 
under Section 447 Indian Penal-Code had 
been issued earlier. Mr. Bari has not 
been able to point out any circumstance 
by which the accused had been prejudic- 
ed in the trial in the court below. I am, 
therefore, clearly of opinion that what- 
ever merit there might kave been before 
the amendment of .1955 in a submission 
about non-compliance with Section 242 
Criminal Procedure Code, that has been 
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greatly neutralised. by the introducion 


ef sub-section (1-B) in Section 204 Crami- 
nal Procedure Code. 


5. The next question is whether 
any prejudice has been’ caused to the 
accused. I am clearly of opinion tha: In 
this case no prejudice has been caused to 
the accused and they had fully notice of 


the simple charge which had been aleg- 
no prejudice 


ed against them. Indeed. 
has been also claimed before me in this 
Court. 
6. The petition is accordingly re- 
fected, an l 
Revision dismised, 
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(V 58 C 10) 


P. K. GOSWAMI, J. 


Nagarmal More, Plaintiff-Appelant 
v. The Union of India and others, Deen- 
ea en 


Second Appeals Nos. 123 and 12- of 
1966, D/- 19-8-1969 from decision of Addl. 
Dist. J.. Nowgong, D/- 15-3-1966. 


(A) Railways Act (1890), S. 78-E — 
Service of proper notice — Burdem of 
proof — Claim for compensation —~ Lsue 
of notice in time to various author-ties 
under General Manager — Reply by Ge- 
neral Manager indicating receipt of nctice 
by him in due course — Presumptior — 
Proof of actual date of receipt of nctice 
_ by General Manager — Qnus lies on rail- 
a authorities —- Evidence Act (172), 

. 106. 


Where a person has lodged the nctice 
of claim for compensation in time to vari- 
ous authorities, namely the Station Master 
and the Commercial Inspector with a 
copy of the same to the Chief Commercial 
Superintendent and the letter of the 
General Manager denying the claim indi- 
cates that the letter must have been writ- 
ten only after the correspondence reat- 
ing to claim had reached the Genzral 
Manager, it must be assumed that -the 
claims lodged with the various railway 
authorities were duly forwarded to the 
appropriate authorities who are requ=red 
to deal with these matters. The onus to 
prove when the General Manager receiv- 
ed communication relating to demend, 
therefore, does not lie upon the claim int. 
It is within the special knowledge of the 


Railway authorities to prove the seme ` 


and if they fail, the notice is not bad for 
non-compliance with S. 78-B. 
(Paras 2 anc 4) 


(B) Railways Act (1890), S. 140(a} — 
Service of notice on Chief Commercial 
Superintendent —— Proper notice on Rail- 
way Administration. (Pare 2) 


BN/DN/A700/70/DVT/C 


Nagarmal More v. Union of Mdia, (P.K. Goswami J.) [Prs. 1-2] 


A. & N. 41 


K. M.. Lahiri, for Appellant; R.- K. 
Goswami, D. C. Goswami, K. K. Banerjee, 
for Respondents. 


JUDGMENT :— These two .second 
appeals are by the plaintiff. The plain- 
tiff brought a suit claiming Rs. 3000/- as 
compensation against the defendants for 
damage to-some bundles of black plain 
sheets which were booked at Scob Siding 
(Burnpur) to the Deputy Commissioner, 
Nowgong who has endorsed the consign- 
ment note in favour of the plaintiff. The 
consignment containing 217 bundles of 
black plain sheets was booked on 12-9-62 
under Invoice No. 6-R/R 985742 of the 
same date. As the consignment was 
found damaged during the journey, assess- 
ment delivery was obtained. On the 
assessment being made, a loss of Rs. 
2875.91 P. was detected. The plaintiff 
then issued. notice under Section 78-B of 
the Indian Railways Act, 1890, as amend- 
ed by 1961 Act (Act No. XXXIX of 1961), 
hereinafter called the Act, which has 
come into force from ist January, 1962 
and under Section 80 of the Civil Proce- 
dure Code and brought the present suit. 
The learned Subordinate Judge, who tried 
the suit, decreed the plaintiff's claim only 
for Rs, 2250/- with proportionate costs. 
Against this decree, both the plaintiff as 
well as the defendants preferred appeals 
before the District Judge, who dismissed 
the plaintiff’s appeal regarding the quan- 
tum of compensation, but allowed the 
defendants’ appeal and dismissed the 
plaintiff's suit in its entirety. The short 
point on which the learned Judge dismiss- 
ed the plaintiff's claim is that the claim 
was barred under Section 78-B of the Act. 
He however held that the railways have 
not discharged their burden of proof to 
show absence of misconduct or negligence 
on the part of the railway employees with 
regard to the consignment. 


2.. The short point therefore that 
arises for consideration in these appeals 
is whether the learned Subordinate Judge 
is right in holding that the notice or 
notices relied upon by the plaintiff are 
insufficient in law for the purpose of Sec- 
tion 78-B of the Act. In order to appre- 
ciate the legal position of the notice under 
Section 78-B, it may be useful to briefly 
relate the history and the circumstances 
leading to the institution of the suit. It 
is- admitted that the goods which were 
open to view arrived at Haiborgaon rail- 
way station in damaged condition. It is 
clearly established that after discovery of 
damage, the plaintiff informed the local 
railway ‘authorities, who arranged for 
assessment delivery in the presence of . 
appropriate officer. Delivery. was made 
to the plaintiff on 7-2-63 as per Ex. 4, 
which is a certificate of damage showing 
the assessment of damage of the goods 
signed by the District Commercial Super- 
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intendent, N, F. Railway, Lumding. Prior 
to this date, the plaintiff. had already 
written to the Station Master on 23-12-62 
(Ex. 17) and to the Commercial Inspector, 
N. F. Railway on 25-12-62 (Ex. 16) and 
on 2-1-63 (Ex. 15) and again to the Sta- 
tion Master, Haiborgaon station on 2-1-63 
(ix. 14) which is same as Ex. 3 and on 
11-1-63 (Ex. 13). All these letters ad- 
dressed to these Railway Officers show 
that the damage of the goods had been 
notified before delivery and a precise 
claim for compensation to the extent of 
30% damage amounting approximately to 
Rs. 3000/- was lodged vide Ex. 15 dated 
2-1-63 which particularly refers to his 
letter of the same date No. 1101/153/62-63. 
As per Ex. 18, the General Manager 
(Claims) in September, 1963, wrote to the 
plaintiff referring to “your claim No. 
1101/153/62-63 of 2-1-63” disclaimed any 
liability for compensation “since there is 
no evidence of negligence or misconduct 
on the part of the Railway Administration 
or its servants”, : 


It appears Ex. 13 was copied to the 
Deputy Commercial Superintendent, Lum- 
ding and to the Chief Commercial Super- 
intendent, N. F. Railway, Pandu, as ap- 
pearing at the foot of this letter. This 
was a letter addressed to the Station 
Master with copy to the above authorities, 
referring to the plaintiffs earlier letter 
dated 23-12-62 (Ex. 17), asking for assess- 
ment delivery. 
we have not heard anything from you 
up till now. Please note.that the consign- 
ment is deteriorating further and request 
immediate assessment”. All these exhi- 
bits clearly show that a demand for com- 
pensation was-made in writing to the 
railway authorities between 23-12-62 and 
11-1-63 and in pursuance of which assess- 
ment delivery was made to the plaintiff 
on 7-2-63 by granting a certificate of 
damage. It is also clearly established 
that by Ex. 18, the General Manager re- 
ferred to the claim of the plaintiff which 
is no other than a claim for compensation 
for damage of the goods. It is therefore 
clearly established from Ex. 18 that even 
the General Manager acknowledged the 
claim sometime in September, 1963, al- 
though the exact date is not given in this 
letter. The claim for compensation lodg- 
ed with different railway authorities 
namely the Station Master and the Com- 
mercial Inspector must have therefore 
reached the General Manager prior to 
September, 1963 in order to enable him 
to reply in terms of his letter. There 
must have been an enquiry made by the 
Railway Administration before the Gene- 
ral Manager was in a position to write in 
Ext. 18 that “there is no evidence of negli- 
gence or misconduct on the part of the 
railway administration or its servants” 
The learned District Judge also held as 
follows: 


- claims lodgéd with the various 


“But sorry to write that. 


A. LR. 


"In this case, even if the prover per- 
son is said to have received the notice, 
the plaintiff has failed to prove that it 
was within time.” 


The learned Judge however “ailed fo 
take note of Ex. 13, which, although 
addressed to the Station Master, Haibor- 
gaon station, was copied ‘to the Chief 
Commercial Superintendent, which fact is. 
not denied by the defendants"in evidence 
in face of this exhikit. Service on the 
Chief. Commercial Superintenden: is a 
proper service on the Railway Adminis- 
tration under Section 140 (a) of the Act. 
Apart from this, Ex. 18 also clearly shows 
that the General Manager had received 
the written demand fcr compensation 
through official channel in due course of 
business. In absence of any evidence ‘to 
the contrary, it will be assumed that the 
railway 
authorities were duly forwarded to the 
appropriate authorities who are required 
to deal with these matters. 


3. Mr. Goswami, the learned coun 
sel for the respondents strenuously sub- 
mits that the onus is on the plaintiff to 
clearly, establish that the demand in writ- 
ing had reached the General Manager 
within six months frem the date of book- 
ing. He contends that Ex. 18 coes riof 
prove service of the written demand on 
the railway administration within the 
specified period. The -learned District 
Judge accepted this submission, The pre- 
cise point therefore that comes fcr consi- 
deration is when the defendants Lave ad- 
mitted to have received the claim of the 
plaintiff, in the entire circumstances of 
the case, whose burden will it be to dis- 
charge regarding the particular date on 
which the claim reached the General 
Manager. It is clear that the defendants 
having admitted receipt of all tre exhi- 
bits addressed to the various railway. au- 
thorities and in ordinary course of busi- 
ness having forwarded these to the appro- 
priate authorities for dealing with the 
claim, it will be within the special know- 
ledge of the defendants to prove when 
these letters reached the Genera. Mana- 
ger, who. at long last, replied to the 
plaintiff's claim’ in September, 1963. 


4, Section 106 of the Evidence Act 
runs as. follows:— 


“When any fact is especially. within 
the knowledge of any person, the burden 


‘of proving that fact is upon him.” 


This section is an exception to the general 
rule that the burden of proving a fact 
rests on the party who asserts it. -In this 
particular case; the plaintiff has proved 
that he has made a written demand to 
some authorities of the railway dealing 
with the goods. He got answer from: the 
General. Manager of the Railway Adminis- 
tration with reference to his ` particular 
demand in writing. How on earth is ff 
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possible for the plaintiff to prove on w-at 
date the General Manager received che 
communications forwarded to him. by his 
subordinates? This fact is certainly with- 
in the special knowledge of the General 
Manager or other officers of the defen- 
dants. I am not required to consider a 
case in absence of a reply like Ex. 18 in 
considering on whom the onus: lies. Every 
case will have to be judged on the pezu- 
iar facts and circumstances appearing 
therein. From the several exhibits refer- 
red to above, I am clearly of opinion 
that the onus in this case was entiraly 
on the defendants to prove on which date 
the letter containing the written claim of 
the plaintiff reached the General Mana- 
ger. It may be pertinent to observe hare 
that while disclaiming the claim of the 
plaintiff, the General Manager, N. F. 
Railway did not take the objection tnat 
written claim of the plaintiff was not 
lodged before him within six months of 
the booking. It is also noteworthy in this 
context that another railway authority, 
namely the Chief Commercial Superint2n- 
dent of the Eastern Railway as per Ex. 19, 
in answer to the plaintiffs notice under 
Section 80 of the Civi. Procedure Code 
pointedly took exception that “there is no 
trace of any reference in this office from 
your client within six months from the 
date of booking as required under Secfion 
78-B of the amended Railway Act’. It 
therefore stands to reason that if the 
General Manager, N. F. Railway had not 
received the claim of the plaintiff within 
the prescribed period, he would not have 
lost an opportunity to state that important 
fact while disclaiming the liability for 
the plaintiffs claim. I am therefore of 
opinion that the defendants having re- 
ceived the written claim of the plaintiff 
and having failed to discharge their onus 
in the entire circumstances of this case 
to prove the actual date of receipt of the 
claim by the General Manager, the plzin- 
tiff has discharged his burden and it must 
be held that the General Manager receiv- 
ed the plaintiffs claim conveyed in his 
various letters and particularly the letter 
dated 2-1-63 within the specified period 
of six months from the date of booking. 
The plaintiffs suit therefore cannot be 
thrown out on the ground that he has not 
complied with Section 78-B of the Act. 
The learned Judge clearly erred in law 
in holding to the contrary. Apart from 
this, I have already held that Ex. 13 may 
also be construed as a written demand as 
envisaged under Section 73-B which is rot 
denied to have been received by the Chief 
Commercial Superintendent, N. F. Rail- 
way, Pandu. Even this notice which is 
admitted by the defendants will save the 
plaintiff's claim from the mischief of 
Section 78-B of the Act. In any view of 
the matter, the plaintiff's suit is not liable 
to be thrown out on the ground of non- 


3. Tea Co, v. Chairman Town Committee (Dutta C. J.) 


[Pr. i] A. & N. 43 


compliance with Section 78-B of the Act. 
Since there is no dispute about the plain- 


tiffs claim originally decreed by the 


learned Subordinate Judge, his suit shall 
stand decreed as originally awarded by 
that court. 


5. In the result. the judgment and 
decree of the learned District Judge are 
set aside and the decree of the learned 
Subordinate Judge is restored. The ap- 
peals are allowed with costs throughout. 

Appeals allowed. 
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S. K. DUTTA, C. J. AND K. C. SEN, J. 


Jorehaut Tea Co., Ltd., Petitioner v, 
The Chairman, Town Committee, Naha- 
katia and others, Opposite Parties. 


g i Rule No. 256 of 1965, D/- 28-3- 
Municipalities =- Assam Municipal 
Act, 1956 (15. of 1957), S. 334 — Area 
where improved arrangements are not — 
necessary — Town Committee cannot be 
constituted for it — Held, on facts that 
inclusion of. the area was mala fide. 


A tea estate which was a self-con- 
tained area with arrangements of light- 
ing, maintenance of roads, conservancy, 
water supply, hespital amenities and other 
welfare arrangements was included with- 
in the jurisdiction of a Town Committee 
under S. 334 of the Assam Municipal Act 
and various demands running into thou- 
sands of rupees were made on the estate. 
The inclusion was challenged on the 
ground that it was a self-contained area 
which needed no services from a munici- 
pality. 

Held, upholding the contention, that 
S. 334 was not intended to provide for 
constitution of any Town Committee for 
an area, where ‘improved arrangements’. 
were not necessary. The demands made 
on the estate without reference to any 
service of providing facilities and ameni- 
ties, established the mala fides of the in- 
clusion. [The order of inclusion and de- 
mands made was quashed.] 

(Paras 3 and 4) 

S. K. Ghose, S. R. Khound, S. N. 
Chetia and Prasanta Kumar Goswami, for 
Petitioner; A. M. Mazumdar, Jr. Govt. 
Advocate, for Opposite Party No. 3. 

DUTTA, C. J.:— By this writ peti- 
tion the petitioner tea company challen- 
ges the inclusion of its tea garden known 
as Langharjan Tea Estate situated at 
Naharkatia in the District of Lakhimpur, 
within the jurisdiction of the Naharkatia 
town committee. The petitioner’s case is 
that the aforesaid tea estate is a self-con- 
tained area with arrangements for light- 


FM/IM/C694/69/TVN/D 
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ing, maintenance of roads. conservancy, 
water supply, hospital amenities and other 
welfare arrangements. These arrange- 
ments are better administered than by a 
Municipal Board or a Town Committee. 
The State Government published a notifi- 
cation dated the 4th December, 1959 con- 
stituting the small town of Naharkatia 
and describing the boundaries of the said 
town. 

The Chairman of the’ Town Committee 
by a letter dated the 17th May 1960, 
addressed to the Manager of the tea 
estate démanded Rs. 4000/- as yearly 
licence fee for the garden bazar. By ano- 
ther letter dated the 28th July 1960. the 


Chairman of the Town Committee inform-"’ 
ed the Manager that a sum of Rs. 2000/- 


per annum had been levied on the tea 
garden «factory. Thereafter by a letter 
dated 6-10-61 the Sub-Deputy Collector, 


Naharkatia Circle informed the Chairman, 


Assam Branch, Indian Tea Association, 


Waharkatia circle that the gazette notifi- . 
cation did not properly describe the boun- 


daries ofthe Naharkatia: town committee 
- and that 
rectify the same. Then on 2-10-61 
Manager of the tea garden received -a 
notice of demand of Rs. 4000.50 as licence 
fee for the tea garden factory for two 
years. He was told that on his failure 


to pay the same, distress warrant would - 


be issued against him. The Manager pro- 
tested by a letter dated 9-10-61 that.the 
demand was illegal. Then ‘by a letter 
dated 14-11-61 the Chairman of the Town 
Committee asked the Manager not to run 
the garden market within the tea estate. 


Thereafter the petitioner submitted a 
memorial to the Minister, Local Self-Gov- 
ernment, Assam, praying for exclusion of 
the lands of the said tea estate from the 
jurisdiction of the Town Committee. The 


Manager réceived a notice of demand on ~ 


17-1-63 for a-sum of Rs. 6000.75 P. as 
licence fee for the bazar and factory. 
The Manager wrote to the Chairman of 
the Town Committee on 16-1-63 protest- 
ing against the assessment: of properties 
of the tea estate. A copy of this letter 
was forwarded to the Deputy Commission- 
er, Lakhimpur, who by his letter dated 
25-1-63 informed the Manager that steps 
were being taken for the exclusion of the 
properties of the tea estate from the 
jurisdiction of the Town. Committee. In 
the meantime, the Town Committee com- 
pleted the assessment of the garden pro- 
perties and notified the public to inspect 
the assessments made and file objections, 
if anv. The Manager of the garden filed 
objection against the assessment on 
22-9-64. 


On the 5th August, 1964 the Minister, 
Local Self-Government, wrote to the 
Shillong Adviser of the petitioner that 
the proposal for exclusion of the ‘tea 


estate from the town committee was 


A.L R. 


being examined. The Manager received 
a notice of demand on 25-3-65 for Rs. 
1077.50 P. for the year 1954-65 on account 
of holding tax. Thereafter the Manager 


received two other notices dated 22-6-65 - 


and 1-7-65 respectively demanding hold- 


.ing tax for the year 1964-65 amounting 
to Rs. 4862.20 P. and also an amount of 


Rs. 6077.75 P. Action was threatened 
under the Municipal Act if the money was 
not paid. Then the petitioner came to 
this Court for relief. - i s 


D, Section 334 of the Am Muni- 
cipal Act of 1956 (hereinafter called the 
Act) provides for the constitution of a 
town committee. This section. runs as 
follows:— 

"334 (1) The State Government may, 


by notification, signify its intention to. 


declare that with respect to some or all 
of the matters upon which a municipal 
fund may be expended under Section 60, 

improved _arrangements are. required 
within a specified area. which, neverthe- 
less, it is not expedient to- constitute as a 


. municipality. 
steps were -being taken- to i 


the a 


(2) A copy of. the- notification under 
sub-section (1) shall be published in such 
places as the State Government may. by 
general or special order direct. 

(3) Should any inhabitant of the spe- 
cified area aforesaid desire to object to 
the notification issued under sub-section 
(1), he may within six weeks from’ the 
date of its publication, submit his objec- 
tion in writing to the State Government, 
through. the Deputy Commissioner, and 
the State Government shall ‘take: his ob- 
jection into consideration. 

(4) When six weeks from the date of 
publication have expired, and the - State 
Government has considered and passed 
orders on such objections as may have 
been submitted to it. the State Govern- 
ment may, by notification, declare the 
specified area aforesaid or any portion 


` thereof to be a notified area to be termed 


as Small Town.” 


3. ° It is ‘obvious that a town com- 
mittee can be constituted for “a specified 
area where improvec arrangements are 
required”, The statement. by the peti- 
tioner in paragraph two of the petition 
saying - that the tea estate is a self-con- 
tained area with arrangements of lighting, 
maintenance of roads. conservancy, water 
supply, hospital amenities and other wel- 
fare arrangements is not denied by the 
Chairman of the Town Committee in his 
affidavit. The Chairman: has not cared 
to say in what way the town committee 
can provide amenities . and ` facilities 
superior in standard to those provided by 
the garden authorities. It is not the in- 
tention of the legislature, as is obvious 
from Section 334 of the Act, to provide 
for constitution of any town committee 
for an area, wheré “improved arrange- 
ments” are not necessary. 
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4. It will be obvious from ‘the 
various demands made by the town csm- 
mittee on the tea estate that the ulte-ior 


motive of the town committee is to get’ 


money from -the tea estate without re- 
ference to any service of providing fazili- 
ties and amenities. In this’ view of the 
matter. the inclusion of the tea garden 
within the town committee area must be 
held to be mala fide and contrary to Eec- 
tion 334 of the Act. The impugned noti- 
fication No. LML/38/50/285 dated 4-12-59 
(Annexure A to the petition) is struck 
down so far as the areas of the petitiorers 


are concerned. The petition is allowed. 


There will be no order as to costs. 


a K C. SEN, J.t—— 5. I agree. % 
. Petition allowed. 
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-—- The petitioner in this Civil Rule was 


appointed Extra Assistant Commissioner 
by the Government of Assam. in which 
capacity he -apparently worked till 1956, 
during which period he was promoted as 
Sadar S.D.O. and ultimately in 1958 as 
the A.D.M., Nowgong and soon after pro- 


` moted to the LAS. cadre and appointed 
-as Deputy Commissioner and District 


Magistrate of Nowgong in 1959,-in which 
post he continued till August 1960, when 
he was appointed Director of State Small 
Savings Scheme and transferred to Shil- 
long. During the period he was holding 
this post, he received a Notification No. 
PLA.441/60/Pt/33 A dated 14th Septem- 
ber, 1960, signed by the then Chief Secre- 
tary, Government of Assam (Respondent 
No. 3 herein) .placing him under suspen- 
sion. (Annexure ‘A’). Later, by a 
Memo No. PLA.441/60/Pt/36 dated 13th 
September, 1960, the 3rd respondent di- 
rected the petitioner to show.cause by 
the 5th October .1960 why the petitioner 
should not. be removed from service or 
otherwise punished under Rule 5({1) read 
with Rule 10 of the All India Services 
(Discipline and Appeal) Rules, 1955 read 
with Article 311 of the Constitution. -A 
statement of allegations against the peti- 
tioner was appended to the above. com- 
munication. (Annexures B-1 and B-2). 


2.. During the period the petitioner 
was. holding the post of the Deputy Com- - 
missioner, Nowgong, a general disturb- 
ance hereinafter referred to as the ‘Lan- 
guage. Disturbance’, took place all over 


Assam. Shri A. N. Kidwai, the- then 
Additional Chief Secretary to the Gov- 
ernment of Assam. made enquiries into 


the causes of disturbances at Nowgong 
and the responsibility of the District offi- 
cials in that regard. According to the 
petitioner, the show cause notice against 
the petitioner and the statement of alle- 
gations served on him were based on the 
report. submitted by the said Shri Kidwai 


3. - The petitioner by his letter 
dated 17th September, 1960, addressed to 
the Chief Secretary to the Government of 
Assam, requested the latter to furnish the 
petitioner with a copy of the report of 
Shri A. N. Kidwai, but that copy of the 
report was, however, not furnished to the 
petitioner, in spite of the fact that in the 
show causé notice served on the petition- 
er, the Government had expressly made 
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a reference to the enquiry made and the 
report submitted by Shri A. N. Kidwai 
and that the report had shown that the 
petitioner. who was then the Deputy Com- 
missioner, Nowgong, was negligent in the 
performance of his duties, as borne out 
by the report of Shri A. N. Kidwai. The 
petitioner claims that the refusal to fur- 


nish him with the copy of the report of - 


Shri A. N. Kidwai, on which the whole 
proceedings against him were based, 
amounted to a negation of the reasonable 
opportunity that he was entitled to have 
to defend himself. Consequentially the 
petitioner had to submit his explanation 
on llth January 1960, without having the 
benefit and advantage of perusing . the 
report made by Shri A. N. Kidwai against 
him in the matter. (Annexure ‘D’). 


4. An officer of the State Govern- 
ment, Sri K. Balachandran, I.C.S. (Res- 
pondent No. 4 herein) was then appointed 
to enquire into the charges against the 
petitioner.. As the petitioner was not in 
good health, he applied for permission to 
engage a counsel to represent him at the 
enquiry, which prayer, however, was 
refused by the Enquiry Officer (Respon- 
dent No. 4) (Annexures E~1 and E-2). The 
petitioner claims that the refusal by the 
Enquiry Officer to give him permission 
to be represented by a Lawyer in the 
departmental proceedings resulted in the 
denial of a reasonable opportunity of be- 
ing heard in his defence. 


The petitioner further sibmaits that 
he was not allowed full opportunity to 
cross-examine important witnesses and 
was sometimes stopped from cross-exa- 
mining the prosecution witnesses on vital 
points. The petitioner pointed out in his 
petition a number of reasons from which, 
according to the petitioner, it could be 
concluded that the Enquiry Officer was 
very much biased and prejudiced against 

Consequently, the petitioner appli- 
ed to the Government for a change in 
the Enquiry Officer, but his request was 
turned down. 


After the enquiry was concluded, the 
Deputy Secretary to the Government of 
India asked the petitioner in his commu- 
nication No. F.7/2/62-Viz. dated 22nd Feb- 
ruary 1963 to show cause why he should 
not be removed from service and directed 
the petitioner to submit his explanation 
in writing. A copy of the report of the 
Enquiry Officer was enclosed with the 
communication. (Annexures I (1) & I (2)). 


5. The petitioner was due to retire 
from service on 31-1-1962 on his complet- 
ing the age of 55, but the Government of 
Assam by Memo No. AAT. 24/60/43 dated 
31-1-1962 retained the petitioner in ser- 
vice for a period of 3 months or till the 
termination of the departmental proceed- 
ings whichever is earlier, and this period 
of 3 months expired on 1-5-62. Some 52 
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days thereafter, on 21-6-62, the Govern- 
ment of Assam issued a Memo No. AAI- 
24/60/52 retaining the petitioner in ser- 
vice for a further period of 3 months 
retrospectively from -1-5-62, and this 
period of 3 months again expired on 1-8- 
1962, Some 31 days thereafter, on 1-9- 
62, the Government issued yet another 
notification under Mamo No. AA1I/24/60/ 
160 directing the retention of the peti- 
tioner in service for a further period of 
six months. retrospectively from 1-8-62, 
which period of six months again expir- 
ed on 1-2-63. On 23-2-63 the ‘Govern- 
ment issued another notification under 
Memo No. AAI.24/60/Pr/28 directing the 
retention of the petitioner in service for 
a further period of six months, retrospec- 
tively from 1-2-63 and this period of six 
months again expired on 1-8-63, end the 
Government again issued a further noti- 
fication under Memo No. AATI.24/60/196 
on 28-8-63, that is, 28 days after 1-8-63, 
ordering the retention of the petitioner 
in service for a further period from 1-8- 
63 till the conclusion of the enqriry and 
the passing of final orders in the pro- 
ceedings. 


The petitioner submitted that the 
clear effect of the order dated 31-1-1962 
was that the service of the petitioner 
came to an end on 1-5-62 and the State 
Government had no furisdiction to ex- 
tend the service of the petitioner some 52 
days after the expiry of the period on 
1-5-62. The petitioner submitted that 
the State Government had no jur:sdiction 
to create a fresh contract of service by 
unilateral action on 1-5-62, and that all 
notifications issued by the State Govern- 
ment retaining the petitioner in. service 
without his consent after 1-5-62, were ' 
null and void and, therefore. the peti- 
tioner must be deemed to have retired 
from service at least by 1-5-62, and was, 
therefore not amenable to any depart- 
mental proceedings being taken against 
him thereafter. 


6. Further, the petitioner submit- 
ted that a copy of tke notification of the 
Government of India, Ministry of Home 
Affairs, New Delhi, Ne. 7/2/62-Viz. dated 
‘11-10-63 was sent to him which read that 
the President in consultation with the 
Union Public Service Commission, remov~ 
ed Shri J. Ahmed. an officer borne on the 
Assam Cadre of Indian Administrative 
Service, from service with immediate 
effect. (Annexure ‘EK’). The petitioner 
submitted a memoria! to the President of 
India under R. 20 of the Indian Admin- 
istrative Services (Discipline and Appeal) 
Rules 1955 against this order of removal 
from service, but this memorial was re- 
jected, 


The petitioner claimed that fhe pro- 
cedure and the provisions of law as laid 
down in Rule 5 of the Indian 4 


-i and 
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trative Services (Discipline and Appeal) 
Rules have not been complied with by 
the Enquiry Officer and that the Opo- 
site Party No. 1; that is, the Union of 
India, Ministry of Home Affairs, New 
Delhi, instead of coming to the tentative 
conclusion as regards the guilt of the peti- 
tioner in relation to the charges, came to 
the conclusion that the charges were 
proved even before the petitioner was 
called upon to submit his explanation. 
The petitioner claims that he was tirus 
deprived of his constitutional rights under 
Article 311 of the Constitution. 


The petitioner further claims that as 
the petitioner’s services came to an end 


on 1-5-62, as indicated above, any furtner- 


notification, either treating him as or re- 
taining in service, was without juzis- 
diction and a nullity In law, and that. in 
any case, the orders referred to above 
purporting to retain the petitioner in ser- 
vice beyond six months having been pass- 
ed without the sanction of the Central 
Government are void and inoperative. 
The petitioner further claimed that the 
order purporting to remove him from 
service at a time when he had ceased to 
be in service, is a nullity and not legal 
and that the departmental proceedings as 
well as the orders passéd subsequencly, 
purporting to remove the petitioner from 
service had no legal effect. Accordingly, 
the petitioner prayed for a declaration 
that he had retired fromi service on 1-5-62 
and that the subsequent notifications of 
the Government relating so his service or 
his removal from service were all rull 
and void, and prayed for appropriate 
writs in this regard, 


7. Tt is contended by the learned 
counsel for the petitioner that the peti- 
tioner had retired from s@rvice on 1-2-62 
on superannuation, and that, thereafter, 
he was no longer in Government service. 
He further contended that the Government 
had no jurisdiction to order unilateral 2x- 
tensions of the petitioner’s service with- 
out his consent, and that, assuming that 
the Government had the power and juris- 
diction, the first extension having ccme 
to an end on 30-4-62, there being no fur- 
ther extension on the expiry of the per-od, 
the petitioner ceased to be in Government 
service at least from 1-53-62. In other 
words, as the first extension, assuming it 
to be valid had expired cn 1-5-62 and no 
order of extension having been made on 
or before 1-5-62, the petitioner ceased to 
be a Government servant, and that the 
Government had no further jurisdiction to 
deal with him, as if he were continving 
in service, the point taken being that the 
further extensions relied on by the Gov- 
teas cannot have any retrospec-ive 
effect. 


It is further contended by the leern- 
ed counsel for the petitioner that the 
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petitioner being an LAS. Officer, any 
extension of service by the State Govern- 
ment in this connection could not be for 
a period longer than six months. In sup- 
port of this proposition, he placed reli-° 
ance on Rule 16(1) of the All-India Ser- 
vices (Death-cum-Retirement Benefits) 
Rules, 1958, hereinafter referred to as the 
‘Rules’. This Rule provides for the Cen- 
tral Government extending the service of 
the petitioner for a further period of 
six months and, in the instant case, the 
Central Government had extended the 
service of the petitioner for six months 
with effect from 1-8-62, whereas the peti- 
tioner was removed from service by the 
order of the Respondent No. 1 on 11-10- 
63. Therefore, it is contended that be- 
tween the period 1-2-63 and 11-10-63 the 
petitioner’s service was not extended by 
the Central Government but was extend- 
ed by the State Government, who had no 
power to do so, their power to extend the 
same having been exhausted by 1-5-62, 
It is further claimed that Rule 16(2) of 
the Rules is not applicable to the peti- 
tioner. It is further contended that as 
the petitioner had retired on 1-2-62, and, 
at any rate, deemed to have retired on 
1-2-63, no action could be taken against 
him thereafter by way of departmental 
proceedings. 


8. It is further claimed that the 
extensions of service of any employee of 
the Government could only be given on 
public grounds and not to clutch at juris- 
diction to punish the officer. 


9, Before examining the conten- 
tions raised by the petitioner, it would be 
useful to refer to the relevant provisions 
of the All-India Services Act, 1951, here- 
inafter referred to as ‘the Act, as well 
as the rules framed by virtue of the po- 
wers conferred on the Central Govern- 
ment by that Act. Section 3 of the Act 
provides for the regulation of recruit- 
ment and conditions of service and it is 
as follows: 


*3. (1) The Central Government may, 
after consultation with the Governments 
of the States concerned, including the 
State of Jammu and Kashmir, make rules 
for the regulation of recruitment, and the 
conditions of service of persons appoint- 
ed, to an All-India Service. 


(2) All rules made under this section 

shall be laid for not less than fourteen 
days before Parliament as soon as possible 
after they are made, and shall be subject 
to such modifications, whether by way 
of repeal or amendment, as Parliament 
may make on a motion made during the 
session in which they are so laid”. 
Tt is in exercise of this power that the 
All-India Services (Conduct) Rules, 1954 
and the All-India Services (Death-cum- 
Retirement Benefits) Rules, 1958, have 
been framed, 
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Rule 3 of the All-India Services (Con- 
duct) Rules, 1954, is as follows: . 


“3. GENERAL.—Every member of 


‘the service shall at all times maintain 
_absolute integrity and devotion to duty.” 
Rule 16 of the Rules is in the following 
terms: 


“16. SUPERANNUATION GRATU- 
‘ITY OR PENSION:— 


(1) A member of the Service shall bë l 


required compulsorily to retire from the 
service with effect from the date on 
which he attains the age of 55 years: 

Provided that be may be retained in 
service after: the date of compulsory 
retirement on public grounds which shall 
be recorded in writing— 

(a) for an aggregate period not ex- 
ceeding six months by the State Govern- 
ment: and 

(b) for any period Devona six monha 
- with the sanction of the Central Govern- 
ment: 


Provided further that a member of 


the service shall not be retained in ser-~ 


vice. beyond the age of 60 years except 
in very special circumstances. 


(2) A member of the Service under 
suspension on a charge. of misconduct 
- shall not be required or permitted te 
retire from the service, but shall be re- 
tained in service until the enquiry into 


the charges against him is concluded and - 


a final order is passed. 

x x x l 

x x x Gi 
10. Considering the above ‘Rules, 
we are clearly of opinion that unless the 
case fell within the scope of Rule 16(2), 
quoted above, the maximum extension of 
service that the State Govérnment could 
give, is only six months,-and thereafter, 
any further extension could only be given 


by the Central Government. It may be - 


seen from the above, therefore, that the 
petitioner’s service could not be extend- 
ed beyond six months by the State Gov- 
ernment acting on its own, but it is-open 
to the Central Government to extend the 


service of the LA.S. Officer for any period” 


they may choose, normally not. beyond 
60 years of: age.. 


11. Undoubtedly, if the case fell 
n- under Rule 16(2), there is-no question ‘of 


any extension of service, as the member .- 


of the Service concerned will not be re- 
quired or permitted to retire from the. 
service, but shall be. retained in service, 


until the enquiry into the charges against: 


him is concluded and a final order is 
passed. 


12. Two main questions, 
ike fall to be determined in this Civil 
e: 


(1) Whether the case of the petitioner 


falls under Rule 16(2) of the Rules; in 
other words, whether Rule 16(2) could 
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‘be made applicable to the petitioner in 
the instant case? 

(2) If it did not apply, whether ieee 
had been valid extensions of service of 
the petitioner, so that he could be held 


to have been retained in service so as to - 


be amenable for disciplinary action to. be — 


_ taken by the authorities concerned, whe- 


ther it be State. Government or ` Central 
Government? 


13. . As MOET A the first question, 
the scope and applicability of Rule 16(2) 
of the Rules would have to be examined. 
This rule requires the following condi- 
tions to be fulfilled before it could be 
applied: 


(1) The Officer should have been 
placed under suspension -on a. charge: 

(2) The charge should be one of mis- 
conduct; 

(3) If conditions (1) and (2): are ful- 
filled, the officer shall be retainec in ser- 
vice and shall not be permitted to retire 
from service until the enquiry: into the 
charges against him is concluded “and a 
final order is passed. 

It has to be examined further whether 


_all .these conditions have been fulfilled 


in this case. 


That the petitioner has beer placed 
under suspension is not disputed. But, 
what is disputed is that the charges on 
which he had been placed under suspen- 
sion are not‘ charges of misconduct. The 
charges against the petitioner, as seen 


- from Annexure B-1, may be brie@ly stat- 


ed as follows: 

(1) That the petitioner ‘Completely 
failed to take any effective preventive 
measures against widespread disturbances’ 
breaking out in Nowgong District in ‘spite 


‘of adequate warning; 


(2) That the petitioner howed. com- 
plete lack of leadership when the disturb- 
ances actually broke out and fsiled to 
five proper directions to his subordinate 
Magistrates and the Pong to restore law 
and order; 


( 3) That the PO ee did not per- 
sonally visit the scenes of disturbances 
within the town or in the rural areas to 
take- personal. control of the situa: sion and 
to exercise necessary supervision: 

- (4) That he did not keep the Govern- 


‘ment informed of the actual picture and 


the extent of the disturbances; 


(5) That he showed complete inepti- 
tude, lack of foresight, lack of firmness, 
and capacity to take quick and firm deci- 
sion, and that, consequently, there was 
complete breakdown of law and order.in 
Nowgong town as well-as in th2 rural 
areas of the Nowgong District. . 
Consequently, it is claimed that the peti- 
tioner had proved himself completely un- 
fit to hold any responsible position. Based 
on these specific charges, the petitioner 
was given a show cause notice under Rule 


5(1). read with Rule 10. ofthe. All ‘Irdia 
Services (Discipline and Appeal) Rules 
L955, read with Article 311 of the Corsti- 
tution, - why". he .should not .be ‘removed 
from service or: otherwise punishes for 
the charges stated aboye.. ` 


14. ` It is seen from the pace des 
cription: of the charges against the ` peti- 
tioner,‘ as-well as from the-statemenf. ‘of 
allegations made against him, all that was 
alleged, is that the petitioner - was negli- 
gent in the performance of ` his duties, 
Throughout, the allegations related to the 
omission to take certain ‘steps and actions, 
and some defective feature of his abicity, 
such .as lack of leadership,. inaptitude, 
lack of foresight, lack of capacity to take 
quick and firm decisions, ‘The burden of 
the song obviously is negligence and in- 
ability, and. not misconduct. There -is no 
allegation anywhere of- any misconduct 
attributed to the petitioner:. for example, 
it was not stated anywhere that the reti- 
tioner’s -negligence was due to any guilty 
mind or mens rea, 


-There is`a'-good deal of difference, in 
our opinion, between “negligent concuct 


„and misconduct. The expression ‘miscon- 


duct’ has been. defined in the Larger 2x- 
ford Dictionary as follows: ` 


“improper. conduct; wrong, behavio:r.” 
The verbal form of expression was tr2at- 
ed as equivalent ‘to misbehave oneself’, 
In Stroud’s Judicial Dictionary, the ex- 
pression ‘misconduct’ has been definec as 
follows: _ 

Ene ‘misconduct’ ` means, — misconduct 
arising from ill motive; ‘acts of negligence, 
errors of judgment, or innocent mistaxes, 
do not constitute such misconduct (Mcore 
v. Brompton ‘County Court High- cone 
(1893) 62 LJ QB -498)” - 


Apart -from the dictionary. meaniig, 
we are’ satisfied ‘that the expression mis- 
conduct’ -used in Rule 16(2) -means ‘riis- 
behaviour’ involving some form of guilty 
mind or mens rea. Mere. negligent per- 
formance of the duty or neglect in the 
performance of the duty, or, for the mat- 
ter’ of that, an érror of judgment in the 
performance of his duties. cannot amcunt 
to. ‘misconduct’. within- the meaning of 
Rule 16(2). Inaction, or inability to take 
‘action: either through incapacity or lack of 
foresight or - otherwise, cannot, in our 
opinion, mean or amount to .‘miscondwct.’ 
‘Misconduct’. implies doing something bad 
or doing something in a wrong or illegal 
way. ‘Neglect’ or ‘negligence’. involve the 
not doing of a. thing or neglect in the 
doing of it. - 


In our A -the two aré ER AE w 
ditferent ‘concepts- and, therefore, mere 
negligent conduct can neyer amount to 
‘misconduct’, unless in very special cases, 
where the negligence is the ‘result of a 
guilty mind-and wilful, and’ has as its 
basis a mmens rea. Such is not the. case 
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here.. Hence, we are satisfied that : the 
charges Jevelled against the petitioner 
amounted -to a mere negligent conduct 
and possible errors of “judgment and not 
misconduct, and hence Rule 16(2) has no 
application to the case of the petitioner, 
and there can, therefore, be no ‘question 
of his not being permitted to retire. from 
service, 

In other words, ‘the Givemament had 
no authority or power under the Rule to 
stand in the way of the retirement of ‘the 
petitioner in the: normal course. Stich 
being the ‘case we are Satisfied that the 
petitioner must be deemed to have retir- 
ed from service on 1-2-1962 when he at- 
tained the age of superannuation. ` That 
being the case. he was no longer amen- 


able, after that date, to any disciplinary 


action being taken against him by. the 
Government, ‘and any action so taken, in 
our opinion, must be deemed to have been 
taken without jurisdiction and, _ therefore, 
is null and void, i 


15. The gravamen of the charges 
against the ‘petitioner, according to the 
Government, is, that he lacked the initia- 
tive and did not make a correct apprecia- 
tion. of the situation of the possible dan- 
gers developing at different parts of the 
town. of Nowgong as well as the District. 
Apart from the fact that what is alleged, 
as pointed. out by us earlier, is only negli- 
gent conduct and possible errors of judg- 
ment ‘and not misconduct, one has got 
to notice that even the negligence alleg~ 
ed, which involved the not taking ‘of the 
action, which, according to the Govern- 
ment, should. ‘have .-been taken in the 
manner: they felt. was. the correct: one, 
The decision on this aspect of the matter 
is dependent on so:many factors. `. 


“ If we may analyse the same, the fol- 
lowing. would enter into the calculations: 

(1) the nature of the danger; ` ` 

(2) the quantum of risk; - 

(3) the _ quickness: with which the 
feelings were provoked among the public 
and ‘the disturbances consequently spread 
in all directions; , 

(4) the, amount and the adequacy of 
police force available at the disposal of 
the petitioner; | 

l (5). the availability of transport ‘which, 
could move’ the policemen to different 
pockets of trouble; 

(6) the question as To how quickly 
the information as to the'outbreak of dis- 
turbances at different places could have 
reached the petitioner; : 

(7) the appreciation of the situation: 

(8). the making of a judgment. as to 
what action . would suit the. particular 
situation, and the particular . place. and 
the nature and. the extent of the disturb- 
ances; 

(9) the probable. repercussions on ag~ 
gressive action being- taken -in:a hurry 
involving’ grave risk -to the petitioner as 
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well as to his: ‘Own vane and the polices 
force. -- 

“Fhese and ‘perhaps some “more factors 
enter inte the calculations in judging 


_ iwhether the petitioner could be held’ to 


‘have been ` negligent. ‘In the performance 
oË his ‘duties. 


The judgment Gre a ; distant authority, 


sometimes. may. be wrong, whereas that 
_ of the man on the spot may be more çor- 
rect: To judge the decision and ` iudg- 
ment of the pétitioner in the light. of tha 
judgment of the Government . 
several . days after the occurrence, in ‘the 
light of different types “of information 
received by them meanwhile, would’ ba 
neither just nor proper. Having consider- 
ed all these. aspects of ‘the. case, we ara 
clearly of opinion’ that there is no mate 
rial placed hefore us on recard on 
points referred to above,’ which would 
enable us, even to a remote. degree, ta 
hold that the petitioner was guilty of mis- 
conduct in the performarice of his duties. 


16. “Looked | from. another aspect, 
the allegations in Annexure B-t may 
make out a charge on the ground | af in- 
efficiency. Inefficiency, inl our. opinion, 
‘lean never take the place ‘of misconduct. 
An efficient person may. he guilty of mis- 
conduct whereas an inefficient person, may 
claim te be free. from the vice: of mis- 
conduct. Inefficiency can well be ‘tha 
motivating force of an arder of removal, 
discharge or dismissal, but such an order 
on that score would nat’ per se he... „ONS 
‘for misconduct. 


Ft- has’ been observed by. their Lord. 
ships of the Supreme Court -m the cas2 
of P. L.. Dhingra v: Union of India, report- 
ed in AFR 1958 SC 36 at m 42.- that tha 
Government cannot, terminate the services 
of an employee unless it is entitled to da 
SO, amongst. others, after a proper en- 
quiry on notice fo. ef misconduct, 
negligence, inefficiency or any other dis- 
qualification. It is. well settled that a 
permanent ‘Government. | employee’s “mere 
termination of service will. prima facis 
be a punishment but that’ doés not. mean 
that. when ‘his’ service is terminated hae 
inefficiency or for negligence, it is a t 
mination.. for misconduct. [Stic] (t 3) 
clear therefore that? Rule 16y of. the 
aforesaid Rules will not, cover a case af 
termination of servica when the same is 
based'on a Se of B or. negli: 
gence... 


17. Alternatively “it fs fe coenae 
that- the Governmeñńt -has the power to 
extend ‘the retention of the petitioner in 
‘Government service after the date of:the 
compulsory - retirement only. on. public 
grounds, and even then only for an ag- 
gregate period not exceeding six months 
at the instance of. the State Government, 
and retention, fer any period beyond- ‘the 
period òf 6 months could pny be with tha 
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reached . 


tha. 
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sanction. of the Central Government. This 
being the case, the State: Government had 
extended the sérvice of the petitioner . 
up te .30-4-1962. and thereafter mo order 
of extension having heen received before 
the expiry of the period, the- petitioner 
retired from: service on .1-5-62, the exten- 
ston, period of. three months having ex- 
pired on that. date. Ft is contended. -that 
the subsequent extension. ef service- of 
the. petitioner made by the Government 
or 21-6~1962 for -2 further. periad of three 
months: had. no legal validity or effect. 


-ES — In State. of. West Bengali wv. 
Nelsen dea Nath, AIR 1966 SC 447 at- be 
449, it was held: by- their AATED 

OWS: 


We find it n to say thai we 
agree -that the rentention ‘of “Bagchi - im 
Servicé inder R: 75la) for the purpose af 
enquiry was net proper and the ee 
of the service was iega” ~ 
This decision directly applies E the in- 
stant case and we iare clearly of opinion 
that apart from other grounds, tbe ex 
tension ef. service fer the. purpose -of con- 
ducting enewiry against- the -officer is 
clearly ilegal. anid cannot be regarded 
an~ extension on publie. grounds within 
the meaning of Rule. EE). 


We are, thérefoče, clearly, of opinion 
that once the period of “extension had. 
expired, the services of ‘the petitioner 
must be deemed to have come to ax end 
with, the. Government, and if he is not 
deemed to have retired on 1-2-1963, it 
must necessarily be held that he retired 
from service om I- 6-196 2, and, tbat sub- 
sequently, he was Ho Tonger in Govern- 
ment: Service. - The. order. od by the 
Government of Assam -im its Memo No. 
AAT 24/ 60/52 dated 21-6-1962 extending 
the service of the petitioner for a further 
period. of three months cannot have any 
legal validity- or- effect and eannot have 
the effect of bringing back the petitioner 
inte service. he -having: retired at least- by 
1-5-1962. Phe .-subsequent extensions 
ordered. by- the Government, for the. same 
reasons, in our opinion, ‘cannot, have the 
effect. of -Reaning the netitioner im service. 


19. > This conclusion of ours: receives, 
support ‘fram ‘a decision of the Supreme 
Court: in State of Assam: ‘i! Padma Ram 
Borah; “reported “in AIR . 1965 SC AT3,, 
wherein their Lordships held as follows: 

“Fhe clear éffect- of -the order of 
January 6, 1961 therefore. was’ that . the 
service’ of the respondent came -to añ end 
on March 31, 1961. This was so not: be 
cause retirement was automatic but be- 
cause the State Government. had itself 
fixed the date. up to which the service 
of the respondent would he retained. The 
State Government made no further order 
hefore March 31,1981, but about a month 
or.-so, after “passed. an- order on May 9, 
1961 extending the. service. of the respon- 
oo for’ a further eee of three months 


i - 
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with. effect from April 1,°1961. We -qdo 
not think that the State Government had 
any jurisdiction to-pass such an order: on 
May 9; 1961.: According to the eerher 
order of the State Government itself, the 
service of the respondent had come H ‘an 
end on March 31. 1961. The State Sov- 


ernment could not by unilateral action 


create a fresh contract -of service ‘to 
effect from April 1, 1861. Tf the State 
Government wished to continue the ser 
vice of.the: respondent for. a ~ further 
period, the State Government should have 
issued a notification before Marca 3l, 
1964.” a 

Accordingly, their Lordships: ‘held in eee 
case that the respondent had ceased *o:be 


in service -on March 31, 1961 by the very ~ 


order of the State Government and that 
the order of retention in-service - passed 
more than a> month thereafter, VRS: a 
mere, nallity and cannot be sustained. - 


90.’ The paps in’ the exter sinhs 
made By the’ Central’Government, in our 
opinion, -have also ‘the effect of ‘bresking 
the continuity: ‘of the, retention” of the 
petitioner in service. and. hence, we are 
tleatly of. opinion that on” “the Gat2 on 
which the order’ disrnissing the oon 
was passen,, “namely, on 11-10-1983, the 
‘petitioner was no longer in service and 
neither the Centrat Government _ no: the 
Government.of Assam hat’ any jurisdic- 
tion to pass any order of dismissal against 
the. petitioner on` “that date: We are, 
‘therefore, ‘clearly of opinion that the 
“order ‘of the Central Government, -o-der- 
ing the dismissal. of the petitioner, As 
clearly Mepal, invalid and. without furis- 
diction. We. accordingly, order that the 
same Should. be squashed, - 


21, The result ofo our EN 
therefore, -is that the. petitioner must be 
deemed to have retired from servic2 on 
1-2-1962 and that the pumitive or disipli- 
nary action taken against him after that 
date is completely - without’. jurisd?:tion 
and wholly unjustified and should. ‘be 
quashed, which we hereby. order. . 

: 292, We,” accordingly, allow this 
Senon and make the Rúle absolute with 
costs.  Advorate’s Fee: Rs. "250/-. =- 

l n VENON ewe 
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Criminal P. C, (1898), Section-10 (2) 
— Assam Judicial Service Rules, Rule 
5. (4): (by. — Appointing: authority onder 
R.5 (4) (b) is . Government only—Officer of 
Assam Service . already exercising 
powers of First Class Magistrate promot- 
ed and appointed by Government with 
High | Courts approval: as Additionel Dis- 
trict: “Magistrate (Judicial) can validly 
‘exercise powers of A. Ix M. (J) — Crimi- 
mal Misc. Case No. 479 of 1969. ‘D/- 3-10- 
1969 (Assam), . Reversed. - (Para 5) 


- K Lahiri (in Cri. Ref. No. 3 oË 1970) 
and A. Bari: (In Cri. Ref. No. 19 of 1970), 
for Petitioners; M. A. Laskar {im Cri 
„Rei. No. 8 of .1978} and K.. Sarma: {in 
Cri. Ref: No. 19. af 1970), for Respordents. 


GOSWAMI, C .i— The above two 
references were made by the learned 
Sessions’ Judge, Nowgong, recommending 
that the orders passed by Sri R. M. Go- 
swami, Additional. District. - Magistrate, 
Nowgong, be quashed, in view ‘cf the 
unreported Division Bench. decision of 
this: Court in Criminal . Mise. Case. No. 
479 of, 1969 (Assam) disposed of. or “3-10- 
1969.‘ It was ‘held in that decision that 
Sri R. M. Goswami “had no jurisdiction 
at. Nowgong ‘to exercise any magisterial 
power there”. 


Deu Ae T of a has 
been made in this Court challenging the 
orders passed by the Additional Magis- 
trate. in. question. As the point did not 
appear..to be. free from some doubt these 
references are placed before. this Full 
Bench ‘for | consideration of the entire 
matter. - F 

3. The principal question before 
this Full Bench is: whether Sri R. M. 
Goswami, . Additional -District Magistrate, 
had jurisdiction at. Nowgong to’ exercise 
any magisterial powers there. 

4. - On 12th September, 1983, the 
State Government suggested to the High 
Court the name of Sri R. M. Goswami, 
Sub-Divisional Officer, Nalbari, who was 
due o Po to senior... scale . of 
A. C. o to- : Additional 
District oe olan or > consideration 
for: appointment. as Ree istrict 
Magistrate (J) and his character roll was 
also sent- to the High Court along with 
this proposal. The. High Court aczepted 
the proposal by telegram --dated -19-9- 
1968 and also simultaneously on that 
very day. sent a notification to the ‘Gov- 
ernment t which may be quoted: 8 

“No. HC. VII-1/68/88538/A.. On“ his 
services being placed at the. disposal: of 
the Hon'ble High. Court, Shri. Rajendra 
Mohan -Goswami, A. C.. S;, is appointed 
as Additional District. Magistrate {Judi- 
cial), N owgong. with. etfect from the date. 
of his joining -vide Shri Sudhish Kumar 
Senapati. ; 

This oo the H igh Court’s Noti- 
fication: GB/TABA , dated 
26-7- oe me > or 
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A copy of this Notification. was forward- 
ed to the Chief’ Secretary, the Law 
Secretary, Accountant-General, Sri. R. M: 
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Press, Shillong for favour of- publication 
in the Assam Gazette. -The Government 
in its turn passed orders on 24th Septem- 


Goswami and amongst others tc ‘the ber, 1968 and communicated by ' telegram 
Superintendent, _ Assam - ooo to the officers a a in the he 
(Contd. in. column. 2) terms:: > 
“EXPRESS .. TELEGRAM STATE | 


Bhri R..M. Goswami 
, Sub-divisional 
Nalbari - 


_ Shri N: N. Narzari Deputy Controller 
and Additional Sadar Sub. divisional 
i Jorhat. : 


AAA468 P You are Homo to ACS Senior Grade and transferred. cae as 
ADM (J) Nowgong.. AAA-:Please take necessary: steps to join your new assign- 
ment ‘soon AAA -Formal notification will issue due course’ AAA addressed Shri 
_Goswami Sub-Divisional “Nalbari Repeated Shri N. N, Narzari Deputy Controller 
and Additional: Sadar. Sub-divisional Jorhat with' request to proceed to Nalbari. 


after handing over ‘charge to 


A confirmatory | copy ‘of’. this telegram 
was sent.by post the samè day io the 
Officers and also amongst. others to the 
Registrar, High Court, by order of. ‘the 
Governor. . This telegram is marked . as 
Annexure ‘E’. in’ the. . records.” ‘Then 
iollowed . the . Notification’ dated 26th 
September, 1968. in the. etal terms: 


O "No. AAA 4/68/Pt. ID:— On relief, 
Shri R. M. Goswami, ae C.. S., Sub- 
Divisional Officer, Nalbari is ~ tempora- 
rily and until further orders promoted 
to officiate in the? Senior Grade of 
A. C.-S. I., with effect from the date -he 
assumes charge- of the post of, Additional 
District Magistrate (J), Nowgong. “as 
already notified by the Homble ` -High 
Court vide notification ` ‘No. HC. VII-I 
88/4 dated 19- J- 1968. 


“The services of Shri R. M. Goswami, 
A. C. S., are placed at the.-disposal of 
the Hon'ble High Court with immediate 
effect, for appointment temporarily and 
until further orders as Additional sad 
trict Magistrate (J), ‘Nowgong”. i 


5e In- the Shove unreported deċi- 
sion, a -concession “was made. by the 
learned. Government. Advocate that “that 
there is -no Government notification: ap- 
pointing Sri Goswami as Additional Dis- 
trict . Magistrate (Judicial), . Nowgong”. 
Since the point was not. precisely taken 
on behalf of the State, the Court’ ooserv- 
ed as follows : a 


“Sri: Goswami EA is’ admittedly ° ‘a 
- member of the Assam. Civil Service; 
could be appointed as an Additional Dis- 
trict Magistrate at Nowgong ‘under Sec- 
tion’ 10-(2) of the Criminal: Procedure 
Code by the Government. ‘This was ‘also 
not. done,: Sri Goswami was-not previous- 
ly posted at Nowgong. Hence he had no 
jurisdiction at Nowgong to exercise any 
magisterial power there. 


-In this view of the matter, the, a 
proceedings must be quashed... 


other Sadar : Sub- “divisional for 
charge of sub-divisional from Skri Goswami. 3 


- taking: over. 
“Assam,” i 


On: a ed of. tha. secede a also 
from the Judgment, it appears that there 


‘was only one annexure filed by the peti- 


tioner in that case, nemely the Notifica- 
tion of the High Court dated 19-9-1968, 
which, we have quoted above, and the 
Court dealt with that N otification only. 
The Registrar, High Court also produced 
the same along with the © notification 
dated 26th September, 1958, which also 
we have quoted above. The matter there- 
fore turned on the Assam Judicial. Ser- 
vice Rules. . It was’ not even denied.. by 
the State’ there . .that the` officer “was 
never appointed as an Additional Dis- 
trict Magistrate under the aforesaid rule 
by, the Government.” Since under Rv 5 
(4) (b) of ‘the Assam Judicial Service 
Rules, such an officer has ‘to’ be appoint- 
ed by the Governor either by promotion 
from Grade III in consultation with the 
High Court or by direct recruitment on 
the concession made that there was no 
such - ‘notification of the Government 
under the. Rules clinched the issue- in 
that case. This position is unexception- 
able- under ‘the Rulesi The then Regis- 
trar, it appears: .somehow, thought that 
he would discharge his ‘duty fully by 
bringing’ to the notice ‘of the earlier Divi- 
sion Bench. only the two notifications 
dated 19th and..26th -September, 1968, 
while leaving’ out an important docu- 
ment, like Annexure .‘E’ dated 24th Sep- 
tember, 1968. -Thè present Registrar, 
under ‘orders ‘of the Court, has produced 
all the relevant. correspondence and 
orders from the High Court records by 
swearing an affidavit. We now find from 
Annexure “E’, quoted above, ‘that Sri 
R. M. Goswami twas transferred and post- 
ed as Additional’ District Magistrate (Judi- 
cial): Nowgong”. This order of the State 
Government is in-terms of Section 10 (2) 
of the:Code of Criminal Procedure and 
we.see from Annexure ‘F’ that Sri- R. M. 













first class as early, as 2nd April, 1958. 
When, therefore, in pursuance of the 
order of the Government dated 24-9-196 
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(Annexure ‘E’); Sri R. M. Goswami jcin- 
ed as: Additional. District.. ‘ Magistrate 
(Judicial). at- Nowgong, he was authoris- 
ed under the law ‘to’ exercise powers of 
Additional District Magistrate. The .con: 
ferment of powers is within the come- 
tence of thé.’ State- Government - and that 
has been -.done-in this- case’ in accordance 
with law. There is,: “therefore, no error 
of jurisdiction ` in Sri Goswami. exercis- 
ing magisterial powers at N owgong from 
24th September, 1968. The -exercise of 
powers under ‘the Code” of Criminal 
Procedure - by Sri Goswami, - therefcre, 
cannot be questioned. ` 


6. ` The’ references are ‘according: 
ly" ‘rejected, The cases will go back to 
the learned Sessions Judge ‘for ` dispcsal 
of the revision applications before kim 
on the merits in: accordance with law.” 

"D. M.. SEN, Se Ts ees agree: 

M. © C.. „ PATHAK Jim 8e, I 
agree,- ; 


_ References rej ecT. ed. 
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(V.58 Ç 14)... 
- PULL, ‘BENCH . 


P.. K. GOSWAMI, J.M C pria 
AND D. L SEN. JJ.. 


Nishi Mohan- Dey; Petitioner’ Vv. Sa 
ram’ ‘Namasudra ‘and others, Respondents. 
© Criminal ‘Revn.: Nò. 129 of 1968, D/- 
21-9-1970 ` against order'-of N; Das, Addl. 
Dist. Magistrate- (J. J Cachar at ‘Silchar, 
D/- 6-6-1968. ` 
' (A) ‘Criminal - Pp c. (1898), 
tons 146: (1D); 145 (4), 435 and 439 — 
Proceedings under -Section’ 145 referred 
to: Civil Court under Section 146 (1) — 
Final order under Section 246 (I-B) pass- 
ed by Magistrate on receipt of ‘fincing 
of Civil Court — Revision against, under 
S: -435 or ‘439 is competent — -But fincing 
of Civil Court is not open to: challenge. al- 
though High ‘Court may, in exercise of 
its power of superintendence under Arti- 
cle 227 of. the’ Constitution of India, bok 
into the matter: and pass necessary orders 
if case is made out under that ‘Article. 
AIR 1968 Cal’ 216, Dissented from; AIR 
‘1969 Assam 81 and Cri. Revn. No. 9C of 
1968, D/- 30-8-1968- (Assam), Foll; AIR 
1963- Pat 243: (FB) and AIR 1964 Raf 81 
and 1968. Cr. LJ. 1386 Raj), Relied on. ` 
(Paras 3, 4) 
(By) Criminsl. ‘P C. (1898), Sec. 146 
— Civil. Court’ of competent: jurisdic-ion 
— Only territorial competency ‘is suffi- 
cient —- Question of value ` of . subject 
matter is ‘irrelevant. AIR 1969 Assam and 
Nagaland 81, Relied. on. |. (Pare 5) 
Cases Referred : Chronological. Paras 
(1969) ATR 1969 Assam 81.(V 56). := 
1969. Cri LJ. 854, Ram Lakhan v. 
- Raghunath ` IN yig i 
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te Petitioner; `M. ` 


Sec, 
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(1968) Criminal Revn. No.: -90 of. 
..1968, D/- 30-8-1968: (Assam) 

(1968): "ATR: 1968 Cal-216 (V: 55): ext. . 
1968 Cri: LJ,-600, Chandi: umare P 
sv. Probhat. Kum 2 

(1968) 1968 Cri- LJ “1386 = - 4968- _ * 
a LW 300, -Manak Chand Vi s 9 

(1966) “ATR. 1966 Sc: 1888 - (V. 53). =m l 
:1966. Cri EJ. 1514, -Ram Chandra . eee 
‘v. State of- U. P.- o g 

(1964) AIR 1964 Raj. 81 (Vv 51) = N 
. 1964 (1) Cri LJ 429, Indersingh K 
v. State . 2 

(1963): AIR 1963- Pat 243 XN. 50}).= > 
' 1963 |(2) Cri`LJ 25 (FB), Raja wee 
~ Singh; v. Mahendra: Singh © eZ 


=J P. Bhattacharjee, -S. N. Medhi, 
H. Choudhuri “and 
. Rahman; for Respondents. 


GOSWAMI, € J. s- This is criminal 
revision under Sec.. 439 .. of the Code of 
Criminal . Procedure directed agairst an 
order, of. the Magistrate, . First Class, 
Silchar „F declaring, ‘possession’ ‘of the disput- 
ed land in favour, of. the second: party in 
a. proceeding. under Section- 145, Cr. P..C. 
At an jearlier stage the -Magistrate had 
referred the case aa the Munsiff under 
Section:.146 (1); Cr. P.-C.. On: receipt of 
the finding .of the Muncie the learned 
Magistrate passed the impugned order in 
conformity with the -said finding under 
Section! 146. (IB).. The «petitioner moved | 
the : learned - Additional = District Magis- 
trate. under. Section 435, Cr.. P. C. and 
the Court held that. the ‘petition: was not 
maintainable in: view of fae provisions 
under - Section: i “(ID);- ‘Cr. P. C. Henge 
this revision. : 

-2 Tt is. ‘submitted! on behalt - of 
De: petitioner - that ‘the’ ‘High -Court under 
Sections 435 and 439 in revision has 
powers, to`-interfere with the finding of 
the. Munsiff. given under Section- 143 (IB). 
There is some divergence of views in the 
High Courts ‘on “this: point. The Patna 
High Court- in AIR 1963 Pat 243 (FB), 
Raja Singh v.’ Mahendra Singh :and the 
Rajasthan High Court in AIR 1964: Raj 
81, Indersingh v. State: and in +1938 Cri 
Ls 1386 ` (Raj), Manak. Chand v, State 
appear |to take the view. that the.power 
under.. ‘Sections 435 and: 439 extends: to 
interference with the. finding: of the civil 
court “which. merges in the- order) of the 
criminal court.later when the final order 
is. passed: by the : Magistrate.. On the 
other ‘hand, :a contrary .view-has been 
taken by -the Allahabad. and Calcutta 
High -Courts.in Chandi Kumar v; Frobhat 
Kumar! "AFR: 1968 . Cal-.216 and^ in.:an 
unreported: Single ‘Bench’ decision of ‘this 


‘Court. in’ Criminal: Revn:.-No. 90 of 1968, 


D/-. 30-8-1968. (Assam); :Our -attention has 
also been ‘drawn’ to my. decision in Single 
Bench ‘in AIR 1969- Assam: and Nagaland 
81; Ram Lakhan ve Raghunath, where I 
have: eld... | that: ‘revision’ is competent 
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against the final order: of the Magistrate 
passed under Section 146- (IB). Ib is sub- 
. mitted that. the unreported decision of 
this Court, whichis a later derision, has 
taken a view contrary to that cf. AIR 
1969 Assam and Nagaland 81. We have, 
therefore, pone through both the geri- 
sions and we are unable to find ay ..con- 
flict in these. two- decisions. Tt- is true 
that the unreported ‘decision has not given 
reasons, but we do not understand that 
the learned Chief Justice in that case 
intended to Jay down that revision is not 
competent against the final order of the 
Magistrate passed under Sertion 146: (TB). 
The decision in. ATR 1969 . Assem ‘and 
Nagaland 81 is only to the effect that 
revision is competent.. against the final 
order of the. ae eee pessed under 
Section 146 (TB), Cr . P..C. This decision 
has not ‘held that revision ‘is _cornpetent 
agaimst the finding of the civil court as 
such. . After careful consideration of the 
arguments advanced on both sices,. we 
are clearly of opinion, im agreement 
‘with the decision ïn AIR 1969 Assam: 81 
that xevision is’ competent against the 
final orders of the ga passed 
under Sertion 146- AB} Cr. P . ©. 


3. ‘The next question which: was 
mot directly considered.im the woereport- 
ed decision and which is very strennous- 
ly canvassed before us is whether. while 
revision is competent apainst tha. final 
orders of the Magistrate, it will te ‘open 
to the aggrieved. party to agitate against 
the finding of the civil court in confor- 
mäty with which the Magistrate has pass- 
ed the order. It ïs submitted by Mr. J. P. 
Bhattacharjee, the learned ‘Counsel for 
the “petitioner that Section 146 (ID) bars 
only ‘appeal, review or revision against 
the finding.of the civil. court.. In. other 
words, only “the . remedies open on the 
civil side are barred under ‘Sec. 126 (ID). 
This section does not bar the High Court 
and the Criminal Court in revision - in 
interfering with the finding of the Mun- 
sif in an appropriate: case. The learned 
counsel however. concedes thai finding of 
fact by the Munsiff will not be opèn. to 
‘attack in revision as In any otber case. 
Jn rder. to appreciate . ‘this submission, 
we have to bear in mind the object and 
purpose of the provisions of Sections -145 
and 146.. These two sections. . amongst 
ethers, appear in Chapter XH, which 
deals with disputes as-to immovable pro- 
perty....The -main object .of these two 
provisions is to prevent. Hkelihtcod: of 
“breach of peace: With that : object: an 
view, a time limit has been laid down 
under: Section 145 - (4) whieh -provides 
that tbe. Magistrate :shall; as far as may 
abe practicable; decide the`case within a 
period of two: months fram the date of 
the. appearance of tthe parties before ‘him. 
Section. 146-.(IB) also: provides that the 
Civil Court shall conclude the enquiry, 
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as far as may be practicable, within a 
period of three months from the date of 
the appearance of the parties before it. 
We must read Section 146 | we in this. 
context. 


“No appeal shall lie from any find- 
ing af the Civil Court given on a refe- 
rence under this section nor shkall any 
review or revision of aay ouch finding. 
be allow .- 


4... Since- the ee alive 
the Civil Court after reference. by the 
Magistrate is a civil -proceeding (wide 
AIR 1966 SC 1888,.Ram Chandra v. State 
of DU! P. — paragraph 6). if the above 
provision were not advisedly inserted in 
the section, it would ‘be open to an ag- 
grieved party to move the” Civil | Court 
in appeal or in revision, as the Case may 
be or even delay the proceedings before 
the civil court by seeking review of the 
finding. This would have defeated ‘the 
very objett ‘and purpose of the provisions 
under Sections 145 and 146, Cr. P. C. 
Therefore, the -approach .to civil court is 
tompletely barred under Sec: 146° (ID), 
Cr. P. C. Under section 435, the Court 
in revision can call for and examine the 
record of any-proceeding before any in- 
ferior criminal. Court. Before, therefore, 
the. Court in revision can deal. with a 
particular. matter,. it must be a: matter 
relating to a criminal . proceeding. The 
finding. of the .Munsifi, although - at the 
requisition of the- criminal court, is in a 

civil proceeding and it is on that basis that 
Section 4146 (ID). had to be provided, so 


‘that no- further challenge ot, that find- 


ing may ibe made -in the ‘hierarchy of 
Civil Courts. Section 439, Cr. P` C. also 
necessarily must. relate tc a criminal pro- 
ceeding and im subordinate couri Since 
under Section 146 @B), the criminal 
court has mo other option than to pass 
an order in conformity with fhe decision 
ef the civil court, it remains a decision 
of the civil court which is acted upon 
by the criminal “court, It will, be open 
in criminal.revision to challenge the 
order of the Magistrate only when it is 
mot. in. conformity with the decision of 
the civil court or if there is.any other 
illegality in -the proceeding before the 
Magistrate. Tle finding of the civil court 
throughout remains.as such even after 
it is being transmitted to the Magistrate 
and that finding. cannot be. challenged 
either before the Magistrate or in revi- 


‘Sions under Ss. 485 and 439,.Cr..P. C. 


JE the civil court commits: any’ breach 
of fundamental principles of law or such 
other gross Tllegalities,.it wouid be’ open 
to the aggrieved party to move the High 
Court by means of an appropriate appli- 
cation, un@er Article 227 of the Constitu- 
tion and in exercise of the power of 
superintendence. the High Court’ may ~ 
look into the matter and pass such orders 
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as may be necessary. It wilh not be open 
however, to challenge the finding of the 
Civil court before the Hisk Court in Cri 


minal Revisiom. We are, therefore, af 


opinion that. a revision application is 
competent under Sections 435. 439, 
Cr. P. C. against the fimal ades pessed 
by the Magistrate under Sec. 146 {IB), 
Cr. P. C; but no revistom to the Sigh 
Court lies against. the finding of.a civil 
court as such. In the instant matter we 
are’of opinion that- no case. is made out 
under Article 227 of. the Consttiuticn. 


5. ‘It is lastly submitted that the 
learned Munsiff had no jurisdiction to 
take up the matter as the disputed land 
is of a value more than the pecuriary 
jurisdiction of his Court.: It is contend- 
ed that the Magistrate has to refer the 
case to a Civil Court of competent 
jurisdiction and the word ‘competent’, 
according to the learned counsel, is doth 
territorially and pecuniarily a 
We have considered the argument - 
this point and are in agreement with the 
views expressed in AIR 1969 Assam and 
Nagaland 81 (supra), where the Court 
has held that only territorial compe- 
tency is sufficient. The question of value 
of the E A is’ irrelevant .m a 
proceeding under Section 145, Criminal 
P. C. sinee the dispute centers round 
‘ithe likelihood of breach of peace with re- 
gard to the immediate possession af im- 
movahle preperty and the order passed 
in such. proceeding is subject tm the 
ultimate decision of the Civil Court with 
regard to right and title of the land and 
ather reliefs, 


6. ` The petition js, Dadis 
dismissed. s : . 

M cC. TR J.— OT I 
agree ; ' 

D. M. SEN, J. :— 8. I agree. 


Petition: dismissed. 


mh A 
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(A) Evidence Act (1872), Sectior:. 76 
— Court-fees on certified copies of jadg- 
ment -— It is payable. only at the stage 
of applying fer such copies: (Para 8) 
(B) Criminal P. C. (898), See- 
tions 371, 419, 421 — -Criminal appeal — 
Filing of certified copy of judgmen- — 
Accused can file copy ` .of judgment 
obtained. free of cost in a ‘warrant rase 
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under Section 371 — Stamp reporter cans 
not collect -Court-fee om such copy af 
the time of filing appeal. 


- Under Section 419 the accused is 
authorised to: file’ the certifed capy of 
the judgment obtained free of cost in 2 
warrant: case under S. 371, along with his 
memorandum of appeal. The- provisions 
of Sections 371, 419, 421, Criminal PC 
impliedly repeal. ‘the provisions: regard- 
ing court-fees -on | certified copies; of 
judgment, obtained under Section, 371 
with which the accused is Iodging ` his 
‘appeal under Section 419. Just as in 
the case ci Section 76 of the Evidence 
Act, so also in the case of Section 4 read 
with Article 9 of Schedule IL of the Court 
Fees Act the provisions regarding court- 
fee will stand pro- tanta impliedly ‘repeal- 
ed with particular. regard to the pay- 
mënt of court-fees in the case of certifi- 
ed copy of judgment. obtained by an 
aecused under Section 371. Consequently 
the provisions of Article 9 of Schedule I 
cannot he invoked by the Public Officer 
at the time of furnishing certified copy. 
relying in its entirety on Section 76 of 
the Evidence Act; so also the stamp Re- 
porter cannot imstsi en the accused to pay 
court-fees om the certified copy of the 
judgment at the time of filing appeal 
by invoking the provisions of Section 4 
and Article 9 of Schedule I, in view of 
the later’ provisions of Sections aul, 419 


anq 421, AIR 1958 Se 414, Followed. 
(Para . 9) 
eax Referred : x Chronological Paras 


(1960) AIR 1960 SC 128 (V. 47) = 
1960: Cri LJ 171, Bibhuti Bhusan - 
-vw.- State of Bihar -. 

(1958) ATR-1958 SC 44 (V 45) = 

~ 1953 ‘Cri -LJ 809, State of U.P. o- 
v. © Tobit `- 8, 9 


B. Œ Barua a s. N. Chetia, for 
Appellant; -Dr. J. C. Medhi, Advocate 
General, Assam and. -G. K. Talukdar, 
Public. Prosecutor, for State. 


GOSWAMI, C. J.:— The appellant 
has. beer sentenced to life imprisonment 
under Section 392, Indian Penal Code, 
and has lodged ‘an appeal before this 
court through Counsel.’ - The memoran- 
dum of appeal is accompanied by a certi- 
fied copy of judgment which he had 
earlier obtained free of cost.. The Stamp 
Reporter -has refused ‘to register. the ap- 
peal unless the required court-fee iş af- 
fixed on the certified copy of the judg- 
ment amounting to. Rs. 15/- under Arti- 
cle 9-of Schedule I of the Court Fees 
ea The stamp Reporter has quoted an 

strative circular of the High Court 
dated. 2-5-1961 whereby it was ordered 
that. “no copy of order or judgment of a 
criminal proceeding shall be filed, exhi- 
bited or recorded” in any Court: of J us~ 
tice unless the same is stamped as re~ 
quired under Article 9 of Schedule I of 
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the Court’ Fees Act and this must be in- 
variably followed by all concerned”. 


2. Mr. B. C. Barua, the learned 
Counsel for the appellant, submits . that 
although the amount is small, he craves 
for a decision of the Court on the point 
as, according to bim.. the insistence of 
court- fee in such a matter is not warrant- 
ed by law. 


3 We issued notice to the State 
which is represented before us by the 
Jearned Advocate-General, Assam, assist- 
ed by the learned Senior Government 
Advocate. 


4. The question raised before us 
may be stated as follows: . 

“Whether the accused having legal- 
Iy obtained a certified copy of the judg- 
ment free of cost in a warrant case under 


Section 371, Criminal P. C., can file 
a memorandum of appeal under Sec- 


tion 419, Criminal P. C. without peyment 
of court-fees on the free copy?” ` 


De The learned Advocate-General 
contends that this question is governed 
by a decision of the Supreme ‘Court in 
AIR 1960 SC 128, Bibhuti Bhusan v. 
State of Bihar. - We have, therefore, to 
first consider this- submission. The ques- 
tion raised before the Supreme Court, so 
far we can see, was this: 


. “Whether Article 9 of Schedule I of 
the Court Fees Act is at all attracted to 
criminal proceeding in general ?” 

The matter arose out of an order of the 
High Court of Patna refusing to allow 
exemption of court-fees in certified 
copies of judgments obtained ‘by -the 
appellant in a proceeding under Section 
107, Criminal Procedure Code. - The 
argument before the Supreme Court “was 
that in view of the policy ‘which the 
Legislature had in mind in enacting the 
various’ provisions of the Code cf Cri- 
minal Procedure, namely ' Section 173, 
sub-section (4), Section 207-A, sub-sec- 
tion (3), Section 210, sub-section (2), Sec- 
tion: 251-A, sub-section (1), Section 371, 
sub-section. (1) and Section 548, insist- 


ence of. court-fees in the certified copy ` 


of the judgment in a criminal proceed- 
ing is inconsistent and ‘unwarranted. 
The Supreme Court repelled this con- 
tention and held as follows: . 


“Whatever may .be the policy on 
which the. relevant provisions of the 
Code of Criminal Procedure are based 
any consideration based on- the said 
policy would not be of any assistance in 
construing the provisions of the Act. Sec- 
tion 4 of the Act provides that no docu- 
ment of any of the kinds specified in 
the First or Second Schedule to the Act 
annexed, as chargeable with fees, shall 
be filed, exhibited or recorded, or ‘shall 
be_ received or furnished, in any court 
unless in respect of such document there 
be paid a fee of an amount prescribed 
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by the relevant provisions of the Act. 
It is thus. obvious that every. document 
which falls within the purview. of Sec: 


‘tion 4 must bear the court-fee prescrib- 


ed by the relevant provision; and’so the 
question as to whether a particular docu; 
ment falls within Section 4 and as such 
must pay the court-fees prescribed for 
it must be decided solely by reference to 
the relevant provisions of the Act. In 
the construction of the: said . provisions 
any hypothetical considerations about 
the policy of the provisions of the Code 
of Criminal Procedure would - ‘hardly be 
of any assistance.” 

The Supreme Court further observed: 


“It is clear. that a copy of a state- 
ment or report or the like taken out of 
a criminal court is expressly provided for 
by the latter part. of Article 9; and sa 
it would be impossible to accept the argu- 
ment that proceedings in criminal courts 
are wholly outside the purview of the 
relevant articles of Sch. I. If a copy of 
a statement made in a criminal Court is 
filed it must bear the court-fees prescri- 
bed by Article 9; 


x. x x oom 
The words used in Article 9 are clear 
and unambiguous, and in our- opinion, 
on a fair and reasonable construction, 
they lead only to one conclusion ‘and 
that is that the copies of the criminal’ 
judgments or orders must bear the court 
fee stamp. prescribed by Article 9.” 
In paragraph 7, the Supreme Court con- 
cluded by observing as* follows: . ` 
“We may add that there is some force 
in the contention raised by the appel- 
lant that the court-fee prescribed by 
Article 9 may sometimes work ‘hardship 
on accused person; but that is a matter 
of policy with which we are not con- 
cerned.” 


6. ‘It is apparent that the certi- 
fied copies of the judgment in the case 
before the Supreme Court were obtained 
in a proceeding under Section 107, Cr. 
P. C., somehow free of cost. Since a 
proceeding under Section 107, Cr. P. C. 
has to comply with the summons proce- 
dure and the parties in such a proceed- 
ing cannot be equated with an accused 
in a criminal trial, Section 371 of the 
Code of Criminal ‘Procedure could - not 
be pressed into service. The argument 
was made in a wider perspective of 
policy disclosed under the various pro- 
visions of the Code of Criminal Proce- 
dure noted above, and the Supreme Court 
repelled the same by holding that “it 
would be impossible to accept the argu- 
ment that proceedings in criminal courts 
are wholly outside the purview of the 
relevant articles of Schedule I’. The 
Supreme Court in that case was there- 
fore not required to consider the case 
of an accused person who obtained a 
certified copy of the judgment free of 
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cost under Section 371°(1), Cr. P. C. and 
filed the same:.along ‘with a memoran- 
dum of appeal before the High -Court 
under . Section 419,: Cr: P. C..: When, 
therefore, ‘the Supreme. Court..was refer- 
ring to the hardship caused. on an ac- 
cused. person, the Court could not have 
referred: to an accused person. tried 
‘under a warrant case. The benefit which 
such an.accused obtains under S..371 (1), 
Criminal P.: Œ. is. not ‘available to 
an accused -person prosecuted’ under a 
summons case or. to any. other per- 
son in any other criminal ‘proceeding. 
The Supreme Court, therefore repelled 
the contention based on policy and hard- 
ship which were’ the foundation for the 
submission to exempt court- fees under 
Article 9 in the case: oz certified- copy 
of judgment in any criminal proceeding. 
The precise -question which we have set 
out above and which is: raised before us 
did not come up for- decision in the above 
Supreme: Court. case. -We have there- 
fore to decide this particular question 
raised ` before ‘us on ‘its “merit and the 
learned Advocate-General was unable to 
cite at the Bar any authority directly, 
dealing with this question. `: 


7. The Court .Fees Aċt- was en- 
acted in 1870.. The firs? Criminal Pro- 
cedure Code’ was’ enacted ` in 1861, but 
Section 371 was not in the- original | Act. 
This provision. (then Section 464) was 
introduced in the Criminal Procedure 
Code by Act X of 1872 and it was con- 
verted to Section 371:‘in the - Criminal 
Procedure Code of 1882 and was conti- 
nued in the Criminal Procedure Code of 
1898. The Evidence Act (Act 1 of. 1872) 
was enacted in 1872. The provisions of 
these three Acts will have. to be consi- 
dered in. dealing © with. the point. raised 
before us.° >. 


1 &- The object. of the Court Fees 
Act is to realise court-fees for the pur- 
posa of revenue. Section 4 provides that 
all documents when filed in court: must 
bear court-fees as chargeable under the 
Schedules annexed to the Act. Section: 19 
exempts certain documents from court- 
fees and Section 35 empowers the Gov- 
ernment to exempt otker documents. 
The learned Counsel however did noft 
base his argument on any exemption 
clause. ' Section 76 of the Evidence Act 
provides for furnishing of certified cop- 
ies on an application by any person to 
the officer who has custody of the re- 
cords on payment of legal fees. The ex- 
pression “legal fees” at once takes us to 
the provisions of the Court Fees Act 
with the Schedules prescribing various 
court-fees and.Article 9 of the First Sche- 
dule will -then apply. When the: accus- 
ed applies for a copy of. the. judgment 
free of cost, he has to be furnished with 
a certified copy of judgment, as copy in 
Section 371, Cr. P. C. is a certified copy 
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(ATR -1958 SC 414, State of U. P. v. ©: 
Tobit). Ordinarily the public officer’ con- 
cerned will not supply the.certified copy 
on: the application of. any: person unless 
the legal fees ‘are paid: -It is at this stage 
that the applicant has to- comply with the 
provisions: of the Court Fees Act and 
affix the necessary stamps to his appli- 
cation: as well as for the copy and also 
pay such other costs as demanded in ac- 
cordance with the ‘relevant provisions 
under any: other rules. 


‘The learned Advocate-General very - 
strenuously ` contended that no ‘court- 
fee is leviable at the time of obtaining 
of the certified copy. According to him, 
certified copy when used in court. is 
only leviable with court-fees under Arti- 
cle 9 of the First Schedule. We have 
drawn his attention to Rule 13 of the 
High Court Rules in Chapter XIII, Part 
IV at page ‘120, which may be set out: 


“In the. case of certified copies, the 
court-fee chargeable under the Court- 


` fees Act shall be paid by affixing the 


necessary stamp to: ga first folio of the 
copy’. - 
This identical rule ‘has been borrowed 
from the Calcutta High Court Rules which 
were in force'in this. High Court prior 
to the promulgation of our Rules. We 
have also drawn the attention of the 
learned. Advocate-General to Rule 561 
of the: Civil .Rules and Orders for the 
Guidance of the Civil Courts and Offi- 
cers subordinate to the High Court of 
Assam and Nagaland, at page 188, which 
may also be set out. 


“The proper officer of the Court is- 
suing copies; certificates. or other similar 
documents, . ‘shall before. issue cancel the 
label and punch the court-fee stamps af- 
fixed to -them together with the court- 
fee stamps required for such copy by 
law (see: Articles. 6, 7,-8, 9 of Schedule I 
of the Court-fees. Act, VII -of 1870, as 
amended :by the -‘Assam Court-fee 
(Amendment Act):) 2 

k x ee X. 39 


We e also drawn his attention to 
Rules 486, ‘506 ‘and 508. The above pro- 
visions to` which we have referred, read 
with Section 76 of the Evidence Act, run 
counter to the submission of the learned 
Advocate-General that court-fees are not 
leviable at the stage of supplying ‘the 
certified: copy. We are clearly of opinion 
that the submission of the learned Advo- 
cate-General is devoid of substance. We 
therefore find that necessary court-feel. 
have to be ordinarily paid when applying 
for certified copies of a judgment under 
Section 76° of the Evidence Act read with 
the relevant provisions of the Court 
Fees Act. When, therefore, Section. 371, 
Cr. P. C. provides- that a certified COpy 
has to be. furnished: to the accused free 
of cost, it is clearly intended that no 
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court-fees are chargeable at the time of 
furnishing the certified copy of the judg- 
ment under Section 371 (1), Cr. P. CŒ. 
The learned Advocate-General contend- 
ed that free of: cost excludes court-fees. 


The argument has to be mentioned only 
to be rejected. We are clearly of -opin- 
ion that: free of cost means free of all 
costs including payment of court-fees. 


9.. The question then arises whe- 
ther, after obtaining the certified copy 
of the judgment, the accused is required 
to pay court-fees while filing it in the 
High Court along with the memorandum 
of appeal under Section 4 read with Arti- 
cle 9 of Schedule I. It is clear that but 
for Section 371, Cr. P. C. the accused 
would be liable to pay court-fees to the 
officer furnishing the, certified “copy 
under Section 76 of. the’ Evidence Act. 
The provisions of Court Fees Act at that 
stage cannot be invoked by the public 
officer ‘because of ‘Section 371 (1), Cr. 
P. C. To that extent, therefore, at that 
stage, section 371 (1); Cr. P. C. impliedly 
repeals so much of the provisions of 
. Section 76 of the Evidence Act, with re- 
ference to a certified copy of a judgment 
in a warrant case applied for by an ac- 
cused. The next stage will be, whether 
Article 9 can be invoked by the Stamp 
Reporter when the accused files his ap- 
peal with the certified copy of the judg- 
ment obtained free of cost under Sec- 
tion 371, Cr. P. C. In AIR 1958 SC 414 
(supra), S. R. Das, C. J., speaking for 
the Court observed as follows at para- 
graph 4A: 


“The copies, which are supplied to 
the accused under’ sub-sections’ (1) and 
(2) on his application for such copies, 
are obviously full copies of the entire 
judgment or the heads of charges as the 
case may be and are intended to enable 
him to prepare his grounds of appeal 
should he decide to prefer one and to file 
the same along with his petition of ap- 
peal as required by Section 419 of the 
Code of Criminal Procedure. 

x x l x 
Then when Section 419 requires that a 
copy of the Judgment or of the heads of 
charge be filed along with the petition 
of appeal it is not unreasonable to hold 
that it is. the certified copy so obtained 
that must be filed.” 


It is therefore, clear that. under Sec- 
tion 419, Cr. P. C. the accused—and he 
may be a condemned prisoner awaiting 
jexecution of his death sentence—is autho- 
rised to file the certified copy of the 
judgment “so obtained”; that is to say, 
obtained under the provisions of . Sec- 
tion 371, Cri. P. C. along with his memo- 
randum of appeal. Section 421, Cr. P. C. 
provides that on receiving the petition 
and copy under Section 419 or Sec. 420, 
the Appellate Court shall peruse the 
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same and, if it considers that there is no 
ee ground for interfering, it may 

. the appeal summarily. In 
this ae the accused has obtained. the 
certified copy of the judgment under Sec- - 
tion 371, Cr. P. C. and has filed an &p- 
peal under Section 419 accompanied: DY 
that certified copy. It. is strenuously 
submitted that he hes got.to pay court- 
fees under Section 4 of the Court Fees 
Act read with Article Q of Schedule I 
on the.. certified copy of the judgment. 
Bearing in mind the provisions of. Sec- 
tions. 371, 419 and 421, Cr. P. C. we are 
clearly of opinion that these provisions 
in the Code of Criminal Procedure im- 
pliedly repeal the provisions regarding 
court-fees on certizied copies of jucg- 
ment. obtained under Section 371, Cr. 
P. C., and with which the - accused is 
lodging his appeal under Section 419, Cr. 
P. C. Just in the case of Section 76 of 
the Evidence Act, so also in the case 
of Section 4 read with Article 9 of Sche- 
dule I of the Court Fees Act, the. provi- 
sions regarding court-fee will stand pro 
tanto impliedly repealed with particular 
regard to the payment of court-fees in 
the case of certified copy of judgment 
obtained by an accused under the provi- 
sions of Section 371, Cr. P. C. As Max- 
well observed (12th Edition). at page 193: 


- “Tf, however,. the provisions of a 
later enactment are so inconsistent with 
or repugnant to. the provisions of an ear- 
lier one: that the two cannot stand to- 
ect the earlier is abrogated by the 
ater.” -> 


The provisions of Article 9 of Schedule 
I could not be invoked by the Public 
Officer at the time of furnishing certi- 
fied copy relying in its entirety on Sec- 
tion 76 of the Evidence Act; so also the 
Stamp Reporter cannot insist on the 
accused to pay court-fees on the. certi- 
fied copy of the judgment in this case 
by invoking the provisions of Section 4 
and Article 9 of Schedule I, in view of 
the later provisions of Sections 371, 419 
and 421. of the Code of Criminal Proce- 
dure. It is true that Section 4 refers to 
documents that are filed in court. Sec- 
tion 419, Cr. P. C. similarly provides for 
appeal to be presented by the appellant 
or his pleader. Therefore, Section 4 can- 
not be -pressed into service in view of 
the provisions of tha Code of Criminal 
Procedure which impliedly: repeal that 
section with particular reference to pzy- 
ment of court-fees on certified copies of 
judgment obtained free. of cost uncer 
section 371, Cr. P. C. and presented in 
the Court of Appeal under Section 419, 
Cr. P. C. The legislative exemption under 
Section 371, Cr. P. C. of legal fees re- 
quired under Section 76 of the Evidence 
Act in the case of judgment obtainable 
in respect of the certified copies of the . 
judgment under that section is not mere- 
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jy.for the purpose of the Evidence. Act. 
In view of the above quoted providons 
of the Code'of Criminal Procedure, the 
exemption a continue when the same 
is presented before a Court in an-apoeal 
under Settion 419, Cr. P. C. The docu- 
ment ‘at the time. of its legal creation 
being duty free, remains só throughout 
its use for the purpose of: appeal uader 
Section 419; Criminal. P. C. - This éx- 
emption will enure to’ the benefit of the 
accused.-when after. obtaining the same 
he files it before añ Appellate Cour: in 
Order to challenge the judgment: It is 
not necessary in this: case to- consider 
whether such a certified: copy will be 
exempt from court-fees. ne some ozher 
proceeding, or exempt. - in a civil suit 
when the same. is sought to. ‘be canst 
by a party. 


10. be We ` are erei Er ‘of 


opinion that the: adrninistrative citcalar 
of the High Court dated. -2-5-1961 is not 
valid in law and-the ` Stamp Reporter 
could not refuse to register the ‘apveal 
on -the ground“ of non-payment: of court- 
fees on .the certified : copy: of. the - ‘fade: 
ment. 

i. The” anpeal, if. ‘otherwise in 
form will be. ‘Tepistered - and: «will. be 
Placed “for hearmg in the ‘usual - “course 
before’ a Division Bench. 

Be M. C: PATHAK, J.: — 2. A I 
agree, = 


a - Order accordinaly 


-~ 


ne 
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M/s: Shree Shyam Stores, Plaintiff- 
Appellant v. The ‘Union of India, New 
Delhi, Defendant-Respondent. 


_ Second Appeal No. 75 of "1966, Dj- 

Saar against order of D. C. Sangma, 
Sub, J. L. A.: D. at Tezpur, D/- 271i- 
1965. . 
- Transfer of Property Att (1882), Sec- 
tions. 137, 130 — e endorsement on 
the. railway receipt. —- Does not confer 
right -of suit on the endorsee — Pa eee 
ways Act (1830), Section 72). AIR . £957 
ee 31, Dissented from. 


The railway. receipt is. e negotiable 
in the sense thatthe bill-o Jading is 
under the Bills of Lading nae 1856. or 
a negotiable instrument is ‘under the: pro- 
visions of- the .- Negotiable- Instruments 
Act; 1881, according to the rules of the 
Law Merchant. © The . definition in Sec- 
tion 2 (4) of the Sale: of Goods: Act and 
the provisions: of -Section 137 - of ‘the 
Transfer .of Property. Act do not: leat. tò 
the vesting of a right of out ‘on a Plain 
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tiff by mere endorsement of. the railway 
receipt in his favour. The ` endorsee, 
apart from the endorsement, must 
establish that. right to. property in the 
goods -has also passed in his favour and 
that: he is the owner of the goods to en- 
able him ‘to institute a suit against the 
railway which is founded on the basis 
of the original contract; breach of which 
is only claimed. There is no custom or 
any . provisions | of Jaw. entitling. the 
endorsee, by virtue of the mere endorse- 
ment, to, institute the suit ‘against the 
railway. The endorsement in the rail- 
way receipt only confers a right on the 
endorsee to receive the goods by deliver- 
ing. the railway receipt to the ‘Railway 
who willbe discharged from any liabi- 
lity after. the goods. are delivered - to 
such an “endorsee. Any | “further ‘right 
beyond this will have. to be established 
by other usual method and . procedure 
dé hors the endorsement. Case law dis- 
cussed. “ATR 1957 Nag ‘31, Dissented from. 

‘(Paras 8, 9) 
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J..P, Bhattacharjee and S. N. Medhi, 
for Appellant; B. K.: Goswami and D, C: 
Goswami, for. Respondent, 


GOSWAMI, C. J.:— This second ap- 
peal is directed against the judgment 
end decree of the learned Subordinate 
Judge, Tezpur, reversing those carne of 
the learned Munsiff. 


Z. . The material facts’ which are 
necessary for the purpose of deciding 
this second appeal are as follows: Messrs 
Sarita Oil Mills booked a consignment of 
cne tank linseed oil at Indore station of 
Western Railway under Railway Receipt 
No. 77904 dated 30/31-3-52 (Ext.-1) for 
carriage and delivery to self at Tezpur. 
The railway receipt was first endorsed 
to Messrs ‘Bhojumal - Sons who again 
endorsed the. same ° in favour of Messrs 
Hiranand © Rajaram. "Messrs. Hiranand 
Rajaram endorsed it in favour ` of . the 
Bank of Bikaner who .again endorsed it 
in favour of the State Bank of India 
and the State Bank of India endorsed 
it in favour of the plaintiff, Messrs Shree 
Shyam Stores. Messrs Hiranand Raja- 
ram issued a dernand draft (Hundi, Ext. 
2) on the plaintiff for the sum of Rs. 
26,077.25 being the value.of the R:-R. 
Wo. 77904 through the State Bank of Bika- 
ner to be paid on demand to the order 
ef the State Bank of -Bikaner and the 
plaintiff released the R. R.-by paying 
the said amount plus other bank charges 
from the State Bank of India, Tezpur, in 
whose. favour the State. Bank of Bika- 
mer endorsed the R. R. The plaintiff 
took delivery of the consignment which 
arrived in- damaged . condition at Tezpur 
sometime in. May 1962 and he received 
€03 Kgs. linséed oil short as per certifi- 
cate of shortage dated 9-6-62 (Ext. 4). It 
appears that the consignment. from the 
original tank wagon,- which’ was found 
damaged at Katihar due-to mechanical 
defects, was transhipped into another 
tank wagon in which it arrived at the 
destination station. 


3. The plaintiff claims in ‘the suit 

a sum of Rs. 1700/- as compensation for 
short delivery of the oil. The trial court 
decreed the suit, but the . learned Sub- 
ordinate Judge dismissed. it on three 
grounds: firstly, that the plaintiff ‘being 
a firm has not .proved the Certificate of 
Registration — a point which has not 
been pressed here by the respondent as 
indeed a Certificate of- Registration was 
filed in the trial .court—; secondly, and 
this is the main ground, that the plain- 
tiff has no right to sue as he has not 
established that the-consignor has en- 
dorsed the R. R. for valuable considera- 
tion to him or to any of the _endorsees 
from whom he has claimed; thirdly, the 
plaintiff has not proved the ‘short deli- 
very. The third ground may not be of 
importance if the’ plaintiff: fails on’ the 
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second: ground. : We will, therefore, take 
this first, 

4. .The question that arises for 
consideration is whether the- plaintiff, 
who is: not. admittedly the endorsee of 
the consignor, is entitled to bring his 
action against the .defendant... There is 
conflict of decisions of the various High 
Courts on this point.” The learned coun- 
sel for the appellant laid great stress on 
a decision of. the Nagpur High Court in 
AIR 1957 Nag 31, Mulji Deoji v.. Union 
of India, where Hidayatullah.. C. J., as 
he then was, with whom Tambe, J. 
agreed, differing from Rao, J., held in 
the following terms: 


“It is, in-my opinion, not correct to 
say that the endorsement is always 
merely a right to obtain delivery. In 
cases of sale of goods with delivery to 
the buyer. through a carrier. the railway 
receipt.is not a mere record of the terms 
on which goods are being carried - but 
represents the goods themselves. The fact 
that the endorsement has to be. written 
on the document of title. to goods clearly 
shows that all the rights in the goods to- 
gether with all the benefits arising from 
any contract in. respect of those goods 
are transferred to ‘the endorsee.. There 
is nothing. further to it than the 
maxim “assignatus uiitur jure auctoris” 
(an assignee is clothed with the right of 
his principal). In my judgment, the en- 
dorsement carries with it not only the 
title to the goods but also any right or 
interest in the carriage of those goods, 
together with the remedies available in 
respect . of those goods against the car- 
rier.’ 


Tambe, J. agreeing . ‘with the above ` 
view also held as. fellows: — 

x a x x x x 
j „in my judgment, an unquali- 
tied P e on a. railway receipt 
has the effect of not only transferring 
to the endorsee-the property in the goods 
covered by the-railway receipt but also 
of transferring to him the right and 
benefit of the contract of carriage evi- 
denced. by the railway receipt. He has, 
therefore, a right to: maintain an action 
to’ enforce its performance in his. own 
name, or to sue to recover damages o2- 
casioned by failure. to’ PERLO the con- 
ract,” 


5. - The above view was influenced 
largely on some observations of the Privy 
Council in- AIR. 1916 PC 7, Ramdas Vithal- 
das'v..Amarchand and Co. This will be 
apparent from: the: following. observations 
of Hidayatullah, C. J. in the Nagpur deci- 
sion AIR 1957 Nag 31` (supra): aaa 

“Whenever a:nevy document is. used 
to base a suit, the question: ‘arises and the 
Courts try ‘to find out (a) if-it is a docu- 
ment: of title in goods, i. e, a: negotiable 
document; or (b) whether. in the ordinary 
course: of business it is regarded as so 
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negotiable in ILR 40 Bom 630 = (ATR 
1916. PC 7). the documen was: held nego- 
tiable -On custom........ 

‘x x x oxi X 

x Pip Zo X X .. 
. . In, my opinion, the matter has >e- 
come so settled that even if it was neces- 
sary, to ¿prove a custom that. a railway 
receipt .is a negotiable document, it is 
not necessary. to prove such a custom 
today. After the Privy Council, case 
where it -was recognized that a railway 
receipt is.used ‘in the ordinary course 


of business’ to represent he: goods, ue 


law must be settled.”. 


`: On the other hand, Riso; I. in agrze- 
ment with Bhagwati, J. in AIR: 1947 Bom 
169, .Shamji Bhanji and .Co. v. Nozth 
Western Railway Co.. quoted with ap- 
proval the following- ober venoms in. “he 
Bombay: decision: 


nan ` re by itself fis 
not enough to- coristitute the endorsee 
either a bona fide pledgee for value o7'a 
bona: fide transferee for value of ~=he 
goods represented by the railway rece*pt. 
Without anything more, it only consti- 
tutes the endorsee the agent of the con- 
signee.‘for ‘the purposes of taking dəli- 
very of the‘ goods represented ` by “he 
railway soca tora the » Ll com- 
pany. 
x x x x x 


et 
nanan 


: There are no rights created' merəaly- 


by reason™of the endorsement between 
the endorsee and the railway compeny 
which has issued the railway -receipt to 
the consignee the only remedy of the ən- 
dorsee being against the endorser. - 

a ia a TOR 

Pe ee mee ae” See x : 

The contract would remain all .= 
same between the consignor - and she 
railway company, and in the event- of 
loss, destruction or. deterioration of .zhe 
goods represented by the railway recept, 
the consignor would’ be -the only person 
entitled to sue the railway | company for 
compensation for. the ‘same.” 


The above view of the: Nagpur ‘Heh 
Court - . receives support: in a Division 
Bench decision of: the Allahabad Fgh 
Court in AIR 1954 All 747, Sheo Prasad 
v. Dominion of. India. In the above deci- 
sion, Malik, C. J., speaking for the Court, 
observed as follows: mm 


“A railway receipt being a mercan- 
tile document of title ‘to: goods, it is yos- 
sible to- transfer the title in’ the gocds, 
to the endorsée -by mere endorsement. lt 
is, therefore, not possible: ‘to accept zhe 
contention: ‘that a mere endorsement ofa 
railway receipt is not -by itself ‘enough 


to transfer the property-in_the goods re- - 


presented by the receipt and the endorsee 
has to prove. aliunde that he is the owner 
of the: g6ods covered by. the railway re- 
ceipt endorsed in his favour.” ts 
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~: 6 The High Courts of Bombay, 
Ciena and Gujarattooka contrary view 
or..the point. -- We have already referred 
to. Bhagwati. .J.’s -view in the Bombay 
decision. , There is a-Division Bench deci- 
sion of the Bombay High Court.in (1956) 
58. Bom LR 650, The Union of India v. 
Taherali Isaji, where Shah, J., speaking 
for the Court, held as follows:-— 


:.“An-endorsee of a railway receipt is 
ertitled to file a suit for. darr-ages against 
the railway administration: relying: upon 
his ownership ‘or interest in the goods 
cavered by. the railway’ raceipt.: The 
property in the goods covered by a rail- 
way receipt is not necessar:ly transfer- 
red merely by an endorsement on the 
railway receipt. The endorsement is in 
form only an authority, by the consignor 
or by his endorsee to a named: person to 
ask for delivery of the goods haa rete 
by the receipt from the railway admin- 
istration. By the request endorsed on the 
railway - receipt. to deliver goods to the. 
erdorsee, the endorsee does not become 
a transferee of the - goods represented 
thereby. But a railway receipt being a 
document of title to goods, the property 
in the” foods may be transferred by’ mere 
delivery of the receipt. In each case, 
the question is not whether an endorse- 
ment effects'a transfer of the goods but 
whether: the endorsement of the railway 
receipt and the delivery thereof is’ made 
with the intention of- -transferring the 
goods to- the endorsee. If the delivery. 
of the railway receipt with an endorse- 
ment-is ‘made with the intention of 
transferring . the ‘goods, the bolder of the 
reilway ‘receipt would be. -entitled, as 
owner of the goods, to file a suit against 
tke railway administration aon loss ` or 
damage thereof.”:: 


Referring ‘to the Jeda of Bhag- 
wati, J., in AIR 1947 Bom 169- (supra), 
Shah, J. observed as follows :— 

Ty Shamji Bhanji & Co.’s ‘case, 
AIR 1947 Bom 169. it was elear on the 
evidence -that the title in. the goods re- 
mained with the plaintiffs’ even after the 
ccnsignment was despatched and S had 
only a right to collect -the goods. In 
other words, the railway -ceceipt was 
endcrsed only for authorising the en- 
dorsee to take delivery-of the goods. The 
plaintiffs. in that case as owners of the 
goods .and also ‘as. parties. who. con- 
tracted with: the railway administration, 
were held- entitled to file.a suit for co- 
pensation..for loss or destruction -of the 
ecnsignment. Again ithe filaintiffs in 
tkat case were the ultimate endorsees of 
tke railway receipt and ever as ultimate 
endorsees they..were entitled to file the 
stit. The Court in- that case- was not 
celled upon to decide: whether an en- 
dorsee to whom: property: in goods was 
transferred was. entitled to maintain a 
stit. for - compensation - for loss of. the 
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goods against the railway ` administra- 
tion. The: case. is, therefore, not an au- 
thority for the proposition ‘that an. en- 
dorsee of a railway receipt, who is also 
an owner. of the goods © covered thereby. 
cannot maintain a sult for compensation 
for loss of the goods PREST p AWA 
administration: f 

X x x 
or ee 1947 
Bem 169. the plaintifis. being the consig- 
nors, and -consignees as. well and having 
theraselves entered into, a contract with 
the. railway administration“ and also be- 
ing the- ultimate endorsees, were On any 
view entitled. to file a. eae for compen- 
sation.” 


~ The Calcutta High, Court asc (aR 
1964 Cal 290, Commissioners forthe Port 
of Calcutta v. Genéral Trading Corpora- 
tion Ltd.) did not accept the view of the 
Nagpur High Court, ATR 1957 Nag- 31 
{Supra). “Bhachawat,: “J., in thet case 
~made some. pregnant observations. thus : 


“Twas inclined ‘to ‘hold, if 7, ‘could, 
that every consignee named in the. rail, 
way receipt as also every endorsee of, it 
by the named consignee are entitled to 
sue the. railway administration concerned 
for loss or injury to the goods The 
existing”. commercial. ..practice .faveurs 
such a right of suit and I was inclined to 
uphold the practice, if I could. . But: on 
the authorities, and. on. ‘principle, I am 
compelled to hold otherwise. I. regret 
this .conclusion;.. because it. will encour- 
age technical defence by the Payor n 
ministration.” ‘In the. interest of -: 
merce, the Legislatiite ` should fat E 
and sanction the | E PDE , commercial 
practice.”, nee 


Similarly the Gui "A High “Court 
also -in AIR 1966 Guj 6,. Ibrahim Isaphai 
v. Union of India was not inclined, to 
follow the views of the . Nagpur High 
Court in‘ the above. cited: decision supra. 
The Gujarat High Court, referring .-to 
the definition under Section 2 (4) of.the 
Indian. Sale of “Goods Act, “observed. as 
follows: es 


“By ‘ther: definition, a aa Te- 
ceipt has,-in terms, been’ stated to be a 
document of ‘title to goods. : The ‘adop- 
tion of the aforesaid’ definition given by 
the Privy.Council clearly. shows that 
the Legislature did not: intend to use the 
term “title? in the ‘expression “decu- 
ment of: title to goods” in‘the’ wider 
sense of the- ownership of goods: -The 
term “ttle”. is used in: the limited sense 
of a righi to- receive or take delivery of 
goods. - It is in this limited sense that a 
railway receipt is. a document of- title 
and, in view.:of the fact that there is’ no 
provision in the Indian Sale of. Goods 
Act which either expressly or impliedly 
states. that. an endorsement on or a 
delivery of' the railway receipt . passes 


on, 


“the”? m- b 
only to the ‘right to receive delivery of 
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title to the goods represented thereby, 
the ‘preposition cannot be subscribed to 
that such an endorsement and delivery 
would pass title tc the goods.” 

Even the Privy Council has observ- 
ed in AIR 1916 PC 7, Sere) xt page 9 
as follows: TA =g aa g 

Tt remains to` ‘consider the: appel- 
Tants s argument, so far” as it ts baséd on 
the use ‘of the expression “Instrument” 
instead of “document” ‘of title. In he 
First place it is ‘to be, observed © that 
oth: expressions’ can ‘relate 


the goods to which the tmstrument or 
document relates. I can have .. PRE 
to: do with ownership” ... 


Being faced:.with the ane ‘as 
has been portrayed unter the law’. as 
well. as under the custom: noticed by his 
Lordship, Hidayatullah, C. J. did not 
choose -to. have the. reservation which 
Bachawat, J., indicated in the Calcutta 
case and at. para, 63 of the ‘Nagpur. déci- 
sion, AIR 1957 Nag 31 (supra), his Lord- 
ship made the following . observation : Te 


“I may point out that the :traŭing 
mnn T. is sometimes. ahead- of. the 
law and- tries to -invest with mnegotiabi- 
lity other and: new. ‘documents:- How 
they achieve this: is noted, in. Pollock on 
Contracts (13th Edition) at page 182. as. 
follows :— 


. “The. complete solution: of - - the’ pro- 
blem, for. which .the ordinary.. -law of 
contract is inadequate, is attained by the 
law. merchant in the following manner >— 


i). The absolute’. benefit of. the con- 
tract is attached to the’ “ownership of the 
document which according to ordinary- 
rules would be ony evidence. of the. con- 
tract, ee 


l Gij- “The: prot g PERS is ‘then 
facilitated by ‘prescribing .:a- mode `` of 
transfer which makes | the instrument 
itself an. authentic | record of the succes- 
sive transfer: this is the _case with in- 
struments transferable by indorsement: 
Gii) Finally the proof ‘is: dispensed 
with by presuming the bona fide- posses- 
sor of the instrument’. to be: the: true 
owner: this is the case - with. imstru- 
rents. transferable by: delivery,- which 
are aie in the fullest sense of ‘the 
wor 
Further, his Lordship. ‘observed at para- 
graph 65: | 
- “of. course,. E is daian for a 
document of title to goods negotiability 


-on a par with that attaching to a bill of 


exchange.. The document- of title to 
goods represents title to the „goods: -or the 
goods.: themselves.” - 

His Lordship. quoted: from the ded- 
Son of 1899-1 ‘QB 843- at page 660, Cahn 

.. Pockett’s ` Bristol .-Channel : Steam 

Packet ‘Co., where Collins, L. J.. observ- 
ed: fg ie. i ee ce ee ee 
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' “The Legislature has deliberately 
chosen to alter the conmmmem Jaw 
and has step by step enlarged the class 
of persons who, having possession, may 
give a better title than thew have them- 
selves got, and has relaxed the condi- 
tions under which they may do so, and 
I think it would be-a backward step to 


subject the title of the purchaser from 
such persons to speculations such as the 
argument of: the defendant suggests.” 

In the Nagpur case, AIR 1957 Nag 31 
(supra) Hidayatullah, C. J., further deal- 
ing. with endorsees: held 


: . the last endorsee zan 
sue în his own, mame without ‘proving 
that he is a holder for value, since that 
will be presumed unless rebutted. He 
cam give a valid discharge. to the cartier 
and can thus sue and is mot required to 
prove that all imtervenine ‘transactions 
were boma fide- and for valve.” 


T Let us now Took at the posi 
tien. from the ie sah af the Supreme 
Court. Bhagwati, J, speaking for the 
Court in ATR.1955 SC 182, Duni Chand 
v. Bhuwalka Brothers Lid. in para I7 
observed: ` 

Se Ae ears, He it iss unnecessary to 
consider the argument which was sub- 
mitted before us based upom the defini- 
tion of “ ocumemnts of title? in Section 2 
(4) and the provisions of Sectiom 30, pro- 
viso to Sectiom 36 (3) and the provise to 
Section 53 (1)-of the Sele of Goods Aef 
that all the documents of title enumerat- 
ed im Section 2 (4) were assimilated to 
bill of lading and & mere -tramsfer of, the 
documents of title in favour of a. bryer 
was tantamount to a transfer of posses~ 
sion of the goads represented thereby.” 

In AIR 1961 
of Imcome-tax w.. Bhopal Textiles Eta. 
Hidayatullah, J.. (as he them was) speak- 
ing for the Court (S. K. Das and Skah. 
JJ., agreeing) ` observed! at para 5 as 
follows:-—: 


“A railway. receitt ts a document of 
title to goods, and,’ for all purposes, re- 
presents the ‘goods: When the railway 
receipt is handed over to the consignee 
on payment, the property im the goods 
is transferred. Im this case, it is a. marter 
of considerable doubt waetizer the pro- 
perty in the goods can ke said to have 
passed: to the buyers by the mere. faet 
of the railway receipts; being im the neme 
of the-consignees,. as has beem held by 
the High Court. Since we are not decid- 
ing the question of accrual, we do not 
elaborate the paint?” -` 

In ‘AIR: 1965; SC 1954 (Morvi Mercan- 
tile Bank v. Union of India) which is a 
majority decision. ‘given by Subba 
Rao, J. (as he then was) (Raghubar Dayal 
and Bachawat, JJ., agreeing) observed 
as follows: 

“The Indian decisions cited at the 
Bar do not deal with the question whe- 


bal 


SC 496, . Commissioner - 
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ther a'valid pledge of goods cam he ef- 
fected by transfer of ‘documents of title, 
such asa railway receipt, representing 
the goods; they were mainly concerned 
with the question whether an endorsee 
of a railway receipt for consideration 
could maintain an. action on the basis 
of the contract embodied. in the said re- 
celpt: See Firm of Delatram Dwarka- 
das v. Bombay Baroda and Central 
India Railway Co., ILR- 38 Bom 659 = 
AIR 1914 Bom 178: AIR 1957 Nag 32: 
ATR 1964 Cal 290 and (1956) 58 Bom LR 
650. These raise a larger question on 
which. there is a conflict of opinion. In 
the view we have taken, en the question 
of pledge,. it is not necessary to express 
our opinion thereon in ‘these appeals.” 


' In AIR 1966 sc 395, Union of India 
v. W. P. Factories, Wanchao, J. (as he then 
was) :spesking for the Court (Gajendra- 
gadkar, CJ.. Hidayatullah, J. fas he them 
wes), Skah and Skri, JJ. agreeing) ab- 
served at para 10:-as follows :-— 


“Tt is true that railway receipt is a 
document of title ta goods, covered hy 
it, but, from. that, alone it, daes not. follow 
where the consigmor and consignee are 
different, that the consignee is necessari- 
ly the owner of goods and’ the consignor 
in such circumstances can. mever be the 
owner of the gaods. The mere fact that 
the consignee is different from the con- 
signor does not necessarily ‘pass title to 
the goods from the consignar to the cen- 
signee, and the question whether title 
to goods has passed ta the consignee will 
have to be decided on other evidence. 


ce n X X x 

As we have said, already, ordinari- 
ly, the consignor is the person wha bas 
contracted with the railway for the car 
riage of goods. and! he cam sue; and it is 
only where title to the goods has passed 
that the consignee may be able to sue. 
Whether title to goods has: passed. from 
the cousigner to the consigmee will de- 
pend upon the facts of esch. case and so 
we have to: Took at the evidence produced 


Czo xX. Ro x es 
We have noted! above the conflict of 
judicial authority regarding negotiabi- 
lity of a railway receipt. . 

8. Im our opinion, the railway] 


spelt is not negotiable in the sense 
that the bill of lading is under the Indian 







able instrument is under the provision 
of the ‘Negotiable Instruments Act; 1881, 
according to the rules of the Law Mer 
chant. The railway receipt, cannat, there- 
fore, canter on the endersee such rights 
as are a ble under the. provisions of 
the aheve tvem Acts. . We may Ìn passing 
note the provisions of Section 1 of the 
Indian Bills of Lading Act, panels read 
as follows: 
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“Every consignee of goods named in 
a bill of lading, and every endorsee of a 
bill of lading to whom the property in 
the goods therein mentioned shall pass, 
upon or by reason of such consignment 
or endorsement shall have transferred to 
and vested in him all rights of suit, and 
be subject to the same liabilities in res- 
pect of such goods as if the contract con- 
tained in the bill of lading had . been 
made with himself.” 


The definition in Section 2 (4) of the 
Sale of Goods Act and the provisions of 
Section 137 of the Transfer of Property 
Act do not lead to the vesting of a‘ right 
of suit on a plaintiff by mere endorse- 
ment of the railway receipt in his 
favour. The endorsee, apart from the 
endorsement, must establish that right 
to property in the goods has also passed 
in his’ favour and that he is the owner 
of the goods to enable him to institute 
a suit against the railway which is found- 
ed on the basis of the original contract, 
-|breach of which is only claimed. The 
consignor has always the right to sue as 
he was a party to the original contract 
with the railway. The plaintiff, in 
order to institute a suit against the rail- 
way, must implead the consignor or 
someone who established ownership of 
the goods, which are consigned, deriving 
his title from the original consignor. 
iTransfer of the contract in favour of the 
plaintiff has also to be proved in the 
ordinary course under the Law of Con- 
tract. We are unable to find any cus- 
tom or any provisions of law entitling 
the endorsee, by virtue of the mere en- 
dorsement, to institute the suit against 
the railway. It is interesting that even 
though the problem has been there and 
with the above conflict of judicial deci- 
sions, the Legislature has left the matter 
untouched. even in the recent amend- 
ments of the Indian Railways Act. In 
our judgment, the plaintiff-endorsee of 
a railway receipt must establish his 
title to the goods represented by the rail- 
way receipt and no hard and fast rule 
can be laid down as to what sort of 
evidence may be sufficient to establish 
that claim. The Court will have to judge 
in each case whether the plaintiff has 
established such claim in the light of 
the pleadings and the evidence, oral or 
documentary, produced before it. 


9. We are fortified in the above 
view even on the terms of the contract 
embodied in the railway receipt (Ext. 1) 
on the reverse of which the following 
condition in the notice is set out: 

“1, The Railway receipt given by 
the railway for the articles delivered for 
conveyance must be given up at destina- 
tion by the consignee to the Railway or 
the Railway may refuse to deliver and 
that the signature of the consignee or 
his agent in the delivery book at desti- 
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nation shall be evidence of complete 
delivery. If the consignee does not himself 
attend to take delivery, he must endorse 
on the receipt a request for delivery to 
the person to whom he wishes it may, 
and if the receipt is not produced the 
delivery of the goods may, at the dis- 
cretion of the Railway, be withheld 
until the person entitled in its opinion 
to receive them has given indemnity ta 
the satisfaction of tne Railway. - 

x e x ; 

This would go to show that the. en- 
dorsement in the railway receipt only 
confers a right on the endorsee to receive 
the goods by delivering the railway re- 


ceipt to the Railway who will be dis- 
charged from any liability after the 


goods are delivered to such an endorsee. 
Any further right beyond this will have 
to be established by other usual method 
and procedure de hors the endorsement. 
It may perhaps be safe and useful for 
a plaintiff being an endorsee to allege 


in his plaint the entire circumstances 
and even making the consignor and 


other intermediary endorsees parties tol- 
the suit so that all the transactions are 
before the Court and the Railway is 
also in a position to meet the claim. 


. 10. In this case, the plaintiff has 
described himself in his plaint as “the 
purchaser owner oi the said consign- 
ment by paying the value of the said 
consignment amount of Rs. 26,211.72 Np. 
through the State Bank of India, Tezpur 
Branch and having got the Railway 
Receipt duly endorsed in favour of the 
plaintiff ..... ” Since there has been 
conflict of judicial authorities on the 
point, we feel that we should give the 


- plaintiff an opportunity to lead evidence 


on the point to establish his title to the 
goods in terms of the allegations in 
para 2 of the plaint. Further, since we 
are allowing this appeal and remanding 
the same we will not decide the merit of 
the third. ground about proof of short 
delivery, which point will also be. decid- 
ed by the lower Court after hearing the 
parties afresh. ve 


ii. In the result, the appeal is 
allowed and the judgments and decrees 
of the courts below are set aside. The 
suit is remanded to the Court of first 
instance for disposal in accordance with 
law and in the light of this decision. 
There will be no order as to costs. 


Delivery of this judgment was de- 
layed as my learned brother was try- 
ing an election case on the original side 
and this Bench was not available. 


M. C. PATHAK, J.:— 12. I 
agree, ` 
Appeal allowed. 


te 
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AIR -1971 ASSAM, AND, NAGALAND 65 
P. K. GOSWAMI; C. J., AND D. M. © 
5 N, J.a 

M/s Tara Chand Mohan Lal aad 
another, Appellants v. Employees’ State 
Insurance Corporation and others, Res- 
pondents. 

Misc. Appeal (F) No. 13 of 1965, D/- 
20-5-1970 from decision of U. C. Sarania, 
Addl. Dist. Magistrate and Judge of the 
Employees Insurance Court, Dhubri, D/- 
3-11-1964. 

(A) Employees’ State Insurance Ect 
(1948), Section 2 (9) (i) — Employee — 
Person employed for wages in factory 
or in connection with work of that fac- 
tory directly by principal employer on 
work cf factory is an employee within 
Section 2 (9) (i). (Para 6) 


(B) Employees’ State Insurance Act 
(1948), Section 82 (2) — New point — 
Question that claim for employees’ con- 
tribution is barred by limitation uncer 
Section 80 of the Act (since repealed by 
Act 44 of 1966) is not purely question of 
law: but may. ‘require evidence to sub- 
stantiate it — Cannot be raised for fizst 
time in appeal. (Para 7) 

(O) Employees’ State Insurance Zé.ct 
(1948), Section 82 (2) — Appeal — Vires 
of Rule 17 of the Rules framed wncer 
the Act by the State of Assam cannot be 


challenged in appeal without appropriate. 


application and notice to Advocate 
General. 7 (Para 7) 
N. M. Lahiri and B. K. Das, for 


Appellants; N. M. . Ganguly: for Respcn- 
dents. 

GOSWAMI, C.: J.:— This appeal 
under Section 82 (2) of the Emmpoyess’ 
State Insurance Act, 1948, hereinafter 
called ‘the Act’, is by a firm of -partner- 


ship under the name and style “M/s. Tera „di 


Chand Mohan Lal”, .owning a factcry 
dealing in production of mustard 
and dhal. Appellant No. 
ing Partner. 


2. An application was made by 
the Insurance Inspector under Section 75 
(2) of the-Act praying for a decree ior 
Rs. 3497/- being the- employees’ contri- 
bution in respect of 37 labourers work- 
ing in the factory during the period 
28-9-1958 to 31-12-1960. : The Inspector 
paid a visit to the factory on 21-1-1¢63 
and found “37° persons (employees) em- 


ployed by the contractor for the purpose, 
of weighing, drying, filling, loading ete., 


mustard seeds, M. Oil, soldering of tins 
of mustard -oil ete.) inside the premises 
of the factory”. He recorded the names 
of these employees found working at 
the premises along with their Sardars, 
Topeswar Tewari- and Loton inside fhe 
factory. He was in the factory from 12 
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noön ‘to 2 P. M. and inspected the khata, 
attendance register and wage registers 
produced before him by the employers. 
According to him, these Sardars are im- 
mediate employers and ‘Mohanlal and 
S. C. Jain are principal employers. The 
factory had submitted only partial re- 
turns but did not include these 37 em- 
ployees’' in their returns and hence this 
application for realisation of the contri- 
bution on their account. 


3. The factory denied the claim 
on various grounds and the only point 
now that requires consideration is whe- 
ther these 37 persons were employees 


of the factory, entitled to claim em- ` 


ployees’ contribution under the Act. 
According. to the factory, these persons 
were supplied by two Sardars in their 
mills for loading and unloading of the 
goods.. They were employed by the 
Sardars and the payment was made to 
the Sardars by the factory. The Sar- 
dars used to engage different labourers 
on different dates. 


4. The Corporation examined one 
witness, namely the Manager and. the 
factory examined the Managing «Partner 
Mohanlal and Sardar Loton Barai. 
Mohanlal admitted that he produced the 
records and registers before the Inspec- 
tor at the time of inspection but did not 
produce them in Court. Certain account 
books namely Exts. A to E produced 
before the Court had not been . placed 
before the Inspector. He stated that 
they made payments to the Sardars ac- 
cording to the amount of work done and 
used to pay on the basis of loading and .- 
unloading of bags. -He even cannot re- 
member whether Topeswar or Loton was 
present on the date of inspection. He 
stated that they had only 22 permanent 
labourers on the date of inspection, but . 
d not deny that these 37 labourers 
were working in the factory on that 
date. He made a very significant con- 
cession in the evidence to the following 


effect : 


“When the labourers work in the 
factory it is done under the supervision 
of one of the partners. Anyone of the 


` partners supervises the work, when there 


is work. All the labourers either per- 
manent or casual supplied by the con- 
tractor work under the supervision of 
the partner. The names of labourers 
working within the fencing of the factory 
are kept in a register. I have not sub- 
mitted the account of the labourers daily 
working | in the mill. I have got such 
account. 


He admitted to have paid the contribu- 
tion of the employers and employees 
under the E. S. I. scheme for the per- 
manent labourers alone. He, however 
denied the suggestion put to him that 
he did not maintain the ‘names of the 
37 labourers only to. avoid the em- 
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ployees’ contribution. Loton Sardar 
stated that he used to work sometime in 
the mills of Mohanlal and also other 
mills. He used to receive payments of 
all the labourers and disbursed the same 
to them. He stated that “sometime I 
used -to supply 2 (two), sometime 3 
(three), sometime 6 (six) and sometime 
8 (eight) labourers to D. W. 1 Mohanlal. 
I used to take the extra labourers from 
Bazar.” He admitted in cross-examina- 
tion that he supplied labourers to Mohan- 
lal’s mill for the last three or four 
years. He also admitted that Topeswar 
and Rajdeo Sardar worked in the mill 
~ of Mohanlal. He does not remember 
whether he saw the Inspector at the 
factory at the time of inspection. He 
also stated that he did not know if 50/60 
persons worked in the factory daily. 
It appears from his evidence that he did 
not receive any commission for .the sup- 
ply of labourers in the mills. He, how- 
ever, keeps no account of the amounts 
received from the mills. On the above 
evidence, the learned Court below came 
to the conclusion that the factory was 
liable for: the claim. 


5. “Mr. Das, the learned counsel 
for the appellants, concedes that appeal 
lies to the High Court from an order of 
the Employees Insurance Court if it in- 
vcives a substantial question of law. He 
urges the following questions - of law 
which he‘ submits are substantial: 


(i) That the 37 labourers are iat 
employees within the meaning of Sec- 
tion 2 (9) of the Act or under that’ sec- 
¿ tion read with Section 2 (13) of the Act; 

(ii) that the claim is barred by limi- 
tation under Section 80° of the Act 
(since repealed by Act 44 of 1966). 

These two questions are indeed sub- 


- - stantial questions of law and we have 


heard the learned counsel at length. 


6. Regarding the first submission, 
it is necessary to read the material por- 
tion of Section 2 which runs as follows: 

“2. In this Act, unless there is any- 
ihe ‘Tepugnant in the subject or con- 
text 

x XxX x 

(9) ‘employee’ means . any person 
employed for wages in or in connection 
with the work of a factory or establish- 
ment to which this Act applies and =- 

(i) who is derectly employed by the 
principal employer on any work of, or 
incidental or preliminary to or connected 
with the work of, the factory or 
establishment, whether such work is 
done by the. ‘employee in the factory or 
establishment or elsewhere; or 

(ii) who is employed by or through 
an immediate employer on the premises 
of the factory or establishment or under 
the supervision of the principal employer 
or his agent on work which is ordinari- 
dy part of the work of the -factory or 


` ployer in connection with the 
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establishment or . which is preliminary 
to the work carried on in or incidental 
to the purpose of fhe factory or 
establishment; or 

(iii) ‘whose services are. temporarily 
lent or let on hire to the principal em- 
ployer by the person with whom the 
person whose services are so lent or let 
on hire has entered into a contract of 
service; - 

x x x = 


x l Xo 3 x 

(13) ‘immediate employer’ ‘in rela- 
tion to employees employed by or through 
him, means a person who has under- 
taken the execution, on the premises of 
a factory or an -establishment to which 
this Act . applies -or under the -supervi- 
sion of the principal employer or. his 
agent, or the whole or any part-of any 
work which is ordinarily part of the 
work of the factory or establishment of 
the principal employer or is preliminary 
to the work carried on in, or incidental 
to the purpose of, any such of factory 
or establishment, ‘and includes a person 
by whom the services of an employee 
who has entered into a contract of ser- 
vice with him are temporarily lent or 
let on hire to the principal employer.” 
Mr. Das submits that the labourers are 
all casual Jabourers and as such are not 
employees within. the meaning of Sec- 
tion 2 (9), nor can they be said to be 
employees. who are employed by or 
through an immediate 2smployer in the 
factory or under the supervision of the 
principal employer. From the evidence 
which we have set out above, it is clear 
that these 37 labourers were working 
for a considerable period in the factory 
under the supervision of. the principal 
employer even if they were supplied by 
the Sardars. These workers are even 
admitted to be executing the work of 
loading and unloading of bags inside the 
factory under the supervision -of the 
Partner. So’ the conclusion is irresistible 
on the evidence that these workers are 
employed by the factory along with the 
Sardars who even worked with them 
inside the factory. They are, therefore, 
directly employed by the principal em- 
normal 
work of the factory. For the purpose 
of the instant case, to come within the 
definition of ‘employee’ under Section 
2 (9) (i), the person has to be employed 
for wages in the factory or in . connec- 
tion with the work of that factory and 


‘he must be directly employed by the 


principal employer on any work of the 
factory. All these conditions are fulfill- 
ed in the case of these 37 employees and! 
they therefore, are ee aa ar within 
the meaning of Section 2 (9) ÖY of the 
Act and the factory is. Hable for the 
employees’ contribution on their account. 
The first submission of Mr. Das, there- 
fore, fails. 
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7. Regarding the second  subrnis- 
sion, this point was not specifically 
taken in the Court below and is raised 
for the first time before ’his Court. The 
guestion is not purely a question of law, 
but may require evidence, oral or dccu- 
mentary, to substantiate the point. Be- 
sides, it is pointed out that Rule 17 of 
the Assam Rules under the Act provides 
for a limitation of three years from the 
date of the cause of action. Mr. Das 
wanted to challenge the vires of this 
Rule which, however, in absence of an 
appropriate ‘application and notice to the 
- Advocate General, we are unable to 
permit. We, therefore, overrule that 
objection. | 

8. In the result, the appeal is 
dismissed. We will, however, make no 
order as to costs. . 

D. M. SEN, J.:— 9. I agree. 

Appeal dismissed., 
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P. K. GOSWAMI, C. J. AND D. M. 
SEN, J. 


Sudhir Ranjan Guha, Petitioner v. 
Union of India and others, Respondents. 
Civil Rule No. 267 of 1968, D/- 27-8- 
1970. i ' 

Civil Services — Railway Establish- 
ment Code, Rule 2646 (FR 56) — Note 
below rule as amended in December 
1967 — Validity — Part of the Note is 
violative of Articles 14 and 16 (1) of 
Constitution. 


The clause “the rule of which had a 
provision similar to clause (b) above” 
in. the Note defining “Government ser- 
vice” in the amended Note to Rule 2046 
discriminates ex-railway compeny 
ministerial employees from other Gov- 
ernment employees under the Railway 
in respect of the extension of retirement 
age. That clause is, therefore, vidla- 
tive of Articles 14 and 16 (1) of che 
Constitution of India, and must be struck 
down. Other portion of the Note is 
severable from that clause and is not 
affected. AIR 1963 SC 913, Disting. 

- (Paras 3, 4) 

Cases Referred: Chronological Paras 
(1968) AIR 1963 SC 913 (V 50) = 
(1963) Supp 2 SCR 169, State of 

Punjab v. Joginder Singh 4 

S. K. Ghose, B. K. Das, S. K. San, 
for Petitioner; A. R. Barooah, for Rəs- 
pondents. . 
, GOSWAMI, C. J.:— The petitioner 
in this Civil Rule was initially an em- 
ployee under the Assam Bengal Railway 
Company, appointed prior to 3lst Marzh, 
1938. That company was taken over by 
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the Government of India with effect 
from lst January, 1942. The company 
underwent several changes of name and 
at present the petitioner is serving as 
Sub-Head in the Accounts Department 
under the Northeast Frontier Railway 
at Pandu. He is a confirmed minis- 
terial servant under the Railway. The 
petitioner’s date of birth being 30-6- 
1910, he claims to retire when he attains 
the age of sixty years on 30-6-1970 in 
accordance with Rule 2046 (F. R. 56) of 
the Railway Establishment Code. That 
Rule, as it stands after the last amend- 
ment in 1967, may be quoted: 

“(a) Except as 
in this Rule, every railway servant shall 
retire on the date he attains the age of 
fifty-eight years. 

(b) ministerial railway servant 
who entered Government. service on or 
before the 3ist March, 1938 and held on 
that date— 

(i) a lien or a suspended lien on a 
permanent post, or 

(ii) a permanent post in a provisional 
substantive capacity under clause (d) of 
Rule 2008 and continues to hold the ‘same 
without interruption until he was con- 
firmed in that post, 
shall be retained in service till the day. 
he attains the age of sixty years. 


Note :— For the purpose of this 
Clause the expression “Government Ser- 
vice” includes service rendered in a 
former Provincial Government and in 
Ex-Company and Ex-State Railways, the 
Rule of which had a provision similar to 
Clause (b) above.” : 


Prior to the above amendment, the Note 
stood as follows :—~ 

“Note:—~ For the purpose of this 
Clause, the expression “Government Ser- 
vice” includes service rendered in ex- 
company and ex-State Railway, and in 
a former provincial Government.” 

2. The petitioner submits that 
the second amendment in December, 
1967, substituting the Note for the ear- 
lier Note is violative of Articles 14 and 
16 (1) of the Constitution of India. He 
contends that the clause “the Rule of 
which had a provision similar to clause 
(b) above” in defining ‘Government Ser- 
vice’ in Rule 2046 discriminates the peti- 
tioner, who, although an _ ex-Railway 
Company employee, is a Government 
servant for all purposes, from other 
Government employees under the Rail- 
way and similarly placed. We have, 
therefore to examine whether this Note 
appended to the Rule is violative of 
Articles 14 and 16 (1) of the Constitu- 
tion on the ground urged by the peti- 
tioner.. 


3; It appears that there were 
three sources from which the railway 
employees came: one source was from 
government railways, the second source 


otherwise provided `- ` 


_ retirement age now 
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was from company-owned railways and 
_the third source was from the Indian 
State-owned railways. . After the ex- 
company and Indian -State-owned rail- 
ways were taken over by the Govern- 
ment, they all came to be included in 
one service under the Government. A 
certain distinction however appears to 
have been maintained: with regard to 
their conditions of service. It is aver- 
‘red in paragraph 8 of the counter-affi- 
davit on behalf of the respondents 1 and 
2 thus—. 


“That ‘with regard to the statemen 
. made in paragraph 6 of the petition, the 


~ ` deponent begs to state that on taking 


over Ex-Assam Bengal Railway ‘Com- 


pany Limited by the -Government with. 
effect from 1-1-1942, the petitioner elect- 


ed to retain the Assam Bengal Railway 


scale of: pay in respect of his substan- 


tive post, until his substantive pay was 
increased to Rs. 80/- a stage in 
Ex. A. B. Rly. time scale. On the in- 
troduction of the Central Pay Commis- 
sion’s . scale . of pay with effect from 1-1- 
1947,. known aš: prescribed scale of pay, 
the ‘petitioner ‘elected ‘the -prescribed 
scale of pay with effect from 1-1-1947 
finally, but he did not elect the Central 
Pay Commission Leave Rules. A dec- 
sion was given by. the President of 
India that. persons in Ex-Company gazet- 


ted and -non-gazetted posts who have 
elected both the prescribed scale of 
pay/and the Central Pay. Commissicn 


leave rules shall be governed -by the 
State Railway Rules in respect of other 
-conditions of service also.” - 


The petitioner has not~-denied the aver- 
ments made in paragraph 8 above. It is, 
therefore, clear that the petitioner select- 
ed different conditions of service in-sev2- 
ral respects and was treated differently 
from other employees who traced their 
service to other sources. This is perhaps 
the reason why the Note was amended 


in the way done on the. 23rd December, 


1967. By the provision: which has been 
introduced by this. Note while all minis- 
terial railway servants who 
Government service on or before 3lst 
March 1938 shall retire at the age of 
60, the petitioner who was an ex-com- 
pany servant.in the Railway being un- 
able to produce a rule of the company 
` providing for retirement at 60 years 
would not be entitled to the benefit ‘of 
this extension of age. This is a rule 
with regard to the conditions of service 
of railway employees in general and the 
being fixed at 50 
years under a statutory rule. To deprive 
the benefit of the same to the petitioner 
on the sole ground of his inability to 
produce a rule while in company ser- 
vice to the same effect is indeed a very 
hard case. Whether however -such a 
differentiation on. the sole ground men- 
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‘also equally government servants 


‘th e 


-condition of service > be 


entered . 
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tioned above is. discriminatory under 
Article 14 of the Constitution. will re- 
quire separate consideration.. It is not 
stated that the railway servants of the 
Government-owned railways who are 
now 
placed in the same circumstances along 
with the petitioner had an- earlier con- 
dition of service under the Government 
providing for their retirement at the age 
of 60. While, therefore, the authorities 
have not insisted on the requirement of 
such a condition of service about super- 
annuation at the age of 60 in their case, 
the amended Note requires the peti- 
tioner to produce such a condition. The 
matter would have been different if 
there had been already the age of re- 
tirement at 60 years in the case of Gov- 
ernment employees. We therefore, find 
that it is a clear case of discrimination 
introduced under the amended Note to. 
deny the benefit of the superannuation 
age of 60 years. to the petitioner, unless 
his previous service condition under the 
company had such a rule in force. - 
With regard to the-condition of the 
age of sup2ranrnuation the petitioner, an 
ex-Assam -Bengal Railway Company em- 
ployee and other Government railway em- 
ployees arein equal and identical position. 
The amended Note under the President's 


‘Order under Article 309 of the’ Consti- i 


tution works. unequally amongst minis- 
terial employees placed under similar 
circumstances. Conditions of _ Service 
cannot be put in a stagnant billabong in 


-a progressive society and an employee, 
. because he had been initially’ employed 


under a private Railway Company prior 
to taking over of the concern by Gov- 
ernment in 1942 cannot, for the reason 
of. there not having then a “particular 
doomed for- 
ever to whatever meagre and inadequate 
conditions that had obtained more than 
a quarter of a century ago. In the time- 
ly. advancement of the community there 
is general improvement in health and 
growing consciousness of.the various 
needs in respect of other matters per- 
haps warranting, where the authorities 
sO decide, a revision of the condition of 
service. While the new condition was 
not there in that -way for any ministerial 
railway employee prior to the amend- 
ment of the Rule, it cannot under the 
law be introduced for the first time 
making it only available for a class of 
employees excluding another class simi- 
larly situated. There is no reasonable 
basis whatsoever of such a classification 
and the same is not founded on any in- 
telligible differentia, which may dis- 
tinguish one class to which the peti- 
tioner belongs, from the- other class of 
ministerial railway employees similar- 
ly placed. The differentia, if any. has - 
no relation _to the -object of the provi- 
sion, which is a perhaps in 
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pursuance of the growing demand of all 
employees for their welfare, content- 
ment and pressing necessity in the rea- 
lity of circumstances of life, consistent 
always with public interest. It is nxot 
a case of an option to continue under 
certain favourable conditions of service 
obtaining from before, but the impuzn- 
ed part of the Rule imposes an obliga- 
tion to continue under an unwanted 
condition of retiremént at a> lower age 
while similar other employees, by virtue 
of the new condition of servicé so far 
unknown.to all railway employees E 
shall get the benefit of retirement az 

higher age. The amended Note. ee 
fore, discriminates between the emplo- 


yees placed under similar circumstances 


of being Government employees under 


the Railway. 


4. Mr. A. R. Taah the learned 
counsel for. the respondenis, strenucus- 
ly relied on a decision of the Supreme 
Court in AIR 1963 SC 913, The State of 
Punjab v. Joginder Singh ‘and drew our 
attention to the observations at para 23, 
which we may quote :-— 

“If the government order of Seta 
ber 27, 1957 did not -integrate them into 
a single service, it would follow that- the 
two remained as they started as two 
distinct services. If they were distinct 
services, there was no question of irter 
Se seniority between members . of the 
two services, nor of any comparison be- 
tween the two in the matter of promo- 
tion for founding an argument based 
upon Article 14 or Article 16 (1). They 
started dissimilarly and any dissimilarity 
in their treatment would not be a denial 
of equal opportunity;.for it is common 
ground that within each group there is 
no denial of that freedom guaranteed by 
the two Articles.” ae 


We, however, find that the present case 
is clearly distinguishable from the fects 
on which the above observations have 
been made by the- Supreme Court. Taat 


was a case of. two distinct services 
which remained separate all throuch. 
Here, the petitioner and ‘other emrplo- 


yees all belong to one service under the 
Railway. We- are therefore clearly of 
opinion that the clause in the amended 


Note, namely “the Rule of which had a' 


provision similar to clause (b) above” 
is violative of Article 14 and necessarily 
under Article 16 (1) of the Constitution 
of India, and the same is struck down 
accordingly. The other portion of the 
Note is severable from this clause and 
is not affected. ag 


S: In the result, tthe petition is 
allowed. The Rule is made absolute. 
The respondents are hereby directed to 
retain the petitioner in service till he 
-attains the age of 60 years. There will 


‘not impliedly repeal Section 20, 


- pensation against Railways — 
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however be no order as to costs in the 
entire circumstances. - 


D. M. SEN, J.:—= 6. - I agree. 
Petition allowed. 
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_-. (V 58 C 19) 
P.K.. GOSWAMI, C. J. 
M.. C. PATHAK, J.- 
M/s. Assam: Cold Storage .Co. Plain- 
tiff-Appellant v. The Union of India, 


AND 


- Defendant-Respondent. 


Second Appeal No. 46 of 1967, DJ- 
17-6-1970 against order of D. C. Sharmah, 
Addl. Dist. J., Gauhati, D/- 8-8-1966. 


' (A) Railways Act (1890), Sec. 80 — 
Suit: for compensation against Railways 
— Place of suing — Section 20, Civil 
P. C. not impliedly repealed by Sec. .80, 
Railways Act. 


Where goods consigned were’ carried 
over different railways and there was no 
proof where damage to gocds occurred, 
a suit for compensation. instituted not in 
Court under whose jurisdiction the desti- 
nation station was situated but in Court 
under whose jurisdiction was the place 
where the defendant carried on business, 
was permissible. 

Section 80, as inserted in 1961 did 
Civil 
P. C. Both the provisions co-exist. There 
is no repugnancy or inconsistency in the 


twa sections. -AIR 1963 SC 1561, Rel. on. 


(Para 5y 


(B) Civil P. € (1908), Sections 1090, 
101 — Finding of fact — No interference 
in second appeal — Suit for compensa- 
tion against Railways — First appellate 
Court holding that mere long period in 
delivering consignment would. not amount 
to misconduct or negligence on part of 


Railways. — . Finding is one of fact — 
High Court will -not interfere in second 
appeal. (Para 6) 


(C) Civil P. C. (1908), Sections 100, 
101 —- Finding of fact — Suit for com- 
Extent and 
quantum of damage caused to goods — . 
Finding as to, is one of fact — Cannot 
be’ disturbed in second appeal. 

(Para 6) 


Cases Referred : - Chronological Paras- 


(1963) AIR 1963 SC 1561 (V 50) = -> 
1364-2 SCR 87, Municipal Council 
Falai v. T: J. Joseph 


J. P. Bhattacharjee and D. K. Haza- 


Tika, for Appellant; R. K. Goswami and 
D. C. Goswami, for Respondent. 


GOSWAMI, C. J.:— This second ap- 
peal -is directed against a judgment of 
reversal passed by the learned Addi- 
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tional District Judge, Gauhati, dismiss- 
ing the plaintiff’s suit for compensation 
of a sum of Rs. 3728.25 nP. on account 
of damage of a consignment of onions 
booked on the railway. 


2. . A consignment of 351 bags of 
onions was booked on 1-4-1962 at Lasal- 
gaon railway station for carriage and 
delivery at Tinsukia railway station on 
the North East Frontier Railway under 
railway receipt No. 928395 of the same 
date (under’ Invoice No. 1). The goods 
were delivered to the plaintiff in dama- 
ged condition and a certificate to that 
effect was given by the railway at the 
time of delivery. After appropriate 
notices under section 78B of the Indian 
Railways Act and Section 80 of the Code 
-of Civil Procedure, the suit was insti- 
tuted by the  plaintiff-company in the 
Court of the Subordinate Judge at Gau- 
hati although the goods were delivered 
at -Tinsukia, the destination station. The 
defendant Union of India, representing 
North East Frontier Railway, has denied 
the claim. 


oe The learned Additional Dis- 
trict Judge dismissed the plaintiff's claim 
on the following grounds: firstly, he 
held that the Gauhati Court had no juris- 
diction to try the suit in view of the 
provisions of Section 80 of the Railways 
Act; secondly, on the merits he held that 
the plaintiff failed to prove 
conduct or negligence on the part of the 
railways and hence it was not entitled 
to damages; thirdly and lastly, he held 


that the plaintiff could not prove the. 
‘extent and quantum of damage to en-- 


title it to the decree. 


4. The . first question turns on 
section 80 of the Railways Act as insert- 
ed by the 1961 Amending Act. Section 80 
reads thus: 


“Suits for compensation: A suit for 
compensation for loss of. the life of, ‘or 
personal injury to, a passenger or ‘for 
loss, destruction; damage, deterioration 
or non-delivery of animals or goods may 
be instituted,,............ 


(a) if the passenger was or the ani- 
mals or goods were, booked from one 
station to another on the railway of: the 
same railway admini rakion against that 
railway administration; 

(b) If the passenger was or the 
animals or goods were booked through 
over the railway of two or more railway 
administrations, against the railway ad- 
ministration from which the passenger 
obtained his pass or purchased his ticket 
or to which the animals or goods were 
delivered for carriage, as the case may 
be, or against the railway administra- 
tion on whose railway the destination 
station lies, or the loss, injury, destruc- 
tion. damage. or deterioration occurred: 
and, in either case the suit may be insti- 
tuted in a court having dunes over 


any mis-- 
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the place at which the passenger obtain- 
ed his pass or purchased his ticket or 
the animals or goods were delivered for 
carriage, as the case may be, or over 
the place in which the destination sta- 
tion lies; or the loss, injury, destruction, 
damage or deterioration occurred.” 


Section 80 indicates as to where the pre- 
sent suit may be instituted. ‘There is 
no proof where the damage. or deterio- 
ration to the goods occurred. So, under 
Section 80, it is submitted on behalf of 
the respondent that the suit should have 
been instituted in the Court at Dibru- 


- garh under whose jurisdiction Tinsukia 


lies or elsewhere at the station of origin’ 
where the goods ` were delivered for car- 
riage. 


It is contended that the Gauhati 
Court has no jurisdiction to try the suit. 
The learned counsel . for the appellant 
contends that this point was not taken 
by the defendant in the written state- 
ment and no objection. was taken in the 
trial court as to its territorial jurisdic- 
tion. The learned Additional District 
Judge before whom this point was first 
taken in appeal -against the decreé, how- 
ever, entertained the plea and decided 
in favour of the respondent. 


The appellant further contends that 
in view of Section 20 of the Civil Proce- 
dure Code the suit was properly insti- 
tuted as the defendant carries on busi- 
ness at Pandu within the jurisdiction of 
the Gauhati Court. The respondent re- 
plies to this submission by stating that 
Section 80 of the Railways Act, which 
is a special provision on the point, im- 
pliedly repeals section’ 20 of the Civil 
Procedure Code and Section 20 cannot 
be invoked by the appellant. Prior to 
the amendment of Section 80, there was 
no provision in this section itself about 
the place of suing and for the first time 
by the 1961 amending Act, such a provi- 
sion has been made. 


5. The question that arises for 


l consideration is whether after the amend- 


ment it is permissible for a plaintiff to 
sue the defendant at a place not provid- 
ed for under Section 80 of tbe Railways 
Act. Section 20, Civil Procedure Code, 
finds its place in a group of’ sections 
(Ss. 15 to 25) in Part 1 of the Code under 
a sub-heading, namely “Place of Suing”. 
Section 20, subject to the limitations of 
Section 16 to 19, provides inter alia for 
a suit to be instituted in a court within 
the local limits of whose jurisdiction the 
defendant actually and voluntarily resid- 
es or carries on business or personally 
works for gain. It is not disputed that 
the defendant carries on business with- 
in the jurisdiction of the Gauhati Court. 
It is strenuously contended that after 
the amendment of Section 80, a suit can- 
not be instituted at any place not includ- 
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ed in that section by taking recourse 
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therefore, unable to agree with the con- 


to Section 20, Civil Procedur Code. Sec- - clusion of the learned Additional Dis- 


tion 20 is the earlier law on the point 
and it was meant for various suits indi- 
cated therein. This section was the cnly 
resort prior to the amendment of Sec- 
tion 80 


The precise point that arises for 
consideration in this appeal is wheter, 
after the amendment of Section 80, i is 
permissible to add any other place of 
suing outside the limits of Section 80 
even though it may be permissible under 
Section 20, Civil P. C. In other words, 
has Section 80 impliedly repealed Sec- 
tion 20, Civil P.-C.? Or, could these zwo 
sections co-exist without any inconveni- 
ence or difficulty? It will be noticed 
that when the Legislature sought fo 
amend Section 80, it must be assurned 
that it had Section 20, before it, which 
was the earlier section in the field on 
the subject. If so, in aksence of an ex- 
press provision to the contrary, or in 
absence of a clear implication in the 
provision, it is not possible to hold that 
Section 20, Civil P. C. has been im- 
pliedly repealed by Section 80. Wren 
it is a question of the place of swng, 
both the sections can co-exist and there 
is no repugnancy or inconsistency in the 
two sections standing together. In this 
context, we may refer to a decision of 
the Supreme Court in AIR 1963 SC 1561, 
Municipal Council, Palai v. T. J. J oseph, 
where the following observations occur 
at page 1564: 

- “Tt is undoubtedly true that the legi- 
slature can exercise the power of re- 
peal by implication. But it is an equelly 
well settled principle of law that th=re 
is a presumption against an implied re- 
peal. Upon the assumption that the legi- 
slature enacts) laws with a complete 
knowledge of all existing laws pertzin- 
ing to the same subject the -failure to 
add or repealing clause indicates that 
the intent was not to repeal exist.ng 
legislation. Of course, this presumpt.on 
will be rebutted if the provisions of zhe 
new Act are so inconsistent with the ald 
ones that the two cannot stand together. 
' As has been observed by Crawford on 
Statutory Construction, p. 631, para MI: 


“There must be what is often call- 
ed ‘such a positive repugnancy between 


the two provisions of the old and the. 


new statutes that they cannot be recon- 
ciled and made to stand together’. In 
other words they must be absolutely re- 
pugnant or irreconcilable. Otherwise,. 
there can be no implied repeal......... “or 
the intent of the legislature to repeal 
the old enactment is utterly lacking.” 
We are, therefore, clearly of opinion 
that no objection could be taken on fhe 
ground of lack of territorial jurisdiction 
of the Court and the suit was properly 
instituted in the Gauhati Court. We are, 


trict Judge on the point. 


6. The second ground on which 
the learned Additional District Judge 
rejected the plaintiffs claim depends on 
a finding of fact. The learned Court, 
after considering the evidence produced 
held that merely because the Railways 
took 34 days in delivering the consign- 
ment, they cannot be made- liable for 
the damage on the ground of miscon- 
duct or negligence on their part. The 
High Court will refrain from interfering 


‘with a finding of this nature under Sec- 


tion 100, Civil P. C. Thirdly, the learned 
Additional District Judge hald on the 
evidence that fhe plaintiff could not 
prove by independent evidence the ex- 
tent and quantum of damage caused to 
it. This again is a finding of fact and 
cannot be disturbed in second appeal. 

Ta Although therefore we have 
disagreed with the conclusion of the 
learned Additional District Judge regard- 
ing territorial jurisdiction of the trial 
court, the appeal must be dismissed on 
the other two grounds mentioned above. 
In the entire circumstances of the case. 
we will make no order as to costs. 

8. Delivery of this judgment was 
delayed as my learned Brother was try- 
ing an election case on the original side 
and this Bench was not available. 

M. CG PATHAK, J.:— 9. L 
agree 

Appeal dismissed. 
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P. K. GOSWAMI, C. J. AND 
D. M.. SEN, J. 

Ratna Kanta Dutta, 
The Secretary 
Assam, P. W. D. 
long, Respondent. 

Civil Rule No. 1183 of 1969, D/- 27- 
11-1970. 

Constitution of India, Article 226 — 
Where on employee’s failure to furnish 
Matriculation Certificate to prove his age 
Government obtains duplicate from Uni- 
versity, alteration of date of birth as per 


- Petitioner v. 
to the Government of 
(R & B), Assam, Shil- 


-entry therein, without giving employee 


opportunity to establish his age, is ile- 
gal being in violation of principles of 
natural justice. AIR 1967 SC 1269, Rel. 
ge AIR 1970 SC 1255 and 1969 Assam 

LR (SC) il and AIR 1970 SC 679, Distin- 
guished. . (Para 3) 
Cases Referred : : ' Chronological Paras 
(1970) ATR 1970 SC 679 (V 57) = 

1970 Lab IC 568, State of U. P. 


v. Om Prakash Gupta 4 
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(1970) AIR 1970 SC 1255 (V 57) = 
rae Lab IC 1056, State of Assam 


K. Das 

£1969) 1969 Aes LR (SC) 11, 
Collector of Central Excise ac 
Land Customs v. Sanwarmal 
Purohit 

(1967) AIR 1967 SC 1269 (V 54) = > 
(1967) 2 SCR 625, State of Orissa . 
v. Binapani Del i 


B. C. Barua, S. N. Bhuyan, P. 
Sarma, D. K. Talukdar and D. P. Chaliha, 
for Petitioner; R. C.-Choudhury, for Res- 
pondent. 


GOSWAMI, C. J.:— This Rule. was 


cbtained by the peusoner who was first. 
‘eppointed on the 20th September, 1939 
in the Publice Works 


zs an Overseer 
Department, which is a non-gazetted post. 
He was promoted to a Gazetted post on 


£8rd December, 1952 and at the time. 


of the application was the ee 
ing Engineer : B), in 
Shillong. The date of birth: of the peti- 
toner as. recorded in the service book 
which -is produced before-us is January, 
1916, which the petitioner states as 16th 
January, 1916, perhaps, in view of Sub- 
sidiary Rule 8. According’ to the service 
record, therefore, the petitioner is to re- 
tire on 16th January, 1971 in accordance 
with Fundamental Rule 56. There was 
no doubt -about his age until-29th-Decem- 
ber, 1964, on which date the: Secretary 
to the Government wrote to him to fur- 
nish an attested copy of his Matricula- 
tion Certificate and, if the same was not 


available, he was asked to furnish the’ 


year. of passing his Matriculation Exa- 
mination, name of the school and: centre 
of his examination and his roll number. 
The petitioner replied to this letter stat- 
ing that he had passed-his Matriculation 
axamination of the Calcutta University 

fn the year 1932 from Barpeta High 
School at Gauhati centre, but he did not 
temember his roll number. 


2. It appears that since the peti- 


ioner could not furnish the original 
Matriculation Certificate or its . attested 
2opy, the Government got a duplicate of 
she same from the Calcutta University 
and also found. the relevant entry re- 
zarding his passing the Matriculation 
Examination, with his age in the Cal- ` 
tutta Gazette dated 9th June, 1932. Ac<, 
zording to the information available from ` 


those records the petitioner was17 years 


2 months on Ist March,-1932 as per his 
Matriculation Certificate, corroborated by 
the entry in the Calcutta Gazette. The 
Government wrote to the -petitioner on- 
15th April, 1965 as follows: 


“Please refer to the correspondence 
quoted above and to let this Department 
know whether your. Matric Certificate is 
available with you. . If so, an attested 
copy of the same may be furnished to 
fhis De PAS within 30th April/ oe 


N. 


A. I. Re 
Otherwise your date of birth will be 


_- calculated as per the age recorded in the 


Calcutta Gazette in which your result of 
Matric Examination was published.” 


We do not find any reply of the peti- 
tioner to this letter. Nothing appears to 
have happened between this letter dated 
15th April, 1965 and May, 1969 in which 


3 month on 23rd May. 1969 the Govern- 


ment addressed a letter to -the Accoun- 
tant General altering the date of birth 
of the petitioner in the service book to 
ist January, 1915 instead of January, 
1916. The letter reads as follows: 


“T. am directed to say that the date 
of birth of Shri R. K. Dutta, Superin-. 
tending Engineer falls on Ist January, 
1915, according to his Matriculation Certi- 
ficate a duplicate copy ‘of which has 
since been obtained by this Department 
from Calcutta .University.. Necessary 


correction (sic) this effect has been made 


in- the Service Book where an attested 
copy of’ the certificate. has also been 
placed. : : l 

zz ® ” 


A copy of this letter was forwarded to` | 


the petitioner and it is. mentioned there- 
in that that was in continuation of -an- 
other Government letter dated 10th 
April, 1969, “a reply to which is still 
awaited”. It is further mentioned: “Ac- 
cording. to his Matriculation Certificate, 


his date of -birth falls on 1-1-1915 and 


as. such, he will’ have to retire from ser- 
poe with effect from ist January, -1970 
(E. N.) on attainment of. 55. years of age”. 
The order that is contained in this letter 
is being questioned in this Rule. 


He It is contended on behalf of 
the petitioner that. the correction of his 
age in the service book was made with- 


- out giving him a reasonable opportunity 


to show and establish his real ageand as 
such the order is liable to be quashed, 
as the same has been done to his pre- 
judice, compulsorily retiring him about 
an year earlier than -it is due. Mr. 
Choudhuri, the: learned counsel for the 
respondent, draws our attention to the 


correspondence between the petitioner 


and the ‘Government; and particularly to 
the letters dated: 15th: April 1965 and 
10th April 1969, the latter which the 


. petitioner ‘denies to have received. As- 


suming that the petitioner received both 
the letters and taking the entire corres- 
pondence ` between the parties into con- 
sideration, it is difficult to hold that the 
petitioner was given a reasonable _ op- 
portunity to establish his real age before 
the authority finally decided. to correct 
his date of birth in the service record 
basing on the Matriculation Certifi- 
cate. That the authority had the infor- 
mations from the - Calcutta University 
may be said to be. known to the peti- 


tioner. Whether this knowledge of the 
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petitioner that the authority had ccme 
to know about his age recorded in the 
Matriculation Certificate is sufficient to 
do away with any reasonable oppoztu- 
nity to the petitioner prior to the Cov- 
ernment taking action for correcting his 
service record? In the letter dated 15th 
April, 1965; the Government let the peti- 
tioner know if he could not furnish at- 
tested copy of the Matriculation Certi- 
ficate the date of birth would be ca.cu- 
lated as recordedinthe Calcutta Gaz=tte 
in which the result of the Matricula- 
tion Examination was published.. From 
the above, it means that the petiticner 
was asked to furnish the attested copy 
of the Matriculation Certificate within 
30th April, 1965, failing which the cate 
as recorded in the same shall be the 
determining age. This letter by itself 
cannot be a substitute for adequate op- 
portunity to the petitioner to estahlish 
his real age vis-a-vis the Matriculazion 
Certificate. 

In the letter dated 10th April, 1969 
the petitioner was asked to furnish the 
attested copy or duplicate of the Metri- 
culation Certificate and also the decu- 
ments on the basis of which his age was 
recorded in the service book, and it was 
stated therein that “if, however, you ‘fail 
to produce the documents as aforesaid, 
your date of birth will be calculated on 
the basis of the age recorded in the Cal- 
cutta Gazette”. We do not think that 
even if this letter was received by the 
petitioner, this would mean that he had 
adequate. opportunity o establish his 
real age before the authority. It is also 
apparent that after this letter, no ofher 
correspondence took place between the 
parties and the impugned order was 
made on 23rd May. 1969 where it ap- 
pears the Government was still await- 
ing reply to the letter dated 10th April, 
1969. The petitioner was therefore not 
given any reasonable opportunity to esta- 
blish his age by giving evidence be“ore 
the authority before it decided to act 
upon the age recorded in the Matricla- 
tion Certificate. This case is governed 
by the decision of the Supreme Cour: in 
State of Orissa v. Binapani Dei, AIR 1967 
SC 1269, and the following observations 
of the Court may be quoted 


“Tf an enquiry was intended: to be 
made, the State authorities should have 
placed all the materials before the first 
respondent and called upon her to ex- 
plain the discrepancies and to give her 
explanation in respect of those diszre- 
_pancies and to tender evidence about her 
date of birth. 

* i = š = 

* *: x * 
Tt is true that the order-is adminis‘ra- 
tive in character, but even an adminis- 
trative order which involves civil con- 


sequences, as already stated, must be 
made consistently with the rules of natu- 


‘R. K. Dutta v. State Govt. (Goswami C. J.) 
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ral justice after informing the first res- 
pondent ofthe caseofthe State, the evi- 
dence in support thereof and ‘after giv- 
ing an opportunity to the first respon- 
dent of being heard and meeting or ex- 
plaining the evidence.” - 


This is exactly what was not done in| 
the case of the petitioner as well. 


4, Mr. Choudhuri relied on 2 
decision of the Supreme Court in State 
of Assam v. M. K. Das, AIR 1970 SC 
1255 and another decision reported in 
Collector of Central Excise and Land 
Customs v. Sanwarmal Purohit, 1969 
Assam LR (SC) 11 and lastly on the deci- 
sion in State of U. P. v. Om Prakash 
Gupta, AIR 1970 SC 679. In the last 
case, the following -observations were 
particularly emphasised: 


“It is true that an enquiry under 
Section 240 of the Government of India 
Act, must be conducted in accordance 
with the principles of natural justice. 
But those principles are not embodied 
principles. What principle of natural 
justice should be applied in a particular ` 
case depends on the facts and circum- 
stances of that case. All that the courts 
have to see is whether the non-obser- 
vance of any of those principles in a 
given case is likely to have resulted in 
deflecting the course of justice”. 


In Mahendra Kumar Das’ case, AIR 1970 
SC 1255, the test that the Supreme Court 
applied was that the authority should 
not act upon any materials against the 
delinquent without affording him an op- 
portunity to explain those facts collect- 
ed against him. The Supreme Court 
held that this test was fulfilled in the 
case of the dismissed officer. Their Lord- 
ships observed: 


“If it is established that the material 
behind the back of the delinquent officer 
has been collected during the enquiry 
and such material has been relied on by 
the enquiry officer, without its having 
been disclosed to the delinquent officer, 
it can be stated that the enquiry pro- 
ceedings are vitiated:” 


Having observed as above, the Supreme 
Court held that there was no warrant 
for the High Court to hold that there 
was “no doubt that the 5. D. P. O. took 
Into consideration the materials found 
by the Anti Corruption Branch 
The cases cited by Mr. Choudhury are, 
therefore, clearly distinguishable and do 
not come to his aid. 


5. We are, therefore, clearly of 
opinion that this is a case in which the 
age of the petitioner was corrected in 
the service book violating the principles 
of natural justice and as such the im- 
pugned order is quashed. A Writ of Man- 
damus shall issue directing the autho- 
rities not to give effect to that order cor- 
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recting the service record. The petition 
is allowed with costs of Rs. 100/-. 


D. M. SEN, J.:— 6. I agree. 
Petition allowed. 
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Shri Ngurohiezao Angami and an- 
other, Petitioners v. Sub-Divisional Off- 
cer (Civil) and Sub-Divisional Magistrate, 
ches A Nagaland ‘and others, Respon- 
ents 


Civil Rule Nos. 237 and 238 of 1970, 
D/- 23-12-1970. 


(A) Constitution of India, Article 31 
— In view of Articles 21 and 31 and the 
orineiale of Rule of Law, Government 
cannot evict persons in possession of 
Government land either as tenants or 
as trespassers by using force except by 
authority of law. (X-ref:— Constitution 
of India, Article 21). AIR 1968 SC 620 
Rel. on; AIR 1955 Cal 601 held overruled 
by AIR 1968 SC 620. 
(Paras 15, 16) 


(B) Constitution of India, Art. 226 
— Where the petitioner as Chairman of 
Village Council representing the villagers 
presented petition to Government against 
identical notices served on him and the 
villagers for vacating Government land 
and the petition was rejected, a single 
petition by the petitioner on behalf of 
himself and villagers is maintainable 
under Article 226. (Para - 6) 


(C) Constitution of India, Art. 226 
~— Where no law has been. pointed out 
under which notice and order of evic- 
tion from Government land were issued 
by Government, they are without juris- 
diction and hence must be quashed. 

(Para 16) 


Cases Referred : Chronological Paras 


(1968) AIR 1968 SC 620 (V 55) = 
(1968) 2 SCR 203, Lallu Yesh- 
want Singh v. Rao Jagdish Singh 

12, 15 

(1955) ATR 1955 Cal 601 (V 42) = 
1955 Cri LJ 1572, State of West 
Bengal v. Birendra Nath Basunia 12 

(1954) AIR 1954 Bom 358 (V 41) = l 
ILR (1954) Bom 950, K. K. Verma 
y. Naraindas C. Malkani 12 

(1924) AIR 1924 PC 144 (V 11) = 
51 Ind App 293, Midnapur Zemin- 
dari -Co. v. Naresh Narayan Roy 12 


B. C. Barua, J. P. Bhattarcharjee, 
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PATHAK, Ag. C. J.:— Civil- Rule 
No. 237/70 arises out of a petition 
filed by one Ngurohiezao Angami on be- 
half of himself and the villagers of Teny- 
iphe Village District Kohima, Nagaland. 
The petitioner’s case is that he is a resi- 
dent- of village Tenyiphe in the District 
of Kohima in the State of Nagaland. He 
belongs to Angami Scheduled Tribe and 
is the Chairman of Tenyiphe Village 
Council constituted in accordance with 
the custom and practice followéd from 
time immemorial amongst the Angami 
tribe residing in Nagaland. The area in 
occupation of the members of the An- 
gami tribe since the time immemorial is 
the entire . area within the following 
boundaries: On the North—-upta Dima- 
pur, onthe South—starting from Mao,on 
the West—from Dzulake andonthe East 
—up to Saiduma. According to customs 
prevalent amongst the Angami tribe, the 
members thereof are entitled to occupy, 
use and enjoy lands within the above 
area for their own cultivation and resi- 
dence by forming villages under. differ- 
ent Village Councils. In 1951 Angami 
villagers residing in the villages Zakhama 
Viswema, Khuzema, Kohima, Jotsoma, 
Khonoma, Miazuma. Merema, Pfuchama, 
Tophema, Chiechema, Kigwema, Puesama 
and. other villages in the Naga Hills 
decided to shift to other Angami areas 
due to over-population and scarcity of 
cultivable land in their villages, and the 
land situated by the side of Imphal- 
Dimapur Road in between six and seven 
mile-stones being found to be covered 
by jungles and not inhabited by others, 
the villagers of the aforesaid villages 
shifted to the aforesaid lands and con- 
structed a village known as Tenyiphe 
village. The villagers reclaimed the land 
after hard toil and made it fit for culti- 
vation and residence. 

The petitioner further states that 
the members of the Angami ` tribe have 
the right to occupy and enjoy the said 
lands by virtue of customary law preva- 
lent in Nagaland followed from time im- 
memorial. In the said Tenyiphe village 
about 915 villagers with members of 
their families are permanently settled 
and started cultivation of land in their 
respective areas under the supervision 
and guidance of the Village Council con- 
stituted by the villagers. The villagers 
informed the authorities through the 
petitioner about the constitution of the 
village and they also performed all custo- 
mary rites including the rite known as 
“Cena”. That the villagers of Tenyiphe 
village have spent more than 8 lakhs of 
rupees in reclaiming the land and raising 
cultivation thereon. They are raising 
paddy, mustard seed and other staple 
food on the land. The villagers inform- 
ed the authorities from time to time 
about the constitution of the new village 
and even on 17-2-68 the petitioner on 
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behalf of the villagers informed the 
Deputy Commissioner, Kohima about the 
permanent settlement of the villagers in 
the village with the request not to alow 
the members of other tribes to occupy 
lands within Angami area. No objec- 
tion was raised by the authorities of the 
State Government at any earlier stage 
to the constitution of the new village and 
the use and occupation of the lands in 
question by the villagers settled in that 
village permanently. That in first part 
of February, 1970 notices dated 29-1-70 
issued by the Sub-Divisional Oficer 
(Civil), Dimapur were received by some 
villagers of Tenyiphe village requiring 
them to dismantle their houses or to 
show cause within seven days from the 
date of issue of the said notice as to 
why the ‘Kheti huts’ constructed by the 
villagers should not be demolished, fail- 
ing which why they should not be evict- 
ed therefrom forthwith without any fur- 
ther reference. 


After the service of the notices the 
petitioner along with some other villagers 
represented to the Extra Assistant Com- 
missioner of Dimapur, Respondent No. 3 
personally to grant further time to mow 
cause against the action proposed in the 
notices. Respondent No. 3, however, ob- 
served that the lands being Government 
lands there was no necessity of giving 
notice end they would be evicted from 
the land by use of force. Thereafter the 
houses of a number of villagers were 
demolished and their cultivation ‘was 
destroyed by police force and armed 
force with the assistance of elephants 
during the period from 18th February 
to 2ist February, 1970. That the villazers 
whose houses were demolished and culti- 
vation destroyed not having any ozher 
land for their residence and cultivation, 
are still in occupation of the lands in 
the village by constructing temporary 
sheds in places of their permanent cnes. 
The villagers whose houses were not de- 
molished during the period from  _8th 
February to 21st February, 1970, are 
still residing in the village with mem- 
bers of their families having their houses 
and standing cultivation’ on the land. 
Thereafter the petitioner submitted a 
petition dated 28-2-70 before the Sub- 
Divisional Officer, Dimapur, respondent 
No. 1 objecting to the action of the autho- 
rities in the matter of attempted evic- 
tion of the villagers and prayed for siv- 
ing them hearing before the disposa of 
the objection. The respondent Ne. 
without giving any hearing to the peti- 
tioner and others and without consider- 
ing the various facts and points ra.sed 
in the petition dated 28-2-70 passed an 
order on 2-3-70 rejecting the said okjec- 
tion. 


2. By this writ petition the reti- 
tioner has challenged the aforesaid nctice 
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dated 29-1-70 and the order dated 2-3- 
70 passed by the Sub-Divisional Officer, 
Dimapur. 

3. Annexure I to the petition is 
the impugned notice and Annexure IH 
to the petition is the impugned order. 


4. Mr. B. C. Barua. the learned 
counsel appearing for the petitioner sub- 
mits that the lands in question are in 
possession of the petitioner and his co- 
villagers and they have got their houses 
thereon and they have not been dispos- 
sessed as yet. The learned counsel sub- 
mits that there is no law authorising the 
Government to evict these persons and 
that the impugned notice and order were 
issued and passed without any authority 
of law and as such these are wholly 
without jurisdiction and Hable to be 
quashed. 

5. Mr. S. K. Ghose, the learned 
Advocate General for Nagaland, at the 
outset, raises a preliminary objection 
that the petition on behalf of several 
persons is not maintainable. 


6. From the record it is found 
that the notice Annexure I is in the 
same terms though addressed to differ- 
ent villagers. The petitioner claims that 
he is one of the affected persons and 
he represented other villagers before the 
Sub-Divisional Officer also and he as the 
Chairman of the Village Council sub- 
mitted the petition dated 28-2-70 before 
the Sub-Divisional Officer on behalf of 
all the villagers of the village and this 
petition has been disposed of by the 
learned Sub-Divisional Magistrate by his 
order dated 2-3-70. In view of the facts 
and circumstances of the case I hold that 
the preliminary objection has no sub- 
stance and the petition is maintainable. 


7. The learned Advocate General 
then submits that the land in question 
is Government land and the petitioner 
and his co-villagers are mere encroachers 
who are liable to be evicted even with- 
out notice. He further submits that the 
petitioner has no legal right to the land 
and therefore no mandamus can be is- 
sued in the instant case. 


8. In their affidavits-in-opposition 


the respondents have denied the facts 
alleged by the petitioner. The case of 
the respondents is that the lands in 


question are Government lands and the 
petitioner and the other villagers were 
mere encroachers on Government land 
and therefore they were not entitled to 
any notice of eviction. That some of the 
encroachers approached respondent No. 3 
after specific period mentioned in the 
notice to show cause had expired and 
therefore their objection was rejected. 
It has been stated in paragraph 13 of the 
affidavit filed on behalf oz respondents 
Nos. 4, 5 and 6 that after the eviction 
was over, some encroachers including 
the petitioner re-entered the land after 
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obtaining the order for maintaining 
status quo from this Court. From An- 
nexure B to the affidavit in opposition 
filed by the Sub-Divisional Officer 
tCivil), respondent No. 1, it is found 
that Government permanent porters and 
elephant were used for eviction works, 
ebout 322 ‘kheti’ huts were demolished 
during the course of eviction, the church 
end granary huts belonging to the 


church were not touched, care was taken. 


through the evicting period, no standing 
crops .and household articles were 
camaged and encroachers were also given 

e limit and allowed to harvest the 
ate crops in the encroached fields 
on humanitarian grounds. 

9. On a consideration of the facts 
elleged and admitted in the case it is 
quite clear that the petitioner and other 
villagers were in possession of the lands 
in question by constructing huts for 
residence and by growing crops thereon. 
Even if it be assumed that the peti- 
tioner and the other villagers were en- 
croachers on Government land, they 
used to reside there, they have or had 
their houses and they have got their 
= cultivation on the land; the church, 

the granary huts and the cultivation of 
the petitioner and the villagers are. ad- 
mittedly there on the land. 

10.. The points that arise for con- 
äderation are whether the impugned 
notice and order were issued and passed 


under any authority of law; if not whe-' 


ther Government can evict the petitioner 
end others by using force without nay: 
ing recourse to any law. 


11. The learned counsel for ihe 
petitioner submits that the action of evic- 
tion or attempted eviction of the 
petitioner and the other villagers 
were not authorised. by any law 
“hat neither Rule 18 of the Settlement 
Rules under the Assam Land and Reve- 
nue Regulation nor any provision of the 
Forest Regulation of Nagaland is appli- 
cable to the impugned notice and order 
cf eviction. We asked the learned Advo- 
cate General to show us under what 
provision of law the eviction notice. and 


the order were issued and passed but no.: 


legal provision hasbeen pointed out to us 
under which the notice of eviction was 
issued or the order of eviction was pass- 
ed. The learned Advocate General sub- 
mits that since the petitioner and_ the 
cther villagers are trespassers on Gov- 
ernment land, the Government have the 
authority to evict them by using 
reasonable force. 


12. Thus we are led to consider 
fhe question whether Government may 
evict without any authority of law by 
using force, persons who are in occupa- 
tion of Government land as trespassers 
or encroachers. On this point the learn- 
ed Advocate General of Nagaland refer- 


Ae I. R. 
red to the decision in the case of State 
of West Bengal v. Birendra Nath Basu- 
nia, AIR 1955 Cal-601. The Calcutta 
High Court in that case held as follows: 
“The principles laid down by the 
Court of Appeal are simple and I do not 
see why they should not apply in India. 
On the termination of a lease, the full 
rights in the leasehold property. includ- 
ing the right to possession, revert to the 
lessor. He then becomes entitled to en- 
ter his own land and take with it what 
order he likes. Hf the lessee continues 
to remain on the land with no longer 
any right to be there and refuses to 
vacate, the lessor has every right to deal 
with him as a trespasser and use reason- 
able force against him for. his eviction in 
defence of his right to property: and in 
assertion of his right to possession which 
right to property ‘embraces. 


' If the lessor in making a forcible 
entry infringes the criminal law, he will 
make himself liable to be punished under 
a prosecution, but he will infringe no 
right of the lessee. If he uses more than 
necessary, he may éven expose himself : 
to a civil liability to pay damages for 


- the excess force uséd, but there can be 


no doubt of his right as against the 
lessee to enter upon the land upon the 
expiration of the term and the accrual 


of the right of entry, by force if neces- 


sary. For forcible entry, the lessee him- 

self, if he has become a trespasser, has 

no cause of action against the -lessor 

ees on the ground that it was forci- 
e, À 


It would thus appear that if in mak- 
ing a forcible entry against the lessee 
who -is squatting on the land without 
any right to be there, the lessor takes 
the law into his own hands, he does so 
only in the sense of acting on his own 
responsibility in accordance with the 
Jaw and if peace is broken, it is only 


- beeause the recalcitrant lessee offers re- 


sistance adversely to the law.” 

The above decision of the Calcutta High’ 
Court was overruled by the Supreme 
Court in the case of Lalu Yeshwant 
Singh (dead) by his legal representative 
v. Rao Jagdish Singh, AIR 1968 SC 620 
wherein the following . observations of 
the Supreme Court are relevant for the 
purpose of deciding the point before us: 


“Some stress was laid on the words 
‘in the case of proof of trespass’ in Sec- 
tion 326 by the learned counsel for the 
respondent. According to him, a land- 
lord does not commit trespass when he 
forcibly enters on land in the posses- 


sion of a tenant whose tenancy has ex- 


pired. In our view in the context, the 
word. ‘trespass’ here would include forci- 
ase entry and dispossession by the land- 
ord. 

Reference was made to a number of 
English authorities in this behalf but it 
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is not necessary to deal with them be- 
cause the law in India on this sukject 
is different. Under Section 9 of the 5pe- 
cific Relief Act it is well settled that 
question of title is irrelevant in a suit 
under that Section. As the-structure of 
Section 326 of Qanoon Mal, read with 
Section 163 of Qanoon Ryotwari is simi- 
lar to Section 9 of the Specific Relief 
Act, there is no reason why Section 326 
should be interpreted differently. 3 

In Midnapur Zemindari Co. Ltd. v. 
Naresh Narayan Roy, 51 Ind App 293 at 
p. 299 = (AIR 1924 PC 144 at p. 147), 
the Privy Council observed: 


‘In India persons are not permiited 
to take forcible possession: they must ob- 
tain such possession as they are entitled 
to through a Court. 

In K. K. Verma v. Naraindas C. 
Malkani, ILR (1954) Bom 950 at p. 957 
= (AIR 1954 Bom 358 at p. 360), Chegla, 
C. J. stated that the law in India was 
essentially different from the law in 
England. He observed: 


‘Under the Indian law the possession 
of a tenant who has ceased to ke a 
tenant is protected by law. Although 
he may not have a right to continue in 
possession after the termination of the 
tenancy his possession is juridical and 
that possession is protected by statute. 
Under Section 9 of the Specific Relief 
Act a tenant who has ceased to b2 a 
tenant may sue for possession against 
his landlord if the landlord depr-ves 
him of possession otherwise than in due 
course of law, but a trespasser who has 
been thrown out of possession cannot go 
to the Court under Section 9 and claim 
possession against the true owner.’****** 

Our attention was invited 
decision of the Calcutta High Court in 
AIR 1955 Cal 601. In that case the Eigh 
Court refused to issue an order urder 
Article 226 of the Constitution prohibit- 
ing the Government from forcibly taking 
possession of lands which had keen 
validly resumed by Government. We 
are not concerned with that queszion 
here. But we do not agree with the con- 
clusion of the High Court that a lessor 
is entitled in India to use force to throw 
out his lessee.” 

13. In view of the law laid dcwn 
by the Supreme Court on the point it 
is clear that a lessor in India is not en- 
titled to use force to throw out his lessee 


even though the term of the lease might . 


have expired. The landlord may evict 
the tenant even after expiration of the 
lease only by having recourse to law. 


14. In.the instant case the peti- 


tioner and the other villagers claim that | 


they are in possession of the lands in 


question by establishing e village accecrd-. 
ing to the custom of their tribe and they - 


also informed the authority about the 
establishment of the village. Without 


to the’ 
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expressing any opinion on the facts al- 
leged one thing is: clear that the péti- 
tioner and the other villagers were in 
possession of the lands in question. They 
had their houses, cultivation and the 
village church. Though it is alleged that 
they have been evicted, but as observed 
earlier, the eviction was only partial 
and the petitioner and the other villagers 
are on the land -with some of their 
houses, their cultivation-and their church. 
The question that arises for considera- 
tion is whether on the above facts the 
Government may evict the petitioner 
and other villagers by using force with- 
out any authority of law. 

15.. Article 21 of the Constitution 
lays down that no person shall be de- 
prived of his life or personal liberty ex- 
cept according to the procedure estab- 
lished by law. Article 31 of the Consti- 
tution Jays down that no person shall 
be deprived of his property save by 
authority of law. The petitioner and 
the other villagers claim that they are 
possessing the lands in question by con- 
stituting a village according to custo- 
mary law. The admitted position is that 
they were in actual possession for some 
years. They had their houses, cultiva- 
tion and their village church. Thus it 
is quite clear that they have acquired 
some possessory interest in the lands in 
question. Though at- the initial stage 
they might have been trespassers or en- 
croachers on Government land, in view 
of the decision of the Supreme Court in 
the case of AIR 1968 SC 620 (supra) the 
petitioner and other villagers may not 
be evicted by force without any autho- 
rity of law. It is now settled law that 
a tenant in India is not evictable by the 
landlord by using force even though the 
tenant remains on the tenancy land as 
trespasser after the expiry of the lease. 
and he may be evicted only by having 
recourse to law. Thus in my judgment, 
in view of the provisions of Articles 21 
and 31 of the Constitution, and the Rule 
of Law which is the guiding principle 
in a- welfare state like ours, the Govern- 
ment may not evict persons in posses- 
sion of overnment land either as 
tenants or as trespassers by using force 
except by authority of law. 

16. - Mr. Barua, the learned coun- 
sel also submits that the petitioner prays 
not for restoration of possession but for 
permission to continue in possession till 
evicted according to procedure establish- 
ed by law. In my judgment Govern- 
ment have no right to evict persons in 
possession of Government lend by using 
force if the Government action cannot 
be supported by any authority of law. 
In the instant case as observed earlier, 
no law has been pointed out to us by 
the learned Advocate General under 
which the impugned notice and order 
of eviction were issued and passed. In 
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the circumstances I hold that the irm- 
pugned notice and order are without 
jurisdiction and cannot be sustained and 
hence those are quashed. The respon- 
cents are directed not to give effect to 
the impugned notice and order of evic- 
tion. The petition is thus allowed. The 
rule is made absolute. In view of the 
facts and circumstances of the case I 
make no order as to costs. 

17. Civil Rule No. 238/70 arises 
cut of petition filed by Sri Khuu one- of 
the residents of Tenyiphe village against 
the notice of eviction dated 29-1-70 and 
the order of eviction dated 2-3-70, which 
I have dealt with in Civil Rule No. 237/ 
70. The facts and questions of law that 
arise in this case are the same as those 
in Civil Rule No. 237/70. In the circum- 
stances the decision in Civil Rule No. 
237/70 will govern the decision of the 
present case. This petition therefore is 
elso allowed and the rule is made abso- 
lute, but there will be no order as to 
costs. 

D. M. SEN, J.:— 


18. I agree. 


Petition alowed. 


AIR 1971 ASSAM AND NAGALAND 78 
(V 58 C 22) 


P. K. GOSWAMI, C. J. 
M. C. PATHAK, J. 


Thangliana, Petitioner v. H. K. 
Bawichhuaka and others; Respondents. 

Civil Rule No. 678 of 1969, D/- 20-7- 
1970. 


(A) Interpretation of Statutes — 
Rule of construction — Section has to 
be construed as a whole — It cannot 
be construed without - reference to pro- 
viso. (Para 6) 

(B) Civil Services — Mizo ‘District 
Council Service Rules, Rule 26 Proviso 
— Right of reasonable opportunity to 
show cause against punishment extends 
also to temporary employee except under 
conditions ‘of proviso — Rule does not 
violate principles of natural justice. 

(Paras 7, 8, 9) 

(©) Civil Services — Mizo District 
Council Service Rules, Rules 11, 26 — 
Rule 11 broadly and substantially cor- 
responds to Article 311 (1) — Rule 26 
envisages two opportunities in manner 
as provided under Article 311 (2) of Con- 
stitution — Rules have to be interpreted 


AND 


in accord with principles of natural jus- . 


tice — (Constitution of India, Article 311) 
— (Interpretation of Statutes). 


(D) Civil Services — Mizo District 
Council Service Rules, Rule 26 — Depart- 
mental enquiry against government ser- 
vant — Enquiry confined only to cross- 
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. District 


(Paras 9, 11) 
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examination of said government servant 
— Enquiry held was vitiated for viola- 
tion of rule of natural justice even thougb 
two nonien were given to him as requir- 
ed by rule. - ' - (Para 11) 


Cases Referred: Chronological Paras 
(1958) 1958-1 QB 439 = 1958-1 

All ER 454, Piper v. Harvey 6 
(1951) 1951-1 KB 736 = (1950) 2 

All ER 982, Curtis v. Maloney 
(1940) 1940 AC 206 = 109 LJ PC. 

38, Jennings v. Kelly 6 


P. K. Bhattachariee, for Petitioner: 
N. M. Lahiri and B. M.'Mahanta,. for 
Respondents. 


GOSWAMI, C. J.:— This Rule is 
directed against an order dated 26th 
April, 1969, removing the petitioner from 
his service ‘under the Mizo District Coun- 
cil (hereinafter called the ‘Council’). It 
is stated that the petitioner was held 
to be guilty of the offences charged and 
was disqualified for future employment. 
The amount of: revenue defalcated by 
him, viz., Rs. 646.80 was ordered to be 
written off from the accounts of the 
Council. 


2. The petitioner joined the Coun- 
cil as a Lower Division Assistant on 7th 
May, 1955 and thereafter was promoted 
to the post of Upper Division Assistant 
on 6th May,-1961. He was placed under 
suspension under Rule 29 of the Mizo 
District Council Service Rules  (herein- 
after called ‘the Rules’) with effect from 
lith September, 1965 pending depart- 
mental - ‘proceedings against him. On 8th 
January, 1966 he was asked to show 
Cause against five heads of charges. The 
petitioner replied to the charges on 14th 
January, 1966 and denied the same. An 
enquiry was -conducted by the Secreta- 
ry, Mizo District Council in which it ap- 
pears only the delinquent employee was 
subjected to a series of questions on 15th 
February ‘and 19th February, 1966. No 
other witnesses were examined in order 
to establish the charges framed against 
him. The first two charges were with 
reference to the dezalcation of Rs. 611.10 
and misappropriation of service stamps 
of the value of Rs. 35.70 respectively, 
Charges Nos. 3 and 4 relate to his direct 
correspondence with the Government of 
Assam which was considered an act of 
disobedience of authority and “subser- 
vient (sic) activities against the Mizo 
Council”. Charge No. 5 need 
not be mentioned as that was dropped. 
On ist July, 1966,the petitioner was hand- 
ed over the preliminary findings record- 
ed by the Secretary and the petitioner 
showed cause against those by his letter 
dated 4th July, 1966. Finally on 26th 


. April, 1969, -the Chief Executive Mem- 
ber passed the 


impugned order. The 
petitioner preferred an appeal which was 
not entertained by the authority and 
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hence this application under Article- 226 
of the Constitution of India. 


3. The petitioner contends that 
he was not given a reasonable oppcrtu- 
nity to show cause against the proposed 
punishment. He submits that Rule 26 
of the Rules has not been complied with 
in his case. Rule 26 runs as follows :— 


“No permanent employee of the 
Council shall be dismissed or otherwise 
punished without giving him a reason- 
able opportunity to show cause ageinst 
the punishment proposed to be award- 
ed. Provided that it may not be neces- 
sary to give the opportunity to tem- 
porary employee or to a person whose 
dismissal or other punishment is the re- 
sult of a conviction on a criminal charge, 
or where there are grounds, to be re- 
corded in writing to the effect that it 
is not practicable to give the person 
such an opportunity. 

For the purpose of this rule purish- 
ment includes dismissal, removal, reduc- 
tion of pay or transfer to a lower grade 
or post.” 


4, Mr. Lahiri contends that only 
a permanent employee of the Council 
is entitled to a reasonable opportunity 
to show cause against punishment under 
Rule 26 and as the petitioner is a tem- 
porary employee he is not entitled to 
the reasonable opportunity as enviseged 
under Rule 26. Alternatively he sub- 
mits that reasonable opportunity all the 
same, has been afforded to the petitioner 
-to meet the charges and there is no 
violation of the principles of natural 
justice. i 


5. The first submission of Mr. 
Lahiri turns on the interpretation of 
Rule 26. The first part of the rule, as 
it goes, provides that no permanent em- 
ployee shall be dismissed or otherwise 
punished without giving him a reason- 
able opportunity to show cause against 
the punishment proposed to be award- 
ed. This would ordinarily mean as if an 
employee other than a permanent 2m- 
ployee, that is to say, a temporary 2m- 
ployee is not entitled to such reasonable 
opportunity. If the rule ended with the 
first sentence and did not contain the 
proviso, which we will presently exa- 
mine, the above meaning perhaps may 
be possible. But the proviso refers to 
temporary employee as well as to a 
person whose dismissal or other punish- 
ment is the result of a conviction on a 
criminal charge or where there are 
grounds to be recorded in writing to the 
effect that it is not practicable to give 
reasonable opportunity. 


6. Dealing with ‘Construction to 
avoid collision with other provisicns’, 
Maxwell on Interpretation of Statutes, 
Eleventh Edition, puts it as follows (at 
page 155): 
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“There is no rule that the first or 
enacting part is to be construed without 
reference to the proviso. The proper 
course is to apply the broad general rule 
of construction, which is that a section 
or enactment must be construed as a 
whole, each portion throwing light, if 
need be, on the rest.’ (Jennings v. Kelly, 
(1940) AC 206, 229: Curis v. Maloney, 
(1951) 1 KB 736). 7 
The same learned author in his latest 
Twelfth Edition, dealing with ‘Construc- 
tion of Provisos’, writes at pages 190-191 
as . follows: : 

“Tf, however, the language of the 
proviso makes it plain that it was in- 
tended to have an operation more exten- 
sive than that of the provision which it 
immediately follows, © it must be given 
such wider effect. epee v. Harvey, 
(1958) 1 QB 439). 

f a proviso cannot reasonably be 
construed otherwise than as contradict- 
ing the main enactment, then the pro- 
viso will prevail on the principle that 
“it speaks the last intention of the 
makers.” 


7. If the intention in Rule 26 
were to deprive a. temporary employee 
of a reasonable opportunity under all 
circumstances including an cccasion when 
he may be dismissed for a serious of- 
fence or lapse amounting to gross mis- 
conduct, the rule would have been word- 
ed, in our opinion, differently. Since the 
words ‘temporary employee’ figure along 
with ‘a person whose dismissal or other 
punishment is the result of a conviction’ 
ete., it stands to reason that the qualify- 
ing clause, viz., “whose dismissal or other 
punishment is the result of conviction 
on a criminal charge or where there 
are grounds’ etc., would qualify not only 
a person but also ‘temporary employee’. 
Even if this be, strictly speaking. imper- 
missible by the rule of proximity in 
English grammar or on account of the 
repetition of the word ‘person’ at the 
end of the proviso, still the word ‘person’ 
in the entire context, would include both 
temporary as well as permanent em- 
ployee. 


Even in this view of the matter, a 


temporary employee, except under the 
conditions of the proviso, cannot be dis- 
missed or punished without giving him 
a reasonable opportunity to show cause 
against the punishment. If this opportu- 
nity were intended to be denied 
temporary employee’ even when he is 
dismissed for gross misconduct, the ob- 
ject would have been achieved by omit- 
ting reference to ‘temporary employee’ 
and substituting the word ‘person’ by the 
words ‘permanent employee’. The pro- 
viso would have then read as follows: 
“Provided that it may not ‘be neces- 
sary to give the opportunity to a perma- 
nent employee whose dismissal or other 
punishment is the result of a conviction 


to a! 
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on a criminal charge, or where there are 
g-ounds ete. esceeanneeegeaeaeae 


8. The fact inak temporary em- 
ployee may be excluded from the pro- 
tection clause. in the first part of the 
rule because of the mention of perma- 
nant employee alone being given there- 
in the right to reasonable opportunity 
made - it necessary for including in the 
proviso temporary employee as well as 
any person of the specified category 
thereby limiting the scope and effect of 
the first portion of the rule. Since in 
the first part, only permanent employee 
is specifically mentioned, it was thought 
necessary to refer to ‘temporary em- 
ployee’ in the proviso, as otherwise even 
with the -word ‘person’, there may be 
some uncertainty as to its inclusion for 
the purpose of the protection clauses. 
Clipped. of details to put the content of 
the rule read with the proviso in plain 
language: 
| (1) No permanent employee shall be 
dismissed ` or punished without giving 
him a reasonable opportunity; 


k (2) Any person, whether temporary 
em employee or permanent employee, shall 
also be given a reasonable opportunity 
to show cause against punishment un- 
less he comes under the proviso; 


(3) Any person, whether. temporary 
employee or permanent. employee, may 
not be given reasonable opportunity to 
saow cause against punishment if 

(a) his dismissal or other punishment 
is the result of a conviction on a crimi- 
nal charge; - 

(b) where it is not practicable to 
give the person such an opportunity; in 
which case the grounds would have 5 
te recorded in writing. 


The above, in our opinion, is the. real i 


meaning and significance of Rule 26. 


9, It may be noted that Rule II 
and Rule 26 together attempt to provide 
for the protection that has been confer- 
red on Government employees under 
Article. 311 of the Constitution of India. 
Fule 11 may be said broadly and sub- 
<- grantially to correspond to Article 311 (2) 
and Rule 26 to Article 311 (2) before 


the Fifteenth Amendment. Article 311 (1) . 


after the Fifteenth Amendment has given 


legislative recognition to the earlier judi-: 


cial pronouncements of the Supreme 
Court and the various High Courts. in 
‘the interpretation of Article 311 ( 2). The 
‘interpretation which we have given to 
rule 26 is in accord with the principles 
of natural justice, the violation of which 
cannot be attributed to the rule-making 
body. Although, therefore, - unlike -in 
Article 311 of the Constitution, Rule 26 


jopens with the qualifying word ‘perma- 


nent’ we are of opinion that the proviso 
has extended the right also to tempo- 
‘rary employee dismissed or punished for 


A. I. R. 


misconduct except under certain speci-| 
fied conditions mentioned above. 


10. It should be observed thaf 
we are not required in this case to con- 
sider whether, if temporary employees 
were intended: under Rule 26 to be de- 
prived of the procedural safeguard of 
reasonable opportunity against infliction 
of punishment, the said rule would be 
bad on that score or for any other seri- 
ous legal infirmity. 


11. We have next to PERNT PE the 
alternative argument of Mr. Lahiri that 
the rules of natural justice have not 
been violated in this case. We find 
that the enquiry was confined. only to 
the cross-examination of the petitioner 
which fact is sufficient to vitiate it for 
violation of the - principles of natural 
justice. Even from the finding of the 
enquiry report, it appears that the En- 
quiry Officer having cross-examined the 
petitioner held that he did not succeed 
in disproving the charges. It cannot 
therefore be said that the petitioner was 


` given reasonable opportunity as envisag- 


ed under Rule 26. Mr. Lahiri contends 
that the reasonable opportunity is only 
to show cause against -the proposed 
punishment, that is to say, only one op- 
portunity of the like of the second op- 
portunity under Article . Əli (2) of the 
Constitution. 


We are unable to accept this sub- 


mission. Rule 26 envisages twa oppor- 
tunities in the manner provided for 


under Article 311 (2) of the Constitution, - 
viz., to show cause against the charge 


‘and then after termination of the- en- 


quiry and arrival of a tentative conclu- 
sion to show cause against the proposed 
punishment. Indeed, this very salutary 
procedure was actually followed by the 
respondent in the departmental enquiry. 
Two notices were given to the petitioner 
as required under the law. It is only 
in the course of the enquiry ‘we find 
reasonable opportunity accorded to the 
petitioner was not adequate and the en- 
quiry, for reasons stated above, was 
vitiated for violation of the rules of 
natural justice. 


. 12. In the result, the application 
succeeds. The impugned order is quash- 


ed. . The Rule is made absolute. There 
will be no order as to costs. : 
-M. C. PATHAK, J.:— 13% I 


agree, 
Rule made absolute. 


1971 


AIR 1971 star car ar AND Aas sI 
P. K. GOSWAMI. C. J. AND 
M. C. PATHAK, J. 


Intaz Ali Borbhuiya, Plaintiff-Ap- 
pellant v. The Superintendent of Police, 
Cachar, Silchar and others, Defendents- 
Respondents. 


Second Appeal No. 198 of 1968, D/- 
3-8-1970 from decision of D, C. Sangma, 
T Dist. J., Cachar at Silchar, D/-.£2-8- 


Constitution of India, Article 1 — 
Citizen of India — Person migrating to 
Pakistan voluntarily, not for any speci- 
fic purpose nor for short and limited 
period —- Non-compliance with prcviso 
to Article 7 — He cannot be demeed to 
be citizen of India. AIR 1966 SC 1614, 

oll. (Para 9) 


Cases Referred: Chronological Faras 
(1966) AIR 1966 SC 1614 (V 53) = 
1966 Cri LJ 1217, Kulathil Mammu 
y. State of Kerala 5, 8 


M. H. Choudhuri, M. S. Rahman and 
S. C. Das. for Appellant; T. N. Siagh, 
for Respondents. ` 


GOSWAMI, C. J. :—- This sedna ap- 
peal is directed against the judgment 
and decree of the learned Assistant Dis- 
trict Judge, Silchar, reversing those ear- 
lier of the learned Munsiff. 


2e The plaintiffs case In the paint 
is as follows: He is an Indian citizen by 
He was born in 1911 at village 
Dakhin Krishnapur andar Silchar Police 
Station, Cachar District, Assam. He has 
his ancestral home in that village. He 
was employed as a Clerk in the Cffice 
of the Inspector of Agriculture, Silchar, 
and he continued to serve as such fill 
the partition of India in 1947. At the 
time of partition, he was asked to signify 
his choice as to which cf the two PET 
nions he wanted to serve. Thinxin 
that his native District of Cachar would 
fall in the newly formed: Dominion of 
Pakistan, he -provisionally opted in 
favour of Pakistan. Subsequently when 
he found that the district of Cachar was 
allowed to remain with the rest of India, 
he wanted to change his provisional op- 
tion finally in favour of India. The 
authority concerned did not allow him 
to do so; instead he was released trom 
his service and was asked to go to East 
Pakistan and report for necessary post- 
ing. The plaintiff therefore relunctantly 
went to Pakistan and joined as a Clerk 
in the Agricultural Department at Sy_het, 
East Pakistan, leaving his wife and child- 
ren at Dakhin Krishnapur. Since 
- posting at Sylhet, he had been conti- 
nuously trying to get transfer to Cachar 
and was having communication with the 
Government of Assam. He finally took 
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a Pakistani passport and returned to- 
India in November, 1960. The plaintiff 
relies upon a letter dated 30-7-60 of the 
Under-Secretary to the Government of 
Assam addressed to him at Sylhet with 
regard to his application dated 27th May, 
1960 for acquiring Indian citizenship. Ift 
is stated in that letter Ext. A: 

“the case of a Pakistan optee per- 
son is considered in the light of the pro- 
visions of the Indian Citizenship Laws 
and therefore, the question of registra- 
tion as Indian citizen will arise only in 
case of an optee person who has re- 
turned to India and who has been 
acai resident here for a period of 

6 (six) months immediately preceding 
the date of his formal application for 
registration.” 

The plaintiff particularly avers in para- 
graph 3 of the plaint that after his re- 
turn to India in 1960 he began to reside 
at his ancestral home permanently and 
after six months applied for “necessary 
registration under the Indian Citizenship 
ACE sse soe one oe”? and that the application 
was till then under consideration of the 
Government. As he was served with 
a quit India notice, he has brought this 
suit for declaration of his right of 
ee and for permanent injunc- 
on. 

3. The defendants denied his 
claim and stated that the plaintiff opted 
for service under the Pakistan Govern- 
ment and migrated to Pakistan from 
India and served there till the later 
part of 1960. The plaintiff came to 
India on 2-11-1960 with a Pakistan pass- 
port and Indian visa which was valid 
up to 21-9-1961 but he continued his 
unauthorised stay after the expiry of 
the said period. His case was placed 
before the Foreigners Tribunal which 
also held him to be a foreigner. The 
defendants further dated that the plain- 
tiff has acquired the citizenship of 
Pakistan by voluntarily migrating there. 
Besides, obtaining of the Pakistan pass- 
port conclusively ‘proves that hbe re- 
nounced the Indian citizenship and ac- 
quired that of Pakistan. ‘The defendants 
stated that the Central Government is 
the only authority in a case of this 
description and the Civil Court -has no 
jurisdiction to entertain the suit. 


4, Although eleven issues were 
framed in the trial Court, the only 
issue that is of importance ‘and which 
was pressed in the appellate Court as 
well as here is Issue No. 11, which is: 

“Is the plaintiff a citizen’ of India 2” 


5. The plaintiff examined three 
witnesses including’ himself. No wit- 
ness was examined by the defendants. 
Both the Courts held, and in our opin- 
ion rightly, that the suit is not barred 
under Section 9 (2) of the Citizenship 
Act. The trial Court held that the 
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plaintiff was an Indian citizen and he 
did not voluntarily migrate to Pakistan 
within the meaning of Article 7 of the 
Constitution of India. The learned 
Munsiff observed as follows: 

“This, for the sake of his job he 
had to go to Pakistan and acquire the 
citizenship of that country. Now there 
is no documentary evidence here to 
show his trying to change the provisional 
option or his giving the final option in 
favour of India. In the plaint he does 
not speak of his giving any such final 
option and there he only says that he 
wanted to change the provisional option. 
He also gives divergent stories in the 
plaint, evidence and affidavit Ext. E re- 
garding the factor which led him to 
give the provisional option in favour of 
Pakistan. So we have to look to the 
circumstances in order, to examine his 
allegation. = . 
He gave up the service in Pakistan and 
took out a Pakistan passport as there 
was no other way to come back to 
India. Ultimately on receipt of the 
letter from the Government of Assam 
mentioned above (of 30th July 1960), 
which practically invited him, he came 
back. Thus, the conduct of the plaintiff 
ali through ‘before and after he left for 
Pakistan, clearly shows that he was an 
unwilling visitor to that country. He 
did not go there voluntarily. He 
went only -for the service and he was 
made to go by discharging from the 
office here and without allowing him to 
change the provisional option. He never 
migrated to Pakistan within the mean- 
ing of Article 7 nor he voluntarily ac- 
quires the citizenship of Pakistan within 
the meaning of. Article 9 of the Consti- 
tution of India. He was a citizen of 
India on 26-11-49 when Article 5 of the 
Constitution came into force and he has 
poe lost that status uptill now.” 

plaintiff's suit was thus decreed by 
the toad Munsiff. 


6. The learned Assistant District 


Judge dealing with the same issue, rely- 
ing upon a decision of the Supreme Court 
in AIR 1966 SC 1614, Kulathil Mammu v 
State of Kerala, held that the migration 
of the plaintiff was voluntary and was 
not for any specific purpose nor for a 
short and limited period and therefore 
Article 7 was attracted in his case and 
he shall not be deemed to be a citizen 
of India. The appellate court did not 
place any reliance on his evidence that 
be gave his provisional option under in- 
stigation from one Abdul Kadir Chou- 
dhuri, Director of Agriculture, who was 
not even examined as a witness. Regard- 
ing his final option for India, the appel- 
late court rejected his version and held 
that the letter Ext. A dated 30th July, 
1960. which the plaintiff has relied upon, 
does not guarantee him anything far less, 
registration as Indian citizen. The ap- 


A.LE. 


pellate court noticed the averment in 
Paragraph 3 of the plaint set out above 
and after appreciating the entire oral 
and documentary evidence came to the 
conclusion that he was not a citizen of 
India at the commencement of the Con- 
stitution. 

7e Before dealing with the sub- 
mission of the learned counsel for the 
appellant with regard to Article 7 of the 
Constitution, it is necessary to dispose 
of his application: for taking additional 
evidence in this case under Order 41, 
Rule 27, Civil P. C. The plaintiff call- 
ed for certain documents by an applica- 
tion before the trial court on 18-3-67, 
and the learned Munsiff passed the 
necessary orders calling for those papers. 
The defendants, in pursuance of- that 
order, produced certain documents on 
3-4-67, the date fixed for hearing of the 
case. After seeing these papers, the 
plaintiff did not make any further pray- 
er to the-Court and examined his wit- 
nesses, and the cas2 was closed on the 
same day, as the defendants declined to 
adduce any evidence. No application 
under Order 41, Rule 27 was filed be- 
fore the appellate court. We have gone 
through the application, but in the en- 
tire circumstances of the case, we do 
not think that it is a fit case where we 
should exercise our discretion in allow- 
ing additional evidence under Order 41, 
Rule 27, Civil P. C. 

8. The main question that comes 
up, for consideration is whether the 
migration of the plaintiff to Pakistan to 
serve under the Pekistan Government 
comes within the meaning of ‘migration’ 
in Article 7 of the Constitution of India. 
Article 7 reads as rollows: 

“Notwithstanding anything in Arti- 
cles 5 and 6, a person who has after the 
first day of March, 1947, migrated from 
the territory of India to the territory 
now included in Pakistan shall not be 
deemed to be a citizen of India: 

Provided that nothing in this Arti~ 
cle shall apply to a person who, after 
having so migrated to the territory now 
included in Pakistan, has returned -to 
the territory of India under a permit for 
resettlement or permanent return issued 
by or under the authority of any law 


-and every such person shall for the pur- 


poses of clause (b) of Article 6 be deem- 
ed to have migrated to the territory of 
ee after the nineteenth day of July, 
19 hig 

The Supreme Court in AIR 1966 SC 1614 
(supra) has observed as follows:— 

(In. para 6) Sosas it seems to us 
clear that when Article 6 as well as 
Article 7 use the word ‘migrated’, the 
intention must have been to give the 
wider meaning to that word, namely, go- 
ing from -one territory to the other.” 

Again (In para 11): “Even so we are 
of opinion that there is one qualification 
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which must be attached to the word 
“migrated” as used in these two Arti- 
cles, even though that word has the 
wider meaning of going from one place 
to another in the context of these A:ti- 
cles. That qualification is that the move- 
ment should have been voluntary and 
should not have been for a specific pur- 
pose and for a short and limited period.” 
We have therefore to consider this zase 
in the background of the law laid down 
in the above decision. The intentior. of 
the plaintiff being immaterial in this 
case, the migration under Article 7 of 
the Constitution is complete, if the same 
cannot be held to be involuntary, or for 
a specific purpose and for a short and 
limited period. Ext. E is an affidavit 
sworn by the plaintiff before the Magi- 
strate, First Class, Silchar, on 21-11-60 
after his return to India. He states there 
that he resigned from Pakistan service 
in the later part of 1959 and came to 
India on 2-11-60 on the strength cf a 
Pak-passport dated 23-4-50 and that he 
had no mind to go back to East Pakistan 
either: for service or for residing tkere 
permanently. He has neither any rela- 
tion nor any property in East Pakiszan 
Paragraph 10 of that affidavit may be 
quoted: 


“That I bear good faith and true al- 
legiance to the Indian Constitution. I 
wish to reside in India as a true citizen 
here. I further undertake to be abided 
(sic) by the Indian laws as establisned 
for residing in India. I renounce the Pak 
citizenship which I acquired by resicing 
there for service.” 

He also stated in evidence that he went 
to Pakistan after March, 1948 and ad- 
mitted to have sworn the affidavit Ext. 
E. He, however, stated in his evidence 
that he had not applied for citizenship 
certificate which is contradicted by Ext. 
A and his averment in paragraph 3 of 
the plaint. It is therefore clear from the 


evidence of the plaintiff and from Exts.- 


A and E that he considered himsel? a 
Pakistan citizen and as such obtained a 
Pakistani passport to visit India and re- 
turning here he wanted to renounce 
Pakistani citizenship, and applied for 
registration as Indian citizen under the 
provisions of the Indian Citizenship Act. 


- 9. From the above facts, it is 
clear that the plaintiff on his own shew- 
ing was a Pakistani citizen and his ap- 
plication for being registered as an In- 
dian citizen is still pending with the 
Government of Assam. He has therefore 
failed to establish his right of citizen 
ship under Article 5 of the Constitution 
of India. Since he was not in India at 
the commencement of the Constitution 
and had already migrated to Pakis‘an 
for serving the Pakistan Government 
which he did nearly twelve years, his 
case is clearly a case of migration witnin 
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the meaning of Article 7 of the Consti- 
tution of India. Since he has migrated 
from the territory of India to Pakistan 
after lst March, 1947, he shall not be 
deemed to be a citizen of India under 
Article 7. If he wants to return to India, 
he is bound to comply with the proviso 
to Article 7, which provides for a re- 
turn to India under a permit for re- 
settlement or for permanent return is- 
sued by a competent authority. W= are 
clearly of opinion that the plaintiff's case 
cannot be said to be an involuntary, 
migration forced on him, nor one for a 
short and limited period or for a speci-' 
fic purpose. There is, therefore, no er-j 
ror, of law in the decision of the learn- 
ed Assistant District J udge and the 
plaintiff's suit has been rightly dismissed. 

10. In the result, the appeal fails 
and is dismissed. There will be no order 
as to costs. 

M. C. PATHAK, 
agree. 


J. = 11. J 


Appeal dismissed. 


AIR 1971 ASSAM AND NAGALAND 83 
(V 58 C 24) 


P. K. GOSWAMI, C. J. 
M. C. PATHAK, J. 


M/s. Satyanarayan Mahabir, Peti- 
tioner v. The State of Assam and others, 
Respondents. 


Civil Rule No. 1 of 1970, D/- £0-11- 


7}. 

(A) Constitution of India, Article 301 
—~- Imposition of Sales Tax on eutries 
23, 50 and 56 of the Schedule’ ir: the 
Assam Finance Sales Tax Act, 1956 not 
being a tax on carriage of goods does 
not contravene the Article 301 — Tree- 
dem of Trade and Commerce — (X-Ref. 
Arts. 304-305). AIR 1961 SC 232, Atiabari 
Tea Co. Case, Distinguished. 


Tax levied on vanaspati and other 
goods mentioned in the Schedule does 
not affect the flow of trade in these 
commodities. That they are imported 
and not manufactured in the Stace is 
no restriction on trade and commerce. 

(Paza 6) 

(B) Constitution of India, Article 14 
— No inequality is rendered to any per- 
son by the State Legislature in picking 
and choosing from commodities for levy 
of Sales Tax — Such classification is not 


ANL 


. unreasonable. 


Exclusion of mustard oil and rape 
oil from “vegetable oils” does not make 
the classification unreasonable. Choice 
of selection is left to the legislature and 


-is not a subject for adjudication by the 


courts except where there is a gross dis- 
crimination. (Para 9) 

(C) Constitution of India, Article 19 
(1) (g) — Increase in the rate of sales 
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tax by itself does not make the tax un- 
reasonable and consequently presenting 
offence to the freedom of Art. 19 (1) (g). 
Power of the State to increase the 
sales tax rate cannot be fettered'on any 
ground that the commodities which are 
the subject-matter of sale are ‘import- 
ed’ into the State and are not manufac- 

tured in the State, 
(Para 10) 


Cases Referred: Chronological ' Paras 

(1970) AIR 1970 SC 508 (V 57) = 
1970-1 SCR 615, T. G. Venkata. 
raman v. State of Madras 

(1970) ATR 1970 SC 1742 (V 57) = 
ee SCR 544, Rattan Lal 

Co. v. Assessing Authori ity 
(1969) AIR 1969 SC 147 (V 56) =. 
vee 3 SCR 829, State of Madras 
K. Nataraja Mudaliar l 
adeo AIR 1969 SC 1094 (V 56) = 
1969-3 SCR 827, Venugopala Ravi 
Varma Rajah v. Union of India 5 

(1968) AIR 1968 SC 599 (V 55) = 

“nee 1 SCR 705, Andhra Sugars 
State of Andhra Pradesh 5 

1966) AIR 1966 SC 1686 (V 53) = 
(1966) 1 SCR 865, Kalyani Stores 
v. State of Orissa 5 

(1964) ars 1964 SC 925 (V 51) = 
(1964) 5 SCR 975, Khyerbari 
Tea Co. Ltd. v. State of Assam 5 

(1964) ATR 1964 SC 1006 (V 51) = 
(1964) 6 SCR 261, State of 
Madhya Pradesh v. Bhailal Bhai 5 

(1963) AIR 1963 SC 928 (V 50) = 
(1963) Supp 2 SCR 435, Firm 
Mehtab Majid and Co. v, State 
of Madras 5 

(1962) AIR “1962 SC 1406 (V 49) = ` 
(1963) 1 SCR 491, Automobile. 
Transport Ltd. v. State of Raja- 
sthan . 

(1961) AIR 1961 SC 232 (V 48) = 
(1961) 4 SCR 809, Atiabari Tea 
Co. Lid. v. State ‘of Assam 5, 6 

(1953) AIR 1953 SC 252 (V 40) = 
1953 SCR 1069, State of ae 
vy. United Motors mesg 5 

S. M. Lahiri, J. P, Bic E 
and B. P. Saraf, for Petitioner; Dr. J. C. 
Medhi, Advocate-General and G, 
Talukdar, Sr. Govt. Advocate, for Res- 
pondents. 

GOSWAMI, C. J. :—— This application 
under Article 226 of the Constitution is 
directed against notice ofdemand dated 
Lith October, 1969 issued by the Super- 
intendent of Taxes, Gauhati, directing 
the petitioner to pay a sum of Rs. 15.989 
as tax under the Assam Finance (Sales 
Tax) Act, 1956, hereinafter called the 
Act, for the period ending lst March, 
1969 and another notice dated 2nd 
December, 969 issued by the same 
officer for submission of the return 
under the said Act for the period end- 
ing 30th September, | 1969. 

2e The petitioner is a partnership 


firm, of which all the partners are In- 
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dian citizens. The firm carries on the 
business of selling and supplying of 
various goods including vegetable oils, 


milk powder, dry fruits, sugar, caustic 
soda and soda ash ete. ‘The petitioner 


imports such goods from outside the 
State of Assam for the purpose of sale 
in Assam. The is a registered deal- 
er within the meaning of sub-section (2) 
of Section 2 of the Act. It does not it- 
self manufacture, make or process any. 
of the articles for the purpose of sale 
in Assam. The Assam Finance (Sales 
Tax) Act, 1956 was vassed in the year 
1956 by "the Assam - Legislature. ‘The 
Act purported to impose tax on sales 
of certain goods specified in the sche- 
dule attached to it. The Act was amend- 
ed by adding new items to the schedule, 
Vegetable oils, both edible and non-edi- 
ble, including ghee Put ‘excluding mus- 
tard oil, rape oil and admixture of 
mustard and rape oil were made tax- 
able under the Act by inclusion of entry 
23 in the schedule. e petitioner paid 
taxes under the said Act since the com- 
mencement of its business till the period 

ending 30th September, 1968. The rate 
of tax as specified in Column III of the 
schedule against the items specified in 
entry Nos. 23, 50 and 56 has been enm- 
hanced from time to time by the Assam 
Finance (Sales Tax) Amendment Acts 
from five paise to six paise in a rupee 
and again from six paise to seven paise 
in a rupee. oa petitioner is required 
under Section 8 of the Act to submit 
returns and the Superintendent of Taxes 
has issued notice dated 2nd December, 
1969 directing it to submit returns for 
the period ending 20th September, 1969. 
The Superintendent also issued notice of 
demand dated 41th October, 1969 asking 
the petitioner to pay a sum of Rs. 15,989 
as tax for the period ending 31st March, 


ee 


Se The petitioner ‘avers that ever 
since the enforcement of the Act and 
the inclusion of goods specified in items 
23, 50 and 56 in the Schedule, there has 
been no manufacture or production in 
the State of Assam cf any of the goods 
as described in the said entries, nor is 
there any such manufacture or produc- 
tion of such taxable goods at present in 
the State of Assam The petitioner 
therefore submits that there is no pos- 
sibility of levying any sales tax at pre- 
sent or in the near future on the sale 
of such goods or similar goods manufac- 
tured or produced in Assam. The peti- 
tioner submits that the Act as amended 
providing for imposition of sales tax on 


- goods described under entries 23, 50 and 


56 of the schedule to the Act, produced 
in other parts of India and brought for 
sale in the State of Assam, offends the 
rights guaranteed under Article 301 of 


the Constitution and as such the. Act is 
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ultra vires, unconstitutional and void. 
The petitioner further submits that the 
said Act is not saved under the provi- 
sions of Article 304 of the Constitution, 


A. Mr. Lahiri, the learned coun- 
sel for the petitioner, makes the follow- 

submissions: 

(i) A sales tax, whether discrimina- 
tory or non- discriminatory which direct- 
ly impedes the freedom of trade and 
commerce, is in contravention of Arti- 
cle 301 and is invalid unless saved by 
Article 304 (a) and (b) or Article 305. 

(ii) The levy of tax on a dealer, who 
imports the commodity and then sells it, 
directly impedes the freedom of trade 
and commerce and is not protected by. 
Article 304 (a) and (b). 

(iii) The impugned tax is not saved 
by Article 304 (a) inasmuch as it pro- 
vides for imposition of tax on vegetable 
oils, both edible and non-edible, menu- 
factured outside the State and brought 
for sale within the State and not on 
locally produced vegetable oil, being no 
production and/or manufacture of the 
said products within the State, or there 
being no imposition of any tax on must- 
ard oil and rape oil. 

üv) The impugned tax is repugrant 
to Article 14 of the Constitution as, wnile 
excluding mustard oil and rape oil, the 
other vegetable oils both edible and ron- 
edible have been arbitrarily taxed, there 
being no basis for differentiation. 

(v) Lastly, it is submitted that the 
impugned provision is violative of Arti- 
cle 19 (1) (g) of the Constitution. 

5. Before we deal with the akove 
submissions of the learned counsel. it 
may be appropriate to refer to the law 
laid down by the Supreme Court with 
regard to the scope of Article 301 and 
other Articles in Part XITL of the Con- 
stitution with particular reference to 
the decisions relied upon at the Bar. 


The most important decision of the 
Supreme Court dealing with these Arti- 
cles is Atiabari Tea Company case 
reported in AIR 1961 SC 232. The 
majority of the Supreme Court in that 
case held as follows:-— 


_ “Thus considered we think it weuld 
be reasonable and proper to hold that 
restrictions freedom from which is gua- 
ranteed by Article 301, would be such 
restrictions as directly and immediaiely. 
restrict or impede the free flow or mcve- 
ment of trade. Taxes may and do amount 
to restrictions; but it is only such taxes 
as directly and immediately restrict 
trade that would fall within the pur- 
view of Article 301. The argument that 
all taxes should be governed by Arti- 
cle 301 whether or not their impact on 
trade is immediate or mediate, direct 
or remote, adopts, in our opinion, an 
at approach which cannot be up- 
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We are, therefore, satisfied that in 
determining the limits of the width and 
amplitude of the -freedom guaranteed 
by Article 301 a rational and workable 
test to apply would be: 

Does the impugned restriction ope- 
rate directly or immediately on trade 
or its movement?” (Para 51) . 

Dealing with the particular Act, 
namely the Assam Taxation (on Goods 
Carried by Roads or Inland Waterways). 
Act (13 of 1954) in that case, their Lord- 
ships observed:— 

We are dealing in the present case 

with an Act passed by the State Legisla- 
ture which imposes a restriction in the 
form of taxation on the carriage or 
movement of goods, and we hold that 
such a restriction can be imposed by the 
State Legislature only if the relevant 
Act is passed in the manner prescribed 
by Article 304 (b).” (Para 54) 
Since there was no compliance with the 
provisions of Article 304 {(b), the Act 
was declared to be void. This decision 
was upheld by the majority in the case 
of Automobile Transport Lid. v. State of 
Rajasthan, reported in ATR 1962 SC 1406 
where after approving the majority 
view in the Atiabari case, AIR 1961 SC 
232 (sura), their Lordships introduced a 
qualification in the following words: 

“Such regulatory measures as do 
not impede the freedom of trade, com- 
merce and inter-course and compensa- 
tory taxes for the use of trading facili- 


- ties are not hit by the freedom declared 


by Article 301. They are excluded from 
the purview of the provisions of Part 
XHI of the Constitution for the simple 
reason that they do not hamper trade, 
commerce and inter-course but rather 
facilitate them.” (Para 14). 


Dealing with the validity of R. 16 
of the Madras General Sales Tax (Turn- 
over and Assessment) Rules, 1939, in 
Firm Mehtab Majid and Co. v. State of 
Madras, reported in AIR 1963 SC 928, 
their: Lordships observed as follows: 


“Tt is therefore now well settled that 
taxing laws can be restrictions on trade, 
commerce and intercourse, if they ham- 
per the flow of trade and if they are 
not what can be termed to be compen- 
satory -taxes or regulatory. measures. 
Sales tax, of the kind under considera- 
tion here, cannot be said to be a mea- 
sure, regulating any trade or a compen- 
satory tax levied for the use of trading 
facilities. Sales tax, which has the ef- 
fect of discriminating between goods of 
one State and goods of another, may af- 
fect the free flow of trade and it will 
then offend against Article 301 and will 
be valid only if it comes within the 
terms of Article 304 (a).” (Para 10). 

The learned counsel also drew our 
attention to the following passage: 


pi 


86 A. & N. [Pr. 5] Satyanarayan Mahabir v. State (Goswami C. J.) 


“The contention that Article 804 (a) 
is attracted only when the impost is at 
_the border, i. e., when- the goods enter 
the State on crossing the border of the 
State, is not sound. Article 304 (a) 
allows the Legislature of a State to im- 
pose taxes on goods imported from 
other States and does not support the 
contention that the imposition must be 
at the point of entry only.” (Para 12) 
The question for consideration in the 
Firm Mehtab Majid’s case, AIR 1963 SC 
-928 is whether the impugned rule dis- 
criminates between hides or skins im- 
ported from outside the State and those 
manufactured or produced in the State, 
and their Lordships held Rule 16 (2) to 
be invalid as it contravened the provi- 
ae of Article 304 (a) of the Constitu- 

on. 

We have next to notice the decision 
of the Supreme Court in Khyerbari Tea 
Co’s case reported in AIR 1964 SC 925. 
Their Lordships, there, were dealing 
with the Assam Taxation . (on Goods 
Carried by Road or on Inland Water- 
ways) -Act (10 of 1961). This Act was 
passed by the Assam Legislature after 
complying with Article 304 (b) of the 
Constitution which was lacking in the 
earlier Act that had been held invalid 
by the Supreme Court on that score 
Their Lordships observed as follows: ` 


“It is, of course, true that the vali- 
dity of tax laws can be questioned in 
the light of the provisions of Articles 14, 
19 and Article 301 if the said tax direct- 
ly and immediately imposes a restric- 
tion on the freedom of trade, but ihe 
power conferred: on the Court to strike 
down a taxing statute if it contravenes 
the provisions of Articles 14, 19 or 301 
has to be exercised with circumspection, 
bearing in mind that the power of the 
State to levy taxes for the purpose of 
governance and for carrying out its wel- 
fare activities is a necessary attribute of 
sovereignty and in that sense it is a 
power of paramount character.” 

(Para 45) 
it should be borne in mind that the tax- 
ing event in the above Assam Act is 
the carriage of goods through Assam. 
Their Lordships observed: ’ 


‘It is the physical fact of carriage 
of goods through a part of Assam that 
attracts the levy of the tax imposed by 
Section 3.” 

Another passage in the Khyerbari 
case to which our attention was drawn 
by the learned counsel for the petitioner 
may be quoted: | 

“It would thus be clear that an Act 
passed under Article 304 (b) can be held 
to be valid if it is shown that the res- 
trictions imposed by it are reasonable 
and in the public interest. It is true 
that before a Bill is introduced in that 
behalf, the previous sanction of the Pre- 
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sident has been obtained; but that does 
not take away the jurisdiction of the 
Court to consider the question as to 
whether the Act passed with the pre- 
vious sanction of the President satisfies 
the requirements of Article 304 (b) 
Since Article 304 (b) permits restrictions 
to be imposed on the freedom of trade 
the Constitution has made it clear that 
the said restrictions. can be sustained 
only if they are reasonable and are re- 
quired in the public interest.” (Para 31) 

The learned counsel also drew our 
attention to the decision of the Supreme 
Court in State of Madhya Pradesh v. 
Bhailal Bhai, reported in AIR 1964 SC 


-1006 and strenuously relies on the fol- 


lowing observations in that case: 


“There can be no doubt that the 
tax payable at the point of sale by the 
importer in Madhya Bharat directly im- 
peded the freedom of trade and com- 
merce guaranteed by Article 301 of the 
Constitution. It is true that the import 
by itself would not bring in the liabi- 
lity to tax and that if the imported 
goods were not sold in Madhya Bharat 
no tax would be payable Quite clearly 
however by far the greater part of the 
tobacco leaves manufactured tobacco 
(for eating and smoking) and tobacco 
used for Bidi manufacturing that would 
be imported into the State would be 
sold in Madhya Bharat. 

x x 


. X 

There can be no doubt therefore 
that even though it is the sale in 
Madhya Bharat of. the imported goods 
that creates the liability to tax and not 
the import by itself, the trade and com- 
merce as between Madhya Bharat and 
other parts of India is directly impeded 
by this tax. On the ‘authority of this 
Court’s decision in Atiabari Tea Co. Ltd. 
v. State of Assam, AIR 1961 SC 232 it 
must therefore be held that the tax con- 
iravenes the provisions of the Article 301 
of the Constitution. It may be mention- 
ed that the later decision of this Court 
in AIR 1962 SC 1406 which slightly 
modified the majority decision in Atia- 
bari Tea Co.’s case, AIR 1961 SC 232 
does not alter this position. If the tax 
could have been claimed to be regula- 
tory or compensatory it would have got 
the benefit of the latter decision. There 
is however no scope for such a claim.” 
(Para 9. -> 
Although the. learned counsel tried to 
base his whole argument relying on this 
passage, the legal position is made clear 
in the next paragraph where their Lord- 
ships observed as follows: 

“The tax could still be good if even 
if even though it contravened the provi- 
sions of Article 301 it came within the 
saving provisions of Article 304 (a) of 
the Constitution. That Article provides 
in its clause (a) that notwithstanding 
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anything in Article 301 or Article 303 
the Legislature of a State may by law 
impose on goods imported from cther 
States any tax to which similar goods 
manufactured or produced in that State 
are subject so however ‘as not to discri- 
minate between goods so imported and 
goods so manufactured or produced 


x x x 
In our opinion, the only reasorable 
interpretation of the notification as it 
stands, viz., that tax on tobacco leaves, 
manufactured tobacco and tobacco used 
for Bidi manufacturing would be pay- 


able at the point of sale by the import- 
er, is that only the sale of goods which 


the importer had imported would be 
liable to tax and not sale of any cther 
goods by him.” (The underlining is 
mine). . 

It is clear therefore that taxing 
event in Bhailal Bhais ease, ATR 1964 
SC 1006 is the import of the goods and 
that would directly impede free low 
of goods from one State to another and 
‘since -it was discriminatory the tax was 
held to be invalid. 


The learned counsel also referred to 
another decision of the Supreme Court 
in Kalyani Stores v. Stete of Orissa. re- 
ported in AIR 1966 SC 1686 and the 
momias passage was relied upon by 


“Exercise of the power under Arti- 
cle 304 (a) can only be effective if the 
tay or duty imposed on goods imported 
from other States and the Tax or duty 
imposed on similar goods manufactured 
or produced in that State are such that 
there is no discrimination against im- 
ported goods. As no foreign liquor is 
produced or manufactured in the State 
of Orissa the power to legislate given 
by Article 304 is not available and the 
restriction which is declared on the 
freedom of trade, commerce or inter- 
course by Article 304 of the Consfitu- 
tion remains unfettered.” (Para 7). 
This case dealt with a notification issued 
under Section 27 of the Bihar and Orissa 
Excise Act (2 of 1915) imposing a ccun- 
tervailing duty on foreign liquor im- 
ported into the State under Entry 5I of 
List II of the Seventh Schedule to the 
Constitution. This is clear from the ob- 
servations in para 4 of the decision: 


“The fact that countervailing duties 
may be imposed at the same or lower 
rates suggests that they are meant to 
counterbalance the duties of excise im- 
posed on goods manufactured in the 
State. 

x x x 

It seems, therefore, that counter- 
vailing duties are meant to equalise the 
burden on  aleoholic Hquors imported 
from outside the State and the burdjden 
placed by excise duties on alcoholic 
liquors manufactured or produced in the 
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State. If no alcoholic liquors similar to 
those imported into the State are pro- 
duced or manufactured, the right to im- 
pose counter-balancing duties of excise 
levied onthe goods manufactured in the 
State will not arise. Itmay therefore be ac- 
cepted that countervailing duties can 
only be levied if similar goods are ac- 
tually produced or manufactured in the 
State on which excise duties are being 
levied.” 

It is in the above context their Lord- 
ships made the observations in para 7 
quoted above and relied on so strenu- 
ously by Mr. Lahiri. 


The learned Advocate General, 
Assam, relied upon a decision of the 
Supreme Court in Andhra Sugars Ltd. 
v. State of Andhra Pradesh, reported in 
ATR 1968 SC 599. Dealing in that case 
with Section 21 of the Andhra Pradesh 
Sugarcane (Regulation of Supply and 
Purchase) Act No. 45 of 1961, the 
Supreme Court observed: 

“The tax under Section 21 is essen- 
tially a tax on purchase of goods. The 
taxable event is the purchase of cane for 
use, consumption or sale in a factory 
and not the entry of cane into a factory. 
As the tax is not on the entry of the 
cane into a factory, it is not payable on 
cane cultivated by the factory and en- 
tering the factory premises.” 


Thereafter it was again observed: 

“A non-discriminatory tax on goods 
does not offend Article 301 unless it 
directly impedes the free movement or 
transport of the goods.” 
The Court referred in that decision to 
both the Atiabari case, AIR 1961 SC 232 
and the Automobile Transport case, AIR 
1962 SC 1406. Their Lordships observed: 


“Normally, a tax on sale of goods 
does not directly impede the free move- 
ment or transport of goods. Section 21 
is no exception. It does not impede the 
free movement or transport of goods 
and is not violative of Article 301.” 
The learned Advocate General also drew 
our attention to a passage in Automobile 
Transport case, AIR 1962 SC 1406 
ia which may be quoted: (at page 

1 


“Thus the States in in India have full 
power of imposing what in American 
State Legislation is called the use tax, 
gross receipts tax etc.. not to speak of 
the familiar property tax, subject only 
to the condition that such tax is im- 
posed on all goods of the same kind pro- 
duced or manufactured in the taxing 
State, although such taxation is un- 
doubtedly calculated to fetter inter-State 
trade: and commerce. As was observed 
by Patanjali Sastri, C. J., in State of 
Bombay v. United Motors (India) Ltd. 
ATR 1953 SC 252 the commercial unity 
of India is made to give way before the 
State powers of imposing ‘any’ non- 
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discriminatory fax on goods Imported 
from sister States.” 

The learned Advocate General alse 
relied upon certain observations of the 
Sets Court in The State of Madras 

N. K. Nataraja Mudaliar, reported in 
AIR 1969 SC 147, which may be quoted: 


“The flow of trade does not neces- 
sarily depend upon the rates of sales 
tax: it depends upon a variety of fac- 
tors, such as the source of supply, place 
of consumption, existence of trade chan- 
nels, the rates of freight, trading facili- 
ties, availability of efficient transport 
and other facilities for carrying on 
trade. Instances can easily be imagined 
of cases in which _notwithstanding the 
lower rate of tax in a particular part 
of the country, goods may be purchased 
from another part, where a higher rate 
of tax pE aUe: 


Wictenés of ARMET E business 
relations, availability of communications, 
credit facilities and a host of other fac- 
FOTS.» natural and business enter into 
the maintenance of trade relations and 
the free flow of trade cannot necessarily 
be deemed to have been obstructed 
merely because in a particular State the 
rate of tax_on sales is higher than the 
rates prevailing on other States.” 

The above decision was also referred fo 
in Rattan Lal and Co. v. Assessing 
Soa Patiala, reported in AIR 1970 

The learned Advocate General also 

referred to a passage in T. G. Venkata- 


raman v. State of Madras, reported in. 
ATR 1970 SC 508, which appears at 
para 15: 


“Freedom of trade, commerce and 
intercourse guaranteed by Article 301 of 
the Constitution is protected against tax- 
ing statutes as well as other: statutes, 
but by imposition of tax on transactions 
of sale of “cane jaggery” no restriction 
on the freedom of trade or commerce 
or in the course of trade with or within 
the State is imposed. The tax imposed 
on transactions of sale of “cane ‘jaggery” 
does not affect the freedom of trade 
within the meaning of Article 301. As 
observed by this Court in AIR 1969 SC 
147 “a tax may in certain cases directly 
and immediately restrict or hamper the 
free flow of trade, but every imposition 
of tax does not do so.” 

In V. Venugopala Ravi Varma 
Rajah v. Union of India, reported in 
AIR 1969 SC 1094, the Supreme Court 
observed: 

“Again tax Jaws are aimed at deaf- 


ing with complex problems of infinite 


variety necessitating adjustment of seve- 
ral desperate elements. The 
cordingly admit, subject to adherence to 
the fundamental principles of the doc- 
trine of equality, a larger play to legi- 
slative discretion in the matter of classi- 


cand 


` 232 (supra). 


Courts ac- 
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fication. The power to classify may be 
exercised so as to adjust the system of 
taxation in all proper and reasonable 
ways: the Legislature may select persons 
properties, transactions and objects, and 
apply different methods and even rates 
for tax, if the Legislature does so rea- 
sonably, l 

x 2. oe x 

x x x 


If the classification is rational, the 
Legislature is free to choose objects of 
taxation, impose different rates ex- 
empt classes of property from tax- 
ation, subject different classes of 
property fo tax in different ways 
adopt different modes of as- 
sessment. A taxing statute may contra- 
vene Article 14 of the Constitution if 
it seeks to impose on the same class of 
property, persons, transactions or occu- 
pations similarly situate, incidence of 
taxation, y leads to obvious inequa- 
lity.” (Para 14). 

It was also ees 


“It is for the Legislature to deter 
mine the objects on which tax shall be 
levied, and the rates thereof. The Courts 
will not strike down an Act as denying 
the equal protection of laws merely be- 
cause other objects could haye been, 
but are not; taxed by the Legislature.” 

(Para 15). 


6. With the above survey -of the 
decisions bearing upon interpretation of 
Articles 301 and 304 of the Constitution 
vis-a-vis Articles 14 and 19 and bearing 
in mind the legal propositions enuncia- 
ted by the Supreme Court, let us now 
deal with the submissions made by the 
learned counsel for the petitioner. Re- 
verting, therefore, to the first submis- 
sion of Mr. Lahiri, it is sufficient to state 
that there can be no dispute with re- 
gard to the proposition advanced by 
him. According to the learned counsel, 
if a sales tax directly impedes freedom 
of trade and commerce, it contravenes 
Article 301 unless it comes under the 
saving provisions of Article 304 (a) and 
(b). His submission is that tax levied 
on Vanaspathi and other goods mention- 
ed in the Entries 23, 50 and 56 of the 
schedule to the Act directly affects the 
flow of trade in these commodities, as 
these are imported goods and not manu- 
factured in the State of Assam. He, 
therefore, wants to invoke the ratio of 
the Atiabari Tea Co. case, AIR 1961 SC 
There is, however, one fall- 
acy in his argument, namely that while 
the taxing event in the Atiabari case, 
AIR 1961 SC 232 was the carriage of 
goods, that under the impugned Act is 
the sale of these goods. ‘There is noth- 
ing to show that if these goods are 
manufactured or produced in the State 
they will not be liable for sales tax. 
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There is, therefore no foundation for 
fhe argument that the Atiabari decision 
is at all attracted to the instant case. 
The first submission of Mr, Lahiri is 
therefore without any force. 


Te The second submission of Mr, 
Lahiri will also fail for the reasons g.ven 
while disposing of the first submission. 


8. Since the provisions of Arti- 
cle 301 are not at all contravened in this 
case, the question of application of Arti- 
cle 304 fa) and (b) would not even arise. 
There is, therefore no foundation for 
the third submission of Mr. 


9. Regarding the fourth submis- 
sion of the learned counsel, invoxing 


Article 14 of the Constitution, It is suf 


ficient to state that the Legislature can. 


pick and choose commodities for pursose 
of levying tax. The fact that mustard 
oil and rape oil have been excluded 
from other vegetable oils would not 
make the classification unreasonable, 
Vanaspathi, which has been taxec, is 
commercially a distinct commodity and 
there may be several factors which ap- 
pealed to the Legislature, in their wis- 
dom, to pick and choose Vanaspathi 
leaving out mustard oil and rape oiL 
Even tha class of consumers may be 
ferent for these two cammodities. The 
choice of selection must be left to the 
Legislature and cannot be a subzect- 
matter for decision by the Courts un- 
less it can be shown to make gross dis- 
crimination. The challenge under Arti- 
cle 14 of the Constitution therefor= is 
without substance. 


10. Lastly, Mr. Lahiri contends 

. that the tax is violative of Art. 19 (1° (g) 
of the Constitution inasmuch as the res- 
triction imposed | on these goods is not 
reasonaktle, nor in the interest of. g=ne- 
ral public. He also contends under this 
head. as he did earlier in dealing with 
Article 304, that tax imposed on these 
goods and progressively enhancing the 
Same are not reasonable, nor in the 
interest of general public. The learned 
counsel >articularly emphasises that since 
there is no manufacture or pro- 
duction ‘of these goods in this Sxate, 
such a restriction in the sale of taese 
importec goods is violative of Article 19 
(1) (g) of the Constitution. If his argu- 
ment.is accepted, no undeveloped State 
will be able to realise sales tax on any 
_ [sale of goods that take place inside that 
tate of commodities which are imrort- 
other States. It is common 

that many States do not 
_ manufacture many essential 
It will 


be unreasonable to fetter the power of 
the Stat= to impose sales tax simply on 
the grcund that the commod.:ties 
which are subject-matter of sale in the 
tate are imported from other States 
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and are not manufactured within the 
States. We are also not impressed by 
the submission that the enhancement of 
the tax is so heavy that it can be called 
unreasonable. This argument of the 
learned counsel is therefore of no avail. 


11. In the result, the application 
is dismissed. We will, however, make 
no order as to costs, 


M. C. PATHAK, J.:— 
agree. 


(Note: 
Court ‘was 


12. I 


Leave to appeal to Supreme 
applied for but was refused.) 


Application refused. 
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58 C 25) 
S. K. kG C. J, AND 
M. C. PATHAK, J. 
U Shondro Lyngkhoł . and others, 
Petitioners v. Ka Phiwer Ripner, Oppo- 


site Party. 


Civil, Revn. No. 6 (H) of 1966, D/- 
28-8-1969, from order of C. Lyngdoh, J. 
United Khasi and Jaintia Hills, Shillong, 
D/- 21-2-1966. 


(A) Court-fees and Suits Valuations 
— Court-fees Act (1870) (as amended by 
Assam Court-fees (Amendment) Act 
1858), Section 1 — Extent — Does not 
apply to cases filed in District Council 
Courts. 

It does not apply to District Council 
Courts in Khasi State. The notification 
D/- 1-6-1949 under Section 4, Extra Pro- 
vincial Jurisdiction Act applying the Act 
to that State excepts the courts estab- 
lished under Schedule 6 of the ari 
tion. (Paras 3, 6, 7 and 8) 


(B) Interpretation of Statutes — 
Intention of Legislature — Effects of a 
construction will often indicate it — 
Hence they must be considered. 

(Para 7) 


J. S. Medhi and D. C. Goswami, for 
o n N. M. Lahiri, for Opposite 
arty. 


DUTTA, C. J.:— The facts leading 
to this revision petition are as follows. 
The opposite party filed a suit in the 
Court of the Subordinate District Coun- 
cil Court, United Khasi-Jaintia Hills, 
Shillong claiming that she is the owner 
of a forest named Khyrdop Forest and 
that she had been dispossessed from the 
same by the petitioners. She prayed for 
declaration of her title and recovery of 
possession. She valued the suit land at 
Rs. 16,000/- and paid a court-fee of 
Rs. 150/-. It is contended by the peti- 
tioners that under the provisions of the 
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Court-fees Act (hereinafter called the 
Act), the amount of court-fee leviable 
in this suit should be much higher. The 
petitioners raised this as a preliminary 
point but the Subordinate District Coun- 
cil Court gave no decision on it. An ap- 
peal before the Judge, District Council 
Court was dismissed. 


2. Dr. Medhi, appearing on be- 
half of the petitioners points .out that 
the court-fee paid by the opposite party 
is not at the rate laid down in the Act. 
Moreover, the court-fee has been paid 
in cash whereas under Section 25 of the 
Act, court-fee can be collected only by 
stamps. Admittedly the suit land in 
question is within the areas of a former 
Khasi State. Therefore, the question is 
whether the Act is in force in such an 
area. 


3: In exercise of the powers con- 
ferred by Section 4 of the Extra Provin- 
cial Jurisdiction Act, 1947, the Governor 
of Assam by a notification dated June 
1, 1949, extended the Act to the Khasi 
States with the following among other 
restrictions, viz. 

(1) the Act shall apply in relation 
to Courts established or ‘continued by 
the ey of the Central Govern- 
ment. 


4, Obviously, therefore, the Act 
does not apply to a Court constituted 
under the Sixth Schedule. The Sub- 
ordinate District Council Court is such 
a Court. 


5. Dr. Medhi’s contention is that 
the Act was extended to the Khasi States 
and its operation was confined to courts 
established or continued by the autho- 
rity of the Central Government. But 
the Assam Court-fees (Amendment) Act, 
1958 (hereinafter called the amending 
Act) extends to the whole of Assam and 
in this Act rates of Court-fees for plaints 
written statements ete. have been laid 
down when presented in any “civil or 
revenue court” except those mentioned 
in Section 3 of the Act. In Section 3, 
High Court and Small Causes Courts are 
mentioned. Hence, according to Dr. 
Medhi, in view of the aforesaid amend- 


ing Act, the Act now applies to all civil 


and revenue courts in the Khasi States. 


6. The above contention cannot 
be accepted. The notification applying 
the Act to the Khasi States with some 
restrictions has not been repealed or 
modified by the amending Act. Repeal 
or modification by implication, specially. 
of a provision imposing a tax or levy is 
not favoured. In the absence of express 
repeal or modification of the notifica- 
tion it cannot be said that the legislature 
intended to bring all civil and revenue 
courts even in the Khasi States into the 
purview of the Act by the amending 
Act. : 


Jaintia Hills Autonomous District 


A LR. 


7. Secondly, before adopting any. 
proposed construction of any passage, it 
is important to consider the effects -or 
consequences which would result from 
it, for they often point out the real in- 
tention of the legislature. If it is held 
that by the amending Act the legisla- 
ture intended to extend the Act to courts 
established by the District Council in 
the Khasi States, it would mean that 
Court-fees were leviable even in a Vil- 
lage Court. That could never be the 
intention of the legislature. Moreover, 
under sub-paragraph 4 of paragraph 4 
of the Sixth Schedule to the Constitu- 
tion of India, the Regional Council or 
the District Council, as the case may be 
is to make rules for the constitution of 


Village Courts, the procedure.to be fol- 


lowed by them and all other ancillary 
matters. Hence the levy of court-fees 
in a Village Court, if any, can be im- 
poe and regulated by such Council 
oniy 





8. In the result, therefore, we 
hold that the Act does not apply to 
Courts established by the. District Coun- 
cil and the petition is rejected. There 
will be no order as to costs. 


M. C: PATHAK, J. — 9. I 


agree. 
Petition dismissed. 
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P. K. GOSWAMI, C. J. AND 
. D. M. SEN, J. 


Franciswell Syiem, Petitioner v. The 
Judge, District Council Court, Shillong 
and another, Opposite Parties. . 


mi Rule No. 465 of 1966, D/- 5-6- 
70. 


Constitution of India, Article 226 — 
Election disputes — Tribunal hearing ap- 
peal under Section 5 of United ere 

p- 
pointment and Succession of Chiefs and 
Headmen) Act — Tribunal in absence of 
procedure prescribed in Act formulating 
its procedure in accordance with princi- 
ples of natural justice to hear appeal — 
High Court will not interfere with the 
proceedings before the Tribunal on an 
objection te the procedure adopted by 
the Tribunal in the hearing. 

(Para 6) 


P. Choudhuri and S. K. Sen, for 
Petitioner; N. M. Lahiri, Advocate Gene- 
ral, Meghalaya and B. S. Guha, for 
Opposite Parties. 


GOSWAMI, C. J.:— This Civil Rule 
is directed against two orders passed by 
the Judge, District Council Court, acting 
as an Election Appeal Tribunal under 
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Section 5 of the United Khasi-Jaintia 
Hillis Autonomous District (Appointment 
and Succession of Chiefs and Headmen) 
Act, 1959, hereinafter called ‘the Act’. 
By the first order the Tribunal asked 
the petitioner to show cause against the 
objection taken regarding his election. 
The petitioner did not show any cause. 
By the second order the Tribunal fixed 
the case for evidence. 

2. The facts material for the pur- 
pose of disposal of this Rule may be 
noted. The Executive Committee of the 
District Council, United Khasi-Jaintia 
Hills called upon the electors on the 6th 
of April, 1962 to elect a Syiem in suc- 
ceession to U Jor Manik, the prev-ous 
Syiem of Mylliem. The electors by an 
overwhelming majority elected the 
petitioner as the Syiem of Mylliem. The 
result of the said election was approved 
of and published by the District Council 
and the customary Sanad was granted to 
him and he has been functioning as such 
since 17th May, 1968. 

The respondent No. 2 raised a dis- 
pute regarding the said election beore 
the Executive Committee of the District 
Council. The parties on being asked 
filed their written statements in support 
of their respective claims and also docu- 
ments. The Executive Committee, after 
hearing the parties, did not inter“ere 
-with the election by its order dated 19th 
January, 1965. The respondent Nc. 2 
thereafter preferred an appeal against 
the aforesaid order of the Execucive 
Committee under Section 5 of the Act. 


The District Council appointed res- 
pondent No. 1 as a Single Member Elec- 
tion Appeal Tribunal to hear and dis- 
pose of the said appeal. The Tribtnal 
called upon the petitioner to file his 
written statement. The petitioner ques- 
tioned the jurisdiction of the Tribtnal 
to call for written statement from the 
petitioner. The Tribunal overruled the 
objection and passed the first impugned 
order, namely: 

“The Syliem will 
8-8-66.” 

The petitioner showed cause and the 
Tribunal passed the second impugned 
order to the following effect: 


“Both the parties appeared. Fix 
19-12-66 for evidence by the appellant.” 
It is these two orders set out above 
which the petitioner challenges by this 
application under Article 226 of the Con- 
stitution. 

3. The learned counsel for the 
petitioner contends that there is no pro- 
vision to warrant the procedure adopted 
by the Appeal Tribunal authorising it 
to ask for a statement showing cause 
and also to take evidence at an appel- 


show cause on 


late stage. The Tribunal was bound to 
decide the matter after hearing the 


parties on the materials already plazed 


Franciswell v. Dist. Council Court (Goswami C. J.) [Prs. 1-5] A. & N. 91 


by them before the Executive Commit- 
ee. 


4. Since the matter is of some 
importance and affects the procedure of 
Election Appeal Tribunal in cases of this 
nature, which may be of frequent occur- 
rence, we issued notice to the Advocate 
General, Meghalaya, to ascertain the 
views of the District Council in the 
matter, so that we are in a position to 
decide the same after hearing’ all the 
parties. The learned Advocate General 
appeared and submitted that the Elec- 
tion Appeal Tribunal is free to follow 
its own procedure provided it confines 
itself to the subject-matter of reference 
and conducts itself within the four cor- 
ners of the provisions of the Act. 

5. While dealing with the ques- 
tion raised in this application, it is 
aaa to notice a few sections of the 


Section 3: 

“Elections and Appointments of Chiefs 
and Headmen:—- Subject to the provision 
of this Act and the Rules made there- 
under all elections and appointments of 
Chiefs or Headmen shall be in accord- 
ance with the existing customs prevail- 
ing in the Elaka concerned.” 

Section 4: 

“Confirmation of Chiefs:— All ap- 
pointments of Chiefs shall be subject to 
the approval of the District Council 
which may confirm such appointments 
under terms and conditions which it may 
by rules from time to time adopt. 

x x x x 
x x x r ie 
Section 5: 

“Disputes Regarding Election of 
Chiefs:— If any dispute arises regarding 
any matter relating to, or connected 
with, the election of a Chief, the dis- 
pute shall within 30 days after the 
publication of the result of the election 
be referred by the party or parties con- 
cerned to the Executive Committee for 
decision. An appeal against the decision 
of the Executive Committee shall lie to 
a tribunal constituted for the purpose 
by the District Council and the decision 
of the tribunal shall be final. Any ap- 
peal before the tribunal shall be filed 
within 30 days after the order of the 
Executive Committee is communicated 
to the party or parties concerned.” 

It is clear that the dispute to an 
election of the Syiem has to be lodged 
first before the Executive Committee for 
its decision. This appears to be the first 
election tribunal in that sense. An ap- 
peal is provided against the decision of 
the Executive Committee to a Tribunal 
constituted for the purpose and the Tri- 
bunal’s decision is final. No express 
procedure has been laid down for trial 
of the election dispute before the Exe- 
cutive Committee or before the Appeal 
Tribunal. At an earlier stage of the 
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matter, the Executive Committee had 
decided that it would examine the re- 
cords and documents filed by the part- 
ies and hear them and then decide the 
dispute. The Executive Committee also 
observed that was the existing custom 
and practice in cases of this kind before 
it. The Executive Committee therefore 
posted the case for hearing without 
framing any issues and without 

any evidence. This ee a was passed by 
the Executive Committee on 27-11-1964 
after bearing lawyers on behalf of the 
parties. The respondent No. 2 moved 
the High Court under Article 226 of the 
Constitution against the order of .the 
Executive Committee set out above and 
the High Court on 13-1-1965 :summarily 
rejected the same. The Executive Com- 
mittee thereafter on 19-1-1965 after hear- 
ing the lawyers for both parties reject- 
ed the election petition objecting to the 
election of the petitioner. Thereafter an 
appeal was taken as noted above and 


cut of which the present proceeding be-. 


fore this Court is arising. 

6. The principal point that arises 
for consideration in this Civil Rule is 
whether the Appeal Tribunal could act 
as an original Tribunal and proceed to 
take evidence in the case. -Although in 
this case the Judge, District Council 
Court, has been appointed as a single 
member Tribunal to hear the appeal 
under Section 5 of the Act, it is an ad 
hoe Appeal Tribunal for the purpose, It 
. tis apparent that the Appeal Tribunal, in 
absence of any procedure laid down in 
the Act, is. formulating its own proce- 
dure for hearing the matter in con- 
formity with the principles of natural 
justice. The entire objection of the 
petitioner is to the procedure adopted 
by the Appeal Tribunal in the course of 
hearing the matter placed before it. As 
at present advised, we are of opinion, 
that this is not the stage where this 
court would like to interfere with the 
proceedings before the Appeal Tribunal 
in exercise of its powers under Art. 226 
of the Constitution. 

7. In the result, the application is 
rejected and Rule Nisi discharged. There 
will be no order as to costs. 

D. M. SEN, J i- & I agree, 

Application rejected., 
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S. K. DUTTA, C. J. AND 
P. K. GOSWAMI, J. ` 
Woodcrafts Assam, Petitioner v, The 
Chief Conservator of Forests, Assam, 
Shillong, Respondents. 
Civil Rule No. 49 of 1965, D/- 26-9- 
1969. 
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1-2] Woodcrafts Assam v: “Chief Conservator, Forests 


A. I. E, 


Constitution of India, Article 226 — 
Contractual rights — Assam Forest Re- 
gulation (7 of 1891), Rule 21 —- Contract 
entered under Rule 21 with Government 
not statutory contract — No remedy for 
breach by Government under Art. 226. 


Article 226 cannot be invoked for 
enforcement of a contract, even thouzh 
one a the contracting parties is Govern- 
ment. 


A contract entered into by Govern< 
ment with a contractor under Rule 21 
Assam Forest Regulation (1891) for fell- 
ing of forest trees by the contractor and 
tor getting royalty by the Government 
is not a statutory contract. Government 
being a party to a contract does not raise 
an agreement to any higher status. When 
therefore the Government raised the 
rate of royalty causing hardship to the 
contractor his remedy lies with the Gov- 
ernment under the terms of the agree- 
ment and not under Article 226. - 

l (Para 3} 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 334 (V 53) = 
(1966) 1 SCR 120. Lekhraj Sath- 
ramdas v. N. M. Shah g 
CN ATR Bi Cal 307 (V 34), p 
Banerjee v. L. J. Simonds 4 
ase AIR 1936 PC 269 (V 23) = 
63 Ind App 408, Commr. of 
Income Tax, Bombay Presidency. 
and Aden v. Bombay Trust Cor- . 
poration Ltd. g 


S. K. Ghose, J. K. Barua and A. S. 
Bhattacharjee, for Petitioner; G, K, 
Talukdar, Sr. Govt. Advocate, for Res- 
pondents. ` 


GOSWAMI, J.:— This application 
under Article 226 of the Constitution of 
India is directed against the revision of 
royalties made by the State Government 
o the two periods——- 1959-62 and 1962- 

5. 


2, The petitioner fs a limited 
company registered under the Indian 


Companies Act, with its headquarters in 
Calcutta and owns a factory run under 
the name and styie of “Woodcrafts 
(Assam) Ltd.” in Mariani, District Sib- 
sagar. It a E commercial ply- 
wood, decorative plywood, tea chests and 
other things and the raw material of 
timber comes from the forest reserves 
of Assam. On Vth April, 1956 an agree- 
ment of lease was entered by the peti- 
tioner with the Governor of Assam 
whereby the petitioner was granted by 
the Government the sole right to fell | 
logs, remove trees and timber of the 
species referred to in Schedule B annex- 
ed to the document. The lease was for 

a period of 20- years with an option of 
renewal. Clause 18 of the lease which 
is relied upon by the petitioner, is in 
the following terms: 
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_ “(18) (a) Rates of Royalty:— Taat 
the lessee during the period usto 
the 30th Seneca hee. 1956 serene haar 
from the date of these presents, pay, in 
the manner hereinafter specified, rovelty 
at the rates prescribed in. or under Sche- 
dule “B” hereto annexed on the logs 
and sawn timber converted by him. Ero- 
vided that on ist October, 1956 and 
thereafter on the expiry of each period 
of three years commencing from the Ist 
October, 1956 the rates of royalty may 
be revised by the lessor in respect of 
species listed under Clauses C, D. E and 
F of Schedule B for which concessions 
are now allowed in that schedule upto 
the rates specified in that schedule and 
from the date of such revision the lessee 
will pay royalty for these species at such 
revised rates on all timbers measuzed 
by the Forest Officer or his nominees on 
or from that date; the rates of rovelty 
in respect of classes ‘A’ and ‘B’ species 
of Schedule ‘B’ are, however not subject 
to any limitations as regards the retes 
at which they may be fixed by the lessor 
as a result of the revision referred to 
in this clause and the lessee shall pay 
royalty at these rates on all timber mea- 
sured by the Forest Officer or his nomi- 
nees on or from the date of such revi- 
sion.” 


Clause (46) may be also set out: 


*(46) Decision on disagreements or 
disputes: That in the event of any dis- 
agreement between the lessor and ihe 
lessee as to the interpretation of «ny 
portion of this Agreement or as to the 
occurrence of any damage or breach of 
conditions of the Agreement and lizbi- 
lity of the lessee thereof, or other dis- 
pute or difference whatsoever, the deci- 
sion of the Government of Assam skall 
be final and binding on the parties 
thereto.” 


2 The petitioner states that thəre 
were certain specified rates of royaity 
appearing in Schedule ‘B’ which were 
governing from the date of the presents 
to 30th September, 1956 at 0-11-6p.: per 
C. -Ft. and the same. were revised on 
30th October, 1956 to Rs. 2/- per C. Ft. 
which was later reduced on represerta- 
tion of the petitioner to Rs. 1.37 P. per 
C. Ft. by letter dated 28th January, 
1958, and the petitioner paid at the re- 
duced rates without any objection for 
the period 1956-59. Before the cam- 
mencement of the second period, -he 
Chief Conservator of Forests wrote to 
the petitioner on 8th September, 1859 
with regard to revision of royalty rates 
for the period 1959-62 and asked them 
to continue to pay at the previous rates 
“without prejudice to your liability to 
pay such increased rates from 41-10-59 
as may be fixed by Government in the 
light of their consideraticn of this mat- 
ter.” (Annexure ‘VII to the counter- 


affidavit). Finally, Government took a 
Cabinet decision on 20th November, 1962 
(Annexure ‘XI’ to the counter-affidavit) 
on the revised rates and the Assistant 
Conservator of Forests wrote to the 
petitioner on 138th December, 1962 com- 
municating Government’s decision fixing 
royalty at Rs. 1.79 P. per C. Ft. for the 
period 1959-62. It further stated, “You 
may however continue to pay at this 
rate from 1-10-62 also on the distinct 
understanding that the rates are subject 
to revision.” (Annexure ‘XI?’ to the 
counter-affidavit). 

Government had to delay the revi- 
sion of rates as they appear to have 
sought advice of the Experts, such as 
the Cost Accountant and were also con- 
sidering the representation of the peti- 
tioner and perhaps of all other interest- 
ed parties in the matter. This appears 
clearly from the correspondence produc- 
ed by the parties. Then again, on 13th 
November, 1964, the Chief Conservator 
of Forests informed the petitioner that 
the rates have been revised from 
Rs. 1.79 P. to Rs. 2.25 P. fcr the period 
1962-65 (Annexure: ‘XIV’ to the counter- 
affidavit). By another letter dated 19th 
May. 1965, the Chief Conservator of 
Forests demanded the petitioner as well 
as M/s. A. R. and T. Co. tc pay all ar- 
rear dues for 1959-62 at the 1956-59 rates 
and the dues at the rate of Rs, 2.25 P, 
per C. ft. from 1962 up-to-date. (Annex- 
ure ‘XV’ to the counter-affdavit). The 
Companies were informed chat if they 
pay as ordered in this letter, they will 
be allowed extraction of timber under 
the terms of the lease pending further 


' decision regarding realisation of dues at 


enhanced rate with retrospective effect 
for the period ‘59-62’, 


On the above facts shortly put, the 
questions are: 


(1) Whether Government’s revision 
of royalty for the period 1959-62 made 
after the expiry of the period (namely 
on 20-11-62 when the Cabinet took the 
decision or on 13-12-62 when it was com- 
municated) is authorised under Cl. 18 (a) 
of the agreement? 


2. Whether Government’s decision in 
revising the rates for 1962-65 commu- 
nicated to the petitioner on 13-11-64, 
that is after 1-10-62, the date of com- 
mencement of the particular period in 
question is competent under Clause 18{a) 
mentioned above? 


3. The above two questions natural- 
ly cannot be decided without interpre- 
tation of the terms of the agreement. 
Mr. Ghose, the learned counsel for the 
petitioner, submits that th2 agreement 
dated 7-4-56 is a statutory one made in 
pursuance of Rule 21 of the Assam 
Forest Regulation, VII of 1891, and, 
therefore, it has statutory force, ‘and, as 
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such, the petitioner is entitled to enforce 
by a writ of mandamus a proper com- 
pliance with the terms under Cl. 18 (a) 
of the agreement as also forbearance 
from contravention of those terms. Mr. 
Ghose, however, does not dispute the 
jurisdiction of the Government to re- 
vise the rates under the agreement pro- 
vided that is done in conformity with 
Clause 18 (a). He submits that Govern- 
ment cannot realise royalty by revising 
the rates for the period 1959-62 and 
1962-65 after expiry of 1-10-59 and 1-10- 
62 respectively. 


3. In order to appreciate the 
above submission, we may refer to 
Rule 21 of the Forest Regulation relied 
upon by the Counsel. 


“21. No right of any description shall 
be acquired in or over a reserved forest 
except by succession or under grant or 
contract in writing made by, or with 
the previous sanction, of the Provincial 
Government, or some person in whom 
such right, or the power to create such 
right, was vested: when the notification 
under Section 17 wes. published.” 


Mr. Ghose submits that the agreement 
dated 7-4-56 is a contract in writing 
made in pursuance of Rule 21, and, as 
such, the terms thereof are statutory 
and can be enforced by a Writ. Rule 21 
clearly shows that no one has any right 
in or over a reserved forest except as 
laid down under the provisions of that 
tule. This rule authorises the Govern- 
ment to grant rights over reserved forest 
under a contract in writing. This is one 
of the methods open to the Government 
to grant various rights to persons in:a 
reserved forest. Rule 21 enables the 
Government to follow a particular 
method, namely as in this case, to grant 
certain rights under a contract in writ- 
ing. The contract entered in pursuance 
of this rule does not cease to be con- 
tract under the law as is ordinarily 


understood. The contract is a legal and- 


valid contract but is not a statutory 
contract as submitted by Mr. Ghosh. 
The agreement has the force of a con- 
tract whatever it is and not that of a 
statute. Contract may be enforced as 
any other contract between A and B. 
Because one party is the Government, 
it does not have a higher status than an 
ordinary contract at law. It is difficult 
to accept the contention of Mr. Ghosh 
that the terms of this contract are sta- 
tutory terms and hence a contravention 
thereof is amenable to Writ jurisdiction 
of this Court. Article 226 of the Con- 
stitution cannot be invoked for enforce- 
ment of contractual terms even though 
one of the contracting parties may be 
the Government, as in this case. Besides 
under Clause (46), any disagreement be- 
tween the lessor and the lessee as to 
the interpretation of the terms of the 
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agreement or breach of any conditions of 
the agreement are to be referred to the 
Government of Assam whose decision 
shall be final and binding on the parties. 
It is not necessary for us to consider 
whether in view of tbis clause, the peti- 
ttoner is entitled to seek remedy in the 
Civil Court. It is sufficient to state that 
he has riot done so. 


4. At one stage Mr. Ghosh very 
strenuously contended that it is a case 
of gross injustice and hardship as the 
delay in the revision of rates has put 
the petitioner in great disadvantage in 
a competing market for the commodity 


he manufactures out of the raw mate- 


rial. The petitioner is also unnecessarily 
burdened with the increase of royalty 
after the commodities had been sold out 
on the basis of price calculated at the 
rate of the royalty then obtaining. The 
argument is not without force, but the 
appeal must be to the Government and 
not to the Court to give relief if really 
hardship and injustice have ensued to 
any party. The Court under Article 226 
is confined to administer the law in ac- 
cordance with the trite and well-recog- 
nised principles. Unless the case is 
brought within the four corners of the 
tests necessary for inducing the Court 
to exercise its powers under Article 226 
of the Constitution, it will decline to 
act. We would not therefore be justi- 
fied in expressing our opinion as to 
whether the terms of Clause 18 of the 
agreement ‘have been complied with by 
Government in this case or not. Our 
attention has been drawn also to Cl. 34 


of the agreement providing that all 
moneys and penalties payable by. the 
lessee shall on failure of payment as 


provided in this agreement be recover- 
able from the lessee as if such sums 
were arrears of land revenue. ‘This it- 
self does not make the provisions of the 
Assam Land and Revenue Regulation 
applicable proprio vigore. This method 


~of recovery of dues is the result of an 


agreement between the parties and. will 
be enforced as a term of the agreement. 
The insertion of this clause does not add 
any more efficacy to the agreement 
which otherwise it has not under the 
ordinary law. 


From the foregoing discussion it will 
be clear that no rights of the petitioner 
under any law are violated but his com- 
plaint is confined to violation of his 
rights under the contract. There is a 
difference of opinion between the peti- 
tioner and the Government regarding 
the interpretation of the terms of the 
agreement. This per.se would not give 
the petitioner any right to invoke the 
jurisdiction of this court under Arti- 
cle 226 of the Constitution. No provi- 


-sions of law or rules -have been pointed 


out to us whereby royalty in a reserved 
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forest can be assessed oor realised in 
terms thereof. It is a pure case of an 
obligation under the contract which is 
entered by the petitioner with the Gov- 
ernment. If any authority is necessary 
it may be sufficient to refer to a recent 
decision of the Supreme Court im AIR 
1966 SC 334, Lekhraj Sathramdas ial- 
vani v. N. M. Shab, Deputy Custodian- 
cum-Managing Officer, Bombay, where- 
in the following passage appears at para 
5 of the report: 

“İn our opinion any duty or obliga- 

tion falling upon a publie servant out of 
a contract entered into by him as such 
public servant cannot be enforced by 
the machinery of a Writ under Art. 226 
of the Constitution.” 
Their Lordships further held that the 
decisions. in AIR 1936 PC 269, Commr- of 
Tncome-tax, Bombay Presidency and 
Aden v. Bombay Trust Corporation Ltd. 
and AIR 1947 Cal 307, P. K. Banerjee 
y. L. J. Simonds lay down the correct 
law on the point regarding the writ of 
mandamus. 

5. The petition is. therefore, win- 
out merit and is dismissed, Rule nisi 
discharged and the stay orders vacated. 
The parties will bear their own costs. 
§. K. DUTTA, C. J.:— 6. I 
agree, Set 

Petition dismissed. 
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M. C. PATHAK, J. 
Upendra Chandra Barman. and 


others, Petitioners v. Nabin Chandra 
Sutradhar, Opposite Party. ` 
Civil Revn. No. 9 of 1969, D/- 16-2- 
1970 against order of B. N. Sarma, Dist. 
J., Gauhati, D/- 21-11-1968. 
Civil P. C. (1908), Order 39, Rule 2 

— “Other injury of any kind” — Execu- 
tion of a lawfully obtained decree rot 
injuncted — Expression attracts orly 
these caused by wrongful action. AIR 
1955 Assam 174 and ATR 1957 Madh B 
95 and ATR 1957 Andh Pra 453, Follow- 
ed; AIR 1960 Assam 111 (SB), Distin- 
guished. ‘(Para 6) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Assam 111 (V 47) 

(SB), Brojendra Kumar Sen 

Gupta v. Jitendra Chandra Sen 7 
(1957) AIR 1957 Andh Pra 453 

(V 44) = (1957) 1 Andh WR 274, 

Venkanna v. Venkata Rao 5. 
(1957) ATR 1957 Madh B 95 (V 44) 

1956 Madh BLJ 442, Hemant 

Kumar v. Ayodhya Prasad 4 
(1955) AIR 1955 Assam 174 (V 42), 

Mt. Ladi Agarwallani v. Keolraj 

Sethi ; 3 
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U. C. Barman v. N. C. Sutradhar (M. C. Pathak J.) [Prs. 1-3] A. & N. 95 


B. Islam, for Petitioners; D. K. Taluk- 
dar, for Opposite Party. 


ORDER :— By this revision petition 
under Section 115, Civil Procedure Code, 
the petitioners have challenged the ap- 
pellate order of learned District Judge, 
L. A. D., at Gauhati in ‘an injunction 
matter. 


ae The petitioners’ case, inter 
alia, was that the defendant obtained an 
ex parte decree on 15-4-50 for eviction 


. from 55 and odd bighas of land and also 


for arrear of rent against 3 persons, 
namely, Dina Bandu, Gopi Mohan and 
Rajendra. The petitioners were not 
parties in that decree. That they were 
occupancy tenants in respect of 33 bishas 
of land covered by that decree and that 
said ex parte decree was obtained frau- 
dulently: On these allegations that peti- 
tioners filed Title Suit 94/66 in the court 
of the Assistant District Judge, Gauhati, 
for declaration that the decree dated 
15-4-50 in Title Suit No. 75 of 1949 of 
the Court of Subordinate Judge, L. A. D 
Gauhati was not binding on and execu- 
table against the  plaintiff-petitioners. 
They also prayed for declaration that 
they were occupancy tenants in respect 
of the land described in the schedule to 
the plaint and for granting perpetual in- 
junction restraining the defendant-op- 
posite party from executing the afore- 
said decree against the plaintiffs-peti- 
tioners. 


The petitioners made an application 
under Order 39, Rules 1 and 2 read with 
Section 151 of the Civil Procedure Code 
for temporary injunction. The learned 
Assistant District Judge granted ad in- 
terim injunction which was made abso- 
lute by his order dated 23-12-67 after 
hearing both the parties. An appeal was 
taken from the said order before the 
learned District Judge, who by his order 
dated 21-11-68 set aside the order of the 
learned Assistant District Judge and re- 
fused injunction. The present revision 
petition is directed against this order of 
the District Judge. 


3 Mr. B. Islam, the learned 
counsel appearing for the petitioners, 
submits that the learned District Judge 
was wrong in his finding to the effect 
that the present case did not attract the 
provisions of Order 39, Rule 2 of the 
Civil Procedure Code, and by his wrong 
interpretation of law the learned Dis- 
trict Judge failed to exercise his juris- 
diction vested in him in refusing to grant 
the injunction. The question, therefore, 
for determination is whether the phrase 
“other Injury of any kind” occurring 
in Order 39, Rule 2, Civil Procedure 
Code, may include the execution of a 
lawful decree which has not been set 
aside by appellate court nor by any other 
competent court. In the case of Mt 
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Ladi: Agarwallani v. -Keolraj. Sethi, ATR 
1955. Assam 174, it has been held ‘that 
a person should’ not'.be prevented from 
executing a decree obtained by him on 
the ground ‘that. it causes injury to the 
plaintiff. - . The execution of a decree is 
in the ‘exercise of a legal right and it 
cannot be placed on a Dar with the 
breach of a contract or injury to pro- 
perty or the disturbance of other rights 
vesting in a particular individual. 

4. In the case of Hemant Kumar 
v. Ayodhya Prasad, reported in AIR 
1957 Madh B 95, it has been held that 
no order of injunction can be pits 
under Order 39, Rule 1 or Rule 2 or 
under Section 151, Civil Procedure Code 
to restrain decree-holder from executing 
a decree in his favour so long as it 


stands, and merely because the plaintiff. 


institutes a suit for a declaration that 
the decree is not binding on him and 
that he hopes to succeed in the suit, it 
' cannot be held that the execution of the 


decree would amount to committing an 
injury. 
5. In the case of Venkanna v. 


Venkata Rao, reported in AIR 1957 Andh 
Pra 453 it has been held that “In O. 39, 
R. 1 (c) (Andhra Amendment), the ex- 
pression ‘cause injury or less to the 
plaintiff’ can only mean to do something 
wrongful which will result in loss or 
damage to the plaintiff. It can have no 
reference to any loss caused by a person 
pursuing his legitimate remedies. The 
meaning of the word ‘injury’ is “wrong: 
ful action or treatment, „Or 
damage”. It can therefore have relation 


- . only to acts of a party which are wrong- 


ful and not to legitimate acts of persons 
who pursue the remedies allowed to 
them by law.” 


Ga I am in respectful agreement 
with the reasonings given in the above 
decisions and hold that the injury refer- 
red to in Order 39, Rule 2, Civil Proce- 
dure Code would mean injury caused 
by wrongful action or treatment, harm 
or damage. In the instant case the decree 
which is sought to be set aside in the 
suit was obtained as far back as in 1950 
against some persons in respect of land 
which included the land in the present 
suit, The execution of the ‘decree in 
the earlier suit was started in 1953 and 
the present suit has been brought. in 
1966. It appears that for long 16 years 
the present petitioners did not care to 
contest the decree and they allowed the 

decree passed in 1950 to stand. 
. Whatever that may be, if an injunc- 
tion order is to be passed in the instant 
suit, the case has to be brought within 
the scope of Order 39, Rule 2. As ob- 
served earlier the injury contemplated 
in the provision of Order 39, Rule 2 
_twould exclude the execution of a law- 
fully obtained decree. In the eye of 
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law no injury would be caused by the 
execution of a lawful decree. 


7. Mr. Islam referred to the case 
of Brojendra Kumar Sen Gupta v. 
Jitendra Chandra Sen, reported in AIR 
1960 Assam 111 (SB), wherein it has 
been held that where certain property 
has been the subject-matter of a pro- 
ceeding under Section 145, Criminal 
Procedure Code and the Criminal Court 
passes an order against the plaintiff 
petitioner under Section 145 (4) Proviso 
(2) but the Criminal Court fails to’ re- 
store possession to the. defendant held 
a forcibly and wrongfully disposses- - 
se 
Criminal Procedure Code with ‘the re- 
sult that the plaintiff is allowed to conti- 
nue in possession, and within a few days 
of the order, the plaintiff brings a suit 
for declaration of title, confirmation of 
possession and permanent injunction 
against the defendant restraining him 
from taking possession of the property 
which was: the subject-matter of the 
proceeding under Section 145, Criminal 
Procedure -Code, mere order of the Magi- ` 
strate under Section 145, Criminal Pro- 
cedure Code, that a party might be treat- 
ed to be deemed to be in possession- did 
not in any manner affect the jurisdiction 
of the Civil Court, to grant an injuction 
restraining the defendant for dispossess- 
ing the plaintiff, if an appropriate case- 
was made for the exercise of its discre- . 
tion under Order’ 39 of the Civil Proce- 
dure Code. 

8. In the instant case the oppo- 
site party has obtained a lawful ecree 
declaring his right, title and interest in 
the suit land and also for khas posses- 
sion of the suit land by evicting the 
defendants in that suit. If such a decree 
is executed. it cannot be said that any 
injury would be caused by doing some- 
thing illegal or wrongful. In the circum- 
stances, I hold that the present case does 
not attract Order 39, Rule 2, Civil Proce- 
dure Code. That apart, the learned 
District Judge duly considered the facts 
and circumstances of the case and came 
to a prima facie conclusion that the peti- 
tioner might not have bona fide conten- 
tión in the suit. But that would be a 
subject-matter of the suit itself. On 
consideration of the facts and circum- 
stances of the case I am clearly of opin- 
ion that the petitioners have failed to 
establish a case for issuing an injunc- 
tion. Nothing has been pointed to show 
that the learned District Judge’s order 
is in any way without jurisdiction or in 
excess of jurisdiction, or it tantamounts 
to refusal to exercise jurisdiction. 

In the result the petition is 
rejected. In the facts’ and circumstances 
of the case, I make no order as to costs. 

Petition dismissed, 
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_ Manju Bala Das and others, Plaintiffs- 
‘Appellants v. Prodosh Ranjan Das and an- 
other: Defendants-Respondents. 

Second Appeal No. 174 of 1967 D/- 

11-9-1970 from judgment and decrze of 
D. C. Sangma, Sub-J., Cachar, D/- 13-6- 
1967. , ' 7 

(A) Transfer of Property Act (7882), 
Section 107 — Lease of immovable preperty 

— Oral agreement to let accompanied with 
delivery of possession — Execution of Kera- 
yanama by lessee alone to evidence lease — 
Such a Kerayanama does not come under 
lease as defined under Section 107 —- Lease 
becomes an oral lease. (Para 6) 


(B) Transfer of Property Act (1882), 
Section 106 — Monthly tenancy terminating 
on 20th day of month — Notice requiring 
tenant to give vacant possession by ead. of 
21st day of month —= Notice does nof con- 
form to requirements of Section 10€, not 
being one terminating tenancy with expiry 
of tenancy month. (Para 6) 


(C) Civil P. C. (1908), Order 22, R. 3 
— Death of appellant —- Abatement cf ap- 
peal — Petition to set it aside — Affidavit 
alleging that person looking after affars of 
deceased failing to take proper steps because 
of his suffering from heart attack and be- 
coming invalid immediately after deah of 
deceased — Advocate of appellant succeed- 
ing in contacting widow of deceased, the 
only legal representative after Jong lapse of 
time — No counter-afidavit filed — Held, 
facts and circumstances justified condoration 
of delay caused in filing petition — Limita- 
tion Act (1968), Section 5. (Para 5) 


S. K. Ghose and N. M. Das, for Appel- 
lants; N. M. Lahiri, for Respondents. 


JUDGMENT :— This is an appeal from 
the judgment and decree of the learned 
Subordinate Judge, Cachar. The plaintiffs 
case is that they are the jotedars in respect 
of the first schedule land and. owners of the 
house standing on the second schedule land, 
which is included in the Arst schedule land. 
The defendant No. 1 tock settlement of a 
room of the house described in schedule 2 
for one year from 2lst Jaistha, 1859 B. S. 
to 21st Jaistha, 1360 B. S. agreeing to pay 
rent at Rs. 84/- per month. The settlement 
was taken from Barada Charan Purkayastha, 
predecessor in interest of the plaintiffs. After 
the death of Barada Charan Purkayasthe the 
defendant No. 1 continued to occupy the 
house paying the rent at the same rate. The 
defendant No. 1 defaulted in paymert of 
rent since after December, 1962 and there- 
fore Money Suit No. 850 of 1963 was filed 
for rent and compensation against him. The 
defendant No. 1 used to pay rent acconding 
to English calendar month for the sake of 
convenience. The defendant No, 1 without 
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consent and permission of the plaintinffs al- 
lowed the defendant ‘No. 2 to occupy: the 
house. The plaintiffs required. the house in 
question for their. own use and. occupation 
and therefore they’ served a notice on the 
defendants: on 15-1-1964 requiring them to 
vacate the suit house after eapiy of 2st 
Falgoon 1870 B. S. corresponding to 5-8- 
1964. The defendants did not vacate the 
suit premises in spite of receipt of the 
notice. Hence the suit for ejectment. 


9. . The defendants filed a joint writ- 
ten statement., They denied that defendant 
No. 2 was a sub-lessee under the defendant 
No. 1. Their contention was that defendant 
No. 2 through the mediation of Dwijendra 
Nath Sarma obtained settlement of the suit 
house from Barada Charan Purkayastha, who 
was.the karta of the joint family, at a month- 
ly rent of Rs. 34/- from Ist Jaistha 1359 
B. S. In Bhadra 1859 B. S. the plaintiff 
No. 2 pressed for executing a Kerayanama 
and so the defendant No. 1 executed the 
Kerayanama and got it registered on behalf. 
of both the defendants. The rent was paid 
according to English calendar month. In 
1955 the rate of rent was reduced to Rs. 25/- 
per month though in spite of protests the 
plaintiffs continued to issue receipts for 
Rs. 34/- per month. The defendants denied 
that they were defaulters in payment of 
rents and did not admit that the plaintiffs 
required the suit house for their bona fide 
necessity. They further contended that the 
suit was bad for non-joinder of parties and 
for want of legally valid notice. 


3. A number of issues were framed 
on the pleadings of the parties. The learn- 
ed Munsiff on consideration of the evidence 
on record decreed the pom suit. An 
appeal was preferred efore the learned 
Subordinate Judge, who affirmed the judg- 
ment and decree of the learned Munsiif. 
The defendants thereafter preferred Second 
Appeal No. 13 of 1966, in which the High 
Court remanded the appeal to the Subordi- 
nate Judge for disposal. After remand, the 
oint that was canvassed before the 
learned Subordinate Judge was that no le- 
gally valid notice terminating the tenancy 
was served on the defendants. The learn- 
ed Subordinate Judge considered the evi- 
dence on record on this point and- found 
that the notice of ejectment (Ext. 6) in the 
instant case did not conform to the require- 
ments of the provisions of Section 106, 
‘Transfer of Property Act and in that view 
he held that the plaintiffs’ suit failed for 
want of service of a legally valid notice on 
the defendant’s terminating the tenancy. 
The plaintiffs’ suit was thus dismissed, 


4, Title Appeal No. 78/65 was 
finally disposed of by the learned Subordi- 
nate Judge on 13-6-67 and the present 
second appeal (S. A. 174/67) was filed on 
2-8-1967. On 13-5-1969 when the case 
came up for hearing the respondents’ Advo- 
cate informed that appellant No. 1 died on 
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11-3-1968. Thereafter a petition for setting 
aside the abatement of the appeal was file 
on 14-7-1969 and the rule was issued on the 
petition on 21-7-1969, By order dated 
21-11-1969 this Court ordered that the ques- 
tion of abatement would be heard: along with 
the main appeal > | 


5. In their petition the plaintiffs- 
penia stated that the appeal came u 
or hearing on 18-5-1969 when the learne 
Advocate for the opposite parties stated that 
Ashutosh Das Purkayastha had died and as 
no steps for substitution of his legal repre- 
sentatives were taken within time the appeal 
abated as against him. That petitioner No. 
1 Barid Baran Das Purkayastha used to look 
after the case on behalf of all the appellants 
and that soon after 18-5-1969 their advocate 
wrote to him- in his Karimganj address 


about the reported death of Ashutosh Das - 


Purkayastha and for substitution of his- legal 
representatives, but he got no reply. There- 
after their Advocate again wrote to peti- 
tioner No. 1 but got no reply. About a 
month back the learned Advocate learnt from 
a gentleman -of ee that petitioner 
No. 1 was suddenly attacked with a severe 
heart disease more than a year back and 
his whole body was paralysed and he had 
to be removed to Calcutta for treatment and 
that since then he had been lying bed-rid- 
den in Calcutta for treatment. . The learn- 
ed Advocate further learnt that Ashutosh 
Das Purkayastha was murdered in Pakistan 
and that there was nobody in the house 
at Karimganj and the learned Advocate was 
instructed to contact Sri Ranu Chanda, a 
Railway employee at Maligaon, who happen- 
ed to be the brother-in-law of Ashutosh Das 
Purkayastha. Accordingly the learned Advo- 
cate contacted Ranu Chanda about a fort- 
night back and’ asked him to write to peti- 
tioner No. 1 or anybody else to ascertain 
the date of death of Ashutosh Das Pur- 
kayastha and the names of his legal repre- 
sentatives. That said Ranu Chanda could 
somehow manage to get the information and 
obtained a Vokalatnama executed by peti- 
tioner No. 5 on 12-7-1969. Petitioner No. I 
was still lying bed-ridden at Calcutta for 
treatment and he was not in a position to 
take any steps in the matter. The other 
pentitioners, who are females depended ab- 
solutely on him in matters connected with 
the appeal. That petitioner No. 5 is the 
wife of late. Ashutosh Das Purkayastha and 
she is the sole heir and legal representative 
of late Ashutosh Das Purkayastha who had 
been murdered in Pakistan on 11th March 
1968. Said Ranu Chanda has now been 
entrusted to take all steps in the appeal. An 
affidavit to this effect has been filed by 
Ranu Chanda. No counter-affidavit has been 
filed to the petition for setting aside the 
abatement. On consideration of the facts 
and circumstances as disclosed in the 
petition I hold that there are sufi- 
cient grounds for condoning the delay 
lin filing the petition. In the circumstances 
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‘evidence on record 
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the delay is condoned, the abatement is set 

aside and substitution of the legal represen- 

sea late Ashutosh Das Purkayastha is 
owed. 


6. , Regarding the merits of the ap- 
peal, the only question to be considered is 
whether there was service of valid notice 
terminating the tenancy. ÆExt.’6 is a copy 
of the notice. The original. notice was not 
produced by the defendants. The learned 
Subordinate Judge on consideration of the 
has found that defen- 
dant No. 1 Pradosh Ranjan Das received 
the notice on 1-2-1964 and defendant No. 2 
Prasanta Kumar Das received the notice 
within January 1964, by which they were 
required to vacate the suit house by the ex- 
piry of 21st Falgoon, 1870 B. S. corres- 

onding to 5th March, 1964. The defen- 
ants therefore got more than fifteen days’ 
notice ster the tenancy.. According 
to the plaintifs the tenancy commenced on 
the 21st Jaistha 1859 B, S. and also for a 
period of one year, that is, up to 2st Jais- 


tha 1860 B. S. and for the convenience of 


- the defendant the rent was paid according 


to the English calendar month. From the 
poe. and the evidence on record,’ the 
earned ‘Subordinate Judge has found that 
the tenancy was at the inception created by 
an oral lease accompanied by delivery of 
possession on 21st Jaistha 1859 B. S. Sub- 
sequently in the month of Bhadra of the 
same year 1859 B. S. a Kerayanama Ext. 1 
was executed to serve as a piece of evidence 
of the tenancy commencing on 21st Jaistha 
1359 B. S. Ext. 1 was executed by the de- 
fendant No, 1 alone in favour of the plain- 
tiffs. Under Section 107 of the Transfer of 
Property Act a lease of immovable property 
has to be made by a registered instrument 
and such an instrument has to be executed 
by both the lessor and the lessee. That 
being the position Ext. 1 does not come 
under a lease as defined under Section 107 
of the Transfer of Property Act, inasmuch as 
it was executed by the lessee only. In the 
circumstances the lease in the instant case 
becomes an oral lease commencing from 21st 
Jaistha l The tenancy being a 
monthly tenancy under 
ed from 2lst of every Bengali month and 
ended on 20th of the next month. Hence 
the notice under Section 106, Transfer of- 


the law, it commenc- 


' Property Act in the instant case will have to 


terminate the tenancy by the end of 20th 
by demanding vacant possession on 21st of 
the month. By Ext, 6 the tenancy was ter- 
minated and vacant possession was demand- 
ed by the end of 21st of Falgoon 1870 
B. S. Since the tenancy commenced on 
Q1st of the Bengali month, it ended on 20th 
of the next month. Hence the notice should 
have terminated the tenancy by the end of 
20th Falgoon and vacant possession should 
have been demanded by the end of 20th 
i en or on 21st Falgoon. But by Ext. 6 
the lessor demanded vacant possession by the 
end of 21st Falgoon and therefore the notice 
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of ejectment in the instant case canrot be 
said to be a notice terminating the tenancy 
expiring with the end of the month >f the 
tenancy. On a perusal of the language of 
Ext. 6 it is quite clear that the tenancy was 
terminated by the end of 21st of the month, 
that is to say, the tenant was entit.ed to 
remain in the suit premises on the 21st of 
the month in terms of the notice. But a 
fresh monthly tenancy commenced on the 
21st of the month. Thus the notice 3xt. 6 
cannot at all be interpreted to meam that 
the tenant was to vacate on the 2lst, 


7. In the circumstances the learned 
aa a correctly held that =xt. 6 
did not conform to the requirements f the 
provisions of Section 106 of the Transfer 
of Property Act. The notice of ejectment 
in the instant case is not valid in law and 
therefore the plaintiffs’ suit must fail for 
want of a notice as required under Sec- 
tion 106, Transfer of Property Act. Im the 
result this appeal fails ad is dismissec. with 
costs. : 

Appeal disnsissed, 
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Babu Singh and others, Petitioners v. 
The Regional Transport Authority, Now- 
gong, Assam and others, Respondents. 

Civil Rule Nos, 785, 786, 741 to 748 of 
1970, D/- 12-2-1971. 


(A} Motor Vehicles Act (1939). Sec- 
tion 64 — An Order of Appellate Authority 
which, after taking into consideraticn all 
facts, states that no grounds have been ad- 
duced about respondent’s superior claims is 
not bad for not giving reasons especially 
where the order of primary Authority con- 
tained no clear reasons for refusal of per- 
mit to appellant. (Para 10) 

(B) Constitution of India, Article 226 
-— Where the petitioner had ample opportu- 
nity of inspecting records including sppe 
memos, an order of Appellate Autaority 
would not be set aside on the ground that 
no reasonable opportunity was given to hi 
by Appellate Authority to show cause azainst 
the allegations made against him in appeal. 

(Paras 12, 14) 

GOSWAMI, C. J.:— This application 
under Article 226 of the Constitution is 
directed against an order passed by the State 
Transport Appellate Authority setting aside 
a stage carriage permit which had. been 
granted to the petitioner by the Regional 
Transport Authority, Nowzong, on the Now- 
gong-Hojai-Lanka-Lumding route extended 
upto Howraghat. The Appellate Autharity’s 
order, so far as the petitioner is concerned, 
may be set out below: 
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“Tt is found that the respondent Shri 
Babu Singh lives with his brother who has 
a permit for his vehicle No. ASN 793 for 
this region. Even though granting of per- 
mit to several members of the same family 
is not a legal bar, yet, when equally or more 
suitable candidates are available this res- 
pondent should concede to the claims of 
other suitable appellants. As such, the order 
granting permit to Shri Babu Singh is here- 

y set aside.” 


2. Before we deal with the conten- 
tions raised by the petitioner, we may refer 
to the provisions of the Motor Vehicles Act 
so far as are material to the present contro- 
versy. Section 47 provides for the proce- 
dure of Regional Transport Authority in con- 
sidering application for stage carriage per- 
mit, That section reads as follows: 

“(1) A Regional Transport Authority 
shall, in considering an application for a 
stage carriage permit, have regard to the 
ollowing matters, namely,— 

(a) the interest of the public generally; 

(b) the advantages to the public of the 
service to be provided, including the saving 
of time likely to be effected thereby and any 
convenience arising from journeys not being 

roken; 

(c) the adequacy of other passenger 
transport services operating or likely to ope- 
rate in the near future, whether by road or 
ts means, between the places to be serv- 
ed; 

(d) the benefit to any particular locality 
or localities likely to be afforded by the ser- 
vice; 

(e) the operation by the applicant of 
other transport services including those in 
respect of which applications from him for 
permits are pending; 

(f) the condition of the roads included 
in the proposed route or area; 
and shall also take into consideration any 
eee made by persons already pro- 
viding passenger transport facilities by any 
means along or near the proposed route or 
area, or by any association representing per- 
sons interested in the provision of road 
transport facilities recognized in this behalf 
by the State Government, or by local autho- 
rity or police authority within whose jurisdic- 
tion any part of the proposed route or area 


lies: 
Provided that other 

equal, an application for a stage carriage 
permit from a co-operative society register- 
ed or deemed to have been registered under 
any enactment in force for the time being 
shall, as far as may be, be given preference 
over applications from individual owners.” 
Section 57 (2) provides when an application 
for a stage carriage permit may be made. 
Under sub-section (8) of the said section, 
there is provision for inspection of the 
applications and for publication of the same 
in the prescribed manner together with a 
notice of the date before which representa- 
tions in connection therewith may be sub- 


conditions being 
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mitted and also the time and place at 
which the application and any representa- 
tion received will be considered. Sub-sec- 
tion (4) provides that no representation in 
connection with an sia Sona referred to 
in sub-section (8) shall be considered by the 
Regional Transport Authority unless it is 
made in writing before the appointed date 
and unless a copy thereof is furnished simul- 
taneously to the applicant by the person 

ing such representation. Under sub- 
section (5) when Fi such repersentation 
is made, the Regional Transport Authority 
shall dispose of the application at a pub- 
lic hearing at which the applicant and the 
person making the representation shall have 
an opportunity of being heard either in 
person or by a duly authorised representa- 
tive. Under sub-section (7) whem a Regio- 
nal Transport Authority refuses an applic. 
tion for a permit of any kind, it shall give 
to the appien in writing its reasons for 


the refus We need not refer to the 
other provisions in the section for our 
present purpose. Section 64 provides for 


appeals to the prescribed authority against 
tbe orders of refusal of permit by the Regio- 
nal Transport Authority. Under Section 64 
any person aggrieved by the order may 
within the prescribed time and in the pres- 
cribed manner appeal to the prescribed 
authority who shall give such person and the 


original authority an opportunity of being 
heard. The ‘prescribed authority’ under 


Fule 89 of the Assam Motor Vehicles Rules, 
1940, is the Chairman and two Members 
of the State Transport Authority appointed 
by the Chairman. It may be appropriate 
to read both the Rules 89 and 90: 


“89. Appeals against the orders of the 
Regional Transport ae (a) The 
authority to decide an appeal against, the 
orders of the Regional er ae Authority 
under Clauses (a), (b), (c), (d), (e) and (f) 
cf Section 64 of the Act shall be the Chair- 
man and two members of the State Trans- 
port Authority appointed by the Chairman. 
Any person preferring an appeal against the 
order of the Regional Transport Authority 
in respect of such matters shall, within 
thirty days of the receipt of such order, do 
so in writing to the Secretary of the State 
Transport Authority in the form of a memo- 
randum in duplicate setting forth concisely 
the grounds of objection to the order of the 
Regional Transport Authority, accompanied 
by certified copy of that order which shall 

e granted free., - ; 

(b) Upon receipt of an. appeal in 
accordance with sub-rule (a), the appellate 
authority shall appoint a time and place for 
hearing of the appeal giving the appellant 
not less than 80 days’ notice and shall in 
that case order the appellant to deposit 
such fee, not exceeding Rs. 25/- as the ap- 
pellate authority may specify. 

(c) No further appeal shall lie against 
any order of the appellate authority consti- 
tuted under sub-rule (a).” 


Regal. Transport Authority 
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“90. The appellate authority shall inti- 
mate to the appellant the time and place 
of hearing an appeal under Rules 88 and 
89. -Within fourteen days of receipt of such. 
intimation the appellant shall forward to the 
Appellate Authority copies of such docu- 
ments in duplicate upon which he -proposes 
to rely, and upon the appointed date may 
appear either in person or through an agent 
or representative authorised by him in writ- 
ing in this behalf.” 


3. Reading the above provisions, it 
appears, under Section 64 the Appellate Au- 
thority has to give only the appellant and 
the eee Authority, in this case, the 
Region ee Authority, an opportunity 
of being heard. There is no express provi- 
sion for giving notice to the persons in whose 
favour the Regional Transport Authority had | 
Beasts the permit, although if the appel- 
ate order disturbs the original order, the 
rights of such persons are bound to be af- 
fected. Though this lacuna is seen in the 
Act, we are told that notice is invariably 
given to the permit-holders whose rights are 
affected and in this case it appears the af- 
fected persons were indeed notified and 


heard by the appellate Beery: We are 
therefore not required to consider the rea- 


sons for the existence of this lacuna in the 
law, nor. is it an appropriate case to consi- 
der what will be the legal effect if no notice 
has been served on the persons affected by 
the order, 


- 4, Section 47 specifies certain mat- 
ters mentioned therein which the Regional 
Transport Authority has to consider in dis- 
posing of an application for a stage carriage 
permit. Some of these matters may not 
have a direct bearing on the individual suit- 
ability of a particular candidate. For exam- 
ple, Section 47 (1) (c) which mentions about - 
‘the adequacy of other passenger transport 
services operating or likely to operate in the 
near future, whether by road or-other means, 
between the places to be served” may not 
have much relevance to the particular suit- 
ability of 4 person to hold a stage carriage 
poe Section 47, therefore, is not ex- 
austive of all the matters which require to 
be considered in selecting certain persons out 
of a large number of applicants for a per- 
mit. The manner of selection of a particu- 
lar permit-holder cannot, therefore, be put 
in the strait-jacket of a certain set formula. 
There must be enough discretion with the 
settling authorities in making the selection. 
But, while doing so, the authority must have 
due regard to the matters specified in Sec- 
tion 47 so far as applicable to _ particular 
case before it. 


5. It is understandable that the Re- 
gional Transport Authority has to examine 
the cases of a large number of applicants 
and compare the merits of the candidates 
inter se before it is in a position to finally 
select a few out of them for the limited per- 
mits that are available. Under Section 57 
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(D, a Regional Transport Authority, rafus- 
ing an application for permit, has to give 
to the applicant in writing its reasons for 
refusal. In this particular ‘case, the Regio- 
nal Transport: Authority, having considered 
all the applicants, unanimously came to the 
conclusion in favour of the five persons in- 
cluding the petitioner and the other appli- 
cations were rejected, Strictly speaking, 

is may not be considered as compliance 
with Section 57 (7) of the Motor Vehicles 
Act. In appeal before the Appellate Au- 
thority, the cases of a fewer persons for the 
same permits are involved since a Jnrge 
number of disappointed applicants generally 
step out from the race at the primary stage 
itself. The Appellate Authority has to zon- 
sider the merits and demerits of the appli- 
cants and its power is co-extensive with 
that of the primary authority. While it has 
to examine the reasons urged against the 
order of the Regional Transport Authority, 
it has also to consider for itself whick of 
the parties is best entitled to the permi in 
their impartial consideration. The Appel- 
late Authority, however, in this case has not 
set aside the order of the Regional Trans- 
port Authority on the ground that there was 
no strict compliance with Section 57 (71 of 
the Motor Vehicles Act perhaps, it ccnsi- 
dered even the cryptic order of the Regio- 
nal Transport Authority as sufficient in the 
circumstances of the case. We are, there- 
fore, not called upon to finally pass wpon 
the question about the legal effect of onis- 
sion to give reasons or to give elaborate rea- 
-sons for refusal of the application. 


6. The learned Advocate-General, 
Meghalaya, in support of the petitioner has 
urged that the Appellate Authority has set 
aside-the order of the pon authority on 
extraneous grounds and also without com- 
plying with the principles of natural justice. 
He submits that the only ground given 
against the petitioner is that he lives with 
his brother who has a permit for his 
Vehicle No. ASN 793 for this region. In 
support of his submission, he draws our at- 
tention to an affidavit filed by the father of 
the petitioner stating that the petiticner 
stays at Nowgong separately from him and 
his other sons and is living on his own earn- 
ings. It is contended that in absence of any 
counter-affidavit from the respondents the 
Appellate Authority could not, in law, act 
on the allegations in the memorandum of 
appeal. We are however not required to 
pursue this matter, since the Appellate Au- 
thority itself has not taken the.fact of pos- 
session of a permit by the petitioner’s bro- 
ther as a legal bar. On the other hand, the 
order clearly shows that the candidates pre- 
ferred by the Appellate Authority are more 
suitable than the petitioner. We do not 
therefore see that any extraneous groand 
has influenced the decision of the Appellate 
Authority. The further submission that the 
Appellate Authority has violated the princi- 
ples of natural justice is also not well- 
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founded since the decision :-does not rest 
upon the allegation of the petitioners bro- 
ther having a permit in the region. We are, 
therefore, unable to find that the Appellate 
Authority took into consideration any facts 
against the petitioner without giving him a 
reasonable opportunity. The application is 
therefore without merit and is dismissed. 
We-however make no order as to costs. 


Civil Rule No. 736 of 1970 

7. In this Civil. Rule, the petitioner 
got a stage carriage permit from the Regio- 
nal - Transport Authority and lost the same 
in appeal before the ages Authority. 
The relevant order of the Appellate Autho- 
J with regard to this petitioner is as fol- 
ows: 

“Respondent Shri Topodhan Bharali is 
a businessman with businesses in almost all 
the districts of the State and it has been 
brought to our notice that his brother Shri 
Bilash Chandra Bharali, a member of the 
joint family is the owner of Bus No. ASZ 
2153. Nothing has been said to substan- 
tiate his claims to hold a permit in prefer- 
ence to better claims of other appellants. 
The decision of the R. T. A. in granting him 
a permit in preference to the better claims 


of other superior pia appears to be 
improper and unjustified and as such the 


permit granted to him is hereby cancelled.” 


8. It is submitted by Mr. K. M. 
Lahiri that the allegations which were made 
were never substantiated before the Appell- 
ate Authority and they. remained as allega- 
tions unsupported by any affidavit. The 
order of the Appellate Authority, therefore, 
based as it is on these allegations without 
aan is perverse. This point has been speci- 

ically taken by the petitioner in paragraph 5 
of his application before this Court. There 
is no clear and specific denial of the aver- 
ments in this paragraph in the sole affidavit 
of the respondent No. 8. That being the 
position, we are constrained to set aside the 
order of the Appellate Authority with re- 
gard to this petitioner, as the order of the 
Regional Transport Authority was set aside 
by taking into consideration facts which 
were not established before the Appellate 
Authority. It is not permissible for the Ap- 
pellate Authority to set aside the order of 
the primary authority merely on allegations 
without proof. The order of the Appellate 
Authority, so far as this petitioner is con- 
cerned, can be characterised as perverse and 
the same is therefore set aside. 

9. The application is allowed, but 
there will be no order as to costs. 


Civil Rule No. 741 of 1970 


10. The petitioner in this Civil Rule 
is another permit holder who has been grant- 
ed permit by the Regional Transport Au- 
thority, which was set aside by the Appel- 
late Authority. The Appellate Authority has 
set aside the order of the Regional Trans- 
Bort Authority with the following observa- 

Ons: 
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“As regards the respondent Shri Tara 
Wath Bora, no grounds have been addu 
to support his superior claims and as such 
the permit granted to him is also cancelled” 
The Regional Transport Authority having 
considered this petitioner as a suitable can- 
didate, if the finding has got to be set aside 


on appeal, reasons for differing from the 
view of the primary authority have ordinarily 


to be given. 
Authority, the Regional Transport Authority 
is also given an opportunity of being heard 
(Section 64). It may therefore be assum 
that that body had the opportunity to sup- 
ort the order in favour of the petitioner 
{before the Appellate Authority, When, 
therefore, .the Appellate Authority, after 
taking into consideration all facts, states 
jthat no grounds have béen adduced about 
ithe petitioner’s superior claims, no valid ob- 
jection can be taken, although perhaps it 
would ‘have been better if the Appellate 
{Authority also gave reasons for preferring 
isomeone else in place of the petitioner. 
Since however the Regional Transport Au- 
thority itself had not given any clear reasons 


{for refusal of the permit to the respondent, | 
there was not much for the Appellate Autho- 


Irity to dilate with regard to the infirmities 
lof the order of the nonong Transport Au- 
thority. We are therefore not inclined to 
interfere with the impugned order with re- 
gard to this petitioner. The petition is 


therefore rejected and there will be no order. 


as to costs. 


Civil Rule No. 742 of 1970 


li. The petitioner, Digen Chandra 
‘Laskar, in this Rule was granted a stage 
carriage permit by the Regional Transport 
Authority which he lost in appeal before the 
State Transport Appellate Authority. That 
Authority ‘has given the following reasons: 


“Respondent Shri Digen Chandra Las- 
kar is: engaged in other businesses. He has 
a fair price shop and is also the lessee of 
the Doboka Bazar which 
wise ‘busy. 
port of his claim. Hence we hold him to be 
unsuitable and as a result, the permit grant- 
ed to him jis set aside.” a 


12. The petitioner contends that he 
had no knowledge of the allegations made 
against him and as such had no reasonable 
opportunity of meeting the allegations be- 
fore the Appellate Authority, Respondent 
No. 1, however, denies this fact and stated 
that although the hearing of the appeal was 
concluded on 12th September, 1970, the 
appellants’ including the petitioner’s appeal 
were heard in part on an earlier occasion, 
on which date the petitioner had all the op- 

rtunity of inspecting the records including 
‘the memos of appeal. The petitioner made 
no grievance before the Appellate Authority, 
nor is it a case where he was refused any 
adjournment to contrevert the allegations. 
There are similar statements in tthe affidavits 


af the other respondents also in this Court. © 


Bapudas v. Board of Revenue 


However, before the Appellate. 


keeps him other- ` 
Nothing has been said in sup- . 


A-I, BR. 


We are, therefore, satisfied that there was no 
failure of principles of natural justice in dis- 
posing of the appeal against the petitioner. 
The application is dismissed. There will be 


no order as to costs, . 
Civil Rule No. 748 of 1970 
13. The permit of the petitioner 
Syed Abdul Matin was also similarly can- 


celled by the State Transport Appellate Au- 
thority and the reasons given are as follows: 
“It is contended that respondent Syed 
Abdul Matin is a member of a Gaon Pan- 
chayat and as such a public servant as de- 
fined under Section 48 of the Assam Pan- 
chayat Act. But in our opinion he is not 
a public servant for the purpose of the 
Motor Vehicles Act. However, we find that 
nothing could be brought out to establish 
is superior claim over the other appellants 
whose merits have already been discussed 
above. His permit is therefore cancelled.” 
14... ‘The order of the Appellate Au- 
thority is challenged on the ground that the 
petitioner had no reasonable opportunity to 
show cause against the allegations made 
against him in the appeal before the Appel- 
late Authority. The reasons which we have 
given in the case of the petitioner Digen 
Chandra Laskar are also applicable to the 
case of the petitioner in this Rule. We are 
not satisfied that there is any violation of 
the principles of natural justice in disposing 
of his appeal by the Appellate Authority. 
e application is dismissed and we make 
no order as to costs. 


In the result, the applications 


15. 
‘fn Civil Rule Nos. 785, 741, 742 and 743 


of 1970 are dismissed. The stay order in 
Civil Rule No. 785 of 1970 stands vacated. 
‘The application in Civil Rule No. 736 of 
1970 is allowed and that part of the order 
of the State Transport Appellate Authority 
relating to the petitioner is quashed and the 
permit granted to him by. the Regional 
Transport Authority is restored. We will, 


however, make no order as to costs. 


J.-— 16. TI agree. 
Order accordingly, 
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M. C, PATHAK AND D. M. SEN, Jj. 

Bapudas Kalita, Petitioner y. The Assami 
Board of Revenue, Gauhati and others, 
Respondents. , - i 

Civil Rule No. 698 of 1970, D/- 12-2- 
1971, from order ef Assam Board of Reve- 
nue, D/- 17-8-1970. 

(A) Constitution of Yadia, Article 226 
~~ Where petitioner wishes only appellate 
order of reyersal to be queshed, so as to 
restore the primary order, the primary au- 
thority is not a necessary party to the writ 
proceedings. But it is always advisable that 
both primary and appellate authorities are 


CO/CO/B281/71/HGP/C 


1971 
made parties whether appellate order is one 


of affirmance or reversal. AIR 1956 Nag 


(B) Constitution of India, Article 226 
Where a person has admittedly an cccu- 
pation of cultivation, the finding that ke is 
unemployed, based on no material anc no 
evidence on record is perverse. When deci- 
sion- of a judicial or quae jedi Tribunal 
is based on such perverse finding of fazt it 
is an error of law apparent on face of re- 
cord and is liable to be quashed by certio- 
rari. 1956 AC 14 & (1957) 1 QBD 574 & 
AIR 1963 SC 114 & ATR 1963 SC 404 & 
_ AIR 1980 All 304, Rel. on. (Paras 9, 18. 19) 


Cases Referred: | Chronological Paras 
(1963) AIR 1963 SC 114 (V 50) = 
(1968) 8 SCR 650, Provincial Trans- 
port Service v. State Industrial Court 15 
(1968) AIR 1968 SC 404 (V 50), 
State of Orissa v, Murlidhar Jena 16 
(1960) AIR 1960 All 804 (V 47), 
Avadh Narain Singh v. Additional 
Superintendent of Police - 17 
(1958) AIR 1958 SC 398 (V 45) = 
1958 SCR 1240, Nagendra Nath 
Bora v. Commr. of Hils Division l 
and Appeals, Assam 10. II 
(1957) 1957-1 QBD 574 = 1957-2 
. WLR 498, Regina. v. Medic 
Appeal Tribunal 
(1956) AIR 1956 Nag 65 (V 48) 


= 1955 Nag LJ 782, Naziruddin 

Sirajuddin v. P. S. Lawale 2B, 4 
(1956) 1956. AC 14 = (1955) 

8 All ER 48, Edwards (Inspector of 

Taxes) v. Bairstow 18, 14 


S. K. Ghose, Dr. J. C. Medhi, B. M. 
Goswami, T. C. Borgohain, for Petitioner; 
S Chaudhury, B.: K. Goswami, for Respon- 
ents. : 


J:— By this application. 


PATHAK, 

under Article 226 of the Constitution the 
petitioner has prayed for a writ quashing 
the order of the Assam Board of Revenue 
assed on 17-8-70. Tenders were called. for 
by the settling authority for the settlement 
of Sonari Country Spirit Shop for the period 
1970-78. The petitioner and several ozher 
persons including the ‘respondent Nec. 2 
Jogesh Chandra Dutta filed tenders. The 
. shop was settled on 17-12-1969 with the 
petitioner by the Sub-divisional Office: of 
Sibsagar agreeing with the unanimous ad- 
vice of the Advisory Committee set up 
under the provisions of the Assam Excise 
Act. Against this order of settlement three 
appeals were preferred before the As3am 
Board of Revenue. Case No, 21E of 1970 
was the appeal one by Jogesh Chan- 
dra Dutta respondent No. 2, The other two 
appeals were numbered as 86-E and 87-E 
of 1970. All the three appeals were heard 
together and by a common judgment am 
order the learned Board of Revenue set aside 
settlement of the shop with the .petiticner 
and ordered settlement of the same with res- 
pondent No, 2. - 
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[Prs, 1-6] A.&N. 108 


2. Mr. P. Choudhuri, the learned 
counsel appearing for the respondent No. 2 
raises a preliminary pn and submits that 
the petition praying for a writ of certiorari 
is not maintainable inasmuch as the pri- 
mary, settling authority, namely the Sub- 
divisional Officer, has not been made a party. 
His submission is that unless the primary 
settling authority is made a party in the 
case, no writ of certiorari can be issued. 
In this connection he has referred to Nazir- 
uddin Sirajuddin v. P, S. Lawale, AIR 1956 
Nag 65. 


3. Dr. J. C. Medhi, the learned - 
Advocate-General of Assam appearing on be- 
half of the petitioner submits that in the 
instant case the primary settling authority . 
made the settlement in favour of the peti- , 
tioner, but on appeal the Board of Revenue 
set aside that order. e petitioner prays 
for restoration of the order of the primary 
settling authority by quashing the appellate 
order and the petitioner has no grievance 
against the sub-divisional Officers order. 

4. In AIR 1956 Nag 65 (supra) the 
petitioner questioned the order of the ap- 
pellate authority, which affirmed the order 
of the primary authority and as a result the 
petitioner in that case wantec the order of 
the primary: authority as affirmed by the ap- 
pellate authority to be quashed by the issue 
of a writ of certiorari. The instant case is 
thus distinguishable on facts from AIR 1956 
Nag 65 (supra). 

5. In the instant case the petitioner 
prays for quashing the order of the Revenue 
Board and if that is quashed. the order of 
the primary authority will stand and there- 
fore in our opinion even though the primary 
authority has not been made a party in the 
instant case, a writ of certiorari may issue 
in the instant case if the petitioner is able 
to make out a case for such a writ. We 
may however observe that in such matters 
it is always advisable that. both the primary 
authority as well as the appellate authority 
are made parties whether it is an order of 
affirmance or reversal. We therefore rule 
out the preliminary objection. 


6. The Jearned Advocate-General 
submits that in the instant case after consi- 
dering all the facts and circumstances of 
the case and in conformity with the unani- 
mous advice of the Advisory Committee 
constituted under the provisions . of the 
Assam Excise Act, the primary authority 
settled the country put shop with the peti- 
tioner. The learned Revenue Board found 
and respondent 
No. 2 had the requisite finance for smooth 
management of the shop and both of them 
were equally suitable tenderers. The leam- 
ed Revenue Board, however, took into con- 
sideration Executive Instruction 109 of the 
Assam Excise Manual and observed that res- 
pondent No. 2 being an unemployed edu« 
cated youth, he should have been given pre- 
ference and therefore set aside the order off 
the Sub-divisional Officer, The learned 
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‘Advocate-General submits that the impugn- 
ed order of the learned Revenue Board is 
liable to be quashed on two grounds:— 


(1) That the Assam Board of Revenue, 
which is a quasi-judicial authority, is not 
bound by the Executive Instructions but it 
has to decide the appeal independently ac- 
cording to law without being influenced by 
executive instructions. In the instant case 
the learned Board has been led by the Exe- 
cutive Instruction and therefore has failed 
to exercise its jurisdiction and its order is 
thus ‘liable to be quashed; and 


(2) that even assuming: that the Reve- 
nue Board may take into consideration the 
Executive Instruction No. 109, its order is 
not in accordance with that executive ins- 
. truction inasmuch as there is no material on 


record to find that the respondent No, 2 was . 


an unemployed educated youth. ` 

The education qualification of the peti- 
tioner and the respondent No. 2 is more or 
less the same inasmuch as the petitioner 
read up to Class X and the respondent No. 2 
read up to matriculation classes. If a per- 
scn “with such educational qualification may 
be called educated both are educated. The 
petitioner is stated to be aged about 46 
years whereas the respondent. No. 2 
is stated to be .aged about 25 years 
and therefore both are covered by the 
_term youth. The learned Board observes that 
both the petitioner and the respondent No. 2 
baing suitable, the settling authority should 
have preferred respondent No. 2 inasmuch 
as he was an unemployed educated youth. 
The learned Advocate-General submits that 
the finding of the learned Revenue Board 
that the respondent No. 2 was an unem- 
ployed person is without any material on re- 
cord. On the contrary there are materials 
oa record to show that the respondent No, 2 
is employed. The finding of the learned 
Board to the effect that respondent No. 2 is 
-~an unemployed person being based on no 
material is perverse and therefore the im- 
pugned order based on such perverse find- 


ing is liable to be aes by issuing a writ: 
In thi 


of certiorari. connection the learn- 
ed Advocate-General draws our attention to 
Annexure B the tender of the respondent 
No. 2 wherein he has shown cultivation as 
his present and past occupation. In An- 
nexure C the declaration made by the res- 
pondent- No. 2 aching ai assets and pro- 

erties he has shown that he has seventy 
ighas of land. 


7. Mr. P. Choudhuri, the learned 
counsel for the respondent No. 2 submits 
that in the ground No. VI in the 
memorandum filed before the 
Board it was stated that the respondent 
No. 2 (who was appellant before the Reve- 
nue Board) was an unemployed educated 
youth and there was no denial of that state- 
ment by counter affidavit. The learned 
counsel therefore submits that it was not 
correct to say that there were no materials 
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on record for the finding that the respon- 
dent No. 2 was an unemployed person. 


8.. Let us consider the second sub- 
mission of the learned Advocate General. first. 
The learned Revenue Board has found both 
the petitioner and respondent No. 2 equally 
suitable but has preferred respondent No. 2 
in view of- Executive Instruction No. 109 
which says that preference should be given 
to rst hae educated youth. So far as 
“educated” and “youth” both of them stand 
on the same oorp more or less and the 
learned Board has laid stress on the unem- 
ployed condition of the respondent No. 2. 


9. The tender form requires the 
tenderer to state his present and past occu- ` 
pation. In his tender (Annexure B to the 
petition) respondent No. 2 has stated that 


‘his present and past occupation is cultiva- 


tion. In his declaration of assets and pro- 
perties (Annexure C to the petition) res- 
pondent No. 2 stated that he had 70 bighas 
of land of several periodic pattas. In hi 
appeal petition before the Board respondent 
No. 2 did not make any verified statement 
or any statement on oath that he was an 
unemployed person. He however stated in 
ground No, VI of the appeal memorandum 
that he was an unemployed educated youth. 
But that statement is found only in the 
ground of the memorandum of appeal and 
it is neither verified nor supported: by any 
affidavit. ‘That being the position this state- 
ment could not be taken into consideration 
as evidence in the case. 


On the other hand it is quite clear fom 
the tender and the declaration that the. 
respondent No. 2’s occupation is cultiva- 
tion and he has got 70 bighas of Jand. The 
dictionary meaning of ‘occupation’ ‘is ‘the 
state of being employed or occupied; habi- 
tual employment, . protests craft or trade’. 
We are therefore clearly of the opinion that 
the materials on record clearly go to show 
that respondent No. 2-admittedly has the 
occupation of cultivation and therefore the 
Hinding of the learned Board to the effect 
that the respondent No. 2 is an unemployed 
person is based on no evidence or materials 
on record and it is contrary to the mate- 
rials on record. This finding is thus per- 
verse. ` i 


10. Mr, Choudhuri, 
counsel for the respondent No. 2 submits 
that the finding of the learned Board to the 
effect that the respondent No, 2 is an un- 
employed educated youth is a finding of 
fact’ and even if there be any error in 


the leamed 


‘arriving at that finding, it is not an error 


of law apparent on the face of the record 
calling for issue of a writ of certiorari. In 
this connection he has referred to Nagendra 
Nath Bora v. Commr. of Hills Division and 
Appeals, Assam, AIR 1958 SC 898. The 
learned counsel submits that it has been de- 
finitely held in the aforesaid case by the 
of certiorari 
can be issued only when there is an error of 
law which is apparent on the face of the 


1971 


record, In the instant case the finding of 
the Board that the respondent No. 2 is an 
unemployed person is a clear finding of -act 
and it cannot be said to be an error of law, 
far Jess, an error of law apparent on the 
face of the record. In the circumstances the 
learned counsel submits that no writ of eer- 
tiorari may be issued in ths instant case. 


Il. The precise. question that arses 
for consideration- ia the instant case is whe- 
er an order based on a finding of fact 
drrived at by a judicial or quasi-judicial 
authority, which is supported by no evi- 
dence on: record, may be quashed by isu- 
ing a writ of certiorari. It has been beld 
in- Nagendra Nath Bora’s case, AIR 1958 
SC 398 (supra) that a writ of certiorari may 
be issued to correct an error of law which 
is manifest on the face of the record. In 
the said case the Supreme Court has fur- 
ther observed as follows:— 


“But the question still remains as ta 

what is the legal import the express‘on 
‘error of law apparent on the face of -he 
record, Is it every error of law that ean 
attract the supervisory jurisdiction of -he 
High Court, to quash the order impugned? 
This Court, as observed above, has setted 
the law in this respect by laying down tat 
in order to attract such jurisdiction, it is es- 
sential that the error should be somethng 
more than a mere error of law; that it must 
be one which is manifest on the face of the 
record. In this respect, the law in India and 
the Jaw in England are, therefore, the sane. 
It is also clear, on an examination of all the 
authorities of this Court and of those in 
England, referred to abova, as also thase 
considered in the several judgments of this 
Court, that the common-law writ, now caled 
order of certiorari, which was adopted by 
our Constitution, is not meant to take the 
place of an appeal where the statute doces 
not confer a right of appeal. Its purpose 
is only to determine, on an examination of 
the record, whether the inferior tribunal Las 
exceeded its jurisdiction or has not proceed~ 
ed in accordance with the essential requie- 
ments of the law which it was meant to gd- 
minister. Mere formal or technical errors, 
even though of law, will not be sufficient to 
attract this extraordinary jurisdiction.” 
It is thus a settled Jaw that a writ of cer- 
tiorari may be issued when it is found tkat 
there is some error of law apparent on the 
face of the record. The Supreme Court 
also has observed that the law on the pomt 
in India is same as in England. 


_ _12. _ Let us now consider in the light 
of decided cases whether a finding. of fect 
ased on no materials on record may bə 
said to be an error of law apparent on the 
face of the record and an order based on 
such a finding of fact may be quashed by ä 

writ of certiorari, 
18. In Edwards (Inspector of Taxes) 


y: Bairstow, 1956 AC 14 = (1955) 8 All 
ER 48, Lord Radcliffe observed as follows:—~ 
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“I think that the true position of the 
court in all these cases can be shortly -stated. 
If a party to a hearing before Commissioners 
expresses dissatisfaction with their determi- 
nation as being erroneous in pene of Jaw, 
it is for them to state a case and in the body 
of it to set out the facts that they have 
found as well as their determination. I do 
not think that inferences drawn from other 
facts are incapable of being themselves find- 
ings of fact, although there is value in the 
distinction between primary facts and infer- 
ences drawn from them. When the case 
comes before the Court it is its duty to 
examine the determination having regard to 
its knowledge of the relevant law. If the 
case contains anything ex facie which is bad 
aw and which bears upon the -determina- 
tion, it is, obviously, erroneous in point of 
law. But, without any such misconception 
appearing ex facie, it may be that the facts 
found are such that no person acting judi- 
cially and properly instructed as to the rele- 
vant law could have come to the determi- 
nation under appeal. In those circumstan- 
ces, too, the court must intervene. It has 
no option but to assume that there has been 
some misconception of the law and that this 
has been responsible for the determination. 
So there, too, there has been error in point 
of law. I do not think that it much mat- 
ters whether this state of affairs is describ- 
ed as one in which there is no evidence t 
support the determination or as one in 
which the evidence is inconsistent with and 
contradictory of the detetmination, or as 
one in which the true and only reasonable 
conclusion contradicts the determination. 

ightly understood, each phrase propounds 
the same test. For my part, I prefer the 
last of the three, since JI think that it is 
rather misleading to speak of there being 
no evidence to support a conclusion when in 
cases such as these many of the facts are 
likely to be neutral in themselves, and only ` 
to take their colour from the combination 
of circumstances in which they are found to 
occur. 


44, The above principle laid down 
by Lord Radcliffe was applied by Denning, 
L. J., in Regina v. Medical Appeal Tribu- 
nal, (1957) 1 QBD 574, wherein the Lord 
Justice observed as follows:— 

“It is now settled that when a tribunal 
came to a conclusion which could not rea- 
sonably be entertained by them if they pro- 
perly understood the relevant enactment, . 
then they fall into error in point of law: sea 
1956 AC 14, When the primary facts ap- 
pear on the record, an error of this kind is 
sufficiently apparent for it to be regarded 
as an error on the face of the record such 
as to warrant the intervention of this Court 
by certiorari... ......... ioe 

It seems to me that the tribunal can- 


‘not, by failing to find the material facts, de- 


feat an application for certiorari.” 


15. In the Provincial Transport Ser- 
vice v. State Industrial Court, (1968) 3 SCR 


106 A. &N, [Prs. 15-20] 


650 =: (AIR 1963 SC 114) the Supreme 
Court observed as follows:— 


“It has often been pointed out by emi- 
nent Judges that when it appears to an ap- 
pellate court that no person Pky erly ins- 
tructed in law and acting judicially could 
have reached the particular decision the 
Court may proceed on the assumption that 
misconception of law has been responsible 
_ for the wrong decision. The decision of 
the Assistant Labour Commissioner that no 
enquiry had been held by the manegement 
emounts therefore, in our opinion, to a clear 
error in law. The Industrial Court erred 
in aa ge that it was bound by this deci- 
sion of the Labour Commissioner amd this 
error on its part was, in our opinion, an 
error so apparent on the face of the recor 
that was proper ‘and reasonable for the High 
Court to correct that error.” 


16. In State of Orissa v, Murlidhar 


Jena, ATR 1963 SC 404 the Suprem2 Court 


observed as follows:— 

“In the present appeal it has been urg- 
ed before us by Mr. Viswanatha Sastri on 
behalf of the appellants that the view taken 
by the High Court that the findings of the 
Tribunal were not supported by eny evi- 
dence is obviously incorrect and that. the 
High Court has in fact purported to reap- 
preciate the evidenc2 which it had no 
jurisdiction to do. It is common ground 
that in proceedings under Articles 226 and 
227 the High Court cannot sit in appeal 
over the findings recorded by a -ccmpetent 
tribunal in a departmental enquiry so that 
if we are satisfied that in the present case 
the High Court has purported to reappre- 
ciate the evidence for itself that would be 
outside its jurisdiction. It is also common- 

ound that if it is shown that the impugned 
indings recorded by the Administrative 
Tribunal are not supported by any evidence 
the High Court-would be justified in setting 
aside the said findings.” 

17. In Avadh Narain Singh v. Addl. 
Supdt. of Police, ATR 1960 All 3804 the 
learned Single Judge of the Allahabad High 
Court observed as follows:— 

“I make no apology for quoting exten- 
sively from the speeches of the Noble Lords 
who delivered the leading judgments in this 
case, for the case may well prove to be an- 
other Jand-mark in the history of certiorari. 
The Court examined a finding by the Com- 
missioners to the effect that a particular 
transaction was not an adventure in the 
nature of trade. There was no error or 
misconception of law in this finding ex facie 
but it was held that the finding could not 
stand because, on the facts, no person acting 
judicially and properly instructed as to .the 
Ly could have given it. The Court ega- 
mined the various links in the chain of rea- 


sonings of the Commissioners and held, in 


effect, that not one of them could stand the 
strain or rational argument. Viscount 
Simonds made it clear that the mage eee 
‘fnding of fact’ would not deter him from 


Bapudas v. Board of Revenue (Pathak J.) 


‘instruction 109, the Board’s 


A. I. R. 


interfering with a decision which though a 
ure finding of fact, could not reasonably 
e entertained. 


To quote from his speech once again I 
would > make it clear, that in my opinion, 
whatever test is adopted, that is whether the 
finding that the transaction was not an ad- 
venture in the nature of trade is to be re- 

arded as a pure finding of fact, or as the 

etermination of a question of law, or o 
mixed law and fact, the same result is reach- 
ed in this case, The determination cannot 
stand: this appeal must be. allowed and the 
assessment must be confirmed, This deci- 
sion is an authority for the principle that a 
finding of fact may be quashed by certio- 
rari if on an examination of all the relevant 
facts on the record, the superior court holds 
ot no reasonable person could have arriv- 
ed at it.” 


18. On consideration of the deci- 
sions referred to above, we are clearly of 
the opinion that if there are no materials on 
record to support a finding of fact arrived 
at by a tribunal any order pa by the 
Tribunal based on such a finding is liable 
to be quashed on the ground that there is 
an error of law apparent on the face of 
the record. So also if a finding of fact is 
such that no person acting judicially and 
properly .instructed could have given it on 
an examination of all the relevant facts on 
record, it may be quashed by certiorari. 


19. In the instant case we find that 
the Revenue Board’s finding to the effect 
that respondent No, 2 was an unemployed 
person is based on no materials on recor 
and it goes directly contrary to the statement 
made by respondent No. 2 in his tender and 
as such the finding is perverse. The Reve- 
nue Board’s determination of the case is 
based on this perverse finding. Hence we 
find that the impugned order of the Board 
is liable to be quashed by certiorari. Even 
without entering into the question whether 
the Board which is a quasi-judicial tribu- 
nal, was correct in following the executive 
instruction in question, we are of the opinion 
that even in following the executive 
finding that 
respondent No, 2 is an unemployed person 
is without any materials on record but it 
is contrary to the materials on record. The 
impugned order of the learned Board bein 
based on such finding of fact is not at 
sustainable and ‘is liable to be quashed. In 
the circumstances we quash the impugned 
order of the learned Board of Revenue in 
exercise of our powers under Article 226 
of the Constitution of India. The petition 
is allowed and the rule is made absolute. 
In view of the facts and circumstances of 
the case we however make no order as to 
costs. The primary settling authority’s order 
of settlement is restored. 


D. M. SEN, J:— 20. I agree. 
Petition allowed, 
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AIR 1971 ASSAM AND NAGALAND 107 
(Y 58 C 32) 


P. K. GOSWAMI, C. J. 


H. N. Bharadwaj, Defendant-Petitioner 
y. Ganpat Rai Seraugi and others, Plaintiffs- 
Respondents. , 

Civil Revn, No. 59 of 1969 D/- 25-1- 
1971, from order of K. C. Choudhury M un- 
siff, Gauhati, D/- 17-3-1969. 

Civil P. C. (1908), Order 9, Rule 98 — 
Under Order 9, Rule 9 plaintiff has to satisfy 
court that there was sufficient cause for his 
non-appearance in Court — If the Court is 
satisfied, the High Court cannot in revision 
interfere. (X-Ref: Civil P. C. (1908), 3ec- 
tion 115) — AIR 1971 NSC 169, Rel. on; 
AIR 1949 Mad 46 & AIR 1957 Andh Pra 
293 & AIR 1961 Andh Pra 446 & AIR 
1954 Trav-Co 352, Distinguished, 

(Paras 6. 7) 


Cases Referred: Chronological Paras 
(1971) ATR 1971 NSC 169 (V 58) = 

(1969) 3 SCC 807, D. L. E. Housing 

and Construction Co. (P) Ltd. 

New Delhi v. Sarup Singh 6 
(1961) AIR 1961 Andh Pra 446 

(V 48) = 1961-2 Andh WR 15, 

Satyanarayana v. Krishnamurthy 5 
(1957) AIR 1957 Andh Pra 293 

(V 44) = 1955 Andh WR 368, | 

Venkataramayya v. Prakasa Rao 5 


(1954) ATR 1954 Trav-Co 352 (V 41) = 
1954 Ker LT 10, Kevi Pillai v. 
Velayudhan Pillai 5 


(1953) ATR 1953 SC 23 (V 40) = 
1958 SCR 186, Keshar Deo v. Radha 
Kissan 6 
(1949) AIR 1949 Mad 46 (V 36) = 
1947-2 Mad LJ 566, Vaithilinge 
Naidu v. Devanai Ammal 4,5 
(1917) AIR 1917 PC 71 (V 4 = 
44 Ind App 261, Balakrishna Uda- 
yar v. Vasudeva Aiyar 


(1888) 11 Ind App 237 = ILR 11 Cal 

6 Rajah Amir Hussan Khan 

v. Sheo Bakh Singh 
(1880) 6 Cal LR 69, Kesho Pershad 

v. Hirday Narain 

T. C. Das, for Petitioner; J. C. Medhi, 

Advocate-General, Assam, D, K. Sen, D. K. 
Sarma and J. N. Sarma, for Respondents. 


ORDER :— This civil revision is direct- 
ed against an order passed by the learned 
Munsiff, Gauhati, restoring to file the plein- 
tiffs” suit which was earlier dismissed for Je- 
fault of the plaintiffs. 


2. The plaintiffs are one Ganpat 
Rai Seraugi, Ratanlal Seraugi and a minor 
Bhagchand Seraugi represented by his 
father Chandmal Seraugi. The  plaintffs 
were absent on the date fixed for hearmg 
and the suit was dismissed for their default. 
Thereafter they filed an application under 
Order IX, Rule 9 of the Civil Procedare 
Code for restoration of the suit and in spite 
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H. N: Bharadwaj v. Ganpat Rai (Goswami C. J.) [Prs. 1-4] A.&N. 107 


of objection by the defendant the suit was 
restored, Hence this revision, 

3 The learned Munsiff found that 
the ground of illness of plaintiff No. 1 was 


-not established and that plaintiff No. 2 was 


a student and prosecuting his studies in Jai- 
pur (Rajasthan), It was alleged by the 
plaintiffs that the plaintiff No. 3 being a 
minor was represented by the next friend 
who was away in Rajasthan and hence there 
was sufficient cause for his not appearing in 
court on the date of hearing. The learned 
Munsiff did not consider Chandmal Seraugi’s 
absence in Rajasthan to be sufficient cause 
for his non-appearance. All the same the 
Court having Pund that the interest of the 
minor has suffered for the negligence of his 
next friend, it was held to be a sufficient 
ground for restoration of the suit. Since 
the minor’s interest is interlinked with the 
others, the whole suit was restored. 


4, Mr, Das, the learned counsel for 
the petitioner submits that the. Court having 
held that there was no sufficient ground for 
restoring the suit in regard to plaintiffs 1 
and 2, had no jurisdiction under Order IX, 
Rule 9 to restore the entire suit on the 
ground that the interest of the minor has 
suffered for negligence of his next friend. 
The learned Advocate-General, Assam, sub- 
mitted that this application under Sec. 115, 
Civil Procedure Code is not maintainable as 
there is no error of jurisdiction when the 
learned Munsiff held that there was suf- 
cient ground for restoration of the suit. Mr. 
Das, on the other hand, submitted that 
since according to the learned Munsiff there 
was no sufficient cause and the particular 
cause given by him is not ‘sufficient cause’ 
within the meaning of Order IX, Rule 9, the 
learned Munsiff had no jurisdiction to res- 
tore the suit. In support of this submis- 
sion, Mr. Das relied upon several decisions 
of the High Court. He drew my attention 
to the decision in Vaithilinge Naidu v. 
Devanai Ammal, AIR 1949 Mad 46 and 
relied on the following passage: 


“If the non-appearance of the next 
friend is bona fide or in other words for rea- 
sons which would be held to constitute suffi- 
cient cause if he were conducting his own 
suit there is no controversy that Order 9, 
Rule 9 can be invoked on behalf of the 
minor plaintiff. 

_ I the non-appearance of the next 
friend is the result of collusion between him 
and the defendant or if the next friend as- 
sumes, for whatever reason, an attitude of 
hostility against the minor plaintiff and con- 
sequently refrains from appearing there may 


be “sufficient cause” for the restoration of 


the suit. (Paras 12 and 18 


“Where a next friend is negligent or 
deliberately obstructive and the suit is dis- 
missed for his non-appearance there is, in 
our opinion, no sufficient cause for such 
non-appearance within the meaning of 
Order 9, Rule 9 and therefore no ground 
for restoration”, (Para 14) 


108 A. & N. [Prs. 5-7] 
5. The learned ‘Advocate-General, 
on the other hand, relied upon Venkatara- 


mayya v. Prakasa Rao, AIR 1957 Andh Pra 
298, which is in agreement with the earliest 


Calcutta decision on the question in Kesho- 


Pershad v. Hirday Narain, (1880) 6 Cal LR 
69, and reads the following passage: 


“In our opinion, where the Court is 
satisfied that the guardian has in not making 
his appearance neglected his duty to his 
ward as well as to the Court, it is incum- 
bent upon the Court to protect the interests 
of the minor from the consequence of such 
negilgence, The suit must be restored or 
the ex parte decree set aside, and a fresh 
guardian or next friend appointed.” (Para 8) 
To this Mr. Das replies by citing a decision 
of the same Court in Satyanarayana vV. 
Krishnamurthy, AIR 1961 Andh Pra 446, 
wherein both the aforesaid decisions AIR 
1949 Mad 46 and AIR 1957 Andh Pra 298 
were noticed. The Court observed: 


“In every. case in which a suit is dis- 
missed for the laches of the next friend, it 
cannot be said that there is a sufficient 
eause for the restoration of the suit within 

e meaning of Order 9, Rule 9, Civil Pro- 
cedure Code.” 
This Court agreed with the view expressed 
in AIR 1949 Mad 46. It is necessary to 
point out that all the above three decisions 
were given under the appellate jurisdiction 
of the High Court and not on the revision 
side. When -this was pointed out to Mr. 
Das, he frankly stated that he has only one 
case under Section 115, Civil Procedure 
Code and that is in Kevi Pillai v. Velayu- 
dhan Pillai, AIR 1954 Trav-Co 352, where 
the learned Single Judge held that since 
both the next friend and the plaintiff were 
negligent in the conduct of the case, there 
was no sufficient cause either for restoration 
of the suit under Order 9, Rule 9, or for 
condonation of delay under Section 5 of the 
Limitation Act. The Court was in agree- 
ment with the view expressed in AIR 1949 
Mad 46 that negligence of the next friend 
would -not be sufficient cause within the 
meaning of Order 9, Rule 9, Civil Procedure 
Code. The order of restoration was there- 
forè sét aside in revision. 


G. Clearly, the question whether 
under Section 115, Civil Procedure Code the 
existence or non-existence of sufficient cause 
is open for scrutiny or not did not come 
up for consideration in this Travancore- 
Cochin case. Besides, the Court in that 
case found both the next friend and the 
plaintiff were negligent and that the plain- 
tiff had attained majority while the suit was 


pace trial but he did not choose to move with 


or the removal of the next friend or to 
conduct the case hiniself. Therefore, even 
on merits, the question of negligence of 
the next friend in that case might not have 
been of serious import. In that context for 
the reasons given for the decision in the 
Travencore-Cochin case, it may not be an 
authority for the proposition which Mr. Das 


H. N. Bharadwaj y. Ganpat Rai (Goswami C. J.) 


A.L R. 


is now trying to establish. I am clearly of 
opinion that revisional jurisdiction of i 


Court is not attracted to the instant case. 
If any authority is needed. I may refer to 
a recent decision of the Supreme Court in 
M/s. D. L. F. Housing and Construction Co. 
(P) Ltd., New Delhi v. Sarup Singh, ers 
8 SC Cases 807 = (AIR 1971 NSC 169) 
wherein the following passage is apposite: 


“The mass of reported cases only serve 
to show that the High Courts do not always 
appreciate the limits of their jurisdiction 
under this section. The legal position was 
authoritatively laid down by the Privy Coun- 
cil as far back as 1894 in Bajah Amir Hus- 
san Khan v. Sheo Bakh Singh, (1883) 1r 
Ind App 287. The Privy Council again 
ointed out in Balakrishna Udayar v. Vasu- 
eva Aiyar (44 Ind. App. 261) = (AIR 1917 
PC 71) that this section is- not directed 
against the conclusions of law .or fact in 
which the question of jurisdiction is 
involved. This view was approved by this 
Court in Keshar Deo v. Radha Kissen (1958 
SCR 186) = (AIR 1858 SC 23) and has 
since been reaffirmed in numerous deci- 
sions. 


Even while therefore in exercising the ap- 
pellate power this Court may be interfer- 
ing with an order with regard to existence 
of sufficient cause it is not open in revi- 
sion under Section 115 Civil Procedure 
Code to entertain such a plea and come to 
a contrary conclusicn either in law or in 
fact. The error must relate to an error o 
jurisdiction. As the Supreme Court held 
in the above decision. 


“The position thus seems to be firmly 
established that while exercising the juris- 
diction under Section 115, it is not com- 
petent to the High Court to correct errors 
of fact however gross or even errors of 
law unless the said errors have relation to 
the jurisdiction of the Court to try the dis- 
pute itself. 

XX XX XX 


a o O X XX 

Clause (c) also does not seem to apply to 
the case in hand. The words “illegally’ 
and “with material irregularity” as used in 
this clause do not cover either errors of 
fact or of law, they do not refer to the deci- 
sion arrived at but merely to the manner 
in which it is reached. The errors contem- 
plated by this clause may, in our view, 
relate either to breach of some provision of 
aw or to material defects of procedure- 
affecting the ultimate decision and not to 
errors either of fact or of law, after the 
prescribed formalities have been complied 


ve Under Order IX, Rule 9, Civil 
Procedure Code, the plaintiff has to satisfy 
the Court that there was sufficient cause for 
his non-appearance in Court and if the Court 
is satisfied on some reasons, it is not per- 
missible in revision to interfere with such a 
discretion so exercised by the Court. There 


not - 


[972 


s, therefore, no substance in this revision. 
[he petition is dismissed. I would, hcw- 
aer make no order as to costs. 

Revision dismissed. 
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AIR 19771 ASSAM AND NAGALAND 199 
(V 58 C 33) 
2, K. GOSWAMI, C. J. AND D. M. SEN, J. 
U. Span Suchiang, Petitioner v. Jowai 
\utonomous District Council and others 
Respondents, 


a Rule No. 789 of 1959, D/- 19-1- 


United Khasi Jaintia Hills Autonomcus 
District (Appointment and Succession of 
“hiefs and Headmen) Act (1959), Sec. 6 — 
Executive Committee can suspend and re- 
nove Dollai if he has lost confidence of 
najority of electors in his Elaka —- To ascer- 
ain loss of confidence a. referendum is per- 
nissible by custom or practice—When Dol- 
ai concerned is informed of the propozal 
‘or such a step and-he is himself present 
n the public meeting in which majority of 
he electors were in favour of referendum, 
here is no failure of any rules of natural 
ustice. (X-Ref: Natural Justice). Civil Rule 
No. 407 of 1961 (Assam). & (1962) ILR 14 


Assam 139, Relied on. (Paras 6, 7) 
Cases Referred: Chronological Paras 


1962) ILR 14 Assam 189, U. Doley 
Singh v. Executive Member 

1961) Civil Rule No. 407 of 1961 
(Assam), U. Nodri Majau v. U. l 
Kendromani Rai | . 6 

J. C. Medhi, Advocate-General Assam, 
for Petitioner; N. M. Lahiri Advocate-Gene- 
ral, Meghalaya, G. K. Talukdar Sr. Gort. 
Advocate, Assam, A. Sarma, Govt. Advo- 
sate Meghalaya, for Respondents. 

GOSWAMI, C. J.:— This is an appli- 
ation under Article 226 of the Constitution 
lirected against a notice dated 2nd Joby, 
[969 issued by the Secretary, Executive 
Committee, Towai Autonomous District 
Council to the Headmen of Raliang Elaka, 
requiring them to send a list of all male 
voters of the villages who are above eighteen 
years of age and entitled to vote for the 
Jost of the Dolloi as the Executive Con- 
nittee is satisfied that there were reasonable 
zrounds to make a referendum as prayed 
‘for by the Chairman and Secretary of the 
Durbar Flaka, Raliang. A Rule was obtain- 
od on 21st August, 1969 and holding of the 
referendum was stayed. 

2. The petitioner is the Dolloi of 
Raliang, It appears that general allegatioms 
were brought against him by the respom- 
dents Nos. 5 and 6 and a public meetirg 
was held on 28th June, 1969, under tle 
orders of the Executive Committee of tke 
District Council and the Revenue Officer, 
who was present in the meeting, submitted a 
port recommending the proposal for refez- 
CO/CO/B275/71/HGP/G 


— 


- section therefore 


U, S. Suchiang v, J. A. Dist. Council (Goswami C. J.) [Prs. 1-6] A. &N. 109 


endum to be taken to ascertain whether the 
petitioner still enjoyed the confidence of the 
majority of the people in his Elaka. On re- 
ceipt of the report of the Revenue Officer, 
the Executive Committee, before taking any 
further action on the matter, decided for a 
referendum of the electors with regard to 
the petitioners dolloiship. It is this attempt 
of the Executive Committee to hold a re- 
ferendum which has been sought to be nip- 
ped in the bud by means of this application. 


3. The petitioner states that there are 
several cases pendi with regard to hi 
forest and respondents Nos. 5 and 6 are creat- 
ing unnecessary harassment and difficulties in 
enjoyment of his property. A proceeding 
under Section 107, Criminal Procedure Code 
was also instituted. 

4 The petitioner by an application 
for amendment of his petition wanted to 
challenge the provisions of the United Khasi- 
Jaintia Hills Autonomous District (Appoint- 
ment and Succession of Chiefs and Head- 
men) Act, 1959, hereinafter called ‘the Act’, 
and Aa Section 6 thereof, but has not 
raised these questions in the course of the 
hearing before us. 


. & The. learned Advocate-General, 
Assam, on behalf of the petitioner, makes 
only two submissions: Firstly, he submits 
that the Executive Committee has no juris- 
diction to order for a referendum without 
previously giving the petitioner a reasonable 
opportunity to show cause against such a 
step; secondly, he submits that the Execu- 
tive Committee’s action in ordering for a 
referendum is mala fide. 


6. With regard to the first submis- 
sion, the petitioner admits that he holds the 
office of Dolloi under the District Council 
and although his Sanad is not filed by the 
petitioner, it is admitted that the District 
Council has power to remove him even under 
the Sanad if he loses confidence of the elec- 
tors or the people. In any event, Section 6 
of the Act provides for removal and: sus- 
pension of Chiefs and the same may be 
read: 


“The Chief may be removed from office 
or suspended by the Executive Committee 
if in its opinion— 


a) xx XX xX 
(b) he has lost thé confidence of the 
oe of his electors or the people of his 


c) xx xX XX 

(d) xx XX XX 

Provided that every such case shall be 
placed before the District Council at its 
next session: 


Provided further that no Chief shall be 


removed from office unless he is given an 


opportunity of being heard.” 

Since Section 6 has not been challenged, 
we will assume the section to be valid and 
operative in the case of the petitioner. This 
empowers the Executive 
Committee to take action for removal and 


110 A. &N. [Prs. 8-9] 


suspension of a Chief under certain condi- 
tions. The Executive ` Committee has to 
form its opinion. How the Executive Com- 
mittee will arrive at its opinion is not pro- 
vided for in the Act. It will be therefore 
open to the Executive Commitiee to devise 
its own procedure to ascertain the public 
opinion about the loss of confidence in the 
Dolloi. Such a discretion cannot be fettered 
in any way unless it can be shown to be 
against any provisions of Jaw or custom or 
palpably and flagrantly so unjust that it may 
erhaps be termed mala fide to call for inter- 
erence. 


After hearing the learned counsel for 
both sides, we find that this is not the first 
case of the kind where the Executive Com- 
mittee has ordered for a referendum. in a 
case of this nature, 
- this custom of referendum, with regard to 
the continuance of a Dolloi or a Chief is 
well recognised. In an unreported Division 
Bench decision of this Court in Civil Rule 
No. 407 of 1961 (Assam) U. Nodri Majau 
y. U. Kendromani Rai, the High Court 
found this practice of referendum where the 
majority of the people voted against the 
Sirdar of Tyrna. That was a case where 
after the Sirdar, who is equated with Dolloi, 
was found to have lost the confidence of the 
people in a referendum the Executive Com- 
mittee in compliance with the provisions of 
Section 6 and after hearing him passed the 
order of removal and this Court refused tc 
interfere in an application under Article 226. 


7. In (1962) ILR 14 Assam 189, U. 
Doley aa \ 
of in April 196], a Division Bench of this 
Court noticed this practice of referendum 
and when a party came against the proposec. 
referendum this court was not prepared tc 
interfere at that stage and the referendurr 
was held. We are told by the lJearnec 
Advocate-General, Meghalaya, that there are 
other cases also where the practice of a re- 
ferendum has never been challenged and ir 
a well-recognised custom. 


The controversy therefore is limited to 
challenging the jurisdiction of the Executive 
Committee to refer the matter to the people 
at the first instance before it is in a position 
to arrive at its own opinion as to whethe- 
it will take action under Section 6 of the 
Act. We are clearly of opinion that the 
Executive Committee is well within its righ: 
in choosing its own method of arriving a: 
its conclusion in a matter which is intimately 
connected with the confidence of the people 
in a Dolloi or a Chief, There is no question 
of the failure of the rules of natural justice 
in the instant case where the Executive 
Committee is trying to form its own opiniom 
on certain materials which it undoubtedl~ 
has a right to look for. Besides, even the 

etitioner was informed that such a step has 
Bees taken and indeed he was present im 
the public meeting convened over the mat- 
ter. No illegality has been pointed out with 
xegard to the exercise of this power or ad- 


P. K. Basu ”. D. T. O., Darang 


of the Executive 


As a matter of fact,- 


v. Executive Member, disposed - 


A.L. R. 


opting of this procedure by the Executive 
Committee. It is also not opposed to any 
custom. There is therefore no substance in 
the first submission of the learned counsel. 
: We will now take up the second 

submission of the petitioner that the action 
Committee is mala fide. 
The allegation of mala fide is denied by 
e respondents. We find that the Execu- 
tive Committee, after receipt of the allega- 
tions against ‘the petitioner, directed the 
Revenue Officer to attend a public meeting 
held over the matter on 28th June, 1969. 
According to the report of the Revenue Off- 
cer, about six hundred persons attended the 


“meeting and 26-out of 48 villages were re- 


presented, According to the Revenue Off- 
cers report, majority of the people was in 
favaur of referendum and according to him 
there was justification for a referendum as 
far as he could gather from the opinion of 
the representatives who attended. The 
executive Committee in is case has not 
taken the step merely on receipt of the al- 
legations, ‘but has taken good care to have 
a preliminary enquiry made before it was in 
a position to decide whether a referendum 
would be ordered or not. We are clearly 
of opinion that the petitioner has not been 
able to make out a case of mala fide against 
the Executive Committee. The learned 
counsel sought to build up a case of mala 
fide relying upon the litigation centering 
round the petitioners forest. But it is suffi- 
cient to state that these cases are still sub- 
judice and nothing can be inferred against 
the Executive Committee because of this 
land dispute between the petitioner and the 
respondents, Nos. 5 and 6. The second sub- 
mission of the learned counsel is also with- 
out any force. 


9. In the result, the application fails 
and is dismissed with costs. Counsel’s Fee 
Rs. 100/- (one set). 

SEN, J.:— 10. I agree. 


Application dismissed, 
(le 
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Prabir Kumar Basu, Petitioner v. Extra 
Assistant Commissioner, in charge the Dist- 
rict Transport Officer, Darang. and others, 
Respondents. 

ivil Rule No. 165 of 1967, D/- 26-11- 


r7 
i 


Assam Motor Vehicles Rules (1940), 
Rule 16 (a) (as amended by Government 
Notfication dated 13-12-1964) — Rule. 16 
(a) in so far as it provides for the 
granting of certificates by only those regis- 
tered Medical Practitioners who hold at least 
a medical degree or by a Government phy- 
sician not below the rank of Assistant Sur- 
geon is ultra vires of Section 21 (2) .(g) of 


CO/CO/B279/71/VSS/P 


1971 


Motor Vehicles Act, 1939 and therefore that 
portion of the rule is struck down. 
(Para 6) 
There is nothing in Motor Vehicles Act 
limiting qualification of a registered medical 
practitioner in the matter of granting fitness 
certificate to applicants for motor driving 
licence. What is not found in parent Act, 
cannot be introduced by State Government 
in the shape of a rule, That portion of the 
rule is therefore in excess of rule making 
power conferred upon State Government by 
Section 21 (2) (g) of the Act, (Para 6) 


J. P. Bhattacharjee and B. M. Mahan‘a, 
for Petitioner; Dr. J. C. Medhi Advocate- 
General, Assam and K. Sarma, for Respcn- 
dents. 

GOSWAMI, ©. J.:— The petitioner in 
this Civil Rule is a diploma-holder of Licen- 
tiate Medical Faculty from the State Medi- 
cal Faculty of West Bengal recognised uncer 
the Indian Medical Council Act, 1956 (Act 
CIL of 1956), hereinafter called ‘this Act’, 
and the Indian Medical Degrees Act, 1916 
(Act VII of 1916). He is a Registered Medi- 
cal Practitioner under the Indian Medical] 
Council Act and his registered No. is 2580 of 
the Assam Medical Council. In course of 
his professional work, the petitioner amongst 
other things used to grant medical certif- 
cates to applicants for motor driving license 
in Form ‘C’ of the Motor Vehicles Act, 1939 
(Act IV of 1939), hereinafter referred to as 
‘the Act’. These certificates were along 
accepted by the authorities. 

2; The petitioner states that on 8th 
December, 1956 the Extra-Assistant Com- 
missioner-in-charge the District Transpcrt 
Office, Tezpur, (Respondent No. 1) refused 
to accept the medical certificate in Form ‘O 
issued by him in favour of Sri Nantoo Des; 
another certificate issued by him to one 
Kison Goala of Tezpur town on 25th fanu- 
ary, 1967 was also rejected by the said au- 
thority (Respondent No. 1). The petitioner 
thereafter served a notice under Section &0 
of the Code of Civil Procedure on the 
respondents intending to file a suit for neces- 


sary reliefs. In reply to the said notice, the 
respondent No. 1 informed that under 
Rule 16 as amended by the Government 


y 

Notification No, MTV 349/83/225 dated 
16th December 1964, private medical practi- 
tioners holding at- least a medical degree are 
only competent to issue certificates in Form 
Œ and as the petitioner was only a Licer- 
tiate Diploma holder, the certificate issued 
by him in Form ‘C’ was not valid. Beirg 
aggrieved by the above action of the res- 
pondents, the petitioner obtained this Rule 
challenging the vires of Rule 16 (a) of tke 
Assam Motor Vehicles Rules, 1940, 

3. We have, therefore, immediately 
to turn our attention to Rule 16 (a) of the 
said Rules which may be set out: 

_ “16. Medical Certificate — (a) Licens- 
ing Authority shall insist on production cf 
a certificate of fitness in Form ‘C’ of the 
First Schedule to the Act from a registered 
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medical practitioner holding at least a me- 
dical degree or from a Govemment Physi- 
cian not below the rank of an Assistant 
Surgeon at the time of initia] grant as well 
as at renewal of a licence to drive transport 
vehicles. If the Licensing Authority so 
desires or thinks necessary, he may also 
insist on a certificate of an Eye Specalist as 
regards the eye-sight of the applicant. The 
Licensing Authority may decline to accept 
a medical certificate granted more than one 
month before the date of application for the 
grant or renewal of driving licence.” 

In this case, we are only concerned with 
the first part of Rule 16 (2) wherein a limita- 
tion has been introduced with regard to 
the class of registered medical practitioners. 
Under this rule now, a registered parcti- 
tioner of a certain category is alone com- 
petent to grant a certificate of fitness in 
Form ‘C’. This rule has been made by the 
Governor in exercise of the powers conferred 
by sub-section (2) of Section 21. of the Act, 
and it is pointed out by the learned Advo- 
cate-General, Assam, that the power is exer- 
cised under Section 21 (2) (g), and, accord- 
ing to him, there is no substance in the con- 
tention that Rule 16 (a) is ultra vires the 
said provision. We may therefore read the 
relevant provisions under Section 21: 


“91. (1) A State Government may make 
rules for the purpose of carrying into effect 
the provisions of this Chapter, 


(2) Without prejudice to the generality 
of the foregoing power, such rules may pro- 
vide for-— 

XX xx xX 
XX XX xXx 


(g) the granting by registered medical 
practitioners of the certificates referred to in 
sub-section (8) of Section 7; 

XX XX xx” l 
This immediately takes us to Section 7 (8), 
which may be quoted: 


“7. (3) Where the application is for a 
driving licence to drive as a paid employee 
or to drive transport vehicle or where in 
any other case the licensing authority for 
reasons to be stated in writing so requires, 
the application shall be accompanied by a 
medical certificate in Form C, as set forth in 
the First Schedule, signed by a registered 
medical practitioner”, 

Form C, as we have noticed in the First 
Schedule, has the heading ‘Form of medical 
certificate in respect of an applicant for a 
licence to drive any transport vehicle or to 
drive any vehicle as a paid employee’. Ther 
appears the following in brackets: “To bs 
led up by a registered medical practi- 
tioner”. Reading the Form, we find eight 
items against which the registered medical 
ractitioner has got to give his opinion while 
granting the certificate. Tt o reveals 
that the medical practitioner concerned has 
to examine the applicant carefully before 
he is able to give his opinion with regard 
to the particulars noted under the eight 
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heads in Form C. The expression ‘register- 
ed medical practitioner is not defined in the 
Motor Vehicles Act. . But the Indian- Medi- 
cal Council Act, 1956 provides for the re- 
constitution of the Medical Council of India 
and the maintenance of a medical Register 
for India and for matters connected there- 
with, and it appears under Section 2 (h) of 
this Act ‘recognised medical n 
means any of the medical qualifications in- 
cluded in the Schedules. Under Section 2 
(k) of the same Act, ‘State Medical Register 
means a register maintained under any law 
for the time being in force in any State 
regulating the registration of practitioners of 
medicine. Section 11 of this Act provides 
for ee of medical ualifications 
granted by Universities or medical institu- 
tions in India. Section 12 provides for re- 
cognition of .Medical qualifications granted 
by medical institutions in countries with 
which there is a scheme of reciprocity, Sec- 
tion 18 provides for recognition of medical 
qualifications granted by certain medical ins- 
titutions whose qualifications are not includ- 
ed in the First or Second Schedule. Sec- 
tion 18 (1) provides that the medical quali- 
fications granted by medical institutions in 
India which are not included in the First 
Schedule and which are included 
of the Third Schedule shall also be recog- 
nised medical qualifications for the purposes 
of this Act. Section 21 provides for main- 
tenance of the Indian Medical Register, 
which shall contain the names of all persons 
who are for the time being enrolled on any 
State Medical Register and who possess any 
of the recognised medic qualifications. 
Section 23 provides that the Registrar of the 
Council may, on receipt of the report of 
registration of a person in a State Medical 
Register or on application made in the pres- 
cribed manner by any such person, enter 
his name in the Indian Medical Register, 
provided that the Registrar is satisfied that 
the person concerned possesses a recognis-~ 
ed medical qualification. Section 27 of this 
Act deals with the privileges of persons who 
are enrolled on the Indian Medical Register 
and may be read: f 


“Subject to the conditions and restric- 
tions laid down in this Act regarding medi- 
cal practice by persons possessing certain 
recognised medical qualifications, every per- 
son whose name is for the time being borne 
on the Indian Medical Register shall be 
entitled according to his qualifications to 
practice as a medical practitioner in any 
part of India and to recover in due course 
of law in respect of such practice any ex- 
penses, charges in respect of medicaments 
or other appliances, or any fees to which 
he may be entitled.” E 
Section 3 of the Indian Medical Degrees Act, 
1916, provides for the right to confer de- 
grees, diplomas, licences etc. and the right of 
the State Medical Faculty of West Bengal 
to grant the diplomas etc. has not been 
guestioned before us. 


A 
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in Part I. 


A.I. R. 


4, From the provisions of the Indian 
Medical Council Act which we have noticed 
above, it is clear that the petitioner is a 
registered medical practitioner recognised 
under this Act. He comes under Section 18 
(1) since the State Medical Faculty of West 
Bengal is included in Part I of the Third 
Schedule. It is also not denied by the 
learned Advocate General that the petitioner 
ae Te eareS medical practitioner under 
ct. 


5. It is common knowledge and can 
be safely presumed that the petitioner, while 
undertaking the examination of the appli- 
cants for driving licences, rendering some 
T service, would be entitled to 

is fees, and it is not at all material if in 
a particular case a medical practitioner 
grants a certificate without demanding any 
fees for some reason or other. 


_. 6. The most important question that 
falls for consideration in this Rule is whe- 
ther the State Government was competent 
to make the impugned part of Rule 16 (a) 
in exercise of the powers under Section 21 
(2) (g). The source of the power to make 

is rule is derived from. Section 21. Sec- 
tion 21 (2) (g) of the Act empowers the 
State Government to make rules providing 
for the granting by registered adica] pra- 
ctitioners of the certificates referred to in 
sub-section (8) of Section 7. No rule-mak- 
ing power is conferred on the State Gov- 
ernment to basset any qualifications for 
the registered medical practitioners who are 
a class definitely known, described and re- 
cognised under the Indian Medical Council 
Act. By virtue of the impugned provision, 
the Government is limiting the qualification 
of a number of practitioners amongst them 
only to be entitled to grant certificates in 
the case of transport vehicles. There is 
nothing in the parent Act, which is an 
Act of Parliament, limiting the qualification 
of a registerd medical practitioner in 
this behalf. What is therefore not 
found in e parent Act cannot 
be introduced by the State Government 
in the shape of a rule, which is in excess 
of the rule-making power conferred upon 
it by Section 21 (2 E of the Act. If this 
part of the State Government’s rule is held 
to be operative, it will, in effect, amount 
to an amendment of a provision in the 
Central Act, viz. Form ‘C, wkich clearly 
shows in the heading that it can be filled]. 
up by a registered medical practitioner and 
not: by a particular category of registered 
medical practitioners. We have, therefore, 
no hesitation in coming to the conclusion 
that this part of Rule 16 (a), namely, the 
provision regarding “holding at least a 
medical degree or from a Government phy- 
sician not below the rank of an Assistant 
Surgeon” is ultra vires the provisions of 
Section 21 (2) (g). The State Government 
exceeded its authority in making the above 
impugned provision in Rule 15 (a). We 
therefore, in exercise of the powers under 
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icle 226: of the Constitution, strike down 
t part of Rule 16 (a} reading as follows: 
“holding at least a medical degrze or 
- from a Government Physician not below. the 
rank of an Assistant Surgeon.” 


* 


7. In the above view we have 
taken, it is not necessary to deal wita the 
contentions of the petitioner regarding Arti- 
cles 14 and 19 (1)-(g) of the Constitution. 

8. In the result, the application is 
allowed and a Writ of Mandamus shall 
issue directing the respondents not to give 
effect to the above-quoted impugned pro- 
vision in Rule 16 (a) of the Assam Motor 


Vehicles Rules, 1940 as amended by the - 


State Government’s Notification dated .16th 
December, 1964. We will, however, make 
no order as to costs. 


D. M. SEN, Ju— 9. I agree. 


Writ Petition allowed. 
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. ` Lalmuana and others, Petitioners v. The 
' State of Assam and others, Respondents. 

_ _ Civil Rules Nos. 639, 640, 641 and 642 
of 1969, D/-. 7-7-1970. 

Judicial Precedents — Two decisions of 
Division Benches of same High Court hold- 
ing contrary views cited — Later decision in 
ignorance of previous decision — /.ppeal 
against previous decision pending before 
Supreme Court — Proper course for Division 
Bench before which these decisions. are cited 
is to await decision of Supreme Court in 
appeal against earlier Bench decision. AIR 
1962 SC. 83 and Halsbury’s Laws of Eng- 
land 8rd Edn. Vol. 22, para 1687 pp. 799- 
860 and AIR 1940 Mad 856 (FB), Relied on. 


l 0 57 Assam LR > 
(1969) Assam and Nagaland 192, 
Zatia v. State of Assam 

(1967) Civil Rules Nos. 192 and 208 
of 1966, D/- 26-7-1967 = ILR 
(1967) 19 Assam 811, 

l andra Das v.. State of. As 

(1962) AIR 1962 SC 88°(V 
1962) 2 SCR- 558, Jaisri v. Raj- 


ewan 
(1940) ATR 1940 Mad.358 (V 27) = >- 
~ ILR (1940) Mad 454 (FB), Sesham- 
ma v. Venkata Narsimharao 


LN/LN/F878/70/VSS/D E 
1971 Assam & Naga./8 IX G—22 


- missed, 


N. N. Saikia, for Petitioners; A. M. Ma- - 
zumdar, Junior vocate, for Respon- 


dents In all the Petas. 
~ GOSWAMI, C. J:— In these Civil 
Rules, identical orders of dismissal of the 


petitioners have been challenged under Arti- 
cle 226 of the Constitution of India. The 
petitioners, who are civil servants, were dis- 
admitted! dispensing with the en- 
quiry under Article 311 (2) of the Constitu- 
tion by invoking the proviso (c) thereof, 
2. ‘The controversy turns ‘on the 
material recital in the order of the Governor 
which runs thus: 


“The Governor of Assam is further satis- 
fied under sub-clause (c) cf the proviso to 
clause (2) of Article 311 of the Constitution 
that in the interest of the security of the 
State it is not expedient to give them an 
opportunity to show cause against the action 
proposed to be taken in regard to them as 
stated above.” 

It is submitted by the petitioners that the 
satisfaction’ of the -Governor as required 
under the law is absent in the above order. 
e learned counsel relies upon a decision 
of the Division Bench of this Court reported 
in Assam LR (1969) Assam and Nagaland 
192 =. (AIR 1970 Assam and Naga- 
land’ 80) (Zatia v. State of Assam) 
in support of his contention. | There 
is, however, an earlier unreported decision 
of a Division Bench of this Court disposed 
of on 26-7-1967 in Civil Rule Nos. 192 and 
208 of 1966 (Assam) (Bhagaban Chandra Das ' 
v. State of Assam) where a contrary view 
had been taken dealing exhaustively with 
the relevant decisions of the Supreme Court 
touching on the point. We understand that 
is decision is now pending before the 
Supreme Court on.a certificate issued by this 
Court. Although Mr. Mazumdar, the learn- 
ed counsel for the State, stated at the Bar 
that the above earlier decision of the Divi- 
sion Bench was referred to at the time of 
hearing, it does not appear to have: been 
noticed or discussed in the Iater judg- — 
ment. Although. this - wi make the 
later judgment a judgment per incu- 
ram yet in view of the fact that 
there are two decisions of the Division 
Bench side by side and earlier one is 
pending decision of the Supreme Court, we 
would direct that these cases shall be pee 
ed for hearing. before us efter disposal of 
the appeal in the Supreme Court, In taking 
this course, we have followed the observa- 
tion of the Supreme Court in AIR 1962 SC 
83 (Jaisri v. Rajdewan): . 
“When a Bench of the. High Court 
ves a decision on a question of law, it 
should, in general be followed by other 
Benches unless they have reasons to differ 
from it, in which case the proper course to 
adopt would be to refer the question for the 
decision of a Full Bench. 
. aw will be bereft of all its utility if 
it should be thrown into a state of uncer- 
tainty by reason of conflicting decisions, and 
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. it is, therefore, desirable that in case of dif- 
ference of opinion, the oea should be 
authoritatively settled. It sometimes hap- 

ens that an earlier decision given by a 

ench is not brought to the notice of, a 
Bench 
contrary decision is given without reference 
to the earlier decision. When two such con- 
flicting decisions are placed before a Jater 
Bench, the correct procedure to follow in 
such a case would be for the Bench hearing 
the case to refer the matter to Full Bench 
in view of the conflicting authorities without 


takin upon itself to decide whether it 
sapul follow the one Bench decision or the 
other.” m 


We are following this course even though 
the English practice is as noted in Halsbury’s 
Laws of England, third edition,. Vol. 22, 
para 1687, pages 799-800: l 

“The Court is not bound to follow a 
decision of its own if given per incuriam, 
A decision is given per incuriam when the 
court has acted in ignorance of a previous 
decision of its own or of a court of a co- 
ordinate jurisdiction which covered the case 
before it, or when it has acted in ignorance 
of a decision of the House of Lords. In 
the former case it must decide which deci- 
sion to follow, and in the latter it is bound 
by the decision of the House of Lords.” 

We should also refer in this context to a 
succinct observation of the Full Bench of 
the Madras High Court in ATR 1940 Mad 
856 at page 362 (Seshamma v. Venkata 
Narasimharao): 

_ “The Division Bench is the final Court 
of appeal in an Indian Court, unless the case 
is referred ‘to a Full Bench, and one Divi- 
sion Bench should regard itself bound by the 
decision of another Division Bench on 4 
question of Jaw. England, where there 
is the Court of Appeal, Divisional Courts 
follow the decisions of other Divisional 
Courts on the grounds of judicial comity 


a ete en of 


ke ee I 
If this course is not adopted, the courts sub- 
ordinate to the High Court are left without 
guidance, Apart from the impropriety of an 
appellate Bench refusing to regard itself 
ound by a previous decision on 2 ee 
of law of an appellate Bench of eq 
strength and the difficulty placed in the way 
of subordinate Courts administering justice, 
there are the additional factors of the loss 
of money and the waste of judicial time.” 
3. We will, therefore, 
the above Rules shall be placed before the 
Bench for hearing after the disposal of the 


appeal by the Supreme Court against the 
vil Rule Nos. 192 and 208 of 


se a fe a's s, fe ste ee a woe > s'em ee te le we 


decision in Civi 
1966 (Assam). 5 
ML C. PATHAK, J. :— 4. I agree 
‘Hearing postponed til 

$ C. decision. 


* . 
X 
‘ 
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hearing the same question, and a. 


order that 
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‘Harendra Nath Medhi, Petitioner v, 
penal Medhi and others, Respond- 
ents. 

sci Rule No. 530 of 1969, D/- 2-9. 


_. Panchayats — ‘Assam Panchayat 
(Constitution) Rules (1960) (as amended in 
1964), Rr. 62 (6) (d) and 62 (6) — Rejec- 
tion of ballot paper — Ballot paper bear- 
ing no cross mark — Ballot paper mus‘ 
be rejected and there is no scope for in- 
ing intention of voter. AIR 1969 Raj 
92, Rel. on; R. 48 (2) (b) of Parliamentary 
Election Rules is different from R. 62 (6) 
{d) in language — R. 62 (6) is mandatory. 
and not directory (Parliamentary Election 
Rules, R. 48 (2) (b)). -. 
. (Paras 8 and 9) 


Cases Referred: Chronological Paras 
(1969) ATR 1939 Raj 92 (V 56) = 
ILR (1968) 18 Raj 1176, Dhanpat 
Lal v. Harisingh : 
N. M. Lakiri and B. M. Mahanta, for 
Petitioner; S. N. Bhuyan and D. P. Cha- 
liha, for Respondents. 

PATHAK, J. :— By this writ petition, 
the petitioner has challenged the order 
passed by the District Judge, L.A.D., Gau- 
hati, by which he affirmed the order of. 
the Munsiff in a petition under Rule 72 
of the Assam Panchayat (Constitution) 
Rules, 1960; as amended by. the Assam 
Panchayat (Constitution) (Amendment) 
Rules, 1964, under Notification No, PDA, 
678/63/Pt. I/dated 11th June, 1964. a 


2. The petitioner and the first res- 
pondent were elected as additional mem- 
bers of the Pub Nalbari . Anchalik Pan-. 
chayat. In accordance with the provi« 
gions of the Assam Panchayat (Constitu- 
tion) Rules. as amended, (hereinafter call- 
ed the Constitution Rules), the Presiding 
Officer (Magistrate) fixed 10-9-68 for elec- 
tion of the Vice-President of the Pub Nal- 
bari Anchalik Panchayat, inter alia. The 
petitioner and the first respondent were 
candidates for the office of the Vice-Presi- 
dent. In the election, both the petitioner 
as well as the first respondent secured 23 
votes each and the matter was decided by 
fossing a coin as prescribed by the Con- 
stitution Rules and the petitioner was 
declared duly elected as Vice-President 
of the Anchalik Panchayat. Thereafter the 
first respondent filed a petition before the 
learned Munsiff under Rule 68 of the 
Rules. The contention of the respondent 
No. 1 was that one of the ballot papers 

. counted in favour of the petitioner con- 
tained a mark other than a cross mark 
and that in spite of objection, the said 
ballot paper was counted in favour of the 
petitioner in violation of the provisions of 


LM/CN/F689/69/AKI/AV 


Eain 
a 


Rule 62 (6) of the Rules. The respondent 
No. Ps further contention was tha: if the 


said ballot paper wrongly counted in fa- . 


vour of the petitioner, would nct have 
been done so, there would have teen no 
occasion for resorting to the procedure 
Taid down in Rule 39 and the respondent 
No. 1 would have been validly d=clared 
elected as Vice-President inasmuch as he 
would have secured more votes than the 
petitioner. The petitioner filed objection 
to the petition and his. contention was 
that there was no illegality or irregularity 
in his being elected as Vice-President and 
there was no violation of any prcvisions 
of the Assam Panchayat Act or the Rules 
framed thereunder. 


3. During the trial, the learned 
-Munsiff opened the sealed boxes of. the 
ballot papers and found that two of the 
ballot papers which were counted in fa- 
vour of the petitioner did not bear cross 
marks but had flat marks agaimst the 
name of the petitioner. The bkarned 
Munsiff held that probably those marks 
happened to exist on the ballot pavers as 
reverse of the mark-stick was usec! while 
marking the same. The learned Munsiff 
therefore found that the said twc ballot 
papers, Exts. 3 and 4, were illegally 
counted in favour of the petition=r and 
when those two ballof papers were ex- 
cluded, the respondent No. 1 would get 23 
votes as against 21 votes received by the 
petitioner and as such he set aside the 
election of the petitioner as Vice-Presi- 
dent of the Anchalik Panchayat and de- 
clared the respondent No. 1 to have been 
elected to the said office. The pefitioner 
therefore filed a petition under Fule 72 
of. the Constitution Rules before the Dis- 
trict Judge, Gauhati who, however, by his 
fudgment and order Gated 20-5-63 dis- 
Missed the - petitioners application. By 
the present writ petition, the pefitioner 
has challenged the order of the Earned 
District Judge. f i 


4. Mr. N. M. Lahiri, the Earned 


counsel appearing for the petitioner, sub- 
mitted. that sub-rule (6) (d) of Rule 62 
of the Constitution Rules was directory. 
and not mandatory. His submission was 
that if no cross mark was placed on the 
ballot paper but if the intention cf the 
voter as to in whose favour he exercised 
his vote could be gathered from tke sur- 
rounding circumstances, the ballot paper 
should be taken into consideration and it 
should not be declared invalid. He further 
submitted that the Returning Officer in 
the instant case found that though there 
was no cross-mark on the ballot papers, 
the votes were exercised in favour of the 
petitioner and as such he took them into 
consideration. The learned counsel fur- 
ther submitted that the learned Munsiff 
also held that probably the marks that 
appeared on the ballot papers were puf 
by using the reverse of the marking stick 
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and therefore it clearly indicated the ïn- 
tention of the voters that these votes 
were cast in favour of the petitioner. As 
such it was contended that the orders of 
both the learned Munsiff and the learned 
District Judge were bad in law. 


5. Mr. S. N. Bhuyan, the Jearned 
counsel for the respondent No. I. submit~ 
ted that. sub-rule (6) (d) of Rule 62 was 
mandatory and if there was no cross-mark 
on the ballot paper, it must be held to be 
invalid and as such, he submitted, that 
the impugned order was quite in accord- 
ance with law. 

6. Sub-rule (6) of Rule 62 of the 
Constitution Rules runs as follows:— 

‘Immediately after the voting is 
over, the President shall open in the pre- 
sence of the members present the ballot 
box, fake out the voting papers therefrom, 
count them and record the number there- 
of in a statement.” i 


A ballot paper shall be invalid:— 


(a) I£ it bears the signature of the 
voter or contains any word, sign or visi- 
ble representation by which he can be 
identified; or 

(b). LE cross marks are placed against 
more than one name; l 

(c) If the cross mark is so placed 
thereon as-to make it doubtful for which 
one of the two or more candidates, the 
vote was intended to be given; or 

(d) If no eross mark is placed there- 

D; or , 

(e) If it does not bear the signature 
prescribed in sub-rule (5).” 
Mr. Lahiri submitted that so far as cl. (dì 
is concerned, the word ‘shall’ in the clause 
“A ballot paper shall be invalid” should 
be construed as ‘may’. In an election, 
the most important thing to be consider- 
ed is the intention of the voter. If from 
the ballot paper, the intention of the voter 
as to in whose favour the vote was exer- 
cised could be gathered, the ballot paper 
should not be rejected as invalid. In this 
connection, he drew our attention to para- 
graph 240-at page 139 of Halsbury’s Laws 
of England, Third Edition, wherein the 
following passage .occurs:— 


“Ballot papers rejected for uncer- 
tainty; A ballot paper which is unmark- 
ed or void for uncertainty is void and 
must not be counted; but a ballot paper 
on which a vote is marked elsewhere than 
in the proper place, or otherwise than by 
means of a cross or by more than one 
mark is not by reason thereof to be deem- 
ed to be void (either wholly or as res- 
pects that vote (m)) if an intention thaf 
the vote shall be for one or other of the 
candidates, or, at a poll consequent on a 
parish meeting, for or against any ques- 
tion, clearly appears, and the way the 
paper is marked does not of itself identify 
the voter and it is not shown that he can 
be identified thereby, 
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The presumption is that every voter 
who applies for a ballot paper intends 
to vote for some candidate. A ballot 
paper marked on the back only should 
not be counted, even though the mark 
shows through the paper on to the front. 
A ballot paper marked both on the back 
and on the front may, however, be 
counted.” 
In this connection, Mr. Lahiri placed be- 
fore us the book “Parliamentary Elec- 
tiens”, by A. Norman Schofield. At page 
1014 of the said Book. Rule 38 of the Par- 
liamentary Election Rules runs as fol- 
lows:— 

*(1) A ballot paper shall be delivered 
to a voter who applies therefor, and im- 
meciately before delivery— 

(a) the ballot paper shall be stamped 
with the official mark, either embossed or 
perforated: ` 

(b) the number, name and descrip- 
tion of the elector as stated in the copy 
of e register of electors shall be called 
ou 

-~ (c) the number of the elector shall be 
marked on the counterfoil: 

(d} a mark shall be placed in the re- 
gister of electors against the number of 
the elector to denote that a ballot paper 
has been received but without showing 
the particular ballot paper which has been 
received; and 

(e) in the case of a person applying 
for a ballot paper as proxy, a mark shall 
also be placed against his name in the List 
of proxies. 

(2) The voter, on receiving the ballot 
paper, shall forthwith proceed into one 
of the compartments in the polling sta- 
tion and there secretly mark his paper 
and fold it up so as to conceal his vote, 
and shall then show to the presiding offi- 
cer the back of the paper so as to the dis~ 
close the official mark and put the ballot 
paper so folded into the ballot box in the 
presence of the presiding officer. 

(3) The voter shall vote without un- 
due delay, and shall leave the polling sta- 
tion as soon as he has put his ballot paper 
into the ballot box.” $ 
Rule 48 of the said Rules provides as fol- 
lows: (at page 1020): 

*(1) Any ballot paper— . 

(a) which does not bear the official 
mark; or 

(b) on which votes are given for 
more than one candidate; or 

‘(c) on which anything is written or 


marked by which the voter can be identi- - 


fied except the printed number on the 
back: or 

(d) which is unmarked or void for 
uncertainty: 
shall, subject to the provisions of the next 
following paragraph be -void and not 
counted. 

(2) A ballot 


paper on which the vote 
js marked— 
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(a) elsewhere than in the proper 
place; or. 

(b) otherwise than by means of a 
cross; or 

(c) by more than one mark; 
shall not by reason thereof be deemed to 
be void if an intention that the vote shall 
be for one or other of . the candidates 
clearly appears, and the way the paper 
is marked does not of itself identify the 
voter and it is not shown that he can be 
identified thereby. 

(3) The returning officer shall en- 
dorse the word “rejected” on any ballot 
paper which under this rule is not to be 
counted, and shall add to the endorse- 
ment the words “rejection objected to” 
if an objection is made by a counting 
agent to his decision. 


(4) The returning officer shall draw 
up a statement showing the number of 
ballot Papers rejected under the several 
heads of— 

(a) want of official mark; 
au (b) voting for more than one candi- 

ate; 

a writing or mark by which voter 
could be identified; 

(d) unmarked or void for uncertainty; 
and any counting agent may copy the 
statement,” 


7. On a consideration of the above 
Rules, it is found that Rule 48 (2) (b) it- 
self anticipates the possibility of a ballot 
paper being marked otherwise than by 
means of a cross and such a ballot paper 
shall not by reason thereof be deemed to 
be void if an intention that the vote shall 
be for one or other of the candidates 
clearly appears and the way the paper is 
marked does not of itself identify the 
voter and it is not shown that he can be 
identified thereby. 


8. The corresponding provisions of 
the Rules framed under the Assam Pan- 
chayat Act are as follows: 


Rule 62 (5): “If more than one cand- 
date have been proposed and = seconded 
and have agreed to stand for election, the 
President shall cause to prepare as many 
ballot papers as there are number of 
members present containing the names of 
candidates in Form III in the language of 
the region and in such other language or 
languages as may be directed by the 
Magistrate and hand over one such ballot 
paper to each of the members present 
after putting his signature on each of 
such ballot paper. Then he-shall instruct 
the members present to put a cross mark 
against the name of ths candidate of their 
respective choice in the ballot paper fold 
it up and insert it into the ballot box 
kept for the purpose according to the pro- 
visions of sub-rule (2): 


Provided that if a member jis unable 
to write, or physically incapacitated from 
voting, the President shall at the request 
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of the member, take him to the place sət 
apart for marking, ascertain his choice 
and shall, accordingly mark the ballot 
Paper, fold it up so as to maintain secrecy 
and insert it into the ballot box. The 
President shall cause such arrangements 
to be made as will ensure the secrecy sf 
the ballot.” 

The language of clause (d) of sub-rule (3) 
of Rule 62, already quoted above, is quize 
categorical that if no cross mark is plaz 
ed on the ballot paper, it shall be invalid, 
Mr. Lahiri contended that under sub- 
rule (5), a duty was cast upon the Magis- 
trate to explain and instruct the membe-s 
present to put a cross mark against the 
name of the candidate of their respective 
choice in the ballot paper end no duty 
was cast upon the voter to put the cross 
mark on the ballot paper and therefore if 
no cross mark was put on the ballot 
paper but at the same time some other 
mark was put, from which the intenticn 
of the voter could be clearly gathered, 
the ballot paper should not be rejectei. 
This submission of the learned counsal 
might have been’ a sound one provided 
clause (d) of sub-rule (6) of Rule 62 was 
not there or its age would have 
been as in Rule 48 of the Parliarnentary 
Election Rules quoted hereinabove. CL (d) 
of sub-rule (6) of Rule 62 casts a duty œn 
the Returning Officer to reject the ballot 
paper on which there is no cross mark 
and no scope for inferring the intention 
of the voter in this case has been left. 
The language of Rule 48 (2) (b) of the 


Parliamentary Election Rules material-y 


differs from the language of Rule 62 6) 
(d) of the Constitution Rules.. That beirg 
the position. it is quite clear that sub- 
rule (6) (d) of Rule 62 is mandatory ard 
not merely directory, 

9. Mr. Lahiri’s contention was that 
though some of the clauses of sub-rule. (5) 
might be mandatory, clause (d) must ke 
held to be directory. On a consideraticn 
of the language of the different clauses of 
sub-rule (6), we find that clauses (a), (t), 
(c) and (e) can under no circumstances be 
held to be directory; otherwise the sə- 
crecy of the voting will not be maintain- 
ed and the intention of the voter may be 
substituted by somebody elses intention. 
For the same reason and also from the 
unequivocal nature of its language, clause 
(d) cannot be said to be directory. On a 
consideration of the language of sub- 
rules (5) and (6) of Rule 62 of the Cor- 
stitution Rules, we are clearly of opinion 
that sub-rule (6) is mandatory and not 
|directory. 

10.. Mr. Lahiri referred to Dhar- 
pat Lal v. Harisingh, AIR 1969 Raj 92, 
wherein the following passage occurs: 

“The dominant consideration in de- 
ciding the validity of a vote.is to ascer~ 
tain the intention of the voter. It makes 
no difference whether the mark is ptt 
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-outside the compartment in the paper, 
opposite the name of the candidate or is 
put on the reverse so long as it is clear 
that the voter intended to vote for a 
particular candidate. But if the mar 

is against the provisions of the statute 
then the vote will be invalid even though 
the intention of:the voter may be clear 
from the marking on the ballot paper. 
While construing Rule 30 it cannot be 
forgotten that the conditions of our coun- 
try are different from those in western 
countries and a vast majority of - voters 
fn our country are illiterate.” 

11. In paragraph 7 of that deck 
sion, the Rules concerning the manner of 
casting votes and the rejection of ballot 
papers are qucted. Rule 39 deals with 
the rejection of ballot papers which runs 
as follows: 

“(1) A ballot. paper shall be Liable to 
rejection, 

(i) if it bears any mark by which the 
elector can be identified, 

(ii) if the mumber of votes recorded 
thereon exceeds the number of Panchas 
to be elected, 

(iii) if no vote is recorded thereon, 

(iv) if the ballot paper or the vote 
recorded . thereon is void for uncertainty, 
or 

(v) if it is so damaged or mutilated 
that its identity as a genuine ballot paper 
cannot be established. 

(2) No ballot paper shall be rejected 
otherwise than on any of the grounds 
enumerated in sub-rule (1). 

(3) The Returning. Oficer shall re- 
cord on every ballot paper which he re- 
jected a brief statement of the reasons 
for such rejection. 

(4) The decision of the Returning 

Officer as to the validity or otherwise of 
the ballot paper shall be final” 
On an examination of the above provi- 
sions, it is found that the Rules consider- 
ed by the Rajasthan High Court in AIR 
1969 Raj 92 (supra) do not contain any 
provision like sub-rule (6) (d) of the Con- 
stitution Rules framed under the Assam 
Panchayat Act and as such the Rajasthan 
case does not come to any assistance of 
the petitioner. From the passage quoted 
abové from the decision of the Rajasthan 
High Court, it appears that if the mark- 
ing is against the provisions of the Sta- 
tute, then the vote will be invalid even 
though the intention of the voter may be’ 
clear from the marking on ‘the ballot 
paper. Here the statutory provision. is that 
a ballot paper having no cross mark shall 
be invalid. Hence this case rather goes to 
support the respondent’s case that these 
two ballot papers which bear no cross 
marks thereon cannot be taken into con- 
sideration at all and should be rejected 
as invalid. 


12.. The clear finding of the Courts 
below : is that there -were no. cross marks. 
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on the two ballot papers. That being the 
position, these two ballot papers were 
rightly held to be invalid and if those 
two ballot papers were excluded from. 
the votes received. by the petitioner, the 
respondent No. 1 would get clearly more 
votes than the petitioner. In the circum- 
stances. we hold that the respondent No. 
L has been rightly declared elected by 
the Courts below and there is no sub- 
stance in this petition which is rejected. 
The Rule is discharged. In the facts anc 
circumstances of the case, we make nc 
order as to costs, . 
D. M SEN, J.:— 13. I agree _ 
_ Petition rejected. 
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Sashimohan Debnath and another, 
= Appellants v. Monomohan Debnath anc 
others, Respondents. 

M. A. (S.) No. 13 of 1965, D/-. 6-8- 
1969, from order of B. R. Das, Sub. J. No, 
f, Cachar at Silchar, D/- 2-8-1965. 

Civil P. C. (1968), O. 21, E. 34 (1) and 
(3) — The court can order alteration ir 
the draft of document filed by the deeree- 
holder only to make the draft to conform 
with the terms of the decree. T 

Where the decree ïs for execution of 
a document, the draft of document shoule 
be in conformity with the terms of the 
decree. The executing court can scruti- 
nise the terms of the decree in order te 
find whether the draft has gone beyonc 
the terms of the decree but it has no 
jurisdiction to pass an order altering the 
draft except for bringing it m conformity 
with the terms of the decree. l 

Thus where the decree for specific 
performance of an agreement to sell: cer- 
tain land does not contain any. direction 
for possession of the land, the court can- 
not order alteration in the draft sale-deea 
to Include a direction for possession. 

l : {Para 3i 

J. P. Bhattacharjee and S. N. Medhi. 
for Appellants; P. Choudhuri and S. K 
Sen, for Respondents, i ] 


JUDGMENT :—- This Miscellaneous 
second appeal is directed against an order 
-of the learned Subordinate Judge No. 1 
Cathar, allowing the objection petition o= 
the judgment-debtors in the course of an 
execution proceeding relating to a decree 
for specific performance of a contract. 

2. At the very outset Mr. Chou- 
dhury, the learned counsel for the Res- 
pondents, raises a preliminary objection 
that this appeal is not maintainable under 
Section 104 (2) of the Code of Civil Pro- 
cedure. Mr. Bhattacharjee, the learned 
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ALE, 


counsel for the appellants, fairly enough, 
and in my opinion, rightly, concedes that 
the appeal may not be maintainable, but 
he submits that this should be treated as 
an application for revision to which Mr, 
Choudhuri does not object. This matter 
is, therefore, heard as an ` application 
under Section 115 of the Code of Civil 
Procedure. 


o & The decree. was for specific per- 
formance of a contract and the parties 
fought upto the High Court and the de- 
cree of the High Court was, as found by. 


. the learned Subordinate Judge, that the 


defendant No. 1, the respondent No. T 
herein, would sell this suit land to the 
plaintiff on receipt of the consideration of 
Rs..500/-. There was also another obser- 
vation in the judgment of the High Court 
that the question of tenancy was kept 
open holding that the tenancy right could 
not. be decided in that suit. The draff 
deed of conveyance was submitted in the 
course of the execution proceeding under 
Order 21, Rule 34 of the Code of Civil 
Procedure and the.judgment-debtor ob- 
jected to some portions of the draft, parti- 
cularly relating to handing over of pos- 
session, as he claimed that in the mean- 
time, he has acquired right of occupancy 
tenant in a portion of the Iand. The 
learned Munsiff refused to accept the ob- 
jection of the respondent. The learned 
Subordinate Judge in appeal, however, 
directed. as follows: 


“The condition of giving khas posses- 
sion of the entire land to the purchaser 
cannot arise and so in the proposed 
Kabala, there should be a recitation for 
giving symbolical possession of the ten- 
anted lands and for giving khas posses- 
sion of the lands besides the tenanted 
lands and the proposed draft Kabala 
R h be accordingly approved after cor- 
rection.” a l . 


Tt is this portion. of the order which is 
seriously objected to by Mr. Bhattachar- 
jee. Under Order 21, Rule 34 of the 
Code of Civil Procedure where a decree 
is for the execution of a document, the 
decree-holder may prepare a draft of the 
document in. accordance with the terms 
of the decree and deliver the same to the 
Court. The draft, therefore, should be in 
conformity with the terms of the decree, 
Under sub-rule (3) of that Rule, where 
the judgment-debtor objects to the draft, 
his objections shall be stated in writing 


‘within such time, and the Court shall 
make such order approving or altering 


the draft, as it thinks fit. Mr. Choudhuri, 
the learned counsel for the opposite 
party, puts considerable emphasis on the 
words “as it thinks fit” in sub-rule (3). 
‘According to him, this gives the Court 
complete and absolute power to pass any 
order it thinks fit regarding approving or 
altering the draft document, This argu- 
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ment, however, fails to take note of tne 
provisions of sub-rule (1) of Rule 34. All 
that the executing court in a matter lixe 
this is concerned is to determine whe- 
ther the draft is in conformity with tae 
terms of the decree. The executing court 
cannot go behind the decree and there- 
fore has to scrutinise the terms of tne 
decree in order to find whether the dreft 
has gone beyond the terms of the decree. 
Reading the decree of the final court in 
that case, it is not possible to find that 
there has been any direction regarding 
the possession of the party. The decree 
for executing a document can be execut2d 
if the document represented to be only a 
sale of the land in suit but a deed of con- 
veyance of immovable property, as is 
well-known, ordinarily contains such 
clauses as giving of possession extinguish- 
fing the rights of the vendor. In that 
view of the matter, the draft deed is rot 
open to objection. Mr. Choudhuri appre- 
hends that by agreeing to the draft as 
proposed, he may be jeopardising his 
Tights that have accrued under the law. 
It will have to be seen whether such an 
apprehension is justified or not. Be that 
as it may. the objected terms of tne 
Jearned Subordinate Judge’s order are rot 
within the scope of Order 21, Rule 34 of 
the Code of Civil Procedure. There is 
nothing in the order of the learned Sub- 
ordinate Judge to indicate that these 
terms which he is insisting in the docu- 
ment were incorporated as terms of tre 
decree. That being the position, he had 
no jurisdiction to order for incorporatiag 
the terms which I have recited abore 
The draft as submitted by the decree- 
holders is approved and the court below 
will execute the sale deed in accordance 
with law. This would, however, be: with- 
out prejudice to the rights of the udg- 
ment-debtor, if any, that have accrued to 
him under the law. which he may be 
entitled to agitate In an appropriate pro- 
ceeding in future. 


4. The appeal treated as a revision 
petition is allowed. There will, however, 
be no order as to costs. 

Appeal allowed. 
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M/s. Indian Trades & Industries Cery- 
poration and others, Petitioners v. Super- 
intendent of Taxes, Jorhat and others, 
Respondents. 


Civil Rules Nos. 161, 315, 164 and 
316 of 1956, D/- 27-8-1970. 


(A) Sales Tax — Assam Sales Tax 
‘Act a7 of 1947), Ss. 52 and 16 — Assem 
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Sales Tax Rules 1947, R. 21 Proviso — 
Proviso does not suffer from vice of ex- 
cessive delegation. 

The Proviso to Rule 21 is well within 
the rule-making power of the State Gov-~ 
ernment. The State is empowered to 
make rules for fixing dates for submis- 
sion of returns and this purpose has been 
achieved by R. 21: without violating the 
mandate of Section 16 nor is it in excess 
of the requirement of Section 16 (1), 
section 16 does not direct State to fix the 
date by a notification. The Commissioner 
is authorised under Rule 21 to notify the 
dates and hence it is also within the power 
of the rule-making body to give the Com- 
missioner the incidental power to alter 
and modify those dates in suitable cases, 
The proviso itself lays down a guidance 
to shorten the period. modify or annul 
the orders of the Commissioner notifying 
the dates. Ordinarily the dates are as 
iaid down under the rule but only in cer- 
tain cases for reasons recorded by the 
Commissioner, the dates may be different 
either according to the convenience .of the 
party or according to -the exigency of 
business or to prevent any other contin- 
gency detrimental to the interests of the 
revenue, AIR 1955 SC 188, Distinguish- 

ed. (Para 5) 

Thus where the Commissioner passes 
an order under Rule 21, Proviso calling 
upon the assessee to furnish returns for a 
period earlier than half yearly to protect 
the revenue of the State the order is in 
conformity with the Rule. (Para 5), 

(B) Sales Tax — Assam Sales Tax 
Rules 1947, R. 21, Proviso — Proviso is 
not violative of Art. 14 of the Constitution. 

The dealers who will be governed by 


_the proviso will form a special class of 


their own apart from the general category. 
of dealers who will be governed by the. 
principal rule. Mere possibility that the 
proviso will be invoked in an arbitrary 
or mala fide manner or even if a mala 
fide action in a particular case is challeng~ 
ed, the proviso for that reason or for that 
contingency cannot be struck down as 
violative of Article 14 of the Constitu- 
ion. (Para 6) 
(C) Sales Tax — Assam Sales Tax 
Rules 1947, R. 21, Proviso — Proviso is 
valid and not violative of Article 14 of 
the Constitution. and hence it is not violas 
tive of Article 19 (1) (g). (Para 6) 


(D) Constitution of India, Art. 226 — 
New point requiring examination of facts 
and circumstances — Transaction taxed 
under Assam Sales Tax and Rules alleged 
to be one in the course of inter-State 
trade and commerce within Section 3 (a) 
of Central Sales Tax Act. Held, that the 
point was never agitated before the pri- 
mary authority and could not be allowed 
in petition that was sought by way of - 
amendment aiter obtaining rules, ; 

i (Para 7} 
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Cases Referred: Chronological _ Paras 
(1955) AIR 1955 SC 188 (V 42) = 

1955 SCR 1065, Ganpati Singhii 

v. State of Aimer 5 

S. M. Lahiri, J. P. Bhattacharjee, and 

S. N. Medhi (In C. R. ‘Nos. 161 and 315 of 
1966) and J. P. Bhattacharjee, R. C. 
Bhattacharjee (in C. R. Nos.. 164 and 316 
of 1966), for Petitioners; Dr. J. C. Medhi, 
Advocate-General, Assam. and G. K. Ta- 
lukdar, Sr. Govt. Advocate, for Respond- 
ents in all petitions. 


GOSWAMI, C. J.:— The above Civil 
Rules are directed against the respondents 
to show cause why the proviso to Rule 21 
of the Assam Sales Tax Rules, 1947, 
should not be declared null and void. 
the first two Civil Rules, there was an 
additional prayer by amendment to de- 
clare the proceedings before the Sales 
Tax Authority as illegal and without any 
authority of law inasmuch as the sales in 
question were effected in the course of 
inter-State trade or commerce. This 
latter point is not canvassed in the other 
two Rules, namely Civil Rules Nos. 164 
and 316/66. 

2. It is enough to take the facts 
of the Civil Rule No. 161 of 1966 for the 
purpose of deciding the points raised in 
these Rules. The petitioner-firm is a re- 
gistered dealer under the Assam Sales 
Tax Act, 1947 (hereinafter called ‘the 

Act’) and its registration number is J. CR. 
1543. The  petitioner-firm carries on 
business of sale and supply of parachute 
to the Director of Supply and Transport, 
North-East Frontier Agency (NEFA). The 
Head Office of the petitioner firm . at 
Kanpur, on receipt of orders for supply 
of parachute, despatches the goods from 


Kanpur by rail or other transport for - 


delivery to NEFA Administration. There 
‘is a branch office of the petitioner at Jor- 
hat, which looks after the sale and supply 
of the goods. The  petitioner-firm has 
been submitting half yearly returns in 
the prescribed forms to the Superinten- 
dent of Taxes, Jorhat, under the provi- 
sions of the Assam Sales Tax Act and the 
Rules framed threunder and was also 
assessed to tax by the said authority, and 
the firm also paid the assessed taxes. The 
petitioner states that it is required to 
furnish returns of the total turnover on 
half yearly basis as prescribed under 
Rule 21 of the Assam Sales Tax Rules, 
1947 (hereinafter referred to as ‘the 
Rules’). That on 1-3-66 the Superinten- 
dent of Taxes, Jorhat called upon the 
petitioner to submit return and pay tax 
up to 28-2-66 within 9-3-66 in the pur- 
ported exercise of powers under the pro- 
viso to Rule 21. The petitioner takes ex- 
ception to this notice as, according to it, 
it could not be called upon to furnish 
return for a period earlier than half 
yearly. According to it, it was liable to 
submit return for a period ending 31-3-66 
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within April, 1966. The petitioner ulti- 
mately submitted the return on 18-3-66 
under protest and cl laimed exemption 
under Section 7 of the Act in respect of 
the sales of parachute made during the 
period from 1-10-65 to 28-2-66. The peti~ 
tioner, however, did not take any objec- 
tion before the Superintendent of Taxes 
on the score of his want of authority to 
tax, alleging the sales being in the course - 
of inter-State trade or commerce. It ap- 
pears that the Superintendent of Taxes 
made the assessment. order on 19-3-66 
under Section 17 (4) of the Act in respect 
of the return period up to 28-2-66. The 
notice of demand directed the petitioner 
to pay the tax amounting to Rs. 59,974, 
44 P. on or before 23-3-66. It is in the 
above circumstances that the petitioner 
obtained the rule. 


3. It is contended on behalf of all 
the petitioners that the proviso to Rule 21 
is beyond the power given to the State 
Government under Section 16, read with 
Section 52 (2) (f) of.the Act. it is further 
submitted that the proviso is violative of 
Articles 14 and 19 (1) (g) of the Consti- 
tution of . India. In the first two Civil 
Rules, there is a further contention. that 
the sales in question are in the course of 
inter-State trade and commerce within 
the meaning of Section 3 (a) of the Cen- 
tral Sales Tax Act. 1956 and as such the 
st la gat ie of Taxes had no autho- 
rity to assess in respect of these sales. 


4, Regarding the first submission, 
we may read Section 16 (1) of the Act 
which is the material provision and runs 
as follows: 


“Every registered dealer shall fur- 

nish such returns of his total turnover 
by such dates and to such authority as 
may be prescribed.” 
Under Section 2 (9) ‘prescribed’? means 
prescribed by rules made under this Act. 
Section 52 confers power on the State 
Government to make rules and the ma- 
terial provisions may be set out: 


"(1) The State Government may, 
subject to the condition of previous pub- 
lication, make rules for carrying out the 
purposes of this Act. 

(2) Without prejudice to the general- 
ity of the foregoing power, such rules 
may, Le particular, a 


{ fy the dates by “which, and the all 
a to which returns shall be fur- 
nishe 


x x ; x 
_ (Í) any other matter which is res 
quired to be or may be prescribed.” 


In exercise of the powers conferred 
by Section 52, the Governor made the 
Assam Sales Tax Rules, 1947 “for carry- 
ing out the provisions of the same Act”, 
Since the rules have got to be made by 
the State Government for fixing the dates 


1971 


by which returns are to be furnished by 
a registered dealer and also as to which 
authority these have got to be presenied, 
Rules 20 and 21 have been made keeping 
the mandate of Section 15 in view. These 
two Rules may be set out: 


"20. Every registered dealer snail 
furnish returns of his total turnover ur.der 
Section 16 to the Superintendent in 
Form II. 

21. The returns, during the first rear 
of operation of the Act, shall be furnish- 
ed for such period and within such times 
as may be notified by the Commissioner 
in the Official Gazette 
half-yearly and within thirty days of 
completion of the half-year in respec: of 
which returns are to be filed. 

Provided that the Commissioner may, 
by order in writing direct any such dealer 
to submit returns for periods less than 
a half-year at such intervals as may be 
specified in the order and may likewise, 
at any time, modify or annul his order. » 


5. It is submitted by the petition- 
ers that under Section 15 the dates have 
got to be directly and precisely fixed by 
the State Government. Rule 21 does not 
in those terms comply with the mandate 
of Section 16. The rule has given the 
power to the Commissioner to fix the 
dates and this is beyond the power of the 
State Government to do, in view of the 
provisions of Section 16 (1). This a-gu- 
ment is clearly misconceived. Section 16 
provides for a prescription by rules the 
dates by which returns have to be fur- 
nished. The rules are made under Sec- 
tion 52 and the notification ` dated 24th 
December 1947 promulgating the rules 
clearly states that the rules have been 
made “for carrying out the provisions of 
the same Act.” Section 52 gives gereral 
power to the State Government subject 


only to the condition of the previous pub- 


lication to make rules for carrying out the 
purposes of the Act. This is the gereral 
power given to the -State Government 
under Section 52 (1). Sub-section (2} of 
Section 52 enumerates by (a) to (i), with- 
out being exhaustive, the particular mat- 
ters in respect of which the rules may be 
made and sub-section (2) opens with the 
clause “without prejudice to the general- 
ity. of the foregoing power”, namely the 
general power conferred on the State 
Government under Section 52 (1). Reaad- 


ing Section 52 (2) (f) and (j) and the. 


general power which the State Govern- 
ment has under Section 52 (1), we . have 
no manner of doubt that the provisa to 
Rule 21 is well within the rule-maxing 
power of the State Government. The 
State Government is empowered to make 
rules for fixing dates for submission of 
returns and this purpose has been ackiev- 
ed by Rule 21 without violating the man- 
date of Section 16, nor is it in excess of 
the requirement of Section 16 (1). 


I, T. & I, Corpn, v. Supdt. of Taxes (Goswami C.J.).[Prs. 4-5] 


and thereafter 
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Section 16 only empowers the State 
Government to make rules and the State 
Government can make rules directing 
how and by which authority the dates 
may be fixed. Section 16 has not direct- 
ed the State Government to fix the date 
by a notification. All that Section 16 
has provided is that the State Government 
shall make rules and it is open to the 
State Government to make the rules in 


conformity with the mandate of Sec- 


tion 16 (1) and has clearly within the 
ambit of that power provided that the 
Commissioner shall notify in the official 
Gazette the dates in the manner laid 
down under Rule 21.. When the Commis- 
sioner is authorised under Rule 21 to 
notify. the dates, it is also within the 
power of the rule-making body to give 
the Commissioner incidental power to 
alter and modify those dates in suitable 
cases. The proviso itself lays down a 
guidance to shorten the period, to modify 
or annul the orders of the Commissioner 
notifying the dates and the orders have 
to be in writing which clearly shows that 
ordinarily the dates are as laid down 
under the rule but only in given cases 
for reasons recorded by the Commissioner, 
the dates may be different either accord~ 
ing to. the convenience of the party or 
according to the exigency of business or 
to prevent any other contingency detri- 
mental to the interests of revenue. 


In the instant case, the Commissioner 
has passed his order on 8-3-66 (Vide An- 
nexure_ I to the counter-affidavit) to the 
following effect: 


“Messrs. Indian Trades & aduit 
Corporation, College Road, Jorhat, have- 
got contract for supply of parachutes to 
the D.S.T., N.EF. Agency at Rowriah, 
Jorhat upto 31-3-66. It is learnt that the 
said déaler is likely to close their busi- 
ness in Assam immediately after the con- 
tract is over on 31-3-66. As the dealer 
has no permanent residence in Assam, he 
is likely to leave’ Jorhat immediately 
after the contract is over and in that case 
it will be difficult for the Officers of the 
Department to realise the sales tax from 
him on sale of parachutes. Im order to 
protect the revenue of the State, the 
dealer may be directed under the pro- 
viso to Rule 21 of the Assam Sales Tax 
Rules,. 1947 to submit return of turnover 
for period from 1-10-65 to 28-2-66 to the 
Superintendent of Taxes, Jorhat on or be« 
fore 15-3-66. . Issue notice accordingly.” 
The. above order is in conformity with the 
proviso to Rule 21, which is a valid pro~ 
vision of law as found above. There is, 
therefore, no substance in the first con- 
tention of the petitioners. The decision 
in AIR 1955 SC 188, Ganpati Singhiji v. 
State of Ajmer relied on by Mr. Lahiri 
does not apply to = facts of the pre- 
sent case -.. > 


{22 A. & N. (Prs. 6-9)-[Prs. 1-3] Mangilal v, Jamunalal (D, M. Sen J.j 


6. Regarding the second objection 
on the score of violation of Articles 14 
and 19 (1) (g) of the Constitution of India, 
it is contended that the proviso gives the 
Commissioner an _unguided uncontrolled 
arbitrary power in fixing the- dates for 
submission of the return by picking and 
choosing any dealers according to 
whim. The proviso is therefore clearly 
discriminatory and the petitioners have 
been discriminated from, all other dealers 
who are placed in similar circumstances, 
We may note that the petitioners’ chal- 
lenge is confined only to the proviso to 
Rule 21. We find as noticed above that 
the proviso is intended to deal with spe~ 
cial cases under certain - exigencies and 
there is sufficient guidance in it requiring: 
the Commissioner to make an order in 
writing by which we understand that he 
-will give his reasons for departing from 
the ordinary rule as laid 
first part of Rule 21. While the dates 
notified under the first part of the Rule 
are published in the Official Gazette which 
bring the notified dates to the knowledge 
of everybody, in the case when the pro- 
viso is resorted to, the Commissioner has 
to pass an order in writing and communi- 
cate the same to the dealer concerned for 
his knowledge and compliance. We, 
therefore, find no trace of discrimination 
or arbitrariness in the proviso to attract 
the provisions of Article 14 of the Con- 
stitution. The dealers who will be gov- 
erned by the proviso will form a special 
class of their own apart from the general 
run of dealers who will be governed 
by the principal rule. Mere possibility 
that the proviso will be invoked in an 
arbitrary or mala fide manner is no rea- 
son to strike down the same under Arti- 
ele 14 of the Constitution. Even if any 
possible mala fide action under the pro- 
viso in an appropriate case may be chal- 
lenged in the court, the proviso, for that 
reason or for that contingency, cannot be 
struck down as violative of Article 14 of 
the. Constitution. Since the proviso is 
valid and is not violative of Article 14 
of the Constitution, there is no foundation 
for the objection on the score of Arti- 
cle 19 (1) (g) of the Constitution. The 
submission of the learned counsel in this 
respect therefore fails, 


“Tt. Lastly; if is contended in “the 
first two civil rules that the transaction 
which has taken place is in the course of 
inter-State trade and commerce within 
the scope of Section 3 (a) of the Central 
Sales Tax Act: This was a point which 
= Was never agitated before the primary 
authority. Although we have allowed 
the learned counsel of both sides’ to’ ad- 
dress us on the point, we agree with the 
learned Advocate-General, Assam, that 
the question will involve examination of 
facts and circumstances which are to be 
first brought to the notice of the authority 


down. under the ` 


iA. I. R. 
at the first instance. We are not there- 
fore prepared to consider ‘the question 
of law raised before us in an application 
under Article. 226 of the Constitution andj- 
that also by way of an amendment after 
obtaining of the Rules.. This question is 
therefore left open and we refrain from 
pronouncing any views on the merit of 
the controversy. 

8. In the resulf. the petitions are 
dismissed. The Rules Nisi are discharged. 
The stay orders are vacated. There 
be no order as to costs. 

D J * oo 9, I a gree, 

Petitions dismissed, 
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(V 58 C 39) 
D. M. SEN, J. 


Mangilal Agarwalla, Petitioner v. 
Jamunalal Agarwalla and others.. Oppo« 
site Parties. l 


Civil Revr No. 1 of 1971, D/- 30-3- 
1971, from order of N. K. Choudhury, 
T J. Goalpara at Dhubri, D/- 21-12- 


Eengal, Agra and Assam Civil Courts 
Act (887), S. 11 (4) — Transfer of pro- 
ceedings on vacation of office of Subordi- 
nate Judge — In absence of Asstt. . Dis- 
trict Judge, the Distriet Judge is compe- 
tent under S. 11 (4) to hear an appeal 
from the order or decree of a Muns 
even though in view of S. 21 (4) and the 
notification made thereunder such appeal 
lies only a the Asstt. District Judge — 
(X-Ref.— S. 21 (4)). - «Para 4) 
K. P. Sen, for Petitioner; T. © Das- 
and S. S. Sarma, for Opposite "Parties. 
ORDER :— This is an application 
under Section 115 of the Civil Procedure 
Code and also under Article 227 of the 


‘Constitution of India, directed against an 


order dated 21-12-70 passed by the learn- 
ed District. Judge, Goalpara at Dhubri in 
Misc. Appeal No. 19 of 1970. admitting an 
appeal and staying the order dated 15-12« 
70 passed by the learned Munsiff, Dhubri 
in T. S. No. 392 of 1970. 


2, The only question for determi- 
nation here is whether in -view of the 
provisions in Section 21 (4) of the Bengal, 
Agra and Assam Civil Courts Act 1887, 
(hereinafter called the Act) and the Noti- 


‘fication No. H.C. VII-9/53/295 Appointment 


dated 30th January, 1953 issued there« 
under, the learned District Judge was 
competent to admit’ the appeal from the 
orders passed by the learned Munsiff. 

3. Mr. K. F. Sen, the learned 
counsel appearing for the petitioner sub- 
mits that under Section 21 (4) . of the 
Act, as soon as a notification has been 
issued to the effect that any appeal Bala 


EO/FO/C515/71/JRS/C 


972 
the decree or order of a Munsiff lyine to 
the District Judge shall be preferred to 
the Court of a Subordinate Judge (mow 
redesignated Assistant District.Judge), the 
District Judge would have no compet2nce 
to admit an appeal from the order cf a 
Munsiff, 


4. Mr. T C. Das,: the Jea-ned 
counsel for the respondents, however, has 
drawn my attention to the provisions ‘In 
Section 11 (4) of the Act, under which on 
the occurrence of an event referred to in 
sub-section {1} thereof, a District Judge 
may exercise all or any jurisdiction of 
the court of a Subordinate Judge mow 
redesignated Assistant District Judge). 
Such contingencies are, inter alia, the ab- 
sence of an Assistant District Judge <rom 
the place in which his court is held. Mr, 
T. C. Das, submits, and it is also not dis- 
puted by Mr. Sen, that on 21-12-70 the 
Assistant District J udge was not present 
at the place where his court is held. Ac- 
cordingly, although, in view of the provi- 
sions in Section 21 (4) of the Act anc the 
notification thereunder, appeals from the 
decree or order of a Munsiff would lie 
only to an Assistant District Judge, the 
District Judge would, nevertheless, ix the 
event of the absence of the Assistant Dis- 
trict Judge have competence to admit 
yea appeal, under Section 11 (4) of the 

c aa i 


5. ` There is thus no grounč 
interference under Section 115 of the 
Civil Procedure Code or under Article 2al 
of the Constitution, 


6. I must, however, observe that 
the learned District Judge. in passing his 
. order on 21-12-70 and admitting the appeal 
from the learned Munsifi, should ` have 
made it clear in his said order that he was 
so admitting the appeal in view of the ab- 
sence of the Assistant District Judge . one 
of the contingencies contemplated under 
Section 11 (4) of the Act. In the instant 
case, an omission to specify the cireum-~ 
stances under which the learned District 
Judge admitted the appeal will not how- 
ever, be very material, since the facts on 
record clearly show that the contingency 
as contemplated under Section 11 (4 of 
the Act did in fact exist,- However, it 
would have been better to make an order 
of this nature more self-contained. 


7. Mr. K. P. Sen, the learned 
counsel for the petitioner has also refer- 
red to the clause “save as aforesaid” in 
Section 2]. (2) of the Act. Construction of 
this clause does not really concern the 
present application.. But, since the mat- 
ter has been raised as to what is the 
meaning and import of that clause in Sec- 
tion 21 (2) of the Act, I may observe that 
this’ clause “save as aforesaid” has been 
used in the said sub-section to enable an 
appeal from the decree or order of a Mun- 
siff to be heard by an Additional District 


for 


Dula! Chandra v. Assam Board of Revenue. ` 
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Judge as well as by the District Judge, 
under the provisions of Section 8 (2) of 
the Act. This clause “save as aforesaid’ 
in Section 21 (2) of the Act has, however, 
no direct hearing on the instant case. 

8. The application ís dismissed 
with no orders as to costs. The subjecte 
matter of the appeal being of some im- 
portance to the parties concerned, the 
learned District Judge will dispose of the 


same expeditiously, 
i Application dismissed. 
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(V 58 C 40) 
M, C. PATHAK AND B. N. SARMA, JJ. 

Dulal Chandra Hazarika, Petitioner 

v. The Assam Board of Revenue, Gauhafi 
and others, Opposite Parties. 
Civil -Rule No. 809 of 1970, D/- 19-3- 
1971, from order of S. M L. Bhatnagar, 
Chairman and G.. Barua, Member of the 
Assam Board of Revenue, Gauhati, D/- 
26-11-1970. 

(A) Constitution of India, Art. 226 — 
Certiorari — Where Revenue Board’s 
finding of fact was apparently contrary 
to the evidence on record and was also 


arrived at without consideration of the 


relevant material on record, High Court 
can issue certiorari to “quash the order. 
Case Jaw referred. (Paras 9, 13, 15) 


(B) Constitution of India, Art. 226 — 
Rules of natural justice. 


Board of Revenue is a quasi-judicial 
Tribunal. Where one of its members- 
had formerly admitted the appeal filed 
before the Board, it is not proper for him 
to argue the case on behalf of any of the 
parties to the appeal because justice 
should not only be done but it should also 
appear to have been done. (Para 16) 


Cases Referred: Chronological Paras 


(1971) AIR 1971 Assam 102 (V 58) 

=. Civil Rule No. 698 of 1970, D/- 

12-2-1971,, Bapudas Kalita v. 

` Assam Board of Revenue, Gauhati 7 
(1970) AIR 1970.SC 1334 (V 57) = 

1970 Lab IC 1071, Me Parry and 

Co. Ltd. v. P: C Pal 8 
(1970) AIR 1970 SC 1401 (V 57) = 

1970 Lab IC 1166, Hindustan 

Steels Ltd. v. A. K.. Roy 8 
(1963) AIR 1963 SC 114 (v 50) = 

(1963) 3 SCR 650, Provincial 

Transport Service v, ‘State Indus- ' 

trial Court 
(1963) AIR 1963 SC 404 (V 50), 

State of Orissa v. Murlidhar J ena 7 
(1963) AIR 1963 SC 1723 (V 50) = 

1964-3 SCR 25. State of Andhra 

Pradesh v. S. Sree Rama Rao 3 
(1960) AIR 1960 All 304 (V 47). 

Avadh Narain Singh v, AddL 

Supdt. of Police i T 


EO/FO/C507/71/HGP/C 


124 ‘A. & N. [Prs. 1-7] Dulal Chandra y. Assam Board of Revenue 


(1958) ATR 1958 SC 398 (V 45) = 
1958 SCR 1240, Nagendra Nath 
Bora v. Commr. of Hills Division 
and Appeals. Assam - = i. 

(1957) AIR 1957 SC 264 (V 44) = - 
1957 SCR 152, Dharangadhra . 
Chemical Works Ltd, v, State of 


Saurashtra 8 
81957) 1957-1 QB 574 = (1957) 2 

WLR. 498. Regina v. Medical Ap- 

peal Tribunal y. 


` (1956) 1956 AC 14 = 1955-3 All ER 
48, Edwards (Inspector of Taxes) 
v. Bairstow 7 
(1954) AIR 1954 SC 440 (V 41) = 
1955 SCR 250, Basappa v, 
Nagappa . so 


S. K. Ghose, J. P. Bhattacharjee, P. 
C. Kataki and K. C. Das, for Petitioner; 
K. N. Saikia, S. N. Bhuyan, K. C. Gogoi 
and N. C. Das, for Opposite Parties. - 


PATHAK, J.:— By this application 
under Article 226 of the Constitution of 
India the petitioner Dulal Chandra Haza- 
Tika prays for quashing the order of the 
learned Board of - Revenue passed on 
26-11-1970 in Excise Case No. 1E of 1970. 


2. The petitioner’s case briefly is 


that he is a graduate and he-joined M. A.. 


and LL.B. classes of the University of 
Gauhati but left his studies in 1968. ‘The 
petitioner as well as respondent No. 3 
Prafulla Chandra Das and 19 others sub- 
mitted tenders for settlement of Singlijan 
Country Spirit Shop for the years 1970- 
73.in response to a tender notice issued 
. by the Deputy Commissioner of Lakhim- 
pur District. By his order dated 15th 
December 1969 the Deputy Commissioner 
on the advice of the Advisory Committee 
constituted under the provisions: of the 
Excise Act settled the Singlijan. Country 
`- Spirit Shop with the petitioner. Respond- 
ent No. 3 preferred. an appeal against the 
said order of settlement before the Assam 
Board of Revenue, which was numbered 
as Case No. 1E of 1970. That the learned 
Board of Revenue by its judgment and 
order dated 26-11-70 allowed the appeal 
of the respondent No. 3, set aside the 
order of settlement dated 15-12-69 of 
Singlijan Ccuntry Spirit Shop.with the 
petitioner and directed that the shop be 
settled with respondent No. 3 for the re- 
maining pericd of the term. The present 
petition is directed ‘against this order of 
the learned Board. on ; 

3. Mr. S. K. Ghose, the learned 
Advocate-General of Nagaland, appearing 
on behalf of the petitioner submits that 
the learned Board's finding that the finan- 
cial soundness of the petitioner was nof 
established is not based on any evidence 
on record, but on the other hand in arriv~ 
ing at that finding the learned Board 
took into consideration irrelevant mate- 


rials and did not take into -consideration . 


relevant materials on: record and as such 


A LR. 


the finding of the learned Board in this 
regard is vitiated. That the learned 
Board set aside the settlement in favour 
of the petitioner only on the ground of 
financial unsoundness and this finding 
being vitiated, as submitted earlier, the 
impugned order of the Board is liable to 
be quashed, 


4, The learned Advocate-General 
also submits that the learned Board itself 


. found that respondent Mo. 3 suffered 


from serious drawbacks, that he. had been 
a lessee for long thirty years and he was 
financially scund and had other means of 
income also and in that view it-is sub- 
mitted that the learned Board erred in 
law in directing settlement of the shop 
with respondent No, 3, ~ 


' The learned Advocate-General 
lastly submits that the materials on re~ 
cord are eloquent that the respondent No, 
3 was a defaulter of Government revenue 
and therefore the settlement in favour of 
the respondent No. 3 being in violation 
of Rule 219 of the Assam Excise Rules, 
the impugned order of the Board is liable 
to be quashed. 


6. Mr. S. N. Bhuyan, the learned. 
counsel appearing for the respondent No, 
3 submits that the learned Revenue Board 
on consideration of the materials on re- 
cord found the petitioner to be financially 
unsound and this was a finding of fact 
arrived at on the materials on record by 
the Board and such a finding of fact may 
not be interfered with in a writ petition, 
Mr. Bhuyan submits that on considera+ 
tion of the materials on record the learn- 
ed Revenue Board, whose jurisdiction: is 
co-extensive- with that of the original 
settling authority, found that the respond- 
ent No. 3 was more suitable ‘than. the 
petitioner and therefore set aside the - 
settlement in favour of the petitioner and 
settled the shop with respondent No. 3. 
That the order of. the leatned Revenue 
Board is quite within jurisdiction and it 
is not vitiated by any illegality or ab- 
sence or excess of jurisdiction and in that 
view the impugned order of the Board is 
not liable to be interfered with. The 
learned counsel adds that the jurisdiction 
of the High Court in an application under 
Article 226 of the Constitution of India 
is not an-appellate jurisdiction and there- 
fore there cannot be reappreciation of 
evidence. 


i. | This court in Bapudas Kalita 
v. Assam, Board of. Revenue, Gauhati, 
Civil Rule No. 698 of 1970. in which judg- 
ment was delivered: cn 12-2-1971 = (report 
ed in AIR 1971 Assam 102). considered 
some of the Supreme Court decisions as 
well as English decisions bearing on the 
scope of certiorari on.a petition under 
Article 226 of the Constitution of India, 
such. as Nagendra Nath Bora v, Commr, 
of Hills Division and Appeals, Assam, 


1971 


AIR 11958 SC 398, Edwards (Inspector od 
Taxes) v. Bairstow, 1956 AC 14 = 
3 All ER 48, Regina v. Medical Appeal 
Tribunal, (1957) 1 QB 574, Provincial 
Transport Service. v. State Industrial 
Court. (1963) 3.SCR 650 = (AIR 1963 SC 
114), State of Orissa yv. Murlidhar Jeng, 
AIR 1963 SC 404 and also the decision im 
Avadh Narain Singh v. Addi. Supdt. of 


Police, AIR 1960 All 304. In that case $., 


was observed by this court as follows: 

“It is thus a settled law that a writ of 
certiorari may be issued when. it is found 
that there is some error of law apparent 
on me face of the record.” 

x x 

“On consideration of fhe decisions 
referred to above, we are clearly of th2 
opinion that if there are no materials on 
record to support a finding of fact arrived 
at by a tribunal, any order passed by th> 
Tribunal based on such’a finding is liable 
to be quashed on the ground that ther2 
fis an error of law-.apparent on the face 
of the record. So also if a finding of fact 
is such that no person acting judicially 
and properly instructed could have given 
it on an examination of all the relevant 
facts on record it .may be quashed. by, 
certiorari” 


8. Mr. Ghose, the Tearned Advo~ 
eate-General has in ‘connection re- 
ferred to M/s. Parry and Co. Ltd. v. P. CG. 
Pal, AIR 1970 SC 1334 and M/s. Hindus 
tan Steels Ltd. v. A. K. Roy, AIR 197) 
SC 1401. In ATR 1970 SC 1334 (supra) 
it has been observed in paragraph il Ss 
follows:— 

“The grounds on which interference 
by the High Court. is available in suci 
writ petitions have by now been wel 
established. In Basappa v. Nagappa, 1955 
SCR 250 = (AIR 1954 SC-440) -it was ob- 
served that a writ of certiorari is gene- 


rally granted when a Court has acted } 


without or in excess of its jurisdiction. 
It is available in those cases where a 
tribunal, though competent to enter upoa 
an enquiry, acts in flagrant disregard cf 
the rules of procedure or yiolates the 
principles of natural justice where m 
particular procedure is prescribed. Brut 
a mere wrong decision cannot be correc-- 


ed. by a writ of certiorari as that would ` 


be using it as the cloak of an appeal in 
disguise but a manifest error apparent o2 
the face of the proceedings based on E; 
clear ignorance or disregard of the provi- 
sions of law or absence of or excess cf 
jurisdiction, when shown, can be © 
corrected. In Dharangadhra Chemicel 
Works Ltd. v. State of Saurashtra, 1957 
SCR 152 = (AIR 1957 SC 264) this Court 
once again observed that where the Tri- 
bunal having jurisdiction to decide a ques- 
tion comes to a finding of fact, such a 
finding is not . open. to question under 
Article 226 unless it could be shown. to ke 
wholly unwarranted by the evidence, 


Dulal Chandra v. Assam Board of Revenue 


(19558 - 


[Prs, 7-10] A. & N. £25 


Likewise.. in State of Andhra Pradesh v, 
S. Sree Rama Rao, AIR 1963 SC 1723 tais 
Court observed that where the Tribuaal 
has disabled itself from reaching a fair 
decision by some considerations extrame- 
ous to the evidence and the materials of 
the case or where its conclusion on the 
very face of it is so wholly arbitrary and 
capricious that no reasonable person can 
ever have arrived at that conclusion intar- 
ei under Article 226 would be justi- 
e 

In AIR 1970 SC 1401 (supra) the Supreme 
Court observed as follows:— 

“There is ample authority to che 
effect that if a statutory tribunal exercises 
its discretion on the basis of irrelevant 
considerations or without regard to rele 
vant considerations, certiorari may po- 
perly issue to quash its order. (See S. A, 
de Smith, Judicial Review of Administ-a-. 
tive Action, (2nd Ed.) 324-325). One scch 
relevant consideration, the disregard of 
which would render its order amenable 
to interference, would be the well setted 
principles laid down in decisions bind-ng 
on the tribunal to whom the discretior is 
entrusted. The refusal by the High Court 
to interfere was equally mechanical end 
amounted to refusal to exercise its juris- 


diction. Its order, therefore, becomes lizole 


to interference.” ` 

9. The law laid down by che 
Supreme Court in this regard may be 
summed up as follows:-— 

In an application under Article 226 
of the Constitution of India the High 
Court is not entitled to reappreciate evi- 
dence as an appellate court and a mere 
wrong decision cannot be corrected b” a 










If the tribumal’s order is based on a find- 
ing of fact which no person acting judi- 
cially and properly instructed could have 
given on an: examination of all the rele- 
vant materials on record, or, which find- 
ing is apparently contrary to the evidence 
on record, the High Court may quash ihe 
tribunal’s order by issuing a writ of cer- 


tribunal exercises its discretion on the 
basis of irrelevant considerations or with- 
out regard to relevant considerations, 

10. . Keeping in view the law mid 
down by the Supreme Court in this re- 


- gard let us examine the instant case. In 


this case the Deputy Commissioner, who 
is the primary settling authority, setiled 
the country spirit shop with the pəti- 
tioner on the unanimous advice of the 
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advisory committees. The appeal having 
been admitted by the Board, a report on 
the points raised in the memo of appeal 
from the original settling authority was 
called for under Regulation 11 of the 
Assam Board of Revenue Regulations I of 
1963. Accordingly a report was submit- 
ted by the Deputy Commissioner, Lakhim- 


- pur, which is Annexure B to the petition, 
wherein it is observed that the Advisory . 


Committee found. the petitioner as the 
most suitable one and he was considered 
to have requisite finance to run the Sing- 
lijan Country Spirit Shop, which wes not 
a big shop the security of which was fix- 
ed at Rs. 1,100/- only. ‘The Deputy Cem- 
missioner observed in the report thet the 
respondent No. 3 was the sitting lessee of 
the shop since 1941-42 and was the holder 
of two stage carriage permits and had 
-been running two line buses, In Anne- 
xure C, which is a report of the Deputy 
Commissioner in respect of the Additional 
grounds, it was stated that leaving aside 
the movable and immovable properties, 
the bank deposit of.the. petitioner alone 
‘would be sufficient to manage the shop 
and the petitioner was an unemployed 
educated youth deserving special conside~ 
ration, 


tt. The petitioners case is that 
his father Bulon Chandra Hazarika - gave 
him a sum of Rs. 8,000/- out of natural 
affection and love for starting a business 
fn the middle of 1968 He decided to file 
tender for the shop in question.- Finding 
that a bank account was necessary for a 
tenderer of an excise shep, he deposited 
a sum of Rs. 6,000/- in the State Bank of 
India, Tinsukia Branch, in October 1969. 
When the financial position ‘was challeng- 
ed by the respondent No. 3 in his appeal 
before the Revenue Board, an affidavit 
was sworn by the petitioner to the above 
effect. The fact that the petitioner re- 
ceived a sum of Rs. 8,000/- in the middle 
of 1968 from his father for running busi- 
ness was affirmed by his father by an 
affidavit dated 20-5-70, which is Annexure 
D (1) to.the petition. . 


12.. The learned Revenue Board 
while considering the financial position of 
the petitioner observed that he opened his 
bank account only on the eve of submis- 
sion of tender in October 1969 and there 
was no satisfactory evidence that his 
father actually gave him a gift of Rupees 
8,000/- in November 1968 and if he really 
received it how he utilised it.. The learn- 
ed Board also observed that it could not 
be satisfied by the mere promise held out 
in his declaration dated 26-11-69, which 
was completely silent with regard to the 
gift of Rs. 8,000/- in November 1968. - 


13. The declaration dated 26-1I- 
69 referred to by the Board is Annexure 
K to the petition regarding additional 
finance, wherein the father of the peti- 
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tioner promised to pay Rs. 10,000/~ fo: 
his son’s business if needed: Hence thers 
was no necessity or occasion for referring 
to the gift of Rs. 8,000/-. In Annexure ; 
to the petition, which is a declaratic: 
made by the petitioner on 26-11-69 he 
stated that he had Rs. 6,000/- in the State 
Bank of India, Tinsukia Branch Account 
No. 1920. The learned Revenue Boar¢ 
while considering the financial conditior 
of the petitioner, did not consider ‘the 


affidavit of his father Annexure D (1) tc 


the petition, which categorically stated 
that the petitioner was. given Rs. 8,000/- 
in middle of 1968 for running business, 
‘This explained the source of the money 
deposited by the petitioner im State Bank 
of India, Tinsukia Branch. By not econ- 
sidering the affidavit of the father, Anne- 
xure D {1} to the petition in. considering: 
the financial soundness of the petitioner, 
the learned Board failed to take into con- 
sideration the relevant materials on re- 
cord. ‘There is: no allegation nor has the 
learned Revenue Board found that the 
petitioner was benamdar of any person, 
The petitioner had admittedly Rs. 6,000/- 


‘deposited in the Bank, The security for 


the shop is Rs. 1,100/~ and the admitted 
general standard adopted by the learned 
Revenue Board in assessing the financial 
soundness of a tenderer being that. the 
tenderer should have an amount at least 
five times the security amount. there was 
no material on record to find that the 
petitioner has failed to establish his finan- 
cial soundness. No doubt the sum of 
Rs. 6,000/- was deposited in bank before 
filing the tender and after the notice call- 
ing for tenders. There is no law or rea- 
son that the money must be in the bank 
prior te the issue of the tender notice 
If the money deposited was found to be 
not the money of the petitioner but of 
some benamdar, that would have been a 
relevant consideration. It being father’s 
money which fact was affirmed by the 
father on oath, the learned Board erred 
in law in not considering thet affidavit. 
The learned Board’s finding thet the peti- 
tioner failed to establish his financial 
soundness is not based on evidence, it is 
apparently contrary to evidence on record 
and it is further vitiated by non-conside- 
ration of the relevant materials on record. 


In the circumstances that finding must 
be set aside. 
14. Mr. Ghose, the Jearned ‘Advo- 


cate-General submits that the learned 
Board erred in law in finding that the 
respondent No. 3 was not a defaulter in 
respect of Government taxes. The learn- 
ed Board however on consideration of the 
materials on_record particularly relying 
he certificates issued by the Tax au- 
thorities came to the finding that the 
respondent No. 3 was not a defaulter, 
sais that finding cannot be interfered 
with, -’ =o : 
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15. The learned Revenue Board, 
however, set aside the settlement im fa~ 
vour of the petitioner only om the ground 
that the petitioner had failed to establisla 


his financial soundness. We have founc ° 


that this finding is mot based om any 
materials on record and further it was 
arrived at without consideration of the 
relevant materials on record. ris 
ing is therefore set aside and accordingly 
the impugned order of the learned Board 


setting aside the settlement of the Sing-. 


lijan Country Spirit Shop with the peti- 
tioner by the primary settling authoritr 
is set aside and the order_ settling the 
shop with the respondent No. 3 is alsw 
set aside. The settlement made in favour 
of the petitioner by the Deputy Commis- 
sioner is restored. 


16. On going through the record fz 
is found that the petitioner in paragrapk 
5 of his petition stated that Sri K C. 
Gogoi the then Member of the Assane 
Board of Revenue admitted the appeal 
No. 1E of 1970. which is corroborated by 
the order of.the Revenue Board dates 
12-1-70. From the impugned order oč 
the learned Revenue Board it appears that 


Sri K. C. Gogoi, Advocate argued th? - 


case of the appellant before the Board 
(respondent No...3 in this case} in appeal 
No. 1E of 1970. As no submission was 
made at the bar in this respect we refrain 
from making any observation regarding 
the propriety of the action. We woulc, 
however, like to observe that the Assar 
Board of Revenue, which is a quasi-judi- 
cial tribunal. should keep in view  th> 
oft quoted maxim “justice should nct 
only be done but it should always appear 
to have, been done.” 


17. The petition is allowed. The 
rule is made absolute, We make no order 
as to costs. 

B. N. SARMA, J.:— 18. I agree, 

Writ petition, allowed. 
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. (V 58 C 41) l 
P. K. GOSWAMI, C. J. AND D. M. SEN, 2, 
Manīndra Kumar Rai, Petitioner w, 
Paresh Chandra Dey, Respondent. | 
Civil Revn No. 82 of 1968, D/~ 10-2 
1971 against order of P. C. Barthakur, 
Munsiff, Sibsagar, D/~ 27-7-1968. 


(A) Civil P. C. (1908), S. 115 — Re 
visioun—Interlocutory orders are of such a 
nature that if they are not interfered 
with in proper time, their continuance wiil 
lead to inordinate delay im disposal cf 
issues raised in the suit and im many 
cases will also result in hardship and ir- 
justice to the parties to the suit and hence 
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This find- 


Manindra v. Paresh (Goswami C. J.) (Prs, 15-18)-[Prs. 1-2] A. & N. 127 


a revision against such orders is not im- 
competent. ara 3} 
-© (B) Civil. F. C. (1908), O. 18, R. 18 — 
Under the rule it is not possible for the 
Court to conduct an enquiry in order to 
furnish evidence in suit for a proper deci- 
sion of the issues raised though the Court 
is empowered to inspect. the property in 
& suit at any stage. (Para 4) 
Thus where the Court performs the 
function of Commissioner and surveys 
the land in dispute under O. 26, R. 9 of 
the Civil P. C., it acts as a witness to the 
most important issue which is to be 
fought between parties and hence dis- 
Qualifies itself from. further continuing 
adjudication of the suit. (Para 4} 
_ (C) Civit P. C. (1908), S. 115 — Re- 
vision — Where Munsif has. refused the 
plaintiff an opportunity to furnish evi- 
dence which he considers necessary for 
the purpose of suit, revision Les against 
such order of refusal. . (Para 4) 
D} Civil P. C. (1938), O. 14, R. L sae 
Framing of issues — If an order is passed 
after the submission of written’ statement 
and before production of any evidence by 
the parties and even prior to the framing 
of the issues in the suit, the order is 
liable to be revised, as it attracts the pro- 
vision of S. 115 (c) of the Civik P. C. 
(Para 4) 
Cases Referred: Chronological Paras 
(1970) ATR 1970 SC 406 (V 57) = 
(1969) 2 SCC 201, Baldevdas Shiv- . 
lal v. Filmistan Distributors 
(1964) AIR 1964 SC 497 (V 51) = 
1964 SCD 435, S. S Khanna v, 
F. J. Dillon 3 
J. P. Bhattacharjee and S. N. Medhi, 
for Petitioner; N. M Lahiri, Advocate- 
General, Meghalaya and B, M. Mahanta, 


. for Respondent. 


GOSWAMI, C. J.z— This application 
irk revision is directed against the order 
of the Munsiff, Sibsagar-refusing to allow 
the prayer of the plaintiff for a commis- 
sion. to make local investigation by a pro- 
per survey under Order XXVI, Rule 9 of 
the Code of Civil Procedure, 


2. We may note how the matter 
arose in the suit before the learned Mun- 
sift, The plaintiff brought a suit for de- 
claration of right, title and delivery of. 
khas possession of certain land described 
in. the schedule to the plaint and for per- 
manent injunction restraining the defend- 
ant from digging trenches. and raisin 
brick wall on the suit land. The defend- 
ant resisted the claim stating that the 
disputed land does not fall în the dags 
as alleged. He contended that a brick 
wall was being constructed on his own 
land and not on the land of the plaintiff. 
bi defendant raised various other pleas 

O. 

On the prayer of the plaintiff, the 
Munsiff appointed the Sub Deputy Col- 
Jector of Sonari Circle as Commissioner 
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fo survey and measure the land in ques- 
tion. On 12th July, 1967 he submitted a 
report, which disclosed that he could not 
five a definite account of the suit land 
after investigation for certain. reasons 
mentioned therein. Ultimately, the Mun- 
siff held a local inspection of the suit land 
on 6th April, 1968 in presence of both 
parties. The Munsiff got the suit land 
measured by the Lot Mandal according 
to the old map. The learned Munsiff 
also submitted a report about the mea- 
surement. It was stated in the said re- 
port that after measurement it. appeared 
that the plaintiff was in possession of 


2 K. 15 L. of Dag No. 330 (old) and 


defendant was in possession of 1 K. 4 

of the same dag (2 lechas more a ie 
purchased). On 28th May, 1968, the 
plaintiff filed an application supported by 
an affidavit stating that the memorandum 
of local inspection prepared by the learn- 
ed Munsiff was not correct on the grounds 
given in that petition. He, therefore, 
prayed for re-issue of a Commission to 
the Sub-Deputy Collector _or Surveyor 
Kanango to ascertain the encroachment 
made by the defendant in Dag No. 330 
(old) with the help of the old approved 
map. ` The learned Munsiff . rejected that 
prayer and hence this revision. 


+g. At the very outset, the learned 
Advocate-General of Meghalaya appear- 
ing on behalf of the defendant, submits 
that: this application should -be rejected as 
no case has been decided by the learned 
Munsiff against which a revision applica- 
tion may lie under Section 115 of ` the 
Code of Civil Procedure. He relies on a 
decision of the Supreme Court in (1969) 2 
SCC 201 = (AIR 1970 SC 406), Baldevdas 
Shivlal v. Filmistan Distributors. . It will 
appear that this decision has 
what had been. earlier decided by the 
Supreme Court in AIR 1964 SC 497, S. S. 
Khanna v. F. J. Dillon and the following 
passage at para. 11 is apposite: 


> 


“The expression “case” is a word ‘of 
comprehensive import: it includes’ civil 
proceedings other than Suits, and is not 
restricted by anything conteined in the 
section to the entirety of the proceeding 
in a civil court. To interpret the expres- 
sion “case? as an entire proceeding only 
and not a part of a proceeding would be 
to impose a restriction upon the exercise 
of powers of superintendence to which the 
jurisdiction to issue writs. and the super- 
visory jurisdiction are not subject, and 
may result in certain cases in ‘denying 
relief to an aggrieved litigant where it is 
most needed, and may result in the perm 
petration of gross injustice.” ; 


It is true that every interlocutory order 
may not attract the révisional jurisdiction 
of the High Court, but there may be some 
orders which, if not interfered with af 
the proper time, will lead to inordinate 
delay in disposal of the real issues raised 


[Prs. 2-4] Manindra v, Paresh (Goswami C. J.J © 
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in the suit and in many cases pokes fi 
in hardship and injustice. As we will 
show presently, this preliminary objection 


is of no. force, 


n ae By the mpusned order, the 
learned Munsiff purported to exercise his 
power under Order XVII, Rule 18 of the 
Code of Civil Procedure. Since the mea- 
surement of the- land was done in pre~ 
sense of the plaintiff and his lawyer, it is 
held by the Munsiff that he cannot raise 
any objection to the measurement. The 
learned Munsiff observed: 


“I fail to understand as to how this 
court. which itself made the investigation, 
can revise its earlier order. x x x It is 
seen from the Memorandum that the 
measurement of the suit land was just 
and there cannot be any ground for re- 
jecting the said measurement. x x x” 
It is, therefore, clear that although the 
learned Munsiff wanted only to do an 
inspection of the. land in. ‘suit under 
Order XVII, Rule 18, C..P. C., he was 
actually constituting himself a ‘Commis~- 
sioner for surveying’. the land with the 
help of the land records staff under Order 
XXVI, Rule 9, C. P. C. The report which 
has been read to us also shows that cer- 
tain measurement has been done and 
some conclusion has been arrived at by 
the learned Munsiff. Under Order XXVI, 
Rule 9, Œ. P. C.. the court, in an appro- 
priate case, may issue a commission ` to 
such person as it thinks fit directing him 
to make such investigation and to report 
thereon to the Court. Under sub-rule (2) 
of Rule 10 of that Order; the Court or, 
with its permission, any of the parties to 
the .suit, may examine the Commissioner 
personally in open Court touching any oi 
the matters referred to him or mentioned 
in his report, or as to his report, or as 
to the manner in which he has made the 
investigation. Under sub-rule (3), where 
the Court is for any reason dissatisfied 
with the proceedings of the Commission- 
er, it may direct such further inquiry to 
be made as it shall think fit. Under 
Order XVIII, Rule 18, it was not possible 
for the Munsiff to make a local investiga- 
tion in the manner done in this suit. 
Under that rule, the Court may, at any 
stage of a suit, inspect any property or 
thing concerning which a question may 
arise. Although the Court is empowered 
to inspect the property in a suit at any 
stage, it.is not permissible for the Court 
to conduct an enquiry in order to furnish 
evidence in the suit for a proper decision 
of the issues raised in the suit. Power 
under Order XVIiI, Rule 18 is ordinarily 
exercised in order to appreciate the evi- 
dence adduced in the suit by inspection 
of property or thing concerning which any 
question is raised. The Court in its dis- 
cretion uses this power in a proper case. 
When the Court inspects the property 
under this Rule, it makes a memorandum 
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Jof Inspection for the purpose of the re- 
cord. There.can be no cross-examination 
of the court with regard to such a report 
and the court does not become a witness 
to the proceeding by. making this inspec- 
tion. On the other hand, a Commissiorer 
under Order XXVI, Rule 9 has to ofer 
himself as a witness, if required, to satisfy 
the court regarding . the correctness or 
accuracy of his report or even about the 
manner in which he’ has conducted the 
proceeding. This right under Orcer 
XXVI, Rule 10 is available to either party 
in the suit. By the impugned order, the 
court, although purported to exercise its 
power under Order XVIII, Rule 18, C. P, 
C.,in fact, made a survey report and also 
at the same time denied opportunity to 
the plaintiff to question tne same or to 
furnish other appropriate evidence which, 
he thinks, should be given in order to 
establish his case with. regard to the 
measurement of the land in suit. In 
other words, the court in this case has 
become a witness to the most importent 
issue about the actual measurement of 


the area of the land and its 
location and this was the only 
serious issue to be fought be- 


tween the parties in the suit. After hev- 
ing performed the function of the Com- 
_lmissioner under Order XX VI, Rule 9, as 
it appears to be, the learned Munsiff al- 
most disqualified himself from furtker 
continuing adjudication of the suit. Ee- 
sides, by the impugned order, the learned 
Munsiff has refused the plaintiff an cp- 
portunity to furnish evidence which he 
considers necessary for the purpose of the 
suit. This is, therefore, a case in which 
the learned Munsiff has acted, even in the 
exercise of- his jurisdiction, illegally or 
with material irregularity. A proper trial 
has been forestalled, as it were, by the 
impugned order. If we allow this oréer 
to remain, there will be absolutely 20 
proper trial or adjudication of the mein 
issue in this suit. „Besides. the impugn2d 
order has been passed onlv after submis- 
sion of the written statement before pro- 
duction of any evidence by the parties 
and even prior to the framing of tae 
issues in this suit. Section 115 (c) of tne 
Code of Civil Procedure is clearly attract- 
ed in this case and that is the reason why 
we have already overruled the prelimi- 
nary objection of the respondent. It is 
clear that progress of the trial to a proper 
termination under the legal process has 
been hindered by the impugned order. 
We have, therefore, no hesitation in 
quashing the impugned order as well as 
the report of the Munsiff dated 8th April, 
1968, which we hereby do under Ser- 
tion 115 of the Code of Civil Procedure. 

5. In the result. the application is 
allowed and the plaintiff’s application for 
survey commission under Order XXVI, 
Rule 9, C. P, C. is allowed. There will be 
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no order as to costs. The records shall 
go down to the court below immediately 
for an expeditious trial. 
D. M. SEN, J.:— 6. I agree. 
l Application allowed, 
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(V 58 C 42) 
(FULL BENCH) 


P. K. GOSWAMI C. J., M. C. PATHAK 
AND B. N. SARMA, JJ. 


U. G. Koring Singh Lyngdoh, Peti- 
toner v. Executive Committee, Dis- 
trict Council, U. K. J. Hills District, 
Shillong and others, Respondents. 


Civil Rule No. 718 of 1970, DJ- 
12-4-1971. 

United Khasi Jaintia Hills Auto- 
nomous District (Appointment and ` 
Succession of Chiefs and Headmen) 
Act (1959) (as amended by Act 1 of 
1969), S. 4 (1) — Powers of Executive 
Committee — The elected Chief who 
has been duly appointed by the Execu- 
tive Committee under S. (4) (1) is en- 
titled to function under the Act and 
Executive Committee has no more 
jurisdiction to deal with the matter of 
administration of the Lyngdohship 
pending approval of the appointment 
by the District Council (X-Ref: S. 11) 

— (X-Ref: Words and Phrases (i) 
“Subject to the approval’, (ii) “With 
the approval,” (iti) “Subject to per- 
mission” — AIR 1961 SC 276 & AIR 
1969 Assam & Nag. 49, Distinguished. 

(Para 12) 

Hence, an order passed by the 
Chief Executive Member of the Com- 
mittee that pending election dispute 
over the election of the new Chief, the 
administrative arrangements already 
made will continue is void. 

(Para 12) 

The words “subject to the appro- 
val” in S. 4 (1) mean that the appoint- 
ment is valid and effective until dis- 


‘approved -by the District Council. 


When the appointment is disapproved, 
the same will cease to have effect, but 
all actions done by the appointee prior 
to the approval will be valid in ab- 
sence of any express provisions to the 
contrary. The words “subject to the 
approval” do not mean the same thing 
as “subject to the permission” or 
“with the approval’. If - an appoint- 
ment is required to be made “with 
the approval’ the appointment is 
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not valid nor effective in the absence 
of approval. 
(Para 14) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 Assam & Naga 
94 (V 56), U. Mesingh v. Dis- 
trict Council 11, 12 
(1961) AIR 1961 SC 276 (V 48)= 
(1961) 1 SCR 750, T. Cajee v. 
U. Jormonik Siem 11, 12 
J. P. Bhattacharjee, and S5, N. 
Medhi, for Petitioner, N. . Lahiri, 
Advocate General, Meghalaya, and A. 
Sarma Govt. Advocate Meghalaya, for 
Respondents. 


GOSWAMI, C. J.:— This applica- 
tion under Article 226 of the Consti- 
tution of India is directed against an 
order dated 20th March, 1970 of the 
Chief Executive Member, District 
Council, United Khasi-Jaintia Hills 
(Respondent No. 3), allowing the Res- 
pondents 4 to 7 to run the day-to-day 
administration of the Mawphlang Lyn- 
gdohship until further orders, in view 
of a pending election dispute over the 
election of the petitioner as Lyngdoh 
on 10th January, 1970. 


2. - U Robi Singh (since deceas- 
ed), Lyngdoh of Mawphlang Lyngdo- 
ship was bed-ridden for along time due 
to illness and he was unable to carry 
on the administration of the Lyng- 
dohship. The Executive Committee of 
the District Council, under the cir- 
cumstances issued an order on. 5th 
June, 1969 directing U Bonick - Blah 
Myntri (Respondent No. 4) to function 
as the Chairman of the Administrative 
Durbar and as Presiding Officer of 
the Additional Subordinate District 
Council Court of Mawphlang Elaka 
“as long as U Robi Singh Lyngdoh 
continues to be il”. U Robi Singh 
died on 23rd July, 1969. Thereafter, 
the Executive Committee of the Dis- 
trict Council fixed 10th of January, 
1970 as the. date for election of the 
new Lyngdoh of Mawphlang Lyngdoh- 
ship in the place of late U Eobi 
Singh. The procedure laid down by 
the District Council (as per Annexure 
II) for election shows that the right 
of franchise is given to the following 
persons, namely, all males of 18 years 
and above residing in the Mawphlang 
Elaka recognised by the Lyngdohship, 
other males of 18 years and above be- 
longing to the 12 Clans of the Maw- 
phlang Lyngdohship, any male (tribal 
or non-tribal) who married within the 
Mawphlang Lyngdohship and conti- 
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nues to live with his wife or children, 
and any male (tribal or non-tribal) 
who married any woman of the 12 
Clans within or without the Lyngdoh- 
ship and continues to live with his 
wife or children. There is a provision 
for raising objections in writing on the 
spot to the Presiding Officer at the 
time of counting of the votes of any 
candidate. All these objections receiv- 
ed by the Presiding Officer will be 
placed before the Executive Commit- 
tee. Canvassing is prohibited within 
the area of the place where the elec- 
tion is held. The election will begin 
at 11 am. No one will be allowed to 
enter the polling station or move ouf 
from the place set apart for a candi- 
date to another candidate’s area after 
11 am. It appears that there is no 
secrecy about the election. 


In this case, there were three can- 
didates for the Liyngdohship in the 
election and the petitioner obtained 
the highest number of votes, namely 
838, while the other two candidates 
secured 770 votes and 90 votes rese- 
pectively. The petitioner was declar- 
ed elected as the Lyngdoh of Mawph-~ 
lang. By a letter dated 29th January, 
1970, he was informed by the Respon= 
dent No. 3. 

“that the Executive Committee, 

District Council, United Khasi-Jaintia 
Hills accepted your election to be the 
Lyngdoh of Mawohlang Elaka as. indi- 
cated by the majority of the electors 
in the election held on the 10 Janu- 
ary, 1970 and as such you are appoint- 
ed as the Lyngdoh of the Mawphlang 
Elaka but this appointment as the 
Lyngdoh of the Elaka will not be final 
until the District Council in its Ses- 
sion to be held shortly confirms it. If 
will also lay down terms and condi» 
tions.” 
The petitioner accepted, in writing, the 
office of the Lyngdoh of Mawphlang 
Elaka the same day, namely 29th Jan- 
uary, 1970, as will appear also from 
the endorsement at the foot of this 
letter as under: l 


“I, Koring Singh Lyngdoh, agree to 
the above writing and accept the office 
of the Lyngdoh of Elaka Mawphlang 
this day the 29th of January, 1970.” 
On the same dav, the result of the 
election was published by notice by 
the Respondent No. 3 under section 
5(1) of the United Khasi-Jaintia Hills 
Autonomous District (Appointment 
and Succession of Chiefs and Head- 
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men) Act, 1959, as amended, «nd 


copies of the notice were sent to the 
Myntries of Mawphlang Elaka, that is 
to say Respondents 4 to 7, for w-de 
circulation in the Elaka. The notice 
(Annexure IV) may be quoted: 
“Office of the Executive Com- 
mittee, District Council, United Khasi- 
Jaintia Hills, Shillong. 
No. DC/PC32/69/55/2834, Shillong, 
the 29th January, 1970. 
NOTICE 


_ As required by Section 5 (1) of 
the United Khasi Jaintia Hills* Auzo- 
nomous District (Appointment and 
Succession of Chiefs and Headmen) 
(Amendment) Act 1968 (Act No. 1 of 
1969), it is hereby widely notified in 
order that the people of Mawphlsng 
Elaka will know that according to fhe 
election held on the 10th Januery 
1970 the majority of the Electors 
elected Koring Singh of the Lyngdoh 
Clan to be the Lyngdoh of Mawphleng 
Elaka in the place of the late U Robi 
Singh Lyngdoh. - 

Sd. J. Swer, 29-1-70 
Chief Executive Member, Dis- | 
trict Council United K. J. Hills. 

Shillong.” 

3. The petitioner, on being 
elected and appointed as the Lyngdoh, 
started to function and issued a 
notice on 13th March, 1970 for leasing 
out the Mawngap Market, on 1€th 
March, 1970. He, howevar, soon found 
that the Respondent No. 4 and the 
other Myntries, namely, Respondents 5 
to 7, were not co-operating with him. 
He, therefore, wrote to the Secretary 
of the Executive Committee, District 
Council, on 16th March, 1970 referr- 
ing to the non-co-operation of the 
Myntries and praying “that such orcer 
as you may deem fit may kindly be 
issued because the time for leasing cut 
the market in the Elaka is due this 
month of March”. He also drew at- 
tention of the Executive Committee to 
the fact that even the Myntries with- 
out intimating and consulting hm 
have issued notice to lease out the 
same market on 29th March, 1970. 
The petitioner, therefore, solicited sor 
an early order. On the same day the 
Respondent No. 4, describing himself 
as the Myntri in charge of Mawphlang 


Lyngdohship, addressed the Chief 
Executive Member of the Distr-ct 


Council informing the circumstances 
under which he refused to “obey tne 
call” of the petitioner “unless so au- 


U. G. Koring Singh v. State (FB) 


[Prs. 2-5] A. & N. 131 


thorised by the District Council.” He 
Indicated in this letter that as the 
Myntri in charge of Mawphlang Elaka, 
who is to run the administration of 
the Elaka, he has not received any in- 
formation or guidance from the Exe- 
cutive Committee about the matter 
and therefore feels that the action of 
the petitioner without the authority 
of the District Council is not warrant- 
ed. The Respondent No. 4 adds: 


“In order that I and my other fel- 
low Myntries may understand, I 
request that I may kindly be inform- 
ed ‘whether I am still empowered to 
run the administration of this Elaka 
asa Myntri in charge while this mat- 
ter pertaining to the post of a Lyng- 
doh continues to be in an unsettled 
state’ ”. 


He, therefore, prayed . for an early 
order. It may be observed that his 
plea that he had no earlier “informa- 
tion” may not be correct in view of 
the notice (Annexure IV). It also ap- 
pears that meanwhile an election peti- 
tion was filed against the election of 
the petitioner. 


4. It is in tħe above back- 
ground that the impugned order dated 
20th March, 1970 was passed by the 
Chief Executive Member in what is 
described as Political Case No. 32 of 
1969. The order directs that 


tin view of the pending case over 
the election of the new Lyngdoh it is 
ordered that the administrative arran- 
gement already made as contained in 
this office letter No. DC. XXVII/4/69/ 
5/438 dated the 5-6-1969 will con- 
tinue to be operative until further 
order. The Myntries of the Lyngdoh- 
ship, with U Bonick Blah Myntri as the 
Chairman of the administrative Dur- 
bar and also as the Presiding Officer 
of the Additional Subordinate District 
Council Court will continue to run 
the administration of the Lyngdohship 
until further order.” 
The auction-sale of the market was 
also ordered to be postponed. We have 
already referred to the order passed 
on 5th June, 1969, by which the Res- 
pondent No. 4 was allowed to function 
during the continued illness of the 
Lyngdoh. | 

5e Mr. J. P. Bhattacharjee, the 
learned counsel for the petitioner sub- 
mits that the Respondent No. 3 acted 
illegally and without jurisdiction in 
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issuing the impugned order prevent- 
ing the petitioner from functioning as 
the Lyngdoh of the Elaka. and direct- 
ing the Myntries of the Lyngdohship 
to run the administration. -He next 
contends that the impugned order. of 
the Chief Executive Member is not 
authorised under the provisions of 
the United Khasi-Jaintia Hills Auto- 
nomous District (Appointment and 
Succession of Chiefs and Headmen) 
Act, 1959, as amended by Act I of 
1969, hereinafter called ‘the Act’. 


Thirdly, he contends that the ` order,. 


staying the functioning of the Lyn- 
gdoh, elected and appointed under the 
Act, on the sole ground of the . pen- 
dency of a dispute regarding the: elec- 
tion, is illegal and without any autho- 
rity of. law. ae i 


6. When we enquired from the 


Jearned Advocate General, Meghalaya, 


whether there is any custom with 
regard to the questions raised in this 
proceeding, he frankly submitted that 
the. practice followed so far. has not 
been uniform. He'stated that there 
are cases where a chief immediately 
on election is appointed and allowed 
to function subject to the approval of 
the District Council later. There are 
again cases where the elected chief has 
not been allowed to function immedi- 
ately on election. Indeed, the peti- 
tioner has mentioned in his applica- 
tion a case where the Lyngdoh was 
allowed to function. -immediately on 


appointment following a nomination. . 


T; The Act which is applicable 
in this case is the Amendment Act, as 


mentioned earlier,; which: came into 


force on 9th April,. 1969. We may, 
therefore, note the following material 
provisions of the Act. = 


Section 1 (3) provides inter alia 
that the pending appointments of 
Chiefs and Headmen shall be dealt 
with, and disposed of, under the pro- 
visions of the Act. 


Section 2 (a) : “Chief” means a 


Syiem, a Lyngdoh, a ‘Dolloi, a Sirdar - 


or a Wahadadar, as the case may be, 
of any Elaka.” 


Section 2 (f) : **The Chief and ‘his - - 


Durbar’ means a Durbar presided over 
by the Chief of the Elaka with cer- 
tain number of Headmen as members 
as may be determined’ by the Execu- 
tive Committee from.time to time and 
shall be elected by the Headmen of 
the Elaka. The function of this Dur- 
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bar shall be to run the day-to-day 
administration of the Elaka.” 

Section 2 (h) : "Electoral Col- 
lege’ means the body of persons con- 
sisting of the electors so recognised by 
the Executive Committee under any 
of the Act, Regulations or Rules of 
the District Council or under the pre- 
vailing practices in the . Elaka con- 
cerned and recognised as such by the 
Executive Committee and the Head- 
man of the Elaka concerned.” 

Section 3 provides as follows: 

“Nomination and appointment of 
Chiefs and Headmen: ` 

(1) Subject to the approval of 
the District Council, the Executive 
Committee may make Rules govern- 
ing’ the nomination and appointment’ 


of Chiefs and Headmen: 


Provided that separate Rules may 
be made for each Elaka. 

(2) Pending making of such Rules 
all nominations and appointments of 
Chiefs.and Headmen shall, subject to 
the provisions of this Act, be in accor- 
dance with the existing customs pre- 
vailing in the Elaka ‘concerned and 
duly approved by the Executive Com- 
mittee, the decision of which is final.” 
Section 4 reads: ae 

. “Nomination and appointment of 
Chiefs: ee 

(1) A person . nominated as a 
Chief by the Electoral College shall 
be appointed by the Executive Com- 
mittee subject to the approval of the 
District Council. , 

The Executive . Committee 
may, by rules made under the provi- 
sions of the Act, preseribe the terms 
and conditions of the arpointments of 
the Chiefs: and such terms and condi- 
tions shall among others, provide for 

(a) the. duration of their office; 


-. ` >(b) their remuneration; 


. (c) their relationship with the 
District Council and -or with the 
Elaka: 


- (d) the manner in which they 
shall conduct and carry out the admi- . 
nistration of the Elaka; ` - 

-` (e) the manner in which they 
shall manage the-fund of the Elaka; 
(£) their code’ of conduct: 


Provided ‘that pending adoption of 
such. terms and conditions, the exist- 
ing terms and conditions under which 
the existing Chiefs were appointed 
shall continue to be in force: 
Provided further that the terms 
and conditions that may be prescribed 
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under this Act shall immediately apply 
to all the existing Chiefs.” 

Section 5 provides for disputes regar- 
ding nomination of .Chiefs, which will 
be first dealt with by the Executive 
Committee and thereafter an apreal 
is provided against the decision of the 
Executive Committee to a Tribunal 
whose decision shall be final. Dispute 
has to be referred to the Executive 
Committee within thirty. days of the 
publication of the result of the nomi- 
nation. Similarly, an appeal has <lso 
to be lodged within thirty days atter 
the communication of the order of 
the Executive Committee. Section 6 
provides for removal and suspension 
of Chiefs by the Executive Commitcee. 
Section 11 provides for appointment 
of Acting Chief and reads as follows: 


“Tf at any time the post oi a. 


' Chief becomes vacant as a result of 
death, removal or the Chief is under 
suspension, the Executive Commiftee 
may by order in writing appoint any 
person to act as an Acting Chief who 
shall exercise all the powers and func- 
tions of the Chief. l 

An Acting Chief will remain in 
office until appointment of a rew 
Chief or until further order of the 
Executive Committee whichever is 
earlier.” 

8. Although the word 'nomina- 
tion’ is used in the Act, it is, in fact, 
election by the electoral college. The 
election that has taken place in this 
case was done under the provisions of 
the Act as amended. The learned 
counsel for the petitioner submits, 
relying upon section 4, that when the 
petitioner has already been elected by 
majority of votes and has thereatter 
been appointed by the Executive 
‘Committee, although ‘subject to the 
approval of the District Council,’ he is 
entitled to function on his acceptance 
of the office. According to him, atter 
the petitioner’s election, the Execu- 
tive Committee or the Chief Exezu- 
tive Member has no power under the 
Act not to let the petitioner function 
as a Chief. He, however, concedes 
that if later approval is not accorded 
by the District Council, he will not be 
entitled to continue to be a Chief. 


9. We have, therefore, to con- 
sider, when the Executive Committee 
had appointed the petitioner after his 
election by the electoral college, wae- 
ther his appointment will take eftect 
from the date of the appointment in 
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absence of approval by the District 
Council. The Executive Committee in 
this case has stayed the petitioner's 
functioning on account of a dispute 
raised before the Executive Commit- 


tee challenging his election. Section 
11, in the unamended form, may in 


this connection be noticed: 


“If at any time the post of a 

Chief is vacant, the Executive Com- 
mittee may by an order in writing ap- 
point any person to act es an Acting 
Chief who will exercise all the powers 
and functions of the Chief. An Act- 
ing Chief will remain in office until 
the appointment of a new Chief or 
until he is removed by the Executive 
Committee.” 
It will be seen, comparing the old 
section with the amended section 
which we have already set out, that 
appointment of an Acting Chief under 
the amended provision is only made 
under certain given. conditions, name- 
ly when the vacancy has occurred as 
a result of death, removal or suspen- 
sion of the Chief. Prior to the amend- 
ment, the Acting Chief could be ap- 
pointed at any time when the vacancy 
occurred and for any reason whatso- 
ever. It appears that under the Act, 
as it stands, there is no specific provi- 
sion for appointing an Acting Chief in 
any other contingency, unless under 
section 4 (2) Rules are made by the 
Executive Committee. We are told 
by the learned .Advocate General, 
Meghalaya that no Rules have been 
made under section 4 (2) of the Act. 
Therefore, under the first proviso to 
section 4 (2) the existing terms and 
conditions under which the existing 
Chiefs were appointed shall continue 
to be in force. 


10. We have seen that the 
Executive Committee had appointed 
the Respondent No. 4 by its order 
dated 5th June, 1969 to function 
during the continued illness of the 
previous Lyngdoh. This order has 
not, however, been challenged in this 
proceeding, as, according to the peti- 
tioner, the same has lapsed.. The im- 
pugned order dated 20th March, 1970 
has been passed after the death of the 
former Lyngdoh, although after the 
election had taken place and the Exe- 
cutive Committee had appointed the 
petitioner subject to the approval of 
the District Council. The important 
questions, therefore, are: whether the 
impugned order is authorised under 
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the scheme of the provisions of the 
Act and whether the elected Chief 
after the appointment by the Execu- 
tive Committee is entitled to function 
in absence of an order of approval or 
any specific order to the contrary by 
the District Council? Mr, Bhattachar~ 
jee submits that although in the ap- 
pointment letter dated 29th January, 
1970, it was stated that the appoint- 
ment will not be final until the Dis- 
trict Council in its session to be held 
shortly confirms it, yet the Executive 
Committee did not lay the matter be- 
fore the District Council in spite of 
two sessions of the Council had been 
held in March and July, 1970. There- 
fore, this is a case where there is no 
order of any kind from the District 
Council in this case. 


11. Before we answer the 
questions raised in the proceeding, it 
will be appropriate to refer to the 
relevant decisions on the subject. 
With regard to the appointment of a 
Syiem, we have the decision of the 
Supreme Court dated 19th April, 1960, 
reported in AIR 1961 SC 276 (T. Caiee 
v. U. Jormonik Siem), hereinafter called 
‘Cajee’s case’. That decision centring 
round the removalofaSyiem prior to 
the Act If of 1959 was made without 
consideration of the provisions of Act 
II of 1959 which came into force on 
16th . October, 1959. The Supreme 
Court had therefore to decide the case 
with reference to the provisions of the 
Sixth Schedule to the Constitution and 
the Assam Autonomous Districts (Con- 
stitution of District Councils) Rules, 
1951, hereinafter called the ‘'1951~ 
Rules’. In Cajee’s case, the Supreme 
Court observed as follows: 


“The Constitution could not have 
intended that all administration in the 
autonomous districts should come to a 
stop till the Governor made regula- 
tions under paragraph 19 (1) (b) or 
till the District Council passed laws 
under Para 3 (1) (g). The Governor 
in the first instance and the District 
Councils thereafter were vested with 
the power to carry on the administra- 
` tion and that in our opinion included 
the power to appoint and remove the 
personnel for carrying on the ad- 
ministration. Doubtless when regula- 
tions are made under Para 19 (1) (bj 
or laws are passed under Para 3 (1) 
with respect to the appointment or re- 
moval of the personnel of the adminis- 
tration, the administrative authorities 
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would be bound to follow tħe regula- 
tions so made or the laws so passed. 
But from this it does not follow that 
till the regulations were made or the 
laws were passed, there could be no 
appointment or dismissal of the per- 
sonnel of the administration. In our 
opinion, the authorities concerned 
would at all relevant times have the 
power to appoint or remove adminis- 
trative personnel under the general 
power of administration vested in them 
by the Sixth Schedule.” 


The matter regarding election oi 
a Syiem came up before a Division 
Bench of this Court reported in AIR 
1969 Assam & Naga. 94 (U. Mesingh 
v. District Council), hereinafter re- 
ferred to as “Mesingh’s case”, which 
was disposed of on 29th July, 1968, 
prior to the Amendment of the Act II 
of 1959. The Court this time had be- 
fore it the decisicn in Cajee’s case, 
AIR 1961 SC 276 the Act II of 1959 
and the 1951-Rules. The question that 
arose for decision in that case was 
whether the Executive Committee 
was competent to order for a fresh 
election after election had taken place 
nominating a Syiem in accordance 
with an earlier Purwana of the Exe- 
cutive Committee. This Court quash- 
ed the Purwana issued by the Execu- 
tive Committee ordering a fresh elec- 
tion. While doing so, Pathak J. 
speaking for the Court, observed as 
follows: 


"On an examination of the scheme 
of the Act, it is found that the power 
of appointment of Syiem has been 
kept with the District Council itself 
and this power cannot be exercised by 
the Executive Committee. Though 
under Rule 28 (1) of the Assam Auto- 
nomous Districts (Constitution of Dis- 
trict Councils) Rules, 1951, the execu- 
tive functions of the District Council 
have been vested in the Executive 
Committee, but under. R. 29 (2) (£) of 
the said Rules, all important appoint- 
ments are to be referred to the Dis- 
trict Council for final approval. That 
this power of appointment of the 
Syiem or the Chief has not been vest- 
ed in the Executive Committee is also 
clear from the express provision in 
Section 11 of the Act, which authori- 
ses the Executive Committee to ap- 
point the Acting Chief.” 

(Para 19} 
Again, at Paragraph 23, the Court 
observed: 
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j “Tn view of the facts as found 
from Aitchison’s book and the Sanad 
granted to the Syiem of the State of 
Cherra in 1877 by the Viceroy and 
Governor General of India and more 
particularly in view of the findings of 
the Supreme Court in AIR 1961 SC 
276, we are constrained to hold that 
after the election of Syiem or Cnief 
the election has to be approved and an 
appointment has to be made by the 
District Council both in accordance 
with the age-old custom and the pro- 
visions of the United Khasi-Jaintia 
Hills Autonomous District (Appoint- 
ment and Succession of Chiefs and 
Headmen) Act, 1959 (Act II of 1959). 
Without such approval and appoint- 
ment, the Chief or the Syiem will not 
be an administrative officer under the 
District Council for purposes of ad- 
ministration, which is vested in the 
oe Council under the Sixth Sehe- 

a f 


12. As . noted earlier, the 
Supreme Court in Cajee’s case, AIR 
1961 SC 276 was not required to con- 
sider the provisions of any Act and 
had only the 1951-Rules before it, to- 
gether with the provisions of the Sixth 
Schedule to the Constitution. In 
Mesingh’s case, AIR 1969 Assam & 
Naga 94 again, the Court had 
the Act II of 1959 and the Rules 
as well as the decision of the Supr2me 
Court in-Cajee’s case. The Cour: in 
Mesingh’s case was, therefore, ‘“‘cons~ 
trained to. hold that after the election 
of Syiem or Chief the election has to 
be approved and an appointment has 
to be made by the District Coun- 
Cl EET ” In the instant case, 
however, we have the amended 3ec- 
tion 4, which we have already set out. 
In absence of a provision like the 
amended Section 4, it was held by the 
Division Bench in Mesingh’s case “this 
power of appointment of the Syier or 
the Chief has not been vested in the 
Executive Committee.” The position 
is different in view of the provision in 
the amended Section 4 which corfers 
in terms the power of appointment to 
the Executive Committee, after a per- 
son has been nominated as Chief by 
the electoral college, subject to the ap- 
proval of the District Council. We 
are, therefore clearly of opinion that, 
after the amendment of Section 4, the 
Executive Committee alone has the 
power to appoint a Chief after he has 
been nominated by:the electoral col- 
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lege. This, in fact, has been done by 
the Executive Committee by its order 
dated 29th January, 1970. Again this 
appointment has been acc2pted by the 
petitioner. Hence, so far as the Exe- 
cutive Committee is concerned, there 
is already an appointment and accept- 
ance of the appointment. This appoint- 
ment under Section 4 has to receive 
the approval of the District Council in 
due course. 


It is admitted by the learned 
Advocate General as well as by the 
learned counsel for the petitioner that 
the Executive Committee is bound 
under Section 4 (1) of the Act to ap- 
point the petitioner after his nomina- 
tion by the electrol college. The only 
point of controversy is while the peti- 
tioner contends that he can function 
as a Lyngdoh after the appointment, 
the learned Advocate General contends 
that he can do so only after approval 
of the appointment by the District 
Council. We are clearly of opinion 
that after the appointment of the 
Chief by the Executive Committee, 
following the election in accordance 
with the procedure laid down by the 
District Council, the said Committee 
possesses no power to deal with the 
matter itself any more pending ap- 
proval of the appointment by the Dis- 
trict Council. In the instant case, 
after the appointment and its accept- 
ance by the elected Chiəf, the Chief 
Executive Member of the Executive 
Committee has himself passed the im- 
pugned order interfering with the ap- 
pointment which has already been 
made by the Executive Committee. It 
does not even appear from the im- 
pugned order that the same has been 
passed by the Executive Committee, 
who had earlier appointed the peti- 
tioner in pursuance of the nomina- 
tion. We have no doubt that after 
the order of appointment had been 
made by the Executive Committee,|' 
that Committee will have no more 
jurisdiction to deal with the matter 
except to place the sams before the 
District Council for approval and it 
will be for the Council to consider 
and decide whether the appointment 
meets with their approvel or not. 


Section 11 of the amended Act 
which is called in aid by the learned 
Advocate General, Meghalaya, ‘does 
not support his contention. After the 
nomination and appointment by the 
Executive Committee, a new situation 
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has arisen, namely that a Chief has 
been elected and appointed. This 
situation cannot be equated with a 
situation which existed prior to the 
election and appointment on the death 
of the Chief. The only authority com- 
petent to deal with the matter subse- 
quent to the election and appointment 
by the Executive Committee is the 
District Council and in absence of an 
order of the District Council to the con- 
trary, the elected Chief, who has been 
duly appointed by the Executive Com- 
mitee under S. 4 (1) of the Act, is entitl- 
ed to function under the provisions of 
the Act. The impugned order of the 
Chief Executive Member is, therefore, 
void and without jurisdiction and is 
not contemplated under the scheme of 
the provisions in the Act. We, there- 
fore, accept the first two submissions 
of the learned counsel. 


13. We may next refer to the 
third submission of the learned coun- 
sel for the petitioner. The ground 
given in the impugned order is that 
there is a pending election dispute 
with regard to the petitioner's nomi- 
nation. Such a dispute is contemplat- 
ed under Section 5 of the Act and 
there is no express provision in the 
Act or under any rules empowering 
the Executive Committee or even the 
Tribunal later in appeal to stay the 
election or the appointment. Even 
under the Representation of the People 
Act, there is no provision for staying 
an election pending an election dis- 
pute. In the absence of such a provi- 
sion in the law, the lacuna cannot be 
filled up by an executive or adminis- 
trative order. The Executive Com- 
mittee far less the Chief Executive 
Member individually, has no jurisdic- 
tion to revoke, stay or suspend the 
appointment of a Chief following his 
election, pending approval of the Dis- 
trict Council, who alone can pass ap- 
propriate orders at that stage in re- 
lation to the appointment that had 
been already made by ‘the Executive 
Committee under Section 4 (1) of the 
Act. Such an appointment by the 
Executive Committee will take effect 
and be effective for all purposes of 
administration, subject to the appro- 
val of the District Council. 


14. The expression ‘subject to 
the approval’ in the case of an ap- 
pointment in a case of this kind will 
mean that the appointment is valid 
and effective until disapproved by the 
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District Council. The words “subject 
to the approval’ are not the same 


thing as ‘subject to permission’, nor 
are they same as the words ‘with the 
approval’. In case of an appointment, 
subject to approval of a higher autho- 
rity, in absence of any express provi- 
sion to the contrary, the appointment 
in law will be effective until it is dis- 
approved by -the higher authority. 
When the appointment is disapproved, 
the same will cease to have effect, but 
all actions done by the appointee prior 
to the approval will be valid in ab- 
sence of any express provisions to the 
contrary. If an appointment is requir- 
ed to be made: ‘with the approval’ of 
a higher authority, the appointment is 
not valid nor effectual in absence of 
the approval. This is not so when the 
appointment is ‘subject to the appro- 
val’ of a higher authority. Hence, in 
the absence of disapproval of the ap- 
pointment by the District Council, the 
appointment of the petitioner under 
Section 4 (1) of the Act made by the 
Executive Committee following his 
election is valid in law and the peti- 
tioner is entitled to function as the 
Lyngdoh of Mawphlang Elaka. We 
are happy to arrive at this decision 
which is also in accord with democra- 
tic notions which are embedded in the 
grass-roots of the Hills. 

15. In the result, the applica- 
tion is allowed. The impugned order 
of the Respondent No. 3 dated 20th 
March, 1970 is hereby quashed. We 
will, however, make ho order as to 
costs. 

B. N. SARMA.:.—— 16. I agree. 

M. C. PATHAK.:— 17. I agree. 

Application allowed. 
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suitable for appointment does not re- 
quire the presence of all the members 
of the commission. Any one or two 
members may be entrusted with tre 
duty in the absence of any rule to tne 
contrary. AIR 1951 SC 230 & AIR 1970 
SC 150 & AIR 1951 Assam 169 (SB) & 
AIR 1964 Andh Pra 36 (FB), Distin- 
guished. Assam LR (1989) Assam & 
Naga 202, Affirmed. (Para 6) 


Cases Referred: Chronological Paras 
(1970) ATR 1970 SC 150 (V 57) 

= (1970) 1 SCR 457, Kraipak 

v. Union- of India 
(1970) Assam LR (1970) SC 8, 

A. C. Sarkar v. State of Assam 


(1969) Assam LR (1969) Assam 
& Naga 202, A. C. Sarkar v. 
State of Assam Dis D 

(1964) ATR 1964 Andh Pra 36 
(V-51) = 0963) 2 Andh WR- 
364 (FB), Sheik Hussain & 
Sons v. State of Andhra Pra- 
desh - 

(1951) AIR 1951 SC 230 (V 38). 
= 1951 SCR 380, United Comm- 
ercial Bank Ltd. v. Their Work- 


men ` 

(1951) ATR 1951 Assam 169 
(V 38) = 52 Cri LJ 1453 (SB), 
Kishorilal v. State 


4, 6 


S. M. Lahiri, B. C Choudhuri and - 


A. Sarma, for Petitioner; G. K. Taluk- 
dar, Sr. Govt. Advocate, Assam, for 
Respondents. a 


GOSWAMI, C. J.:— In. this ap- 
plication under Article 226 of the 
Constitution of India, the- petitioner 
states that he obtained the Degree of 
Bachelor of Science in Electrical 
Engineering (B. S. E. E.) from the Puz- 
due University, West Lafayette, In- 
diana (U. S. A.) and thereafter obtain- 
ed the Degree of Master of Science :n 
Electrical Engineering (M. S, E. E.) 
from the same University in the year 
1952, specialising in High Voltage 
Engineering. The petitioner hed 
worked in the United States as well 
as in the Assam Oil Company before 
he was appointed as an Engineer-in- 
charge of Erection at the Umtru 
Hydel Project site in the Electricity 
Department of the Government | of 


Assam. He was sent on deputaticn: 


for six months to the Assam Engineer- 
ing College, Gauthati, as Assistant 
Professor of Electrical Engineerirg 
and he chose to continue in that post. 
In August, 1960 he was transferred «o 


- Public Service Commission, 


the Jorhat Engineering College. In 
1962 he was transferred again to the 
Assam Engineering College at Gau- 
hati and was placed in charge of the 
Electrical Engineering Department 
there, In November of the same year, 
he was selected by the Government of 
India for a Teacher Training Program- 
me in U. S. A. under the U., S. Agency 


for . ‘International Development 
(T. C. M.) Programme. On return 
from U. S. A„ he joined as a Pro- 


fessor of Electrical Engineering in the 
Jorhat Engineering College in 1964. 
By Annexure ‘A’ dated 7th June, 1967, 
he was “allowed to hold, in addition to 
his own duties, the charge of the cur- 
rent duties of the post of Principal of 
the same institute for a period of six 
months or till the post of Principal is 
filed up by regular appointment 
whichever is earlier with effect from 
1-6-67”.. This was necessary because 
Prof. R. J. Thaker, who was earlier 
allowed to hold charge of the current 
duties of the Principal, was released 
on expiry of the term of his contract 
service. By Annexure ‘B’ dated 18th 
July, 1968, the petitioner was “allow- 
ed to hold charge of the current duties 
of the post of Principal of the same 
institute in addition to his own duties 
for a further period till the appoint- 
ment of the Principal.........” 


On 5th June, 1968, an advertise- 
ment. was made in the Assam Gazette 
(vide Annexure ‘C’).. by the Assam 
herein- 
after called ‘the Commission’, inviting 
applications for the post of the Prin- 
cipal, along with some other posts, 
prescribing the qualifications etc., for 
the post. The petitioner applied for 
the post in answer to the aforesaid 
advertisement. and he along with three 
other candidates including the Res- 
pondent No. 1 were interviewed for 
the said post by the Commission on 


. 29th January, 1969. The interview of 


the. petitioner and the other candi- 
dates was held by the Chairman and 
another Member of the Commission. 
There was also Sri A. Z Ahmed, Re- 
tired Chief Engineer, present in the 
interview with the Members as an ex- 
pert. After the interview, the Com- 
mission recommended only one name, 
that of the Respondent No. 1 for the 
appointment. l 
The petitioner represented to the 


Education Minister objecting to the 
nomination. and praying for consider- 
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ing his case favourably. The peti- 
tioner did not object to the constitu- 
tion of the Commission or to the 
Board of interview in this represen- 
tation dated 18th February, 1969. The 
petitioner was informed that | “the 
Government do not find any apparent 
reason for not accepting the said nomi- 
nation of the Assam Public Service 
Commission”. The petitioner then ob- 
tained the present returnable Rule on 
23rd May, 1969 challenging the nomi- 
nation of the Commission on various 
grounds. 


2. - When this Rule was heard 
by a Division Bench of this Court on 
22nd September, 1969, the petitioner’s 
counsel submitted that a Division 
Bench decision of this Court since re- 
ported in Assam LR (1969) Assam and 
Nagaland 202 (A. C. Sarkar v. State 
of Assam) would require reconsidera- 
tion and that is how ‘this case has 
come before this Full Bench. 


When, however, the matter came 
up before us for final hearing Mr. 
S. M. Lahiri, the learned counsel, 
clearly submitted that he does not 
want reconsideration of the aforesaid 
decision and, according to his submis- 
sion, the same does not require recon- 
sideration. On the other hand, the 
learned counsel submits that he will 
rely upon this decision in support of 


his submission which he wants to ad- . 


vance before this Court. In the course 
of the argument, we indicated to the 
learned counsel that it would be per- 
fectly open to him to give us any 
reasons he chooses to reconsider the 
aforesaid decision, but he did not 
make any attempt in that respect. The 
learned counsel took us through the 
decision and we do not find any reason 
to reconsider the same, which, acord- 
ing to us, is correct. | 


3. Mr. Lahiri submits that the 
Commission has been constituted by 
the Governor under Article 316 (1) of 
the Constitution. The Governor has 
also made a Regulation known as 
“The Assam Public Service Commis- 
sion Regulations, 1951” under Art. 318 
of the Constitution. Regulation 4 as 
amended by the Assam Public Service 
Commission (Amendment) Regula- 
tions, 1968, reads as follows: 


“The Commission shall consisi of 
a Chairman and two or more Mem- 
bers not exceeding three, as may be 
determined by the Governor from time 


to time and shall be appointed by the 
Governor.” 


The previous Regulation 4 provided 
for “one or more Members not ex- 
ceeding two.” Mr, Lahiri submits that 
the Commission under the amended 
Regulation was constituted of the 
Chairman and three other Members 
and since the interview was conduct= 
ed only by the Chairman and another 
Member, in absence of the remaining 
two Members, the recommendation of 
only two Members was not the re- 
commendation of the Commission and 
the same is invalid and without juris- 
he relies upon A. C. Sarkar’s case, 
diction. Secondly, he submits that 
Assam LR (1969) Assam & Naga 202 
(supra) to establish that the Commis< 
sion with the minimum number, name- 
ly the Chairman and the two Members 
provided for under the Regulation 
must participate in the interview in 
order to confer the status of recom- 
mendation of the Commission under 
the law. It should be observed that 
this point in this form was not taken 
in the petition at the time of obtain- 
ing the Rule: Even so, we have al- 
lowed the learned counsel to address 
us on the two points, notwithstanding 
the objection of the learned Senior 
Government Advocate. 


4. This Court granted a certi- 


‘ficate to appeal to the Supreme Court 


in A. C. Sarkar’s case, Assam LR (1969) 
Assam & Naga 202 (supra) and the 
Supreme Court dismissed the appeals 
by its decision in Assam LR 1970 SC 
8 (A. C. Sarkar v. State of Assam). The 
Supreme Court observed that “the 
appellants questioned the composition 
of the Public Service Commission”, 
but did not deal with the submission, 
while dismissing the: appeals. 


o The principal point, there< 
fore, that calls for. a decision is whe- 
ther in this particular case the inter- 
view being conducted. by the Chair- 
man and a Member. of the Commis-~ 
sion, without the two other remaining > 
Members, is invalid and on that ac- 
count cannot be said to be a recom= 
mendation of the Commission. 


6. ` The constitution of the 
Commission as such has not been 
challenged by the learned counsel 


and indeed it cannot be challenged in 
view of the submission of the learned 
counsel that our earlier decision (A. C. 
Sarkar’s case) Assam LR (1969 
Assam & Naga 202 does not require 
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any reconsideration and on the basis 
of which he seeks to make out a case. 
Further, the petitioner does not deay 
that the nomination of the Respon- 
dent No. 1 was made by the Commis- 
sion. His whole objection as can be 
seen from Paragraph 28. of his appli- 
cation is that the Commission made 
recommendation “pursuant to the 
aforesaid illegal interview dated 29-1- 
69 for its acceptance by the Govern- 
ment of Assam.” This objection is če- 
void of substance. Mr. Lahiri srub- 
mits that in A. C. Sarkar’s case, the 
Commission was manned by the 
Chairman and another Member, tut 
the vacancy on the retirement of the 
Third Member was not filled up. 
Since, however, under the Regulation 
then in force, the minimum number 
was two, namely the Chairman and 
another "Member, the interview ccn- 
ducted by two members was unexcep- 
tionable. The learned counsel’ stb- 
mits that in the instant case, the inter- 
view, being conducted by the Char- 
man and another Member when the 
minimum number under the amended 
Regulation is three, is absolutely m- 
valid and without jurisdiction. . This 
argument however does not bear 
scrutiny when we take into corisidera- 
tion Articles 316 (1-A) and 317 (2) of 
the Constitution. Omitting the pcr- 
tion that is not necessary for our pur- 
pose, Articles 316 (1-A) and 317 1:2) 
read as follows: 


“If the office of the Chairman of 
the Commission becomes vacant or if 
any Chairman is by reason of absence 
or for any other reason unable to 
perform the duties of his office, 
those duties shall, until some per- 
son appointed under Caluse (1) to 
the vacant office has entered on tae 
duties thereof or, as the case may ke, 
until the Chairman has resumed Lis 
duties, be performed by such one f 
the other members of the Com- 

i and the Governor of 
the State in the case of a State Commis- 
sion, may appoint for the purpose.” 
Article 317 (2): 


aN eases the Gaeccaue in the case 
of a State Commission, may suspend 
from office the Chairman or any oth2r 
member of the Commission in respect 
of whom a reference has been made 70 
the Supreme Court under Caluse (1) 
until the President has passed orde:s 
on receipt of the report of the Supre- 
me Court on such reference.” 
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The above are the contingencies in 
which the Chairman of the Commis- 
sion may become unavailable. . The 
Commission shall be continued to 
function with the remaining members, 
one of whom will be appointed by the 


Governor to exercise the functions of 
the Chairman under Article 316 (1-A) 
during the period. The Commission 
does not come to an end the moment 
the Chairman becomes unavailable. 
This would go to show that the Com- 
mission can function and carry out 


-its various duties even though there 


may be a vacancy on a certain mem- 
ber or members becoming unavailable 
either permanently or temporarily. It 
is understandable that some time, al- 
though not inordinately long time, may 
be taken by the Governor in filling up 
the vacancies. Besides, conducting of 
an interview for recommending cer- 
tain candidates for appointment on the 
ground of suitability, need not require 
the presence of all the members of 
the Commission. Any one or two 
members may be entrusted with the 
duty in absence of any rules to the 
contrary. This is an internal working 
of the Commission which is a highly 
responsible body and can be trusted 
to discharge their duties with due re- 
gard to high propriety and fairness 
to all concerned. We are, therefore, 
clearly of opinion that the interview 
conducted by the Chairman and 
another Member in the case of the 
petitioner is not without jurisdiction, 
nor is the recommendation as a result 
of that interview can be said to be in- 
valid under the law. We have not 
been shown any rules which debar the 
Commission to work in compartments 
while interviewing candidates for ap- 
pointment. 


In the earlier case (A. C. Sarkar’s 
case), Assam LR (1969) Assam & Naga 
202 also we took the same view as 
will appear from the following pass- 
age at Para 12: 


“The Governor at a particular 
time may not think it fit to fill in the 
vacancy and yet the Commission 
which is existing with the Chairman 
and another member does not cease to 
be a Commission under Article 316 (1) 
read with 318 (a) and Regulation 4. 
The Commission which interviewed 
the petitioners was perfectly compe- 
tent under the law to exercise . its 

ctions. l 
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We may also in this 
that Article 316 (1-A) provides for she 
contingency when the office of the 
Chairman of the Commission becomes 
vacant. This would go to show taat 
there is no illegality per se of the 
Commission continuing to function 
with one member less under certain 
circumstances. Article 317 (2) also 
makes provision for another contin- 
gency under some other specified cir- 
cumstances.” 

We are, therefore, unable to accede to 
the argument that A. C. Sarkar’s case 


supports the contention of the learned 


counsel. 


7. Mr. Lahiri relied upon the 
decision in AIR 1951 SC 230 (U. C. 
Bank v. Their Workmen). This was a 
case with regard to the constitution of 
a tribunal of three members under 
Section 7 of the Industrial Disputes 
Act, whereas the award was made by 
two of them. The Supreme Court 
held that the award by two memters 
in absence of adjudication by all the 


three constituting the tribunal was- 


without jurisdiction. and void. The 
Court came to this conclusion after 
examining the provisions of the Indus- 
trial Disputes Act and made a reczer- 
ence to Section 5 (4) of the Act where 
a provision has been made with re- 
gard to a Board of Conciliation enabl- 
ing it to act “notwithstanding the ab- 
sence of the chairman or any of its 
members or any vacancy in its num- 
ber.” This decision is therefore of no 
assistance to the learned Counsel. 


Another decision cited is AIR 1970 
SC 150 (A. K. Kraipak v. Union of 
India). The Court held in this case 
that the decision of the Selection 
Board was vitiated on account of 
bias and therefore the final recom 
mendations made on. the selection 
made by the Selection Board were 
also vitiated and the Court set aside 
the impugned selections. This deci- 
sion can hardly come to the assistance 
of the learned counsel. E 


The learned counsel also referred 


to AIR 1951 Assam 169 (SB) (Kishorilal 
v. The State) which was a case under 
the Preventive Detention Act, 1950. 
The order of detention was quashed 
as the detenu’s case was not consider- 
ed by all the three members of the 
Advisory Board. This was a matter 
where the fundamental right of the 
detenu as guaranteed under Art. 21 
of the Constitution has been held to be 


[Prs. 6-11] E. F. Products v. Rabia Dusad 
context notice 


‘Bench decision 


A. I. R. 


infringed. This case is not at all ap- 
plicable to the present controversy. 

Mr. Lahiri also referred to AIR 
1964 Andh Pra 36 (FB) which isa Full 
(Sheik Hussain & 
Sons v. State of Andhra Pradesh).. 
This was a case under the Motor Vehi- 
cles Act with regard to an appeal be- 
fore the State Transport Authority 
constituted and composed as provided 
under Section 44 (2) of the Act. The 
Court held that a tribunal, whose 
composition is not in accordance with 
the statutory requirement, has no 
jurisdiction to decide a question aris- 
ing under the statute. This decision 
is also of no assistance in the present 
controversy. 

Action of a judicial or quasi-judi- 
cial authority affecting the rights of 
parties is altogether on a different 
place from that of the Commission in 
the matter of advising upon suitability 
of candidates for appointment in the 
service of the State. This is parti- 
cularly so when consultation under 
Article 320 (3) of the Constitution is 
not even mandatory. 

8. In the view we have taken 
on the merits, it is not necessary to 
consider the preliminary objection of 
the learned Senior Government Advo- 
cate to the maintainability of the ap- 
plication on the ground of it being 
premature and also because the peti- 
tioner has no legal right to move this 
Court under Article 226 of the Cons- 
titution. 


9, In the result, the applica- 
tion fails and is dismissed. We will, 
however, make no order as to costs. 

M. C. PATHAK, J.: 10. I agree. 

. B. N. SARMA, J.: 11. I agree. 
Petition dismissed. 
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The Eastern Food Products (Pri- 
vate) Ltd., Appellants v. Rabia Dusad 
and others, Respondents. 

second Appeals Nos. 192-200 of 
1966, D/-~ 17-3-1970, from order of 
S. R. Das, Sub J., Cachar, Silchar, D/- 
16-5-1966. 

Limitation Act (1908), Art. 142 — 
Suit for ejectment — Plaintiffs out of 
possession of land — Defendants as- 
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Serting adverse possession — Plain:iffs 
failing to prove permissive chara-ter 
of defendant’s possession -—— Plain‘ifts 
in order to succeed, must establish 
their possession within 12 years prior 
to the institution of suit. AIR 1955 
Assam 55 & AIR 1940 Mad 798 (FB); 
AIR 1963 Mys 1, Rel. on. 

(Paras 6, 10) 
Cases Referred: Chronclogical Paras 


(1965) AIR 1965 SC 875 (V 52) 
= (1965) 1 SCR 20, Mt. Murti 
v. Mohd. Mir Khan 


(1965) AIR 1965 SC 1553 (V 52) 
= (1965) 3 SCR 63, Gurbinder 
Singh v. Lal Singh 

(1965) LPA No. 1 i 1964, D/- 
28-4-1965 (Assam) 

(1964) FA No. 40 of 1959, D/- 
25-5-1964 (Assam) 


(1963) AIR 1963 Mys 1 (V 50) 
(FB), Lingamma v. Putte Gowda 


(1950) ATR 1950 Assam 55 (V 37) 
Premeswar Das v. Madhab 


Chandra 

(1940) AIR 1940 Mad 798 (V 27) 
= 1940-2 Mad LJ 199, (FB) 
Official Receiver of East Goda- 
vari v. Govindaraju 9 


(1935) AIR 1935 PC 53 (V 22) 
= 1935 All LJ 744, Ejas Ali v. 
Special Manager Court of 
Wards 


P. Chaudhuri and B. K. Das, for 
Appellants (in all the Appeals); N. M. 
Lahiri and A. Sarma for Respondents 
(In all the Appeals). 


JUDGMENT: All the suits and 
the appeals arising therefrom in the 
Court below were tried together and 
disposed of by common judgment. 
Hence all these second appeals are 
also taken up together and  dispcsed 
of accordingly. 


2. These are nine 
peals by the plaintiffs against the 
judgment and decrees in nine title 
suits whereby the learned Subordirate 
Judge reversed the earlier judgment 
and decrees of the learned Munsiff. 
The plaintiffs are a company and pur- 
chased a tea garden owning the lands 
in suit from the previous owners scme 
time in 1958. They brought these saits 
for evicting the defendants on the al- 
legation that they have been on the 
land under permissive occupation of 
their predecessors~in-inzerest as licen- 
sees. Although they are not entifled 
to any notice, they gave each of tkem 
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second ap- 
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notice for eviction, with which they 
did not comply. 


3. The defendants submitted 
written statements almost in indenti- 
cal terms and alleged that they have 
been on the land from the time of 
their forefathers for the last hundred 
years. They denied tha: they were 
under permissive occupation of the 
plaintiffs or in any sense licensees 
under them. They made a categori- 
cal assertion that they ard their fore- 
fathers dispossessed che Garden 
Authorities forcibly and occupied the 
land and began to settle there by doing 
cultivation and erecting other struc- 
tures thereon. 


4, Several issues were framed 
in the suits. The material issues 
which are now being canvassed be- 
fore me are: 


Issue No. 3: Is the suit barred by 
limitation? 

Issue No. 5: Has the defendants 
acquired right, title and interest over 
the suit land by right of adverse pos- 
esssion on the suit land? 

The learned Munsiff accepted the 
story of the plaintiffs relying on the 
oral and documentary evidence, parti- 
cularly Hajira book, Ext. 7, that the 
defendants were licensees under the 
plaintiffs’ predecessors and in that 
view of the matter held that the suits 
were not barred by limitation. The 
learned Subordinate Judge on appeal 
reversed this finding. After carefully 
considering the entire evidence, oral 
and documentary, he cam=2 to the con- 
clusion that the plaintiffs could not 
establish that the defendants were 
licensees either under them or under 
their predecessors-in-interest. This 
is a finding of fact which even Mr. 
Chaudhuri does not seek to challenge. 


5. Mr. Chaudhuri’s main con- 
tention is that the learned Subordinate 
Judge erred in law in making a 
wrong approach in dealing with the 
controversy raised in the suits be- 
tween the parties. According to the 
counsel, the learned Judge wrongly 
applied Article 142 of the Old Limita- 
tion Act, which is admittedly applica- 
ble in this case. According to him, 
Article 144 was the appropriate arti- 
cle and in that event the entire case 
has been wrongly decided and he, in 
the alternative, submits that the ap- 
peals should go back to tae Court be- 
low for proper disposal. 
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6. This was a case where the 
plaintiffs are admittecé not in posses- 
sion of the land. In that view of the 
matter, whether the defendants claim- 
ed adverse possession or not, at any 
irate, it is clearly established that the 
plaintiffs’ possession over the land has 
been discontinued. On the top of 
that, it has been clearly averred in the 
written statements that the defen- 
dants’ forefathers dispossessed the gar- 
den authorities by force. No more speci- 
fic allegation than this is necessary to 
make an averment under Article 142 
‘of the Old Limitation Act. It is there- 
fore clearly a case which falls under 
Article 142. That being the position, 
it was incumbent on the plaintiffs to 
establish that they were in possession 
of the land within twelve years prior 
to the institution of the suits. On this 
point, the learned Subordinate Judge 
has come to a categorical finding that 
the plaintiffs could not prove their 
possession within twelve years. This 
again is a finding of fact which cannot 
be interfered with in a second ap- 
peal. 


de Mr. Choudhuri, the Tearn- 
ed, counsel has drawn my attention to 
a decision of the Privy Council in AIR 
1935 PC 53 (Ejas Ali v. Special Mana- 
ger, Court of Wards) and reads the 
following passage: 

“A person, who bases his title on 
adverse possession, must show by 
clear and unequivocal evidence that 
his possession was hostile to the real 
owner and amounted to a denial of 
his title to the property claimed.” 
Since, however, in this case the de- 
fendants had pleaded forcible dispos- 
session, this decision does not come 
to the aid of the learned counsel. He 
strongly relies on a Division Bench 
decision of this Court in an unreport- 
ed Judgment in LPA No. 1 of 1964 dis- 
posed of on 28-4-1965 (Assam). Here 
again the facts are clearly distinguish- 
able. In this particular case, the 
plaintiffs did not allege dispossession. 
The following passage from this judg- 
ment makes the point clear: 


aera I am clearly of opinion that 
where a suit for possession of im- 
moveable property is brought by the 
plaintiff based on title and not on dis- 
possession (alone) and the title of the 
plaintiff is established, the onus would 
shift to the defendant to prove that 
that title, which is otherwise good, is 
no longer good because of his having 
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acquired a better title by adverse 
possession for the requisite period.” 
It is only on that basis that the case 
was lifted out of. Article 142 of the 
old Limitation Act. 


8. The learned counsel next 
Tays great stress on another unreport- 
ed judgment of a Division Bench of 
this Court in F. A. No. 40 of 1959 dis- 
posed of on 25-5-1964 (Assam). There 
are two separate judgments, given in 
this case, one by Mehrotra, C. J., and 
the other by Nayudu, J., as he then 
was. Both the learned Judges came to 
the conclusion that the plaintiffs’ suit 
ought to be dismissed. While the 
learned Chief Justice held that Arti- 
cle 142 was applicable, Nayudu, J. 
took a contrary view, holding that 
Article 144 was attracted. The learn- 
ed Judge, however, found on the evi- 
dence that the defendants proved ad- 
verse possession enabling them to 
succeed in extinguishing the title of 
the plaintiffs. While the learned 
Chief Justice in that case relied on an 
earlier Division Bench decision of this 
Court in AIR 1950 Assam 55 (Preme- 
swar Des v, Madhab Chandra) 
Nayudu,.J. did not think it necessary 
to consider this decision. Although 
Mr. Chaudhuri lays considerable em- 
phasis on the judgment of Nayudu, J., 
even the following passage from that 
judgment will show that this decision 
cannot be an authority for the proposi- 
tion whick Mr. Chaudhuri is advanc- 
ing before me: 


“On the other hand, if the suit > 
fur possession ofimmoveable property 
is based on title and not on disposses- 


sion alone (the underline is mine), 


then Article 144 alone would be 
attracted as the plaintifi’s title once 
established can only be extinguished 
or rendered nugatory by proof of the 
acquisition of title by adverse posses- 
sion by the defendant, who claims to 
remain in possession. 

x X x xX 2 
; Mr. Lahiri, appearing on þe- 
half of the respondents, tried to draw 
considerable inspiration from the deci- 
sion in AIR 1950 Assam 55 (supra), 
which, more or less, clinches the issue. 
This was a case where the defendants 
asserted adverse possession and the 
plaintiffs pleaded permissive occupa- 
tion and the Court found that the 
plaintiffs failed to prove permissive 
character of the possession of the de~ 
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fendants. In this context, their Lard- 
ships held as follows: 

“If, therefore, a plaintiff bases the 

case on the permissive character of his 
defendants’ possession and fails to 
prove it, he may succeed if his title 
and possession within 12 years have 
been proved. It is only on proof of 
subsisting title that a defendant zan 
be called upon to prove his adverse 
possession. It would not be necessary 
to go into the question of defendant’s 
adverse possession if plaintiff has not 
proved his subsisting title in the suit 
property.” 
Their Lordships came to this conclu- 
sion relying on several pronounce- 
ments from their Lordships of the 
Privy Council. Mr. Lahiri also re- 
ferred to two Full Bench decisions of 
the Madras and Mysore High Courts, 
namely, AIR 1940 Mad 798 (FB) (Official 
Receiver East Godavari v. Govindareéju) 
and AIR 1963 Mys 1 (Lingamma v. 
Putte Gowda). In the first case, it nas 
been observed by their Lordships: 

“The plaintiff is not entitled to 
succeed unless he shows in addition to 
title, that he has been in possession of 
the property. within 12 years of the 
suit. The burden lies upon the plein- 
tiff to prove that he was in possession 
within 12 years of suit; the onus is 
not upon the defendant to prove ad- 
verse possession for a period of 12 
years.” 

In AIR 1963 Mys 1 (FB) at p. 3 the 
following observation is apposite: 


“The plaintiff, who seeks to efect 
persons from immoveable property 
claimed by him on the ground taat 
although they entered into such pro- 
perty as tenants, they were in wrongful 
possession thereof, but fails to prove 
his allegations, has to establish his 
possession within 12 years from the 
date of the suit; otherwise the suit 
should be dismissed.” 

Mr, Chaudhuri on the other hand, 
drew my attention to a decision of the 
Supreme Court in AIR 1965 SC 375 
(Mt. Murti v. Mohd. Mir Khan). A 
careful perusal of the fects of this case 
will clearly show that this authority 
cannot come to the aid of the counsel. 
In this case, the defendant admitted 
that he derived possession from the 
plaintiff astenant and therefore their 
Lordships held that it was a case under 
Article 144 of the Old Limitation Act 
because the nature of possession was 
challenged. Another Supreme Court’s 
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decision to which refererce has been 
made by Mr. Chaudhuri is AIR 1965 
5. C. 1553 (Gurbinder Singh v. Lal 
Singh). This decision also is to a similar 
effect on facts. Here, the plaintiff was 
initially in possession and later dis- 
possessed. 

10. It is therefore clear that 
on the pleadings as well as on the 
proved facts before the Courts below 
the plaintiffs’ case is governed by Arti- 
cle 142 of the Old Limitacion Act and 
since on the finding of the Court be- 
low they could not establish their 
possession within 12 years of the suits, 
all the suits were rightly dismissed. 

11. There is no merit in these 
appeals which are dismissed, but there 
will be no order as to costs. 

Leave to appeal under Clause 15 
of the Letters Patent is prayed for 
and is refused. 

Appeals dismissed. 


we 
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(V 58 C 45) 
P. K. SOSNA a J. AND D. M. 
Dr. Dwijendra Mohan Lahiri, - 
Plaintiff, Petitioner v. Rajendra Nath 
Nath, Defendant, Respondent. 
Civil Revision No. 81 of 1970, D/- 
22-2-1971. from judgment and order 


of G. Hussain, Asst. Dist. J. No. 1, 
Gauhati, D/- 12-5-1970. 
(A) Civil P. C. (1908), S. 115 — 


Revision — If an appellate Court fails 
lo exercise its jurisdiction. by not dis- 
posing of a case under appeal even 
after recording the decisive finding, it 
acts illegally and with material irre- 


gularity. 
(Paras 7, 8, 12) 
Where, therefore, it was found by 
such a Court that the defendant was 
in permissive occupation of the suif 
land under the plaintiff and it was 
subsequently established ky the report 
of the survey Commissioner examined 
as a witness that the land under such 
occupation was held by the plaintiff, 
the Court- is not decreeing the case in 
appeal for eviction but remanding the 
same had acted illegally in as much 
as it failed to exercise its jurisdiction 
for such disposal. (Paras 7, 8, 12) 
(B) Evidence Act (1872), S. 116 — 
Estoppel of a licensee — The rule of 
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estoppel under Section 116 extends in 
terms also to a licensee and for that 
matter to a person in permissive occu- 
pation of immovable property. As 
such, on proof of the occupation, the 
person being a licensee is estopped 
from denying his licensor’s title. - 
(Para 9) 
(C) Civil P. C. (1908)), O. 14, R. 1 
— Framing of Issues — Issues are 
framed for a right — Decision of the 
case with an object to pinpoint the 
real and substantial points of differ- 
ence between the parties specifically 
and clearly emerging out of the plead- 
ings (Para 10) 


However, a Court should refuse 


to frame an issue on the maintainabi-. 


lity of a suit if no specific averment is 

taken in a written Statement which 

does not disclose clearly as to how the 
Suit is not maintainable in law. 

(Para 10) 

S. M. Lahiri, N. M. Lahiri and 

B. M. Mahanta, for Petitioner: P. 

Choudhuri D. K. Sarma, S. K. Go- 

Aai and J. N. Sarma, for Respon- 

ent 


GOSWAMI, C. J.:— This appli- 
cation under Section 115 of the Code 
-of Civil Procedure is directed against 
an order of remand passed by the 
learned Assistant District Judge No. 1, 
Gauhati, while deciding an appeal 
against the decree earlier passed by 
the learned Munsiff. 


2. It is necessary. ta eure to 
the vagary of the litigation in this 
matter over a title suit filed as early 
as on 6th November, 1957 centering 
round a dispute with regard to six 
lessas of land with a thatched cowsh- 
ed in Gauhati town, The learned Mun- 
siff dismissed the suit on 5th June 
1959. An appeal (T. A. 40/59) was 
filed before the Additional District 
Judge who set aside the decree of the 
trial Court on 7th June, 1960 and re- 
manded the suit for ‘disposal. The 
learned Munsiff this time decreed the 
suit on 5th December, 1961. An ap- 
peal (T. A. 15/62) was heard by the 
learned Subordinate Judge, who set 
aside the decree and remanded. the 
suit on Ist September, 1964 for the 
second time for disposal in. accord- 
ance with law by appointing a fresh 
survey commission for surveying of 
dag No. 2506 (measuring 4 Kathas 12 
lessas) to ascertain if the suit land 
formed part of that dag and directed 
that further evidence could be adduc- 


dence if they so desire.” 


A.I. R. 


ed by the parties o on re relating to 
the Survey Commissioner’s report. 
The learned Munsiff heard the suit 
and this time decreed on 30th Janu- 


. ary, 1969. An appeal (T. A. 45/69) 


was taken to the merce Assistant 
District Judge who, ‘12th May, 
1970, set aside the ae of the. learn- 
ed Munsiff and third time remanded 
the suit “for disposal in accordance 
with law after careful consideration 
of all the issues before him by allow- 
ing the parties to adduce further. evi- 
It is against 
this last remand order that this civil 
revision is directed. 


3 The plaintifi’s ease briefly 
is that. he has been in occupation as 
Mourasi tenant of Janardan Temple 
land measuring about 4 K. 10 L. in 
dag No. 1228 (Old) renumbered as dag 
No. 2506 (new) measuring 4K. 12L 
and that the defendant came to occupy 
with the plaintiff’s permission six less- 
as out of this land and erected a 
thatched cowshed therein. -The suit 
was brought when he refused to va- 
cate, after notice. The defendant 
denies the plaintiff’s claim. He states 
that he was in occupation of the land 
in suit independently under Janardan 
temple and not with permission of the 
plaintiff. 

4, The learned Additional Dis- 
trict Judge, while remanding the suit, 
held as under: 

“After taking the entire facts sail 
circumstances into consideration, I 
hold that the defendant occupied the 
land in suit under the plaintiff and he 
has been in permissive possession of 
the same. As I have already indicat- 
ed, the defendant does not claim any 
land of dag No. 2506. The defendant’s 
case is that the suit land does not 
fall within the plaintiff’s dag.” 

The learned Judge further observed: 

“The learned Munsiff will appoint 
an Amin to measure the area of Dag 
No, 2506 belonging to the plaintiff and 
to ascertain whether the land in suit 
forms a part of Dag No. 2506. The 
plaintiff will be entitled to decree on 
the basis of the Amin’s finding. The 
other points should be decided on evi- 
dence on record, as the issues were al- 
ready framed and the: parties led evi- 
dence on those issues.” 


5. Before we deal with the 
points, it is necessary to consider what 
was intended by the learned Addi- 
tional District Judge in remanding the 
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suit for the first time. It is true that the 
learned Judge stated in his order that the 
other points should be decided on evidence 
on record as the issues were already fam- 
ed and the parties led evidence on those 
issues. We are of opinion that this obser- 
vation would not entitle the learned Mun- 
sif to interfere with any findings. of fact 
arrived at by the learned Additional Dis- 
trict Judge. As noted earlier, the lea-ned 
Judge held that the defendant occupied 
the land in suit under the plaintiff and he 
has been in permissive possession of the 
same. He also held that the defendant 
did not claim any land of Dag No. 2506 
and his whole case was that the suit land 
did not fall within the plaintiffs dag. The 
learned Assistant District Judge later rght- 
ly held that the only issue remained tc be 
ecided was whether the suit land formed 
part of Dag No. 2506 of the plaintiff, and 
e rightly remanded the suit directing the 
learned Munsiff to appoint a fresh Survey 
Commission for survey of Dag No. 2506 
to ascertain if the suit land forms part of 
that dag. The learned Munsiff therefore 
was required only to consider whether the 
report of the third and last survey was 
correct or not and he accepted the report 
after considering the evidence given by the 
Commissioner, who was cross-examined by 
the defendant at length. On the Survey 
Commissioners report and his evidence, 
the learned Munsiff held that the plaintif 
was entitled to get possession of five lessas 
of land lying on the contiguous west o 
the dag which was found in the defendant’s 
possession. The suit was accordingly de- 
creed with respect to five lessas of land 
eee of six lessas claimed by the p.ain- 


6. The learned Assistant District 
Judge completely misconceived the scope 
of the dispute that survived for adjudicction 
in the suit after the previous two appellate 
courts had passed the orders in the two 


earlier appeals, namely T. A. 40/59 and 
T. A. 15/62. ‘ 


7, This is a simple suit in which 
the plaintiff wants recovery of six lessas 
of land where the defendant is having a 
cowshed with his permission. The gues- 
tion of title to the land does not arise. If 
the plaintiff establishes permissive occupa- 
tion of the defendant, he is entitled io a 
decree for eviction. The learned Addi- 
tional District Judge found as a fact that 

e defendant was in permissive occupetion 
of the land under the plaintiff. Since, 
however, as the defendant has asserted 
that the land in suit is not included in the 


ne which is mentioned by the plaintiff, 
it became necessary to survey the land in 
order to find out whether the plain-iff’s 
case that the land in suit forms par- of 


dag 2506 is correct or not. That has been 
achieved by appointment cf a Survey Com- 
missioner who stood the test of cross->xa- 
rmination and his report was accepted by 
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the court. In view of the short contro- 
versy that survived after the learned Addi- 
tional District Judge had determined the 
most important question about permissive 
occupation of the defendant, the learne 
Munsiff could not have gone beyond the 
ambit of the enquiry indicated in the ear- 
lier two appellate judgments which he was 
bound to follow. Indeed, those two judg- 
ments were never questioned by any of the 
parties in a higher court. The learned 
Assistant District Judge therefore acted 
illegally and with material irregularity in 
not deciding the appeal as it was and in 
remanding the suit in the way he has done. 
He has, therefore, failed to exercise his 
jurisdiction in not disposing of the appeal 
in accordance with law. We are, there- 
fore, constrained to set aside the judgment 
and order of the learned Assistant District 
Fudge. 

8. Since we have exercised our 
jurisdiction under Section 115, C.P.C. in 
this case to interfere with the order, what 
would be the order which we should pass? 
Should we remand the matter again to the 
first appellate court and for the forth time 
in the history of this litigation? Should 
we continue the problematic uncertainty of 
this litigation resultant as it seems to be of 
the orders of as many as six courts over 
six lessas of land with a tiny cowshed 
which may, after nearly 14 years of its 
challenging existence under the protection 
of the law, perhaps, give in to nature's 

if not yet to a decree of court? The 
justice of the case requires that we take 
the burden ourselves to examine the entire 
records and make the final order on the 
merits, just and appropriate, in the circum- 
stances of the case. Once we hold, which 
we do, that Section 115, C.P.C. is attract- 
ed, there is no bar in law to pass such 
order as the High Court thinks fit including 
final disposal of the suit. 

9. We have found that there is a 
finding of fact by the learned Additional 
District Judge in appeal that the defendant 
was in permissive occupation of the land 
under the plaintiff and the finding is based 
on the evidence of the plaintiff, corrobo- 
rated by P.Ws. 2 and 8. The defendant’s 
case of an independent right directly under 
the temple was found by the learned Judge 
to be false. On the above finding as to 
the permissive occupation of the land, the 
defendant is estopped from denying the 
title of the plaintiff. The second part of 
Section 116, Evidence Act, is clearly appli- 
cable to the defendant. That part of the 
section provides: 

Pee no person who came upon any 
immovable property by the licence of the 
person in possession thereof shall be per- 
mitted to deny that such person had a title 
to such possession at the time when such 
licence was given”. 

The rule of estoppel between landlord and 
tenant is also extended under Section 116, 
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Evidence Act, in terms to licensee and, for 
the matter of that, to a person in permis- 
sive occupation of immovable property. 
The present suit, as framed, is therefore 
clearly maintainable in law. 


10. We -may observe that a court 
should decline to frame an issue as to main- 
tainability of a suit in absence of specific 
averment in the written statement as to 
how and in what circumstances the: same 
is not maintainable in law. A mere vague 
recital in the written statement, without 


anything more,’ cannot be the  besis for 
raising such an issue. Issues are framed 
for a right decision of the case wi an 
object to pinpoint the real and sutstantial 
points of difference between the parties 
specifically and unambiguously emerging 


out of the pleadings. -Vague issues, sug- 
gested in a mechanical way, should not be 
framed to keep the door open for astute 
casuistry as a suit proceeds at  cifferent 
levels leading inevitably to the law’s delay. 
The court has to own its own responsibility 
in framing issues. ome 


11. No question of notice under 
Section 106, Transfer of Property Act, 
arises in view of the finding of the learned 
Judge, although one requisite under - that 
section had been served on the defendant, 
who did not even deny this fact. 


12. The report (Ext. 8) of the Sur- 
vey Commissioner (C.W. 1), his field book 
(Ext, 4) of local investigation read with 
his’ evidence given in the case leave no 
room for doubt in our mind that the sur- 
vey and measurements were pronen and 
faithfully done and only five lessas out of 
the land in dag No. 2506 which the plaintiff 
has been admittedly holding under the tem- 
ple was in occupation of the defencant, as 
shown in the sketch maps, Ext. 5 (1) and 
5 (2), the portion being marked ‘A’ in both. 
Hence, we unhesitatingly come to the con- 
clusion, in agreement with that of. the trial 
Court, that the plaintiff is entitled to get a 
decree for khas possession of five lessas of 
land mentioned above. 


13. We, therefore, allow the appli- 
cation, set aside the judgment and order of 
the learned Assistant District Judge (Shri 
G. Hussain) and restore the decree of the 
learned Munsiff (Shri P. C. Saikia). In the 
special circumstances of the case, wə leave 

e parties to bear their own costs. 


D. M. SEN, J. Berena 14. 
' Application cllowed. 


I agree. 


-who was 


A. I. R. 
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P. K. GOSWAMI, S J. AND D. M. SEN, 


Naresh Chandra Sen, Petitioner’ v. De- 
puty Commissioner (Supply) United Khasi 
and Jaintia Hills, Shillong and others, Res- 
pondents. 


Civil Rule No. 189 of 1969, D/- 9-8- 


(A) Constitution of India, Art. 226 — 
Rules of natural justice —- Even in ad- 
ministrative orders like cancelling the licem- 
ces under Foodstuffs Control Order the 
licencee should be given reasonable oppor- 
tunity to explain allegations against him. 
Otherwise the order of cancellation will be 


invalid for violation of the principles of 
natural justice. (X-Ref: Natural justice)— 
(X-Ref: Assam Foodstuffs (Distribution) 
Control Order (1958), Cl. 3 (2)). (Para 3) 

(B) Assam Foodstuffs (Distribution) 


Control Order (1958), Cl. 3 (2) — Revoca- 
tion of licence cannot be automatic. There 
must be an expression of the opinion of the 
Deputy Commissioner that in the interest of 
general public it is mecessary or expedient 


to cancel the licence. ara 4 
N. M. Lahiri, Advocate,. General 
Meghalya and B. M. Mahanta, for Pet- 
tioner; K. Sarma, for Respondents. 
GOSWAMI, C. J:— This application 
under Article 226 of the Constitution of 
India is directed against an order of the 
Deputy . Commissioner (Supply), United 
Khasi-Jaintia Hills, ilong, dated 14th 


March, 1969, cancelling the appointment of 
the petitioner as a retail dealer in respect 
of foodstuffs under the Assam Foodstuffs 
(Distribution) Control Order, 1958, herein- 
after called ‘the order’, and forfeiting his 
security deposit. 

2. The petitioner was appointed as 
a retail dealer on 29th November, 1962 on 
certain terms and conditions mentioned in 
the letter of appointment (Annexure 1). On 
llth December, 1968 the respondent No. 2 
the Sub-divisional Officer (Supply) 
under the Deputy Commissioner (Respon- 
dent No. 1) found shortage of 69.100 grams 
of sugar in the course of checking his shop. 
The licence was later suspended by an order 
dated 17th December, 1968 and he was 


‘asked to explain why the same should not 


be cancelled and the security money be 
forfeited. The petitioner submitted his ex- 
ages stating that since he was personal- 
y not present in the shop, the employee 
concerned could not inform the officer that 
a portion of the sugar was in his godown 
nearby, where it had been removed earlier 
on account of the shop premises being under 
repairs. The respondent No. 1 did not ac- 
cept the explanation and cancelled the 
licence and forfeited the security deposit by 
the impugned order. . 
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3. The impugned order is pessed 
under Clause 3 (2) of the Order, which may 
be read: 


“The Director may, atter giving an ap- 
pointed retailer an opportunity of stating his 
case and for reasons to be recorded in writ- 
ing, amend, vary, suspend or revoke his ap- 
pointment whenever, in the opinion of the 
Director, it is in the interest of the 

eneral public necessary cr expedient s> to 
o and in every such case the ap- 
ointed retailer shall be bound to suren- 
-Pa on demand, to the Director the crder 
of appointment for endorsement or caacel- 
lation, as the case may be.” 
The impugned order ne 4) does not 
disclose any reasons. This order, however, 
may be considered as one communicctin 
the order of cancellation and forfeiturs o 
security deposit. The original records are 
produced before us by the learned covnse 
appearing for the respondents and we fi 

at the Deputy Commissioner agreed with 
the reasons given by the Enquiry Oficer 
for cancellation of the appointment. Al- 
though, therefore, the reasons were not 
communicated to the petitioner, we may 
assume in this case that reasons have >een 
recorded by the Deputy Commissioner. It 
is also not denied that he is authorised to 
perform the functions of the Director. From 
a perusal of the reasons, we fi that a 
Sub-Inspector of Supply had gone to the 
shop of the petitioner on 28rd December, 
1968 for seizing his stock-book and sale- 
register of rice, sugar etc., but that he re- 
fused to handover the same. This fact was 
brought to the notice of the Deputy Com- 
missioner on 28th December, 1968 whem he 
made an endorsement in these words, name~ 
ly— “This will go against him.” Inceed, 
this did go against the petitioner, as we 
find, on a perusal of the reasons for camcell- 
ing the licence, the fact of the petitioners 
refusal to handover the azcount books was 
relied upon by the authority. When he had 
been earlier asked to show cause, this 
ground was not a basis of the charge; yet, 
without giving any reasonable opportunity 
to the petitioner to explain this subseq ent 
fact of refusal by him to handover the ac- 
count books, the impugned order was besed, 
inter alia on this fact. Even in an admiinis- 
trative order of this kind, it is necessary that 
reasonable opportunity should be affo-ded 
to a party against whom an order of zan- 
cellation of the kind is sought to be made. 
The order is therefore invalid for violetion 
of the principles of natural justice. 


4, There is yet another serious in- 
firmity in the order. Under Clause 2 (2) 
of the Order, the Director may revoke the 
appointment whenever in his opinion, -t is 
in the interest of the general public neces- 
sary or expedient to revoke the same. On 
a perusal of the reasons in the original re- 
cords, we do not find any expression of opi- 
nion of the Deputy Commissioner that the 
revocation, in his opinion, was necessar7 or 
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expedient in the interest of the general pub- 
lic. The words “Whenever, in the opinion 
of the Director, it is in the interest of the 
general public necessary or expedient so to 
do”, are not a surplusage as urged by the 
learned Counsel for the respondents. There 
is a presumption against surplusage or re- 
dundancy in a statute. If we read Cl. 3 (9), 
without the above-quoted words, the sub- 
mission of the learned counsel that it is not 
necessary to express any opinion bearing on 
the interest of the general public, may be 
correct, But the presence of these words 
has got to be given its appropriate effect. 
In passing an order of this kind, the Direc 
tor has to record his reasons and pass any 
one of the pes ee namely amend- 
ing, varying, suspending or revoking the ap- 
pointment. It is in this background that he is 
required to form an opinion as to which 
articular order .will be necessary or expe- 
ient in the interest of the general public. 
Revocation of licence under Clause 3 (2) is 
not automatic. Besides, giving the appoint- 
ed retailer a reasonable opportunity of de- 
fending his licence, the Director has to con- 
sider the interest of the general public in 
passing the final order in a given case. If 
ais important consideration, which is pro- 
vided under Clause 8 (2) is kept in mind, it 
stands to reason that the authority concern- 
ed will have to consider all relevant aspects 
of the matter before a final order is passed. . 
It is therefore, necessary that in the order 
giving the reasons for cancellation of the 
cence, the authority concerned gives its 
opinion whether it is necessary or expedient 
in the interest of the general public to pass 
the particular order. The order is, there- 
fore, bad in law in absence of any expres- 
sion of the opinion of the Deputy Commis- 
sioner that it is in the interest of the general 
p necessary or expedient to cancel the 
cence, The order is, therefore, liable to 
be quashed even on this ground. 


5 In the result, the impugned 
order is quashed. The petition is allowed. 
We will, however make no order as to costs. 


D. M. SEN, J.:— 6. I agree. 


Petition allowed. 
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P, K. GOSWAMI, Oy AND D. M. SEN, 


Sita Kanta Sarma, Petitioner v. Assis- 
tant Registrar of Co-operative Societies Cum 
Sale Officer, Co-operative Land Mortgage 
Bank Ltd., and others, Respondents. 


woe Rule No. 457 of 1968, D/- 19-2- 
(A) Co-operative Societies — Assam 


Co-operative Land Mortgage Bank Act, 
1960 (1 of 1961), S. 11 — The Bank can- 
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not sell mortgaged: property without inter- 
vention of the Court unless the condition in 
Section 1] regarding such sale without in- 
tervention of the Court is incorporated in 
mortgage deed and there exists previous 
authorisation by the Board of Directors to 


sell the property. (Para 5) 
(B) Co-operative Societies — Assam 
Co-operative Land Mortgage Bank Act, 


1960 (1 of 1961), S. 18 —- Bar under S. 18 
will operate only if power of sale under Sec- 
tion 11 (1) is exercised after due compli- 
ance with provisions of. Section 11 (2). (X- 
Ref: S. 11 (1) and (2)). (Para 4) 

B. M. Goswami and R. C. Bhattachar- 
jee, for Petitioner; K. P. Sen, T. C. Das and 
A. C. Das, for Respondents. 

GOSWAMI, C. J.:— This application 
under Article 226 of the Constitution of 
India is directed against an order of the 
Assistant Registrar of Co-operative Societies 
Cum Sale Officer, Co-operative Land Mort- 
fase Bank Ltd., Gauhati, dated 28-11-68 

y which he held an auction sale of certain 
immovable property belonging to the peti- 
tioner which was subject to a mortgage to 
the Co-operative Land Mortgage Bank Ltd. 

2. It is stated that the mortgagor 
failed to-pay the dues and the mortgaged 
property was put to auction sale after giv- 
ing requisite notice to the mortgagor. An- 
nexure P’ is a notice under Section 11 (2) 
- (b) of the Assam Co-operative Land Mort- 
gage Bank Act, 1960, hereinafter called 
‘the Act’. This notice shows that the land 
was sold in public auction under Section 12 
of the Act. It is, therefore, difficult to ap- 

eciate the submission of Mr. K. P. Sen on 

ehalf of the Bank that the sale did not 
take place under the provisions of this Act. 


Mr. Sen on behalf of the Bank has urged 
that we should not look into the provisions 


of the Act but should be guided by the 
provisions of the Assam Co-operative Socie- 
ties Act, 1949. In view of the very notice 
(Annexure ‘B’), this submission is absolutely 
without any force. The Respondent No. 1 
acted in conformity with the provisions of 
this Act and, therefore, we will have to take 
into consideration only the provisions of this 
Act and not of the Assam Co-operative So- 
cieties Act, as urged by Mr. Sen. Mr. B. M. 
Goswami, the learned Counsel for the peti- 
tioner, submits that before recourse is 
taken to S5. 11 (1) of this Act, there are cer- 
tain conditions precedent which have to be 
fulfilled. We will, therefore, read this sec- 
tion: 
“11. (1) Notwithstanding anything con- 
tained in the Transfer of Property Act, 
1882, where a edie of sale without the 
intervention of the Court is expressly con- 
ferred on the Mortgage Bank by the mort- 
gage deed, the Committeé of such bank or 
any person authorised by such Committee 
in this behalf shall, in case of default of 
payment of the mortgage money or any 
part thereof, have power in addition to 
any other remedy available to the Bank to 


bring the mortgaged „property to sale with- 
out the intervention of the Court. 

(2) No such power shall be exercised 
unless and until— 

(a) the Board has previously authoris- 
ed the exercise of the power conferred by 
sub-section (1) after hearing the objections, 

any, of the mortgagor; 


kod gr 


(c) 
We have asked Mr. Sen whether the Board 


in this case, the Board of Directors of the 


Gauhati Co-operative Land Mortgage Bank 
Ltd., had previously authorised the exercise 
of the power under Section 11 (1) of the 
Act. The learned Counsel frankly admits 
that no such authorisation has been given 
by the Board, Faced with this position, 
the learned Counsel did not like to rely 
upon the provisions of this Act but took re- 
course to the provisions of the Assam Co- 
op ve Societies Act to which we have 
already adverted, 

_ 8. Mr. Sen next contends that Sec- 
tion 18, at any rate, would bar adjudication 
of any question of title of the purchaser on 
the ground of irregularity of the sale ete. 
We may, therefore, read that section. 

“18. Where any property. is sold in the 
exercise or Buspar exercise of a power 
of sale under the provision of this Act, the 
title of the purchaser shall not be question- 
ed on the ground that— 


(a) the circumstances required for 
authorising the sale had arisen: or 
, due notice of the sale was not 
given; or 


(c) the power of sale was otherwise 
improperly or irregularly exercised: 

ut any person who has suffered any 
sae by an unauthorised, improper or 
irregular exercise of any such power sh 
have a remedy in damages 
mortgage Bank. Such property, 
in the purchaser free from 
brances.” 


4, Taking the second submission 
first, before Section 18 of the Act can be 
called in aid in an appropriate proceeding, 
there must be an exercise of the power 
under Section 11 (1) of the Act.. Section 11 
(2) in terms gives a mandate that no such 
power shall be exercised unless and until 
the Board has authorised the exercise of 
such power under Section 11 (1) of the Act. 
In view of the clear mandate in the section 
itself, not to exercise the power under Sec- 
tion 11 (1) unless there has been a prior 
authorisation by the Board, the exercise of 
power in this case by the respondent No. 1 
is no exercise of power in Jaw under the 
provisions of this Act: Therefore, Sec. 18 
cannot be pleaded as a bar at We 
should, however, observe that although we 
have dealt with the submission of Mr. Sen 
under Section 18 of the Act, that section 
will not be a bar to the exercise of the 
power under Art. 226 of the Constitution 
in an appropriate case, 


against the 
shall vest 
encum- 
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5. Regarding the first submission, 
it is apparent that in this case there is ro 
express provision in the mortgage deed that 
the mortgagee-bank has the power to s 
without the intervention of the Court. When 
this power is not expressly conferred by the 
terms of the mortgage deed, Section 11 (1) 
is not attracted. Before Sec. 11 of the Ast 
is resorted to, there must firstly be an ex- 
press empowerment in the deed, upon 
the mortgagee to sell the mortgage- propery 
without intervention of the Court, and s- 
condly there must be, a previous autho-i- 
sation by the Board of Directors to sell the 
property. There are also other conditions 
in Section 11 (2), which we may not refr 
to in this case. In any view of the matter, 
the entire sale is unauthorised under tae 
provisions of this Act and is liable to be 
quashed, which we hereby do, in exercbe 
of the powers under Article 226 of the 
Constitution. 


6. Mr. T. C. Das, the learned 
Counsel appearing for the respondent No. 4, 
submits that we should give a direction to 
the Bank to return the money which he ha 
deposited in pursuance of the sale of thé 
property. We do not like to give any direc- 
tion to the Bank in this matter in absenze 
of a specific’ application by this respondeat. 
Since, however, the sale has been quashed, 
all the advantages, which any of the parties 
may be entitled to, will be available to hm 
under the law. 


7. The application is accordingly 
allowed. The impugned order, namely the 
order dated 23rd November, 1968, is sc- 
cordingly quashed. ‘There will be no orcer 
as to costs. 


D. M. SEN, J. — 8. I agree. 
Application allowed. 
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M. C. PATHAK, J. 


Lal Singh Kabui, Petitioner v. The 
State of Assam, Opposite Party. 

Criminal Revision No. 65 of 1969, D/- 
27-11-1970, from judgment and - order of 
B. oe S. J., Cachar, Silchar, D/- $7- 


(A) Arms Act (1959), S. 389 -—~ Sanc- 
tion — Requirements of valid sanction. 


It must be proved that the sanction for 
prosecution under Section 89 of Act is 
given in respect of the facts constituting -he 
offence charged. Where facts are not reber- 
red on the face of the sanction nor is it 
proved by extraneous evidence that they 
are placed before the sanctioning author-ty, 
the sanction is not valid and the tial 


court not be court of competent juis- 
diction. Sanction said to have been ac- 
LN/AO/G292/70/VSS/G 


Lal Singh v. State (Pathak J.) 


_ 
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corded on the recommendation of another 
shows t the sanctioning authority made 
the order without applyin his mind to the 
facts of the case and such an order is not 
a sanction order contemplated by S. 89. 
AIR 1948 PC 82 & AIR 1954 SC 687, Rel. 
on. | (Para 7) 
(B) Arms Act (1959), S. 39 — Absence 
of notification that Additional District 
Magistrate was empowered by State Gov- 
ernment under S. 10 (2) Cr. P, C. to have 
powers of District Magistrate under any 
other law — Sanction accorded by hiw, in- 
valid. (Para 7) 
Cases Referred: Chronological Paras 
(1954) AIR 1954 SC 687 (V 41) = 
1954 Cri LJ -1656, Madan Mohan 
Singh v. State of Uttar Pradesh K 
(1948) AIR 1948 PC 82 (V 55) = 
' 49 Cri LJ 261, Gokulchand Dwar- 
kadas Morarka v. The King 


M. H. Chaudhury, M. S. Rahman, for 
Petitioner; P. C. Kataki, appearing as Pub- 
lic Prosecutor, for Opposite Party, 


ORDER:—- This revision petitioa is 
directed against the order of conviction and 
sentence passed against the accused-peti- 
tioner under Section 25 (1) (a) of the Arms 
Act, 1959, 


2. The prosecution case is that on 
2-9-66 at about 8.30 P. M. the accused was 
found by the Assistant Sub-Inspector of 
Police of the Badarpur G. R. P. S. and some 
Excise constables, sitting on a bench in the 

ird class waiting shed of the Badarpur 
Railway Station, On suspicion his luggages 
were searched and nothing was found. 
Then his person was searched and from the 

ocket of his trousers five live cartridges 
fitted to a charger of- .808 rifle were re- 
covered. The accused could not furnish any 
satisfactory explanation about the posses- 
sion of the same. The Assistant Sub-Ins- 
pector of Police submitted an offence report 
to the Officer-in-charge o Badarpur 
G. R. P. S. After investigation charge sheet 
under Section 25 (1) (a) of the Arms Act 
was submitted against the accused-peti- 
Charge under Section 25 (1) (a) of 
the Arms Act was framed against him to 
which he pleaded not guilty. ; 

3. The defence case was that the 
cartridges were not found with him. He 
alleged that the police personnel demanded 
a sum of Rs. 500/- from him as he happen- 
ed to be a Naga and when he refused to pay 
the same, the case had been instituted false- 
ly against him. No defence witness was 
examined. The prosecution examined five 
witnesses including the Investigating Of- 
cer, 


4, On consideration of the evidence 
on record the learned Magistrate found the 
charge proved against the accused-petitioner 
and convicted him under Section 25 (1) (a) 
of the Arms Act and sentenced him to 
suffer rigorous imprisonment for one year 
only. An appeal was preferred before the 
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viction but reduced the sentence to rigor- 
ous imprisonment for three months only. 
Hence this revision petition. 


5. Mr. M. H. Choudhury, the 
learned counsel’ appearing for the petitioner. 
challenges the order of the learned Sessions 


fudge on three grounds— (1) that there 
was no sanction under Section $89 of the 
Arms Act, 1959; (2) that the charge was 
illegal; and (3) that the sentence was 
severe, > 

6. It is found from the judgment of 
the learned Sessions Judge that no sanction 
was really proved and made an exbibit in 
the instant case. P, W. 5, the Investigatin 
Officer, stated that sanction was obtaine 
for prosecution of the accused., The learn- 
ed counsel appearing for the State submits 
that the order of sanction was filed along 
with the charge-sheet and the sanction order 
is in the record. The sanction found in the 
record is in the following terms:-— 


“Sanction in hereby accorded for pro- 
secution of Shri Lal Singh Kabui s/o. Khagi- 
then Kabui of Sanguibron P. S. Imphal 
Manipur State u/s. 25 (1) A of the Arms 
Act, 1959 in connection with Badarpur 
G. R. Ps Case No. 1 (9) 66 as recommended. 
by the S. R. P. Assam Haflong vide his 
No, E/19954/SR-37/66, dated, 27-10-66.” 
It is submitted at the bar that the letter of 
the S. R. P. is not in the case record. Mr. 
Chaudhury, the learned counsel submits that 
the sanction in the instant case is bad on 
two grounds — firstly, that the sanction was 
not accorded by the District Magistrate as 
required under Section 89 of the Arms Act, 
and secondly the alleged sanction is not a 
eE for prosecution as required under 

e law. 


7. The sanction has been accorded 
by the Additional District eee (EJ, 
Cachar. No notification could be produc- 
ed by the learned counsel for the State to 
show that the Additonal District Magis- 
trate concerned was empowered by the 
State Government under Section 10 (2) of 
the Criminal Procedure Code to have all or 
any of the powers of a District Magistrate 
' under any other: law for the time being in 
force. Even assuming that the Additional 
District Magistrate concerned 
ised under Section 10 (2) 
Procedure Code for exercising powers of 
District Magistrate under any er law, 
we have to consider whether the sanction 
in the instant. case is sufficient under the 
law. It does not appear on the face of the 
sanction order whether the facts of the case 
were placed before the sanctioning authority. 
On the other hand it is found that the learn- 
ed Additional District Magistrate accorded 
sanction for prosecution of the accused as 
recommended by the , sam, Haf- 
long. It is not at all clear from the sanc- 
tion order that the sanctioning authority ap- 
plied his mind to the facts of the case to 


[Prs. 4-7] Lal Singh v. State (Pathak J.) 
learned Sessions Judge who upheld the con- ` 


was autho- 
of the Criminal 


_tion to prove 
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come to a decision of his dwn whether sanc- 
tion for prosecution in the instant case 
should be accorded or not. In the case of 
Gokulchand Dwarkadas Morarka v. The 
King, AIR 1948 PC 82 it has been observ- 
ed as follows:— 


“A sanction which simply names the 
person to be prosecuted and specifies the. 


provision of the Order which he is alleged. 
to have contravened is not a sufficient com- 
pliance with Cl. 28. In order to comply 
with the provisions of Clause 23, it must be 
proved that the sanction was given in res- 
pect of the facts constituting the offence 
charged. It is plainly desirable that the 
facts should be referred to on the face of 
the sanction, but this is not essential since 
Clause 23 does not require the sanction to 
be in any particular form, nor even to be 
in writing. But if the facts constituting the 
offence charged are not shown on the face 
of the sanction, the prosecution must prove 
by extraneous evidence that those facts were 
placed before the sanctioning authority. The 
sanction to prosecute is an important matter; 
it constitutes a condition precedent to the 
institution of the a on and the Gov- 
ernment have an absolute discretion to grant 
or withhold their sanction. They are not 
concerned merely to see that the evidence 
discloses a prima facie case against the per- 
son sought to be prosecuted. They can re- 
fuse sanction on any ground which com- 
mends itself to them, for example, that on 
political or economic grounds they regard 
a prosecution as inexpedient. Where facts 
are not referred to on the face of the sanc- 
tion nor is it proved by extraneous evidence 
that they were placed before the sanction- 
ing authority, the sanction is invalid, and 
the trial Court would not be a Court of 
competent jurisdiction, This being so the 
defect cannot be cured under Section 537, 
Criminal P. C., as 4 defect in the jurisdic- 
tion of the Court can never be cured under 
Section 587.” l 


In -Madan Mohan Singh v. State of Uttar 
Pradesh, reported in AIR 1954 SC 637, the 
Supreme Court observed— : 


“The burden of proving that the requi- 
site sanction has been obtained rests on the 
prosecution, and such burden includes proof 
that the sanctioning authority had given the 
sanction in reference to the facts on which 
the proposed prosecution was to be based: 
and these facts might appear on the face of 
the sanction or might be proved by extrane- 
ous evidence. In the present case the facts 
constituting the offence do not appear on 
the face of the letter Ex. P-10. It was 
consequently incumbent upon the prosecu- 
by other evidence that the 
material facts constituting the offence were 
placed before the  sanctionin authority. 
This they did not attempt to do.” 

In the instant case curiously enough the 
sanction was not proved. It is found that 


the facts that were placed: before the sanc- 
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tioning authority do not ap 
of the sanction order found in the record. 
No evidence has been produced by the pro- 
secution that the material facts were placed 
before the sanctioning authority for giving 
sanction for prosecution under Section 39 of 
the Arms Act, That being the position it is 
not known whether the sanctioning autto- 
rity at all considered the facts of the cese 
before he accorded the sanction. t 
apart, the sanction in the instant case €p- 

ears to have been made as recommended 
y the S. R. P., which shows that it was 
simply a stereotyped order cf the Additional 
District Magistrate without applying ais 
mind to the facts of the case. 

8. In the circumstances I hold that 
the sanction order, which appears in the 
record of the case, is not a sanction order as 
contemplated under Section 89 of the Arns 
Act, and since there was no sanction in ac- 
cordance with law the Court had no juris- 
diction to try the accused at all and ihe 
conviction and sentence of the petitioner 
must be quashed. 

9. In the result the petition is al- 
lowed and the conviction aa sentence of 


ar on the fare 


the petitioner under Section 25 (1) {a) of 
the Arms Act, are quashed. 
10. Since the petition is allowed 


on this important point, I do not think it 
necessary to discuss the other points raized 
by the learned counsel. . es 
~ Revision allowed. 


en 
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P. K. GOSWAMI, C. J. AND 
B. N. SARMA, Í. 


Siba Prasad Baruab, Fetitioner v. The 
PI EAA University and others, Respon- 
ents. ; 


ao Rule No. 876 of 1968, D/- 8C-4- 


Education — Gauhati University Act, 
1947 (Assam Act 16 of 1947), S. 25 — 
First Regulations, Art. 5 — As envisaged 
under Article 5 of the Regulations the riles 
‘of Gauhati University relating to the Law 
Course alone are applicable to the Law 
Examinations of Dibrugarh University. 

l (Para 4) 

Where, therefore, a candidate appear- 
ing at the Final Law Examination of Dikhru- 
garh University fails to cbtain the mini- 
mum aggregate of 50 per cent. marks in- 


dependently of the marks secured at the © 


Previous Examination as laid down under 
the Gauhati University rules for Law 
Course, he cannot be declared to have pass- 
ed the Final Examination on the basis of 
combined assessment of two years M.A. 
Course of Gauhati University. Art. 5 of 
the Regulations does not require adoption 


EO/FO/C518/71/JRS - 


Siba Prasad v. Dibrugarh Univessity (Goswami C. J:) [Prs. 1-8] 


- the petitioner. 
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of combined assessment of the M.A. Course 
in dealing with the Law Examinations of 
Dibrugarh University, nor does it contem- 
late correlation o e former with the 
atter. Hence, the Gauhati University 
rules for three years’ Law Course are ap- 
plicable to the Law Examinations of Dibru- 
garh University prescribing the two years’ ' 
course, even though there is variance in 
the duration of Courses. (Para 4) 


J. P. Bhattacharjee and P. G. Baruah, 
for Petitioner; R. C. Choudhuri, for Res- 
pondeėnts. 

GOSWAMI, C. J.:— This application 
under Article 226 of the Constitution of 
India is directed against the Dibrugarh 
University and other respondents praying 
or a writ of mandamus against them for 
commanding them to declare the petitioner 
to bave passed the Final Law Examination 
held by the University in 1967. 


2. The petitioner obtained degree 
of Bachelor of Arts in the year 1963 and 
was admitted in the Jorhat Law College in 
1965 which is a recognised professional 
college under the Dibrugarh University for 
prosecuting the Bachelor of Law degree 
course. e- Dibrugarh University by the 
First Regulations relating to the Curricula 
and Syllabi of Post-graduate courses made 
the Law Course to be of two years’ dura- 


tion and was divided into Law (Previous) 


and Law (Final), one year for each 

e Law (Previous) Examination has six 
papers with 100 marks in each paper and 
the Law (Final) Examination similarly the 
remaining six p ei with 100 marks in 
each paper. e petitioner passed the 


part, 


‘Law (Previous) Examination obtaining more 


than 50% of the aggregate of the total 
marks. In due course, he sat for the Final 
Examination, but when the results were 
announced he was not shown as success- 
ful candidate. In the Law (Previous) Exa- 
mination he passed in all the papers and 
secured 857 out of 600 marks. In the 
Law (Final) Examination, although he 
secured more than 80% of marks, which 
is the minimum pass mark, in all the 
papers, his aggregate marks were only 267, 
that is to say, 33 marks less than 300 which 
is the minimum aggregate which, it is 
said, he is required to obtain in order to 


pass. The petitioner represented to the 
University that he should have been dec- 


lared to have passed the Law (Final) Exa- 
mination in accordance with the Rules of 
the University, but the respondents did not 
accede to the prayer. ; 


3. Mr. . P. Bhattacharjee, the 
learned counsel for the petitioner, submits 
that the University is wrong in applying 
the rules applicable to the Law Examina- 
tion of the Gauhati University in failing | 
According to him, the Uni- 
versity ought to have adopted the rales 
applicable to the Master of Arts degree of 
the Gauhati University where the examina- 
tion is held in two parts, namely Previous 
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and Final. The learned counsel, in sup- 
port of his submission, draws our attention 
to the First Regulations of the Dibrugarh 
University published in the Assam Gazette 
Extraordinary dated October 18, 1965 at 
page 616. By Article 8 (1), the Curricula, 
Syllabi and Text Books for Post-Graduate 
‘Courses in such subjects as prescribed by 
the Gauhati University shall be deemed to 
have been prescribed by the Dibrugarh 
University till they are modified by the 
Act. By the proviso thereof, the Law 
Course shall be of two years’ duration -and 
shall be divided into Law (Previous) and 
Law (Final) and the duration of these shall 
be one year each with papers and marks 
as shown below: 


(a) Law (Previous) Examination. 


1. Indian Constitutional Law 100 marks. 
2. Hindu Law and Muhammadan l 

Law 100 marks 
3. Law of Contract 100 marks 
4, Crimin aw 100 mar 
5. Transfer of Property Act 

and Registration Act 100 marks. 
6. Jurisprudence and Tort 100 marks 


(b) Law (Final) Examination. 
1. Administrative Law and Com- 
mercial Law or Labour Law 100 marks. 
2. Land Laws and Indian 
Succession Act 100 
3. Evidence and Limitation 100 
4, Civil Procedure Code Drafting 
and Conveyances 100 
5. Private International Law and 
General .Principles of Cri- 
minal Procedure 100 marks. 
6. Equity 100 marks. 
(2) The Syllabi, Text Books and Lead- 
ing cases in respect of the Law (Previous 
and Final) Examinations shall be the same 
as prescribed by the Gauhati University 
for its Law Course. 


Article 4 relates to 
Pre-University courses. 
be read: 


“The Rules and Regulations for vari- 
ous Examinations of the Gauhati Univer- 
sity in force in that University on the date 
of establishment of the Dibrugarh Univer- 
ity, shall govern the Examinations under 
Articles 8 and 4 above.” 


4, It is contended by the peti- 
tioner that since the Rules and Regulations 
of the Gauhati- University are applicable in 
this case, those of the Gauhati University 
that are pertinent to and applicable to two 
years’ course alone should govern the Law 
Course of the Dibrugarh University. There 
is a two years’ course in M.A. in the Gau- 
hati University and Section 4 of the Ordi- 
nance of the Gauhati University relating to 
M.A.. M.Sc., and M.Com. Examinations 
provides that the result of the successful 
candidates in the Previous Examinations 
shall be announced in a single pass list 
without divisions; the classification of the 
final result will be declared on the com- 


marks. 


Under-Graduate and 
Article 5 may now 


A.I. R. 


bined assessment of both the Previous and 
Final Examinations. According to the 
learned counsel, under Section 4 of the 
Ordinance, the petitioner should have been 
declared to have passed on the combined 
assessment of both the Previous and Fin 
Law Examination as he has secured an ag- 
gregate of 52% of marks which is more 
than the minimum 45% for M.A. Second 
class pass in the Gauhati University. 


It is, therefore, necessary to consider 
whether under Article 5 of the First Regu- 
lations it is permissible to rap ed the 
yardstick of the M.A. Course of the Gau- 
hati University in declaring the result of 
the Law Course under the Dibrugarh Uni- 
versity, Article 5 refers to “various exa- 
minations of the Gauhati University” to 
govern the examinations of the Dibrugarh 
University. It is difficult to accept the 
contention that Law Examinations of the 
Dibrugarh University are not equated with 
those of the Gauhati University. It is 
evident that in both the Universities there 
are 12 papers for the entire Law Course. 
While in the Gauhati University the course 
is spread in three years with four papers 
for each year, namely Preliminary, Inter- 
mediate and Final, the Dibrugarh Univer- 
sity after adopting the prescription of Cur- 
ricula, Syllabi and Text Books of the Gau- 
hati University made a departure by intro- 
ducing a two years’ course for law keep- 
ing intact the Curricula, Syllabi and Text 
Books of the entire course. While doing 
so, they divided the papers into two groups 
of six papers as set out above. The entire 
course in both the Universities has 1200 
marks and a candidate has to secure 80% 
minimum marks for passing in each paper, 
while at the same time he has to secure 
an aggregate of 50% marks in each course 
or examination. There is no provision in 
the Rules under the Gauhati University in 
the Law Course to carry over the marks 
of one course to the other and the result 
of each course is assessed independently 
without reference to the other course or 
courses. The underlying principle in the 
Law Course in the Gauhati University is 
that a candidate has to secure 30% mini- 
mum marks in each paper and a 
total aggregate of 50% in each course. 

ere is no combined assessment of the 
three- courses while declaring the result of 
the Final Law Examination. The combin- 
ed assessment of Previous and Final Exa- 
minations provided for in M.A. Course is 
not laid down for the Law Course. 


We are, therefore, unable to hold that 
Article 5 of the First Regulation requires 
the Dibrugarh University to adopt the com- 
bined assessment of the two years’ M.A. 
course laid down under Section 4 of the 
Ordinance of the Gauhati University are] - 
to correlate the Law Course with the M.A. 
course in absence of any definite rules in 
that behalf. In dealing with the Law Exa- 
minations of the Dibrugarh University, 
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those alone of the Gauhati University are 
the guideline under Article 5. The M.A. 
examination, merely on account of the si- 
militude of the duration of the course, 
cannot take that place. There is, there- 
fore, no violation of any statutory rules by 
the Dibrugarh University in not declazin 

the petitioner as having passed the Fin 

Law Examination of the Dibrugarh Univer- 
sity. We do not find any difficulty in ap- 
plying the rules of the Law Course in 
orce in the Gauhati University even in the 
ease of the two years’ course under the 
Dibrugarh University. There is no devia- 
tion by the eee University from any 
principle or method embodied in the rules 
of the Gauhati University regulating the 
conduct of examination in Law Course in 
not declaring the petitioner successful in 
the Law (Final) Examination, with the 
number of papers arranged in two weter- 
tight compartments under the Dibrugarh 
University instead of three under the Gau- 
hati University, the method followed by 
the former is the only rational way to work 
out the examination programme of the Law 
Course. The Dibrugarh University com- 
mitted violation of no rules in the ins-ant 
case. We are, therefore, unable to issu> a 
Writ of Mandamus as prayed for against 
the respondents in this case, 

5. In the result, the applica-ion 
fails and is dismissed. We will, however, 
make no order as to costs. 

B. N. SARMA, J. :— 6. I agree. 

Petition dismiszed. 





AIR 1971 ASSAM AND NAGALAND 158 
(V 58 C 50) 


B. N. SARMA, J. 


Mahamad Ali and others, Appellents 
y. Haji Rashid Ali and others, Respondents. 


Misc. Second Appeal No. 12 of 1£67, 
D/- 28-4-1971, from order of B. Goswemi, 
Dist. J., Cachar, D/- 1-8-1967. 


-(A) Civil P. C. (1908), O. 21, R. 15 —~ 
Payment by judgment-debtor out of Ccurt 
to one of several decree-holders — A jeint 
decree-holder cannot give valid discharge 
in respect of the entire decree only if he 
represents them as a Karta or partner of a 

but, in any other case, he can give 
discharge only to the extent of his interest 
in the decree. (Para 6) 


(B) Civil P. C. (1908), O. 21, R. 15 arena 
Payment by judgment-debtor out of ccurt 
to one of several decree-holders —- Where 
one of the decree-holders gives discharge to 
the extent of his share in the decretal 
amount, the other decree-holders must give 
discount in respect of the share of the de- 


cree-holder giving discharge and cannot 
proceed to realise the entire decretal 
amount. j ara 


EO/FO/C513/71/SNV 


M. Ali v. H. R. Ali (Sarma J.) 
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(C) Civil P. C. (1908), O. 21, R. 15— 
Application by one of several joint decree- 
holders for execution jin respect of his 
share — If some of the joint decree-holders 
apply for execution with regard to certain 
portion of the decree giving up the rest, 
making the joint decree-holders parties to 
the application who do not object to the 
application giving up the rest of the de- 
cree, the application is not liable to be 
dismissed. ATR 1928 Cal 559 & AIR 1934 
Cal 465, Followed. (Para 10) 
Cases Referred: Chronological Paras 
(1954) AIR 1954 All 789 (V 41) = 

1954 All LJ 488, Dondhey Prasad 
© v. Sewak 
(1943) AIR 1948 Pat 188 (V 30) = 

8 Cut LT 86, Adikando Panigrahi 

v. Yetiraju Narayanaswami 5 
(1984) AIR 1934 Cal 465 (V 21) = 

88 Cal WN 163, Kangal Chandra 


v. Nan 
(1928) AIR 1928 Cal 559 (V 15) = 
ILR 56 Cal 12, Tarak Nath v. 
. Moti Lal 10 


K. P. Bhattacharjee, for 
N. M. Dam, for Respondents. 
JUDGMENT :— The short question 
which requires determination in this mis- 
cellaneous second appeal arising out of an 
execution case, is whether some of the 


Appellants; 


joint decree-holders can give a valid dis- 


charge on behalf of 
holders relating to the shares of the latter 
in the decretal amount. The facts leading 
to the appeal, in brief, are as follows:— 


2. 25 persons obtained a joint 
decree against 32 persons for an amount of 
Rs. 4491/- and odd plus costs of the suit. 
In the decree, the extent of liability of 
each of the judgment-debtors was specified 
but so far as the decree-holders are concern- 
ed, the decree was joint—their respective 
shares remaining unspecified. Later, 8 of 
the judgment-debtors including the appel- 
lants paid Rs. 1177/-, to the fullest extent 
of their liability, to 11 of the decree-hol- 
ders, namely decree-holders Nos. 18 to 28 
and obtained a receipt from them. After 
this, the other decree-holders started ‘the ins- 
tant execution case against all the judgment- 
debtors for realisation of a sum of Rupees 
4466.75 P. inclusive of the proportionate 
costs, after deducting from the decretal 
amount a sum of Rs. 1177.18 P. i. e. Rupees 
900/- of the decretal amount and Rupees 
277.18 P. as proportionate costs, represent- 
ing the shares of the decree-holders Nos. 18 


e remaining decree- 


to 28 in the decretal amount. The eight 
judgment-debtors who made amei to 
decree-holders Nos. 18 to 28 then filed a 


petition under Order 21, Rule 2 of the Code 
of Civil Procedure to record satisfaction of 
the decree, so far as they are concerned, in 
view of the earlier Payant made by them 
to 11 of the decree-holders. The executing 
decree-holders filed objection against this 
petition. stating inter alia that the decree- 
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holders Nos. 18 to 28 had no authority to 
give any discharge to the petitioners in res- 
pect of the shares of the other_decree-hold- 
ers and that the. receipt granted by them is 
not binding on other decree-holders. 


8. The learned a 40 before 
whom the execution petition was filed, after 
hearing both the parties, allowed the’ peti- 
tion under Or. 21, Rule 2 and exempted the 
petitioners from payment of any er 
amount under the decree. The’ decree-hol- 
ders then preferred an appeal before the 
District Judge. The learned District Judge 
held that some of the decree-holders are 


not authorised under the law to. give a valid . 
to any part of the | 


discharge with regard 
decretal dues without a clear authority from 
the other decree-holders and that as such, 
the payment made to some of the decree- 
holders and the certificate of satisfaction 
obtained from such of the decree-holders is 
not binding on other decree-holders who 
can take out execution for realisation of the 
entire decretal amount. Being aggrieved 
by this order of the learned District Judge, 
four of the eight judgment-debtors, who 
resisted the decree, so far as they are con- 
cerned, in view of the earlier pomen made 
Dy ien, have come up with this second ap- 
peal. 

4, The first contention of Mr. 
Bhattacherjee, the Jearned counsel for tha 
appellants was that the learned lower ap- 
pellate Court erred in law by holding that 
some of the joint decree-holders alone can- 
not grant a valid discharge of the liabilities 
of the appellants under the decree. His 
second contention was that the execution 
petition of the decree-holders-respondents 
ought to have been held to be not main- 
tainable in law as the same was not filed 
by all the decree-holders or for the benefit 
of all the decree-holders. 


5. The learned counsel for the ap- 
pellants could not show me any authority 
in support of his contention that some of 
the decree-holders alone are competent to 
give a valid discharge on beh of the 
other co-deecree-holders in the absence of 
any authority from such co-decree-holders. 
He sought to rely on the decision in Dhon- 
dhe Prasad v. Sewak AIR 1954 All 789, but 
this decision. clearly goes against him. It 
was held in this case that it is not open to 
one of the two joint decree-holders to certi- 
fy satisfaction of the whole decree so as to 
bind the other decree-holders, although he 
can certify satisfaction in respect of his own 
interest in the decree. The same view was 
taken in Adikundo Panigrahi v. Yetiraju 
Narayanaswami, AIR 1948 Pat-188 which 
was relied on in the former case. 


6. The law is now almost well- 
settled that where the payment has been 
made outside the Court to one of the co- 


decree-holders who has a subsisting _ right, 
to the knowledge of the judgment-debtors, 
to represent other  co-decree-holders by 
reason of his position under the substantive 


M. Ali v. H. R. Ali (Sarma J.) 
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law as in the case of a Karta of a joint 
Hindu family or a partner of a firm, that 
payment and consequent certification or ad- 
justment would bind the rest of the decree- 
holders. On the other hand, if he is not 
entitled, so to represent, he cannot give a 
valid discharge, except to the extent of his 
own interest and cannot prejudicially effect 
the rights of others under the decree in amy 


way. 

7. The view of the learned District 
Judge that one or some of the decree-hol- 
ders are not authorised under the law to 


give valid discharge, with regard to ary 
part of the decretal dues, unless there is 


clear authority from the other  deciee-hol- 
ders and that in case any of such decree- 
holders, without authority from others, rea- 
lises any part of the decretal amount, the 
others can take out execution for realisation 
of the entire decretal amount is, however, 
not: tenable in law, in my opinion. As al- 
ready pointed out, there are authorities on 
the point that one of the decree-holders can 
give a valid discharge to the extent of his 
share in the decree and if that be so, the 
other decree-holders must give discount in 
respect of the share of such decree-holder 
in the decree and cannot proceed to realise 
the entire decretal amount, provided of 
course, the respective shares of different 
decree-holders is either admitted or not 
denied: or is otherwise ascertainable. 

8. In the present case, the respon- 
dents have themselves accepted this posi- 
tion by taking out the execution in respect 
of their proportionate share in the decree, 


having allowed due discount ia res- 
ect of the shares of the decree- 
olders Nos. 18 to 28 who received 
some payment from the appellants. 
Their only contention is that decree-holders 


Nos. 18 to 23 were not competent to give 
full discharge to the appellants when the 
decree, so far as the decree-holders are con- 
cerned, is joint. 

9. As regards the second conten- 
tion, namely that the respondents alone are 
not competent to put the decree into.. exe- 
cution, leaving out decree-holders Nos. 18 
to 23, the learned counsel for the appellants 
placed reliance on the provisions of Rule 15 
of Order 21 of the Code of Civil Procedure 
which runs as follows:— 

“Application for execution by joint 
holders— ` 

(1) Where a decree has been passed 
jointly in favour of more persons than one, 
any one or more of such persons may, un- 
less the decree imposes any condition to the 
contrary, apply for the execution of the 
whole decree for the benefit of, or, where 
any of them has died, for the benefit of the 
survivers and the legal representatives of 
the deceased. i 

sufficient 


(2) Where the Court sees 
cause for allowing the decree to be execut- 
ed on an application made under this rule, 
it shall make such order as it deem neces- 
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sary for protecting the interest of the oer- 
sons who have not joined in the applica- 
tion.” 

10. There is nothing in the akove 
provisions which forbids some of the de- 
cree-holders to put the decree into execu- 
tion, if it is not for the benefit of all. It 
simply enables one or some of the decree 
holders to apply for execution of the whole 
decree for the benefit of all. There is no 
bar for some of the decree-holders to put 
the decree into execution in respect of their 
own shares in the decretal amount. Sub- 
rule (2) of Rule 15 provides for safeguarcing 
the interest of the decree-Lolders who have 
not joined in the application for execut on. 
This view finds support from the decision 
in Taraknath v. Motilal, ATR 1928 Cal 559 
and Kangal Chandra v. Nandalal, AIR 1384 
Cal 465. It was held in these cases that if 
some of the joint decree-holders apply for 
execution with regard to certain portion of 
the decree giving up the rest, making the 
joint decree-holders parties to the appLca- 
tion, who do not object to the application 
giving up the rest of the decree, the appli- 
cation is not liable to be dismissed. ‘The 
facts of the instant case ars exactly simdar. 
Here also, the respondents filed the execu- 
tion petition for a portion of the decree 
giving up a portion relating to the shares of 
the decree-holders Nos. 18 to 23 who have 
been joined in the execution petition as 
J. Ds and they have not raised any obec- 
tion. 

iI. As a result of the foregcing 
discussion, I find that the appeal is without 
any force and hence it is dismissed. In the 
circumstances of the case, I however leave 
the parties to bear their ovm costs. 


Appeal dismissed. 





AIR 1971 ASSAM AND NAGALAND -55 
(V 58 C 51) 
M. C. PATHAK, J. 
The Sibsagar Municipal Board, Sibsagar, 
Plaintiff-Appellant v. Doyal Chandra Ear- 
thakur and others, Defendant-Respondeats. 


Second Appeal No. 224 of 1967, D/- 
21-4-1971, from order of S. C. Dutta, Cub 
j.. U. A. D. at Jorhat, D/- 2-8-1967. 


Transfer of Property Act (1882), S. 111 
—- In an ejectment suit simpliciter “he 
Court has to ascertain whether the relation- 
ship of landlord and tenant exists and if 
so whether valid ejectment notice was sery- 
ed. Court is not required to enter into -he 
question of title except to the extent neces- 
sary to find out relationship of landlord «nd 
tenant. (Paras 6, 7) 


R. K. Goswami and D. C. Goswami, 
for Appellant; D, K. Sarma and J. N. Sarma, 
for Respondents. 


GO/GO/D229/71/GNB 


Sibsagar Municipality v. Doyal Chandra (Prs. 9-1]1-[Prs. 1-5] A. & N. 155 


JUDGMENT:— This appeal is from 
the decree passed by the learned Subor- 
dinate Judge, U. A. D. at Jorhat reversin 
the judgment and decree of the learne 
Munsiff, 


2. The plaintiff is the Sibsagar 
Municipal Board. Its case is that the suit 
land was rented temporarily to Jogendra 
Nath Barthakur, the predecessor-in-interest 
of the defendants at an annual rent of 
Rs. 800/- for the year 1958-54. Jogen- 
dra possessed the suit land till his death by 
constructing a house thereon. On 1-5-55 
the plaintiff issued an ejectment notice on 
Jogendra to give khas possession of the suit 
land to the plaintiff, Though the notice 
was served on Jogendra, he aid not comply 
with the requirements of the notice. On 
the other hand he stopped payment of rent 
to the plaintiff. Jogendra died in Febru- 
ary, 1959 leaving the defendants as _ his 
heirs and they are possessing the suit land 
by running a shop in the house standin 
thereon. Thereafter the plaintiff serve 
another notice on the defendants requiring 
them to vacate the suit land and to pay 
rent within 80-4-61. Notwithstanding the 
notice the defendants neither vacated the 
land nor paid the arrear rent. Hence the 
plaintiff brought the suit for ejectment and 
arrear rent. 


3. The defendants contested the 
suit on various grounds. The defence case 
is that the defendants are not tenants in 
respect of the suit land under the plainti 
and that Jogendranath Borthakur was also 
never a tenant under the plaintiff. That 
the plaintiff has no title over the suit land 
and it had no legal right to let out the same. 
The Defendants contended the service as 
well as the legality of the ejectment notice. 


; On the pleadings of the parties 
the following issues were framed:— 


1. Whether the suit is maintainable in 
the present form? 


. Whether there is any cause of ac- 
tion for this suit? 
8. Whether the defendants and late 


Jogendra Nath Borthakur 
the plaintiff? 

4. Whether legal notice has been serv- 
ed as allege 

5. Whether the plaintiff is entitled to 
get a decree as claimed? 
m 6. To what relief the plaintiff is entitl- 
e 


5. On consideration of the evidence 
on record the learned Munsiff decreed the 
plaintiffs suit for ejectment and recovery of 
Khas possession. The claim for arrear rent 
was however dismissed. An appeal was 
preferred from the decree of the learned 
Munsiff before the learned Subordinate 
Judge. A cross-objection was also filed by 
the plaintiff. On consideration of the evi- 
dence on record the learned Subordinate 
Judge allowed the appeal and dismissed the 
plaintifs suit. He also dismissed the cross- 


were tenants of 
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' objection of the plaintiff. Hence this ap- 
peal. 

6. ` The learned Munsiff found that 
the defendants were tenants under the 
plaintif and a valid notice of ejectment 
was served on the defendants and as su 
he decreed the suit. The learned Subor- 
dinate Judge, however, entered into the 
question of title of the cued and found 
that the plaintiff had failed to prove their 
title to the land. There was no issue re- 
garding the title to the Jand. This is an 
ejectment suit simpliciter. The plaintiffs 
case was that the defendants were tenants 
and their tenancy was terminated by valid 
notice and therefore they were liable to 
ejectment. The defendants denied the ten- 
ancy. In an ejectment suit simpliciter the 
Court is to first ascertain whether the re- 
lationship of landlord and tenant exists as 
alleged by the plaintiff. If it is established 
that the defendant is a tenant under the 
plaintiff, then the Court has to examine the 
question of notice and other relevant ques- 
tions before passing a decree for ejectment. 
If it is found that the plaintiff has failed to 
establish the relationship of landlord and 
tenant as between himself and the defen- 
dant, the suit will fail even though he may 
succeed on some other points. In an eject- 
ment suit simpliciter the Court is not re- 
quired to enter into the question of title, 
except to the extent it may be necessary in 
connection with finding out the relationship 
of landlord and tenant, as for example, in 
a case where tenancy by operation of law 
is alleged; and in such a case also there 
should be a specific issue to that effect. In 
the instant case however the learned Subor- 
dinate Judge sar iter overlooked the 
issue No. 8, which is to the following effect: 

“Whether the defendants and late 

Jogendra Nath Borthakur were tenants of 
the plaintiff?” 
Instead of deciding this issue the learned 
Subordinate Judge entered into the question 
of title of the land for which no issue was 
framed in the suit. In the circumstances 
I hold that the learned Subordinate Judge 
has failed to dispose of the appeal in ac- 
cordance with law. Hence e judgment 
and decree of the learned Subordinate Judge 
including the finding regarding notice are 
set aside and the case is remanded to him 
(Assistant District Judge) for disposal in ac- 
cordance with law. 

7. The learned Assistant District 
Judge should first decide issue No. 8 and 
come to his own finding whether the rela- 
tionship of landlord and tenant exists be- 
tween the plaintiff and the defendants and 
if he finds that the plaintiff has been able 
to establish it, he will then consider whe- 
ther valid ejectment notice had been serv- 
ed on the tenants and other relevant ques- 


tions. The cross-objection filed by the 
plaintiff before the learned Subordinate 


Judge also shall be disposed of in accord- 
ance with law. . 


A. I. R. 
The appeal is thus allowed and 


the case is reman to the learned Assis- 
tant District Judge for disposal in accord- 
ance with law and in the light of the obser- 
vations made hereinbefore, There will 
however be no order as to costs. 


‘Appeal allowed. 
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(V 58 C 52) 
M. C. PATHAK, J. 

Dinesh Chandra Nath and others, 
Plaintiffs-Petitioners v. Surendra Chandra 
Nath, Defendant-Opposite Party. 

Civil Revision No. 150 of 1969, D/- 
12-2-1971, from judgment and order of 
D. C. Sangma, Asst. Dist. J., Cachar, D/- 
4-8-1969, 

(A) Civil P. C. (1908), O. 9, R. 9 — 
Revival of suit dismissed for default — If 
conditional upon payment of costs within 
specified time, failure to do so would result 
in rejection of revival petition, such rejection 
automatically following the failure. Court 

en is functus officio, more so on passing 
rejection order also. It cannot thereafter 
act under S. 148. (X-Ref. S. 148). AIR 1957 
Andh Pra 780 & AIR 1928 Mad 154 & AIR 
1965 Cal 354, Followed, (Para 6) 

(B) Civil P. C. (1908), O. 47, R. 1 — 
Review — It is not permissible against re- 
jection of petition to revive suit dismissed 
for default if the grounds of that review 
petition are the same as those of an earlier 
rejected application under Section 151, fil- 


ed against the same matter. (X-Ref. S. 151 
and O. 9, R. 9), (Para 7) 
Case Referred: Chronological Paras 


(1965) AIR 1965 Cal 854 52) = 
Tarapada Sarkar v. Nepal Gazi 
(1957) AIR 1957 Andh Pra 780 (V 44) 
= 1956 Andh WR 177, Nasar 
__ Saheb v. Nabi Saheb . 
(1928) AIR 1928 Mad 154 (V 15) = 
583 Mad LJ 494, Balakrishna Ayyar 
v. Parvathammal ’ 

K. P. Bhattacharjee, for Petitioners; 
N. M. Lahiri and B. M. Mahanta, for Op- 
posite Party. 

ORDER:—~ This revision petition has 
been filed against an order passed by the 
learned Assistant District Judge, Silchar 
setting aside the order of the learned Mun- 
siff restoring a suit dismissed for default. 

2. The ; a aac filed 


Title Suit No. in the Court of the 


66/65 
Sadar Munsiff of Silchar against defendant- 
Opposite Pea for declaration of a docu- 
ment as fraudulent and collusive. The suit 
was dismissed for default on 7-10-66. An 
application under Order 9, Rule 9 of the 


GO/HO/D228/71/JRM/G 
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Civil Procedure Code, was filed on behalf 

of the plaintiff-petitioners. .The case was 

numbered as Misc. Case 250/66 and it 

was allowed conditionally and the operative 
ortion of the order of the learned Muns-ff, 
ted 14-12-67 is as follows: 

“It is, therefore, ordered that the case 
shall stand allowed if the petitioners depcsit 
a cost of Rs. 15/- by 20-12-67 here and in 
case of default the case shall stand dismiss- 
ed. 

The petitioners did not pay the cost by 
20-12-67. So on 21-12-67 the learned Mun- 
sif ordered that since no cost was depocit- 
ed by the petitioners on or before 20-12-67, 
the case stood dismissed, (The petitionars 
thereafter filed a petition under Section 15], 
Civil Procedure Code on 5-1-58 for restora- 
tion of the revival petition giving reascns 
for failure to deposit the cost in time. By 
his order dated 8-1-68 the learned Munziff 
considered the reasons for failure on the 
part of the plaintiffs to deposit cost and <e- 
jected the petition under Section 151, Cwil 
Procedure Code. Thereafter the petitionsrs 
filed another application under Order 47, 
Rule 1 of the Code of Civil Procedure or 
setting aside the order of dismissal of Mic. 
Case No. 250/66. The learned Munsiff al- 
lowed the petition and restored the original 
suit by his order dated 13-12-68. Against 
that order the defendant-Opposite party pze- 
ferred an appeal before the learned Assis- 
tant District Judge, Cachar and that appeal 
a numbered as Mise. Appeal No. 9 of 


3. The learned Assistant District 
Judge by his judgment and order dated 
4-8-69 allowed the appeal and set aside the 
impugned order of the learned Munsfi. 
The present revision petition is directed 

learned Assistent 
District Judge, 


i e learned Assistant District 
fudge has found that when the petitioners 
defaulted in payment of the cost, the appli- 
cation for revival stood dismissed and there- 
fore the Court had no jurisdiction to extead 
time under Section 148 Civil Procedure 
Code and also to entertain the petition 
under Order 47, Rule 1 of the Code of 
Civil Procedure. 


5. Two points that arise for corsi- 
deration in this case are: (1) whether the 
learned Munsiff had jurisdiction to extend 
time for payment of the cost in view of nis 
orders dated 14-12-67 and 21-12-67 and ’2) 
whether the application under Order 
Rule 1, Civil Procedure Code for review of 
such an order lay. 


6. The learned Munsiff disposed of 
the revival Bene under Order 9, Rule 9, 
Civil Procedure Code by allowing the peti- 
tion and restoring the suit on condition that 
the plaintiff-petitioners must pay the cost 
of Rs. 15/- 90-12-67. In the order he 
clearly stated that if the plaintiff-petitioners 
failed to pay the cost within the fixed time, 
the revival petition would stand dismissed. 


against the order of the 


Mira Rani v. Forman Ali 


[Prs. 2-8] A. &. N. 157 


It is settled Jaw thatif a suitis revived on 
condition of payment of cost within a fix- 
ed time and if the order further says that 
if the cost is not paid within the fixed time, 
the application for revival of the suit shall 
stand dismissed, then in such case, on de- 
fault of the petitioner to make payment of 
cost within the fixed time, the order of dis- 
missal of the petition takes effect automati- 
cally. In the instant case, on the default of 
the petitioners the order of dismissal took 
effect automatically. Moreover the learned 


Munsiff passed another order on 21-12-67 
dismissing the petition for revival. In the 
circumstances the Court became functus 


officio thereafter and there was no seope for 
extension of the time for payment of the 
cost as contemplated under Section 148, 
Civil Procedure Code. This view is in ac- 
cordance with the decision in Nasar Saheb 
v. Nabi Saheb, AIR 1957 Andh Pra 780; 
Balakrishna Ayyar. v. Parvathammal, AIR 
1928 Mad 154; Tarapada Sarkar v. Nepal 
Gazi, AIR 1965 Cal 354. The learned Mun- 
siff therefore had no jurisdiction to extend 
time for depositing the cost. 

the 


de Mr. K. P. Bhattacharjee, 
learned Counsel for the petitioners submits 
that the Court had jurisdiction to review the 
matter under Order 47, Rule 1, Civil Pro- 
cedure Code. The question of jurisdiction 
under Order 47, R. 1, Civil Procedure Code 
need not be considered for disposal of the 
present case. In the instant case the peti- 
tioners applied under Section 151, Civi 
Procedure Code for setting aside the order 
of dismissal of the revival petition alleging 
certain grounds for his inability to deposit 
the cost within time, It appears that the 
learned Munsiff considered the grounds al- 
leged in the petition under Section 151, 
Civil Procedure Code and he did not accept 
those grounds as sufficient and therefore he 
rejected that petition.. Thereafter on the 
same grounds the application under O. 47, 
Rule 1 was filed and in the circumstances 
there could not be any review of the earlier 
order on the same grounds. 


8. In the circumstances, I find that 
the order of the learned Munsiff restoring 
the suit was correctly set aside by the learn- 
ed Assistant District Judge though he gave 
some other reasons also for the same. In 
the result, this petition fails and is rejected. 

ere will, however, be no order as to 
costs, 
Petition dismissed. 
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(V 58 C 58) 
B. N. SARMA, J. 
Mira Rani Das and another, Petitioners 


v. Forman Ali and another, “Opposite 
Parties. 


Civil Revision No. 151 
7-5-1971. 


EO/FO/C521/71/RMP/ 


of 1969, D/- 


158 A. & N. [Prs. 1-6] 


(A) Civil P. C. (1908), O. 89, R. 2 — 
Execution of a lawful and subsisting decree 
cammot be restrained by a temporary injunc- 
tion since its execution cannot be regarded 
as an injury within the meaning of O. 39, 
R. 2 Civil P. C. AIR 1955 Assam 174 & 
AIR 1971 Assam 95, Rel. on. (Para 9) 


(Æ) Civil P. C. (1808), O. 39, R. 1 — 
Petitioners cannot be penalised for disobey- 
ieg imjunction order if they are not aware of 
it and the injunction’ order- not being addres- 
sed to tke Court, if tbe Court proceeds in 
comtravention of the same, the proceedings 
are not a nullity. (%-Ref: O. 41, R. 5). 
AIR 1967 SC 1386, Followed. 


Thus even if it is assumed that the 
petitioners obtained delivery of possession 
im execution case suppressing the fact that 
there was a temporary injunction against 
them (which they have denied), that would 
mot make the delivery of possession ineffec- 
tive and a nullity in Law. (Para 11) 

(C) Civil P. C. (1908), O. 41, R. 5 — 
Where the delivery of possession over the 
suit Jand has already been effected in the 
execution case and there is no stay order 
from any superior Court, it cannot be said 
that there is a further scope for temporary 
injunction restraining the decree-holders 
from taking possession. ‘X-Ref: O. 39, R. 1). 

, ` (Para 12) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 Assam 95 (V 58) = 
Assam LR (1970) Assam 272, 
Upendra Chandra Barua v. Nabin 
Chandra Sutradhar 
(1967) AIR 1967 SC 1886 (V. 54) = . 
(1967) 3 SCR 84, Mulraj v. Murty 
-  Raghunathji 11 
(1955) AIR 1955 Assam 174 (V 42), 
Mt. Ladi Agarwallani v. Kewal- 
raj Sethi l 9 

B. K. Das, for Petitioners; M. A. Las- 
kar, for Opposite Parties. 

ORDER:— This revision petition is 
directed against the order of the Assistant 
District Judge, Cachar, Silchar, dated 29- 
9-69 passed in Misc. Appeal No. 68/69 


panni temporary injunction in favour of. 


e plaintiffs in Title Suit No. 89 of 1969, 
restraining the defendants from taking pos- 
session over the suit land by reversing the 
order of the Munsif rejecting such a prayer. 
The petitioners’ case is as follows:— 


2. The suit land originally belong- 
ed to one Nadia Chand Das and it was in 


his own possession. Nadia Chand Das 
mortgaged with possession a part of the 


Jand to Must. Sajida Bibi, wife of O. P. 
No, 1 and another part to one Guleswar 
Ali. After this, Nadia Chand Das made an 
apreement with the petitioner ‘Mira Rani 
and one Sushil Chandra Das for sale of 
the land on receipt of some advance. As 
he failed to execute the deed as stipulated, 
Mira Rani and Sushil Das filed a title suit 
being T. S. No. 18/64, against Nadia Chand 
Das and the above two mortgagees for 
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getting a sale deed from Nadia Chand Das 
and for Khas possession. The said’ suit was 
decreed, The two mecrtgagees received their 


mortgage money through court and 
their mortgages were duly re-deem- 
ed. Nadia Chand Das also got hi 


due share. and thereafter --executed a sale 
deed in favour of the decree-holders. After 
this, the petitioner Khanesh Chandra Das, 


‘husband of petitioner Mira Rani, purchased 


the share of Sushil Chandra Das under a 
registered kabala and then the petitioners 
put the decree into execution, for khas 
possession, in Title Execution Case No. 9/ 
68 in the Court of the Assistant District 
Judge. T . 

3. The O. Ps filed an objection in 
the said execution case claiming that they 
are in occupation cf the decretal land as 
tenants under Nadia Chand Das and have 
acquired occupancy right over the same and 
that as such the decree-holders were not 
entitled to get khas possession. eir ob- 
jection was dismissed. Thereafter the O. 
Ps filed Title Suit No. 89/69 in the Court 
of the Munsiff,. Silchar for declaration of 
their jote right over the suit land and for 
a perpetual injunction against the petitioners 
restraining them from taking possession over 
the land in execution of the decree obtain- 
ed in T. S. No. 18/64. They also filed an 


application for temporary injunction res- 
training the petitioners from taking such 
possession till disposal of the suit. The 


Munsiff granted an ad interim injunction, 
but, later, after hearing both the parties 
vacated the interim injunction and dismiss- 
ed the application for temporary injunction. 
The O. Ps. took an aopen before the Assis- 
tant District Judge and obtained a fresh ad 
interim injunction till disposal of the appeal. 
It may be mentioned here that during the 
pendency of the above Misc. Anes the 
petitioners’ obtained khas possession over the 
suit land on 10-9-69 in Title Execution Case 
No. 9/68 and this possession was confirmed 
by .the: Court on 16-9-69. 

© A On hearing both the parties learn- 
ed Assistant District Judge, by his order dt. 
29-9-69, reversed the order of the Munsiff 
and allowed the Mise. Appeal and the ad 
interim injunction, earlier granted by him, 


was made absolute. In so doing, the learn- 
ed Assistant District Judge held that the 
petitioners obtained delivery of possession 
in Title Execution Cese No. by sup- 


pressing the order of temporary injunction 
granted in the Misc. Appeal and as such 
the injunction order must sustain: in spite of 
the delivery of possession. 


5. Being aggrieved by the order of 
the learned Assistant. District Judge dated 
29-9-69 passed in the aforesaid Misc. Ap- 
peal, the petitioners, who are respondents 
in the said appeal, have come up with the 
present revision petition. 

; The first contention of Mr. Das, 
the learned counsel for the petitioners was 
that the learned Assistant District Judge 
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erred in law and acted beyond his jurisdic- 
tion in granting the temporary injunction 
restraining the petitioners from executing 
the decree, wihich was Jawfully obtained by 
them in Title Suit No. 18/64 and which has 
not yet been set aside by any compe- 
tent Court. His next contention was that 
the petitioners have already obtained pcs- 
session over the suit land through court in 
execution of the deeree as mentioned above 
and in the absence of: any stay order fram 
any superior court, this delivery of posses- 
sion is valid in law and ‘the learned Ass:s- 
tant District Judge erred in law in holdiag 
that the O.Ps. must be deemed to be im 
ossession of the suit land in spite of such 
does of possession. His third conten- 
tion was that in view of the fact that esr- 
lier the O.Ps. filed an objection in the exe- 
` cution case which’ was dismissed, the leara- 
ed Assistant District Judge should have 
held that the suit filed by the O.Ps. was 
barred by the principle of res judicata in 
view of the provisions of Section 47 of the 
Code of Civil Procedure. 

7. The last contention of the ped- 
tioners mentioned above has got no forze 
at all. Admittedly the O.Ps. were not per- 
ties to Title Suit No. 18/64. That beig 
so, Section 47 of the Code of Civil Proce- 
dure cannot be attracted to hold that the 
present suit is barred by the principle bf 
res judicata even though the O.Ps. filed am 
objection in the Title Execution: Case No. 
9/68 and the said objection was dismissed. 


8. So far as the otker two contea- 
tions are concerned, I am however: of the 


opinion that these have got sufficient force. - 


The provisions of Rule I of, Order 39 >of 
the Code of Civil Proeedure are evidently 
not attracted in the present case. The 
only question’ is whether the execution f 
a ital decree which has not been set 
aside by any superior and competent cout 
can be said to be an injury within the 
meaning of Rule 2 of Order 39 of the Code 
of Civil Procedure. 


9. The _ learned counsel for the 
etitioner drew my attention to two earliər 
decicion: of this Court having direct bear- 
ing on this point, namely— (1) Mt. Ladi 
Agarwallani v. Kewalraj Sethi, AIR 
Assam 174 and (2) Upendra Chandra Barva 
v. Nabin Chandra Sutradhar, Assam Law 
Report (1970) Vol. II, Pt. IX & X 272 = 
(AIR 1971 Assam 95). The facts of both 
the cases are similar with those of the pra- 
sent case. In both these cases, it was hed 
that the execution of a la ecree is 
in exercise of a legal right cannot be ra- 
garded as an injury withir the meanirg 
of Order 89, Rule 2 of the Civil Procedure 
Code, for granting a temporary injunction. 
In respectful agreement with the reasom- 
ings given in these two cases, I hold that 
execution of a lawful and subsisting decree 
cannot be restrained by a temporary im 
junction under Rule i or 2.of Order %9 
of the Code of Civil Procedure. my 
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opinion, the learned Assistent District 
Judge acted illegally and beyond his juris- 
diction in restraining the petitioners from 
taking possession ‘over the land in execu- 
tion of the decree which was lawfully ob- 
tained by them and which has not yet 
béen set-aside by any competent court. 


10. I now come:'to the next com- 
tention. It is an admitted fact that the 
petitioner got possession over the land 
through court in Title Execution Case No. 
9/68 on 10-9-63 -and that this delivery of 
possession was confirmed by the court by 
order dated 19-9-69. In this connection, 
the learned Assistant District Judge has 
observed as follows:— 


“The defendants while obtaining the 
delivery of possession on 16-9-69 suppress- 
ed the fact that there was injunction order 
against them in the land. The injunction 
order must sustain in spite of the delivery 
of possession and the plaintiffs must be 
deemed to be in possession and they will 
have actual possession over the same as 
they have been possessing and the defen- 
onie, must be restrained from entering the 
and. 


Il. Even if it is assumed that the 
petitioners obtained delivery of possession 
in the above execution case suppressing 
the fact that there was a temporary injunc- 
tion against them (which they have denied), 
that would not make the delivery of posses- 
sion ineffective and a nullity in law. In 
this connection I may conveniently quote 
the observation of the Supreme Court in 
Mulraj v. Murty Raghunathji, AIR 1967 
SC 1886 which runs as follows:— 

“In effect -therefore a stay order is 
more or less in the same position as an 
order of injunction with one difference. 
An order. of injunction is generally issued 
to a party and it is forbidden for doin 
certain acts. It is well settled that in suc 
a case, the party must have knowledge of 
the injunction order before it could be 
penalised for disobeying it. Further it is 
equally well settled that the injunction 
order not being addressed to the court, if 
the court proceeds in contravention of the 
injunction order, the proceedings are not 
a nullity. In the case of a stay order, as 
it is addressed to the court and prohibits 
it from brocerdme er, as soon as the 
court has knowledge of the order it is 
bound to obey it and if it does not, it acts 
illegally, and all proceedings taken after 
the knowledge of the order would be a 
nullity.” 


12. In the present case, it .is an 
admitted fact that there was no stay order 
from any competent court. Under the 
circumstances, when the delivery of posses- 
sion over the suit land has already been 
effected in the execution case and the said 
delivery of possession is not a nullity in 
law, there was no. er scope for any 


temporary injunction restraining the peti- 
tioners from possession. 


taking 


- + Hon case. “In my opinion, the 
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the petitioners. ` have: 
temporary _injunction,:: they may 

dealt. with in an appropriate ` a proredin 
: for that. purpose, but that -would not gc 
to. invalidate. the action. of the. court in 
granting ‘delivery . of ..posséssion. -There -is 


- no: previsions: in“ ‘law : under which. the 


O.Ps. can.. be déemed to. be’ in’ actual pos- 


"© session in spite of the delivery” of -posses- 


, Sion given to the- petitioners in’ the execu- 
learned 
. Assistant District Judge went beyond his 
jurisdiction in granting the temporary ‘in- 
junction and in treating the O.Ps, to` be 
in actual possession of the land ignoring 


the delivery of possession given by a com- 


etent court in execution of a lawful 
ecree. 
13. In the result, the petition must 


be allowed and I do accordingly. The 
impugned order of the learned Assistant 
District Judge is set aside and the order of 
the Munsiff is restored. In the circum- 
stances of the case, I leave the parties ta 
bear their own costs. 

l Petition allowed. 
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Rajendra Nath Sarma, 
pellant v. Ramdhin Rajbhor, 
pondent. 


Second Appeal No. 62 of 1967, D/- 
80-4-1971, from order of M. M. Rahman. 
Sub-J. L.A.D. at Gauhati, D/- 22-6-1966. 
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(A) Transfer of Property Act (1882). 
S. 108 (e) — ere the lease was of the 
entire land with house thereon, it cannot be 
automatically determined even if the mate- 
rial portion of the property (House) was 
wholly destroyed by fire unless the lessee 
exercises his option on that ground, 


Thus it is the lessee, who can avoid 
the lease under such circumstances. Ir 
absence of such exercise of option there 
was no determination of the lease ~-whick 
was subsisting on the date of the institutior 
of suit. (Para 5 


(B) Contract Act (1872), S. 56 — Sec- 
tion 56 is inapplicable to a case of lease 
governed by provisions of the T. P. Act 
It applies to a contract which become: 
void when the contract to do an act be- 
comes impossible of performance. AIF 
1968 SC 1024, Followed. AIR 1950 Ca. 
441, Dissented from, (Para 6: 


(C) Transfer of Property Act (1882), 
S. 111 (g) — ere notice for determina- 
tion of lease is not given ‘to the tenan: 
either under Section 111 (g) or Section 106 
of the Act prior to the institution of the 
suit, the suit of the landlord for khas pos- 
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Defendant-Ap- 
Plaintiff-Res- 


A. I. R. 
- session is not maintainable. (X-Ref.— Sec- 
tion 106) (Para 5) 
Cases Referred: Chronological Paras 


(1968) ATR 1968 SC 1024 (V 55) = 
(1968) 3 SCR 339, Dhruv Dev v. 

__ Harmohinder Singh 

(1950) AIR 1950 Cal 441 (V 87), 
Kshitish Chandra v. Shiba Rani 


_ Debi 
(1947) 1947 Aleyan 26, Paradine v. 
Jane 


T. N. Sarma for D. K. Sarma, for Ap- 
pellant; L. K. Sarma, B. N. Sarma and Mrs. 
Meera Sarma, for Respondent. 


GOSWAMI, C. J.:— This second ap- 
peal is by the defendant against the decree 
of the learned Subordinate Judge, L.A.D. 
Gauhati, rəversing to earlier decree of the 
learned Munsiff. 


"D The plaintifs case is that he is 
the owner of the land mentioned in ths 
schedule measuring 1 Bigha 8 Lechas of 
dag No. 44/557 Anntal Patta standing in 
his name. The plaintiff had his houses on 
the land and the defendant occupied one 
thatched house on a monthly rent of Rs. 5/- 
since December, 1954. This house was 
burnt in 1956 and thereafter the defen- 


dant, in spite of oe from the plaintiff, 


forcibly constructed his house there and has 
been in wrongful occupation of the land. 
There was some dispute regarding the 
annual patta between the plaintiff and the 
defendant. But the matter was finally 
settled by an order of the Revenue Board 
on 5th August, 1963, holding that the plain- 
tifs patta was in force. The defendant 
was trying to make further constructions 
on the lard in spite of protests from the 
plaintiff and hence this suit for khas pos- 
session of the land by “removal cf the tem- 
porary houses of the defendant.” 

The defendant admitted that the plain- 
tiff had leased out the land measuring 
kathas of the annual patta on 8rd Decem- 
ber, 1954, at Rs. 5/- per mensem “for do- 


ing business by constructing the house 
thereon.” The defendant thereafter con- 


structed five thatched houses on the land. 
The houses were gutted by fire on 15th 
January, 1956 and the defendant again 
constructed his house on the land in suit. 
The defendant further states that after tak- 
ing lease from the plaintiff, the latter gave 
assurance to execute a sale deed for the 
land in suit in favour of the defendant and 
took a sum of Rs. 870/- by instalments. 
He therefore prayed for dismissal of the 
suit. 

3. The learned Munsiff dismissed 
the suit on the ground that it was not main- 
tainable in absence of a prayer for declara- 


tion of right and title to the land. Tho 
learned Subordinate Judge in appeal de- 
creed the suit on the ground that the de- 


fendant admitted the plaintiff's title in his 
written statement as well as in Ext. A 
(same as Ext, 7), a letter dated 15th Sep- 
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tember, 1955 written by the defendani to 
the plaintiff. Since the learned Muasiff 
held the defendant to be a tenant first and 
thereafter a trespasser on the land, the 
learned Subordinate Judge on that finding 
held the suit to be maintainable and de- 
creed the same. Hence this second appeal. 


4, The only point which is urged 
by the learned counsel for the appellart is 
that since the defendant was a tenant the 
suit is liable for dismissal in absence cf a 
notice under Section 106 of the Trarsfer 
of Property Act. It is admitted that no 
notice has . been serve on the 
defendant. The learned counsel for 
the respondent submits that since the hause 
which had been let out to the defendant 
was destroyed by fire, the lease came tc an 
end and the defendant, after that, was only 
continuing as a trespasser and hence no 
notice under Section 106 of the ‘Trarsfer 
of Property Act is necessary. He invokes 
the provisions of Section 56 of the Indian 
Contract Act, in support of his submission. 


5% It is the plaintiffs case 
that the defendant came to the lane in 
suit and occupied his house thereon zs a 
tenant. When the house was gutted by 
fire. the defendant instead of. surrender- 
ing the land. constructed his own hcuse 
on the land in spite of protest and con- 
tinued to occupy the same. On the akove 
facts, the point that arises for considera- 
tion is whether the lease that is admi-ted 
by the defendant determined on the des- 
truction of the house. Section 105 of the 
Transfer of Property Act defines ‘lease. 
It is a transfer of a right to eniov immo- 
vable property. It is not a contract but 
a concluded transfer. There mav be 
some covenants’ in the lease. but. thet 
does not make it less a transfer of the 
right to enjoy the property. Since the 
right to enjov the property has keen 
already transferred under the lease to 
the defendant. under Section 111 it will 
determine only under the eight mcdes 
mentioned in -that section. It is true fhat 
in this case the’ defendant renounced the 
title of ‘the plaintiff. in which case the 
plaintiff was entitled to urge that the 
lease determined under Section 111(g). 
But in that case. he would be reauirec to 
give a notice in writing to the lessee of 
his intention to determine the lease. 
Even such a notice has not been giver in 
this case. Under Section 111(h). a lease 
determines on the expiration of a noice 
to determine the lease. This notice is 
the one which is required to be given 
under Section 106 of the Transfer of 
Property Act. No such notice also has 
been given in this case. We may next 
turn to Section 108(e) of the Act: l 


E Dy Ooae any material 
part of the property’ be wholly destrov- 
ed or rendered substantially and wrer- 
manently unfit for the purposes for 
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act becomes impossible 
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which it was let. the lease shall. at the 
option of the lessee, be void.” 

The plaintiff states that the house | was 
gutted by ‘fire. butas it appears’ from 
the plaint the lease was cf the entire 
land measuring -a bigha and odd with 
house thereon. Simply. ‘because a mate- 
rial portion of the property. namely the 
house, was wholly destroyed’ by fire. the 
lease does not ‘automatically determine. 
unless the lessee exercises his option on 
that ground. It is the lessee who can 
avoid the lease under such circumstances. 
This has not been done and the lessee is 
admittedly continuing: in ozcupation of 
the property. That being the position. 
there is no determination of the lease 
which was subsisting on the date of the 
institution of the suit. It wes oven to the 
plaintiff to choose whether he would give 
a notice under Section 106 or under Sec- 
tion 111(g) of the Transfer of Property 
Act prior to the institution of the suit. In 
absence of any notice determining the 
lease, the plaintiff’s suit is liable to be 
dismissed. _ 


6. Even so the learned counsel for 
the respondent: submits that the agree- 
ment has frustrated on account of the 
destruction of the property. He relies 
upon Section 56 of the Contract Act to 
support his contention. Section 56. so far 
as it is material. runs as follows: 


, - "An agreement to do an act impos- 
sible in itself is void. 


A contract to do an act which. after 
the contract is made, becomes impossible. 
or, by reason of some event which the 
promisor could not prevent. unlawful. be- 
comes void when the act becomes impos- 
sible or unlawful. | 

ee < xX x x 


It is contended that on the destruction of 
the houses by fire. the contract arising 
out of the lease has failed and the lease 
is therefore no longer in force. Section 
56 in terms applies to a contract which 
becomes void when the contract to do an 
of performance. 
The section does not say that a concluded 
transfer of interest becomes void. Sec- 
tion 56 therefore does not anply to a case 
of lease which is governed by the provi- 
sions of the Transfer of Property Act. 
Under Section 4 of the Transfer of Pro- 
perty Act. the chapters and sections of the 
Transfer. of Property Act which relate 
to contracts are taken as part of the Indian 
Contract Act. but the provisions of the 
latter Act cannot be read into the provi- 
sions of the Transfer of Property 
Act. We are not concerned here with 
the nature and rationale of the doctrine 
of frustration of contract as known in the 
early English Law noted ir: Paradine v., 
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Jane, 1947 Aleyan 26 where the 
basic rule as to absolute contracts 
was indeed rigorous. The rule 
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directed that when the law.casts a duty 
upon a man which. through. no fault of 
his. he is unable to perform. he is. excu- 
sed for non-performance; but- if he binds 
himself by contract absolutely to do a 
thing. he cannot escape liability for dama- 
ges. by proof that as events turned out 
performance is futile or even impossible. 
Later on. the rigour of the rule was miti- 
gated in Taylor v. Caldwell: and other 
cases providing ‘that ‘if the further fulfil- 
ment of the contract is ‘brought ‘to an 
abrupt stop by some irresistible and ex- 
traneous cause for which neither party is 
responsible. the contract shall terminate 
forthwith and the parties be discharged.’ 
(See Cheshire and Fifoot on the Law. of 
Contract. Fifth Edition, Page 462). That 
doctrine of frustration ‘is not of relevance 
in the present case governed by the pro- 
visions of the Transfer of Property’ Act. 
As the Supreme Court has observed in 
Dhruva Dev’ v: Harmohinder Singh.: AIR 
1968 SC 1024:. 


Tt has been held by ‘this Court ‘that 
the rule in Section 56 exhaustively: deals 
with -the -doctrine’ of frustration of. con- 
tracts, and it cannot.be extended by ana- 
logies borrowed from. the- English com- 
mon law.” (Para 8) 

XXXXXXX. 


“By its express terms S. 56 ae the 
Contract Act does not -apply -to cases in 
‘which there is a completed transfer. The 
second paragraph of S5. 56 which is the 
only paragraph material to, cases. of this 
nature has a limited application to. cove- 
nants under a lease. A covenant under a 
lease to do an act which -after the con- 
tract is made becomes impossible or by 
reason of some event which the promisor 
could not prevent. unlawful. becomes void 
when the act becomes impossible or, un- 
lawful. But on that account the transfer 
of property resulting. from the lease 
granted by the lessor to the ‘lessee is not 
declared. void.” . (Para 11) 
Section 56 of the Entec Act therefore 
is of no assistance to the respondent in 
this case as that section does: not apnlv. to 
leases and we cannot agree with the view 
expressed in the decision of the Calcutta 
High Court in AIR 1950 Cal 441: (Kshitish 
Chandra v. Shiba Rani Debi), strenucusly 
relied upon .by the. learned counsel.. for 
the reasons given above. 5 


7. ‘In the result. the Areal is al- 
lowed. ` The judgment and decree-of the 
court below are set aside and the plain- 
tiffs suit stands dismissed. ‘but we will 
make no order as to costs. ce, 


B. N. SARMA J.: 8. . I agree. 
-> ` 7” Appeal allowed. 
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passed. onły after. 


approval. 
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‘Parma Singh. Petitioner v. Deputy 
Commissioner, K. & J. Hills and others, 
Respondents: 7 

Civil Rule No, 351 of 1968, D/- 16-6- 
1971. 


Municipalities _ — Asim Municipal 


‘Act (15 of 1957), S. 266 — Order directing 


to stop construction and suspending. grant- 
ed permission — It affects enjovment. of 
property: by owner and hence must be 
giving him reasonable 
opportunity to show cause against it fail- 
ing. which it-will be invalid for violation 
of: principles of natural IMACE, 

(Para 4) 


B. M. Mahanta. "A Petitioner;. Dr. 
J. C. Medhi. Advocate-General. Assam 


and Dri- D. K. Hazarika. for Respondents. 


GOSWAMI, C. J.: The ‘petitioner 
purchased. on 28th February. 1966 a piece 
of Ri-Kynti land of Mrs. Joyee Diengdoh 
measuring -17,720 square feet at Nongthv- 
mai, Shillong for Rs.- .20,000/-- with. the 
approval of the District, Council. United. 
Khashi-Jaintia Hills on- 25th November, 
1965 ‘and on the recommendation of the 
Syien of Myllien. -He obtained a patta 


from. Mrs. Diengdoh on the same date. 


After the purchase of the land. the peti- 
tioner applied on 18th Mavy. 1966 to’ the 
Shillong Municipal Board for permission 
to construct a building according to'a plan 
submitted with -his application.. As re- 
quired, by the Board. a revised plan was 
also submitted on 15th June.. 1966 for 
The Board, however. reiected 
the application by the order of the Chair- 
man of the Board -on 7th of. July 1966. 
The petitioner preferred.an appeal against 
that order to the Board under. Sec. 321(1) 


‘of the Assam Municipal Act. hereinafter 
called ‘the .Act’.: on. 


3rd August. - 1966. 


After - hearing the petitioner . on 16th 


December, -1966, the- Appellate Committee 


decided -to accord: permissicn to the peti- 
tioner to construct the. building -according 
to the plan, and the-previous order of the 
Chairman was reversed.- The Board’s 
order dated 27th. December. 1966,.under 
Section 171 of the Act is, marked as An- 
nexure III to the petition: 


After securing -the -above permission. 
the petitioner made preparations for con- 
struction of the - building... and actually. 
laid foundation of the- ‘building on. the 
land. Sometime. on 15th of May 1967. 
after about four..months of the permis- 
sion, the petitioner | received an. order of 
the Deputy Commissioner dated 29th 
April, 1967 directing: him not tó proceed 


with | any construction work on the Site 
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until further orders. (Annexure IV). 
Thereafter. it is averred. without hearing 
the petitioner, the. Deputy Commissicner 
suspended the permission of the: Boarc by 
an order dated 26th July. 1967. The reti- 
tioner appealed to-the State Government 
on 15th October. 1967 against the’ order. 
The State Government by its order dated 
25th February. 1968 confirmed the order 
of the Deputy Commissicner and direct- 
ed that the suspension order will continue 
in force, without modification. bee aes 


e The above- orders of the Deeds 
ty Commissioner and the: State Govarn- 
ment are impugned by the present aroli- 
cation under Article 226 of-the Constitu- 
tion and the petitioner obtained Rule Nisi 
on 20th September. 1968. =! 


oe ~ Although. in his application he 
petitioner challenged the: vires of. Seczion 
296 of the Assam Municipal Act. 1956 
under which. the authorities passed the 
impugned -order © and als6 issued nctice 
to the Advocate-General. Assam. who has 
entered appearance before us. this okiec- 
‘tion has been given up during the: course 
of the hearing by Mr. Mahanta. the leern- 
ed counsel for the petitioner: : 


4. ‘The main coat o of the 
petitioner is.that the order of the Derutv 
Commissioner. was passed without afford- 
ing any reasonable. opportunity ‘to the 
petitioner. We find tha; the ~ petiticner 
obtained due permission from the Mani- 
cipal Board -for constructing. the premises 
on his land. As it appears from a state- 
ment of reasons given by the Deruty 
Commissioner. he did not’ .take ` action 
under Section. 296 of the. Act. ‘suo motu. 
but only on „an application dated 10th 
April, 1967. submitted by the Headman of 
Laituakhrah and others - objecting to the 
permission. given by the Board.. The 
orders stopping the construction. of the 
building and suspending the permission 
of the Board éannot but affect the en ox- 
ment ‘of the property bv- the. petitioner. 
Such orders prejudicial’ to the interes: 2 
the petitioner can only be. passed by.” 
statutory body after giving him. Peai a 
able opportunity to Show cause against 
such orders. We find that no. such =ea- 
sonable .opportunity . was; given to the 
petitioner. nor was a copy of the appřica- 
tion containing..grounds of objections to 
construction of the premises was furnish- 
ed to him. The petitioner. therefore. was 
not at all aware of -what the obiect.ons 
‘were to the proposed construction and 
there .was even no scope for abatement of 
any possible nuisance. if anv. that mght 
arise in case of completion of the brild- 
ing: as planned. The . orders: therefore. 
affecting. the rights .of the petitioner re- 
sulting in civil. consequences. are invalid 
for violation of the principles of nataral 
justice. . We. therefore. quash’ the impu- 
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gned orders of the Deputy amen 
and the State Government. 


5. ‘We should observe | that we re~- 
frain from giving any -opinion with re- 
gard to the-submission that the impugn- 
ed orders cannot at all be’ passed: ‘under 
Section: 296 of. the Act. ` 


6. The application is allowed. but 
we will make no order as to costs. ' 
M. C. PATHAK, J.: 7. I agree. 


"Petition allowed. 
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PK GOSWAMI. C. J. AND 
"MC. PATHAK. J. 


Samiruddin. . ‘Ahmed, Petitioner. v. 
S. D. O., Mangaldoi and others. Opposite 
Parties." 


civil Rule No. 589 of 1969. D/- 23:7- 


(A) Panchayats — Assam Gram 
Panchayat Act (24 of 1959), S. 27 (1) (b) 
— Construction of — The words “at least 
a minimum of. two-thirds of total number 
of members” occurring in the section 
refer to two-thirds of the total sanction- 
ed strength of the Gaon Panchayat and 
not to two-thirds of.the existing members 
of it functioning. at the time. When the 
total sanctioned strength is thirteen two- 
thirds of-it is more than ‘eight and hence 
a no-confidence resolution passed- against 
the President by eight members is noft 
valid. ` ‘(Paras 5, 6) 

(B) Panchayats — ‘Asean Gram Pan- 
chayat Act (24. of 1959), S. 31 (1) — Cur- 
ing irregularities‘ — Irregularity in a re- 
solution on a motion of- ‘no-confidence 
passed -under Section 27 (1) (b) cannot ‘be 
cured under Section 31 (i). It saves such 
acts and actions which are within the nor- 
mal duties and a ar of Gaon Pan- 
one (X-Ref: S 27 (1) (b) ). 

i (Para, 7) 
A. M. 
Advocate for Op- 


a P.. K. Barua for Petitioner: 
Mazumdar, ‘Jr. Govt. 
posite - Parties. =, 

‘GOSWAMI, C. J.: This sopien oi 
under Article 226 of the. Constitution is 
directed against a resolution passed’ by 
the .Bhuktabari Gaon Panchayat ‘in a 
special meeting held on 3rd of June. 1969, 
and- the consequent. order of the Block 
Development ‘Officer: Sipajhar Develop- 
ment Block dated 12-6-69.. directing’ the 
petitioner... who was at the. material time. 
the President.of the said Goan Panchavat 
to hand over. charge ‘of: his office to: the 
Vice-President: in pursuance of. the vote 
ae confidence already , passed against 


i: Mo ow a requisition Be eight 
members, (respondents No: 3 to 10) DI thė 
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Gaon Panchayat ` and .Shrimati > Binda 
Saharia of 7-5-69 to.the petitioner to 
convene an, extraordinary : general meet- 
ing of the Gaon Panchavat for passing ‘ʻa 
no-confidence resolution: against him. -a 
svecial meeting of the same: was held , on 
3rd of June, 1969. The Panchayat: has. a 
membership: of 13 . members. including 
two co-opted members. The no-confidence 
- r2solution was discussed. and passed in 
the meeting with 8 members in favour 


of the motion and no one against it. The. 


r2solution was.’ therefore, ‘carried. - Con- 
s2quent on this.: resolution... the Block 


Development Officer: -directed the peti- - 


tioner to hand over charge’ of. his office. 

3. It is contended by the petitioner 
that under Section 27 (1) .(b) of., the 
. Assam Panchayat Act. 1959, under “which 
he has been removed from his office. the 
requisite number of members. was not 
present in`the meeting. We may. there- 
fore, read that section so a as material 
for” the purpose of this case. : 

“27 (1) (b). A ‘President .** of: a Géan 
**Panchayat ‘shall. immediately cease to 
hold: office, if: ‘by three-fifth majority“ of. 
votes of members present a motion: of no- 
éonfidence ‘is passed by them in a meeting 


of the. Gaon’ ** Panchavat **'. where at 
ledst* a ‘minimum of two-thirds ‘of: total 
rumber of members is present. 

. & Tt. wis, admitted: that “the Gaon 


Panchayat in. this -case is- constituted. oÎ 
13 members , including. the co-opted . two. 
But it -is. contended .by the respondents 
that out of these -13 members. on- the. date 
cf the meeting -one amember.. was already 
Cead andanother member had been elect= 
ed’ to ‘the Sipaihar _Anchalik Panchavat 
resulting in’ his ceasing ` =ó be a ‘member ‘of 
the. Gaon Panchayat. under ‘the second 
proviso to Section 17 (1) (ii)... -The matter. 


therefore. turns upon, the construction’ of 


Section 27 (1). (b). . What. is the meaning 
cf the words — tat ‘least a minimum “of 
; two- thirds of total number of members” 
in Section: 27 (1) (b). Itis contended by 
the petitioner that the total- number of 
members must be the total sanctioned 


strength of the Gaon Panchayat which is. 
admittedly. thirteen. On‘ the other hand.. 


it is submitted by thè -respondents ‘that 
two-thirds must have relation. -to the 
existing ‘members “functioning - 
time. Since one -member:**was ‘already 


dead: and: another has*. ceased :to be a- 


member of: the Gaon:: Panchayat. the 
total number -of members for the purpose 
of this ‘section.‘on “the material date + is 
eleven and not thirteen.: ‘The: presence of 
eight “‘members..in-°-the meeting of-. 3rd 
June ‘therefore, fulfils the: requirement 
of Section 27 (1) (b). We are unable. to 
accept the submission of .the-respondents. 
. There is no warrant:--for-adding a. word 
“existing” in Section 27 (1) (b) to qualify 
-he words “number of -members”. -Under 
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i this section a President 


at the- 


A.I. R. 


immediately 
ceases to be a President on passing.of a 
motion of no-confidence against him by 
three-fifth majority of the minimum. re~ 
quisite members present. Such a. pro- 
vision under the law resulting. in .depriva- 
tion.of an office. has.'to be strictly - con~ 
strued as-it affects the right.of an. elected 
office-bearer - to‘ continue” for, the. ' normal 
span of his office. - = - a} 


-7 5. © It may be said that while there 


is a ban on discussion of 'a-motion-of no- . 


confidence in an adjourned. meeting of 
the Anchalik.-Panchayat (See 2nd proviso 
to Section 29 (6) ). there -is an omission 
of a similar provision under Section: 14(6) 
and even provision like Section 30 (7) ‘is 
also not to be found under Section 14. 
It may or may not be an omission, per 
incuriam.. :The absence:.of.such a provi- 
sion under Section-14:(6) does not militate 
against the conclusion that ‘Section 27 -(1) 
(b), on -terms,. insists.. the presence: ofa 


minimum two-thirds of total. membership 


of the Gaon Panchayat in‘a- meéting ‘held 
for the-purpòse of passing: a’ motion’ ‘of 
no-confidence. ‘We. are not‘ reauired ïn 
this. case to’ consider the reason for or the 
legal effect of the 2nd proviso to’ Section 
29 (6). We are bound to give effect to the 
terms of Section 27 (1) (b) which are clear 
and unambiguous. ` -The words "àt ' least? H 
point -tothe - samè ‘compulsive’ nature~ of 
the requirement ‘of two-thirds of the :total 
membership. ‘The: ‘minimum two-thirds 
of thirteen members is not eight. as. ‘arith- 
metically ‘it’ is “eight - and two-thirds. ‘Al- 
though. there is ho provision in this Sec- 
tion like the first “proviso to Section 17 
( D (ii), the number’ eight cannot’ be. con- 
sidered” ‘as the: sufficient ‘ requisite mini- 
mum ‘in ‘this Case. ~ ` According to. the, first | 
proviso: mentioned - ‘above. when ‘one-third 
is` a -fraction which ‘is half or more: ‘than 
half of a whole number, then the num- 
ber. shall ` be- rounded “to the- next higher 
number ‘and ‘if less shall’ ‘be ignored. It’ is 
true, ‘there is no ‘such guidance under Sec- 
tion 27` -(2). ‘But ‘the’ “proviso ' throws 
light as tò how a fraction has got. to be 
considered: Even without such a’ proviso 
to Section 27 (1) (b), we'are not. prepared 
to accept the contention that number eight 
out of”thirteen `, is ‘the, minimum ~ -two- 
thirds required’ ‘under that Section. 


62! fence: the’ ‘meeting | with the 
presence of eight members out of ‘thirteen 
on 3rd June, 1969. is ‘not constitutionally 
competent to’ pass the impusned * ‘resolu- 
tion of: no- confidenze on the: “President. 
the resolution ds, therefore, *- liable to be 
quashed.’ i 

n S Our attention is- eeu to. Sec- 
tion .31:of' the Act providing for curing of 
certain irregularities:- Section 31 (1) bro- 
vides: that no-‘act:of a:‘Gaon Panchavaf 
shall be..declared invalid.. by- reason. only 
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that the number of members at the ime 
of doing -of: such act was: 
sanctioned strength.: We- are oai 
clearly of opinion that the act which . 

mentioned .under Section 31 does not o 
clude a resolution:on a motion of nozon- 


fidence passed under -Section 27 (1). (b).. 


This section saves. the acts and actions 
which are within -the normal duties and 


functions of Gaon Panchayats. (See Sec- 


tion 36). - - 

8. In the result. the aniano is 
allowed. -The impugned resolution of the 
Gaon Panchayat of 3rd June. 
the consequent order of the respondent 
No. 2 of 12th June, 1969. are hereby 
quashed.. The respondents are directed 
to forbear from enforcing. the above: re- 
solution and the order.. The Rule is made 


absolute. .We will, - however. make no 
order as to costs. ae 
I sereu: 


MC. PATHAK J:i: 9 
- ; Pétition: allowed. 
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’ (V 58 C 57) 
- B. N. SARMA J. 


Fakar Ali, Plaintiff-Appellant v. 


Sundt. of Police and Registration Officer. 
Goalpara and ` others, Defendants-Res>on- 


dents. `. 
Second. Appeal . No.. 154 of 1970 


D/- 31-5-1971 from order of R. Huszain, 


Asst. Dist. J. Goalpara, D/- 19-5-1970 ` 


Civil P. C. (1908), O.-41, R. 31 — The 
first appellate . court -as the final court of 
facts is bound to consider all the evidence 
adduced by the parties in -the case. Hon- 
consideration of . the. evidence -of the 
witnesses. ‘examined - ‘by the plaintiféap- 
pellant in support of his case amounts to 
an illegality and vitiates the judgment. . 

(Para 6) 


S. Ali. for Appellant; M: A. Laskar. 
i Respondents.” -> 


JUDGMENT: This is an“apbeal by the 
plaintiff who lost in both the ccurts 
below and-it arises out of'a suit for a 
permanent injunction avainst- the’ defen- 
dant No. 1. restraining him from derort- 
ing the plaintiff: from India to Pakistan. 


- 2 . The plaintiff's case briefly was 
that he was’ born in India ‘and he is an 
Indian National’ residing’ in the dis srict 
of Goalpara all along and: that a depcrta- 
tion order was served où him by the de- 
fendant No. l-on’the allegation that ke is 
a Pak national. Under the circumstar.ces, 
the plaintiff filed the suit for a permanent 
injunction against the defendant No. 1 as 
stated above. ‘The defendants ‘contested 
the suit denying all the averments of the 
plaintiff -made in the plaint. According 
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` Fakar Ali v. Supdt. of Police (Sarma J.) - 


less than the 
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to the defendants; plaintiff is a Pek na- 
tional ‘and he recently infiltrated into 
India Without-any passport or visa. 


3. Upon- the pleadings 'varioas is- 
sues were framed including one as tc whe- 
ther the plaintiff is a citizen of India. 
The plaintiff examined as many as 5 wit-- 
nesses in the case. No evidence was ad- 
duced by the defendants. On a considera- 
tion of the evidence of the plaintiff. the 
munsiff held: that the plaintiff failed to 
prove that he Was an Indian nationel and 
accordingly he dismissed - the -suit.- The 
plaintiff then preferred an appeal before 
the Assistant -District, Judge. Goalpara 
and the latter also affirmed the decree of 
the munsiff and dismissed: the anpeel and 
hence the plaintiff has come: up wita this 
second appeal. 


4, The first contention of the learned 
advocate for the appellant before me is 
that the lower appellate court did not 
consider the evidence of the ‘witnesses 
examined by ‘the plaintiff-appellant. at all 
and that non-consideration ` of’ suci evi- 
dence amounts to an illegality callimg for 
an interference with his 
and decree in ‘the second appeal. 


His second | contention. was tha: the 
lower’ -appellate . court has - wrongly 
drawn .an adverse presumption against 


the plaintiff for- noh-examination >f his 
maternal uncle Taslimuddin Sarker. al- 
though ‘the’ plaintiff. examined this person 
as P. W..5. This. it -is contended. is an 
error committed by the learned Court be- 
low onthe face of the record. Under the 
circumstances, it has been submitted that 
the decree appealed AANS is liable to be 
set’ aside. 


5.. Mr. tte: the TE advo- 
date appearing: for the State on the other 
hand contended. that the learned court 
below considered the evidence of P. Ws. 
1 and 2 and as such it cannot be said that 
he did. not discuss the evidence adduced 
by the plaintiff. at all. He further con- 
tended that-it cannot be said that the 
lower ` court committed’ any error cf law 
by not discussing the -evidence of the 
other witnesses. 3 


6....-I find: that there is suficient 
force in :the contentions-of the learned 
counsel for the appellant. :Fhe firs: ap- 
pellate Court, being, the final cout of 
facts, it is incumbent. on it to consider 
all the evidence addiiced by the parties 
in the case. It is seen from the judzmenit 
of the lower appellate ‘court that ke dis- 
cussed what the plaintiff-appellant did 
mot prove; but he . did not discuss the 
evidence of. the | witnesses ‘who. were ex- 
amined by the plaintiff in support of 
his case. Non-consideration of the evi- 
dence of P. Ws. 3, 4 and 5 by’ the learned 
court below. amounts’ to” an illegality 
and it has vitiated the judgment. 


judzment . 
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7... The second- contention of ~ the’ 


‘learned: counsel for the “appellant is also 


borne ouüt:by -the record. --It is seen that 


P. W. 5 Taslimuddin ..Sarkar. is. the 


maternal. “uncle of the- plaintiff. It.cannot. 


therefore’ be -said that the -plaintiff did: 


not. examine his maternal. “uncle : Tasli- 


muddin Sarkar; as eke ts by the,learned, 


sA ra 


an adverse - een hogs against. P the. ire 
tiff-appellant for. non-examination of 


seid Taslimuddin - -Sarkar.. = araea 


Y; 


8: 5 In: thé “result:: the “decree”: ape 
ealed alasi, must be:'set ‘aside ‘and I 
dô accordingly.: The appeal’ is remanded. 
‘te the court- below for ‘fresh’ disbosal on 
a‘ consideration=of all the -evidence ~ -in- 
accordance with law. The appeal will 
-be To of - DE within, a 


pee ae 


court below;: Then ae is e 
Costs will abide „the. result, of the appeal. 
in ithe ‘court below. ` 1c. ees 


= ka . m 7 ry 
wae RE eee PRT l fa; 
ah te oe - * wn be 
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AIR 1974 ASSAM. g NAGALAND 16, i 
(V.58:C 58). 2., ge 
= P. -K: "GOSWAMI. Cada AND, E 
aua a aa Me Cs PATHAK, Je -o fare n 
- Kishori Mohan Sarkar. Petitioner. v; 
State Transport Authority and. . others: 
Respondents... we sa. 
` Civil Rulé” No, Tot- of. 1969): Die. 18 
4-1971  -° : 
‘Motor Vihicles Aet (4939); s TEN = 
An order of the R. T. A. granting ` “ton= 
tract carriage permits: to` 13°" applicants 


+t 


out of .250 ‘as against lesser number of five 


or: more ‘permits : ‘advertised : does.. not vio- 
late S. 50 -or-.other provisions: and the 


order of S. T. -A:-under S.-6£-A° setting - 


aside. R. T. A.’s order constitutes ari error 
` of law ʻapparent-on the face’ of the ‘record 
and can be quashed under Art: .226 of the 
Constitution. (X-Ref: ‘S; 50) —- “(X-Refi 
Constitution of: India, Art: 226). 2. © 
492 (Paras 5; a) 


. S: K. Ghose. and. B: Ki: Das and.S. C. 
Dias, for Petitioner: A. -M.^ “Matumdar: Jr. 
Govt. Advocate. ..for- Respondents, (0° ..-70? 


ae GOSWAMI, C. Je: This -~ “applicstion 
‘under Article 226° of the. Constitution of 
India is directed against ‘an: order passed 
‘by ‘the State ‘Transport ‘Authority in: its 
‘meeting held’ on 30th and 31st May. ‘1969 
-allowing a revision. “application: against 
‘the order ‘of the Regional. Transport Au: 
thority Dhubri, ‘passed -in its; meeting held 


on 19th ' and 24th September. - 1968, ‘Brant: 
‘ing twelve. periodic’ contract “éarriage pera ' 
mits for. a period’ of three. “years, and. ‘two 
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. 250 applicants for these permits. 
' thority: -considered the matter and decid- 


ES `s P m bans ad z o% ` A 
a eee Appeal allowed. 
tae l OC om at “- Se ed -~ ee mnt 


. five contract °. 


A.I. R. 


such temporary permits. - The _ petitioner 
Was ghee one of the periodic: permits. ` 

ae ` The State Transport Authority 
eaten a the revision application under. 
Section 64-A of -thée: Motor: Vehicles Act. 
hereinafter Called: ‘the ‘Act’ on-the abpli- 


' cation of “the: Secretary: Dhubri Hat-Bazar 
Bus’ Association: (Respondent No. 4); who 


withdrew. from - the contest; here.“ 


"8.7 Thë facts cf the case areas fol- 
lows: , The Regional, Transport Authority 
invited’: applications’ for ‘five casual <con- 
tract carriage -~(Hat-Bazar. Bus) permits 
for- certain ‘specified centres by : ‘a notifi- 
cation’ dated 22nd‘ February. 1968 publi” 
shed ‘in the: ‘Assam -Gazette of: March. 13. 
1968. It. Was. mentioned in ‘the advertise- 
ment that. the Regional Transport ‘Autho- 
rity' reserved ‘the right ‘to incredse - or 


decrease the-number of permits- accord- 


ing to demand. There were more than 
"The Au- 


ed as follows: 

“At this stage the.members of their 
own information and local -knowledge 
and: in’ view of the-srepresentations made 
vide Resolution: - No- XXIV of the last 
R. T. A. meeting. held. on 27th and 28th 
October, 67 and’ 19th’ February: 1968. felt 
the necessity” of increasing’ the number of 
contract ` ‘carriage “permits” for immediate. 
disposal from’ among” the present “apoli- 
cants numbering . more than „250. .. The 
Board after ‘due deliberation. and careful 


. consideration decidéd to incrédse 8 (eight) 


contract carriage permits | as shown‘: ‘be- 
low against” each -- - céntre for- immediate 
consideration - Toni among the present ap 
plicants”. ei 

It: appears ‘that ‘in : the earlier felun 
of the'.Authoritv: referred to iin the above 
order they had-already decided -'to’incréase 
“carriage -permits ‘which 
they -had’ to` “advertise. “Thus. with: the 
above’ order, the number of permits came 
to .be.. thirteen, which: have, been: allotted 
by the Regional Transport Authority to. 
thirteen . arplicants, ~ including this peti- 
tioner. “The ‘State Transport Authority. in. 
revision: while. ‘setting.. ‘aside tthe..order of 
the, Regional. T ‘Authority, -observ- 
ed. as follows: | eke oe 


na “The R: T; “Ae pd cere sed: re $ perio- 
dic. contract carriage: -‘permits..only. . The 
granting: of. that. „number“ of . ‘permits: or a 
few more would. have. “been ; reasonably 
within. thè. R. -T. A'S. competence. ; But it 
cannot: ‘be’ said: that: they had not..acted 
advérsely; to the. interests. of the: existing 
operators By~ raising the’ number to, °12 
which , is, more than double * the’ number 
advertised... Todo, this ,without- giving 
an ‘opportunity. to: the existing operators 
Kad been improper. ‘and ‘the ‘granting, of 
two: temporary permits against permanent 
needs. -had- further- added. to this impro- 
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‘We are not concerned’ with the second 
part of the: order regarding the decison 
to increase the number to 70 at present. 
‘Finally. it held: er ; 


“Therefore action : of: the’ R. T. ain 
increasing the number without following 
the procedure ‘provided, in Section E0 of 
the M. V. Act is improper. illegal . ane 
without jurisdiction.” h 


4. Sections 49. 50 aa 51 of the 
‘Act deal with application for contrect 
carriage permit, procedure of the Resi- 
onal Transport Authority in considering 
such application, and- grant of contrect 
carriage permits respectively. Under 
Section 57(1), an application for a contrect 
carriage permit’ or ‘a’ private ‘carrier’s per- 
mit-may ‘be.made at any time. Under sub- 
section (6) of:Section 57. when any repre- 
sentation hasbeen mada- by the persons 
or authorities, referred to in Section 50 to 
the effect that the .-number of contrect 
carriages for which permits have already 
been granted. in any region. or..anv arza 
within a region is., ` sufficient for cr in 
excess of ‘the’ needs of-the region cr of 
such area, ‘whether such representation: is 
made in connection with a. particular sp- 
plication. for the grant of a. contract cer- 
riage pérmit or otherwise... the Reg-oral 
Transport Authority may take. any. suzh 
steps. as it. considers appropriate for tne 
hearing of the. -representation in.the pre- 
sence- of any, persons likely to be affectəd 
thereby. The above are «the material 
provisions of the Act which have got to 
be considered. along with Rules 65 and 
67 of the Assam Motor Vehicle Rules, 
1940 (hereinafter ‘called ‘the Rules’). i 


5; Under Rule 68 (a). omi:ting 
what is not necessary. for our purvose. 
upon receipt.of an application. for a- con- 
‘tract carriage permit. the Regional Trars- 
port Authority shall. if. the: application 
is in order, with .all redsonable despatch. 
circulate particulars’ theréof to members 
of the authority. together with an intima- 
tion as to -whethér the ‘matter is` to .3e 
decided at a~ meeting of the authoriiv 
or upon procédure by circulation. . Ir’ the 
latter case. he;shall intimate the data -by 
which the opinions of the members e 
to be received.” Under sub-rule, (b). 
deciding whether. an aplication . for. 
contract. carriage ‘permit. is’ to be. i 
sidered at a meeting of the atithoritr.- ay 
upon procedure by circulation. the ` R2- 
gional Transport -Authoritv ‘shall without 
prejudice to ithe ‘proper ‘examination. of 
the application: and -anv: enauiries ‘neces- 
sary.in connection therewith. have. rezard 
to. the -desirability of avoiding delay `- in 
the issue of..such -permiits. and shall ‘30 
‘arrange its business. that :such permits 
shall normally be granted -or refused 
within one month of the receipt of the a- 
plication. . Under: Rule.67; [when coi- 
sidering an application for any -perm:t. if 


‘be made at.any time. 


-crease the quota by. 
‘That ‘decision is not being: questionei. The 
-objection ‘of the State Transvort Authority 
is only to the number of permits being in- 
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the applicant. desires, to be. heard: the 
hearing has to be given.. Under svb-rule 
(d). of Rule 67; any person.or authority 
who has .-made a representation’ under 
the, provisions of Section 50 of the-Act 


‘may appear. before the Transport Autho- 


rity upon the date. appointed. for . bearing 


the representation either in-person or by 
‘a representative authorised by him ‘or by 


it. as the case:may be. in writing in this 


‘behalf: provided that nothing in this sub- 


rule shall be deemed to require the Trans- 
port Authority- to give a hearing to any 
representation made under the. provisions 
of Section 50 read with:.sub-section: (6) of 
Section 57 ofthe Act. -if the authority is 
satisfied that. the representation is 7rivol- 
ous or vexatious or relates to a matter 
upon: which the authority recorded a de- 
cision after.-giving.the - parties coneerned 
an. patay of being heard. 


A g | From an exouninatiod st the 
above. ‘provisions. “it is clear that an appli- 
cation for: contract carriage permiz may 
‘There is no proce- 
dure-for publication . of the anpvlization. 
There is-even direction in the law -o dis- 


pose -of ‘the application ordinarily within 
one month. : In this case. 


however. the 
Authority made it clear under the adver- 
tisement that five or :more.permits would 
be granted. There was. therefore. a_readv 
a contemplation of the authority ccommu- 
nicated to. the public. or other authorities 
that permits of this. type might be ircreas- 
ed. :Indeed. this advertisement was in 
pursuance..of an ‘earlier decision. to ` in- 
five more permits. 


creased to thirteen instead of.-say. seven 
or eight. This:is‘not. - therefore. a: case 


where the. decision ‘to increase the permits 


is improper or. illegal. but onlv tha: thir- 


teen. permits have’ been granted as égainst 


a. lesser number advertised.. The -eason 
given by the State- Transtort Authority 


‘in coming to..the conclusion that the order 


of the Regional: : Transport Authoritv is 
improper or illegal is that the procedure 
under Section 50 of the Act has no: been 
complied..with. . We donot: however, find 


‘any procedure. ‘aid down under : Sec. 50. 


which . has’ been. disregarded by the Re- 
gional, Trarisport Authority.. Unde? Sec- 
tiòn 50. thë. Regional Transport Authority 
shall have. regard to ‘the extent to which 


‘additional contract carriages. may be ne- 


cessary. or desirable in: the public interest 


and is under. obligation to take int> con- 
sideration ;any representations which may 


then be. made or. which mav, -previously 
have. been -made by, the contract carriage 
permit- holders or by any local, or - police 
authoritv. - | These’ representations under 
Section 50 have to be. ‘confined to 
the grounds ‘that the permits which are 
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already -there are sufficient for or in ex- 
cess of the needs of the area in question. 
Although the State Transport -Authoritv 


is not referring to Section 57(6). we have . 


taken note of that provision also -in con- 
sidering if it is possible- to Justify the 
order ‘of .the-State~. Transport Authority 
regarding violation of the procedure by 
the Regional ‘Transport Authoritv. Under 
this sub-section, the Regional Transport 
Authority. is ‘required to’ give a hearing 
to. the persons or .authcrities. making the 
representations under Section 50. ` Since 
in this case it is not shovwm to-us that there 
were any representations made under Sec- 


tion 50 at any. time either before or after | 


the advertisement. there.was no occasion 
for: violating the procedure - laid down 
under Section 57(6). From a perusal: of 
the order of the Regional ‘Transport Autho- 
rity. it is‘clear that they have increased 
the number of permits to thirteen having 
regard to the extent to. which additional 
contract carriages. may .be’-necessary or 
desirable. in the: public. interest. -Since 
there were 250 applicants... the Regional 
Transport „Authority was well within. its 
jurisdiction- in selecting. a limited number 
of permit-holders. - namely thirteen in 
this case, out of them’ after deciding to 
increase the quota as has already been in- 
dicated. in the «advertisement. ©. Since. 
under Section 49.an application has -to 
give necessary particulars.. there was: no 
difficulty. for ‘selecting the suitable ‘candi- 
dates... The ‘suitability of the :candidatés 
who were selected is not’ questioned be- 
fore us, nor at time in any.. earlier pro- 
ceeding. . We: have also noticed that al- 
though the -Regional Transport Authority 
decided -on the same. date to increase the 
number of permits from 25. to .70.. it. did 
not choose to select such a big number 
without a fresh advertisement. This ap- 
pears to be a.very reasonable course which 
has been adopted by- the Regional Trans- 
port Authority, ‘since ‘after a fresh adver- 
tisement,' persons or ‘authorities mention- 
ed under. Section 50 will have an opportu- 
nity: to show. to the Regional. Transport 
_ Authority whether the increase ‘was dusty 
fied or: new 


T: Under Senon 64A òf the: Act. 
the State Transport’ Authority 
aside an order of*the Regional Transport 
Authority: if the’ same is: improper or ille- 
gal. It is true that the State Transport Au- 


thority has described the order’ to. be, ille- 


gal and arbitrary. © But the “reasons 


given by the State Transport Authority - 


for answering the requirements of Sec- 
tion 64-A to invest them with jurisdict tion 
to set aside the order are clearly lacking, 
as we have shown above. The order of 
the State Transport Authoritv’ is. there- 
fore, without ` “jurisdiction ` -and, at anv 
ratei ‘there is a manifest’ error of law ap- 
parent on the face of the record`as the 


‘of the alleged writer of ‘it. 


Cases . Referred: 


can. set ` 


A. I, R. 
Regional Transport Authority has not vio- 


lated any procedure laid. down under Sec- 


tion 50, nor under any other provisions.| _ 
8. In the result, the -application is 

allowed. The. order of the State” Trans- 

port Authority is quashed. - The order of 


the Regional Transport Authority is res- 


tored. We will. HOWEYES: make :DO 
order as 'to costs. es 
-C TAn J.: 2: 9. I agree. 


_ Application allowed. 


~ 
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AIR 1971. ASSAM’ & NAGALAND des’ 


(V 58 C 59) 
B. N. SARMA. J. 


Jepehdia Prasad Singh, Appellant V. 
Joy Kanta Roy. Respondent: : 


‘Second Appeal No. 220 of 1968. D/- 


28-4- 1971,- from ‘order. of J. N. ‘Baruah. 


Asst: Dist: J::. 
30-5-1968. : : 
(A) Evidence: Act (1872), 


Goalpara, i- Dhubri D/: - 


‘Ss. 45. and 


-47 — Genuineness of handwriting — Be- 


fore forming an opinion about genuineness 
of ‘handwriting the Court must -consider 


‘the evidence of expert or the opinion of 


a person familiar with the handwriting 
Forming of 
opinion on his own observation without 


‘assistance of such: evidence is ‘illegal and 


improper. AIR 1967- SC 1326 and 


‘AIR 1925 Cal 485 and AIR 1946 Alt 67 and 


AIR 1947 All 411, Rel. “on. i 
(Paras 10, 11) 
(B) Evidence Act (1872), S. 102 -— 
Burden of: proof — The question. of -bur- 
den of proof loses ‘significance when de- 
fendant admits material facts his evidence 


supports plaintiffs case and decree can 


be passed against him on its basis. 
(Para 13) 


Chronological ` Paras 
(1967) AIR 1967 SC 1326 (V 54) = . ` 
1967 Cri LJ T197, T Me 


‘State of Madhya Pradesh . 


(1947) ‘AIR 1947 All 411 (V-34) = 


1947- All LJ 110, Azmat Ullah v 
Shiam Lal ` 


(1946) AIR 1946 All 67 (V 33) = 


"1945 All LJ, 426, Darshan Singh a 
` Parbhu Singh : 


(1925) AIR 1925 Cal 485 (V 12) = 


78 Ind Cas 668; J. C. Gasau ve 
‘Sonatan Fal: a 
-K. P.” Sen. ‘for. Appellant; 
Bhattacharjee. .for. Respondent. 


- JUDGMENT: This .is an . appeal by 


9 
K.. P. 


the plaintiff -whose-: suit for a decree of 


Rs. 2000/- against the defendant was dis- 
missed’ by the lower appellate -court re- 
versing the decree ‘of the Munsiff.. -> 


2. . ‘The. case: of the plaintiff ‘was 


‘that the... defendant - borrowed ` a sum-of 
‘EO/FO/C522/71/MNT “gee eS 


1971 
Rs, 2000/- from ‘him on 12-11-65 by giv- 
ing a stamped receipt signed by him. sti- 
pulating to repay the same within a week. 
As the defendant did not repay the money 
as stipulated. the plaintiff. instituted. a 
criminal -case under’ ‘Section’ 420 of the 
Indian’ Penal Code against him, but in 
that case, plaintiff :was directed to seek 
his remedy in the: civil’ court and. SO he 
filed the present suit. 


3. The ‘defendant filed a written 
statement and contested the ‘suit. He ce- 
nied having borrowed Rs. -2000/- or anv 
other amount from the: plaintiff on 12-_1- 
65 or on any other date, He also denied 
having granted any receipt with his sig- 
nature as alleged. :It was however alleg- 
ed by the defendant that he used to heve 
monetary transactions with’thée plaintiff 
in the past and that‘at that time the plain- 
tiff might have‘ obtained his signature on 
some blank paper. but he never signed on 
any‘ revenue stamp. as in the- ‘document 
relied: on by the plaintiff. 


4, In support of his . case. "the 
plaintiff examined himself.and 4 other 
witnesses... The -plaintiff -. (P. W. 3) 
and P. W. 4 Mafijudddin «© Sheikh’ .- geve 
evidence to prove that the defendant eX- 
ecuted the receipt Ex. 2 which was writ- 
ten: by one Jadab Das. ‘since, dead. end 
received Rs. 2000/- from. the . plaintff. 
P. W. 5:Hemendra Nath Roy is a petiton 
writer who proved that the receipt Ex 2 
is in the hand.of deceased Jadab Chan- 
dra Das, who was also ‘a petition writer 
and whose hand-writing ke knows. P. W. 
1 Rafiquila Sheikh, who was`the Presi- 
dent of Kisamat Hasdah Gaon Satha 
proved that the defendant filed a petit-on 
Ex. 1 (dated 20-2-64)' before him mak-ng 
some allegations against the. plaintff, 
Where. inter alia it was stated that he 
‘(defendant) borrowed a sum of Rs. 2009/- 
‘from the plaintiff: signing on a blenk 
paper and .that he had since repaved :this 
amount, P., W. 2 Birendra Narayan. Foy 
proved that he. wrote the Ex..1 at the n- 
stance of the defendant ‘and .that the de- 
fendant put his’ signature there in nis 
presence. i S of 


- 5 The ‘defendant’ examined him: 
self and no other witness. “In his exami- 
nation-in-chief, he - denied having borrcw- 
ed from ‘the ‘plaintiff arid also the fact 
that he had given the receipt’ Ex. 2. ‘The 
two signatures on the revenue stamps in 
the’ said receipt purported to be his were 
also denied. The 3rd‘signature at -he 
bottom of Ex. 2 marked “Ex. 2 (3) was 
however neither denied‘ nor ‘admitted. In 
his cross-examination. he admitted that he 
had taken’a-loan of Rs. 2000/- from the 
plaintiff, but he said that it was withaut 
any receipt. .He said that this:amount was 
repayed to the :plaintiff within 2/3 davs. 
but without any receipt or witness... The 
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disputed signatures were not sent to, any 
expert for opinion. - ; 


6 On a consideration of the evi- 
dence, the learned Munsiff held that the 
defendant borrowed “Rs, 2000/- from the 
plaintiff as. alleged ` ‘and that he’ hàs not 
repayed the same. With this finding he 
decreed the suit -with costs. The defen- 
dant then took an appeal before the As- 
sistant District Judge. The learned As- 
sistant District J udge after hearing the 
parties. ‘reversed the decree of the learn- 
ed Munsiff and dismissed the suit. H2nce 
the plaintiff has come up with this second 
appeal. 


7.. Mr. Sen, the learned counsel for 
the. appellant attacked: the decree of the 
lower appellate - court’ on the following 
grounds: ~ 


(1) That the court below ‘erred in 
law by. playing the role of an exper: by 
comparing the signatures, Exs. 2 (1) and 
2 (2) in the receipt with thé admitted 
signatures of the defendant, Exs. 2 (3) and 
1° (1) and’ coming to a. conclusion trom 
such comparison, without - the assistance 
of anv ‘expert and ignoring the drect 
evidence of- P. Ws. 3 and 4. that the 
signatures’ in Exts. 2 A) and 2 (2) were 
not of the defendant. 


(2) That some material evidence. 
namely the document, Ex. 1 and the 
admission of the defendant in his ‘cross- 
examination that he had taken a loan 
of. Rs, 2000/- from the plaintiff were 
ignored by the lower appellate court and 
that this amounts to an illegality: 


. (3) That the-learned lower appellate 
court: proceedéd on a misconception of 
the law relating to Se of proof - in 
the case: 


‘V8. I find met tie is ‘sufficient 
force ‘in each of the above contentiors -of 
the learned counsel - for the appellart. 


9... It appears from the. judgment 
that ‘the learned Assistant District Judge 
first discarded the evidence of P. Ws. 3 
and 4 who proved the receipt Ex. 2 to 
have „been signed by the defendant. as- 
signing some. reasons for the same. Then 
relying on decision in’ Fakhruddin v. 
State. of Madhya Pradesh, AIR 1967 SC 
1326 he proceeded to ‘compare the . dis- 
lage signatures. of the defendant. in 
Ex. 2 with two “admitted signatures of 
the defendant and straightway came to 
the conclusion. without assigning anv spe- 
cific reason, that the signatures Exs. 2(1) 
and 2 (2) are not of the defendant. with 
the following. ‘observation: co 


. "Tt is seen ôn ‘the very -first sight 
that Exs. 2(1). and 2(2) are not the same 
as Exs. 2, (3) and 1 (2). These Exts. 2(1) 
and 2 (2) are not the signatures of the 
writer of Exts: 2 (3) and 1 a) as it ap- 
pears on. the record’: 
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A comparison of hand-writing as a` mode 
of proof is always hazardous‘ and incon- 
clusive. and specially when it is made by 
one not conversant with, the subiect and 
without any guidance or assistance’ that 
may be- derived from “the evidence of 
some expert.- That is why. the’ practice 
of a. Judge declaring whether a disputed 
signature .agrees with the admitted sig- 
nature of a certain person merely on his 
own observation. without ..the assistance 
of. any . other. evidence has” been dis- 
approved in many. cases.of which re- 
ference may be made to AIR 1925 Cal 
485; AIR 1946 All 67 and AIR 1947 Al 
411. 


10. “The. learned Assistant District 
Judge misunderstood: the judgment in 


Fakhruddin v. Staté of M.P.. AIR 1967 . 


SC 1326 on which he relied. The prele- 
vant portion of the judgment in . this 
case may .be_ conveniently quoted here and 
it runs as follows: ` - 


"Both under Section . 45 and. Section 
47. the evidence ‘is an opinion in - the 
former by scientific comparison, and in 
the latter on the basis of familiarity re- 
sulting from frequent observations and 
experience. In either case. the court. must 
satisfy itself by such means as. are open 
that the opinion may be acted upon. One 
such means open to the court‘is. to apnly 
its own. observation to the. „admitted or 
proved writings and to ‘compare them 
with the disputed one. not to becomé. a 
hand-writing expert. but to verify. the 
premises of the expert in the one case 
and to appraise the value of ‘the opinion 
in the other case. This comparison de- 
pends on -an analysis of the characteris- 
tics inthe admitted or proved writings 
and the finding of the same characteris- 
tics in large measure -in the disputed 
writing. In this way: the opinion of the 
deponent whether expert or other is 
subjected to scrutiny and although. re- 
levant to start- with ‘become probative. 
Where an experts opinion, is given. the 
court must-see for itself and with the 
assistance of the expert come ` +o its own 
conclusion whether it can safely be held 
that .the two writings are. ‘by the. same 
person.. This is.not to- say “that the court 
must play’ the role’ of an expert. but, to 
say that the court may accept the fact 
proved only when it, has satisfied itself 
on its own observation’ that it is safe to 
accept the opinion whether of the expert 
or other. witness.” - °°: 


It is quite , clear Toa. the ‘above abe 


servation that the. Supreme. Court has 


deprecated the practice of the court, play- 
ing the role of an expert. as was done in 
the ‘present: case. What was laid’ down 
in the Supreme Court casé-is that before 
accepting’ the ‘evidence “of an expert: or 
‘that of a person familiar with the hånd- 
\writing and signature of'a persons “as 
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A. I. R. 


contemplated. under Section -45 and Sec- 
tion 47, respéctively of the Evidence Act. 
the court is to apply its own observation 
to: the admitted or proved writings and 
to campare’ them with the disputed’ one, 
not to become a handwriting. expert but 
to verify the premises ‘of the: expert in 
one case and to appraise the. vame of the 
opinion .in the other case. 


11. In the present case. -as I have 
already pointed out. having already dis- 
carded, the direct evidence of P. Ws. 3 & 
4, the court below asstmmed the role of an 
expert and came to the conclusion. mere- 
ly on the basis of his own observation. 
without assistance from any evidence of 
expert. that the disputed, sigriatures arë 
not of. the defendant. This, in my- opinion 
was not ‘legal and proper, 


12... Now let me -come ‘to the other 
Salers of the appellant which mav 
be taken up together. As. I have alreadv 
pointed out, the, defendant in. his --cross- 
examination as well as in ‘the `; ‘document 
admitted to have received a loan of Rs. 
2000/- from the plaintiff. He-did not say 
on which date he. took this loan. -He`said 
that he repaid this money within. 2/3 davs. 
but without any receipt or witness.: The 
learned’ Assistant District Judge: has ex- 
plairied: away the evidence’ of the defen- 
dant with thé observation that the plain- 
tiff cannot take advantage of the evidence 
of the defendant when ‘the plaintiff him- 
self has failed to prove -his case. He also 
observed that the defendant - has ‘no bur- 
den to prove, but plaints must prove his 
case. 


“Bo Tt is well-settled To that 
when each. of the parties adduces evidence 
in the case, the auestion of burden’ of 
proof loses: all importance. Even in a 
case ‘where the burden of proof ihitially 
lies with the plaintiff and he fails ` to 
discharge that. burden. ‘by his evidence, 
but all the same, the defendant in- his 
evidence | admits : ‘the material fact or the 
evidence led: by him tend to prove the 
plaintiffs case. there is noó'bar“for ‘any 
decree on the basis -of such admission or 
evidence.” It has -also got to ‘be borne in 
mind that in civil cases, unlike criminal 
case, it cannot be. said that the benefit of 
reasonable doubt must necessarily. go to 
the defendant. A. preponderance of proba- 
bilities mav be the. basis. for.a decree. That 
being the vosition, the learned lower ap- 
pellate court erred in law. in my opinion 
in not properly considering. the evidence 
ofthe defendant. or the document Ex. 1 
with -the cbservation.. mentioned. ; above. 
He should have dulv. considered the- evi- 
dence adduced by both..the parties... be- 
fore -he came, to. a: final . decision: in the 
case.. 


a JA4:. _ From. ‘the TE a dicus 
it- is seen ‘that. the learned “court below 
erred in. law in assuming. the- role. of 4 
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hand-writing * ‘expert ‘without ~any otf. er 
assistance and'in not considering the: ée7i- 
dence of the defendant properly ‘on a m-s- 
conception -of the law ‘relating to- burden 
of proof. That being’so. the judgment and 
decree appealed against must: be set Aside 
and I do accordingly::. The appeal is ze- 
manded. to the court below- for fresh œs- 
posal after -hearing the learned -lawyers 
of both the parties.and ‘in-the: light `of 
the observations made- .hereinabove. I 
feel, it is desirable that this time the <p. 
peal should -be heard. by some Judge other 
than the Assistant District.Judge who 
disposed of the:.appeal earlier. I accord- 
ingly direct. that: the District Judge him- 
self will hear:.and dispose of the. app#al 


this time and:he will do. it expeditiously 


within a period of not more -than three 
months. from the .date’ of -receipt of' fhe 
records in the court below. I should 
however: not be ‘misunderstood as having 
expressed any opinion on the“ merit of 
the case: The appeal, is’ allowed.: Costs 
will -abide ‘the result of the appeal" in the 


court, ‘below. 
Biia allowed. 


AIR 1971. ASSAM & NAGALAND. rr 
. (V 58 C6 >... 
P. K. GOSWAMI, C. J.. AND M: CU 
l PATHAK, J. 


: Mufosin Ali Barbhuyan: “Petitioner Vv. 
State of ‘Assam and others. Responderts. 


oe Rule No. 250 OF 1970. D/-.3 16-6- 


er Assam setl “of. Forest 
Coupes and Mahals by- Tender System 
Rules (1967), R..11 — Concessional settle- 
ment of coupes and mahals to Schedu_ed 
Castes etc. .— Rule neither ‘totally . ex- 
cludes others nor is a reservation.. rule 
in view of the limitations and discretion 
thereunder.’ Preferential treatment. pre- 
scribed by it. is not unreasonable. ` Hence 
it-is not ultra, vires ` Art., 15 (1). or. 14, 
Constitution. *(X-Ref... Constitution of 
India; Arts. 15 ‘Q) and ‘14; AIR 1964 3C 
179, Applied;. AIR, 1963, SC 649, Explain2d. 
oan (Para. 5} 


(B) Assam Settlement of For2st 
Coupes and Mahals by - Tender System 
Rules, (1967), R. 6 (4). (v) — 'Documentery. 
evidence of financial. soundness of 
tendėrer ` —Requiremient is only. directo-y. 
Hence non-compliance will not meke 
tender invalid. 


Cases | Referred: Chronological 


(1964) AIR 1964 SC'179 (V7 51) = 
-(1964) 4 SCR’ 680; Devadasan T. vV. 
‘Union’ of India 

{1963) AIR 1963" “sc 649 (V 50) = 
(1963) Supp t SCR 439. Balaji M. R. | 
v. State of Mysore X 3. 5 


GO/lO0/D459/71/IRM/G. er es oe 


te 


A eres 


(Para 6) 
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(1962) AIR 1962 SC 36 (V 49) = BBs, 2 
- (1962) 2 SCR -586. General Manager. Y 
. Southern Railway v.. “Rangachari. 3 


; M. S. Rahman. for Petitioner:: Dr. J. 
C. Medhi,--Advocate-General,’ ‘Assam.’ A. 
M. Majumdar, Jr: Govt. Advocate, R: K- 
Deb-and S. K. ‘Hom Choudhury. for’ Res- 
pondents. ` 

” GOSWAMI, C. J.: This application 
ade Article 226 of ‘the: Constitution is 
directéd against-an order dated 22nd Nov- 


. ember, 1969 of the Conservatcr of Forests. 


Assam ` (Respondent “No. 3) settling: the 
Jatinga — Danicherta - Combined Stone 
Quarry with “the 5th Respondent ‘for 
the’ vear, 1969- (¢ Oa 


2. The Divisional Forest Officer. 
Silchar | (Respondent. No. 4);.invited | ten- 
ders for Sand and. Stone Mahals under 
Cachar Division for the .véar 1969-71 by 
a Sale Notice dated. 31st July. 1969 pub- 
lished in. the’ Assam Gazette on 8th Octo- 
ber, 1969.. For. the Stone. Quarry in- ques- 
tion, there were only two tenderers.. viż. 
the ‘petitioner and the 5th respondent. 
When the tenders: ‘were opened on 27th 
October. 1969. it was found that the peti- 
tioner’s: ‘offer. was Rs. 43, 775/- and that of 
the 5th respondent was Rs. 26,501/-. The 
5th respondent’ belongs to the Namasudra 
community which is a recognised Sche- 
duled Caste and this fact is not aquestion~ 
ed beforeus. Under the Assam ` Delegation 
of Financial Powers Rules. 1960. read 
with clause 4-of the Sale Notice. as the 
value of the accepted tender exceeds 
Rs. 10,000°- but does not ‘exceed: Rs. 50,000. 
the Conseérvator of Forests is ‘the: compe- 
tent authority to settle this Mahal. The 
3rd respondent, on receipt of the’ tenders 
and reports from the: 4th respondent. set- 
tled the Mahal- with the 5th respondent 
giving him preference under Rule 111) 
(b). of. the Assam . Settlement of Forest 
Coupes. and `. Mahals by . Tender Svstem 
Rules, 1967 (hereinafter called: the: 'Ten- 
der Rules’. for brevity). ‘under which the 
settlement. has taken ` place. The peti- 
tioner appealed” to the. Governor ‘under 


- Rule 9 and the same was rejected on 24th 


February. 1970 and he obtained the pre- 
sent Rule on 24th March, 1970. 

Since the petitioner challenged the 
validity of Rule 11 of the Tender Rules. 
notice was given to the Advocate-General. 
aaa "who-has made ‘his submissions ‘be- 
ore us. 


3 «The. petitioner . submits ‘ that 
Rule LE. is. ultra vires the .:provisions of 
Article.15 (1) and Article 14 of the Con- 
stitution’ and is not saved by the provi- 
sions of.Artiele.15 (4). It is contended 
that by. Rule 11, there is a. total-exclusion 
of all others. except the Scheduled Castes 
and Scheduled Tribes or other Backward 
Classes recognised by the State Govern- 
ment.in settlement. of .counes- and mahals. 
Such a.total exclusion;.:according to him. 


t 
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cannot be considered as- a special provi- 
sior to enjoy the protection of Article 


15(4) of the Constitution. The learned 
counsel relies upon a decision of the 


Supreme Court in - AIR.. 1963 SC’ 649, 
M. R. Balaii v. Statë of Mysore and draws 
our attention to the following observa- 
tions at paragraph 31 of the Report: 


“It is because the interest of the socie- 
ty at large would-be served by promoting 
‘the advancement of the weaker elements 
in the society. ‘that Art.. 15 (4): authorises 
special provision to be made. But. if a 
provision which is in the nature of an èx- 
ception completely excludes the rest of 
the society that clearly is outside the scone 
of Art. 15. It would be extremely un- 
reasonable to assume: that ‘in enacting 
Article 15 (4) the ‘Constitution intended 
to ‘provide that where the advancemient 
of the Backward Classes or the Schedul- 
ed Castes and Tribes’ was concerned, the 
fundamental ‘rights’ of the citizens con- 
stituting ‘the rest of the ‘societv” were to 
be completely, anid obsolutely ignored: z 


The case before. the Supreme Court was 
with regard.to the ‘constitutionality of-an 
executive order: of the Government of 
Mysore reserving 68% ‘of ‘available -seats 
for admission to the’. Engineering | 
Medical Colleges and to` thé’ other techni- 
cal institutions, specified ‘in ‘the. order., It 
is in that context that ‘the. above observa- 
tions were made by the Supreme Court. 
The. Court. also observed as follows: 


“In this matter. again, we-are reluct- 
ant to say definitely what would ‘be a prò: 
per provision to make. 
rally and in a broad-.way. a special pro- 
vision: should be less than 50- per. cent; 
how much less than.50 per’ cent would 
depend. upon. the relevant prevailing ' ‘cir> 
cumstances in each. case’. . - 


The Court also held that the provisions of 
Article 15 -(4) are similar to those of Arti- 
cle 16° (4) which fell to be considered in 
the case of General “Manager. Southern 
Railway v.-Rangachari, AIR 1962 SC ‘36. 
The Court. held- that: what- is true in re- 
gard to Article.15 (4) is equally true in 
regard to- -Article 16 (4)... 


4... The Jearned;: Cannel P 
to another. decision of the. Supreme Court 
reported in Devadasan v. Union of India, 
AIR 1964 SC 179 and relied upon the. teh 
lowing passage: 


“Where: therefore, . the. State a 
a rule providing’ for the reservation- ‘of 
appointments and:. posts for such. back- 


ward classes -it cannot be.:said to . have 


violated Art. 14. merely -because -mem-~ 
bers of the more advanced -classes will 
not be consideréd .for appointment : to 
these posts even though they may ` þe 
equally: or eyen- more meritorious: than 
the members. of the backward classes: or 
merely because. such : reservation is’ not 


v. State (Goswami ©. J). 


and 
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made in every kind of .service.under the 
State. - Where the object of a- rule is to 
make reasonable: allowance for the back- 
wardness of members .of a class . by 
reserving certain: proportion: of appoint- 
ments for them in-the public services of 
the State. what the . State would in fact 
be doing would ‘be. to | provide... the 
members of backward classes with an 
opportunity equal’ to.that:of the members 
of the more advanced. ‘classes in the 
matter of appointments’. to. public ser- 
vices. If the reservation. is: sọ excessive 
that it practically denied’. a- reasonable 
opportunity -for employment to members 
of other communities the position mav 
well be different end it would be. open 
then for a.member of a:more . advanced 
class to complain that he has been denied 
equality by- the: State’. -~ (Para 12) 


oy Béaring in mind the above prin- 
ciples, we do not find any substance in 
the. contention that rule 11.-of the Tender 
Rules is discriminatory and is. violative of 
Article 14 or Article 15 (1) of the Con- 
stitution. ‘We may now read that Rule: 


(1) Subject: to suitability and ability 
of the tenderer to perform the work satis- 
factorily, preference and concession ‘in 
settlement of a. ‘coupe or mahal shall be 
admissible: in the following: manner to a 
person belonging tc any of the Scheduled 
Castes, Scheduled Tribes,- ‘or other -Back- 
ward Classes recognised | by -the State 
Government, provided” the’ recognised 
highest» offer’ for the coupe or the mahal 
does not exceed Rs. 50.000: 

: (a) I£ the offerfrom a ‘member. of the 
abovementioned categories” of persons is 
not. below :92}.per cent of the recognised 
highest :offer. -the coupe or. the -- mahal 
shall be “settled” ‘with such ‘person at ‘his 
own offer.. > 


(b) Even“if the offer. from a member 
of the aforementioned “categories of per- 
sons is below ` 92} per ‘cent of the recognis- 
ed: highest: offer. the. coupe or the mahal 
may at the discretion ` -of the competent 
ailthority, be. settled ` with such person at 
an amount 7 per cent less ‘than thè re- 
cognised highest orfer. 
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fories of persons must not be below 924 
per cent of the recognised highest ofer. 
That is to say. the persons are xettng 
only. 74 per cent preference under Rule 
11 (1) (a) in an appropriate case. Ii is 
true that. under Rule 11 (1) (b). even if 
‘the offer is. below 924 per cent of the re- 


cognised highest offer. the mahal may be 


settled with such a person. but at an 
amount 74 per cent less than the recogris- 
ed highest offer. Under Rule 11 (1) b). 
however, there is a discretion given to 
the compétent ‘authority to settle with 
such a person offering below 924 per cent 
of the recognised highest offer. 


Reading Rule 11 (1) (a) and (b). we 
do not find that. there is anv such reser- 
vation in favour of the Scheduled Caszes. 
Scheduled Tribés or other Backward 
Classes with regard tc settlement of 
mahals and coupes which would totally 
exclude all coupes and mahals from being 
settled in favour of other persons. “Zhe 
rule cannot strictly be called a reserva- 
tion rule with all the limitations provided 
therein end discretion given to the cem- 
petent authority subject always to sadit- 
ability and ability’ of the tenderer to ‘rer- 
form the work satisfactorily.: There is: 
therefore. no total -exclusion whitk is 
complained of by the petitioner in this 
case, nor is the preferential treatment so 
- junreasonable as to attract the ratio deci- 
dendi of Balaiji’s case. AIR 1963 SC 349 
(supra). We are, therefore. . clearly of 
opinion that Rule 11 (1) (a) is not viola- 
tive of Article 15 (1) or Article 14 of the 
Constitution. . The submission of the 
learned counsel. ‘therefore, fails. 


6. It is next contended that the 
tender of the 5th respondent is no ten- 
der in the eye of law for non-compliance 
with Rule 6 (4): (v) of the Tender Rules. 
The relevant rule may be‘read:- 


“4, The ‘terideér shall be accomparied 
with the following documents, namely—_ 


(v) Documents evidencing- financial 
soundness,.of. the tenderer: 


Provided that ‘such documentary evi- 
dence shall not be necessary in. case cf'a 
tenderer who has been registered under 
any rule prescribed by the State Govern- 
ment for registration of forest contrac~ors 
but In such case he shall furnish the par- 
ticulars of his registration”.- 


The proviso to the rile clearly Showe that 
‘such documentary evidence is optional in 
a particular case. Besides this, by -Rule 7 
the Authority calling for tender may zall 
for any other particulars from the intend- 
ing tenderer with a view to identifving 
the tenderer or to eliciting informacion 
about his financial soundness. ‘Reading rule 
6 (4) (v) with the proviso and Rule 7 it is 
clear that Rule. 6 (4) (v) is not mandatory 
and only directory. That being the posi- 
tion, there is no substance in the argument 
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that the tender in absence of the documents 
evidencing financial soundness could not 
be considered by the settling: authority 
in this case. It is stated by the 2nd res- 
pondent in his counter-affidavit that the 
oth respondent is financially sound and 
he furnished a security bond on 5th De- 
cember, 1969 for Rs. .40,491. Even the 
appellate authority has not considered 
to be financially unsound. 


e Both the contentions of the petitioner 
ail, 

l dismissed. 
make no order as to 


4. The application is 
We will. however, 
costs. 

M. C. PATHAK, J.: 8. I agree. 


Petition dismissed. 
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- P. K. GOSWAMI C. J. AND M. c. 
-0 PATHAK. J. 


` Purshottam Bahel, Petitioner v. A. 
C. Baruah, and others. ` Opposite Parties. 


Civil Rule No. 86 of 1971. D/- 7-5- 
1971, from order of B. S. Sarao Commr.. 
Plains Division., Assam D/- 11-1-1971. 

! Constitution of India, Art. 226 — 
Natural Justice — The order of a Muni- 
cipal Board under Section 229 (2), Assam 
Municipal ‘Act refusing renewal of or 
withholding a licence even. though ad- 
ministrative is invalid’ and liable to be 
quashed under Article 226 if made with- 
out gving notice to the person affected to 
show cause against the allegations’ made 
in the order. (X-Ref: Municipalities — 
Assam Municipal Act (15 of 1957), Sec- 
tion 229 (2). AIR 1967 SC 1269 & AIR 
1970 SC: 150, Rel: on. (Paras 9, 11, 14, 15) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 150. (V 57) = 

(1970) 1 SCR 457. A. K. Kraipak v. 

Union of India re 13 
(1969) AIR 1969 SC 198 wv 56) = 

Civil Appeal. No. 990. of .1968 D/- 

- 15-7-1968, Suresh Koshy SENTRE) v. 

. University of Kerala 
(1967) AIR 1967 SC 1269 (V 54) = 

. (1967) 2 SCR 625, State of Orissa 

v. Dr. (Miss) Binapani Dei. 12 


A. R. Barthakür: Padma Prasad. for 
Petitioner; P.G. Barua, for Opposite Par- 
ties. - ' 


PATHAK, J.: This applization under 
Article 226:of the Constitution of India is 
directed against the appellate order dated 
lith January 1971 passed by the Com- 
missioner of Plains Division, Assam. af- 
firming the order of the Chairman. Jor- 
hat Municipal Board dated 9th April 1970 
directing the petitioner to close down his 


GO/HO/D222/71/GNB/G 


174 A. & N. 


hotel and restaurant with immediate ef- 
fect and order dated 19-12-69 passed by 
the Chairman, Jorhat Municipal Board 
rejecting the prayer of the petitioner’ for 
renewal of his license. 


2. The petitioner’s case is as fol- 
lows: The petitioner opened a restaurant 
in 1967 under-a valid ‘license No. 172 
dated 4-12-67 -for the year 1967-68 issued 
by the Jorhat Municipal Board (herein- 
after referred to as the Board) and his 
license was renewed till 1969. He applied 
for the renewal of his license on 15-4-69 
for the year 1969-70. . By his letter 
No. 5049 dated 19-12-69 the Chairman of 
the Municipal Board relving on some 
report of the Excise Superintendent held 
_ that the petitioner violated an express 
condition of the licerse. namelv. not to 
sell or allow use of liquor’ in the hotel 
and directed the petitioner to close down 
his hotel and restaurant within seven 
days. The said letter of the Chairman 
of the Municipal Board: is at Annexure 
I to the petition. On 26-12-69 the bpeti- 
tioner submitted . arother application 
praying for reconsideration of ‘the deci- 
sion of-the Board. In his application he 
denied to have ever violated. any of the 
conditions, of the. license or -that the 
Excise Inspector had seized any liquor 
from his hotel. premises. It was further 
stated that the Excise JInspector’s al- 
legation of seizure of liquor from the 
hotel premises of the petitioner was sub 
judice and it should not be accepted - as 
correct. 


By letter No. 112 dated 9th April 
1970 the Chairman of the Municipal 
Board informed the petitioner that. the 
Board had decided to stand by its pre- 
vious decision communicated under letter 
No. 5049 dated 19-12-69 and directed the 
petitioner to close down his hotel and 
restaurant with immediate effect. failing 
which, necessary action would be- taken. 
A. copy of the said letter is Annexure II 
to the petition. Against this order of the 
Board the petitioner preferred-an appeal 
before the Commissioner of Plains Divi- 
sion under’ Section 296:of the Assam 
Municipal Act 1956 (Assam Act XV of 
1957) (hereinafter called ‘the Act’). The 
appeal was rejected by the Commissioner 
of Plains Division by his order‘ dated 11th 
January 1971. Hence this writ petition 
for quashing the aforesaid orders. of 
the Commissioner and she Board. 


3. - In his petition the. petitioner 
has stated that he preferred an appeal 
under S.. 296 of: the.-Act before the Com- 
missioner of Plains Dé:vision :from the 
Board’s order dated 9th. April 1970 re- 
fusing renewal of the license. Such an 
appeal however lies nct under Sec., 296 
but. under Section 322 of the Act. As 
no objection was raised. it is presumed 
that the Commissioner was authorised by 
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the State Government to entertain ap- 


peal under Section 322 of the Act. 


~, 4 Mr. A. R. Barthakur. the learn- 

ed counsel for the petitioner submits 
that the Chairman or the Board in re- 
fusing to renew the license acted illegally 
and in violation of the principles of 
natural justice and: thėrefore the im- 
pugned orders ‘of the Board and the 
Commissioner are Hable to be quashed. 


5. . Relevant. provisions of Sec- 
tion 229 of the Act may be quoted here:— 


. “229. (1) Within such. local: limits 
as may be fixed bv the Board at a meet- 
ing. no place shall be used -without 
license frorn-the Board which shall. be 
renewable annually.. for any. of the fol- 
lowing purposes, namely:— 

* X * *¥ 

(1) tea stall: .- 

(m) sweetmeéet stall: 
Ja (m, hotel or eating house; 

(2) “Such license shall not be. with- 
held unless the Board has reason to be- 
lieve that the. business which it is intend- 
ed to-establish or maintain would be of- 
fensive or dangerous to persons residing 
in ae. the meiehhourhood. 


(A) kekk 


-6.. - From the original RRN in the 
record it is found that the petitioner's 
licerise was issued for hotel and restaur- 
ant and the nature of food was described 
as rice. tea. sweets etc.- It is therefore 
clear that the petitioner’s license was is- 
sued under Section 229 (1) (1) (m) and (n) 
of the Act. From the provisions of sub- 
section (1) it is found that any person who 
wants, to use any. place within the local 
limits as fixed by the Board for the pur-. 
poses mentioned in.the sub-section shall 
have to obtain a. license from the Board 
and that license shall . be renewable 
annually: In’ other ` words. the “Board 
may grant a license for one vear and 
the licensee will- have to get it renewed 
annually thereafter. It has been pro- 
vided in sub-section: (2) .that such license 
shall not be withheld unless. the ‘ Board 
has reason to believe that the business 
which it is. -intended to establish: or 
maintain would be offensive or danger- 
ous to persons residing in’ or frequenting 
the neighbourhood. The expression ‘the 
business which it is intended to establish. 
Or mdintain’ in sub-section (2) goes to 
show that for ‘the turpose of withholding 
the license. the Board may consider the 
conditions: laid down in stib-section’ (2) 
at the time of issusing the license for 
the ‘first time as well as at the time- of 
renewal. of: the license. ` 


7. In tthe instant case. a- license 
for hotel and restaurant . was. issued to 
the: petitioner by .the Board in 1967, That 
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license was issued -for the year 1967-68 
and subsequently it was renewed for zhe 
year 1968-69 and the licensee applied 
for renewal . of the same for ‘che 
year 1969-70. By its order dated 19-12- 
69 and 9-4-70 the Board for reasons re- 
corded: therein refused to renew she 
license and directed the petitioner to close 
down his hotel and restaurant with- m- 
mediate effect. The Board therefDre 
must have taken action under sub-section 
(2) of Section 229 of the Act. 


. 8 The points that fall for deter- 
mination in the instant‘case are wheter 
before withholding the license or refis- 
ing to renew the license ‘on -grounds 
“mentioned in sub-section ‘2) the Boarc is 
required ' to follow the principles of 
natural justice, or. in‘ other words. whe- 
ther the Board has a duty to give’ to the 
‘petitioner an opportunity ‘of showing 
-cause: and if the principles of . natural 
justice were not followed -whether ithe 
impugned orders are. liable to be quashed. 


9. From the impugned orders of 
the Board it appears that the Board zot 
a ‘report from the Excise Superintendent. 
Sibsagar. Jorhat, to ‘the effect that some 
‘bottles containing liquor were recovered 
and seized from pétitioner’s notel-and res- 
taurant and therefore it concluded taat 
the petitioner violated an express: cordi- 
. tion of the license and so directed the peti- 
tioner to’close down his hotel and 1es- 
taurant within seven days. From the order 
of the Board dated 19th December 1369 
it is clear that no notice was given.to zhe 
petitioner to show cause against ‘the al- 
legation mentioned in the «order. ‘The 
petitioner filed an ‘application: for review 
of that order and for renewal of the lic2n- 
se, whereupon the Board passed the order 
dated 9th April 1970 affirming the earlier 
order dated 19th December 1969 end 
directed -the. petitioner to close. down: -he 
hotel and restaurant with immediate ef- 
fect. The Board’s orders refusing .renewal 
of license were based on allegations taat 
in his hotel and restaurart the petitioner 
used to store or sell liquor as renorzed 
by the Excise -Superinterdent and some 
other persons. Before taking  act_on 
against the petitioner on these allegations 
made behind him. he was not given any 
opportunity to meet those allegaticns. 
Before refusing to renew the license. the 
Board did not issue any notice to the peti- 
tioner to show cause. By refusing to 


renew the license. the petitioner’s estab-. 


lished trade or business has been stopred. 
At no stage the petitioner admitted -he 
allegations made against him and the re- 
ports made against him were behind his 
back. It is therefore found that in pass-ng 
the impugned orders dated 19-12-69 end 
9-4-1970 by which the petitioner’s appliza- 
tion for renewal was rejected and nis 
hotel and restaurant was stopped, <he 
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the principles of 
natural justice. 


10. Under Section 234 of the Act. 


the Board has the power to order’ the use 


of any’ place licensed: under Section 229 
and carrying ` on ‘any > dargerous and 
offensive trade to be discontinued in the 
circumstances mentioned in the section. 


Section 234 ‘itself provides that the 
licensee shall be viven: reasonable op- 
portunity of showing’ cause against © anv 


notice that may be issued under Sec. 234 
for discontinuance of the use of the 
licensed place. 


il. Similarly | when a license is 
withheld or. a renewal | of license is re- 
fused. there is no.reason to nold that in 
exercising such power under Section, 229 
(2) of the Act the Board is not required 
to observe the principles of | natural 
justice. o i 


12. In State of Orissa v. Dr. (Miss) 


‘Binapani Dei, AIR 1967 SC 1269° while 


discussing ‘tthe principles of natural ius- 
tice the ‘Supreme -Court observed as 
follows: mae 


“The rule that, a party to whose pre- 
judice an order is intended to be passed 
is entitled to a hearing applies alike to 
judicial tribunals and bodies of persons 
invested .with authority ta adiudicate 
upon matters involving civil conse- 
quences. It is one-of the fundamental 
rules of.-our constitutional set-up that 
every citizen is protected against exercise 
of arbitrary authority ` by, the State or 
its officers. Duty to act judicially would. 
therefore, arise from the very nature of 
the -function ‘intended .to be performed: 
it need not ‘be shown to be superadded. 
If there is power. to décide and determine 
to the prejudice of a. person. ‘dutv to act 
judicially: is implicit in the exercise of 
such power. If the. essentials of justice | 
be ignored and an order to the prejudice 


io a person is’ made. the order is a nul- 
lity.” 


ere ** ' + 


“It is true that the order is adminis- 
trative in- character. but even an 
administrative order which involves civil 
consequences, as already stated. must be 
made consistently with the rules of 
natural justice after informing the first 
respondent of the case of the State. the 
evidence in support thereof and after 
giving an opportunity to tha first res- 
pondent of being heard and meeting or 
explaining the evidence.” 


13. In A. K. Kraipak v. Union of 
India, AIR 1970 SC 150. it was observed 
by the Supreme Court as follows:— 


“The aim of the rules of natural 
justice is to secure justice or to put 
it negatively to prevent miscarriage 
of justice. These rules van operate 
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only. in- areas’ not:-.: covered by any 
law validly made. In other words 
they do not supplant the law of the land 
but supplement it. The concept of, natural 
justice has, undergone, a .great- deal , of 
change in recent vears. .. In. the past it 
was thought. that, it- ineluded just two 
rules, namely (1). ‘no-one: shall be a Judge 
in his own.: cause (Nemo debet esse 
judex propria, causa), and. (2) no decision 
shall be given against. a -party without 
affording him a reasonable hearirg. (audi 
alteram partem). Very- soon thereafter a 


third rule was envisaged and that is that ; 


- Quasi-judical enquiries. must. be held in 
good faith. without’ bias and not arbitra- 


rily or unreasonably. But in'the course 


of years many ‘moré: ‘subsidiary rulas’ came 
to be added` to the! rules of natural ius- 
tice. Till very recently it was the opin- 


ion of the~courts that unless the atitho-. 


rity concerned was required by che law 
under which it functioned to act -udicial- 
ly there was‘no room for the application 
of the-rules of natural justice. The vali- 
dity of -that. limitation is.:now: questioned. 
If the purpose of the rules of natural ius- 
tice is to prevent , miscarriage of,fustice 
one fails. to see why those rules skould be 
made inapplicable to administrative. en- 
quiries. Often times it is not easy to 
draw the line’ that” demarcates adminis- 
trative enquiries from quasi-judic-al en~ 
quiries. Enquiries which Were consider- 
ed administrative’ at. óne time are . ay 
being considered “as quasi-itidicial © 
character. Arriving dt ‘a. just decision . is 
the aim of both. quasi-judicial enquiries 
as well ‘as administrative | enquiries. 
unjust decision in an ` administrazive en- 
quiry may have 'möre fat reaching effect 
than ‘a decision ina quasi-judical. enquirv. 
As observed ` by: this Court’ in Suresh 
Koshy George v. University of Kerala Ci- 
vil Appeal No. 990 of. 1968, D/- 15-7-1968 
= (ATR) 1969 SC 198) the rules of ‘natural 
justice are not.” embodied’. rules., What 
particular. rule’ of’ natural ` justice 
should apply to a- given case must 
depend to a great extent on the facts and 
circumstances of that : case. ‘the frame- 


work of the law under which the enquiry 
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is held and the constitution of the Tribu- 
mal or body of persons appointed for that 
purpose. Whenever a complaint is made 
before a court that some principle of 
natural justice had been contravened the 
court has to decide whether the observ- 
ance of that rule was necessary for a iust 
decision on the facts of that case”. 


' 14. - In the instant case the Board 
is'a statutory authority constituted under 
the Act. ` In refusing’ renewal of a license 
or withholding a‘ license, under: section 
229 (2).of the Act it exercises ‘a statutory 
power affecting the right of a citizen.to 
carry on trade or business.. When the 
Board directs a person to close.down -hbis 
established. hotel and restaurant. refus- 
ing renewal of license on grounds men-l. 
tioned in Section. 229 (2), such.an-. order 
certainly involves civil . consequences. 
Even though the: Board’s. order. may be 
administrative in) character. it. has to be 
made consistently. with the principles of 
natural. justice. . inasmuch as it. involves 
civil consequences so far as the affected 
citizen is concerned. | 


15. . In the. “circumstances - the im- 
pugned. orders: ‘of the. Board . are liable to 
be quashed for. violation of the principles 
of natural justice aswell as the appel- 
late order of the Commissioner. which did 
not take into consideration at all the aues- 
tion of violation. of the principles’ of. natu- 
ral justice by the: Board. Accordingly we 
quash the impugned orders. of: ‘the fas 
and the Commissioner.. - 


' 16.. .. We. . hewever Rosin ee 
this order will be no bar to the Board for 


taking: necessary: action. against the peti- 


tioner after. duly. observing: the ‘principles 
of natural justice and: in accordance with 
‘the provisions ofthe: Municipal Act. i 


The“ pétition _ is- ‘allowed: and 
the iu is-‘madé absolute. In the facts 
and “circumstances of the case, „We make 
‘no ) order: ‘As: ‘to’ costs. ‘ i 
Pi-Ki- GOSWAMI c Jr 18, ae 
agree. É ae io 
' Petition allowed. 
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„Ñ, 193—See Ibid, 5. 194 (Oct) 848 


: -—Ss. 194, 191, 192, 198—Cheque drawn 
‘by A on B bank in favour of C—C having 

' account in D bank, handing over same to 
“ D bank — D bank sending cheque to B 


bank for collection—B bank held became 


substitute agent and not sub. agent of C— 
- Payment not received by _D bank — D 
bank would not be liable for amount 
‘under cheque (Oct) 348 


CO-OPERATIVE SOCIETIES 


-~M charashtra Co-operative Societies Act, 
4960 (24 of 1961), S. 78 — Notice to super. 
sede co-operative society — Registrar has 
power to issue notice under S., 78 to any 
co-operative society including Banking 
co-operative society - (Nov) 365D 
~——S. 164—See Civil P. C. (1908), S. 47 
(Mar) 91 





Copyright Act (3 of 1914), Sch. I — (Copy- 
- right Act (English) (1911), Ss. 2 and 6) — 
Copyright exists in headnotes of original 
judgments — Copying expression of ideas 
amounts to piracy — Temporary injunc- 
tion may be granted (Feb) 48A 
——Sch. I — Copyright Act (English) 
(1911), S. 6 (1) — Relief by way of tem. 
porary injunction — Balance of con. 
venience and inconvenience equal on 
both sides — Injunction held should be 
granted (Feb) 48B 


(Nov) 365B 


“ree 2 


+m 


Copy Right Act (contd.) 
——Sch. I — (Copyright Act (English) 
(1911), S. 25)—Act is operative even after 
coming into force of Constitution 
(Feb) 48C 
COURT-FEES AND SUITS 
VALUATIONS 

—Bombay Court.faes Act (86 of 41959), 
S. 6 (v) (b) — See Suits Valuation Act 
(1887), S. 4 (Aug) 283 
——5, 6 (iv) (i)—Seə Suits Valuation Act 
(1887), S. 8 (June) 215B 
~——S, 6 (iv) (i) and S. 6 (iv) (a) — Suit 
against Municipal Corporation — Prayer 
for accounts and refund of tax overpaid 
— Declaration also sought that defendant 
had already recovered money due— Held, 
on facts, suit was essentially one for 
accounts and was governed by S. 6 (iv) (i) 
and not S. 6 (iv) (a) (June) 215C 
~-—Ss. 8 ta 11 — See Civil P. C. (1908), 
O. 7, R. 10 (June) 215A 


~~ uits Valuation Act (7 of 1887). S. 3 — 


See ibid, S. 4 (Aug) 283° 
——Ss, 4. il, 8 and 8 {as applied to 
Maharashtra)—Jurisdictional value of suit 
under S. 6 (v) (b), Bombay Court fees Act, 
is market value of suit property (Aug) 288 
~——S§, 8—See also ibid, S.4 (Aug) 283 
——§, 8—Suit for accounts — Value of 
relief fixed by plaintiff in plaint deter. 


mines jurisdiction of Court (June) 215B 


——S, ll—See ibid, S. 4 (Aug) 288 


Criminal Procedure Code (5 of 4898) 
A—See also 
(1) Constitution of India, Art. 19 (1) (a), 


(£) and (g): (Feb) 56C. D, E, F, 

G, H, (8B) 

(2) Constitution of India, Art. 19 (1) (g) 
(Feb) 561 (8B) 


——S, 99A — State Government passing 
order by issuing notification under the 
section — It can rescind that notification 
and pass fresh order (Feb) 56J (SB) 
——S, 99B — See also Constitution of 
India, Art, 19 (1) (a), (£) and (g) 

- (Feb) 56H (SB) 
—_——§, 99B— Application to set aside order 
of forfeiture by State Government under 
S. 99A — High Court having jurisdiction 
over territorial limits of State Govern- 
ment passing order, can only entertain 


application (Feb) 56A (SB) 
-——S. 145 (6) — See Specific Relief Act . 
(1963), S. 6 (May) 148A 


DEBT LAWS 


 —Bombay Agricultural Debtors Relief Act 


(28 of 1947), S. 4 — See ibid, S. 15 
l (Jan) 29 
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Debt Laws—Bom. Agri. Debtors Relief Act 
(contd.) 

—Ss. 15 and 4—Remedies of mortgagee 

time barred — Remedy of mortgagor not 

time barred — Parties not applying under 

S. 4 within prescribed limitation — Debt 

is extinguished, 





Evidence — Appreciation of — Civil case 
— Evidence of party — Corroboration— 
Necessity—Rule of corroboration is gene- 
rally a rule of prudence (May) 1668 


Evidence Act (4 of 1872), S. 41 — Judg- 
ment of a competent Court exercisirg 
jurisdiction in matrimonial matters is a 
judgment in rem (June) 1834A 


—S. 101 — Suit for ejectment of tres- 
passer — Plaintiff’s title undisputed—D2- 
fendant’s plea of tenancy — Burden of 
proof— Failure of defendant to prove his 
plea — Effect _ (Apr) 1158 
—S. 114 — See Penal Code (1860), 
§.804A ` (May) 1640 
—S, 115—See also Civil P. C. (1908), 
O. 28, R. 1 (June) 220 
—S, 115 — Rule of promissory estoppel 
stated (Aug) 288A 


Genera! Clauses Act (40 of 1897), S. 21 
See (1) Constitution of India, Art. 19 
(1) (a) and (£) (Feb) 56D (SB) 

(2) Criminal P. C. (1898), S. 99A 
e (Feb) 56J (8B) 


Hindu Law — Joint family — Suit for 
partition challenging transaction by fath=r 
as without legal necessity—Issue of legal 
necessity to be decided prior to referrirg 
uestion whether transaction was lease or 
oan to tenancy Court (Mar) 894 


Hindu Marriage Act (25 of 1955), S. 9 
See (1) Civil P., C. (1908), O. 22, R. 4 
(June) 188C 
(2) Evidence Act (1872), S. 41 . 
(June) 183A 
=S, 21 — See Civil P, C. (1908), O. 22 
(June) 18&B 


Hindu Succession Act (80 of 1958), S. 6 — 
See Tenancy Laws —-Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act 
(1961), S. 2 (11) (May) 158A 


-—S. 14 (1) — See Hindu Widows’ Rə- 
marriage Act (1856),S.2 - (Dec) 478 


Hindu Widows’ Re-marriage Act (15 ef 
4888), S. 2—section is limited only to the 

roperty in which Hindu widows have a 
limited estate 2 (Dec) 413 


(Jan) 2 


- Court 


. HOUSES AND RENTS 


—Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), Pre. and 
S. 12 — Section 12 in so far as it restricts 
the general law against the interests of 
the landlord affords protection to the 
tenant l ` (Dec) 896B (FB) 
——Ss. 5, 12, 18 — ‘Landlord’ — Tenant - 
entitled to receive rent from other tenant 
is not landlord "Aug) 285A 
——S, 11 — See ibid, S. 12 


(Dec) 896A (EB) 
=——-§,. 12— See also - 


(1) Ibid, Pre. (Dec) 396B (FB) 
(2) Ibid, S. 5 ‘Aug) 285A 
— S. 12 (As amended by Mah. Act 14 of 
1963)—Interpretation of (Dec) 396A (FB) 
——S, 12 (1)—See also ibid, S. 28 (1) 
, (Feb) 88 
——S. 12 (1), (8) (a) and Expln. I—Expla- 
nation I to S. 12 is only an explanation to 
S. 12 (1) and can never apply to S. 12(8)(a) 
(Dec) 396D (FB) 


——S. 12 (3)—Sub-sections (3) (a) and (3) > 
(b) should be read: together— Sub-sec-: -` . 


tion (3) is exception to general rule in 
sub-section (1) (Dec) 396C (EB). . 
——S. 12, Expln. II—Applicability l 
(Dec) 396E (FB). 
—-S. 18—See Ibid, S. 5 (Aug) 285A 
—S. 13 (1) (a)—Change of user — Suit 
for eviction against tenant—No pleading 
or proof that flat was let out for any 
particular purpose — Held there was no 
change of user in entertaining one or two 
paying guests by tenant (July) 225B 
S. 14—Suit for ejectment of tenant— 
Sub-tenant brought on record after death 
of tenant — Sub-tenant gets protection 
under S. 14 (July) 225E 
——S. 15 (2) — Creation of a right to 
possession by tenant in favour of another 
is an interest in premises for claiming 
protection as sub-tenant (July) 225D 
——S. 26 (2) — Failure to give “written 
receipt” and not failure to g:ve receipt 
in prescribed form is made penal 
(Jun) 218 
Ss. 28 (1) and 12 (1)—“Any claim or 
question arising out of this Act or any of 
its provisions” in S. 28 (1) — Interpreta- 
tion of —Claim held arose out of S. 12 (1) 
and could be dealt with by Small Cause 
(Feb) 38 


—C. P. and Borar Letting of Houses and 








` Rent Control Order, (1949), Cl. 13 (8) (vi), 


Proviso—Landlord occupying portion of 
a house — Application by him for evic- 
tion of tenant occupying other portion is 
barred (Jan) 1 
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Houses and Rents—C. P. and Berar Letting 
of Houses and Rent Control Ordee (contd.) 
——Cl. 13 (3). (vi), Proviso—Proriso put- 
ting unreasonable restrictions ou right of 
landlord to get back demised premises 

even if his need is bona fide is invalid 
Jun) 208 


Income. tax Act (48 of 1961), S. 143 — See 
Companies Act (1956), S. 446 (May) 174 
——_5S, 148 — See Companies Act (1956), 
S. 446 ([May) 174 


Industrial Employment Standing Orders 
Act (20 of 1946), S.2.A — Sch. 1, Model 
Standing Order 11 — Standing Order re- 
quiring all workmen to be at work in 
establishment at times fixed anc notified 
and to cover bours ot work will be opera- 
tive in case of full time workers only and 
not part time workers (July) 244F 


Industries (Development and Rogulation) 
Act (65 of 1954), Chap. I-A — scope— 
- Provisions of Chap. III-A, cannot be said 
to confer powers as merely supple mentary 
' to normal powers under the Ccmpanies 
Act (Apr) 124L 


7 Insurance Act (4 of 1938), S. 45—Effected 


—Policy of life insurance becom2s effec- . 


tive from date of acceptance of proposal 


and not from date on which < formal, 


policy in cold print is issued (Sep) 304 


Interpretation of Statutes—See also 
(l) Maharashtra Municipalit-es 
(1965), S. 55 (Sp) 805B 

(2) Bombay Stamp Act (1958), 5.5 
(uly) 287 
——aAid of extraneous considera-ions—It 
is only in the event of doubt or difficulty 
that Court may restore to extraneous aid 
(Nov) 875B (FB) 
—— Bill—Bill is not law (Feb) 48D 
.—Construction of Rent Statute—Prin- 
' ciples (A.1g) 285B 
——Legislation by amending judicial 
decisions — New provisions to be inter- 
preted according to their own _anguage 


and content (July) 244H 
———Particular term defined in Act 

(Jan) 188B 
——Referential legislation (Apr) 143B 


——Rule of harmonious construction 
j (Jan) 188G 
Statement of objects and reasons can 





be referred to see if object of, and mis- . 


chief sought to be remedied by an Act 
had been carried out by its provisions 
(July) 244A 


Land Acquisition Act (4 of 1894), 5. 6— 
See Bombay Municipal Corporation Act, 
(1888), S. 91 (June) .196A 
— S. 18 — See Constitution of India, 
Article 226 (Oct) 341A,B 


Limitation Act (9 of 1908), Art. 11A — See 
Ibid, Art. 144 . (Jan) 16C 
Arts. 31, 48 and 49 — ‘Compensation 
for non.delivery of goods — Suit against 
Railway Administration is governed by 
Art. 31, not by Art. 49 (Feb) 84A 
Art. 31 — Non-delivery or delay in 
delivery of goods—Limitation commences 
on expiry of reasonable time required for 
carriage of goods (May) 172 
——- Art, 48—See Ibid, Art, 31 (Feb) 34A 
Art. 49 — See Ibid, Art. 31 (Feb) 34A 
——-Arts, 144, 11-A — Application undef 
O. 21, R. 97 of decree. holder in execution 
of his decree for eviction, dismissed— 
Purchaser’s cause of action being posses- 
sion on basis of title is suit for posses- 
sion is governed by Art. 144 and not by 
Art. L1A - (Jan) 16C 


Limitation Act (38 of 1963), Art. 48 — See 
Limitation Act (1908), Art. 144 (Jan) 16C 
— Art, 65 — See Limitation Act (1908), 
Art. 144 © (Jan) 16C 


Maharashtra Agricultural Lands (Ceiling 
on Hoidings) Act (27 of 1961) 
See under Tenancy laws 











Maharashtra Co-operative Societies Ast 
(24 of 1961) 
See under Co-operative Societies. 


rai Municipalities Act (40 ef 
4945 | 
See under Municipalities. 


Mahommedan Law — Marriage — In hus. 
band's suit for restitution of conjugal 
rights wife’s evidence about cruelty does 
not require corroboration (May) 166A 
——-Marriage — Husband’s suit for resti- 
tution of conjugal rights — Wife whether 
can be compelled to live with husband 
(May) 166E 
Model Standing Order 11 — See Industrial 
Employment Standing Orders Act (1946), 
S. 2A | (July) 244F 
Kotor Vehicles Act {% of 1939), S. 116 — 
See Penal Code (1860), 5. 3044 
(May) 164A,B,C 


MUNICIPALITIES 


—Bombay Municips] Corporation Act (8 
of 1888), S. 90 —’See Ibid, S. 91 - 
(Jun) 196A 
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Municipalities — Bom. Munisipal Corpora- 
tion Act (contd.) 
——S. 91 — Before a Municipal Corpors- 
tion moves State Government to acquise 
land for it, it need not have made attemp:s 
to purchase land by private treaty az- 
tempts (July) 196A 
—dity of Nagpur Corporation Act, 1948 (2 
ef 1950), S. 205 — Rule 7 of water raie 
framed under C, P. and Berar Munici- 
palities Act continues in force even after 
the Corporation Act- Notice under Rule 7 
is not illegal even if it wrongly quoted 
Ss, 114/115 instead of S. 205 .(Aug) 2734 
———-S, 384— A notice of suit against Coz- 
poration is illegal where it is given to tke 
Municipal Commissioner and not to tre 
orporation (Aug) 27853 
Maharashtra Municipalities Act (40 of 


1965), S. 2 (49) — See Ibid, $.55 (June) 1£8 - 


———S.55 — Reasonable opportunity of 
being heard need not be given to the Pre- 
sident who is sought to be removed 

(Sep) 805B 
——Ss. 55 (1), 2 (49)—Phrase “total num- 
ber of Councillors” in S. 55 (1)—Meaning 
of (June) 1&1 
——S, 55 (2)—Requisition for convening 
aspecial meeting for removal of a Presi- 
dent, need not state the grounds on which 
he isto be removed ` (Sep) 8054 


PANCHAYATS 
~—Bombay Village Panchzyats:Act, 49f8 
(3 of 1954), S. 15—Limitation of 15 days 
for filing election petition is to be coun:- 
ed from date of declaration of results and 
mot from date of posting of results to 
villagers (Aug) 277 


—Bombay Village Panchayats Electicn 
Rules (1989), R.-34 — See Panchayats — 
Bombay Village Panchayats Act (1959), 
S. 15 (Aug) 277 
——-R, 85 — See Bombay Village Pancha. 
yats Act (1959), S. 15 
—— R. 36 — See Bombay Village Pancha. 
yats Act, (1959), S. 15 (Aug) 277 


Partnership Act (9 of 1982}, Chap. VI 


(Ss. 39-55) — See Bombay Stamp Act 
(1958), S. 5 (July) 2&7 


Peyment of Bonus Act (24 of 1965), Ss. 22° 
$4—-Scope— Section 22 is complementary 
to S. 15 of Payment of Wages Act (1935) 
—Further S, 34 would exclude operaticn 
of Payment of Wages Act (Apr) 124E 


(Aug) 277 - 


11 
Payment of Bonus Act (contd.) 

S. 22 — Claim that certain establish- 
ment is exempted under S. 82 (iv) — It is 
dispute with respect to bonus (Apr) 124F 
~—S§. 32 (iv)— Scope — Employer claims 
exemption under the Act and not de hors 
the Act (Apr) 124G 
~———~5S, 82 (iv)—Notification under S. 18-A 
of Industries (Development and Regula- 
tion) Act— Effect is that the management 
and control is completely taken away 
from the directors and substantially from 
the shareholders and the effective manage- 
ment and control of the Central Govern- 
ment through the authorised’ controller is 
substituted l (Apr) 1241 
——S, 32 (iv)—Scope—Question whether 
a particular industry is -carried on by or 
under the authority of the Ceutral Gov- 
ernment is a mixed question of law and 
fact (Apr) 124] 
--—S, 32 (iv)—Carrying on of a particu- 
lar establishment of an industry by 
department of Central Government is 
sufficient under S, 82 (iv) 

——5, 34—See ibid, S. 22 (Apr) 124E 


Payment of Wages Act (4 of 1936),S. 2 (iv) 
(as amended by Act 68 of 1957) — “If the 


siete ie emia e 


terms of employment.......... SE were 
fulfilled” — Refer to employee and not to 
employer (Apr) 124A 


——S. 2 (vi) (as amended by Act 68 of 
1957) —‘Wages’ — Definition not limited to 
remuneration payable under contract 
: (Apr) 124B 
——-S. 2 (vi) (as amended by Act 68 of 
1957) — ‘Wages’ — Bonus payable under 
Payment of Bonus Act — Amounts to 
wages | (Apr) 124C 
——S. 15—Complicated questions of fact 
or law—Authority has no jurisdiction to 
decide (Apr) 124D 
~——~—-S, 15 (1) (as amended by Act 53 of 
1964}—-Amendment refers to matters inci- 
dental to questions of deductions and 
delay only (Apr) 124H 
-——-5, 23 — Dispute regarding correct 
amount of illegal deductions payable to 
employee — Genuine agreement compro. 
mising such dispute is not null and void 
(Jan) 31 
Penal Code (45 of 1860), S. 1534—See also 
Constitution of India, Art. 19 (1) (a) 
(Feb) 56K (SB) 
——S, 153A—Promoting enmity between 
classes — Charge of — Substainability— 
Matters to be considered (Feb) 56L (SB) 
——S, 294A — Particular activity out of 
series of activities involved in conduct. 
ing a lottery made punishable offence — 


(Apr) 124K - 


` 
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Panal Code (contd.) 
ther activities are not necessarily 
lawful (Oct) 332F 





S. 804A—-High speed of motor vehicle 
does not by itself prove rashness or neglig- 
ence : (May) 164A 
——S, 304A — Non-blowing. of horn by 
driver of motor vehicle at particular road 


does not prove negligence of driver when - 


there is prohibition under traffic rules to 
do so (May) 164B 
-——S.-804A — Man knocked down and 
killed by motorist — No presumption of 
negligence (May) 164C 


Precedents — Subsequent division bench 
agreeing with conclusion of previous divi- 
sion bench but disagreeing with one or 
more reasons given — No necessity to refer 
case to Jarger bench (Sep) 817G 


Presidency Small Cause Courts Act (165 of - 


4882), S. 30—See Ibid, S. 43 (Apr) LI7A 
~——§s, 43 and 30 ~ Summary proceedings 
under Chap. VII—S. 30 does not apply 
> - ' (Apr) LL7A 
| =S, 43 — Proceedings for recovery of 
`., possession of property —Tenant agreeing 
to pay arrears before certain date and in 


: . case of failure warrant of possession to 


be issued against him — Tenant paying 
amount:after the date fixed under consent 
order and Court after condoning delay 
~ staying warrant of possession perman- 
ently — Held, order staying warrant per- 
manently was illegal — Until order either 
by way of issuing or refusing to issue 
warrant was made there was no conclu- 
-sion of the proceedings (Apr) 117B 


Presidency Towns Insolvency Act (3 of 
1909), S. 11 (b)—A business carried on by 
debtor, within jurisdiction of Court, 
would be deemed to be carried on so long 
as the trade or business liabilities remain 
undischarged - (Nov) 862 


- Railways Act (9 of 1890), S. 72 (Old)—See 
Civil P, C. (1908), S. 9 (Feb) 52A 





for loss or damages—Improper packing — 
Plea of - Not maintainable in absence of 
proof of mention of improper packing in 
forwarding note (Obiter) (Feb) 52G 


Sale of Goods Act (8 of 1930), S. 2 (4)—See 
Civil P. C. (1908), 5. 9 (Feb) 52A 
~ ——S, 16, Exceptions (1) and (2)— Sale of 
radio set of particular make to layman— 
Set found defective {rom the beginning— 
Purchaser entitled to return set and claim 
refund — Case within Exceptions 
(Mar) 97 


nate lease 
_-——S, 20 — See ibid, S. 36 


S 77C (New)—Suit against Railway — 


Spscific Relief &ct (47 of 1963), S. 6—Suit 
under—Scope of (May) 148A 
—S, 6—Suit under — Civil Court need 
not stay suit under S, 125 of Bombay Ten. 
ancy ‘and Agricultural Lands (Vidarbha 
Region! Act (1958) and refer question of 
tenancy raised by defendant, to revenue 
authorities (May) 148B 


STAMP DUTY 


—Bombay Stamp Act (60 of 1958), S.5 
and Sch. I, Art. 47 — Deed of dissolution 
of partnership — Agreement containing 
ancillary matters also — Stamp Duty can. 
not be levied separately on such matters 

(July) 237 
~—Sch. I, Art. 47—See Ibid, S. 5 

(July) 287 


Suits Valuation Act (7 of 1887) 
See under Court-fees and Suits Valua- 
tions, 


TENANCY LAWS 


Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1988), Pre.— 
Act is intended generally for protection 
of person’ in possession or cultivation 

l (Mar) 106A (£B) 
— S. 2 (32)—See also 


(1) Ibig, S. 6 - (May) 151A 

(2) Ibid, S. 36 (Mar) 106C (FB) 
~—— 5, 2 (32) — Person in lawful posses- 
sion or cultivation of land— Such person 
even though having no relation with 
landlord, in a particular case will be 
called tenant- (Mar) 106B (EB) 
——Ss, 6 and 2 (32)—Maintenance holder 
having only right to lease — Lessee from, 
can be regarded ‘as a tenan? (May) 151A 
—~-——S, 19 (1) (1) (d) — Sub-letting by a 
tenant of a portion of lands held by him 
under a lease entitles landlord to termi.. 
(Nov) 375A (KB) 


(Mar) 106C (FB) 

——S. 33—See ibid, S. 19 (1) (1) (d) 
(Nov) 375A 
——~ Ss, 86, 20,2 (82) — Tenant handing 
over possession of land — Surrender by 
him verified under Proviso to S.20— 
Tenancy continues unless order disposses- 
sing him is also passed (Mar) 106C (¥B) 
——§, 88 (1)—See Civil P. C. (1908), 0.-23, 
R. 1 (Sep) 295 
~—--§; 41 (2), Proviso — One of the co- 
owners of a field holding as tenant-in- 
common being a widow — Proviso does 
not apply (Sep) 293 
-——§. 91 — Landlord is duty bound to 
follow procedure prescribed under S. 91 
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Tenancy Laws— Bombay Tenancy and Agri. 
cultural Lands (WYidarpha Region) Act 
(contd.) 

in cases of intended sale of land leased to 


a tenant though at the time of interded: 


sale tenant was not actually on the land 


(Nov) 357A 
——-§, 107 (5) — Appellate powers of 'Uol- 
lector (Sep) 298 


———Ss, 120 and 124—Remedy of summary 
eviction under S. 120 — Not an exclusive 
remedy—S. 124 is no bar to Civil suit under 
S, 6, Specific Relief Act 
=S, 122 — Declaration under S. 122 as 
to invalidity of sale of land does not have 
the effect of bringing to an end lease in 
favour of tenant (Nov) £57B 


=S, 124—See ibid, S, 120 (May) 148C 
~———-§, 125—See also 


(1) Hindu law (Mar) 89A 
(2) Specific Relief Act (1968), S. 6 
(May) 148B 


———-S§, 125—Issue regarding tenancy— At 
what stage of suit to be referred to 
tenancy Court by Civil Court depends on 
facts and circumstances of each case 
(Mar) 89B 

— Maharashtra Agricultural Lands (Ce‘ling 
on Holdings) act (a7 of 1961), S. 2 (11) — 
Family — Members of, having defined 
shares in property—Not family 

(May) I58A 
——S,. 2 (22) read with $.4— Person — 
Does not include family whose members 
have defined shares in land (May) 158C 
——§, 4 — Family members holding well 
defined shares in land as tenants-in. 
common— Land of each member alone to 
be considered for determining ceiling 

(May) _58B 


(May) 148G 


13 
Tonancy Laws-—~Maharashtra Agricultural | 


Laws (Ceiling on Holdings) Act (contd.) . . 


——S, 18 (b) — Enquiry under S. 14 to 
determine surplus land of holder — Col- 
lector can decide an issue of tenancy — 
Question not to be referred to Tahsildar 
functioning under Bombay Tenancy & 
Agricutural Lands (Vidarbha Region) Act, 
1958 (Apr) 148A 


poe EE 


Transfer of Property Act (4 of 1882), S. 52 © 
—Doctrine of lis pendens—Applicability 


ae (May) 151B 
—-S, 105 — See Evidence Act (1872), 
S. 101 (Apr) 115B 


——§. 105 — Suit for ejectment of defen- 
dant as trespasser — Question whether 
defendant is tenant — Recovery of rent 
from defendant by a person who is not 
owner of land in question cannot give 
right to defendant as tenant ‘(Apr) 115A 
S. 105-—-Lease or Jicence—Lodger not 
having exclusive possession of his room . 
is not a lessee (July) 2254 


Workmen’s Compensation Act (8 of 1923), 
S. 3 — Death of a workman due to heart 
failure will fall within the term ‘accident’ _ 
(June) 200A 
— 5S. 8—A workman dying in the course 
of his employment is not necessarily 
entitled to compensation unless he proves 
that death by accident arose because of 
some contributory cause on account of 
his employment (June) 200B 


Words and Phrases — “So decides” and 
“removal” —- See Maharashtra Munici- 
palities Act (1965), S. 55 (Sep) 805B 








NAGPUR LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC., IN AIR 1974 
DISS.==Dissented From in;JNOT F.=Not Fcllowed in; OVER.=-Overruled in; REVERS.=-Reversed in 


AIR 1987 Nag 61 = ILR (1937) Nag ‘510. Dashrath 
Tukaram v. Kashiram Raoji—Diss. AIR 1971 
Guj 252B (Oct). . - 

AIR 1937 Nag 150—ILR (1937) Nag 463, Bhairan- 
lal Harakchand v. Ambikaprasad Ramratan— 
Diss.—AIR 1971 Orissa 11 (Jan) (FB). 

ALR 1938 Nag 297 = 39 Cri L J 584, Syed :‘Usman 
Ali v. Crown—Over. AIR 1871 Madh Pra 438A 


Feb). 

AIR Be Nag 528 1988 Nag L:J 99, Tejra 
Rajmal v. Rampyari~Diss. AIR 1971 Ma 
419 (Oct). . 

AIR 1945 Nag 102 = ILR (1945) Nag 510, Genpat 

alaji v. Kashturchand Javeri — Diss. AIR 

1971 All 297A (Jun). 

AIR 1949 Nag 275=50 Cri L | 698, King Emperor 


v. Abdullah—Ovyer. AIR 1971 Madh Pra 43A 
{Feb}. 


AIR 1953 Nag 273 = 1953 Nag L J 821, Lalji v 
Narottam — Diss. AIR 1971 Bom 382 (Nový 
AIR 1956 Nag 264 =ILR (1956) Nag 236, Krishna- ~ 
rao v. Firm Radhakisan Ramsahai—Over. AIR 
1971 SC 1889B (July). 
AIR 1957 Nag 81 = 1956 M P L J 216, Maji 
Deoji v. Union of India — 
(1) Diss, AIR 1971 Assam 59 (Apr). 
(2) Held impliedly overruled by AIR 1968 
SC 895 as interpreted in. AIR 1971 
‘Bom 52A (Feb). 
1960 Nag L J 180 = ILR (1960) Bom 795, Abdul 
atif v. D. R. Jaodekar — Over. AIR 1971 
Bom 1 (Jan) (FB). 
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BOMBAY LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC., IN A. I. R. 1971 


DISS.=Dissented from in; NOT F.=Not Followed in; OVER.—Overruled in; REVERS.—Reversed in. 


(1902) ILR 27 Bom 43, Tara Bai v. Venkata Rao—~ 
Diss. A)R 1971 Ker 38A (FB) (Feb). 


(1912) ILR 36 Bom 325 = 14 Bom L R 832, Mal- 
kajsppa Bin Madivalappa Bulla y. State of 
Gujarat—Held no longer good Jaw. AIR 1971 
Guj 259A (Nov). . 

AIR 1915 Bom 17 = 17 Bom L R 579, Sonu v» 
Arjun— Diss. AIR 1971 Guj 181G (May). 


AIR 1922 Bom 2=ILR 40 Bom 932, Raghunath 
Waman Matapurkar v. Kondiba Babaji Mo- 
kashi — Held overruled in view ot AIR 19¢t6 
SC 470 as interpreted in, AIR 1971 Him-Pra 
5D (July). 


AIR 1922 Bom 121 = ILR 46 Bom 841, Khaderao 
Dattat ay v. Balkrishna Mahadeo—Diss, AIR 
1971 Orissa 127A (May). 


AIR 1923 Bom 370 = 76 Ind Cas 521, Dawdkhan 
Musekhan v. Chandulal Kanhayalal — Diss. 
AIR 1971 Raj 112A (Apr). 

AIR 1926 Bom 374=28 Bom L R- 552, Bai Sona v. 
Bai Hiragavri —Diss. AIR 1971 All 297A 
(June). 

AJR 1942 Bom 258 = 48 Cri LJ 826, Sangavva 
Gulappa v. Gulappa Kariyappa — Diss. AIR 

` -1971 All 1838D (Mar). . 
(1953) Appeal No. 45 of 1952 D/- 29-9-1953 (Bora) 
- Over. AIR 1971 Bom 106C (FB) (Mar). 


AIR 1954 Bom 297=56 Bom L R 150, Martab Alf - 


v. Union of India — Diss. AIR 1971 Delhi 


79D (Mar). 

AIR 1954 Bom 368==1LR (1954) Bom 783, Shantl- 
lal v. Dahyabhai — Diss. AIR 1971 Madhe 
Pra 43A (Feb). 


AIR 1955 Bom 166 = 56 Bom L R 896, Krishanaji 
Ramji v. Shamsunder Jagannath — Held im- 
pliedly Overruled in AIR 10t4 S C 1348 ag 
interpreted in; AIR 1971 Bom 38 (Feb). 


` (1956) 58 Bom L R 344 — ILR (1956) Bom 442, 
Sipahimalain v. Fidahussein—Held nb longer 
good law in view of later S. C. decisions as 
interpreted in. AIR 1971 Bom 45 (Feb). 


(1958) Special Civil Appln. No. 278 of 19564 
D/- 10-4-1956 (Bom), Siddappav. Mallappa 
—Held Overruled in view of AIR 1986 SC 
18. as interpreted in. AIR 1971 Guj 77B 

_ (Mar). l 

AIR 1958 Bom 8,- Harilal Bhagwanji v. Shastri 

`~ H. U.—Over. AIR 1971 S C 310 (FB). 


(1958) 60 Bom L R 374 = 1LR (1958) Bom 890, 


Shivling Gangadhar v. Navnital Amritlal — - 


Held impliedly Overruled in AIR 1964 SC 1848 
as interpreted in. AIR 1971 Bom 88 (FB). 


(1959) Special Civil Appln. No. 3207 of 1958 
D/- 10-2-1959 (Bom), Smt Anfalibai v. Shn- 
kar Bala — Held Overruled in view of AIR 
19686 SC 16 as interpreted in. AIR 1971 
Guj 77B (Mar). 

AIR 1959 Bom 125 = 60 Bom LR 882, Laxman 

ivshankar v. Saraswati — Diss. AIR 1971 
Delhi 282A (Nov). 


(1959) 61 Bom L R 1128, Anandrao v. Eknath — 
Over. AIR 1971 Bom 375A (FB) (Nov). 

AIR 1960 Bom 210=ILR (1959) Bom 1649, Abdul 
Raheman v. Mishrimal—- Diss. AIR 1971 
Med 184A. (Apr). 

(1963) Spl. Civil Appln. No, 1192 of 1963 (Bom)— 


Diss. AIR 1971 Guj 287 (Dec). 
AIR 1963 Bom 42=ILR (1963) Bom 236, Kamala. 
kar and Co. v. Gulam Shafi-Diss. AIR 1S71 


Raj 38B (Feb). 

AIR 1963 Bom 45 = 64 Bom L R670, D. San- 
jeevayya v. Election Tribunal, A. P. — Diss. 
AIR 1971 Bom 317 A, B (Sep). 

AIR 1964 8om 203=6 Bom L R 351, Shiramabai 
v. Kalgonda Bhimgonda — Diss. AIR 1971 
DeJhi 61B (Feb). 

(1965) Spl. C. A. No. 880 of 1964, D/- 17-9-1965 
(Bom) — Revers. AIR 1971S C 2577B (Dec). 

(1966) Appeal No. 111 of 1963 D/- 5-7-1966 (Bom) 
—Revers. AIR 1971 S C 998 (May). 

(1966) Spl. Civil Appln. No. 253 of 1965, DJ- 
7-9-1966 (Bom), Tulsabai v. State of Maha- 
rashtra~-Over. AIR 1971 Bom 357A (Nov). 

(1966) Spl. Civil Appln. No. 831 of 1965, D/- 
19-6-1966 (Bom at Nag) — Revers. AIR 1971 
S C 281C (Feb). 

(1966) 18 S T C 424 (Bom), Champalal v. Dy. 
Commissioner of Sales Tax, Eastern Dvn. 
Nagpur — Revers. AIR 1971 SC 908 (May). 

AIR 1967 Bom 434 = 69 Bom L R 229, Bishan v. 
Maharashtra Watch and Gramaphone Co,— 
Over. AIR 1971 SC 1495A (Aug). 

(1968) Criminal Appeal No. 1758 of 1966, D/-15-1 
1968 (Bom)—Revers. AIR 1971 SC 953 (May). 

(1968) Cri. App. No. 818 of 1967, D/- 21-11-1968 
tae Partly Reyers. AIR 1971 SC'840y 
(May). | 

(1969) C. A. No. 1578 of 1969, D/-#16.7-1969 (Bom 
Over. AIR 1971 SC 2137B (Oct). 

(1969) O. O. C. J. Appeal No. 21 of 1969, D/. 25-3. 
Tas (Bom) — Not F. AIR 1971 Bom 832E 
( ct). ` 

(1969) Spl. Civ. Appln. No. 41 of 1969, D/- 19-6- 
TAN (Bom) — Revers. AIR 1971 SC 1021A 

un). 

AIR 1969 Bom 3837 = Special Civil Appla. No. 353 
of 1987, D/- 25-9-1968, Pramodrai Shamaldas 
v. Life Insurance Corporation of India—Held 
Overruled by AIR 1969 SC 1806 as inter- 
preted in. AlR 1971 Bom 288B (Aug). 

ILR. (1969) Bom 484, Harivansh Lal v. State of 
Maharashéra—Revers. AIR 1971 SC 1180A,:B. 
C (Jun). 

(1970) S. C. A. No. 939 of 1970, D/- 20-11-1976 
(Bom) - Revers. AIR 1971 SC 1804 (Sep). 
(1970) Spl. Civ. Appin. No. 1583 of 1270, DJ- 18) 

-12.1970 (Bom) — Revers. AIR 1971 SC 
1783A (Sep). 


(1970) 72 Bom L R 797, State of Maharashtra vy. 


Rajkumar Kochhar — Reyers. AIR 1971 SC 
1630A (Aug). l 
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AIR 1971 BOMBAY 1 (V 58 C1) 
(AT NAGPUR) © 
FULL BENCH 


KOTVAL C. J.. DESHMUKH AND 
PADHYE, JJ. 


Eknath Bhanudas Utane, Petition=r 
v. Shankarrao Deorao-. J umde and an- 
other, Respondents. 


Special Civil Appin. No. 229 of 19€6, 


D/-5-9-1969, from order of Deputy Cdl- 
lector with Rent Control Appellate 
Powers at Amravati, D/-27-11-1965. 


Houses and. Rents — C. P. aad 
Berar Letting of Houses and Rent Con- 
trol Order (1949), Clause 13 (3) (vi), 
Proviso — Landlord occupying portien 


of a house — Application by him Dr . 


eviction of tenant occupying other por- 
uon fa barred. 1960 Nag a 130, Over- 
rule 


A landlord in occupation of a house 
or a portion of a house of his own in 
the city or town concerned has no rigat 


at all -to apply for permission to evict - 


his tenant under Cl]. 13(3) (vi) of the 
Order, on the ground that he needs the 
house or portion thereof for the pur- 
pose of his bona fide occupation. 
(Paras 35, 45) 


Though the landlord’s need is to be 
taken into account in terms of the open- 
ing words of Item. (vi) there is no such 
qualification laid down in the proviso to 
Item (vi), suggesting that the reasonabl=-~ 
ness of the accommodation or its quantum 
can be taken -into account where the 
landlord is already in occupation of any 
other house of his own. The bar in-the 
proviso to Item (vi) of Cl. 13(3) is ab- 
solute and there is no scope for consi- 
deration of. the reasonable requirements 
of the landlord once the landlord has a 


/IN/E230/70/BNP/M . 
1971 Bom./1 I G—i7 


house -of his own in {i occupation. 
(Paras 11, 287 


The expression “any other residen- 
tial house of his own”, cannot be inter- 
preted to mean a house other than the 
one in respect of which the application 
under Cl. 13(3) (vi) is made. 1959 Nag. 
LJ (Notes) 99 & Special Civil Appln.° 
No. 119 of 1961 (Bom) & AIR 1950 Mad. 


556, Rel. on; 19 Nag LJ 130, Over- 


ruled. (Para 18) 


Cases Referred: Chronological 


(1969) AIR 1969 SC 513 (V 56)= 
1969 Lab IC 837, Management, 
Shahdəra (Delhi) Saharanpur 
ae Rly. Co. Ltd. v. Workers’ 


~ Uni 30 
(1965). Special Civil ApplIn. No. 904 

of 1965 (Bom) © 38 
(1964) ILR (1964) 1 Mad 34 = 

(1964)'1 Mad LJ 112, Mcham- 

med -Jaffar v. Palaniappa 

Chettiar i 
(1962) Special Civil Appln. No. 119 

of 1961, D/-9-2-1962 (Bom) 35, 45 
(1960) 1960. Nag LJ 130 = ILR . 

(1960) Bom 795, Abdul Latif v. 

D. R. Jaodekar 25, oe 40, 
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KOTVAL, C. J.:— This iene 
raises an important question under. the 
Central Provinces and Berar Letting. of 
Houses: and Rent Controli Order 1949. 


_, The question is whether a landlord in 


occupation of a house or a_ portion of 
a house of his own in the city or town 


concerned has any right at all to apply 


for permission to evict his tenant under 
Cl. 13(3) (vi) of the said Order, on the 
ground that the landlord needs the 
house or, a portion thereof for the pur- 
pose of his bona fide occupation. 


2. Eknath the petitioner, was a 
tenant of house No. 130 in ward No. 29 
of Amravati town, of which Shankar, 


_ the landlord, was the owner. The house 
is a two-storeyed building. On ‘the first 


floor there is only a big hall which at 
‘the material time’ was in possession of 
the tenant at Rs. 30/- per month. 

the ground floor, there are six rooms of 
which four were let out by the respon- 
dent No. 1 the landlord to the petitioner. 
The remaining two rooms were in pos- 
session of the landlord. “The landlord ap- 
plied for permission to serve a notice of 
ejectment on the tenant under Items (i), 
(ii) & (vi) of Cl. 13(3) of the Rent Con- 
trol Order. These items refer to the dif- 
ferent grounds for ejectment of a tenant: 
(a) Item (i) refers to his being in arrears 
-of rent for an aggregate period of three 
months, or (b) Item. (ii) . to his being 
habitually in arrears with the rent, and 
(c) Item (vi) to the landlord needing the 
house. for his own bona fide occupation. 


3. The Rent Controller and the 
Deputy Collector rejected the landlord’s 
application upon the first two grounds. 
These authorities concurrently held that 
the tenant was not in arrears of rent, 
nor was he habitually in arrears with the 
rent. But both the authorities have 
granted permission under Item (vi) of 
Cl. 13(3) of the Order. They have held 
that the landlord who was in occupation 
of only two rooms out of the six rooms 
on the ground floor; had a large enough 
family to require bona fide the rest of 
the rooms in the occupation of the ten- 
ant and therefore the landlord „needed 
the house for the purpose of bona 
fide occupation. It was found as a fact 
by the authorities that there were eight 
members in the family of the landlord 
and that the two rooms in the occupa- 
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tion of the landlord were wholly inade- 
quate for the needs of the landlord and 
his family. 


4. Against these orders of the 
Rent Controller and the Deputy Collec- 
tor, the tenant has come up to this 
Court. Apart from other questions, a 
point of law has been raised that having 
regard to the provisions of Item (vi) of 
Cl. 13(8) of Order, the landlord, in the 
circumstances of the present case, could 
not have applied, for he was already in 
possession of a house of his own and 
therefore he would be barred from ap- 
plying at all under Item (vi), having 
regard to the proviso in Item (vi). - 


Be It is necessary at this stage to 


. refer to the relevant provisions of the 


law as it then existed. Clause 13(1) of 
the Rent Control Order prohibits a land- 
lord from giving notice to a tenant 
determining the lease or determining the 
lease if the lease is expressed to be 
determinable at his option, without the 
previous written permission of the Con- 
troller. It also prohibits a landlord 
from requiring the tenant to vacate the 
house by process of law or otherwise in 
a case where the lease is determinable 
by efflux of the time limited thereby, so 
long as the tenant is: willing to continue 
the lease on the same terms and condi- 
tions. This is: the general principle 
which has been stated at the outset. 
Then in sub-clause (8) of Cl. 13, the 
conditions and circumstances under 
which the permission may be granted by 
the Controller are stated. We are not 
concerned with: the other grounds on 
which. permission may thus be granted 
except the ground mentioned in Item (vi) 
of Cl. 13{3) which runs as follows: 


“(3) If after hearing the parties the 
Controller is satisfied— 
o ¥ * * x z 

(vi) that the landlord needs the 
house or a portion thereof for the pur- 
pose of his bona fide occupation, ‘provid- 
ed he is not occupying any other house 
of his.own in the city or town con- 
cerned; 

% z 8 + 
he shall grant the landlord permis- 
sion to give notice to determine the lease 
as required by sub-clause (4). 


6. Sub-clause (4) then provides 
that if the landlord has obtained permis- 
sion under Item (vi) above and does not 
occupy the premises without good cause, 
then the Controller is empowered to 


. restore possession ‘of the house or a por- 


tion thereof to the tenant from whom 
it was. taken. By sub-clause (5) the 
landlord is prohibited from letting out 
the premises in respect of which he has 
obtained permission ‘under Item (vi). 


1974 
Sub-clause (8) of CL 13 reads as follows: 
“When a landlord applies to the 
Controller under Item (vi) of sub-cl. (5), 
the Controller shall enquire into the 
needs of the landlord and if on enquiry 
the Controller is satisfied that the needs 
of ‘the landlord will be met by the o2- 
cupation of a portion of the house he 
shall give permission in respect of such 
portion only.” 
Clause 22 of the Order makes it the du-y 
of the landlord to give notice where a 
house is vacant or is about to become 
vacant or available for occupation. Then 
Clause 23(1) provides as follows: 


“On receipt of the intimation n 
accordance with Clause 22, the Cd- 
tector may, within fifteen days from the 
date of receipt of the said intimatioa, 
order the landlord to let the vacant 
house to any person holding an office of 
profit under the Union or State Goverm- 
ment or to any person holding a post 
under the Madhya Pradesh Electrici-y 
Board, or to a displaced person or to an 
evicted person and thereupon notwith- 
standing any agreement to the contrary, 
the landlord shall let the house to such 
person and place him in possession im- 
mediately, if it is vacant or as soon as 
it’ becomes vacant; 


Provided that if the landlord has, <n 
the intimation given under Clause 2, 
stated that he needs the house for his 
own occupation, the Collector shall, if 
satisied after due enquiry that the 
house is so needed, permit the landlord 
to occupy the same.’ 


Te Item (vi) of CL 13(3) which 
we have quoted above has undergore 
several amendments. We shall deal with 
these amendments separately when we 
come to consider the arguments based 
upon the legislative history of this itern; 
but the clause we have quoted above 
was as it stood on 13-4-1964, that is to 
say, the date on which the present aw- 
plication under CL 13(3) was made. 


8. The Central Provinces ard 
Berar Letting of Houses and Rent Con- 
trol Order, 1949, was enacted by the 
then Provincial’ Government under 
powers given to it by Section 8 of tte 
Central Provinces and Berar Regulation 
of Letting of Accommodation Act, 1946 
(No. 11 of 1946). The purpose and ob- 
ject of the Act is stated in its preamb_e 
as being “to make provision for regulaz- 
ing the letting and’ subletting of accom- 
modation and other. ancillary matters 
hereinafter. specified.” The provisions ef 
Cl. 13 of the Order have been justified 


before us under Section 2(b) of that Aet 


which provides as one of the powers 
given to the State Government “for pre- 
venting the eviction of tenants or suk- 
tenants from such accommodation in 
specified circumstances”, ; . 
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9. Now, the contention on behalf 
of the tenant has been that though no 
doubt ` the Rent Controller and the 
Deputy Collector have found in the pre- 
sent case that the landlord needs the 
four rooms occupied by the tenant hav- 
ing regard to the circumstances of his 
family, the fact remains—and that is an 
undisputed fact—that the-landlord was in 
occupation of two rooms out of the six 


' rooms -on the ground floor of the pre- 


mises in question. Therefore, upon the 
very terms of the proviso to Item (vi), 
the landlord is occupying another house 
of his own in the town or city concern- 
ed, and that would be a bar to his asking 
for the additional accommodation at all - 
It was urged that the proviso is couched 
in language which is absolute in its 
terms and admits of no relaxation on the 


ground of the additional need of the 
landlord for accommodation. 
10. On the other hand, it has 


been contended on behalf of the land- 
lord that the proviso is only a limitation 
placed upon the opening words of the 
item “that the landlord needs the house 
or a portion thereof for the purpose of 
his bona fide occupation”, and that there- 
fore the proviso must be construed in 
consonance with the present provision to` 
which it is a proviso, and so construing 
it, it was contended: that an implication 
must be read into the proviso that if 
the need of the landlord for additional 
accommodation is established, then such 


accommodation can be granted to the 
landlord. 
11. Though the landlord’s need 


is to be taken into account in terms of 
the opening words of Item (vi), we find 
no such . qualification in terms laid down 
in the proviso to Item (vi). The proviso 
is absolute in its terms and says in plain 
English “provided he is not occupying | 
any other house of his own in the city 
or town concerned”. The proviso does 
not say “provided he is not occupying 
any other house of his own suitable to 
his needs”. Considering the plain words 
of the proviso, we are quite unable to 
find any words suggesting that the va 





sonableness of the accommodation or its 
quantum can be taken into account 
where the landlord is already in occupa- 
tion of any other house of his own. 


'.12. - In this respect, it is necessary 
fo refer fo the definitions of “house” 
“landlord” and “tenant”. in Cl. 2(3). (4) 
and (5) of the Order. It was contended 
that the definitions when read into Item 
(vi) and its proviso support the _inter- 
pretation canvassed on behalf of the 
jandlord. “House” is defined in thaf 
clause to mean “a building or part of a 
building, whether. residential or non 
residential, and -includes— 
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(a) the garden, grounds and out- 
houses (if any) appurtenant to such 
building or part of a building, and | 


(b) any furniture supplied by the 
landlord for use in such building’ or part 
of a building.” 


In sub-clauses (4) and (5) the words 
“landlord” and- “tenant” are defined but 
always in relation to a house. We do 
not-see how these definitions carry the 
matter further. Reading the definition 
of “house” into the opening words of 
Item (vi), the item would read «......cc00 
that the landlord needs a building or 
part of a building whether- residential 
- or non-residential (including the garden, 
grounds, outhouses and furniture sup- 
. plied by the landlord) for the. purpose 
of his bona fide occupation. But this will 
not make the slightest difference to the 
operation of the succeeding words of.the 
proviso, “provided that he is not occupy- 
ing any other house of his own in the 
city or town concerned.” The definition 
applies as much to the present ‘clause 
as to the proviso and thus reading the 
definition into the proviso, the proviso 
will run “provided he is not occupying 
any other building or part of a building 
whether residential or non-residential of 
his own” (and including the garden, 
grounds, outhouses and furniture). This 
would make matters worse for the: ‘land- 
lord. The prohibition contained in the 
proviso’ would be enlarged and even if 
the landlord is. in occupation of a ‘part 
of a building the interdiction of the 
proviso would operate and he cannot get 
the rest of the house. Thus, when the 
proviso to Item (vi) of Cl. 13(3) lays 
down a condition’ that the landlord 
should not be occupying any other house 
of his own, implicit in- the use of the 
“word “house” is.a building or a part of 
that building, as also its garden, grounds, 
outhouses appurtenant to such building 
or part of a building. In the present 
case, therefore, where the landlord oc- 
cupies two 
ground floor of this building, he is oc- 
cupying apart of that 
therefore it must be held that he is 
occupying a house of his own within the 
_ meaning of the definition. Tog 


i 13. The: further 
behalf of the landlord has been that the 
proviso being a proviso to the parent 
clause “that the landlord needs the 
house ‘or a portion thereof”, is a proviso 
so far.as the need of the landlord is con- 
cerned, and therefore, the question of 
need of the landlord must: fall to be 
considered in applying the proviso. The 


proviso itself does not suggest that: it 


is concerned with the need ‘of the. land- 
lord at all. But what is argued is that 
because it is a proviso: to the opening 
clause, the question of need must .be. read 


- authorities to determine 


own, 


rooms out of six on the 


- building, arid. 
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into the proviso. Now, it is no doubt 
true that the opening part of Item (vi) 
speaks of the  landlord’s need for the 
house but it is equally clear that the 
Legislature in enacting the -_proviso may 
have itself determined what was the 
need in a given case and it is possible 
that the Legislature may have come to 
the conclusion that so long as that. land- 
lord is in occupation of any other house 
of his own, his need must be held to 


‘be satisfied and that therefore the open- 


ing words of the item cannot apply. In 
other words, insteac of leaving it to the 
his need, the 
Legislature itself to that extent deter- 


“mined the question of need of the land- 


lord, and therefore it provided in terms 
that if he is occupying any- other house 
of his own, he cannot claim the benefit 
of Item (vi). We shall presently show 
that on a consideration of the legislative 
history of this item this conclusion is 
the only possible conclusion that can be 
reached upon the words used in the 
proviso, l 


14, The next argument was that 
sub-clause (8) of Cl. 13 indicates that in 
applying Item (vi) of Cl. 13(3), the need 
of the landlord, although he may be in 
occupation of any other house of his 
must be considered. In other 
words, what is really suggested ‘is that 
sub-clause (8) of Cl. 13 controls Item 
(vi) of Cl. 13(3). This argument cannot 
be accepted upon the plain terms of sub- 
clause (8) of Cl. 13, because the .sub- 
clause opens with the words “When a 
landlord epplies to the Controller under 
Item (vi) of sub-clause (3).” Therefore, 
it is Item (vi) of sub-clause (3) of CL 13 
which controls sub-clause (8) and not 
vice versa. It is Item (vi) which con- 
fers the plenary power and sub-cl. (8) 
merely provides how that power is to 
be exercised. in cases where the need of 
the landlord is to be inquired into. 
When suk-clause. (8) says that the Con- 


troller shall inquire into the needs of 
the landlord, it is clear that the sub- 


clause refers . only to cases where the 
necessity to inquire into the needs of -the 
landlord -arises. under Item (vi). But 
having regard to ‘the proviso to. Item (vi) ` 
in the case of a landlord who has a 
house of his own in the city or town 
concerned, no such inquiry becomes 
necessary, and therefore sub-clause (8) 
would not be attracted. We do not 
therefore think that sub-clause (8) of 
Ci. 13 is of any ‘assistance in constru- 
ing the. provisions of Cl. 13(3). (vi). Sub- 
clause (8) only applies in cases where 
the needs.of the landlord can be first. 
inquired into having regard to the pro- 
visions of Item (vih but not otherwise. 


"ss 45. References was then made to 
the distinction that has been made by. 


1971 


the Order by the proviso to Cl. 23 and 
by’ the proviso to-Item (vi) of Cl. 13:3). 
We have already quoted Cl.:23. It pro- 
vides in brief that where intimation of 
a: house being: vacant is given uncer 
Cl. 22, the Collector may within the time 
mentioned order the landlord to let the 
vacant house to any one of. the several 
categories of persons mentioned in Cl. 23 
and the landlord would ke bound to let 
out the house to such person and plece 
him in possession thereof immediately if 
it is vacant or as soon as it becomes 
vacant. Then the proviso to Cl. 23 seys 
that if in giving intimation under Cl. 22, 
the landlord has stated that he needs fhe 
house for his.-own occupation the Col- 
lector shall, if satisfied after due enqu=ry 
that the house is so needed, permit the 
landlord to occupy the same. It will be 
noticed that while this proviso refers to 
the need of the landlord for the house, 
there is no ‘limitation whatever placed 
in considering that need such as is 
placed by the proviso in Item -(vi) of 
Clause 13 (3). We do not see how the 
provisions of Clause 23 and particulzer- 
ly the proviso thereto can assist towards 
a proper construction of the proviso to 
Item (vi) of Clause 13 (38). The two 
provisions are not in pari materia and 
they deal with two different classes of 
eases. Item (vi) of Cl. 13(8) obviously 
deals with the case where the tenent 
who is in occupation has not expressed 
any intention to vacate and. yet is com- 
pelled. to vacate because the landlcrd 
needs the house, whereas Cl. 23 refers 
to a case where the tenant has vacated 
or is about to vacate upon the termira- 
tion of the lease by efflux of time or 
otherwise and the house becomes vacent 
or is likely to fall vacant. It is clear 
that the law made-a distinction between 


these two cases and_did not lay down . 


that qualification ` which is - imposed 
against the interest of. the landlord in 
the proviso in Item (vi) of Cl. 13(3) in 
the case where the house has fallen 
vacant or is likely to fall vacant and 
Cl. 23 applies. It is possible that ine 
Legislature ‘may have thought. that once 
premises have been let and ‘the tenant 
voluntarily vacates or vacates due to tne 
determination of the lease by efflux of 
time or otherwise, it would be unfair to 
impose ‘the same burden upon the land- 
lord that has been imposed by the pm- 
viso to Item (vi), namely, that in con- 
sidering his need he must show that ae 
has no other house ‘of his own in the 
city: or town concerned. If anything 
therefore,-Cl..23 serves to emphasise tne 
distinction between its .proviso and -tae 
proviso in Item (vi) of Cl. 133). - 


16. At this stage, we may dispcse 
of another. mode of construction suggest- 
ed on the basis of the decision of the 
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then High Court of Judicature at Nagpur 
in F. K. Rahate v. Dr. D. N. Pendharkar, 
1954 Nag LJ 255 = (AIR-1954 Nag 257). 
The proviso to Item (vi) of Cl. 13(3) says 


“provided he is not occupying any other 


house of his own in the city or town 
concerned” (the underlining: is ours), and 
what was suggested on the basis of these 
words and particularly the use of the 
word “other” in the clause we have re- 
produced above is that it can only mean 
a house other than the house in respect 
of which the application under Cl. 13(3) 
In other words, the 
contention is that by “other house” in 
the proviso is meant a house different 
from the house in respect of which the 
landlord applies on the ground of his 
need for the purpose of his bona fide 
occupation. No doubt, this view seems 
to have been suggested in the decision 
relied upon 1954 Nag LJ 255 = (AIR 
1954 Nag 257) (cit. sup.), but that deci- 
sion is brief in the extreme and the 
most careful reading of it does not 
suggest that that was the view clearly 
taken by the Division Bench which 
decided it. In that case the facts were 
that the respondent No. 1 was in oc- 


‘cupation of half portion of the ground 


floor of the petitioner’s house as his ten- 
ant and the rest of the building was oc- 
cupied by the petitioner himself for resi- 
dence, and no doubt also, under those 
circumstances the Division Bench allow- 
ed the petition and granted permission 
to the landlord to occupy the portion in 
possession of the tenant, but that the 
decision was induced by the reasoning 
now advanced before us is a little diffi- 
cult to gather from the reported deci- 
sion. Paragraph 4 of that decision at 
page 256 on which reliance was placed 
runs as follows: - 


“It appears that where a landlord 
is not in possession of any other resi- 
dential house of his own,-the question 
of his need to occupy the part of the 
building let out to the tenant is not 
barred under Cl. 13(3): (wi) (a) of the 
Rent Control Order, 1949. The question 
of grant of permission to terminate the 
tenancy in such a case would depend 
upon whether he really needs the por- 
tion .of the house for his bona fide resi- 
dence. ‘Therefore, this question is also 
a matter on which the Rent Controller 
will now direct his attention.” 


17. It is these somewhat cryptic 
remarks on the basis of which it is con- 
tended that the Division Bench decided 
in that case that the expression “any 
other residential house of his own” 
should be interpreted to mean a house 
other than the one in respect of which 
the application under Cl. 13(3) (vi) was 
made. In the context of the facts of 


§ Bom. 


- that case perhaps, such a suggestion may 
well be made; but it is a little difficult 
to hold that that was the ratio decidendi 
of that case. These remarks were only 
made while. remanding the case. At any 
rate, there does not appear. to be any 
reasoning and we do not think that we 
can accept that case as a decision upon 
the proposition canvassed before us, 


18. Moreover it seems.to us that if 
that was the ratio decidendi of that case, 
it cannot be accepted as having correctly 


decided upon the very terms of Item (vi). 


of Cl 13(3) for the simple reason that 
upon the view canvassed, it would neces- 
- sarily lead to ignoring the very defini- 
tion of “house” in Cl. 2(8) of the Order. 
Since a “house”. includes a building or 
part of a building, it is clear that in that 
case when the landlord-petitioner was 
occupying the rest of the building, the 
landlord was occupying another house of 
his own because a part of a building, 
by the definition, is a house. The words 
“any other” in Item (vi) would not ad- 
vance the argument any further because 
it seems to us that all that the Legis- 
lature intended to do by the use of those 
- words was to place additional emphasis 
' to qualify the word “house” and virtual- 
ly to convey that the landlord should 
be occupying no other house of his own. 
If the proviso had said “provided he is 
ot occupying a house of his own”, it 
would have conveyed the same meaning 
but with lesser emphasis. The words 
“any other” imply that the Legislature 
meant to say that he shall not have oc- 
cupied any house at all of his own. We 
do not think therefore that the word 

“other” can import a house other than 
the house in respect of which the ap- 
plication is made. We are unable to ac- 
cept this contention. 


19. When we turn however to 
consider the history of this clause and 
particularly of Item (vi) of CL 13(3), it 
seems to us that the view which we 
have taken above is correct beyond. any 
doubt. Originally, the Central Provinces 
and Berar House Rent Control Order, 
1942, was enacted under Rule 81 of the 
then Defence of India Rules. But that 
Order merely prevented the landlord 
from giving notice to a tenant of his 
house to determine the lease or asking 
him to quit the house, vide CL 8. There 
was no provision in that Order for a 
landlord getting back possession of the 
premises upon certain conditions as in 
the subsequent Order. In 1943, Cl. 8 


_ owas amended by the State Government, 


see Central Provinces and Berar Gazette 
Notification dated 20-8-1943 and the pro- 
visions of Clause 8, after amend- 
ment, were substantially similar to the 
‘present Clause 13(1). In 1946, there came 
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into force, however, the Central Pro- 
vinces and Berar Regulation of Letting 
of Accommodation Act, 1946 (No. 11 of 


1946), and all the Rent Control Orders 


with: which we are concerned were issued 
under this Act. We have already refer- 
red to the provisions of Section 2(b) of 
this Act which. is the relevant section 
under which Cl. 13 of the present Rent 
Control Order came to be enacted by the 


executive under powers delegated to 
them by the said section. 
20. Pursuant to this Act, there 


was enacted the C. P. and Berar House 
Rent Control Order, 1947, by the Gazette 
Notification No. 333-12131-A-VII-P. C., 
and in that Order for the first time 
Cl. 13 came to be enacted substantially 
in the form in which it stands today. 
But Items (vii) and (viii) of Cl. 13(3) 
were as follows: 


“13. (3) If after hearing the parties 
the Controller is satisfied— 
* = F 


(vii) that in the case ol a residential 


house, the landlord needs the house or a 


portion thereof fer the purpose of his . 
bona fide residence and is ‘not occupying 
a residential house of his own in the 
city or town concerned; or 


(viii) that in the case of a non-resi- 
dential hcuse, the landlord needs the 
house or a portion thereof for purposes 
of a'bona fide business which he is 
carrying on in the city or town con- 
cerned: 

* ® . z z * 

he shall grant the landlord permis- 
sion to give notice to determine the 
lease, as required by sub-clause ({1).” 


> 2i It will be noticed that Items 
(vii) and (viii) distinguished between two 
categories of houses—residential and non- 
residential. The definition of “house” 
however in the 1947 Order was the same 
as the one with which we are concerned 
in Ci. 2(8) of the 1949 Order. Because 
of the  distincticn drawn in the 1947 
Order between a residential house and 
a non-residential house, the | crucial 
words with which we are concerned in 
this reference were in that Order “and 
is not occupying a residential house of 
his own in the city or town concerned.” 
The Rent Control Order with which we - 
are concerned. namely, the C. P. and 
Berar Letting of Houses and Rent Con- 
trol Order, 1949, came into force on 
26-7-1949 under the Generali A 

tration Department Notification No. 3730- 
3140-B. dated 26-7-1949, and by Cl. 31(1) 
of that Order, the Central Provinces and 
Berar House Rent Control Order, 1947, 
as also the Central Provinces and Berar 
Collection of Information and Letting of 
Houses Order, 1946, came to be repealed. 
In the Rent- Control Order of 1949, as it 
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was originally enacted, the items of sub- 
clause (3) of Cl. 13 were re-numbered 
and materially altered, and the provi- 
sions as to the landlord needing he 
house: or a portion thereof for his own 
occupation were incorporated in Cl. 13 
(3) (vi) for the first time. But the way 
in which this Item (vi) was originally 
enacted is, in our opinion, crucial to the 
point we are called upon to decide in 
this reference. Clause 13(3) (vi) as cri- 
ginally enacted read as follows: 

“13. (3) If after hearing the parties zhe 
Controller is satisiied— : : 

(i) that the landlord needs -he 
house or a portion thereof for the pur- 
pose of— 

(a) his bona fide E E provided 
he is not occupying any. other residential 
house of his own in the city or town 
concerned; or 

(b) his bona fide residence on -medi- 
edt grounds whether or not he is 2c- 
cupying any other residential house of 
his own; or 


(c) a bona fide business of his own - 


which he intends to start or is alrecdy 
carrying on in the city or town con- 
cerned; or 


z $ z 7 x 


he shall grant the landlord permis- 


sion to give notice to determine che 
lease as required by sub-clause (1).” 
This clause stood in the form in which 
we have quoted it above from the date 
of its initial enactment in the 1949 Order 
till 21-11-1952 when it came to be 
amended by Notification No. 5463-1151- 
H. dated 15-11-1952 issued by the then 
Madhya Pradesh Government. By taat 
amendment, paragraphs (b) and (c) in 
Item (vi) of sub-clause (3) of Cl. 18 were 
omitted. Thus, only CL 13(8) (vi) (a) 
as it was originally enacted remained. 


22. This clause further came to be 
-amended in 1963 by the Maharashtra 
Government Gazette Notification No. 
BRA 1962/16713-E, dated 20-7-1963. By 
that amendment the words “bona fide 
residence” were substituted by he 
words “bona fide occupation” and che 
word “residential” in the item came to 
be deleted. The legislative history of 
this item thus shows how the item in 
its origin came to be enacted, and as it 
was originally enacted, item (vi) made 
a distinction between the landlord’s need 
for a house or a portion thereof in three 
cases (a) for his bona fide residence, 
(b) for his bona fide residence on medi- 
cal grounds, and (c) for a bona fide busi- 
ness of his own. But what is of vital 
importance, in our opinion, is that at 
the same time the legislation made a 
distinction between the three categories 
of need of the landlord, the legislative 
draftsman contemplated each case sepa- 
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rately and laid down separate qualifica~ 
tions for exercise of the landlord’s right 
to get back for his need a house in the 
three separate cases. In the case of his 
need for bona fide residence, the item 
laid down the following «qualification: 
“provided he is not occupying any other 
residential house of his own in the city 
or town concerned;” for his need for 
bona fide residence on medical grounds, 
the qualification was: “whether or nof 
he is occupying any other residential 
house of his own”: and. in the case of 
his need for a bona fide business of his 
own, there was no qualification what- 
soever. 


23. A reading of these three para- 
graphs in Item (vi) gives the clearest 
possible indication that in the case of a 
bona fide business, the legislative drafts- 
man did not want to lay down any 
qualification as to what the landlord al- 
ready occupied or did not cecupy. But 
in the case of his need for bona fide 
residence, the legislative draftsman pro- 
vided the condition “he is not occupying 


any other residential house of his own 


On. the 
in the case of his need for 


in the city or town concerned”. 
other hand, 


-his bona fide residence on medical — 


grounds, the legislative draftsman ex- 
pressly provided “whether or not. he is 
occupying any other residential house of 
his own” - and theréby indicated that 
even though he may be occupying any 
other house of his own, h2 would be 
entitled to claim another house for his 
bona fide residence .on medical grounds. 
Thus, in case (a) the condition was that’ 
the landlord must not be oczupying any 
other residential house of his own: in 
case (b) even though he occupied an- 
other residential house of his own, he 
could get the premises; and in case (c) no 
provision was made. Now, when the 
law itself indicated that each separate 
category of the landlord’s need was 
separately provided for and the question 
as to what would be the effect of the 
landlord being already- in occupation: of 
some portion of his house or not was 
it could 
hardly be‘said that the meaning of the 
words in paragraph (a) in Item (vi) ad- 
mitted.of any doubt or difficulty. It be~ 
comes immediately clear that the words 
“provided he is not occupying any other 
residential house of his own in the city 
or town -concerned” when read in con- 
tradistinction with para (c) can import 
nothing except an absolute bar if the 
condition is once fulfilled. In other 
words, when Item (vi) was originally 
enacted it was clearly the intention of 
the law to prevent the landlord from 
getting his house in the occupation cha 
tenant if. he was occupying any other 
residential house.of his own in the city, 
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or town concerned. If, on the other 
hand, it had been the intention of the 
draftsman to say that the need may be 
considered by the Rent Controller in a 
given case although the landlord was 
occupying a residential house of his own, 
it is clear that. he would have simply 
not said anything at all as he has done 
in the case of paragraph (c) in Item (vi) 
in.the case of a bona fide business, there- 
by implying that each case may be con- 
sidered by the. Rent Controller himself. 
The (omission in paragraph (c) of any 
qualification. and ‘insertion of a 
specific qualification. in .paragraph’ (a) 
are, in our opinion, telling and give a 
clue to the intention of the draftsman 
in enacting paragraph (a)-in Item (vi). 


24. ° This PEPA (a) in ` Item 
(vi) has remained exactly the same as 
before in. the Order. Now the lettering 
has gone and it is only Item (vi) of 
CL. 13(3) except for one small change to 
which we shall presently refer. 


25. Till 1963 Item (vi) of Cl, 13 
(3) read: s an 


“that the landlord needs the house 
or a portion thereof for the purpose of 
-his bona fide residence, provided. he is 
not -occupying any other residential 
house of ‘his own in the city or Town 
concerned;” 


After the 1963 amendment, the words: 


“bona fide residence” were ‘dropped and 
instead the words “bona fide occupation” 
were substituted, and in the proviso the 
word “residential” qualifying the word 
“house”: was dropped. Some argument 
has been advanced on the basis of this 
amendment,’ and particularly the drop- 
ping of the words “residence” and “resi- 
dential” in Item (vi) of Cl. 13(8). That 
argument is based upon the decision of 
a Division Bench of this Court in Special 
Civil Appln. No. 284 of 1959, -D/-2-2- 
1960 (Abdul Latif v. D. R. Jaodekar, 
(1960 Nag LJ 130)). We will presently 
advert to that argument when we come 
to consider the several: authorities which 
were referred to. Meanwhile; we may 
say that two conclusions follow from: the 
legislative history of this item which we 
have just considered. The first is that 
the terms -in which this Item (vi) ori- 
ginally came to be enacted as paragraph 
(a) in Item (vi) of Cl. 13(3),, when com- 
pared and contrasted. with the other 
‘paragraphs (b) and (c) in Item (vi), in- 
dicate beyond any doubt that the bar 
created by the proviso by the use of the 
words “provided he.is not occupying any 
‘other residential house of his own in the 
city or town concerned” was intended 
to be an absolute bar and prevented any 
landlord occupying any portion of a 
house of his own from applying under 
Item (vi) at all; on the ground that ne 


. mediately following the last War. 


‘11: of 1946), which says: 


ALR, 


needed it for his bona fide residence: 
The second and equally important con- 
clusion is that all these measures for 
control of house rent and house accom- 
modation were temporary ` measures 
during War time to begin with. and 
were later on continued also as tempor- 
ary measures during peace time im- 
This 
is clear from sub-section (3) of S. 1 of 
the-C. P. and’ Berar Regulation of- 
Letting of Accommodation Act, 1946 (No. 
“It shall come 
into force on the -Ist October -1946 and 
shall remain in operate for ‘a period 
of one year”. 


26. ‘We may: also cheers ‘inci« 
dentally that the Bill which became the 
Act, the Central Provinces and. Berar 
Regulation of Letting of Accommodation 
Bill, 1946 (Bil No. 7 of .1946)- intended 
to bring the law into force for a- period’ 
of three years, and the reasons why that 
was done are stated in the Statement of 
Objects and Reasons, appended at the 
foot of the Bill dated 10-0-1946, as 


follows: 


“The influx of a iirde population to 
towns as a result of war conditions 
necessitated the promulgation of the Cen- 
tral Provinces and Berar House Rent 
Control Order, 1942, under the Defence 
of India Rules. The Defence of India 
Rules will lapse. at the end of September 
1946. The abnormal conditions created 


by the war still persist and are not likely 
to subside for some time.. Rent Control 


measures will therefore continue to be - 
necessary’ and Government proposes to 
take powers for regulating house rents 
in urban areas by new legislation. It is 
proposed to keep the law in operation 
for a limited period of three years. If 
normal conditions return earlier, steps 
will: be taken to repeal “it.” 
(underlining is ours) 

These reasons for the legislation are im- 
portant. Notwithstanding this statement 
by the Member-in-Charge of-the Bill, 
the Legislature did not pass the Bill to 
enure for more than one year as is 
shown. by sub-section (3) of Section 1 of ' 
the Act. Subsequently, sub-section (3) 
of Section 1 came to be amended and 
in 1947 the following sub-section was 
substituted: 


“It shall cease to operate on ami 
date as the Provincial Government may, 
by notification, appoint- in this.. behalf.” 


Thus what was: -initially a temporary 
measure brought into force due to 
chaotic conditions induced by the last 
War was still continued as.a temporary 
measure, but the State Government: was 
given the power to repeal. it at such 
time as it may appoint. in that behalf. 
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The measure therefore was initially a 
temporary measure to meet a temporary 
emergency and has continued also as a 
temporary measure. . .. 


27. This circumstance that - the 
Legislation is only a temporary legisla- 
tion and meant to meet a temporary 
emergency also indicates that the con- 
struction which we have placed upm 
the proviso to Item (vi) of Cl. 13(3) is 
correct. It also helps .to repel tne 
frequently stressed argument before us 
of hardship to the landlord if he canrot 
get back the premises. which he has ‘et 
simply because he is in possession of a 
small portion of his own house. 
Legislature may well have contemplated 


that having regard to the hardship ke. 


ing caused for want of accommodation 
to tenants as compared to the hardskip 
upon landlord, it would .be fair ‘and 
equitable to provide that if the landlord 
is in occupation even of a small portion 
of his house, he should not be permitted 
to ask for a larger accommodation on 
the ground of need for his bona fide 
residence of a temporary period. Such 
a provision is quite understandable hav- 
ing regard to the fact that the whole 
purpose and object of this legislation 
was that it was to. be only a temporary 
measure to meet a temporary emergency. 
That in the sequel it has enured for so 
many years would make no differerce 
because no one could contemplate at 
that time when the measure was ori- 
ginally introduced’ how long the emer- 
gency would exist. That it has existed 
for so many years may be regrettahle, 
but cannot make any difference to oar 
reading of the provisions of the law. 


28. Whenever such provisicns 
have been made and the Legislature kas 
contemplated that hardship would be 
inflicted upon the landlord preventing 
him from asking for additional accom- 
modation simply because he possessed a 
small portion of his house for his own 
occupation, the Legislature has made 
adequate provision. For instance, we 
may refer to S. 13(1) (g£) of the Bombay 
Rents, Hotel and Lodging House. Rates 
Control Act, 1947. Clause (g) of S. 131) 
of that Act makes provision for the land- 
lord requiring premises for the needs of 
his own occupation and is in the follow- 
ing terms: 


“13. 
contained in this Act but subject to tae 
provisions of Section 15, a landlord’ shall 
be entitled to recover possession of any 
premises if the s. Court is satisfied— 7 


(g) that the premises are reasonakly 


and bona fide required by the landlo«cd. 


for occupation by himself or by any 
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person for whose benefit the premises are 


held or where the.landlord is a trustee 


of a public charitable trust that the pre- 
mises are required for occupation for the 


-purposes of the trust:” 


This clause is one of the exceptions to 


the general rule laid: down in Section 12 


prohibiting the -landlord from: recovering 
possession of any premises so long as the 
tenant pays, or is ready and willing to 
pay, the amount of the standard rent 
and permitted increases, if any, and ob- 
serves and performs the other conditions 
of- the tenancy. Thus, Cl. (g) serves: the 
same purpose as the proviso in Item (vi) 
of CL 13(3) of the Rent Control Order 
with which we are concerned, and in 
laying down the exception, the words 
used are “reasonably and bona fide re- 
quired by the landlord.” By the use 
of the word “reasonably” it has been left 
to the authorities ‘under the Act to 
decide in’ each case what is reasonable 
and thereby to give relief to landlords 
in proper cases. The provisions of the 
C. P. and Berar Letting of Houses and 
Rent: Control Order, 1949, with which 
we are concerned, are in marked con- 
trast to. this provision. There is no 


‘qualification of reasonableness imported . 


into the’ proviso to Item (vi) of CL 13 
(3). Therefore, again a comparison of 
these pieces of legislation would suggest 
that the bar in the proviso to Item (vi) 
of Cl. 13(3) is absolute and there is no 
scope for consideration of the reasonable 
requirements of the landlord once the 
landlord has a house of his own in his 
occupation. 


29. These - considerations also 
help ‘to explain and repel. the alternative 
argument that the construction which 
commends itself to us would lead to 
absurd results which were advanced on 
behalf of the landlord. So far as the 
question of hardship is comcerned, we 
have already shown that the Order was 
initially promulgated as a temporary 
measure to meet a temporary emergency 
and therefore it is very probable that 
the Legislature, though alive to the hard- 
ship of the landlord decided that because 
it was for a temporary period, he would 
have to put up with it. Unfortunately 
though the temporary period has elapsed 
the public emergency. has continued and 
so has the law. But these. circumstances 
give a clue to what was intended at 
the time when the law was enacted. 
Secondly, on the -question of hardship 
we may also say that no doubt as a 
result of such a long period having 
elapsed since the Order was initially 


- enacted, some hardship does appear te 


be inflicted now upon the iandlord by 
the same provision continuing, but be- 
cause there has developed a certain 
measure of- hardship, we cannot come to 
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any different interpretation when as we 
have shown, the language of the statute 
is plain and its legislative history indi- 
cates beyond any shadow of -doubt one 
interpretation and one only. Upon this 
explanation we can see no absurdity in 
the construction we have put. We may 
say -however that the Legislature may 
take these circumstances into conside- 
ration, and if it considers that hardship 
is being inflicted upon landlords, there 
is nothing to prevent ‘the Legislature 
from making suitable amendments. Upon 
the text of Item (vi) of Cl. 13(3) as it 
stands, its genesis and history: we can 
see no other possible interpretation, al- 
though we have made strenuous attempts 
to alleviate the so-called hardship. 


30. Considerable stress in this 
respect was laid upon the rules of con- 
struction and particularly upon the 
following passage in Maxwell on Inter- 
pretation of Statutes, eleventh edition, 
at page 221: oe 


“Where the language of a statute, in 
its ordinary meaning and grammatical 
construction, leads to a manifest con- 


| . tradiction of the apparent purpose of the 
- enactment, or to some inconvenience or 


absurdity,. hardship or injustice, presum- 
ably not intended, a construction may 
be put upon it which modifies the mean- 
ing of the words,.and even the structure 
of the sentence. This may .be done oy 
departing from the rules of grammar, by 
giving an unusual meaning to particular 
words, by altering their collocation, or by 
rejecting them altogether, under the in- 
‘fluence, no doubt, of an irresistible con- 
viction that the legislature could . not 
possibly have -intended what its words 
signify, and that the modifications thus 
made are mere corrections of careless 
language and really give the .true 
meaning.” 


The passage quoted itself gives the con- 
ditions under which Courts can depart 
from the normal rule of construction, 
namely, that the intention of the Legis- 
lature should be gathered from the ex- 
press words used by it. The. passage 
lays down the limitations of the rule 
and we can only highlight those limita- 
tions. First and foremost, there must be 
an irresistible conviction that the -Legis- 
lature could not have possibly intended 
what its words signify; and in spite of 
every effort to mitigate the rigour of 
this law in favour of landlords, we can- 
not, upon the plain words of the proviso 
to Item (vi) of Cl. 13(3), or upon a con- 
sideration of the legislative history of 
the provision feel that the Legislature 
could not have possibly intended what 
its words signify. On the-.other hand, 
we have shown that the words used by 
the Legislature meant exactly what they. 
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say and that that was indeed the inien- 
tion of the Legislature. having regard to 
the nature of the provision, the circum- 
stances under which it was. brought into 
force and its legislative history. We 
have also shown that there is no hard- 
ship or only an apparent hardship or in- 
justice in giving effsct to this provision. 
Landlords who have no accommodation 
at all of their own are free to apply 
under Item {vi) and it is only the land- 
lords who have already accommodation 
of their own in the city or town con- 
cerned who are prevented from taking 
advantage of Item (vi) of Cl. 13(3). Of 
course,.in a sense, every legislation in- 
fillicts a hardship upon citizens in that 
it restricts their rights or actions; but 
that is not the sort of hardship that the 
passage quoted above refers to. It re- 
fers -to a hardship or injustice presum- 
ably not intended by the Legislature it- 
self, and looking at this legislation from 
any point of view, we are unable to 
persuade ourselves that the small hard- 
ship which has been inflicted upon land- 
lords who have accommodation of their 
own was not within the contemplation 
of the Legislature. In a subsequent pas- 
sage in Maxwell . on Interpretation of 
Statutes at pages 221-2, the learned 
author has sounded a note of warning 
against the applicetion of the rule when 
it is stated: 


“Nevertheless, the courts are very 
reluctant to -substitute words in a 
statute, or to add words to it, and it has 
been said that they will only do so 
where ‘there is a repugnancy to good 
sense.” a 


We are not able to find in the statufe 
any repugnancy to good sense. It is 
now well settled that the meaning which 
words ought to be understood to -bear 
is not to be ascertained by any process 
akin to speculation and the primary duty 
of a Court is to fird the natural mean- 
ing of the words used in the context in 
which they occur, that context including 
any other phrase in the. Act which may 
throw light on the sense in which the 
makers of the Act used the words in 
dispute. The Court ought, therefore, to 
give a literal meaning to the language 
used by Parliament unless the language 
is ambiguous or its literal sense gives 
rise to an anomaly or results in some- 
thing which would defeat the purpose 
of the Act:. See Management, Shahdara 
(Delhi) Saharanpur Light Railway Co. 
Ltd. v. Workers’ Union, ATR 1969 SC 513. 
So viewing it, the language of the pro- 
viso is clear and absolute when it says 
“provided he is not occupying any other 
house of his own in the city or town 
concerned.” .We do not see where the 


‘scope for reading into this language any 


qualification as-to the need of the lands 
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lord or sufficiency of the accommoda- 
tion in the possession of the landlord can 
at all arise. Further, it is no doubt trie 
that the proviso must be construed in 
consonance with the parent  provisicn; 
but when the exception carved out >y 
the proviso is clear, we cannot whit-le 
down its effect in an attempt to harmo- 
nise it more than legislation intend=d 
to give it a meaning which the plein 
- language of the proviso does not beac. 


31. We have so far considered 
the position as it stands upon the text 
of the item and the connected provisics 
of the Rent Control Order and the Act 
under which the Order was promulgat- 
ed without referring to the decided casas. 
A consideration of the decided cases also, 
in our opinion, supports the view which 
we have taken, although so far as this 
Court is concerned, there is some cmn- 
flict. Before we go into the conflict in 
the decided cases of this Court, it would 
be instructive to consider analogous pro- 
visions of other Acts and. the decisicns 
under those Acts, and in this respect, 
the most important, in our opinion, -is 
the provision of the Madras Act. Sec- 
tion 7(3) of the Madras Buildings (Lease 
and: Rent Control) Act, 1949 (Madras 
Act 25 of 1949). as amended in 1950, pro- 
vided as follows:— 


“7. (3) (a) A landlord may apply to 
the Controller for an order directing the 
tenant to put the landlord in possessior—— 


(i) in the case of a residential buid- 
ing, if he requires it for his own occupa- 
tion and if he- is not occupying a resi- 
dential building of his own in the city, 
town or village concerned; 


(ii) in the case of a non-residenfial 
building, if he is not occupying for pur- 
poses of a business which he is carrymg 
on, a non-residential building in the city, 
town or village concerned which is ais 
own or to the possession of which he is 
entitled; 

E E 7 
It will be noticed that this section is in 
almost identical terms as the original 
Items (vii) and (viii) of Cl..13(8) in «he 
C. P. and Berar House Rent Control 
Order 1947. 


32u This provision came up ior 
construction before a Division Bench of 
the Madras High Court in Dr. Moham- 
mad Ibrahim v. Ahmed Khan, AIR 1850 
Mad 556. In that case the landlord tad 
applied for possession of a building whch 
consisted of several floors, He had asked 
for possession of the ground floor end 
the first floor of the building in wh ch 
two different tenants were residing. The 
ground alleged was that the landlerd 
required the building for his own c- 
cupation. The permission had. been 
granted by the authorities under zhe 
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Act, and the respondent being the land- 
lord, the tenants raised the plea that the 
landlord could not be said to be “not oc- 
cupying a residential building of his own 
in the city”, because the landlord owned 
two other houses. One of those houses 
was vacant and in another house, the 
second wife of the landlord was residing 
with her father and mother and others. 
The landlord himself was however resid- 
ing in a rented house with his first wife. 
The tenants contended that on these 
facts, the landlord was occupying a resi- 
dential building of his own, and this 
contention was accepted by the Madras 
High Court holding that though the land- 
lord was physically not residing in the 
house occupied by his second wife, still 
it was clear that if he desired, he could 
go and reside there at any time. There- 
fore, the house in which his second wife 
was residing was certainly a house 
where he could go at any time if he 
chose to do so, and therefore, it was a 
house of his own which he was occupy- 
ing. In these circumstances, the Madras 
High Court threw out the landlord’s ap- 
plication, holding that the landlord in 
that case must be held to he occupying 
a` residential house of his own in the. 
city and therefore, his application for - 
eviction must fail. Of course, the point 
was not pointedly taken as it has been 
taken in the reference before us that the 
condition in Section 7(3) (i) of that Act 
created an absolute bar to any applica- 
tion being made by the landlord for 


‘ possession. But the case is an authority 


for so holding. That that was the cor- 
rect interpretation—and we say so with 
all respect — was shown by the fact 
that subsequently the Madras Act itself 
came to be amended. 


33« That is clear from a sence 
deration of the case which subsequently 
came up under the amended Act and is 
reported in Mohammed Jaffar v. Palani- 
appa Chettiar, ILR (1964) 1 Mad 34. 
Section 7(3) (c) of the Madras Act ran 
as follows: 


“A landlord who is occupying only 
a part of a building, whether residential 
or non-residential, may, notwithstanding 
anything contained in Cl. (a), apply to 
the Controller for an order directing any 
tenant occupying the whole or any por- 
tion of the remaining part of the build- 
ing to put the landlord in possession 
thereof, if he requires additional accom~ 
modation for residential purposes or for 
the purposes of a business which he is 
carrying on, as the case may be.” 


That section in terms permitted the 
landlord to apply for additional accom- 
modation even though he was in occupa- 


‘tion of-a house of his own or a portion 


of it. It will thus be seen that the pro- 
visions of the .unamended Madras Act 


12 Bom. [Prs. 33-37] Eknath v. Shankarrao (FB) (Kotval C. JJ. 


which were almost similar to the pro- 
visions with which we are concerned 
here were construed, ‘so that the proviso 
“was held to be an absolute bar to the 
landlord applying for eviction of his ten- 
ant if the landlord was in possession of 
any house of his own for the purposes 
of residence, and it was in order to get 
over that hardship upon the landlord 


that Section 7(3) (c) was brought into. 
such amendment 


force. There is no 
made so far as the C. P. and Berar Rent 
Control Order is concerned. We have 
already said therefore that if the Legis- 
lature chose, it may undertake a legis- 
lation upon those lines if it* considered 
that, now that the Rent Control law has 


almost become a permanent part of our 


laws any hardship is being inflicted upon 
landlords. But so far as interpretation 
of Item (vi) is concerned, we can see no 
escape from the conclusion which we 
have reached above. 
the Madras Act and the decision there- 
under clearly support the view which 
we have taken. 


34. Turning to the dedio of 
this Court. two decisions of this Court 
have taken the same view that has com- 
- mended itself to us. One is Special Civil 
. Appln. No. 406 of 1958, D/- 3-7-1959 
(Bom), in which Tambe, J., as he then 
was. held as follows: 

“Firstly, the authority concerned has 
to find out whether the landlord. is in 
occupation of his own house for purposes 
of his residence. If it is so established 
then he need not proceed to further in- 
quire : into the matter. If the landlord 
is not-in possession of any such house 
‘then the Rent Controller has to consider 
whether the premises in respect of which 
the application is made are bona fide 
required by the landlord for the purpose 
of his residence.” 


35. With respect, we think thaf 
this was the correct view upon the pro~- 
visions concerned. A similar view was 
taken in Special Civil Appln. No. 119 of 
1961, D/-9-2-1962 (Bom) where the Divi- 
sion Bench held: 

“Though no doubt in the order of 
the Deputy Collector there is an elabo~ 
rate discussion of the evidence and the 
circumstances on the question whether 
the landlord needed the house for his 
bona fide residence,. we need not go into 
that question. But superadded to that 
condition is another condition in Item 
{vi) of sub-clause (3) of Cl. 13, and that 
is the condition laid down in the follow- 
ing words: 

‘Provided he is not occupying any 
other residential house: of his own in 
the city or town concerned’; ; 

Now, here upon the admitted facts 
the landlord Shripatrao was occupying 
one. block out of the three blocks in the 
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house. He was originally occupying if 
as a.tenant, but after his purchase on 
and after 1-8-1957 he was occupying it 
in his own right and he continued to 
occupy it till 1-5-1968 as its owner. 
Therefore, he had another ‘residential 
house of his own in the city or town 
concerned’. Once that-is found, we are 
unable to see how he would be entitled 
to claim permission under Item (vi) of 
Clause 13(3):” 

The Division Bench also pointed to the 
peculiar definition of “house” which does 
not bear the same connotation which it 
has in normal parlance and that even 
one block out of the three in one and 
the same building would be a “house” 
within the meaning of that definition. 
These decisions of this Court support 
the view which we have taken above. 


36. It is said that a contrary view 
has been taken in a number of cases and 
indeed it has been generally assumed in 
several of the decisions, but except one 
to which we will presently refer we 
have not been-able to find those earlier 
decisions, nor have counsel been able to 
point out.which those decisions were. 
In Balabhadra v. Premchand,- AIR 1953 
Nag 144, the landlord was in-terms found 
not to be occupying any premises of his 
own in the city of Nagpur and there- 
fore he would be justified in applying 
under Item (vi) of Clause 13 (3). That 
decision therefore cannot throw light 
upon the point before us. In Bageshwari- 
prasad v. Harprasad, AIR 1953 Nag 210, 
the landlord had made a gift of one of 
his two houses to a son and the Division 
Bench came to the conclusion that in 


those circumstances the landlord cannot 


be deemed to be in a position to occupy 
that house and therefore he was not in 
occupation of any house of his own 
within the proviso to Item (vi). 
case again can be of no help to us be- 
cause these cases were not cases. of a 
landlord who was in possession of any 
portion of any house of his’ own. 


. 87. In Special Civil Appln. No, 317 
of 1957, D/-31-1-1958 (Bom), a Division 
Bench of this Court -undoubtedly took 
a view- contrary to the one which we 
have taken in this case. But the entire 
decision in that case is contained in the 
following paragraph of the judgment: 


“Mr. Kalele appearing for the peti- 
tioner has contended that Radhabai being 
in possession of a portion of the build- 
ing could not apply for terminating the 
tenancy of the petitioner under Cl. 13 
(3) (vi) of the Order. The High Court 
of Nagpur has consistently. taken the 
view ‘that ‘under circumstances as found 
in the case a landlord can apply under 
Cl. 13(3) (vi) for terminating the ten- 
ancy of a tenant. provided it is proved 
to the satisfaction of the Rent Control 
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authorities that the landlord bona fde 
needs additional accommodation for ais 
residence and for the residence of nis 
family. We see no reason to differ from 
this view.” a 
Thus, this can hardly be said to be an 
' authority upon the contention -advanced 
on behalf of the landlord, for, all that 
the Division Bench did was to refer tc 
some earlier decisions and say that trey 


saw no reason to differ from those dezi- 


sions. An almost similar’ remark Has 
been made in the decision of another 
Division Bench of the then High Coart 
at Nagpur in Special Civil Appln. No, 6& 
of 1954, D/-21-9-1954. In that case, the 
petitioner-landlord was occupying a por- 
tion of the premises and another por- 
tion of the same premises had been let 
out to the respondent Nc. 1, and- under 
those circumstances, the Extra Assistant 
Commissioner had dismissed the land- 
lord’s application holding: 

“If we look carefully to this clause. 
it does not mean that the order provides 


for extension of accommodation for -he . 


growing needs of the landlord, nor does 
it make any provision for ejectment of 
a tenant if the family of the landlard 
grows. The landlord has residential 
house of his own and therefore tnis 
clause will not entitle him to seek pər- 
mission for ejectment of the tenani 


This view of the Extra Assistant Com- 
missioner was set aside by the Divisor 
Bench by the following remarks: 


“The learned Extra Assistant Com- 
missioner exercising the powers of é€ 
Deputy Commissioner has constrviec 
Cl. 13(3) (vi) (a) to mean that if a land- 
lord is in occupation cf a portion of 
some house, the other portion being ir 
the possession of a tenant, he can never 


obtain permission to terminate the ten-. 


ancy, because in his view the landlorc 
is in occupation of a residential house of 
his own within the meaning of Item (a’ 
of Cl. 13(3) (vi). 
repeatedly negatived by a number of 
decisions of this.Court. It has been laic 


down that the mere fact that the land- 
lord is already in occupation of a por- 
tion of the premises does not debar Hm 
from showing that he needs the entire 
premises for himself, and that if -he 
Rent Controller or the Appellate Autho- 
rity is satisfied that the landlord has 
made out his need in respect of the 7e- 
maining portion of the premises for him- 
self or his family permission to termi- 
nate the tenancy should be granted.” 


(the underlining is ours) 
With respect. here again, we do not fné 
any discussion of the principle or zhe 
point of interpretation but merely a re- 
liance- upon some earlier decisions. of zhe 
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then Nagpur High Court. We asked 
counsel on behalf of the landlord before 
us. whether he was in a position to point 
out any such earlier decision, so that 
we may consider it, but despite all the 
research of counsel and arguments eX- 
tending over two days, counsel was un- 
able to point out “the number of deci- 
sions” which have been referred to in 
this Division Bench judgment and the 
judgment we have earlier referred to. 
We do not think therefore that these 
two decisions can be of any assistance 
in supporting the view canvassed on 
behalf of the landlord before us. 

38 The next decision is -of our 
learned Brother Padhye, J. in Special 
Civil . Appln. No. 904 of 1965 (Bom). 
That decision again can be of little avail 
to support the argument on behalf of 
the landlord in this case, for, with re- 
ference to Item (vi) of Cl. 13(3) Padhye, 
J. specifically found’ in that case upon 
the facts that the landlord in that case 
had no other house of his own for the 
purposes of the dispensary for which he 
had applied for permission under Item 
(vi). There is some further discussion, 
induced no doubt by arguments of coun- 
sel in that case, upon the effect of Item- 
(vi) but obviously that discussion was: 
obiter, for upon the finding given upon 
the facts that the landlord in that case 
had no other house of his own, any 
question of considering the stand now 
taken on behalf of the landlord did not 
arise. Upon the facts, with respect, that 
case was correctly decided. 


39. The only case which does in 


‘terms take a contrary view to the one 


which we have taken -above is the deci- 
sion of a Division Bench of this Court in 
1960 Nag LJ 130. In that case, no doubt, 
the landlord ‘was, after a partition 
amongst the members of his family, in 
occupation of a very small portion of the 
house, whereas the tenant was in oc- 
cupation’ of a much larger portion, and 
the Division Bench observed: 


“As compared with the house in oc- 
cupation of the petitioner the house in 
occupation of the respondent was defi- 
nitely: more spacious”. 


The Rent Controller had held that 
in view of the fact that the tenant was 
already in occupation of another house 
of his own, the proviso to Item (vi) of 
Cl, 13(3) debarred him from claiming the 
relief. This decision was reversed in ap- 
peal by the Deputy Collector. and the 
tenant has come up to this Court by 
After 
referring to the provisions of Item (vi), 
the . Division Bench pointed out that 
those provisions did not debar the land- 
lord from claiming the premises in oc« 
cupation of- the tenant for the- purpose 
of his bona fide residence; and the rea- 
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sons which the Division Bench gave may 
be quoted in their own words: 

“In framing the Order the State 
Government has advisedly. used the ex- 
pression ‘Residential house’. The ‘ém- 
phasis must be on the word ‘Residence’. 


Thus, in each and every case it has to - 


be determined by the authorities con- 
cerned whether the house in the. occupa- 
tion of the landlord is a residential 
house. The question thus that arises for 
consideration is the true import of the 
expression' ‘residential house’.”’ 


They then referred to the meaning of- 


the words “residence” and “place of 
abode” in Stroud’s Judicial Dictionary 
as meaning “the dwelling and home 
where a man is supposed usually to live 
and sleep”, and continued: 


“The word ‘residence’ thus carries 
with it the idea of a place which is suit- 
able for being: used as an abode or a 
dwelling place. In other words, a 
place . having -the necessary amenities 
which a dwelling place. or abode usual- 
‘ly has, such as living rooms, kitchen, 
bathroom, latrine etc. When used in re- 
lation to any other particular person, it 
_also necessarily carries with it the idea 
that the place affords sufficient accom- 
modation to meet the needs of that per- 
son and the members of his family, of 
course, not according to the standard of 
a fastidious person but according to a 
reasonable standard having - regard to 


the status of the person occupying it.` 


In our opinion, in the Rent Control 
Order the expression ‘residential house’ 
is not used in any different sense than 
stated above.” 


Then, their Lordships referred to the 
other provisions of the Order and held: 


‘Tt thus appears that the. intention 
of the framers of the Act is that bona 
fide need of the landlord to occupy. his 
own house for his residence should pre- 
vail ver the need of the tenant. 


Looking to the main provision of 
Clause 13(3) (vi), read together with 
Cl. 13(8) it is clear that securing such 
accommodation for the landlord for his 
residence which his reasonable need 
demands is aimed at. In other words, 
they aim at securing a dwelling place or 
house for a landlord. To these main 
provisions there is a proviso that the 
landlord would not get permission to 
terminate the tenancy if he is already 
in possession of any other ‘residential’ 
house of his own. It is a fundamental 
rule: of construction that the proviso 
must be considered with relation to the 
principal matter to which it stands as a 
proviso. It is, therefore, difficult to as- 
sume that it is intended that the mere 
fact that the landlord is occupying his 
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own house would debar him from seek~ 

ing to terminate the tenancy of his ten- 
ant even if the house in his occupation 
has no amenities of a dwelling place or 
it does not afford sufficient accommoda-~ 
tion to meet his needs. In our judg- 
ment, therefore, the expression ‘residen~ 
tial house’ occurring in the proviso to 
Cl. 13(3) (vi) means a house suitable for 
being used as a dwelling place having 
the necessary amenities and affording 
sufficient accommodation to meet the 
reasonable needs of the landlord and the 
members of his family, having regard 
to his status in life.” 


In support of the view taken by the 
Division Bench, they relied upon the 
decision to which we have already re- 
ferred, in Misc. Petn. No. 291 of 1952 
of the then Nagpur High Court. As re- 
gards the decision of a Division Bench 
of this court in Special Civil Appln. No. 
406 of 1958 (Bom) to which we have also 
referred, the Division Bench held that 
those observations, when read in. the 


. Context of the facts, are of no assistance 


to the tenant and that the landlord who 
had applied to the Rent Controller was 
not in occupation of any house of his 
own for the purpose of his residence. 


40. With all respect to the learn- 
ed Judges who decided this ease, we are 
unable to accept the view taken. The 
Division Bench in Special Civil Appin. 
No. 284 of 1959 = (1960 Nag LJ 130) 
was dealing with Item (vi), as it stood 
prior to its amendment in 1963 and that 
is why one finds mention of the words 

“residential house” in the judgment be- 
cause the word “residential” was in the 
clause prior to its amendment in 1963. 
We are unable to see how laying the 
maximum emphasis upon the words 
“residential house” as used in Item (vi), 
the conclusion can follow that because 
of those words, the proviso to Item (vi) 
imports the idea “that the place affords 
sufficient accommodation to meet - the 
needs of that , person and the members 
of his family. 


ål. On the other hand it seems 
to us that if we consider the legislative 
history of this item, the word “residen- 
tial” was used in Item (vi) not as a 
qualifying word to the word “house” 
but in contradistinction with paragraphs 
(b) and (c) in Item (vi) as they stood 
in the original Rent Control Order of 
1949. in which three categories of need 
were separately provided for, namely, 


need for residence, need for residence . 


on medical grounds, and need for busi- 
ness; and it is because those three dis- 
tinctions were made in the paragraphs 
originally enacted: that the word “resi- 
dential” was used in paragraph (a) of 
Item (vi). Later on, as we have already 
pointed out, paragraphs (b) and (c) were 
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dropped and paragraph (a) remainzd 


exactly as it was enacted until it came. 


to be amended in 1963. In 1963 tne 
word “residential” was dropped and pr 
a very valid reason, namely, that tae 
Legislature intended to apply Item (-*i) 
to all possible purposes and not merely 
confine it to the need of the landlord 
for residence. After the dropping of 
paragraphs (b) and (c), great difficulty 
was felt where a landlord needed pre- 
mises for his ‘business and it was held 
in a few cases that since the paragraDvh 
was dropped the landlord was incapatle 
of asking for possession of a house >n 
the ground of his business need. There- 
fore, the qualifying word “residential” 
to the word “house” was dropped and 
the item thereafter became applicable to 
all needs of a landlord. If one considers 
the legislative history of this item and 
the reason for this amendment in 1953, 
the reasoning adopted in the judgment 
of the Division Bench cannot, in aur 


opinion, — and we say so-with all res- 
pect — be sustained. 
42. As to the other ground men- 


tioned in the judgment under considera- 
tion, namely, that the proviso should be 
construed in consonance with the parent 
provision of Item (vi), we have already 
said enough in the earlier parts of this 
judgment. In our opinion, the necessity 
to construe it in consonance with the 
provisions of the parent item need rot 
lead into giving the proviso a meaning 
other than what its plain language 
bears, so long as a reading of its plein 
language does not result in the prov so 
being rendered nugatory or resulting in 
some absurdity which is not the cse 
here. Even as we have interpreted the 
proviso, it does not debar landlords who 
do not occupy any other house of thir 
own from applying under Item (ri). 
Therefore, to that extent, full effect is 
given to the language of the proviso. 


43. © Reference is made in 160 
Nag LJ 130 to the decision of the Nagrur 
High Court in Miscellaneous Petition Mo. 
291 of 1952 and it has been stated tkat 
the decision supports the view taken by 
the Division Bench in Abdul Latif’s case, 
1960 Nag LJ 130. But we may point cut 
with respect that in Misz. Petition Mo. 
291 of 1952, the decision, if at all, was 
to the contrary. In that case, the lard- 
lord had applied under Item (vi) ke- 
cause the old kachcha house belonging 
to him had been rendered useless as it 
fell down and he had to remove his 
family into an annexe which was realy 
meant for storing his wares: see para- 
graph 3 of that judgment. ‘Before the 
Division Bench no doubt, it was urged 
that the occupation of this small portion 
of the building debarred the landlard 
from applying under Item (vi). The 
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Division Bench in that case negatived 
that contention not because they consi- 
dered that the landlord’s needs required 
better accommodation but because they 
found that that portion of the premises 
which was in the occupation of the land- 
lord could not be said to be a house at 
all. In other words, the finding was 
that the landlord in that case did not 
have in his occupation any “house” at 
all, and that is clear from what the 
Division Bench said in paragraph 9 of 
that judgment: 

“In our opinion the single hut oe- 
cupied as a matter of sheer necessity by 
the landlord in the circumstances of this 
case cannot be said to bring his case 
within sub-clause (vi) (a) of Cl. 13 (3) 
of the Rent Control Order, in the sense 
that the landlord was occupying his own 


residential house.” 


(the underlining is ours) 
On the other hand, we may point out 


’ that such remarks as the Division Bench 


made upon the state of the law supports 
the view that we have taken in the pre- 
sent case. In paragraph 6, after quoting 
the appellate authority and its findings, - 
the Division Bench went on to say as > 
follows:— 

“The appellate authority again has 
made the following observations: 

‘Insufficiency of accommodation in 
his present house will not entitle the 
landlord to eject his tenant from another 
house. Even if the house has not been 
deliberately damaged by the landlord 
and it has been rendered unfit for 
occupation on account of its having been 
blown away by storm, it is not in my 
opinion a sufficient ground for ejecting 
his tenant from another house.” 


44. In our opinion, those remarks 
betray a very superficial appreciation 
of the law laid down in the Rent Control 
Order. The Deputy Commissioner could 


have refused permission to the landlord 
if he found that the landlord was in 
occupation of his own residential house 
in the town.” 


(the underlining is ours) 


The words which we have underlined 
clearly suggest that so long as a landlord 
has in his occupation his own residential 
house in the town, the Deputy Com- 
missioner can refuse permission to. the 
landlord. 


45. With respect, we are unable 
to accept the view taken in 1960 Nag LJ 
130. We are in agreement with the view 
taken in Special Civil Appln. No. 406 of 
1958 (Nag) and Special Civil Appln No. 
119 of 1961 (Bom) and by the Madras 
High Court in AIR 1950 Mad 556 for the 
reasons which we have mentioned above, 
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46. We accordingly answer the 
jquestion referred in the affirmative. The 
papers be returned to the learned single 
Judge for disposal of the Special Civil 
Application. - 

Order accordingly. 
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Ganesh Narayan Kulkarni, Appellant v. 
Ganesh Ramchandra Joshi and others, 
Respondents. 


A. F. A. D. No. 1197 of 1962, D]-3-4- 
1970 against decision of Second Extra 
Asst. J. Sholapur, D/-18-6-1962. 

(A) Civil P. C. (1908), 0. 21, R. 97 — 
Private purchaser of property ‘in dispute 
cannot make application under Rule 97 — 
Right to apply conferred only on decree- 
holder or auction-purchaser. (Para 4) 

(B) Civil P. C. (1908), O. 21, R. 99 — 
Investigation of application under R. 97 — 
Court has to consider whether obstruc- 
tionist is claiming under the judgment- 
debtor or not — If not claiming under 
judgment-debtor court must dismiss: ap- 
plication under R. 97. (Para 4 


(C) Limitation Act (1908), Arts. 144, 11-A 
w Suit for possession by purchasers from 
decree-holder — Application under O. 21, 
R. 97 of decree-holder in execution of his 
decree’ for eviction, dismissed — Pur- 
chaser’s cause of action being possession 
on basis of title, O. 21, R. 103 has no ap- 
plication to his suit —— His suit is govern- 
ed by Art. 144 and not by Art. LI-A. - 


Where a suit for possession brought, not 
by the original landlofd decree-holder 
whose execution application under O. 21, 
R. 97 in execution of a decree in a suit for 
eviction of tenant .was dismissed but by 
. the purchaser from the landlord, his suit 
was based on his title and not as a suc- 
cessor to the decree-holder whose action 
for termination of tenancy. had failed. 
Such a suit was on.a cause of action other 
than that which was the. subject-matter 
of Rules 98, 99 and 101 of O. 21. Rule.103 
would not be a bar to such a suit. ‘The 
limitation for such suit would be under 
Art. 144 and not under. Art. 11-A. ATR 
1927 Bom 184 & AIR 1951 Assam 145 & 
AIR 1946 Mad 324 & AIR 1926 Cal 377, 
Rel. on; ‘AIR 1929 Bom 379 & -AIR 1935 
Bom 144 & AIR 1921 Mad 317 & (1886) 
ILR 10 Bom 604 & (1874) 11 Bom HCR 
174 & (1885) ILR 9 Bom 35 & AIR 1943 
Mad 36, Disting. (Paras 13, 14) 
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Nos. 2 and 3. - 


NAIN, J.:— This is: an appeal by the 
original plaintiff against the judgment 
dated 18th June 1962 of the learned Se- 
cond Extra Assistant Judge, Sholapur, 
confirming the dismissal of the suit of the 
plaintiff by the learned Civil Judge, Junior 
Division, Mangalwedha. The.. learned 
Second Extra Assistant Judge has, how- 
ever, dismissed the appeal of the plaintiff 
ground that the suit was 
barred under Art. 11-A of the Indian Limi- 
tation Act, 1908. 


2. The facts leading to -this litigation 
may be briefly stated as follows:— 


The suit from which the present appeal 
arises was for possession of a house bear- 
ing Municipal No. 401 at Mangalwedha in 
Sholapur District and. for mesne profits 
based on title as purchaser. from the plain- 
tiffs predecessor. This property, prior to 
the said purchase, belonged to one Watave. 


The defendant No. 1, according to Watave, 


was his tenant uncer a lease for 11 
months. In-1953 Watave filed against the 
defendant No. 1 Civil Suit No. 4 of 1953 
for eviction alleging that he had deter- 
mined the lease of the defendant No. 1. 
The said suit was decreed by the trial 
Court. The defendart No. 1 appealed to 
the District Court. The said appeal, 
being First Appeal No. 439 of 1953 was 
dismissed. Thereafter Watave filed Dar- 
khast No. 8 of 1955 for execution of the 
decree for eviction against. the defendant 
No. 1. We might mention that the defen- 
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dant No. 2 is the brother of the defen- 
dant No. 1 and the defendant No. 3 is their 
mother, When warrant for possession was 
taken for execution, the defendant No. 2 
obstructed. Watave filed an application 
under the provisions of O. 21, R. 97 of tae 
Civil P. C. for removal of obstructicn, 
being Miscellaneous Application No. 2 of 
1955. The defendant No. 2 contended that 
he had separated from his brother, tie 
defendant No. 1, in 1944. He further con 
tended that the suit premises were in Lis 
occupation independently of the defen- 
dant No. 1 and not under the defendant 
No. 1.. He, therefore, contended that tie 
decree could not be executed against him. 
This contention .was upheld by the trial 
Court by an order dated 4th April 1957 
and the Darkhast filed by Watave was 
dismissed. Watave appealed to the Di- 
trict Court and on llth October 1957, tae 
said appeal was dismissed on the grouad 
that the order was not appealable. 


2A. Thereafter by'a sale deed dated 


25th March 1958, Watave sold the proper-zy 
to the present plaintiff. On 10th October 


1958, the present plaintiff filed the suit’ 


from which the present appeal arises Dr 
a declaration of his title to the house 
bearing Municipal No. 401 at Mangalwedha 
and for possession. As we will show by 
reference to the plaint itself, the plain- 
tiff did not contest the order dated 42h 
April 1957 made in execution proceedinzs 
against his predecessor-in-title, Watave. 
The defendant No. 1 filed his written 
statement in the said suit in which he 
contended that he had nothing to do wizh 
the suit premises, and that the defendant 
No. 2 was in possession independently of 
him as'theit owner. He also affirmed that 
in 1944 the two brothers had separated. 
In his. written statement the defendant 
No. 2 contended that there had been a 
partition between the brothers in 1944 ard 
that he was in possession of the suit pr2~- 
mises ever since 1944. He claimed that he 
had been in adverse possession for a pericd 
exceeding 12 years and had become owner 
of the suit property. He further contend- 
ed that the sale deed dated 25th March 
1958 executed by Watave in favour of the 
plaintiff was champertous and, therefore, 
void. He also contended that the plaia- 
tiff’s suit, not having been filed within a 
period of one year from 4th April 1957, 
was barred by law of limitation under 
Art. 11-A of the Indian Limitation Act, 
1908. The defendant No. 3 in her written 


statement supported the case of the defen~. 


dant No. 2 


2B. The trial Court held the tite 


of the plaintiff proved. It also held that 
the plaintiff or his predecessor-in-title hed 
been in possession of the suit propertv 
within a period of 12 years of the date ef 
the suit. It held that the sale deed in 


favour of the plaintiff was not champer-. 


tous. It also held that the defendancs 


1971 Bom./2 I G—18 


Ganesh v. Ganesh (Nain JJ 


[Prs. 2-3] Bom. 17 


Nos. 2 and 3 had not. acquired any title by 
adverse possession. It, however, held that 
the suit was barred under the provisions 
of Art. 11-A of the Indian Limitation Act, 
1908 and it, therefore, dismissed the suit. 
Against the said decision, the plaintiff ap- 
pealed to the District Court. The learned 
Second Extra Assistant Judge hearing the 
appeal decided only one point that of limi- 
tation and held that the suit was time- 
barred.. He, therefore, dismissed the ap- 
peal. The other findings of the trial Court 
were left to stand. Against the said deci- 
sion, the plaintiff has filed the present 
second appeal 


3. Mr. R. B. Kotwal, appearing for the 
plaintiff-appellant, has taken only one 
point before us. He has contended that 
the suit filed by Watave, viz., Civil Suit 
No. 4 of 1953 against the defendant No. 1 
was a suit for eviction filed by a landlord 
against his tenant on the termination of 
the tenancy. In execution of the decree 
against the tenant, the defendant No. 2 
had contended that he did nct hold pos- 
session under the tenant but independent- 
ly. The obstructionist notice was, there- 
fore, dismissed. Mr. Kotwal contended 
that the present suit was brought by a. 
purchaser from Watave based purely on 
title and for recovery of possession based 
on title. He contended that Watave could 
have maintained such suit. The point he 
made was that the present plaintiff had 
filed the suit from which the present ap- 
peal arises in a right different from that 
claimed by Watave, either in Civil Suit No. 
4 of 1953 or in execution proceedings aris- 
ing therefrom. Mr. Kotwal drew our at- 
tention to the plaint in the present suit. 
In para 2 of the plaint the plaintiff avers 
that the suit premises were owned by 
Sadashiv Vyankatesh Watave end that the 
plaintiff had purchased the same from 
Watave on 25th March 1958 fcr Rs. 400/~. 
He avers that the defendants Nos. 2 or 3 
had no right or interest whatsoever in the 
said premises and the plaintiff was, there- 
fore, entitled to recover possession of the 
said premises from the defendants Nos. 2 
and 3 according to the aforesaid sale deed 
and as the defendants Nos. 2 and 3 were 
obstructing the plaintiff, the plaintiff was 
filing this suit for recovery oi possession 
of the suit premises in his right of owner- 
ship against the defendants Nos. 1 to 3. 
In para 3 of the plaint the plaintiff claims 
that the cause of action arose on the day 
when the plaintiff bought the suit. pre- 
mises from Watave, viz., 25th March 1958. 


. In para 4 of the plaint the plaintiff valued 


the claim in the suit at Rs. 400/- which 
was the amount for which he had bought 
the suit premises. The prayer clauses are 
contained in para 5. In the same the 
plaintiff claims the relief of possession in 
the right of ownership against the defen- 
dants Nos. 1 to 3 and certain other reliefs. 
In the entire plaint there is no reference 
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to the order in execution dated 4th April 
1957 passed in Civil Suit No. 4 of 1953. 
The said order has not been contested in 
the plaint and there is no prayer for 
setting it aside. 


4. In order to appreciate the conten- 
tion of Mr, Kotwal, it is necessary to refer 
to the provisions of O. 21, Rr. 97, 99 and 
103 of the Civil P. C. Rule 97 provides 
that where the holder of a decree for pos- 
session of immoveable property or the 
purchaser of any such property sold in ex~ 
ecution of a decree is resisted or obstruct- 
ed by any person in obtaining possession 
of the property, he may make an applica- 
tion to the Court complaining of such resis- 
tance or obstruction and the Court shall 
investigate into the matter. This right is 
conferred, either on the decree-holder 
himself or on an auction purchaser. It is 
not conferred on a purchaser by a private 
treaty. We merely wish to point out that 
the present plaintiff could not have main- 
tained the application under the provi- 
sions of O. 21, R. 97. It may none-the-less 
be that to the extent to which Watave was 
bound by such an order, private purchaser 
may also be bound by it, but for that pur- 

pose we shall consider the scope of the 
` Order. Rule 99 provides that if the Court 
is satisfied that the resistance or obstruc- 
tion was occasioned by any person (other 
than the judgment-debtor). claiming in 
good faith to be in possession of the pro- 
perty on his own account or on account 
of some person other than the judgment- 
debtor, the Court shall make an order dis- 
missing the application, This rule makes 
‘it clear that in investigating the matter 
under R. 97, the Court is only concerned 
with the fact whether the obstructionist 
was claiming under the judgment-debtor 
or not under the judgment-debtor. If he 
was (not?) claiming under the judgment- 
debtor he may be claiming, either on his 
own account or on account of some other 
person. If the Court was satisfied that the 
obstructionist did not claim under the 
judgment-debtor, that was enough. The 
Court has in that event to dismiss the 
application under Rule 97. The Court is not 
concerned to see in what title the obstruc- 
tionist was claiming. Rule 103 provides 
that any party not being a judgment- 
debtor against whom -an order is made 
under Rules 98, 99 or 101 may institute 
a suit to establish the right which he 
claims to the present possession -of the 
property; but, subject to the result of 


such suit (if any), the order shall be con- _ Tt was decided by a Division Bench con- 


clusive. 


5. This takes us to the contention that 
Watave could have abandoned the right 
in which he filed Civil Suit No. 4 of 1953 
or the application under Order XXI, 
Rule 97 and turned round and filed a suit 
on title, this being a different right than 
the right of a landlord against the tenant. 
It is contended by Mr. Kotwal that the 
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order under Rule 99 would not under the 
provisions of Rule 103 have been conclu- 
sive even against Watave as Watave 
would in such case have claimed .in a 
different right. In Note No. 3 at p. 1218 
of Mulla’s Code of Civil Procedure, 13th 
Edition, it is stated that an auction-pur- 
chaser against whom an order is made 
under Rule 99 or Rule 101 may bring a 
suit under Rule’ 103 to establish the right 
which he claims to the present possession 
of the property. Where a suit is brought 
by him under Rule 103, the suit is one 
for possession under his auction-purchase, 
and the cause of action in the suit is the 
adverse decision under Rule 99 or Rule 
100. , A suit under Rule 103 is quite irres- 
pective of any other cause of action which 
such person apart from his character as 
auction-purchaser may have against the 
opposite party.. It is. therefore, compe~= 
tent to the auction-purchaser to abandon 
all his right in the auction-sale including 
the right to bring a suit under Rule 103 
as auction-purchaser, and to bring a suit 
against the opposite party for possession 


‘upon a different title altogether. To such 


a suit the provisions of Rule 103 dn not 
apply, and the suit need not be brought 
within one year from the date of the 
arder as reauired bv Article 11A of the 
Indian Limitation Act, 1908. The above 
passage from Mulla would seem to sup- 
port the contention of Mr. Kotwal that 
even Watave himself could have aban- 
doned his right as a landlord and main- 
tained a suit on title against a trespasser 
or any other person from whom he was 
entitled to recover possession. This would 
have been a different right and a diffe- 
rent title altogether. We think, there is 
substance in this contention of Mr. Kot- 
wal and we are of the view that Watave 
himself could have abandoned his right 
as a landlord and maintained a suit 
against the defendants based on title 
without any reference to the order in exe- 
cution and this suit would have been on 
a different right or upon a different title 
altogether and would have been main- 
tainable. If that be so, the plaintiff will 
not be in a worse position and would be 
entitled to maintain a similar suit hased 
on a different right or a different title. . 


6. Mr. Kotwal has drawn our atten- 
tlon to several judgments of the various 
Indian High Courts. The first case is of 
Rukhmabai Datusa Powar v. Fakirsa Han- 
mantasa Chavan, AIR 1927 Bombay 184. 


sisting of Shah and Fawcett, JJ. The 
plaintiff filed a suit for recovery of pos- 
session of a house against his relation, 
The matter was referred to arbitration 
and the arbitrator made an award and a 
decree in terms thereof came to be pass- 


‘ed. The plaintiff contended that the de- 


cree had been obtained by fraud. After 
the said decree, the defendant obtained a 


1971 
decree against the tenant in possession im 


another suit and applied to execute thet 


decree. An obstruction was offered by tke 
plaintiff with the result that on the appl- 
cation of the defendant, who was tke 
plaintiff in that suit, the Court made an 
order allowing the application and remov- 
ing the obstruction. The defendant there- 
after obtained possession in execution of 
the decree which she had obtained against 
the tenant in possession. Thereafter, tke 
plaintiff filed a suit in which he prayed 
for a declaration that the award decree in 
suit No. 1681 of 1922 was void as it had 
been brought about by the defendant by 
defrauding the plaintiff and bringing ur- 
due influence to bear on him and it was, 
therefore, not binding on him. He pray- 
ed for possession of the property. in ques- 
tion and other reliefs. It was held thet 
where the basis of the claim in the suf 
is the same as that put forward in tke 
execution proceedings to the present pos- 
session, Article 11-A of the Indian Lim- 
tation Act, 1908 would apply, but where 
the basis of the claim in the suit is dis- 
tinct and different and the possession 
claimed is not present possession but only 
by way of consequential relief to tke 
decree being set aside, the Article coukl 
not apply. The suit of the plaintiff wes 
held not to be time-barred. It was held 
that the suit of the plaintiff did not fail 
under Article 11-A, because if was not a 
suit to establish a right which the plair- 
tiff claimed in the execution proceedings 
and in that view it was unnecessary to 
consider whether Article 11-A covered 
the case of an order which was passed 
without investigating a point on which 
there was some conflict of authority. Tke 
ease would have been different if tke 
plaintiff had distinctly based his right +o 
present possession in the execution prc- 
ceedings on the award decree not beirg 
binding on him and had asked the court 
to decide that it was not so binding. As 
the plaintiff did not take up that position, 
Article 11-A of the Indian Limitation Act 
did not bar the suit. 


% The next case referred to by. Mz. 
Kotwal is of Jnanendra Chandra v. Atar- 
senajit, AIR 1951 Assam 145. It was de- 
cided by a Division Bench of Assam ‘High 
Court. It was held in that case that the 
mere fact that the plaintiffs were suing 
as auction-purchasers would not bring 


the case within the mischief of Article 


11-A. It has further to be established 
that the suit was in form or In substance 


to establish the right which was claimed ' 


by the plaintiffs at the time when the 
order under Rule 101 was passed against 
them. In the case in the Assam 

Court the plaintiffs came as represents- 
tives of the auction-purchaser, but i 
not claim possession of the property on 
that basis alone. Their claim rested on 
the ground that they were auction-pur- 
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chasers and the defendants had lost the 
title to remain in possession by reason of 
the extinction of the mortgage. In so 
framing their suit, they had not challeng- 
ed the validity of the order under Rule 
101. Such a suit, therefore, would not 
be covered by Article 11-A of the Indian 
Limitation Act, 1908. 


8. In the case of Kavvuru Lakshmi- 
pathiraju v. Jagani Venkataswami, AIR 
1946 Mad 324, a single Judge of the Mad- 
ras High Court held that if the title which 
was put forward as the basis of the sub- 
sequent suit was the title which was put 
forward in execution proceedings as the 
basis for an order in a partys favour, 
then Order XXI, Rule 103 would be a 
bar but not otherwise. It was further 
held that the relief of redemption. and 
partition asked for by the plaintiff in the 
subsequent suit could not have been got 
The fact 
that the plaintiff did not pursue the re- 
medies given under the execution chapter 
would not bar the subsequent suit. 


9. In the case of Ambika Charan 
Bhakta v. Ram Prosad Chatterjee, AIR 
1926 Cal 377, a Division Bench of the 
Calcutta High Court held that the suit 
contemplated by Rule 103 is a suit by a 
person who is kept out of possession of 
the property purchased in execution of 
the decree and claims possession under 
his auction-purchase. It does not con- 
cern itself with any other cause of action 
which such person apart from his charac- 
ter as auction-purchaser may have against 
the defendant. If a suit is nct brought 
under Rule 103 within the statutory 
period, the right to bring a suit to esta- 
blish the claim of the plaintiff as auction- 


- purchaser for possession of the property 


is lost. But if he has any other cause of 
action against the opposite party, it can- 
not be said that Rule 103 bars his . suit 
based on such cause of action. In a suit 
under Rule 103 the cause of ection must 
be the adverse decision passed under Rule 
1031. A suit not under the provisions of 
Rule 103 but based on an entirely diffe-. 
rent cause of action is not governed by 
Article 11-A of the Indian Limitation 
Act, 1908. 


18. Mr. Lalit, appearing for the defen- 
dants, relied principally on the judgment 
of the Bombay High Court in the case of 
Lakshman Ramjee Jadhav v. Dattatraya 
Ramkrishna Advilkar, 31 Bom LR 765 = 
(AIR 1929 Bom 379), in which it was held 
that a suit contemplated by Order XXI, 
Rule 103, of the Civil Procedure Code 
1908, even if brought on the sirength of 
title, was governed by Article 11-A of the 
Indian Limitation Act and was barred if 
not brought within one year of the date 
of the order, It was further held that a 
suit contemplated by Rule 108 of Order 
XXI was not confined to a suit for posses- 
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sion of the property. It was a suit to 
establish a right which the plaintiff claim- 
ed to the present possession of the pro- 
perty which right may be established 
either on account of his right to posses- 
Sion or on account of his title. In the 


suit from which that appeal arose, the 


property in dispute belonged originally to 
two persons Bala and Krishna. They exe- 
cuted three mortgages on the property. 
Thereafter their heirs sold the equity of 
redemption to one Lakshman, who was the 
plaintiff in the suit. Lakshman brought a 
suit to redeem the mortgages and obtain- 
ed a decree on 15th July, 1922. It was 
found that the mortgage debt.had been 
paid off. Lakshman, therefore, appliec 
for and obtained possession of the lands 
on 30th November 1922. The defendants 
applied under Order XXI, Rule 100 to be 
reinstated in possession of the lands anc 
obtained an order in their favour on ijth 
April 1923. On 18th December 1924, 
Lakshman filed a suit to recover posses- 
sion of the property from the defendants. 
The trial Court raised a preliminary 
issue, whether the suit was barred by 
reason of its having been brought more 
than a year after the order passed against 
him, and found it in the affirmative. The 
suit was accordingly disrnissed and the 
Division Bench -of this Court dismissed 
. the appeal. It would be seen from thé 
facts of the case that Lakshman filed the 
subsequent suit in the same right in which 
he was claiming in proceedings under 
Order XXI, Rule 100. We have no quar- 
- rel with this judgment. Mr. Lalit also 
invited our attention to another judgment 
of a single Judge of the Bombay High 
Court, viz., Mr. Justice N. J. Wadia, in 
the case of Krishnarao Raghunath Yardi 
v. Ghaman Ghama Valad Chima, 36 Bom 
LR 1074 = (ATR 1935 Bom 144), wherein 
it was held that the scope of a suit under 
Rule 103 of Order XXI of the Civil Pro- 
cedure Code filed to contest -an order 
made under either Rule 98, or Rule 99. 
or Rule 101, was not the determination of 
the mere question of possession of. the 
parties concerned but the establishment 
of the right or title by which the plaintiff 
claimed the present possession of the pro- 
perty. Now it must be remembered that 
that was a suit to contest an order made 
under Rules 98, 99 or 101 and on going 
through the facts of the case we find 
that the subsequent suit was based on the 
same right. In the suit in hand, the 
plaintiff does not seek to contest the pre- 
vious order in execution and does not 
claim in the same right as we have shown 
before. This judgment will, therefore, 
have no application to the facts of the 
case, . 


` 11i. Mr. Lalit also cited to us the judg- 
ment of a Division Bench of the Madras 
High Court in the case of Unni Moidin v. 
Pocker, (1921) ILR 44 Mad. 227 =. (AIR 
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1921 Mad 317) and a judgment of a Divi~ 
sion Bench of the Bombay High Court in 
the case of Bai Jamna v. Bai Ichha, (1886) 
ILR 10 Bom 604, and a judgment of a 
single Judge of the Bombay High Court 
in the case of Rango Vithal v. Rikhivada 
Bin Ravachand, (1874) 11 Bom HCR 174. 
In all these cases in the subsequent suit 
the plaintiff was claiming in the same 
right as in the execution proceedings and 
in those circumstances the suit was held 
to be hit by Article 11-A of the Indian 
Limitation Act, 1908. Mr. Lalit also re- 
ferred us to two more judgments in the 
case of Nilo Pandurang v. Rama Patiloji, 
(1885) ILR 9 Bom 35, and in the case of 
Akkammal v. Komarasami Chettiar, AIR 
1943 Mad 36. Those are the judgments 
under the provisions of Order XXI, Rule 
63 of the Civil Procedure Code and we 
consider it urinecessary to discuss them. 


12. - The legal position that would seem 
to emerge from a perusal of the autho- 
tities cited before us is that the Court 
has to see whether the subsequent suit 
was to contest the previous order in exe- 
cution. The test is not whether the sub- 
sequent suit is brought on title or is 
merely for possession. The real test is 
whether the subsequent suit is brought on 
the same right which is the subject-mat~ 
ter of the order under Rules 98, 99 or 
101 of Order XXI, Civil Procedure Code. 
If the subsequent suit is based on the 
same right, the plaintiff will be contra- 
dicted by the order in the previous exe- 
cution proceedings and the relief asked 
for by the plaintiff will not. be consistent 


-with the order obtained by the defendant 


in the execution proceedings. Such right 
can only be enforced by a suit within one 


. year under Article 11-A of the Indian 


Limitation Act, 1908 (Article 98 of the 
Limitation Act, 1963) and Order XXI, 
Rule 103 of the Civil Procedure Code. 
The subsequent suit in that event can only 
be by the original decree-holder or by 
the auction-purchaser, but if the subse- 
quent suit is brought on a different right, 
it Is not necessary for the plaintiff to 
challenge the order under Rules 98, 99 or 
101 of Order XXI of the Civil Procedure 
Such a suit would not be hit by 
Order XXI, Rule 103, Civil Procedure 
Code or Article 11-A of the Indian Limi- 
tation Act, 1908. If the plaintiff has any 
other cause of action against the defen- 
dant, it cannot be said that a suit on such 
cause of action is barred by the previous 
proceeding or that such suit is under the 
provisions of Order XXI, Rule 103, Civil 
Procedure Code or is governed by Article 
11-A of the Indian Limitation Act, 1908. 


13. In the present case, the plaintiff 
is neither the decree-holder nor the auc- 
tion-purchaser,. but is a purchaser from 
the decree-holder-owner by private 
treaty. The previous suit by the decree- 


1971 


holder Watave was against the defendant 
No. 1 for eviction. It was a suit br a 
landlord against his tenant on termina~ 


tion of the tenancy. It was held that zhe- 


defendant No. 2 was not in possession on 
account of the defendant No. 1 but in his 
own right. The present suit is based on 
title and is further for possession based 
on title and not on terminetion of tenancy. 
Such a suit is on a cause of action other 
than that which was the subject-matter 
of Rules 98, 99 and 101 of Order XXI, 
Civil Procedure Code. Such a suit would 
be governed by Article 144 of the Indan 
Limitation Act, 1908 (mow Article 65 of 
the Limitation Act, 1963) ‘and can be 
brought within 12 years. Both the lower 
Courts have held that the defendants 
were not in adverse possession for a 
period exceeding 12 years. The plaintiff 
is, therefore, entitled to succeed. Artile 
11-A of the Indian Limitation Act, 1908 
has no application to the facts of this 
case. 

14. One has to look at this matter 
from another angle. The suit filed by 
Watave against the defendant No. 1 was 
in his capacity as a landlord against his 
tenant on determination of the tenanzy. 


In that suit, Watave had no opportunity- 


of proving his title against the defendant 
No. 1. To hold that either Watave or 
his successor-in-title would be barred by 
an Order under Order XXI, Rule 99, Crvil 
Procedure Code, from bringing a fresh 
suit on title would appear to us to be tn~ 


just. Fortunately, this is not the positon . 


in law and we so hold. 

15. The Second Appeal is saora 
allowed and the suit of the plaintiff vill 
stand decreed with. costs throughout. 

Appeal alowzd. 
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Smt. . Menkabai, Plaintiff-Appellant v. 
Manohar Mukundrao Deshpande ænd 
others, Defendants-Respondents. 


Misc. Civil Appln: No. 147 of 1965, D/- 


9-1-1970 against decree of Civil. J. 3r, 
Division, Achalpur, D/- 19-12-1964. 
(A) Civil P. C. (1908), 0. 33, R. 1 fas 


man by Bombay High Court on 30-9- 
1966), S. 122 — Explanation to R. 1 as 
amended by Bombay High Court is a rule 
of procedure of that Court -——- It does mot 
create any substantive right -—~ The an- 
ended explanation was within the compe- 
tence of the High Court within S. 122. 
Although the part containing Secticns 
1 to 158, Civil Procedure Code can only 
be amended by the legislature, the rules 
part of the Code contained .in O. 1 to O. 
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51 can be altered by the High Court, as 
the rules contained therein are matters of 
procedure, (Paras 8, 9) 


©. 33, Rule 1 Explanation is only a 
matter of procedure and not a substan-~ 
tive right. Though the right given to a 
person to sue may be said to create juris- 
diction yet who shall be permitted to sue 
as a pauper and how the status of that 
person is to be determined and what con- 
ditions should determine it are matters 
relating to procedure only. (1881) 7 QBD 
329 & AIR 1937 Rang 419 (FB), Rel. on. 

(Para 10) 


Whether “subject-matter of the suit” 
should be taken into consideration in 
determining whether a person is a pauper 
er not, is a matter which do2s not relate 
to jurisdiction. High Court is in a better 
position to judge as to who should be 
allowed to sue as pauper and under what 
conditions. (Para 10) 


The amendment of the explanation to 
©. 31, R..1 effected by the Fombay High 
Court in September 1966 could be made 
by the High Court in exercise of the 
powers conferred under Section 122. 
1966-7 Guj LR 656, Rel. on; AIR 1963 Guj 
30, held overruled by 1966-7 Guj LR 656. 

(Para 12) 

(B) Civil P. C. (1908), O. 33, R. 1 — 
Pauper suit — Court Fees, payment of — 
Court fee on pauper suit is only deferred. 


There is: no right in a person that he 
shall not pay the prescribed court-fee, 
There is also no right in the opponent to 
insist that plaintiff must pay court~fee 
before proceeding with the matter if the 
legislature does not so require of a parti- 
cular type of person. It is only the man- 
ner in which court-fee is to be paid which 
is different in the case of p2rsons suing 
as paupers. In case of paup2rs payment 
of court-fee is only deferred. (Para 10) 
ther the power under S. 122 extends to 


` annul each and every rule or alter or add 


to each and every. rule of the First Sche- 
dule of Civil P. C.? (Quaere). (Para 12) 


Cases Referred: Chronological Paras 


(1969) AIR 1969 All 142 (V 56) = 
ILR (1968) 1 All 177 (FB), Chan- 
dra Bhushan Misra v. Smt. 
Jayatri Devi 6 
(1966). AIR 1969 All 400 (V 56) = 
Prakash: Chandra v. Ram OaD 


(1966) 7 Gui LR 656, Rasulmiya 
Mohd. Umar v. Vora Sakurbhai 
Mohmed 12 

(1963) AIR 1963 Guj 30 (V 50) = 
4 Gui LR 204, Parshotam Parbhu- 
das v. Bai Moti 


(1946) AIR 1946 Bom 361 (V 33) = 
48 Bom LR 252, Sheshgiridas v, 
Sunderrao | 
(1937) AIR 1937 Rang 419 (V 24) == 
1937 Rang LR 268 (FB),.0O. N. 
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R. M. M. Chettyar Firm v, Cen- 

tral Bank of India 10 
(1881) 7 QBD 329 = 50 LJQR 555, 

Poyser v.. Minors 


J. N. Chandurkar, for Appellant; A. S5. 
Bobde with M. L. Vaidya (for No. 1) and 
G. B. Gandhe (for Nos. 8 to 23, 26 to 30, 
32, 34 to 37, 39, 41, 44, 46 to 49), for Res- 
pondents; M. M. Qazi, Asst. Govt. Pleader, 
for State. 


PADHYE, J.:— The present applicant 
Menkabai had filed a suit for partition 
against her step sons and their alieness. 
That suit was dismissed. In the suit she 
was permitted to sue as a pauper. The 
property in suit was valued for purposes 
of jurisdiction at Rs. 19,767/-. The suit 
was contested by the defendants contend- 
ing that there was already a prior parti- 
tion by which the plaintiff - got certain 
property and she was not entitled to 
claim a partition afresh. The defence 
prevailed and the suit was dismissed, 
Against the dismissal of her suit, the pre~ 
sent applicant has filed the application 
for permission to file the appeal in forma 
e Rule on this application was 
issued. 


2. Under the proviso to Rule 2 of 
Order 44, Civil Procedure Code, if the 
applicant was allowed to sue as a pauper 
in the Court from whose decree the ap- 
peal is preferred, no further enquiry In 
respect of his pauperism shall be neces- 
sary, unless the appellate Court sees 
cause to direct such enguiry. The pro- 
perty which is alleged to have been given 
in the prior partition to the applicant was 
also a subject-matter of the suit, where 
the plaintiif-applicant was contending 
that she had a certain share in all the 
property belonging to the joint family 
including that property, Besides . this 
property in suit, the applicant had no 
other means to pay the court-fees and if 
the property involved in the suit is not 
to be taken into consideration, the apnl- 
cant will be entitled ordinarily under the 
proviso to Rule 2 of Order 44 of the Code 
of Civil Procedure to prefer this appeal 
in forma pauperis. The learned counsel 
for the respondent No. 1 has, however, 
raised a contention that the subject-mat- 
ter of the suit has also to be taken into 
consideration for the purposes of deter- 
mining whether the applicant 1s a pauper 
or not if such subject-matter is capable of 
raising funds for payment of the requi- 
site court-fees, f 


3. The rules regarding the presenta- 
tion of appeals in forma pauperis are the 
same as in Order 33 of the Code of Civil 
Procedure in so far as those provisions 
are applicable. Order 33 of’ the Code of 
Civil Procedure, permits a sult to be insti- 


tuted by a pauper subject to the provi- 


sions contained therein. Those would 
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also be applicable to the filing of the 
appeals by paupers. In Rule 1 of Order 
33, an explanation has been given to des- 
cribe as to who is.a pauper. The expla- 
mation reads:— 

“Explanation— A person is a “pauper” 
when he is not possessed of sufficient 
means to enable him to pay the fee pres- 
cribed by law for the plaint in such suit, 
or, where no such fee is prescribed when 
he is not entitled to property worth one 
hundred rupees other than his necessary 
Wearing apparel and the subject-matter — 
of the suit.” | : 
This explanation is to be found in the 
original Code as is passed by the Legisla- 
ture. This High Court, however, in exer- 
cise of its powers under Section 122 of 
the Code of Civil Procedure, added the 
following words to the said explanation 
on 9-2-1925. These words are:—~ 

“In determining whether he is possess- 

ed of sufficient means the subject-matter 
of the suit shall be excluded.” 
There is also another change in the said 
explanation, namely, the. words “one 
hundred rupees” have been substituted 
by the words “five hundred rupees”, but 
with which we are not at the moment 
eoncerned. The further change in this 
rule has been made on 30th of September 
1966 to be effective from Ist November 
1966 and the explanation now reads as 
under:— l 

“Explanation— A person shall be deem- 
ed to be a pauper if he is not possessed 
of means exceeding five hundred rupees 
in value, or where he is possessed of 
means exceeding five hundred rupees in 
value, the same are not sufficient to 
enable him to pay fees prescribed by law 
for the plaint. 


For the purposes of this explanation 
the means which a person is possessed 
of shall be deemed not to include his 
necessary wearing apparel and the sub- 
fJect-matter of the suit.” 

4. The learned counsel for the respon- 
dent No. 1 has challenged the power of 
this Court under Section 122 af the Code 
af Civil Procedure to amend the explana- 
tion to Rule 1 of Order 33 of the Civil 
Procedure Code in the manner it has been 
done as stated above. According to the 
respondents, the subject-matter of the 
suit has to be taken into consideration 
for the purposes of determining whether 
a person is a pauper or not as contem- 
plated by the original explanation to Rule 
1 of Order 33 of the Code of Civil Proce- 
dure, It is contended that the amend- 
ment which has.beén made by the High 
Court to this explanation is beyond its 
powers conferred on it by Section 122 of 
the Code. 


5. Section 122 cf the Code of Civil 
Procedure is in Part X and deals with 
rules, Section 121 provides that the rules 
in the First Schedule shall have effect as 
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if enacted in the body of this Code uatil 
annulled or altered in accordance with 
the provisions of this Part. Section 122 
then defines the powers of the High Ccurt 
to make, annul or alter or add to, the 
rules. It reads as under: 


“S. 122. High Courts (not being the 
Court of a Judicial Commissioner) may, 
from time to time after previous pubica- 
tion, make rules regulating their cwn 
procedure and the procedure of the Givi 
Courts subject to their superintendence, 
and may by such rules annul, alter or add 
to all or any of the rules in the First 
Schedule.” 


The provisions of Sections 123 and 124 
give the manner in which the rules zan 
be made or the rules can be amenced. 
These rules then are to be approved by 
the Government of the State and alter 
the approval they have to be publisned 
in the Official Gazette and only on sach 
publication they take effect from the cate 
specified therein. Section 128 provides 
that the rules can be made to provide for 
any matters relating to the procedure of 
Civil Courts with a rider that such rules 
shall not be inconsistent with the provi- 
sions in the body of the Code and also 
provides without prejudice to the gene- 
rality of the powers conferred by sab- 
section (1) particularly matters in respect 


of which rules could be made by the 
High Courts under Section 122 of the 
Code of Civil Procedure. 

6. The learned counsel contends that 


the powers of the High Courts under Sec- 
tion 122 of the Code of Civil Procedure 
are not sweeping powers so as to anul 
every rule or to alter or add to every 
rule of the Code of Civil Procedure. I: is 
urged that even as to the rules in the 
First Schedule of the Civil Procedure 
Code, the High Courts can deal only with 
such matter as deals with its own prace- 
dure or the procedure of the Civil Courts 
subject to their superintendence and only 
to that limited extent the rules can be 
made to regulate their cwn procedure 
and the procedure of the Civil Courts 
subject to their superintendence or by 
such rules, annul, alter or add to the 
rules in the First Schedule. On the otner 
hand, it is contended on behalf of the 
applicant and the State that the powers 
conferred on the High Courts under Sc- 
tion 122 of the Code of Civil Procedure 
are powers of very wide amplitude end 
the High Courts can remove any rule 
from the First Schedule or alter it or add 
to the rules in any manner they like sub- 
ject, however that the rules made by che 
High Courts should not be inconsist2nt 
- with the provisions in the body of zhe 
Code or to the provisions of other laws. 
Such a view has been taken by some of 
the High Courts in this country and it has 
been held that the power is not limiced 
only to the procedural matters so far as 
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the rules in the First Schedule are con- 
cerned and rules can be made or the 
existing rules can be amended in any 
manner subject to the limitation stated 
above. By the Full Bench of the Allaha- 
bad High Court in Chandra Bhushan 
Misra v. Smt. Jayatri Devi, AIR 1969 All 
142 (FB) such a view has been taken. Mr. 
Justice Pathak, who delivered the majo- 
rity judgment in dealing with this matter 
has observed in paragraph 47 of the 
judgment thus:— 


“Now, what is of significance is that the 
sections of the Act, namely the “body cf 
the Code,” can be altered by legislation 
onlv. Legislation may be effected by 
Parliament or by a State Legislature. 
The sections cannot be altered or amend- 
ed by the High Courts. In that sense the 
“body of the Code” consists of provisions 
which are fundamental and less easily 


amenable to amendment than the rules 
contained in the First Schedule. The 
sections enjoy a certain status and a 


related degree of permanency denied to 
the rules contained in the First Schedule 
which can be annulled, altered or added 
to by rules made by the High Courts 
under Section 122. The power to annul, 
modify or add to the rules contained in 
the First Schedule has been conferred 
upon the High Court for the purpose of 
answering local needs and adapting the 
First Schedule to effectively serve that 
purpose.” z 

It was later on observed that:— 


“By Section 122 the High Courts were 
empowered to make rules anmulling, alter- 
ing or adding to the rules in the First 
Schedule, and in order that the rules 
framed by the High Courts should have 
the same force and effect as the rules 
which they removed, amended or supple- 
mented the Legislature enacted Section 
127. Jt provided that the rules framed 
bv the High Courts would have the same 
force and effect as if they had been con- 
tained in the First Schedule. They would 
have the same force although they were 
framed by the High Courts and not by 
the Legislature. In other words, they 
would have the same status in law as the 
rules contained in the First Schedule. 
They would also have the same effect, 
namely, that as regards legal consequen- 
ces they would be at parity with the 
rules contained in the First Schedule. 
Thus, it might fairly be inferred that in 
regard to their force and effect the rules 
framed by the High Courts are assimilat- 
ed into the First Schedule.” 


7. A Division Bench of the Allahabad 
High Court in Prakash Chandra v. Ram 


Swarup, AIR 1969 All 400 has also taken 


a very wide view of the provisions of 
Section 122 of the Code of Civil Proce- 
dure and has laid down that Section 122 
is categorical and of wide amplitude. It 
was further held that the provision clear- 
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Iy empowers a High Court to annul, alter 
or add to all or any of the rules contain- 
ed in the First Schedule and the power 
is not confined to rules strictly of the 
nature of procedure but extends to each 
and every rule falling in the First Sche- 
dule. It is, however. not necessary in 
this case to go into this wider question. 


& The Code of Civil Procedure of 
11908, is an Act to consolidate and amend 
the laws relating to the procedure of the 
Courts of Civil Judicature and the pre- 
amble of the Code states that it has been 
enacted as it was expedient. to consolidate 
and amend the laws relating to the proce- 
dure of the Courts of Civil Judicature. 
This Code was enacted . mainly for the 
purposes of regulating the procedure of 
the Courts in dealing with -the matters 
coming before them and the First Sche- 
dule which contains the rules have been 
styled by the framers of the Code as rules 
of procedure. The Code has been divided 
into two parts, one consisting of Sections 
1 to 158 and the other consisting of the 
Orders 1 to LI which are divided into 
rules. The part consisting of the Sections 
is generally referred to as the body of the 
Code and the other part is referred to as 
rules as will be apparent from the provi- 
sions of Sections 121 and 128 of the Code 
of Civil Procedure. The body of the 
‘Code gives several substantive rights to 
the litigants and those substantive rights 


which have been given by the Legisla- . 


ture could only be taken away by the 
Legislature and there is no provision like 
Section 122 authorising the High Courts 
to take away any of those: rights granted 
in the body of the Code or to annul or 
alter or add to them, but so far as the 
rules in the First Schedule are concerned, 
a specific provision has been made in Sec- 
tion 122 empowering the High Courts to 
make their own rules for their own pro- 
cedure and also for the purposes of the 
Civil Courts subject to their. superintend- 
€nce as well as a power has been given 
to the High Courts to annul, alter or add 
to all or any of-the rules given in the 
First Schedule of the Civil Procedure 
Code. tee 


9. The learned counsel for. the respon~ 
dent No. 1 has contended that all the 
. rules in the First Schedule are not. rules 
of procedure, but some of them also 
create substantive rights and the rule- 
making power of the High Courts under 
Section 122 does not :extend to make 
. changes in the substantive rights given by 
such rules and the authority of the High 
Courts. extends. only to such rules or 
parts of rules which relate only to the 
procedure and as are .necessary for re- 
gulating their own procedure. In ‘this 
connection, a distinction has.to be made 


with respect to the jurisdiction and the- 


mode of its exercise. The body of the Code 
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which consists of the sections creates 
jurisdiction while the rules contained in 
the First Schedule give the mode of exer- 
cise of that jurisdiction, as has been ob- 
served by the Division Bench of this 
Court in Sheshgiridas v. Sunderrao, AIR 
1946 Bom 361. Essentially, therefore, the 


. rules in the First Schedule relate to mat- 


ters of procedure. But it is contended 
that though most of the rules may relate 
to matters of procedure, not all of them 
do so and there arə several rules which 
in fact create a substantive right or a 
jurisdiction as it may be called. In this 
ease, we are concerned with Order 33 of 
the Code of Civil Procedure which deals 
with the suits or appeals by paupers and 
it is not necessary to go into the wider 
question whether the High Courts in 
exercise of that.power under Section 122 
of the Code of Civil. Procedure could 
annul, alfer or add to each and every rule 
contained in the First Schedule, and we 
shall confine ourselves only to the rules 
contained: in Order 33 of the Code of 
Civil Procedure and particularly, to the 
addition which has been made by this 
Court to the explanation to Rule 1 of 


Order 33 of the Code of Civil Procedure, 


10. Even assuming that the power 
under Section 122 is limited to matters of 
procedure, as contended by the learned 
counsel for the respondent No. 1, Rule 1 
of Order 33 and the explanation append- 
ed to it, are in our view, only a matter 
of procedure and not a substantive right 
as is sought to be canvassed. What is al 
matter of procedure is very aptly. defined 
by Lush L. J. in Poyser v. Minors, (1881) 
7 QBD 329 to mean “the mode of pro- 
ceeding by which a legal right is enforced, 
as distinguished from the law which gives 
or defines the right”. This case has been 
considered in the Full Bench decision by 
the Rangoon High Court in O. N. R. M. 
M. Chettvar Firm v. Central Bank of 
India, AIR 1937 Rang 419 (FB). It was 
a case where the question arose whether . 
Order 21, Rule 90, proviso (b) as it exist- 
ed prior to 27th January 1937 was ultra 
vires or not. Rule 1 of Order 33, Code 
of Civil Procedure, permits any suit to be 


_ instituted by a person without. payment! . 


of court-fees subject to the provisions 
contained in Order 33 and the explana- 
tion to Rule 1 defines who is a pauper. 
The right given to a person to sue is a 
right which may be said to create juris- 
diction but who shall be permitted to sue 
as a pauper without payment of court- 


-fees and how the status of that person 


is to. be determined and what should be 
the conditions which should determine 
the status of’ such a person, cannot be 
said. to be matters which create jurisdic- 
tion, but would be only matters relating 
to procedure. Whether a person should 
be allowed to sue as a pauper or not may 
depend upon several circumstances. It 
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may depend upon the geographical arza 
in which he resides. It may depend upon 
the affluence of the place in which that 
person resides and the standards may 
vary from place to place.’ In one place, 
a person having assets of not more than 
Rs. 100/- may be held to be a pauper: in 
another place, a person holding property 
upto an amount of Rs. 500/- or Rs. 1000/-. 


may be held to be a pauper. It would- 


depend upon the conditions prevailing in 
a particular place. By determining such 


an amount the right to bring a matter to- 


the Court is not taken away and it dces 
not affect the jurisdiction of the Court. 
By permitting a person to sue as a paup2r, 
the explanation to Rule 1 of Order 33 
only provides as to the persons to whom 
a concession for not paying the requiste 
court-fees on the plaint at the time of 
filing of the suit is to be given and his 
right to file a suit is not in any way taken 
away. Similarly, whether the subje:t- 
matter of the suit should be taken into 
consideration in determining whether a 
person is a pauper or not, is also not a 
matter which relates to the jurisdiction. 
If a person has a cause of action and if he 
has got a claim which can be brought 
before a Court of law, that right is not 
taken away, but only a facility is given 
to an indigent person who is not in a pcsi- 
tion to pay the necessary court-fees Te- 
lieving him of the burden to pay the 
same at the initial stage and if he suc- 
ceeds in the suit, that court-fee is to be 
recovered from the opponent against 
whom the decree is given or if the pauper 
plaintiff. fails, then in that case the 
amount of the court-fees is to be recover- 
ed from him. Different conditions pze- 
vail in different parts of the country end 
a High Court is in a better pasition to 
know the. conditions prevailing in the 
area under its jurisdiction and it seems 
to be. for this reason that the Legislature 
has left it to each High Court to det=r- 
mine for itself as to the manner in wh ch 
the rules for its procedure should hea 
framed. In matters like this, the High 
Court can best judge-as to the persons 
who should be allowed to take advantage 
of the provision for filing suits as paupers 
and under what conditions. That is 
essentially a matter relating to procedure 
which is to be followed by the High Court 
In permitting a person to file a suit wizh- 
out the payment of any court-fees. The 
Legislature has power to say that a Lti- 
gant coming to Court for redress skal 
or shall not pay court-fees. It can fix 
any amount as court-fees on any proce:d- 


Inge. There is no right in a person to say | 


that though court-fees are prescribed: for 
any proceeding, he will not pay the fees. 
There is also no right in the opponent to 
say that the plaintiff must pay the court- 
fees before proceeding with a matter if 


the Legislature does not require any fees - 
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to be paid in respect of a particular type 
of persons. It is not that the court-fees 
are exempted for all the time. It is only 
the manner in which the court-fee is to 
be paid which is different in the case of 
persons suing as paupers, whereas with 
respect to persons who are not paupers; 
the requisite court-fee has to be paid at 
the initial stage at the time of presenta- 
tion of the plaint or appeal, in case of 
paupers the payment of court-fee is defer- 
red till the time of the decision in which 
the necessary order for recovery of the 
court-fee from.the one or the other is 
made. This is, therefore, only regulating 
the procedure of the Court as to whether 
the court-fee is to be realised at the ini- 
tial stage or at the end and does not dis- 
turb anybody’s rights or does not affect 
the jurisdiction of the Court to entertain 
or deal with the matter before it. 


Ji. The question regarding the amend- 
ment made by this Court- to the explana- 
tion to Rule 1 of Order 33 of the Code of 
Civil Procedure came up for consideration 
before the Gujarat High Court in two 
cases, out of which one is the decision of 
a single Judge and the other is of the 
Division Bench. In Parshotam Parbhu- 
das v. Bai Moti, (1963) 4 Guj LR 204 = 
(AIR 1963 Guj 30), the learned Single 
Judge has taken the view that, the addi- 
tion to the explanation to Rule 1 of Order 
33, Civil Procedure Code, that, “in deter- — 
mining whether he is possessed of suffi- 
cient means the subject-matter of the suit 
shall be excluded” by the Bombay High 
Court on 9th February 1925, is outside 
the scope of Section 122 of the Civil Pro- 
cedure Code. He has -taken the view 


that the power to annul, alter or add to. 


all or any of the rules in the First Sche- 
dule can be exercised by the High Court 
only when it proceeds to make rules regu- 
lating its own procedure or the procedure 
of the Civil Courts. In dealing with the 


- matter, the learned Single Judge has ob- 


served that in making addition to the ex- 
planation to Rule L of Order 33, the High 
Court did not set out to make rules regu- 
lating its own procedure or the procedure 
of the Civil Court subject to its superin- 
tendence, and therefore, the addition was 
outside the scope of Section .122. 


12. There is, however, another decision 
of the Division Bench of the same High 
Court in Rasulmiya Mohd. Umar v. Vora 
Sakurbhai Mohmed, .(1966) 7 Guj LR 656, 
taking the view that the aforesaid: addi- 
tion to the explanation,to Rule 1 of Order 
33, of the Code of Civil Procedure is with- 
in the scope of Section 122 of the Code 


-and is not ultra vires and the Division 


Bench further held that the scope of Sec- 
tion 122, Code of Civil Procedure is wide 
enough to imply that every rule in the 
First Schedule can be annulled, altered 
or added to by the High Court, the same 
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being a rule relating to procedure and 
having regard to the clear wordings of 
Section 122, there can hardly be any 
doubt about the power of the High Court 
to annul, alter or add to all or any of the 
rules contained in the First ‘Schedule. AS 
we have said, it is not necessary to go in~ 
to this larger question since we are of the 
view that the explanation to Rule 1 of 
Order 33 to -which an addition has been 
made by this Court under Section 122 of 
the Code of Civil Procedure is a matter 
relating to the. procedure of this Court 
and is not a substantive right, as contend- 
ed on behalf of the respondents. Since 
the matter relates to the procedure to be 
followed by the Court in the matter of dis- 
pensing with the payment of the court- 
fees at the initial stage, an addition, such 
as has been made by this Court, can be 
made in exercise of the powers conferred 
on this Court under Section 122 of the 
Code of Civil Procedure even though the 
-powers may be taken as limited to matters 
of procedure only. as contended on behalf 
of the respondents. We are not. called 
upon in this particular case to define the 
amplitude of the powers , under Section 
122 and we have,- therefore, refrained 
from considering whether the power 
under Section 122 extends to annul each 
and every rule or alter or add to each and 
every rule of the First Schedule if it is 
_ {so necessary, as has been held by the 
Division Bench of the High - Court of 
Gujarat and the Full Bench of the Alla~ 
habad High Court. 


‘13. In the view we have taken, the 
subject-matter of the suit has to be ex- 
cluded from consideration in determining 
whether the applicant before us is a pau- 
per or not and whether he is entitled to 
file an appeal in forma pauperis. The 
applicant was permitted to sue as a pal- 
per in the lower Court and it has not been 
shown that her circumstances have in any 
way changed from those prevailing at the 
time of the suit. We, therefore, think 
that the applicant should be permitted to 
prosecute this appeal in forma pauperis. 
The application be registered as an ap- 
peal and it will be proceeded with as an 
appeal. Since the question raised on be- 
half of the respondents was not free from 
difficulty and needed consideration, we 
make no order as to costs. The appeal 
is admitted. (Messrs. M. L. Vaidya and 
G. B. Gandhe, advocates take notice on 
merits for the respondents whom they 
represent in these proceedings. So far 
as the other respondents who are not re~ 
presented here, the notices be issued.) 


Appeal admitted. 
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Second Appeal No. 355 of 1962, D/- 
12-1-1970 against decision of Dist. J, 
Bhandara, D/-27-3-1962, 


(A) Civil P. C. (1908), S. 54. O. 20, R. 18 
=- Suit for partition of estate assessed to 
payment of revenue — Decree for parti- 
tion under S. 54 is final — Court cannot 
appoint Commissioner for effecting parti- 
tion — Actual partition is to be done by 
Collector to whom the decree is to be for- 
warded —- Partition effected by Com- 
missioner is bad in law. AIR 1945 Bom 
338 (FB), Followed. - (Para 10) 


(B) Civil P. C. (1908), S. 54.— Parties 
referring question of partition of estate 
assessed to revenue to arbitration — Arbi- 
trator can divide estate in such way that 
payment of revenue is not divided that is 
by entire items of land to one party or the 
other — Court while passing judgment on 
award does not pass a decree for partition 
~~ That is done by the award itself. AIR 
1954 Nag 241, Dist. (Para 12) 


Cases Referred: . Chronological Paras 
(1954) AIR 1954 Nag 241 (V 41) = 
TLR (1954) Nag 589, Tikaram 
Khupchand v. Hansraj Hazarimal i 
11, £2 
{1945) AIR 1945 Bom 338 (V 32) = 
47 Bom LR 447 (FB), Ramabai 
Govind v. Anant Daji 9 


V. R. Padhye, for Appellants; N. S, 
Nandedkar, for Respondents. 


JUDGMENT: This is an appeal against 
the appellate judgment dated 27th March 
1962 of the learned District Judge, 
Bhandara. 


2. The plaintiff filed the suit. from 
which this appeal arises, in the Court of 
the learned Civil Judge, Senior Division, 
Bhandara for partition and separate pos- 
session of his 1/6th share in the joint 
Hindu family properties described in 
schedules A to E attached to the plaint. 
Defendant No. 1 is the father of the plain- 
tiff. Defendant No. 2 is the second wife of 
the defendant No. 1 and is the step-mother 
of the plaintiff. The plaintiff is the son 
of defendant No. 1 from his first wife. 
Defendants 3 and 4 are the sons of the 
defendant No. 1 from the defendant No. 2. 
Defendant No. 5 is the son: of defendant 
No. 1 from his first wife and is the full 
brother of the plaintiff, 


3. During the pendency of the suit, the 
parties arrived at an agreement inter alia 
to the effect that the properties shown in 
Schedules A. B and C be divided into 6 
shares. Accordingly, on 30th January 
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1960 a decree in terms of the compromise 
was passed. The matter was thereafter 
referred to a Commissioner who in due 
course made a report effecting partition. 
(While the plaintiff and defendant No. 5 
accepted the report of the Commissioner 
the defendants 1 to 4, who are present ap- 
pellants, objected to the said report. The 
grounds of objections were inter alia that 
the civil court could not partition agri- 
cultural lands and that the partition was 
unfair and unequitable. 


4. The trial Court held that the parti- 
tion was fair and partition on revenue 
paying lands could be effected by Civil 
Court; it, therefore, passed a decree com~ 
firming the report of the Commissioner. 


5. The defendants 1 to 4 filed an ap- 
peal in the District Court at Bhandara. 
The District Court also found that the 
Court was competent to effect partition of 
land-revenue paying lands in the manner 
it had been done by the Commissioner ard 
that the partition was fair. 


6. Before me, the contentions taken aze 
that the Civil Court had no jurisdiction zo 
effect partition of revenue paying estate, 
that the partition was contrary to the 
decree passed by the Court on 30th Janu~ 
ary 1960 inasmuch as it did not divide the 
lands into 6 shares but gave 1/3rd share 
to the plaintiff and the defendant No. 5 
jointly and 2/3rd share to the defendants 
E to 4 jointly and lastly that the partiticn 
was unjust and unfair. 


7. I shall first deal with the first com- 
tention of the appellants. Section 54, Civil 
P. C., provides that where the decree is 
for the partition of an undivided estaze 
assessed to the payment of revenue to the 


Government, or for the separate posses~- 


sion of a share of such an estate, the parti- 
tion of the estate or the separation of the 
share shall be made by the Collector er 
any gazetted subordinate ož the Collector 
deputed by him in this behalf, <n 
accordance with the law, if any, for the 
time being in force relating to the parti- 
tion, or the separate possession of shares, 
of such estates. Order 20, Rule 18 (1) of 
the Civil P. C. provides that where the 
Court passes a decree for the partition of 
property or for the separata possession of 
a share therein, then, if ard in so far as 
the decree relates to an estate assessed ~o 
the payment of revenue to the Govern- 
ment, the decree shall declare-the rights 
of the several parties interested in the 
property, but shall direct such partition or 
separation to be made by the Collector, or 
any gazetted subordinate of the Collector 
deputed by him in this behalf, in accoz- 
dance with such declaration and with the 
provisions of Section 54, Civil P. C. Sub- 
rule (2) of Rule 18 pertains to immov=- 
able property other than an estate asses- 
sed to the payment of revenue to the Gor- 
ernment and provides that in such a case 
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. the Court may pass a preliminary decree 


and give further directions. Order 26 
Rule 13 of the Civil P. C. provides that 
where a preliminary decree for partition 
has been passed, the Court may, in any 
case not provided for by Section 54. issue 
a commission to such person as it thinks 
fit to make the partition or separation ac- 
oo to the rights as declared in such 
decree. 


8. The above provisions will show that 
in case of a decree for-the partition of 
revenue paying estate there is not to be a 
preliminary decree but a decree which 
shall be forwarded to the Collector for ef- 
fectuating the partition. In case of other 
immoveable property, the decree is to be 
a preliminary décree. In case of revenue 
paying estate the partition is to be carried 
out by the Collector and not by a Com- 
missioner. After a decree for partition is 
Passed in respect of revenue paying estate, 
the Court has nothing to do with it by 
way of execution. The execution of the 
decree is entirely in the hands of the Col- 
lector. It is only when the Collector con- 
travenes the decretal command of the 
Court or transgresses the law. relating to 
partition that his action is subject to the 
control and correction of the Court which 
passed the decree and sent it to him for 
execution. An order directing partition by 
the Collector is not a preliminary decree. 
It is so far as the Court is concerned a 
final decree and an order transmitting the 
papers to the Collector is ministerial and 
not a judicial act. 


9. The nature of a decree under Sec- 


‘ tion 54 of the Civil P. C. and ©. 20. R. 18 


(1) of the Civil P. C. has been discussed 
in the Full Bench case of Ramabai Govind 
v. Anant Daji, AIR 1945 Bom 3388. The 
Full Bench consisting of Lokur, Weston 
and Rajadhaksha, JJ. observed that while 
in case of estate other than revenue paying 
estate a preliminary decree is passed and 
a Commissioner is appointed to carry out 
the directions of the Court and after the 
Commissioner’s report a final decree is to 
be passed and these are all proceedings 
in the suit, in case of land assessed to the 
payment of revenue, the partition is to be 
made by the Collector or his gazetted sub- 
ordinate and nothing further remains to 
be done by the Court and the cecree must, 
therefore, be deemed to be final. Sec- 
tion 54 of the Civil P. C. does not provide 
for the Collector reporting ta the Court 
indicating that the Court has not to make 
any final decree on the receipt of a report 
of the partition by the Collectcr as it does 
on receipt of the Commissioner’s report in 
respect of partition under O. 26, R. 14, 
Civil P. C., in respect of the partition of 
other kinds of properties. It was further 
observed that the decree under Section 54, 
Civil P. C. was already final and the sub- 
sequent proceedings were proceedings in 
execution of that decree. In case of a 
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preliminary decree for partition which is 
provided for by Section 54, Civil P. C. no 
Commissioner can be appointed for ef- 
fecting a partition, since under that sec- 
tion the partition.is to be effected by the 
Collector. Weston, J. observed that the 
suit is completely disposed of by a decree 
under Section 54 and there is no provi- 
sion for -the further decree to be made 
by the Court. 


10. I am afraid, I am bound by the 
Full Bench decision of the Bombay High 
Court and I must come to the conclusion 
that the Civil Court had no jurisdiction to 
appoint a Commissioner or to entertain 
objections to the Commissioner’s report or. 
to pass a final decree in the matter. 


11. Mr. Nandedkar on behalf of the 
defendant No. 5 and the plaintiff, who are 
the respondents in appeal, invited my 
attention to a Division Bench decision of 
the Nagpur High Court in the case of 
Tikaram Khupchand v. Hansraj Hazari- 
mal, AIR 1954 Nag 241. In this case 
during the pendency of a suit for parti- 
tion and separate possession, the parties 


had referred the suit disputes to arbitra- 


tion and obtained an order of reference 
under Section 21 of the Arbitration Act, 
1940. In due course the arbitrators parti- 
tioned the revenue paying estate not by 
physically dividing each item of property 
but making. separate lots whereby entire 
items were given to one party or another 
and made an award accordingly. The 
award was filed in Court and was objected 
to, one of the objections being that under 
Section 54, Civil P. C. and Order 20, 
Rule 18, Civil P. C. the Court could not 
pass a decree in terms of award and that 
the arbitrators must merely declare the 
shares of the parties and the decree must 
also declare the shares of parties and the 
question of actual partition must be refer- 
red to the Collector. It was held that 
-merely because a claim includes revenue 
paying estate the Court or the arbitrators 
are not precluded from. dealing with the 
case, Section 54 read with Order 20, Rule 
18, Civil Procedure Code does - not pre- 
clude a Civil Court from making a parti- 
tion of land of a revenue paying estate 
where no separate allotment of the revenue 
is asked for. Where an award did not even 
divide any of the revenue paying pro- 
perties but only allotted different items 
intact to the different parties a -decree 
passed in terms of that award would not be 
one for “Partition of an undivided estate 
assessed to the payment of revenue to the 
Government.” or “for the separate pos- 
session of a share of such an estate” as 
would attract Section 54, Civil Procedure, 
Code. read with sub-rule (1) of Rule 18 
of Order 20, thereof 


"12. Mr. Nandedkar contended that in 
this case on the invitation of the parties, 
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the arbitrators had divided the property 
into two lots; one consisting of 1/3rd 
share and the other of 2/3rd share by 
giving the 1/3rd share to the respondents 
and the 2/3rd share to the appellants. He 
has, however, been unable to point out 
anything in the proceedings to show that 
this was done with the consent of the 
parties or at their invitation. I think the 
judgment in AIR 1954 Nag 241 has no 
application to the fact of this case. It is 
open to the parties to refer the question 
of partition even of revenue paying lands 
to arbitration and it is open to the arbi- 
trators to divide the estate in such a way 
that the payment of revenue is not divid- 
ed that is by allotting entire items of land 
to one party or the other. All that the 
Court has to do in such cases is to hear 
the objections to the award and either to 
set it aside or to pass judgment in the 
case. The arbitrators are not governed by 
Sec. 54 of the Civil P. C. which is a sec- 
tion binding on the Court. In passing 
judgment on award, the Court does not 
pass a decree of partition of an undivided 
estate. That has been achieved by the 
award itself and all that the Court does is 
biel ne Court passes judgment in terms 
thereof. 


13. I am, therefore, of the view that 
the action of the trial Court in referring 
the question of partition of revenue paying 
estate to a Commissioner was without 
jurisdiction and must be set aside. The 
appellate Court appears to me to be wrong 
in taking a contrary view. 


14. Before me, Mr. Padhye on behalf 
of the appellants also took up contentions 


‘that the property should have been parti- 


tioned in six shares and not in two shares 
fin accordance with the decree. In view 
of the fact that_a fresh partition will have 
to be made by the Collector in accordance 
with the decree, I need not go into the 
question. Mr. Padhve also contended that 
the partition was unjust and unfair. This 
question will also not survive in relation 
to the revenue paying property inasmuch 
as there will have to be a fresh partition 
by the Collector. i 


15. The parties do not ‘desire that the 
decree should be set aside with regard to 
the estate other than revenue paying 
estate. I, therefore, set aside the decree 
of the trial Court with regard to the re- 
venue paying estate and direct that the 
decree dated 30th January 1960 be sent to 
the Collector for effecting actual partition. 


In the circumstances of the case, the par- 


ties will bear their own costs. 


Order accordingly. 
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AIR 1971 BOMBAY 2£ (V 58 C 5) 
GATNE J. 


Shankar Ananda Patil and others, Ap- 
Pellants v. Tukaram Dattu Patil and ano- 
ther, Respondents. | ; 
-A. F. A. D. No. 1095 o2 1962, D/-26-9- 
1969 against decision of Dist. J. Kolhapur 
in appeal No. 242 of 1961. 


Debt Laws — Bombay Agricultural 
Debtors’ Relief Act (28 of 1947), Ss. 15 end 
4 — Extinguishment of debi under S. 15 
—- Remedies of. mortgagee time barred — 
Remedy. of ‘mortgagor not time barred — 
Parties not applying under S. 4 witiin 
prescribed limitation —- Debt is ex#n- 
guished — Mortgagor can sue for redemp- 
tion without making any payment to mctt- 
pence — AIR 1963 Guj 112, Dissenied 

orn. 


Where the mortgagee’s right either to 
sue for recovery of debt or to enforce zhe 
security is barred by limitation the d=bt 
does not wipe out so long as mortgagors 
right to redeem exists. So where on zhe 
coming into force of the Bombay Agricul- 
tural Debtors’ Relief Act no steps are 
taken to get the debt adjusted under S 4, 
and the debt gets extinguished under S2c- 
tion 15, the mortgagor can get a decree for 
redemption without makirg any paym=2nt 
to the mortgagee. AIR 1953 Guj 112, Lis- 
sented from. (Para 9) 


Cases Referred: Chronological Paras 
(1963) AIR 1963 Gui 112- (V 50) = 
1962-3 Guj LR 1021, Vala Punja 
v. Puna Mavaji i 
(1954) 56 Bom LR 571, Khushal- 
chand Mohanlal Marwaci v. Dada 
Bhika Pawar 


N. H. Phadnis for P, T. Patil, for Ap- 
pellants. 


JUDGMENT:— A point of some impor- 
tance is raised in this second appeal and 
the point is when should a mortgage debt 
be deemed to be barred ky limitation for 
the purpose of making an application 
under the provisions of Section 4 of ihe 
Bombay Agricultural Deb-ors’ Relief Act. 


2. The point arises in this way. 12 
gunthas out of Survey No. 339 and 1 acre 
and .15 gunthas out of Survey No. 341 of 
Takali in District Kolhapur belonged to 
one Dattu Sakharam Patil, the father of 
plaintiffs 1 and 2, and he transferred the 
same to one Ananda Patil, the father of 
defendant No. 1, on 2-6-1917 under a re- 
gistered deed as per Exh. 42 for a sum of 
Rs. 500/-. The deed purported to ba a 
conditional sale deed and contained a pro- 
vision that the vendor would pay the prin- 
cipal amount of Rs. 500/- at any time atter 
five years and before the expiry of 15 
years from the date of the deed and would 
redeem and get back the lands. The lands 
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‘on . 26-3-1959, 
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were accordingly put in possession of the 
vendee and remained in his possession till 
1958 when Dattu Sakharam died. The 
plaintiffs, who happen to be his sons, filed 
the suit for redemption in the Court below 
alleging that the transfer 
evidenced by the conditional sale deed of 
1917 was in fact a mortgage and they 
were entitled to redeem the lands even 
after the: stipulated period of 15 years. 
They further alleged that they and their 
father Dattu Sakharam: were both debtors 
having debts not exceeding Rs. 15,000/- 
and since an application for the adjust- 
ment of this mortgage debt was not made 
within the time prescribed by law, the 
debt evidenced by this mortgage was ex- 
tinguished under Section 15 of the Bom- 
bay Agricultural Debtors’ Relief Act and 
they were,. therefore, entitled to redeem 
the lands without making any payment to 
the defendants. 


3. The defendants resisted the suit and 
denied that the transaction evidenced by 
the deed was in the nature of a mortgage. 
They further denied that the plaintiffs and 
their father were debtors under the Act 
and the debt evidenced by the alleged 
mortgage was extinguished for want of 
an application made under Section 4 of 
the Bombay Agricultural Debtors’ Relief 
Act. Their final contention was that in 
any case they had acquired title to the 


‘lands by adverse possession. 


4, All these contentions of the defen- 
dants have been negatived by both the 
Courts below. Both the Courts below have 
held that the transaction evidenced by the 
deed at Exh. 42 was in fact a mortgage 
and the plaintiffs were consequently en- 
titled to redeem the lands. They have 
further held that the defendants’ plea of 
adverse possession was untenable and the 
plaintiffs were entitled to redeem the lands 
without making any payment, because the 
debt was extinguished under Section 15 
(1) of the Bombay Agricultural Debtors’ 
Relief Act. i 


5. These findings were not challenged 
before me by Mr. Phadnis, appearing on 
behalf of the appellants (Original defen- 
dants}. His only contention was that the 
Courts below were in error in holding that 
the debt due under this mortgage was ex- 
tinguished on the ground that no applica- 
tion for its adjustment was made bv any 
of the parties under Section 4 of the Bom~ 
bay Agricultural Debtors’ Relief Act. His 
argument was that the mortgage of 1917 
stipulated a period 15 years for redemp- 
tion and -hence if the mortgagee wanted to 
recover his mortgage amount, a suit for 
its recovery under Section 68(1) (a) of the 
Transfer of Property Act could only be 
instituted within six years thereafter and 
that period expired by about 1938 and 
after 1938 the mortgagee had no right to 


recover the money due under the mort- 


gage. It was further emphasised that even 
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if the mortgagee wanted a decree for fore- 
closure, a suit in that behalf was governed 
by Art. 132 of the Indian Limitation Act 
and that period again expired by about 
1944 and after 1944 the mortgagee could 
neither recover the money nor enforce the 
security and obtain a decree for foreclo- 
sure, The argument, therefore, was that 
the rights of the mortgagee thus being 
barred by limitation. the debt due under 
the mortgage must be deemed to have 
been barred by limitation and in respect 
of such a time-barred debt, no applica- 
tion under Section 4 of the Bombay Agri- 
cultural Debtors’ Relief Act could be made. 
In support of these submissions reliance 


was sought to be placed on the observa-. 


tions of Chagla,-C. J., in Khushalchand 
Mohanlal Marwadi v. Dada Bhika Pawar 
(1954). 56 Bom LR 571 at p. 575, 
and the decision of the Gujarat 
High Court in Vala Punja v. Puna 
Mavji, AIR 1963 Guj 112. The observa- 
tions in the Bombay Case are that when 
a debt becomes time barred, it can no 
longer be regarded as a debt due from the 
debtor-and hence in respect of such a debt 
an application under Section 4 of the 
Bombay Agricultural Debtors’ Relief Act 
need not be made. The facts in the 
arat case were that an application for re- 
demption of an alleged mortgage evidenc- 
ed by transfer dated 6-12-1927 was made 
by the debtors sometime in 1950 and al- 
though that application was allowed by 
the learned Assistant Judge and an award 
for the adjustment of the debt evidenced 
by the mortgage of 6-12-1927 was ordered 
to be made, that order was set aside by 
the High Court in revision on the ground 
that the mortgage debt evidenced by the 
deed of 6-12-1927 was a time-barred debt 
in respect of which no application under 
Section 4 of the Bombay Agricultural 
Debtors’ Relief Act could be made. The 
submission of Mr. Phadnis, appearing on 
behalf of the appellants, therefore, was 
that in view of these authorities this Court 
also should hold that the mortgage debt 
in this case was also barred long before 
31-12-1949 when an application under Sec- 


tion 4 of the Bombay Agricultural Debtors’ 


Relief Act was required to be made and 


hence in respect of such a debt, no ap- 


plication under Section 4. was competent 
and hence the debt in question could not 
be said to have been extinguished under 
Section 15(1) of the Bombay Agricultural 


Debtors’ Relief Act and if it was not ex-. 


tinguished, the mortgagors could only re- 
deem an payment of the principal debt of 
Rs. 500/-. 


.6. The question in these circumstances 
is whether the debt due under the mort- 
gage of 2-6-1917 could be said to have 
been barred by limitation in October 1949 
when an application for the adjustment. of 
this debt was required to be made. Now, 
when a debt is a simple money debt, -the 
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question when it becomes time barred is 
very easy to decide. In case of hand loan 
or promissory note or even of a bond the 
only remedy for the recovery of the debt 
is a suit by a creditor and once the time 
prescribed by limitation for the institution 
of such a suit has expired, the debt auto- 
matically becomes time barred. Although 
the debt exists and the remedy alone is 
extinguished, the debt-ceases to be a debt 
due from the debtor and hence after the 
expiry of that period, a debtor is under no 
obligation to make an application for ad- 
justment of such a time-barred debt, be- 
cause he need not apprehend that in the. 
event of his failure to make an applica- 
tion, the creditor would in a regular pro- 
ceeding recover the debt from him. But 
the position is different when a debt is 
Secured by a mortgage. -In a case of that 
kind if the debtor mortgagor has certain 
remedies, the creditor-mortgagee also has 
certain remedies. The remedies available 
to the morigagee are twofold. He can 
either sue for the mortgage money within 
a period of 6 years from the date when the 
money becomes payable, or in the case of 
a mortgage by conditional sale, he can 
file a suit for foreclosure under Section 67 
of the Transfer of Property Act within a 
period of 12 years. It must be conceded 
that in the present case the period pres- 
cribed for filing both these suits has al- 
ready expired. The limitation for the pur- 
pose of recovery of the money expired in 
1938 and the limitation for a suit for fore- 
closure expired in 1944. Therefore, the 
mortgagee could not enforce any of these 
two remedies, but we must not forget that 
the mortgagee is also entitled to hold the 
mortgage security until the mortgage debt 
is paid by the mortgagors. Therefore, 
although the mortgagee may not have 
filed a suit for money or a suit for fore- 
closure, he still has the right to hold the 
mortgaged property as a security till his 
debt is paid and that right continued to 
exist in this case even in October 1949. 


7. Once this position is realised, it ïs 
easy to visualise what would happen if 
the mortgagors were to file a suit for 
redemption against the mortgagee. Limita- 
tion for a suit for redemption being 
60 years, a suit for redemption could 
very well be filed by the present plain- 
tiffs in October 1949, but if they were to 
file such a suit in October 1949, they would 
meet with a reply from the ` mortgagee 
that unless his mortgage money was paid, 
the lands could not be redeemed. There- 
fore, the mortgagors-plaintiffs would 
have no other alternative but to .tender 
the mortgage amount before claiming a 
decree .for redemption. . In other words, 
even in October 1949 the liability to pay 
the mortgage debt could not be avoided by. 
the mortgagors. If the mortgagee was still 
entitled to claim the mortgage amount in a 
suit filed by the mortgagors under S. 60 of 
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the Transfer of Property Act, it conld 
clearly be on the footing that the moart- 
gage money was legally recoverable en 

was still due from the mortgagors anc if 
in October 1949 the mortgage money was 
still due from the .mortgagors and ~he 
liability to pay the same to the mortgagee 
still existed, it is difficult to accept he 
contention that the mortgage debt was ex- 
tinguished and there was no need to mezke 
an PPCD for the adjustment of suen 
a debt. l 


8. With respect, this aspect of che 
matter was not appreciated by the learn- 
ed Judge, who decided the case reporzed 
in AIR 1963 Guj 112. He was solely in- 
fluenced by the fact that the mortgagee’s 
rights to recover the money and to file a 
suit for foreclosure had come to an end 
when the application for the adjustm=nt 
of the debt was made by the mortgagors. 
It appears that this aspect was brought to 
the notice: of the learned Judge by zhe 
advocate appearing on behalf of zhe 
debtors, but the learned Judge declined to 
attach any weight to this aspect of zhe 
matter and to my mind this aspect of zhe 
matter is really the aspect that matters in 
a case of this kind. It is, therefore, not 
possible for me to accept the decision in 
the Gujarat Case, 


9. In the view I have taken, before we 
can say that a mortgage debt is barred by 
limitation, two tests ought to be applied. 
The first is whether the mortgagee’s rizht 
to recover the debt and to enforce the se- 
curity was or was not barred by limitation 
and the second is whether the mortgagars’ 
right to redeem the lands was or was not 
barred by time. In the view of the learn- 
ed Judge of the Gujarat High Court che 
right to redeem depended on the sweet- 
will of the mortgagor, but if it depends on 
the sweet-will of the mortgagor, it is only 
reasonable to assume that no mortgazor 
would fail to file a suit for redemption 
. [within the prescribed period and allow 
his Jand to be lost. Therefore. as long as 
the right to redeem subsists, the prosrect 
of the mortgagor being required to pay 
the mortgage amount cannot be said to 
have come to an end and until the rizht 
to redeem also is lost by limitation, the 
debt evidenced by the mortgage must be 
deemed to ‘subsist. If these two tests are 
applied in this case, the conclusion is, in 
my opinion, clear that the mortgage debt 
was not time-barred in October 1949 and 
the parties were, therefore bound to make 
an application for the adjustment of this 
debt under Section 4 of the Bombay Agri- 
cultural Debtors’ Relief Act. The eftect 
of their failure to do so is clearly the 2x- 
tinguishment of the debt under S. 15 (1). 
The Courts below were, therefore, 
clearly right in holding that the plainfiffs 
were entitled to redeem without making 
any payment to the mortgagee. 


R. M. M. Sangh v. B. A. Ekbote (Desai J.) (Prs. 7-10)-[Prs. 1-2] 
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10. In the result, the second appeal 
fails and is dismissed. No order as to 
costs, 

Appeal dismissed, 





AIR 1971 BOMBAY 31 (V 58 C 6) 
K. K. DESAI AND VAIDYA, JJ. . 
_ The Rashtriya Mill Mazdoor Sangh, 
Bombay, Petitioners v. B. A. Ekbote and 
others, Respondents. 
-> Special Civil 
1967, D/-16-10-1969. 

Payment of Wages Act (1936), S. 23 
=- Dispute regarding correct amount of 
illegal deductions payable to employee 
~~ Genuine agreement compromising 
such dispute is not null and void. 

A genuine and valid compromise 
made between an employee and an em- 
ployer in connection with disputes be- 
tween them as regards the true and cor- 
rect amounts of illegal deductions pay- 
able to the employee cannot be held to 
be relinquishment of rights conferred by 
the Act. Such an agreement is not null 
and void. : (Para 9) 


Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 429 (V 48) =. 


Appin. No. 1442 of 


(1961) 2 SCR 359, Swadeshi 
Cotton Mills Co. Lid. v. Rajesh- 
war Prasad 10 


(1957) ATR 1957 All 363 (V 44) = 
1958 All WR (HC) 367, Union of 
India v. Kundan Lal 10 
(1949) AIR 1949 FC 142 (V 36) = 
52 Bom LR 23, F. W. Heilgers 
and Co. v. Nagesh Chandra 
Chakravarty 10 

D. H. Buch, for Petitioners; S. D. 
Kamerkar with V. G. Parekh, for Op- 
ponent No..3. 

K. K. DESAI, J.:— This petition 
under Art. 227 of the Constitution arises 
out of the petitioner — Sangh’s original 
application before the Payment of Wages 
Authority made on behalf of 176 em- 


ployees of the 3rd respondent-Co. claim- 


ing in the aggregate a sum of about 
Rs. 1,10,245 in respect of illegal deduc- 
tions for retrenchment compensation, 
leave with wages and notice pay. 


2. The Authority under the Act 
ascertained that in all 20 employees had 
settled the claim made in the applica- 
tion and received payment of their dues 
under the settlement. Out of the re- 
maining 156 employees, 43 had given to 
the Company what may for convenience 
be described as writing of settlement of 
their claims in the following words. 


“T have agreed to receive my dues 
of compensation, leave with wages, 
notice pay, bonus, ex-gratia payments 


JN/JN/E594/70/CWM/D 
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and all other claims including the claims 
mentioned in Application No. xx xx xx 
pending before the Court of the Payment 
of Wages Court at Bombay from Messrs. 
Amber Textile Mills directly according 
to their statement and the same is bind- 
ing upon me. The payment is to be 
made by the company when they are 
able to do so. The statement of account 
given by the Company in Court is also 
binding on me. 


I have therefore decided to dissociate 


myself from the above application filed: 


by the Rashtriya Mill Mazdoor Sangh. 
I hereby withdraw my part of the said 
application. 

The - above is _ interpreted and 
thoroughly explained to me in , my. 
mother-tongue.” 


3. On behalf of the Company, 
the 43 agreements signed by the 43 and 
20 employees were produced, and a 
statement was made that, in view of the 
above payments and agreement made be- 
tween the Company and the 43 and 20 
employees, the claims made in the ap- 
plication made by the petitioner-Sangh 
- ‘aS regards these 43-and 20 employees 

‘could not be further proceeded with and 
the claims made on behalf of these em- 
ployees should, therefore, be negatived 
and rejected by a declaration that the 
claims have been compromised and 
settled. Submission was accepted as re- 
gards 20 employees who have been paid 
off. The Authority did not accept this 
submission as regards the ‘other 43 em- 
ployees and in respect of 156 employees 
HT a order for payment dated May, 

196 


4. In Appeal No. 120 of 1966 be- 
fore the Judge of the Court of Small. 
Causes at Bombay, the Company con- 
tended that, in respect of these 43 em- 
ployees who had made written agree- 
ments of settlement as produced by the 
Company, the Authority should not have 
granted any amount in its order. Judge 


Dhavale of the Court of Smal] Causes. 


by his judgment and order dated Novem- 
ber 18, 1966, held in favour of the Com- 
pany that the agreements had been duly 
signed: by affixing thumb-marks -by the 
43 employees. He rejected the argument 
made on behalf of the Sangh that ùnder 
Section 23 of the Payment of Wages Act 
the agreements of the kind produced by 
the Company could not be permitted. 
In that_ connection, he held that, there 
was nothing in these agreements to show 
that the 43 workers had -relinquished 
any right conferred on them by the Act. 
He, therefore, held that the Authority 
should have granted all these 43 ap- 
plications and allowed the workers to 
receive their dues as-per the statement 
submitted by the Company. The eters 
tions the Court gave were: 
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“x x x x it is directed that the 43 
workers as per their applications marked 
Ex. 7 colly. be paid their dues as per 
statement dated 31st May 1965 prepared 
and filed by the appellants.” 


5. These directions are challeng- 
ed in this petition under Art. 227 of the 
Constitution. The contentions made on 
behalf of the  petitioner-Sangh are as 


follows: | 
(1) The original application was 
filed by the petiticner-Sangh as a re- 


presentative Unior under Section 15(2) 
of the Aci. In the matter of that ap- 
plication a settlement could only be 
made by the Sangh itself. The em- 
ployees for whom the application was 
made by the Sangh had no independent 
right to seattle the amounts claimed on 
their behalf in the application. 


(2) The amounts admitted (on behalf 
of the Company) to be due to these 43 
workers in the statements filed by the 
company before the Authority were not 
proved to be the correct: wages due to 
these 43 employees in respect of re- 
trenchment compensation, leave with 
wages and notice pay. his is so, be- 
cause both the Tribunals below found 
that, prooz of the correctness of the 
statements of dues to the 176 employees 
that the Company had filed, had not 
been produced by the Company. The 
statements were, therefore, held to be 
incorrect. ‘The submission was that the 
agreements made by the 43 employees 
at Ex. 7 were for relinquishing the rights 
arising under the Act and these agree- 
ments were null and void under S. 23 
of the Act. 


6. Now, In connection with these 
contentions made on behalf the peti- 
tioner-Sangh, as we will presently point 
out, it is not necessary to decide the im- 
portant question of law raised in the Ist 
contention mentior. ed above. 


7. -© The facts necessary to be 
noticed in connection with the 2nd con- 
tention are as follows. In respect of the 


43 employees who had given the above 


written agreements to the Company, the 
total stim claimed in diverse small 
amounts aggregated to Rs. 23,994.04. In 
respect of this total claim, by the state- 
ments filed before the Authority, the 
Company admitted diverse. amounts 
aggregating to Rs.: 15,792.49 being due to 


these employees. The difference between 


the aggregate claim made on behalf of 
these 43 employees and the claim ad- 
mitted to be due by the Company came 
to Rs. 8,201.55. It is, therefore, clear 
that, between all of them, the 43 em- 
ployees relinquished their claim to the 
extent of Rs. 8,201.55. The contention of 


the petitioner-Sangh in respect of this 


small difference is that such relinquish- 
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ment of claim is not permitted under 
Section 23 of the Act. 


8. This section runs as follows: 

“Any contract or agreement, wie- 
ther made before or after the commence- 
ment of this Act, whereby an employed 
person relinquishes any right conferred 
by this Act shall be null and void in. so 
far as it purports to deprive him of 
such right.” 


The contention on behalf of the Cem- 
pany is that the only right that is con- 
ferred by the Act on an employed ger- 
son is to be found in Section 15 which 
creates a new right in an employed per- 
son in the following language:— ; 

“(2) Where contrary to the previ- 
sions of this Act any deduction has been 
made from the wages of an emploved 
person, or any payment of wages nas 
been delayed, such person himself, or 
xX x x xX may apply to such autio- 
muy for a direction under sub-section (3) 

x xX 7} 

Sub-section (3) provides: 

“(3) When any application under 
sub-section (2) is entertained, the autho- 
rity shall hear the applicant and che 
employer or other person responsiosle 
for the payment of wages under S. 3, 
XKXXXX and, after such further 


inquiry if any as may be necessary may. 


x x x x direct the refund to the em- 
ployed person of the amount deducted, 
or the payment of the delayed wages, 
together with the payment of such com- 
pensation as the authority may think fit 
x X x X’ 


The submission of the Company is that 
the provision: in Section 23 has not the 
effect of providing that, in the mater 
of applications (made before the Autho- 
rity) for recovery of deduction illegaily 
made an employed person has no right 
to make any compromise with his em- 
ployer for receiving in complete’ settle- 
ment the amount agreed between the 
parties as illegally deducted. Conver- 
sely, on behalf of the retitioner-Sangh 
it is argued that liberty is ‘not reserved 
to an employed person to make any stch 
compromises. The submission was that 
the object of the legislation contained 
in Section 23 was to protect employed 
persons against their employers who 
would always be in a position to take 
undue advantage of the employees’ difi- 
culties of diverse kinds. A valid com- 
promise could not be made- because of 
Section 23. 


9. Now, it is difficult for us to 
accept the above submission made on 
behalf of the petitioner-Sangh. Genuine 
and valid compromises made between 
an employee and an employer in ccn- 
nection with disputes between them as 
regards the true and corr2ct amounts of 
illegal deductions 
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payable to the em- 
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ployee cannot be held to be relinquish- 
ment of rights. Apparently, there can 
be genuine disputes . in respect of 
amounts claimed by employed persons in 
applications made under the Act. In 
innumerable cases, an employer may be 
able to prove that though the claims 
were for very large amounts, the illegal 
deductions were really for small amounts 
which were payable by them. The ques- 
tion is whether, in connection with such 
genuine disputes between an employed 
person and an employer, Section 23 pro- 
vides that settlements cannot be made 
and compromises cannot. be effected. 
What is null and void under the section 
is relinquishment of rights conferred 
under the Act. When by consent of par- 
ties and compromises an agreed amount 
is held to be due and payable to an em- 
ployed person, the agreement cannot bè 
described as an agreement for relin- 
ois of rights conferred by the 


+ 


10. In this connection reference 
may be made to the case of F. W. Heil- 
gers & Co. v. Nagesh Chandra Chakra- 
varty, 52 Bom LR 23 = (AIR 1949 FC 
142) which was relied upon on behalf 
of the petitioner-Sangh. In that case, 
a settlement made in industrial dis- 
putes in respect of claims for bonus pay- 
able by an employer by an award made 
by the Industrial Tribunal by consent 
of ‘parties, was challenged as being in 
violation of the provisions in Section 23 
of the Act. The Federal Ccurt negativ- 
ed the contention and held; 


“The scheme of the Payment of 
Wages Act, read along with the Indus- 
trial Disputes Act, showed that there 
was’ nothing to prevent such an agree- 
ment being made between an employer 
and employee and much less to make 
such agreement illegal and prohibited 
by the Payment of Wages Act.” 


Mr. Buch also relied upon the observa- 
tions of the Allahabad High Court in 
Union of India v. Kundan Lal, AIR 1957 
All 363 to the effect that Section 23 of 
the Payment of Wages Act lays down 
that any contract or agreement whereby 
an employed person relinquishes any 
right conferred by the Act shall be null 
and void in so far as it purports to 
deprive him of such right. A right to 
file an application under Section 15 of 
the Payment of Wages Act. could not 
be taken away by any agreement or 
compromise of the kind made by the ist 
respondent in this case. (See also 
Swadeshi Cotton Mills Co. Ltd. v. 
Rajeshwar Prasad, AIR 1961 SC 429 
which was not cited at the Bar). 


11. It appears to us that there is 
nothing in the two authorities relied 
upon on behalf of the petitioner-Sangh 
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which is contrary to what we have ob- 
served -above as regards the true con- 
struction and effect of the provisions in 
Section 23 of the Act. As genuine com- 
promise. was permissible to be made by 
the 43 employees who gave the written 
agreements of the kind mentioned above, 
we are unable to accept the 2nd conten- 
tion made on behalf of the petitioner- 
Sangh. . 3 

12. In this connection, it requires 
to be recorded that the amount due to 
these ` 43 employees as admitted on 
behalf of the Company in the statement 
filed by it before the Authority was 
. deposited by the Company in the office 
of the Authority. That amount has been 
recovered by the petitioner-Sangh with- 
out prejudice to its contentions made in 
this petition. The amount as agreed to 
be due by the Company has now -been 
‘received by these 43 employees. The 
agreements made by these 43 employees, 
so far as the Company is concerned, 
have now been completely performed 
and the Company has discharged its ob- 


ligation for payment of illegal deduc-. 


tions claimed by these employees before 
the Authority in the application that 
was made by the petitioner-Sangh. We 
must add that it was permissible for 
these 43 employees by way of agree- 
ment to admit that the amounts men- 
tioned by the Company as payable to 
them in the statement filed (before the 
Authority) were the only amounts pay- 
able to them and to accept those amounts 
in full settlement of the claims made on 
their behalf in the application filed by 
the petitioner-Sangh. Having regard to 
this finding the second contention fails. 
As the second contention fails, we do 
not deem it necessary to consider and 
decide the first contention of law made 
on behalf of the petitioner-Sangh: before 
us. 


13. The petition is accordingly 
dismissed. Rule discharged. No order 


as to costs. 
Petition dismissed. 
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(AT NAGPUR) 
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Madansa Annasa Jain, Applicant v. 
Union of India and another, Opponents. 


Civil Revn. Appin. No. 25 of 1965, 


D/- 7-1-1970 against Order of Civil J. 
Sr. Division, Akola, D/-24-10-1964. 

(A) Limitation Act (1908), Arts. 31, 
48 and 49 — Compensation for non- 
delivery of goods — Suit against Rail- 
way Administration as carrier whether it 
is founded on contract or in tort is 


HN/HN/D534/70/VSS/C 


A.I. R. 


governed by Art. 31 which is more speci- 
fic than Art. 48 and not by Art. 49 which 
is general provision. AIR 1954 Bom 
297, Followed; AIR 1961 SC 725 & AIR 
1916 Mad 314 (FB), Rel. on; AIR 1960 
Mys 283, Explained; AIR 1941 Mad 133 
& AIR 1935 All 601, Distinguished. 
‘ _ (Paras 10, 11 and 12) 
(B) Civil P. C. (1908), Pre. — In- 
terpretation of Statutes — Where a 
special provision applies, general provi- 
sion does not apply. (Para 10) 
Cases Referred: Chronological: Paras 
(1961) AIR 1961 SC 725 (V 48) = 
1961-3 SCR 647, Governor-Gene- 
ral-in-Council v., Musaddilal 
9, 11 


(1960) AIR 1960 Mys 283 (V 47), 
Union of India v. Alladad ` 
Faizulhukka Pathan 11 

(1954) ATR 1954 Bom 297 {V 41)= 
56 Bom LR 150. Martab Ali v. 
Union of India 5: 

(1946) AIR 1946 Mad 133 (V 28)= 
1945-2 Mad LJ 443, Palanichami 
Nadar v. Governor General of 
India in Council 13 - 

(1935) AIR 1935 All 601 (V 22)= 

'1935 All LJ 793, Secy. of State 
v. Simla Footwear Co. 13 

(1916) AIR 1916 Mad 314 (V 3)= 
ILR 39 Mad 1 (FB), Jaldu 
Venkatasubbarao v. Asiatic. Steam 
Navigation Co., Calcutta 9, 11 

D. N. Belekar and Y. R. Dandige, for 

Applicant; K. V. Tambe and W. K. 

á for Opponents Nos. l(a) and 


9, 11 


JUDGMENT:— This is an application 
in revision by the plaintiff against the 
decree and judgment, dismissing his suit, - 
eae by the Court of the Small Causes, 

ola. 


2. The plaintiff filed a suit 
against the Union cf India representing 
the Central Railway Administration, 
Bombay, as well as the Northern Rail- 
way Administration New Delhi, for com- 
pensation for non-delivery of goods as 
well as for conversion of goods. The 
case of the plaintiff is that on 5-1-1962 
one Amarnath Harindramohan, a com- 
mission agent of Tanakur booked five 
bags of stokeflowers from Tanakpur 
Railway Station on the Northern Railway 
to Akola Railway Station on the Central 
Railway under a railway receipt. The 
consignment was booked to self and the 
railway receipt was endorsed in favour 
of the plaintiff. It was sent through the 
Akola branch of the Allahabad Bank. 
The plaintiff deposited the necessary sum 
in the Bank and obtained the railway 
receipt for the purpose of presenting it 
to the railway authorities at Akola. The 
plaintiff presented the railway receipt 


‘many times but he was informed that 


the goods had not yet arrived at the 
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destination. Because the plaintiff did not 
get any goods till 6-6-1962 therefore he 
referred a claim to the Central Railway 
on that date. The Claims Superintendent 
by his letter dated 25-7-1962 asked the 
plaintiff to send the original railway 
receipt and the Bijak. However, he 
received another letter from the Chief 
Commercial Superintendent, Central Rail- 
way, Bombay, on 27-7-1962 intimating 
that 5 bags of stoke-flowers had b2en 
received at Akola Railway Station on 
7-2-1962 and were lying there undeliver- 
ed and that the plaintiff should take 
delivery of the same after identification 
and after presenting the original railway 
receipt and on payment of the freight 
charges, if any. The plaintiff received 
this letter on 31-7-1962 at Bashim. 


3. Because of the letter from the. 


Chief Commercial Superintendent, the 
plaintiff went to Akola Railway Stafion 
on 2-8-1962 to take the delivery of the 
goods. He was, however, informed by 
the Station Master there that the goods 
were sold by public auction on 28-7-1962 
for a sum of Rs. 112/~ and that the 
Chief Commercial Superintendent Cen- 
tral Railway had already been informed 
of the same. The plaintiff, therefore, 
sent. the Railway receipt and the orgi- 
nal Bijak to the claims Superintendent 
Central Railway, and claimed compen- 
sation for non-delivery and conversion 
of his goods. He did not get any reply. 
Therefore, he served a notice under Sec- 
tion 80 of the Civil P. C. claiming loss 
on account of non-delivery of the goods. 
Thereafter, he filed the civil suit on ¢9- 
1963. The cause of action as mentioned 
by the plaintiff in the civil suit was on 
2-8-1962 when he finally came to krow 
that the goods could not be delivered to 
him as they were sold by auction. 


4. The Northern Railway Admi- 
nistration did not file a reply but the 
Central Railway Administration contest- 
ed the claim and claimed that there was 
no conversion of the plaintiffs goods and 
that the suit was barred by limitation 
as it was filed beyond one year from zhe 
date when the goods ought to have been 
delivered to the plaintiff. They have 
also mentioned that five bags of stoxe- 
flowers were received at Akola Railway 
Station on 7-2-1962 and were lying th=re 
and the plaintiff did not claim the same. 


5. : The trial Court was requeszed 
to decide only the issue of limitation end 
therefore after finding out the -va_ue 
of the suit consignment he decided -he 
question of limitation. The contentcon 
on behalf of the defendant before he 
trial Court was that Art. 31 of the Ist 
Schedule of the Limitation Act was ap- 
plicable to the facts of this case and as 
the suit had been filed beyond one year 
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from the date on which goods ought to 
have been delivered, it was barred by 
limitation. The defendant relied upon 
the ruling in Martab Ali v. Union of 
India, AIR 1954 Bom 297. On the other 
hand, the plea of the plaintiff was that 
Art. 48 of the first Schedule of the Limi- 
tation Act was applicable. and therefore 
the suit was in time because it was filed 
before the prescribed period of three 
years. The learned Small Cause Court 
Judge rélying on the case in AIR 
1954 Bom 297 came to a finding that 
Art. 31 was applicable to the facts of the 
case and therefore dismissed the plain- 
tiff’s suit. This order is challenged here. 


6. The only point that is raised 
here therefore is that whether the’ plain- 
tiffs suit is or is not barred by limita- 
tion. l 

% Itis admitted that we are here 
governed by the old Limitation Act and 
not by the new Limitation Act, because 
the goods were despatched on 5-1-1962. 
The case of the plaintiff is that the cause 
of action arose on 2-8-1962 when he 
finally came to know thet the goods 
could not be delivered to him as they 
were sold by auction. On the other 
hand, the contention of the learned ad- 
vocates for the opponents defendants is 
that this is a suit which is governed by 
Art. 31 of the First Schedule of the 
Limitation Act and, therefore, the period 
would start running from the time when 
the goods ought to have been delivered. 
It is common ground that when the 
goods were despatched on 5-1-1962 from 
Tanakpur to Akola, the goods in the 
ordinary course would have reached by 
about 5-2-1962 or 12-2-1962. If we come 
to a conclusion that Article 31 is ap- 
plicable then the suit would be out of 
time because it was filed on 9-9-1963 and 
because the period of limitation is one 
year. If, however, we come to a con- 
clusion that Art. 48 is applicable then 
the period of limitation being three 
years, the suit will be within time. 


8. The point, therefore, that 
arises here for consideration is to see 
whether Art. 31 applies or Art. 48 ap- 
plies to the facts and circumstances of 
this case. 


9, The trial Court relied upon a 
finding in AIR 1954 Bom 297 and the 
learned Advocate for the petitioner con- 
tends here that the ruling in this Bom- 
bay case is not correct and therefore the 
ruling has to be reviewed. On the other 
hand, the learned Advocate for the op- 
ponents contends here that that ruling 
is correct as that has been approved also 
by the Supreme Court in Governor- 
General-in-Council v. Musaddi Lal, AIR 
1961 SC 725. Let us see whether, Art. 31 
is applicable or Art. 48 is applicable. 
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In AIR 1954 Bom 297 Mr. Justice Desai 
was considering a case of goods which 
did not reach the destination because of 
serious disturbances and riots in the 
Punjab. They were despatched from 
Gujranwalla Railway Station in the 
Punjab. The plaintiff, therefore, based 
his cause of action on loss suffered by 
him by reason of wrongful detention or 
non-delivery of the bales and in. the 
alternative on wrongful conversion of 
the bales. No notice, in that case, was 
alleged to have been given by the plain- 
tiff under Sec. 77 of the Railways Act. 
While considering Section 77 of the 
Railways Act, Mr. Justice Desai observed 
during the course of his judgment that 
on a’plain reading of the section, it 
clearly shows that it was incumbent on 
the consignor to notify to the railway 
administration his claim for compensa- 
tion for loss, destruction or deterioration 
in respect of goods delivered for carriage 
within six months from the date of the 
delivery of the goods. The point was 
raised before him that the plaintiff had 
not notified to the railway administration. 
his claim as required by Section 77 of 
the Railways Act. While considering 
this contention as well as while con- 
sidering the basis of the cause of ‘action 
of the plaintiff, the learned Judge was 
trying to find out the meaning of the 
(Contd. on Col. 2) 


10. Now Art. 31 is as follows: 
“Against a carrier for compensation for 
non-delivery of, or delay in delivering 
goods: . 


Article 48 is as follows:—~  - 
“For specific moveable property lost or - .,.. 
_ acquired by theft, or dishonest mis- , 
appropriation or conversion, or for 
compensation for wrongfully taking 
or detaining the same. 
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word “loss” in Section 77. Many cases 
were cited. He came to the conclusion 
that the word “loss” should not be given 
any restricted meaning. According to} . 
him, therefore, the word “loss” in Sec- 
tion 77 did include’ the entire claim 
made by the plaintiff whether on the 
footing of non-delivery or negligence or 
wrongful detention or conversion on the 
part of the railway administration. It 
is on the basis ‘of this finding that he 
considered the contentions raised before 
him regarding limitation. On behalf of 
the defendant, reliance was placed on 
Arts. 30 and 31 of the First Schedule to 
the Indian Limitation Act. On behalf 
of the other side, it was urged that Arti- 
cle 48 was applicable to the facts of that 
case. It was observed by him that Arti- 
cle 48 is a general Article and ics opera- 
tion would be excluded by the specific 


articles which deal with suit against 
carriers as such. According to him, 


-therefore, Art. 31 must apply to all cases 
‘of claims for non-delivery of goods irres- 


pective of the question whether the 
suit was laid in contract or tort as was 
decided in the Full Bench case — Jaldu 
Venkatasubba Rao v. Asiatic Steam Navi- 
pation Co., Calcutta, cited in AIR 1916 
Mad 314 (FB). The case according to 
him could not fall within the purview 
of Art. 48. nS 


When the goods ought to be 


One year 
delivered.” 
Three years _ When the -person having the 


right to the possession of the 
property first learns in whose 
possess:on it is.” 


The learned Advocate. for the petitioner has also pleaded that the facts of our 
case might even be within the purview of Ari. 49. Article 49 is as follows:— 


“For other specific moveable property 
or for compensation: for wrougtully 
taking or injuring or wrongfully... 
_ detaining the same, 


It is clear from the language in Art. 48 
that that Article is a special one whereas 
Art. 49 is a general provision. It is now 
a well established ruling that where a 
special provision applies, the general pro- 
vision does not apply. Article 48 -deals 
only with specific moveable property 
which falls under one of the two classes 
mentioned therein. No other kind of 
moveable property is affected by this 
Article. If the case is not covered by 
Art. 48, then Art: 49 would apply. But 
so far as Art. 31 is concerned, this Arti- 
cle is more specific than Art. 48. A suit 
against a carrier for compensation for 
non-delivery of goods obviously appears 
to be governed by Art. 31. The non- 


Three years 


When the property is wrong- 
fully taken or injured or when 
the detainer’s possession be. ` 
comes unlawful ” 


delivery of goods can be as a result of 
conversion or for any other reason. 
Therefore, the view taken by Mr. Justice 
Desai in the above cited case, with res- 
pect, appears to be correct. Therefore, 
a suit against a carrier for compensation 
for non-delivery cf goods whether it is 
non-delivery simpliciter or whether it is 
due to conversion. misappropriation or 
any other reason ought to be governed 
by Art. 31. If that is so, then a suit 
for compensation for such non-delivery 
must be brought within one year no 
matter what the circumstances are which 
occasioned the non-delivery. 


11. -But the learned Advocate for 
the petitioner relies on Union of India v. 
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Alladad Faizulhukka Pathan, AIR 1960 
Mys 283. This was a case of wrongful 
refusal to deliver the goods and there- 
fore it was said to be an act of conver- 
sion. The Mysore High Court- on tkose 
facts observed that in such a case, the 
rule of law that a consignee was ‘bound 
to take the delivery. of the ‘goods, 
when the Railway administration offers 
to deliver them even if they are in a 
damaged condition when they arrived at 
the destination and that he should there-. 
after - proceed to claim: such compersa-~ 
tion as he might be entitled to in respect 
of the injury caused to his -goods a3 
no application: that in offering to deliver 
the goods nearly 4 months after their 
arrival at destination; there was unjus- 
tifiable delay and the consignee was 2n- 
titled to refuse to take the delivery of 
goods of which there had been conver- 
sion. Such a suit according to the High 
Court being not. a suit for the recovery 
of compensation for loss, destruction or 
deterioration of the goods, but being one 
for compensation for ‘conversion, will 
not attract Art. 31 but Art. 49. Although 
the Mysore High Court observed tat 
Art. 49 will be applicable. yet they w=re 


of the view that even if Art. 31 was ap-. 


plicable that suit was within time, for 
reasons given by the High Court dur-ng 
the course of their judgment. Bui- I 
must now mention here that the Supreme 
Court has also approved the decision in 
AIR 1954 Bom 297.in AIR 1961 SC 725. 


That Court also was considering a, case., 
for loss on account of non-delivery. A 


bale of cloth was despatched and that 


did not reach the destination and the 
Railway administration were una le 
despite efforts to trace the same. Failing 


to obtain satisfaction for the loss suffer- 
ed by the plaintiff he had served a com- 
posite notice 
Indian Railways Act and Section 80 of 
the Civil P. C. and thereafter filed the 
suit for loss on account cf non-delivecry. 
After considering Sec. .77,. the Supreme 
Court was dealing with the point of 


limitation. The Supreme Court observed - 
in paragraph 6 that there are undoubted- - 


ly two distinct articles, Arts. 30 and 31 
of the First schedule of the Indian Limi- 
tation Act dealing with limitation Żor 
suits for compensation against carriers, 
that Art. -30 prescribes the period of limi- 
tation for suits against a carrier ior 
compensation against loss or injury. to 
goods and Art. 31 prescribes the period 
- of limitation. for suits for compensation 
against -a carrier for ncn-delivery or 
delay in delivering the goods. While 


discussing this point of limitation, their- 


Lordships also observed that they were 
unable to project the provisions of Arti- 
cles 30 and 31 of the Limitation Act 


upon Sections 72 and 77 of the Railweys 


under Section 77 of the. 
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Act and to hold that a suit for compen- 
sation for loss because of non-delivery of 
goods did not fall within Secticn 77. 
They observed that this view was 
supported by a large volume of sutho- 
rity in the courts in India, and one of 
the cases cited with approval was 
Martabali’s case in AIR 1954 Bom 297. 
They differed from certain cases of the 
Allahabad High Court and Patna High 
Court cited by them. Evidently, there- 
fore, Art. 31 which is with respect to a 
carrier. will be the relevant article in so 
far as the facts and circumstances o? this 
case are concerned. It is more strecific 
than Art. 48. and the instant suit with 
which we are concerned was for com~ 
pensation for non-delivery of the goods. 
This view is also supported in ILR 39 
Mad 1 = (AIR 1916 Mad 314) (FB). That 
Court was also dealing with non-delivery 


of goods and it was a suit against a 
carrier. a f 
12. The learned Advocate for the 


petitioner also relied upon Art. 36 of the 
first Schedule of the Indian Limitation 
Act. This is for compensation for any 
malfeasance, misfeasance. or non-feasance 
independent of contract and not herein 
specially provided for in the first 
Schedule. The period of limitation is 
two years from the date when the 
malfeasance, misfeasance or non-feaszance 
takes place. It is difficult for me to 
agree with him, because’ the suit with 
which we are concerned could not be 
said to be independent -of any coniract. 
In fact, the delivery of goods to the 
plaintiff. is based on a. contract between 
him and the railway administration. But 
the learned Advocate for the petitioner 


. says that the railway administration had 
auctioned his goods without any notice 


to him. He says that under Sectiors 55 
and 56 of the Railways Act, he cught 
to have been given a notice. According 
to him, therefore, the railway admini- 
stration are liable for compensatior for 
this malfeasance or misfeasance. Ft is, 
however, difficult for me to agree for the 
aforesaid reasons. Moreover, as men- 
tioned above, Art. 31 is a special article 
provided for and as observed by the 
Madras High in ILR 39 Mad 1 = ‘AIR 
1916 Mad 314) the legislature indicated 


_an intention that Art. 31 should apply to 


a claim against’a carrier for compensa- 
tion for non-delivery of. gocds irrespec- 
tive of the question whether the suit 
was laid in contract or in tort. More- 
over, the plaintiff does not appeer to 
have filed the suit. on the basis of tort . 
at all, although he mentioned in pera 8 
of his plaint that the auction was highly 
inequitable, illegal and wrongful. He 
further says that because of this he suf- 
fered a loss of Rs. 354-61 and therefore 
the defendant was liable to pay this sum 
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to the plaintiff as compensation by way 
of damages. for the non-delivery and 
conversion of his goods, therefore, his 
claim appears to be based upon non=- 
delivery and conversion of his goods. 
Looking from this point of view also, 
the contention raised by the’ learned 
counsel for the petitioner -Is without 
substance. 


13. The learned Advocate for the 
petitioner also relies on Palanichami 
Nadar v.° Governor-General of India in 
Council, AIR 1946 Mad 133 and Secy. of 
State v.. Simla Footwear Co..-AIR 1935 
All 601. I, however, think that. the facts 
and ‘circumstances of these cases cannot 
be compared with the facts and circum- 
stances of the case with which we are 
concerned. The Madras case was a case 
where the Madras High’ Court was con- 
cerned with a suit for damages for loss 
of a part of goods in railway transit. 
That was a case in which a railway com- 
pany tried to trace some of the goods and 
ultimately informed that lost goods could 


not be delivered. Part of the consign- 


ment had already been delivered on an 
earlier date’ and part remained to be 
delivered. It is in the context of these 
circumstances that that Court held «that 
the ‘time to institute suits against rail- 
way company for compensation of lost 
articles under Section 80; Railways Act 
(1890) would begin to run under Art. 31, 
Limitation Act, from after a definite re- 
fusal or declaration of inability to deli- 
ver by the railway company held res- 
ponsible to deliver the lost goods; We 
are here not concerned with any part 
of the consignment having been deliver- 
ed on an earlier date and part remaining 
to be delivered or any enquiry being 
made by the railways. The Allahabad 
case also was a case where the proper- 
ties were sold by the auction-sale against 
the express direction of the plaintiff. It 
was in that context that the Allahabad 
High Court held that that suit: was gov- 
erned by Art. 48. -~ 


14. 
that the order of the trial Court is quite 


legal and proper. and this- revision ap- _ 
should fail. I, 


plication, therefore, 
therefore, dismiss it with costs. . 
Revision dismissed. 
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Civil Revn, Appin. No. 391 of 1968, 
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City Civil Court, Bombay, D/-28-3-1968. 
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or question 


_It appears ‘to me therefore 
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Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Ss. 28(1) and 12(1) — 
“Any claim or question arising out of 
this Act or any of its provisions” in Sec- 
tion 28(1) — Interpretation of — ‘Staiu- 
tory tenant under S. 12(1) — Claim by 
landlord to restrain him from commit-. 
ting breach of conditions of contractual 
tenancy — Claim arises out of S. 12(1) 
and can be dealt with by small cause 
court. AIR 1955 Bom 166 & (1958) 60 
Bom LR 374, Held i impliedly overruled 
in AIR 1964 SC 1348. 


In order to -oust the jurisdiction of 
ordinary ccurts in dealing with a claim 
or question arising out of the Bombay 
Rent Act, or any of its provisions under 
Section 28(1), it is enough if the claim 
arises between a landlord 
and a tenant, and it is not necessary that 
it should arise in a suit or proceeding 
or in an, application of-the type specified 
in earlier part of Section 28(1). AIR 
1955 Bom 166 & (1958) 60 Bom LR 374, 
Held impliedly overruled in AIR 1964 
SC 1348. (Para 15). 


Since the statutory tenant under 
Section 12(1) is bound to observe and 
perform the conditions of the contractual 
tenancy, he.can be restrained by injunc- 
tion from committing a breach of any 
of these conditions. Thus, the landlord’s 
claim to restrain the tenant from com- 
mitting the breaches arises out of 
Section 12(1) and the Court of Small 
Causes has exclusive jurisdiction to deal 
with the claim. The City Civil Court 
has, therefore, no jurisdiction to enter- 


tain and an the suit for injunction. 
(1950) 2 All ER 529,- Rel. on. 

(Para 17) 
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(1891) 2 Ch D 554 = 
Mander v. Falcke 

S. T. Tijoriwala i/b M/s. Khambatta 
and Nain Kapadia Attorneys, for Appli- 
cants: H. J. Thacker with G. D. Dave, 
for Opponents Nos. 1 to 5. 

TARKUNDE, J.:— This Civil Ap- 
plication - came up for hearing before 
Mr. Justice Kantawala and was referred 
by the learned Judge to a Division Bench 
as it involves a somewhat complicated 
question of law. | 


2. Respondents 1 to 5 are trus- 
tees of a public charitable trust which 
owns two buildings at Marine Drive in 
Bombay. The trustees are referred to 
hereafter as the plaintiffs. The peti- 
tioners in this revision application are a 
private limited Company which rum a 
hotel. They are the first defendants in 
the suit from which this revision ap- 
plication has arisen and are referrec to 
hereafter as the defendants. By an in- 
denture of lease dated 8th June 1348, 
the plaintiffs let out to the: defendants 
certain portions from the said two 
buildings for a period of ten years com- 
mencing from Ist June 1348. The period 
of the lease expired on ist June 1358. 
On 26th April 1963, the plaintiffs served 
a notice on the defendants termina-ing 
their tenancy from the end of May 1353. 
The plaintiffs then filed a suit in the 
Court of Small Causes at Bombay for 
possession of the premises on the ground 
that the defendants had commited 
breaches of the terms and conditions of 
the lease. Thereafter on 4th June 64 
the plaintiffs filed a suit in the Bomoay 
City Civil Court which has led to ihe 
present revision application. The plem- 
tiffs prayed in the suit that the defen- 
dants should be permanently restrained 
from fixing any partitions, frames, wrod 
works, fittings or fixtures, from carrying 
on any kind of carpentry work or 
masonry work, from carrying on any 
kind of alterations or additions and from 
storing any timber, boards, etc. in or 
about the premises in dispute. The 
plaintiffs also prayed for a permanent 
injunction restraining the defendents 
from giving any portion of the premises 
to any person except on the basis of 
furnished accommodation inclusive of 
board and service. In support of tkese 
prayers the plaintiffs relied on the terms 
and conditions of the said lease dated 
8th June 1948. The plaintiffs averred 
in paragraph 4 of the plaint. 


“The plaintifis say that the said 
Lease dated 8th June, 1948 was for a 
period of 10 years commencing from 
the Ist day of June 1948 and the said 
Lease has expired by efflux of time and 
even otherwise the said Lease has b2en 
determined by a proper notice to cuit 
as per the terms and conditions of the 
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said lease. The Ist defendants are there- 
fore the statutory tenants of the plain- 
tiffs and are in possession of the said 
premises let out to them as such statu- 
tory tenants. Plaintiffs say that the lst 
defendants are bound even as such statu- 
tory tenants by the terms and conditions 
of the said Lease dated 8th June 1948.” 
In the plaint the plaintiffs referred to 
various terms and conditions of the said 
lease, alleged that the defendants had 
committed breaches of those terms and ` 
conditions, and prayed. for permanent in- 
junctions against the defendants as 
aforesaid, 


3. After filing the suit the plain- 
tiffs took out a Notice of -Motion for in- 
terim injunctions, in the same terms as 
in the’ plaint. The interim injunctions 
were’ granted by the trial Court. The 
defendants approached this Court in ap- 
peal from the order granting the interim 
injunctions. At the hearing of the ap- 
peal Mr. Justice Nain directed that the 
trial Court should hear the parties and 
decide as a preliminary issue whether 
the Court had jurisdiction to entertain 
and try the plaintiffs’ suit. The preli- 
minary issue was heard by Judge Lentin 
of the City Civil. Court. The learned 
Judge held that the Court had jurisdic- 
tion to entertain and try the suit. This 
decision is challenged by the defendants 
in this revision application, 

4, The question involved is to be 
decided with reference to the relevant 
terms of Section 28({1) of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, referred to hereafter 
as “the Bombay Rent Act.” Under sub- 
section (1) of S. 28, the Bombay Court 
of Small Causes has exclusive jurisdic- 
tion in Greater Bombay 


“to entertain and try any suit or 
nroceeding between landloré and a ten- 
ant relating to the recovery of rent or 
possession of any premises to which any 
of the provisions of this Part (Part II of 
the Bombay Rent Act) apply and to 
decide any application made under this 
Act and to deal with any claim or ques- 
tion arising out of this Act or any of 
its provisions.” 


Thus, under Sec. 28(1) the Courts 
specified in that section have exclusive 
jurisdiction in three classes of matters: 
(i) any suit or proceeding between a 
landlord and a tenant relating to the 
recovery of rent or possession of any 
premises to which the provisions of Part 
Il of the Bombay Rent Act apply, (ii) 
decide any application made under the 
Bombay Rent Act and (iii) deal with any 
claim or question arising out of the 
Bombay Rent Act or any of its provi- 
sions. The preserit suit does not fall 
in the first two of these three classes. 
The question is whether the subject- 
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matter of the suit falls in the third 
class—-that is whether any claim or ques- 


tion arising out of the Bombay Rent Act 


cr any of its provisions is involved in 
this: suit. 


5. As noticed above the suit has’ 


been filed by the plaintiffs for enforcing 
the terms and conditions of the lease 
dated 8th June 1948. In paragraph 4 of 
the plaint, which we have quoted above, 
the plaintifis specifically alledged that, 
elthough the defendants have ceased to 
be contractual tenants,, they are in pos- 
session of the premises as statutory ten- 


ants and that, even in that capacity they 


are bound by the terms and conditions 
of the said lease. In claiming that the 
defendants are bound by the terms and 
conditions of the lease evén in their 
capacity as statutory tenants, the plain- 
tiffs obviously rely on Section 12(1) of 
the Bombay Rent Act. That provision 
. lays down that a landlord shall not be 
entitled to the recovery of possession of 
any premises so long as the tenant pays, 
or is ready and willing to pay, the 
amount ‘of standard rent and permitted 
increases, and “observes and performs 
the other conditions of the tenancy, in 
so far as they are consistent with the 
provisions of this Act.” 


In substance and in effect, S. 12(1) 
provides that after the termination of a 
contractual tenancy by efflux of time or 
by a notice to quit, the relation of land- 
lord and tenant will continue between 
the parties and that the tenant will be 
bound by the conditions of the con- 
tractual tenancy in so far as they are 
consistent with provisions of the Act. 
' Since the statutory tenant is thus bound 
by operation of law to observe and per- 
‘form the conditions of the contractual 
“enancy, he can be restrained. by a per- 
manent injunction from committing a 
breach of any of those. conditions. Thus 
the claim of the plaintiffs in the present 
suit for permanent injunction against 
the defendants arises out of Section 12(1) 
of the Bombay Rent Act and the Bom- 
bay Court of Small Causes has been in- 
vested by- Section 28(1) of the Act with 


the exclusive jurisdiction of dealing with. 


that claim. 


6.. Considerable support to this 
view is available from the decision in 
Wolfe v. Clarkson, (1950) 2 All ER 529. 
There a tenant whose contractual ten- 
ancy had been terminated and who was 
in possession as a statutory tenant, was 
sued in a County Court for damages for 


breach of covenants to repair contained. 


in the tenancy agreement and for arrears 
of rent. It was found that the amount 
of damages claimed by the landlord ex- 
ceeded the ordinary pecuniary jurisdic- 
tion of the County Court and the ques- 
tion arose whether the County Court 
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had jurisdiction to deal with the claim 
by virtue of S. 17(2) of the Increase of 
Rent and Mortgage Interest (Restrictions) 
Act, 1920. Section 17(2) of that Act 
provides: 


“A county sour shall have. jurisdic- 
tion to deal with any claim or other pro- 
ceedings arising, out of this Act or any 
of the provisions thereof, not withstand- 
ing that by reason of the amount of claim 
or otherwise the case would not but for 
this provision be within the jurisdiction 
of a county court, x X x 
The Court of Appeal held that the con- 
tractual obligation of the tenant was 
converted into a statutory obligation by 
virtue of Section 15(1) of the said Act 
and that therefore the landlord’s claim 
arises out of the said Act and was triable 
by the county -Court. The effect of this 
decision is thus summarised in Woodfall 
on Landlord and Tenant, 27th edition, at 
Art. 1527, page 676: 


“Where there is a statutory tenancy 
under the Rent Acts the landlord is en- 
titled to sue for breach of the covenant 
to repair in the ccunty court, whatever 
the amount of damages claimed, as it 
is a breach of statutory obligation to 
comply with the covenants of the con- 
tractual tenancy and therefore the claim 
arises out of the Rent Acts.” 


7. Section 15(1) of the Increase 
of Rent and Mortgage Interest (Restric- 
tions) Act, 1920, is similar to but not 
identical with Section 12(1) of the Bom- 
bay Rent Act. Seéction 15(1) of the 
English Act says: 


“A tenant who by virtue of the pro- 
visions of this Act retains possession of 
any dwelling house to which this Act ap- 
plies, shall, so long as he retains pos- 
session, observe and be ‘entitled to the 
benefit of all the terms and conditions of 
the original contract of tenancy, so far 
‘as the same are consistent with the pro- 
visions of this Act, and x x x x” 


it will be noticed that whereas Sec- 
tion 12(1) of the Bombay-Rent Act pro- 
vides that the tenant.is bound to perform 
the conditions of the contrectual tenancy, 
Section 15(1) of the English Act lays 
down that the tenant is not only liable 
to perform the conditions of the con- 
tractual tenancy but is also entitled to 
the benefit of any of those conditions. 
This difference between Section 15(1) of 
the English Act and Section 12(1) of the 
Bombay Rent Act was noticed by the 
Supreme Court in Anand Nivas Pvt. Ltd. 
v. Anandji Kalyanji’s Pedhi, AIR 1965 
SC 414.- The difference, however, has 
no bearing on the question which falls 
for determination in the present case. 
Just as the obligation of a statutory 
tenant to perform the conditions of the 


original agreement -of tenancy arises 
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under Section 15(1) of the English Act, 
so the obligation of the statutory tenant 
to perform the conditiors of the tenanzy 
arises under Section 12(_) of the Bombay 
Rent Act. It follows tkat the landlord’s 
claim to enforce the conditions of trie 
contractual tenancy against his statutory 
tenancy is covered by Section 28(1) of 
the Bombay Rent Act and can only e 


dealt with by the Special Court specified . 


in that section. 


8. Mr. Thacker who appeared on 
behalf of the defendants controverted 
this conclusion on two alternative 
grounds. He argued in the first place 
that the plaintiffs’ claim for permanent 
injunction in the present suit is not 
based on Section 12 (1) or any other pro- 
vision of the Bombay Rent Act and that, 
the claim, therefore, is not one 
out of this Act or any of its provisione”. 
Alternately, Mr. Thacker argued that 
supposing that the claim arises out of 


Section 12(1) of the Bombay Rent Act,. 


the claim is still not covered by sus- 
section (1) of 5. 28 because it has mot 
arisen in “any suit or proceeding between 
the landlord and the tenant relating to 
the recovery of rent or possession of amy 
premises to which the provisions of Pert 
II of the Bombay Rent Act apply” or in 
“any application made under this Act.’ 


9. In support of the first of these 
contentions Mr. Thacker argued that the 
plaintiffs’ claim in the present suit is 
for the enforcement of certain negative 


covenants which run w-th the land and- 
that such a claim could be made by the. 


plaintiffs without relyin2 on any of the 
provisions of the Bombay Rent Act. Mr. 
Thacker argued that the regative coven- 
ants which run with the land can be ei- 
forced under the ordinary Jaw agairst 
any occupier or even against a trespasser 
and in support of this argument Mr. 
Thacker relied on Mander’ v. Falcke, 
(1891) 2 Ch D 554 and In re Nisbet and 
Potts’ Contract, (1906) 1 Ch D 386. Tf 
it were necessary to do so we would 
have explained why in our judgment 
neither of these cases nas any applica- 
tion to the facts of present suit. It -s, 
however, not necessary to deal with the 
question whether the covenants .whizh 
run with land can be enforced against a 
statutory tenant. because the present 
suit of the plaintiffs is clearly not based 
on any allegation thet the conditions 
which they desire to enforce’ against the 
defendants are in the nature of covenarts 
running with land. No such averment 
is found in the plaint. On the contrary, 
as noticed earlier, the basis of the suit 
‘as explained in paragrarh 4 of the plaint 
is that the defendants being statuto-y 
tenants, are bound “by the terms aad 
conditions of the said lease dated 8h 
June 1948.” 


“arising 
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10. In order to appreciate the al- 
ternative argument of Mr. Thacker re- 
ference must be made again to the terms 
of sub-section (1) of S. 28 of the Bombay 
Rent Act. The sub-section, so far as it 
is material to the present case, says that 
the Court of Small Causes, 


“shall have jurisdiction to entertain 
and try any suit or proceeding between 


‘a landlord and a tenant relatixg to the 


recovery of rent or possession of any 
premises to which any of the: provisions 
of this Part of the Act apply and to 
decide any application made under this 
Act and deal with any claim or question 
arising out of this Act or any of its pro- 
visions and x x x. Xx no other Court 
shall have any jurisdiction to entertain 
any such suit, proceeding or application, 
i" to deal with such claim or ques- 
ion. 


The sub-section refers to (1) any 
suit or proceeding between a landlord 


. and a tenant relating to recovery of rent 


or possession of any premises, (ii) any 
application made under the Act, and 
(iii) any claim or question’ arising out 
of this Act or any of its provisions. Mr. 
Thacker argued that the exclusive juris- 
diction of the Special Courts mentioned 
in that sub-section to deal with the 
matters of the third category, viz. any 
claim or question arising out of this Act 
or any of its provisions, is confined to 
only such claim or question as arises in 
cases covered by the first two categories, 
that is to say, in any suit or proceeding 
between a landlord and a tenant relat- 
ing to the. recovery of rent or posses- 
sion’ of any premises and in any applica- 
tion made under the Bombay Rent Act. . 
If a claim or question covered by the 

third category arises in a case which 
does not fall in either of the first two 
categories, then, according to Mr. 
Thacker. the claim or question can be 
dealt with by the ordinary Court and 
not the special Court mentioned in Sec- 
tion 28. The present suit is between 
landlords and tenants, but it does not 
relate to the recovery of ren? or posses- 
sion of any premises. It is also not an 
application under the Rent Act. Con- 
sequently, according to Mr. Thacker 
although the plaintiffs’ claim may be 
held to have arisen out of Section 12 (1) 
of the Bombay Rent Act, it can be dealt 
with by the Bombay City Civil Court. 


1i. The above interpretation ap- 
pears to us to conflict with the sense con- 
veyed by a plain reading of.that sub- 
section. Under the - sub-section the 
Special Courts mentioned therein have 
exclusive jurisdiction to entertain and try 
any suit or proceeding between a land- 
lord and a tenant relating to the recovery 
of rent or possession of any premises 
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covered by the Act irrespective of whe- 
ther the suit or proceeding involves any 
claim or question arising out of this Act 
or any of its provisions. - Thus a suit 
against a contractual tenant for recovery 
of arrears of contractuai rent is required 
to be filed in the Special Court mention- 
ed in that sub-section even though the suit 
does not involve any claim or question 
arising out of the Bombay Rent Act or 
any of its provisions. On the other hand 
an application made under the Bombay 
Rent Act must obviously deal with a 
claim or question arising out of that Act 
or any one of its provisions. That being 
so, the interpretation of the sub-section 
canvassed by Mr. Thacker would render 
the third category, namely, “any claim 
or question arising out of this Act or 
any of its provisions” virtually redun- 
dant. The expression “any claim or 
question arising out of this Act or any 
of its provisions” has not been limited 
by the Legislature to a claim or ques- 
tion involved in any suit, proceeding or 
application mentioned earlier in that sub- 
section and we do not see any reason 
why such a qualification should be read 
into the sub-section. 


12. Mr. Thacker’s argument, how- 
ever, has the support of some weighty 


authority. In Krishnaji Ramji Vinarkar 
v. Shamsunder Jagannath Shukla, - 56 
Bom LR 896 = (AIR 1955 Bom 166) an 


ejectment application had been filed in 
the Bombay Court of Small Causes under 
Chapter VII of the Presidency Small 
Cause Courts Act. The opponent to the 
application was sought to be evicted 
from certain premises on the ground.that 
he was a licensee whose license had been 
duly terminated. It was claimed on be- 
. half of the alleged licensee that he was 
a tenant protected by the Bombay Rent 
Act. It was further argued on his be- 
half that his claim of being a tenant was 
a claim arising out of the Bombay Rent 
. Act and could only be dealt with by the 
Bombay. Court of Small Causes in the 
exercise of its jurisdiction under Sec- 
tion 28 of the Bombay Rent Act and 
not in the exercise of its ordinary juris- 
diction. under the Presidency Small 
Cause Courts Act. Mr. Justice J. C. 
Shah, (as His Lordship then was) re- 
jected this argument and held that the 
eiectment application could be tried in 
the exercise of the ordinary jurisdiction 
of the Bombay Court of Small Causes 
under the Presidency Small Cause Courts 
Act. Mr. Justice Shah observed that 
jurisdiction has been conferred bv that 
sub-section on the Special Courts gon- 
stituted under the Act to entertain and 
try any suit or proceeding between a 
landlord and a ‘tenant relating to the 
recovery of rent or possession of the 
premises covered by part II of the Act 
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and also to decide any application made 
under the said Act. Referring to the 
third category of matters covered by 
that sub-section the learned Judge said: 
ae It is true that Section 28 
enables the special Court to deal with 
any claim or question arising out-of the 
Act or any of its provisions. But in my 
judgment jurisdiction to deal with any 
claim or question arising out of the Act 
LVII of 1947 (Bornbay Rent Act) or any 
of its provisions is ancillary to the juris- 
diction conferred upon the Court to 
decide a suit or proceeding between a 
landlord and tenant or an application 
made under the Act. By conferring 
jurisdiction on special Courts constituted 
under Act LVII of 1947 to deal with any 
claim or question arising out of the Act 
or any of its provisions, it is not intend- 
ed to indicate a third category of pro- 
ceedings—that is proceedings other than 
suits and proceedings between landlords 
and tenants and proceedings in the 
nature of applications made under the 
Act, in which any claim or question 
arising out of the Act or any of its pro- 
visions may fall to be decided.” ; 


13. It must be observed that es- 
sentially the same question which Mr. 
Justice Shah decided in the above case 
had arisen earlier before a Division 
Bench of this Court in Govindram Sala- 
matrai Bachani v. Dharampal Amarnath 
Puri, 53 Bom LR 386 = (AIR 1951 Bom 
390). There a suit for possession of cer- 
tain premises had been filed on the ori- 
ginal side of this Court against an alleg- 
ed licensee and the latter had raised a 
contention that he was a tenant protect- 
ed by the Bombay Act. The Division 
Bench held that the original side of this 
Court had jurisdiction to try the suit be- ` 
cause the defendant’s contention that he 
was a tenant cannot be regarded as a 
claim or question arising out of the 
Bombay Rent Act or any of its provi- 
sions. In fact Mr. Justice Shah relied 
on this Division Bench ruling in decid- 
ing the above case, 56 Bom LR 896 = 
(ATR 1955 Bom 166). The decision of 
Mr. Justice Shah in that case can thus 
be supported without relying on the in- 
terpretation which he -placed on the 
terms of sub-section (1) of S. 28 of the 
Bombay Rent Act. Moreover, a ques- 
tion similar to the one dealt with by Mr. 
Justice Shah in 55 Bom LR 896 = (AIR 
1955 Bom 166) was later decided by the 
Supreme Court in Raizada Topandas v. 
M/s. Gorakharam Gokalchand, 66 Bom 
LR 106 = (AIR 1964 SC 1348). Although 
the conclusion of the Supreme Court in 
66 Bom LR 106 = (AIR 1964 SC 1348) 
was the same as that of Mr. Justice 
Shah in 56 Bom LR 896 = (AIR 1955 
Bom 166) the interpretation placed by 
the Supreme Court on the terms of sub- 
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section (1) of S. 28 of the Bombay Reat 
Act was materially different from the 
one given by Mr. Justice Shah. Before 
dealing with the Supreme Court deci- 
sion in 66 Bom LR 106 = (AIR 1964 SC 
1348) however, it is necessary to ref=r 
to another decision of this Court whieh 
was relied upon by Mr. Thacker. 


14. In Shivaling Gangadhar 
Tambekar v. Wavnitlal Amrital Gandhi, 
(1958) 60 Bom LR 374, a landlord had 
filed a suit against a tenant in the orci. 
nary Civil Court for damages and for a 
mandatory injunction on the allegations 
that the tenart had used the premises 
for his business when they were inteni- 
ed to be used as residential premises, 
that for the purpose of his business tre 
tenant had installed cutting and rolling 
machines in the premises and that 
damage to the premises had been caus2d 
by the working of those machines. Tne 
trial Court keld that one of the two 
machines- had caused anc would cause 
damage to the property of the landlord 
and had therefore issued a mandatory 
injunction against the tenant to remove 
the machine. 
from that decision came before Chaga, 
C. J. sitting singly and the learned Chief 
Justice held that the suit was rightly 
tried by the ordinary Civil Court. In 
the course of his judgment the learn=d 
Chief Justice referred to the three tyres 
of matters covered by sub-section (1) of 
S. 28 of the Bombay Rent Act and said: 

‘ ecvesscceseeee NOW, I am inclined to 
take the view that when the Civil Courts 
have been precluded from dealing with 
any claim or question arising out of tie 
Act, if means that, reading the earlier 
part of the section, the claim or ques- 
tion must arise in a suit or.an applica- 
tion referred to earlier in that part of 
Section 28. There must be a suit fr 
possession or there must be an applica- 
tion under the Act and in that suit or 
in that application a claim or question 
must arise out of the Act. If those con- 
ditions are satisfied, then a Civil Court 
would have no jurisdiction. x x x” 


But the case does not appear to have 
been decided by the learned Chief Justize 
on the above interpretation of sub-ser- 
tion (1) of S. 28, for he went on to say 
in his judgment: 


(1 


I am in error when I take the view that 
the claim or question referred to in the 
third part of the relevant portion of Ser- 
tion 28 must 
which must arise in a suit or in an a>- 
plication and that that claim or question 
could arise independently of any suit or 
application, though I do not see haw 
that can happen, even so this particular 
claim or question does not arise out bf 
the Act. The claim or question in the 
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s.s.s... NOW, even assuming that. 


be a claim or question 
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suit is whether the tenant is liable to 
pay damages or to submit to an injunc- 
tion by reason of certain acts committed 
by him. The claim or question can 
never arise out of the Rent Act.” 


Thus, the decision of the case turned on 
the view of the learned Chief Justice 
fhat the landlord’s claim for damages 
and a mandatory injunction in that_suit 
was not a claim arising out of the Bom- 
bay Rent Act or any of the provisions 
of that Act. This conclusion of the learn- 
ed Chief Justice was further fortified by 
an admission which was made before 
him by the Advocate who appeared for 
the tenant that the landlord’s suit for 
damages and mandatory injunction could 
not have been filed in the Special Court 
specified in Section 28(1) of the Bombay 
Rent Act. Under the circumstances, the 
interpretation which the learned Chief 
Justice placed on sub-section (1) of S. 28 
of the Act does not appear to be a part 
of the ratio of the decision. 


15. We will now refer to the 
Supreme Court decision in 66 Bom LR 
106 = (AIR 1964 SC 1348). There the 
plaintiffs had filed a suit in the Bombay 
City Civil Court for a declaration that 
the defendants were not entitled to enter 
a certain shop in Greater Bombay and 
for a permanent injunction restraining 
the defendants from entering the shop. 
The claim was based on the allegations 
that the defendants were mere licensees 
of the shop and that their licence had 
been duly terminated. In their defence 
the defendants contended that they were 
the sub-tenants of the plaintiffs and that 
the suit was exclusively triable by the 
Bombay Court. of Small Causes as it re- 
lated to the possession of the premises 
covered by the Bombay Rent Act. It 
will be noticed that the question thus 
involved was the same as the one in 
56 Bom LR 896 = (AIR 1955 Bom 166) 
decided -by Mr. Justice, J. C. Shah and 
in 53 Bom LR 386 = (AIR 1951 Bom 
390) decided earlier by a Division Bench 
of this Court. In the case decided bv 
the Supreme Court Mr. Justice Das deli- 
vered a judgment in which Mr. Justice 
Hidayatullah (as his Lordship then was) 
concurred, and a separate supporting 
judgment was delivered by Mr. Justice 
A. K. Sarkar. The Supreme Court held 
that the suit was rightly filed in the 
Bombay City Civil Court and could be 
entertained and tried by that Court. In 
his judgment Mr. Justice Das referred 
to sub-section (1) of S. 28 of the Bom- 
bay Rent Act and formulated the ques- 
tion before the Court in these terms: 


“Does it mean that if the defendant 
raises a claim or question as to the ex- 
istence of a relationship of landlord and 
tenant between him and the plaintiff, the 
jurisdiction of the City Civil Court is 
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ousted even though the pleintiff pleads 
that there is no such relationship, and 
the only Court which has exclusive 
‘jurisdiction to try the suit is the Court 
of Small Causes, Bombay?” 

The question was answered in 
favour of the plaintiffs on two grounds. 
It was observed in the first place that 
the jurisdiction of a Court to try a suit 
depends primarily on the averments con- 
tained in the plaint and not the defence 
taken in the written statement. Se- 
condly, Mr. Justice Das’ approved the 
view expressed by the Division Bench 
in 53 Bom LR 386 = (AIR 1951- Bom 
390) that the defendant’s claim of being 
a tenant and not a licensee cannot be 
regarded as a claim arising out of the 
Bombay Rent Act or any of its provi- 
sions. What is material to the present 
case is that in deciding the case, .Mr. 
Justice Das did not interpret the ex- 
pression “any claim or question arising 
out of this Act or any of its provisions” 
in sub-section (1) of S. 28 in the manner 
in which that expression was interpreted 
‘ by Mr. Justice J. C. Shah in 56 Bom LR 
896 = (AIR 1955 Bom 166) or by Chagla 
C. J. in (1958) 60 Bom LR 374. With 
reference to sub-section (1) of S. 28 Mr. 
J ustice Das observed: 

sevecesessecess It Proceeds on the basis 
that exclusive jurisdiction is conferred 
on certain Courts to decide all questions 
or claims under the Act as to parties, 
between whom there is or was a rela- 
tionship of landlord and tenant ..rcco.” 
A little later in the judgment His Lord- 
ship said:— 

E sesesteeseseee When one has regard to 
the provisions in Part II it seems reason- 
ably clear that the exclusive jurisdiction 
conferred by Section 28 is- really depen- 
dent on an existing or previous relation- 
- ship of landlord and tenant and on 

claims arising under “he Act as between 
such parties.” - ar 


His Lordship further said:— $ 

= eaccoscceseeee If the suit as framed is 
by a ‘landlord or a tenant and the relief 

asked for is in the nature of claim 

which arises out of the Act or any of 

its provisions, then only and not other- 

wise will it be covered by Section. 28 


It appears clear from these observations 
that in order to oust the jurisdiction of 
lordinary Courts in dealing with a claim 
or question. arising cut of the Bombay 
Rent Act or any of its provisions, it is 
enough if the’ claim or question arises 
between a landlord and a tenant, and it 
is not necessary that it should arise in 
a suit or proceeding or in ‘an applica- 
tion of the type specified in the earlier 
part of sub-section (1) of S. 28. 

16. The same view is even morè 
emphatically stated in the separate sup- 


‘of matters 


A. J. R. 


porting judgment of Mr. Justice Sarkar 
in that case. After quoting the relevant 
part of sub-section (1) of S. 28, His 
Lordship observed: 


“The section deals with three dif- 
ferent kinds of matters; -namely, (1) suits 
or proceedings between a landlord and 
a tenant relating to the recovery of rent 
or recovery of possession of premises, 
Nas an application made under the Act 

d (3) a claim or question arising out 
of the Act or any of its provisions. It 
provides that no Court except the Court 
of Small Causes, so far as properties in 
Greater: Bombay are-.concerned, shall 
have jurisdiction to entertain. and try 
any suit or proceedings or to decide any 
application or lastly to deal with any 
claim. or question of any of the- said 


. three kinds mentioned in it.” 
` After observing that the suit with which 


the Court was concerned did not fall 
within ‘the first two categories mentioned 


- above, his Lordship said: 


“That brings me to the third class 
mentioned in the section, 
namely, claims, and questions arising out 
of the Act. x x x x It is important 
to note here that this part of the sec- 
tion does not purport to affect any 
Court’s jurisdiction to entertain and try 
a suit but it only prevents a Court from 
dealing with certain claims or ques- 
tions. Therefore. a Court may try a suit 
in so far as it does not thereby have to 
deal with a claim or question arising out 
of the Act. If the other claims and 
questions arising in the suit cannot be 
tried without dealing with a claim or 
question arising out of the Act, then of 
course, the practical result would be to 


l prevent the Court from trying the suit 


at all.” 


It is clear from this quotation that his 
Lordship regarded the third category as 
separate and independent of the first two 
eategories. In other words, the jurisdic- 
tion of the ordinary Courts to deal with 
a claim or question arising out of the 
Bombay Rent Act or anv of its provi- 
sions is ousted, by sub-section (1) of 
Section 28 even if the claim or question 
does not arise in a suit or proceeding or 
in an application specified in the earlier 
part of sub-section (1) of S. 28, 


- 17; The suit before us is filed by 
the landlords against their tenants. The 
landlords’ claim to restrain the tenants 


. from committing the breaches of some 


of the ccvenants of the agreement of 
lease arises out of Section 12(1) of the 
Bombay Rent Act. It follows that the 
Bombay Court of: Small’ Causes has ex- 
clusive jurisdiction to deal with this 
claim. That being the only claim in- 
volved in the suit, the Bombay City Civil 
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Court has no jurisdiction to entertain 
and try the suit. 
18. In the result the rule is made 


absolute and the decision of the learned - 


trial Judge is set aside. The deferdan:s’ 
(petitioners’) costs of this revision aJ- 
plication shall be paid by the plaintifs 
(respondents Nos. 1 to 5). 

' Revision allowed. 
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Mallikarjun Sadashiv ‘-Honrao, An 
plicant v. Suratram Shivlal and others, 
Opponents. 


Civil Revn. Appin. No. 597 of 19€7, 
D/-30-6-1969 against order of Asst. J. 
Sholapur, D/-9-12-1966. l 

Civil P. C. (1908), O. 47, R. 1 — 
Word ‘appeal’ includes revision — Ther- 
fore where lower courts order is merged 
in revisional decree or order low2r 
Court cannot review its own order. 

The word “appeal” 
Order 47, includes a revision or ary a>- 
plication made to the superior Court for 
reversing the order of the inferior Court. 
Where a revision application is dismis- 
sed, the lower Courts decree merges in 
the decree made by the High Court in 
its revisional jurisdiction, and the low=r 
Court cannot, after merger of its ovn 
order, review the same. (1956) 58 Bom 
LR 344, Held no longer good law in view 
of later S. C. decisions; ATR 1958 SC &, 
Disting and Expl; AIR 1952 SC 1513 
& AIR 1963 SC 1124 & AIR 1970 SC 1, 
Rel. on. (Paras 6, 8, 9) 
Cases Referred: Chronological Paras 
(1970) ATR 1970 SC 1 (V 57) = 

Civil Appeal No. 870 of 1866, D/- 
16-4-1969, Shankar Ramchandra 
Abhyankar v. Krishnaji -Dattatraya 
Bapat > 
(1963) AIR 1963 SC 1124 (V 50)= 
1963 (2) SCR 563, Collector of 
Customs v. East India Commer- - 
cial Co. 7 
(1962) AIR 1962 SC 1513 (V 49)= 
(1962) Supp 3 SCR 906. Madan 
Gopal Rungta v. Secy to the. 
Govt. of Orissa -7 
(1958) AIR 1958 SC 86 (V 45) = 
1958 SCR 595, U. P. State v. 
Mohd. Nooh i . 7 
(1956) 58 Bom LR 344 = ILR 
(1956) Bom 442, Sipahimalani v. - 
Fidahussein : G 7 


(1937) AIR 1937 Mad 385 (V 24)= 
ILR (1937) Mad 616 (FB), l 
Chidambara v. Rama 4° 


(1932) AIR 1932 PC 165 = 59 Ind 
App 283. Nagendra Nath Dey v. 


Suresh Chandra Dey 4, 
JN/JN/E601/70/HGP/B 


in Rule 1 > 
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(1922) AIR 1922 Bom 130 (V 9) = 
ILR 46 Bom 1, Shivappa v. 
Ramchandra 5 


U. R. Lalit, for Applicant; M. V. 
Paranjape with V. D. Malpani, for Op- 
ponent No. I (B and E). 


ORDER: This revisional application 
is against an order granting review. 
The short facts relevant for the present - 
purposes are as follows. ‘The petitioner 
filed an application B. A. D. R. No. 1208 
of 1950 for adjustment of his debts alleg- 
ing that the transaction mada in favour 
of the respondents in 1899 was a mort- 
gage and that it was subsisting. The 
respondents resisted the proceeding. 
The trial Court found that the transac- 
tion was not a mortgage and, therefore, 
dismissed the application. The petitioner 
filed an appeal to the District Court be- 
ing Appeal No. 10 of 1956, which the 
District Court decided on June 20, 1959. 


The District. Court held that the transac- 


tion was a mortgage. Accordingly, it 
made an award adjusting the  -debts. 
The respondents filed a revisional ap- 
plication to this Court being Revisional 
Application No. 1502 of 1959, which was 
decided by me on April 19, 1961. I dis- 
charged the rule. At the time of the 
arguments in the revisional application, 
the learned counsel appearing on behalf 
of the respondents tried to produce a 
decree in an old suit being Suit No. 277 
of 1900. The reason for producing the 
decree was that it was the respondents’ 
case that the equity of redemption of the 
petitioner was exhausted as the property 
was already disposed of and purchased 
by . the respondents. In support, the 
respondents-produced a. Lilav Patti only 
in the trial court. The learned: trial 
Judge had no occasion to consider the 
Lilav Petti for the reason that he held 
that the original transaction was in the 
nature of sale. The appellate Court. 


_ however, came to the conclusion that the | 
_ original transaction was in the nature 


of mortgage.- He then proceeded to con- 
sider the alternative case that the res- 
pondents became entitled to the equity of - 
redemption in’ execution proceedings. 


-. The learned Judge held that the Lilav 


Patti did not give a correct idea as to 
what was the nature. of the suit and 


` who the other defendants in the pro- 


ceedings were. He, therefore, did not 
accept. the respondents’ case. It may 
also be mentioned that though it was 
the respondents’ allegation that the pro- 
perty was sold in execution of the 
decree, they did not and could not pro- 
duce any sale certificate of the Court. 
In the revisional application the learned 
counsel relied upon the decree to show 
the nature of the suit, the names of the 
parties and the ultimate decree made by 
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the Court and on the basis of that 
decree he tried to contend that the Lilav 
Patti must be accepted and also the case 
of the respondents. I did not permit him 
to produce the said decree on the ground 
that additional evidence could not be re- 
ceived in a second appeal much less in 
a revisional applicaticn. I made a pas- 
sing observation as below: 


He might have, if so 
advised, been able to make an applica- 
tion for review in the lower Court. This 
Court cannot receive fresh evidence.” 


Peeacoeeeges* Fagen 


2. The respondents made a fruit- 
less effort to approach the Supreme 
Court by applying for special leave. I 
understand that that application was dis- 
missed in December 1961. The respon- 
dents thereafter filed a review applica- 
tion in the Court of the District Judge 
along with an application for condona- 
tion of delay. The learned Assistant 
Judge condoned the čelay and permitted 
the review application to be filed. The 
petitioner came to this Court by way of 
revision against that order, but having 
regard to the reasons given by the learn- 
ed Judge, I rejected the same: There- 
after, the learned Judge heard the ap- 
plication. He granted review and set 
aside the original judgment and dismis- 
sed the petitioner’s application in toto. 
The petitioner now comes to this Court. 


3. It is argued by Mr. Lalit, for 
the petitioner, that after the High Court 
decided the revisional application on 
merits, it would be impossible for the 
District Court to review its earlier order. 
Secondly, the conditions for the exercise 
of jurisdiction under Order 47, Rule 1 
of the Code of Civil Procedure were not 
satisfied. Thirdly, he argued that even 
“if it had- the power of review, the 
decree refers only to a few of the lands 
and not all the five lands covered by 
the original application and the learned 
_ Judge, therefore, was not ‘right in dis- 
missing the 
petitioner. 
first point, it is not necessary for me to 
go into the merits of the other points. 


4. A review application is per- 
mitted under Order 47, Rule 1 of the 
Code of Civil Procedure in three kinds 
of cases, (1) where an appeal against the 
decree of which review is sought is 
allowed, but no such appeal is filed, 
(2) where no appeal is allowed. and 
(3) where a decision is made on a re- 
ference from a Court of Small Causes. 


The Code itself does not define what an | 


appeal is. It has been held in Nagendra 
Nath Dey v. Suresh Chandra Dey, 59 
Ind App 283=(AIR 1932 PC 165) that the 
word “appeal” in Art. 182(2) of Schedule 
I of the Indian Limitation Act, 1908 
would include a revision application or 
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-plication is dismissed 


entire application of the 
As Mr. Lalit succeeds on the- 


A. I. R. 


any application made to a superior Court 
for reversing the order of the inferior 
Court. This principle has been applied 
by the High Court of Madras in Chida- 
mbara v. Rama, AIR 1937 Mad 385 (FB) 
again in connection with Art. 182(2) of 
the Limitation Act. In my view, the 
same principle heclds in construing the 
word “appeal” in this provision. 


5. In Shivappa v. Ramchandra, 
ILR 46 Bom 1 = (AIR 1922 Bom 130) 
an appeal was dismissed by this Court 
under Order 41, Rule 11 of the Code of 
Civil Procedure summarily, and there- 
after an application for review was filed 
before the lower Court. The lower 
Court had allowed the review. This 
Court held that even though the appeal 
has been dismissed summarily, no ap- 
plication for review could be made to 
the lower Court, and this could only be 
on the ground ‘that the decree of the 
original Court had merged in the appel- 
late Court. Even if the revisional ap- 
summarily, the 
same principle should aprly. 


6. Mr. Paranjpe, for the respon- 
denis, argues that O. 47 of the Civil P. C. 
speaks only. of an appeal. He contends 
that the distinction between an appeal 
and a reéevisional application is well 
marked in the Civil P. C. and, there- 
fore, the ratio of the Privy Council deci- 
sion ought not to be applied to cases 
governed by Order 47 as injustice may 
be done in such cases if review was not 
permissible.- I do not see any justifica- 
tion for restricting the meaning of the 
word “appeal” only to the appeal in its 
stricter sense. The considerations which 
operate in‘ the case of appeals apply in 
the case of reévisional application. In 
my view, the basis of Order 47, Rule 1 
of the Code of Civil Procedure requir- 
ing that an appeal should not have been 
filed or that an appeal should not lie 
seems to be that, once an appeal is filed 
before the appellate Court and that ap- 
peal is dismissed the trial Court’s decree 
must necessarily merge in the appellate 
Court’s decree with the result that the 
trial Court’s decree has no indenendent 


existence apart from the appellate 
Court's decree. | 
7: Mr. Paranipe cited the deci- 


sion in Sipahimalani w. Fidahussen, 
(1956) 58 Bom LR 344 where’ the ques- 


‘tion arose in a slightly different context. 


An application was decided by the 
Custodian of Evacuee Property, and a 
revision application was filed before the 
Custodian General, whose office was 
situated at Delhi. This application was 
dismissed. An application was made ta 
this court under Art. 226 of the Con- 
stitution of India for a writ challenging 
that decision. On behalf of the State a 
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contention was taken that this Court 
under Arts. 226 and 227 of the Constit- 
tion as they originally stoad, would have 
no jurisdiction to entertain the applica- 
tion, inasmuch as the order of the 
Custodian had merged in the order made 
by the Custodian-General, whose offize 
was not situated within the jurisdictien 
of this High Court. The learned Chief 
Justice, who delivered the judginent sf 
the Court, made a distinction between a 
revisional application and an appeal 
saying that an appeal is as a matter 3f 
right while a revisional application is 
not a matter of right, but a discretion is 
vested in the Court either to grant or 
reject it depending upon the justice of 
the cause. He, therefore, held that 
though an order of the trial court may 
merge in the order of the appellate 


Court, which hears an appeal, it would - 


not merge in the order made in the 
revisional application, when the revi- 
sional application is rejected. It is not 
necessary to refer to similar other deci- 
sions since later decisions of the Supreme 
Court do not support this conclusian. 
Reference was also made by Mr. 
Paranjpe to the decision of the Supreme 
Court in U. P. State v. Mohd. Nooh. AIR 
1958 SC 86 where again the question bf 
merger was- considered in a different 
context. There a Government servant 
was dismissed prior to tke Constitutien 
coming into force. His appeal and peti- 
tions to the authorities were dismissed 
after the Constitution came into force. 
A writ petition was thereafter presented 
to the High Court for quashing those 
proceedings. It was contended on behelf 
of the State that Arts. 226 and 227 were 
not of retrospective application. Whe 
considering this question, the learned 
‘Chief Justice speaking for the majori<y 
observed that the order made by the 
Inspector-General of Police was ful.y 
operative, that mere application in revi- 
sion did not affect the operation of that 
order and that being so, Arts. 226 & 237 
of the Constitution could not retrospe2- 
tively apply. The question of merger was 
incidentally canvassed and considered ard 
their Lordships held that there was no 
merger. This decision has been ez- 
plained in subsequent cases in Maden 
Gopal Rungta v. Secy. to the Govt. of 
Orissa, AIR 1962 SC 1513 and Collector 
of Customs v. East India Commercial 
Co., AIR 1963 SC 1124. In the latter 
ease, detailed reasoning has been given 
and it has been held that the decisicn 
in AIR 1958 SC 86 was based on its own 
facts, the ratio being that since the cause 
of action arose prior to the coming ino 
force of the Constitution, remedy under 
Arts. 226 and 227 of the Constitution was 
not available. The Supreme Court hed 
that the order of the lower authority 
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‘ed in AIR 1970 SC 1). 


(Prs. 7-10] Bom. 47 


merged in the order of the revising 
authority,- 


8& On the question as to whether 
the lower Courts decree would merge 
in the decree made by the High Court 
in its revisional jurisdiction, there is a 
recent judgment of the Supreme Court 
in Shankar Ramchandra Abhyankar v. 
Krishnaji Dattatraya Bapat, Civil Appeal 
No. 870 of 1966, D/-16-4-1969 = (report- 
The question 
arose in the following circumstances: 
The appellant before the Supreme Court 
filed a suit for recovery o2 possession 
against his tenant under Bambay Rent 
Control Act. The trial court made a 
decree for a part of the premises in 
favour of the landlord. Both the sides 
appealed to the District Court. The 
learned Extra Assistant Judge held that 
such a division could not be ordered, but 
confirmed the decree of the trial court 
on the ground that it was equitable. The 
tenant then applied in revision under 
Section 115 of the Code of Civil Pro- 
cedure. A Single Judge of this Court 
after hearing dismissed it on the ground 
that no case was made out for interfer- 
ence under Section 115 of the Code of 
Civil Procedure. Thereafter, the tenant 
filed a petition under Arts. £26 and 227 
of the Constitution challenging the order 
of the District Court. This court held 
that as the  revisional application had 
failed on preliminary question only of 
jurisdiction. the order of the District 
Court had not merged in that of the 
High Court in its revisional jurisdiction 
and, therefore, the matter was at large 
for consideration under Art. 227 of the 
Constitution. Ultimately, after hearing 
the court allowed the tenant’s applica- 
tion. The landlord apprcached the 
Supreme Court, which after referring to 
its own decisions particularly those re- 
ferred to above, held that even though 
the revisional jurisdiction was a very 
limited jurisdiction and could be ex- 
ercised only in certain circumstances, 
inasmuch as the revisional application 
was dismissed by the High Court, the 
appellate Court’s order has merged in 
the High Court’s order. 


9. Once it is held that the order 
made by the learned Assistant Judge had 
merged in the order of the High Court. 
in Civil Revision Application No. 1502 
of 1959. I do not see how any applica- 
tion for review could be ‘maintained be- 
fore the District Court. In my view, 
therefore, the learned Assistant Judge 
was not right in allowing the review ap- 
plication. 


10. In the result, the rule is made 
absolute, the order made by the learned 
Assistant Judge dated December 9, 1966 
is set aside and the original arder of the 
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learned Assistant Judge as confirmed in 
Civil Revision Application No. 1502 of 
1959 is restored. The petitioner will get 
his costs of this court and of the lower 
appellate Court in the review applica- 
tion from respondent No. 1. 

Rule made absolute, 





AIR 1971 BOMBAY 48 (V 58 C 10) 
(AT NAGPUR) 
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N. .T. Raghunathan and another, 
Appellants v. All India Reporter Ltd., 
Bombay, with Branch Office at Congress 
Nagar, Nagpur, Respondents. 

A. F. O. O. No. 2 of 1957, D/- 8-3- 
1957 from order of M. Arifur Rehman 


Khan, 3rd Addl. Dist., at Nagpur, D/- 29- 


12-1956. 

(A) Copyright Act (1914), Sch. I — 
(Copyright Act (English) (1911), Ss. 2 and 
6} — Copyright exists in headnotes of 
original judgments —— Copying expres- 
sion of ideas amounts to piracy — Tem- 
porary injunction may be granted even 
if references pirated are insignificant as 
compared to total volume of defendant’s 
work — Undertaking by defendant to 
omit such references is-no reason for not 
granting injunction. 

In law, genuine and just abridgment 
is original literary work. Copyright does 
exist in it even if the amount of origi- 
nal is very small. Therefore, when upon 
the defendant’s own showing, the .Notes 
and Headnotes in plantiff’s book were 
abridgments of original judgments. of 
High Courts and the defendant prepared 
Headnotes for his digest not from origi- 
nal judgments or any other source but 
only from the matter in plaintiff's Notes 
and Headnotes, it prima facie amounted 
to piracy. (Paras 10, 11) 


Copyright law, no doubt, does not 
protect ideas but protects only the parti- 
cular expression of ideas. But where 
the defendant copied not only ideas but 
also the style of abridgment, the expres- 
sion of ideas and the form in which 
they were -expressed in plaintiffs work, 
there was infringement of plaintiffs 
copyright and temporary injunction can 
be granted to plaintiff in respect of the 
same. (Para 13) 


That the references to plaintiffs 
work are insignificant as compared to 
the defendant’s total volume of matter 
and/or that the defendant offers to give 
undertaking that he would omit such 
references in his work, are no reasons 
for exercising the discretion against the 
grant of injunction, especially when the 
parts copied are not separable from the 
rest, (1955) 139 ER 888, Rel. on; AIR 
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1955 Mad 391 and AIR 1934 All 922 and 
AIR 1935 Lah 282, Ref. to. 
(Paras 14,15) 

(B) Copyright Act (1914), Sch. I — 
Copyright Act (English) (1911), S. 6 (1) 
— Relief by way of temporary -injunc- 
tion ~~ Balance of convenience and in- 
convenience equal on both sides — De- 
fendant who has been prima facie pro- 
ved to have infringed plaintiffs copy- 
right must suffer inconvenience by grant 
of injunction rather than plaintiff by 
not granting it. (Para 16) 

(C) Copyright Act (1914), Sch. I — 
(Copyright Act (English) (1911), S. 25) 
— Act is operative even after coming 
into force of Constitution — Constitution 
of India, Art. 372. 

Copyright Act of 1914, which sub- 
stantially .applied the English Copyright 
Act of 1911 to India, is operative law 
even after the coming into force of the. 
Constitution of India, by virtue-of Arti- 
cle 372 of the Constitution. AIR 1954 SC 
017, Disting. (Paras 17, 18) 

__ (D) Interpretation of Statutes — 
Bill — Bill is not law — Nothing can 
turn upon its provisions. (Para 18) 
Cases Referred: Chronological Paras 
(1955) AIR 1955 NUC (Assam) 

3635 (V 42), Surendra Kumar v. 

Ambika Charan 
(1955) ATR 1955 Mad 391 (V 42) = 

1955-1 Mad LJ 401, Govindan 

v. Gopalakrishna LL 
(1954) AIR 1954 SC 517 (V 41) = l 

1955 SCR 280, State of Madras 

v. C. G. Menon 18 
(1935) AIR 1935 Lah 282 (V 22) = l 

156 Ind Cas 841, G. G. Harrap 

& Co. v. Harbans Lal if 
(1934) AIR 1934 All 922 (V 21) = 

3 All WR 255, Marshall v. Ram 


Narain 11 
(1855) 139 ER 8388 = 16 C B 459, 
Sweet v. Benning il 


K. V. Venkata Subramanyan, C. B. 
Parakh and S. C. Ghosh, for Appellants: 
T. L. Shevde and G. B. Sidhaye, for 
Respondents. : 

JUDGMENT :— This is a defen- 
dants’ appeal against an order granting 
a temporary injunction to the plaintiff in 
a suit in which a permanent injunction 
a infringement of copyright, was claim- 
ed. 


2. The circumstances under which 
the action in the trial Court was com- 
menced may now be stated. The plain- 
tiff; the All India Reporter Limited, 
Bombay, publishes a monthly law jour- 
nal known as the All India Reporter. 
Apart from reports of judgments of vari- 
ous High Courts in India and of the 
Supreme Court of India it publishes at 
the head of the reports, notes and head- 
notes on points decided in those judg- 
ments, In 1955 the plairtiff commenced 
the practice of reporting in addition to 
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the judgments and their respective head- 
notes, only notes and‘‘head-notes with- 


out the original judgments. These it 
published separately in the monthly 
parts of ‘its publication and called 


“Notes of Unreported Cases” or “N.U.C.” 
as they were repeatedly referred to at 
the Bar and as I shall hereafter refer 
to them. 


3. According to tbe  plaintiif, 
the preparations of the notes and head- 
notes involved the plaintiff in consider- 
able expense in employing lawyer edi- 
tors to prepare the notes, and when pre- 
pared, such notes constituted original 
literary work in which the plaintiff had 
a copyright. 

4. The plaintiff also publishes 
Digest of Law cases and in that Digest 
publishes the “NUC”s in conjunction 
with another Digest known as the Madras 
Law Journal Digest. 

5. The defendant No. 1 who is 
the editor of the law journal called 
Madras Weekly Notes recently published 
an “All India Digest, 1951-55, Civil, Cri- 
minal and Revenue.” In this Digest he 
has pirated the notes and head-notes 
published bythe plaintiffinhis “NUC"s. 
The notes published in the defendan~’s 
Digest are copied’ from the plaintif:’s 
head-notes by making imitations or él- 
terations and by “paraphrasing, ghort- 
ening or otherwise” of the head-not2s 
of the plaintiff. The plaintiff appended 


to the plaint a list of such imitations or. 


copies which constituted infringement xf 
the plaintiff's copyright. The defendant 
No. 2 was added as a party to the suit 
since he was the publisher of the defen- 
dant No. 1’s Digest. 


6. On 13-12-56 the defendant N>d. 
1 filed a’ written satement wherein ke 
denied that he had infringed the plain- 
tiffs copyright in the head-notes. -.A2>- 
cording to the defendant there was ro 
copyright in respect of those head-notes 
because they were merely reproductions 
or shortened extracts of judgments ef 
Courts of law which were public pro- 
perty and in which the plaintiff could 
not claim any copyright. The defendant 
denied that his notes were imitations cr 
substantial reproductions of the plaia- 
tiffs notes or head-notes but that they 
were the defendant’s own original abrids- 
ments, and the only thing common be- 
tween the plaintiffs and the defendant's 
Digests were the ideas 
which there could be no copyright. He 
alleged mala fides on the part of the 
plaintiff in bringing the action as the 
plaintiff was really interested in 
pressing the Madras Weekly Notes whica 
was a journal competing with the plair.- 
tiff’s journal the All India Reporter. 


T. Pending the suit, an  applice- 
tion for temporary injunction was mov- 
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in respect cf. 


sup- — 
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ed by the plaintiff, praying that the 
printing, publication and sale of the All 
India Digest, 1951-55, should be restrain- 
ed by the issue of a temporary injunc- 
tion. The defendant substanczially raised 
in answer to this application the defence 
alreary adverted to in his written state- 
ment and further alleged that he had 
brought to bear upon his Digest his own 
labour and skill and that in any event 
the number of “NUC’s digested in the 
defendants Digest was insignificant 
when compared to the total volume of 
cases reported in the entire Digest and 
therefore injunction ought not to be 
granted. At the hearing other conten- 
tions of law were also raised one of 
them being that the Copyright Act of 
1914 which applied the English Copy- 
right Act of 1911, had upon the coming 
into force of the Constitution of India 
ceased to apply as there was no law ap- 
plying it to this country after the Con- 
stitution, nor was the provision saved 
by any other provision of lew. 


8 The Third Additional District 
Judge who- heard the application for 
temporary injunction overruled the con- 
tentions of the defendant and granted 
the temporary injunction as prayed. 


9, Now, the principles upon which 
a Court grants temporary injunction 
are well settled, and they are that there 
must be a bona fid= contention between 
the parties and that on the facts before 
the Court it must be satisfied that there 
is a probability that the plaintiff is en- 
titled to the relief, or in other words, 
that he has a prima facie cass. If there 
is a prima facie case then the Court has 
to see on which side in the event of 
success will lie the balance of inconve- 
nience if the injunction does not issue. 
On each of these questions counsel have 


made lengthy submissions, extending 
over the best part of a day. 
10. The first point argued on be- 


half of the appellant was thet no copy- 
right can be claimed in the matter of 
notes and head-notes of the plaintiff. 
According to counsel the notes and head- 
notes do not constitute any original 
work at all but are mere abridgments 
of the original judgments. The plain- 
tiff has not filed any original judgment 
to prove that the notes prepared on the 
basis of that judgment constituted an 
original literary work. Now, upon the 
defendant’s own showing, the notes or 
head-notes of the plaintiff were abridg- 
ments of the original judgments. In 
law, there is no doubt that a copyright 
does exist in a genuine and just abridg- 
ment .for as has been observed in an 
English case, an abridgment may with 
great propriety be called a new book 
oe eer is an original literary 
wor 
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11. It is not the case of the 
defendant that the head-notes in plain- 
tiffs Digest were verbatim extracts from 
the judgments of Courts. Therefore they 
‘must necessarily have been prepared by 
the exercise of some human inge- 
nuity and intellect and a reading of 
them indicates the same also. In Sweet 
v. Benning, (1855) 139 ER 838, which 
was an almost identical. case on facts, 
Mr. Justice Crowder observed at page 
851: “The head-note or the side or mar- 
ginal note of a report is a thing upon 
which much skill and exercise of thought 
is required, to expressin clear and con- 
cise language the principle of law to be 
deduced from the decision to which it 
is prefixed or the facts and circumstances 
which bring the case in hand within 
some principle or rule of law or of prac- 
tice. The question, according to my 
notion, is whether that is not something 
substantial in. which the law gives the 
author or proprietor & copyright. It 
seems to me_ that although the object 


of the defendants was simply to put to- 


gether after a manner of their own, and 
for a purpose quite different from that 
for which the plaintiffs published their 
work, these marginal notes, with others 
derived from other similar sources, 
nevertheless they do avail themselves, 
to an extent which the law does not 
warrant’ of the labour and skill and capi- 
tal of the plaintiffs, and have appropria- 
ted to their own use that which is sub- 
stantially the property of the plaintiffs, 
and a property of a description which 
the statute intended to secure to them. 
I have, therefore, though with great re- 
luctance and difficulty, come .to the 
conclusion, that however useful and 
meritorious the defendant’s work may 
be they, were not justified, in making 
the use they did of the plaintiffs’ work, 
but were guilty of piracy within the 
meaning of this Act of Parliament.” 


That a genuine abridgment is an origi- 
nal work and can be the subject of in- 
fringment of a copyright is also esta- 
blished by the following cases in this 
country. See Govindan v. Gopalakrishna, 
-JAIR 1955 Mad 391 where the Court held 
that that is so even if the amount of 
originality is very small, and Marshall 


v. Ram Narain, AIR 1934 All 922 at D- 


926 and G. G. Harrap and Co. v. Har- 
bans Lal, AIR 1935 Lah 282. 


12. The defendant No. 1’s case is 
not that he prepared the head-notes con- 
tained in his Digests from’ the original 
judgments. On- his own admission his 
notes were prepared only from the mat- 
ter contained in the “NUC”s. He had 
no other source from which he could 
get the points contained in the original 
judgments. This is clear from para- 
graphs 5, 6 and 8 of defendant No. Il’s 


A.I. R. 


written statement and from paragraphs 
7 and 8 of the affidavit of defendant No. 
1 in reply to the application for tempo- 
rary injunction, 


13. Now, of the - examples of al 
leged pirecy quoted by the plaintiff. I 
have’ compared a number of instances 
and I quote only one such instance 
below.: In column 1592 of the defen- 
dants Digest, AIR 1955 NUC (Assam) 
3635 is cited as case no. 8111 as follows: 

- “Appellate Court cannot make out 
a case not covered by pleadings.” 


The corresponding head-note in the 
plaintiffs Digest AIR 1955 NUC (Assam) 
3635, is as follows:— 


“Appellate Court cannot make 
case not covered by pleadings.” 


This prima facie amounts to piracy in 
my opinion. Not merely is the thought 
copied ‘but even the language. It is ob- 
vious that the note in the defendant’s 
Digest is nothing but a verbatim copy 
of the plaintiffs head-notes except for 
the dropping of the word “a”. Other 
instances are not so exactly copied but 
are, In my opinion, substantially similar. 
Prima facie then —- and I advisedly use 
that expression so as not to prejudice 
the ultimate decision of the suit — it does 
appear that not only were the ideas 
borrowed from the plaintiff's head-notes 
or notes, but.in considerable measure 
the style of abridgment and the form in 


out 


which they are expressed or abbreviated 
‘are also borrowed. No. doubt, the copy- 


right law does not protect ideas but only 
the particular expression of ideas. But 
in the instant case it seems to me prima 
facie proved that the defendant copied 
not only the ideas but also the expres- 
sion of ideas and the form in which they 
were expressed in the plaintiffs Digest. 


14. Then it was urged that the 
defendant’s Digest contains a large mass 
of cases reported and that the references 
to the “NUC”’s is most insignificant as 
compared to the total volume of matter 
in the defendant’s Digest, and therefore, 
the Court ought to have exercised its 
discretion against the grant of the in- 
junction. Where a part of a work has 
been copied and the part which has been 
copied from the plaintiffs work can be 
separated from that which has not been 
copied; no doubt an injunction may he 
limited to the objectionable part or 
parts. But even where a large propor- 
tion of the defendant’s Digest may un- 
questionably be criginal, the parts which 


‘have been ‘copied are, In my opinion, 
‘impossible to separate from the original 


matter. . Counsel urged that the- injunc- 
tion as granted is of the widest possible 
amplitude because it extends. to re- 
straining “the printing, publishing and 
selling of their entire book the All India 
Digest, 1951-55" and an injunction in 
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that form was unjustified. He urged 
that even the plaintiff did not claim 
this relief, for. in paragraph 7 of the 
application the plaintiff clearly confin- 
ed his claim to “a permanent injuncticn 
restraining the defendant from selling 
the publication ‘All India Digest’ which 
contains the matter infringing the cop7- 
right of the plaintiff.........” (underlining 


is mine). 


undertaking that the defendants would 


omit all references to the “NUC’’s from . 


their Digest, and if so, there should be 

no objection to their publication and the 

injunction preventing its wholesale 

ee and sale can never be justi- 
èd. 


15. The argument in theory ap- 
pears plausible, but I am unable to see 
how it can be given effect to in practic, 
and if an injunction is limited as urged. 
In the first place, I am unable to see 
how the defendant can now remove tke 


references to the “NUC"s altogether 
from the Digest unless he prints and 
publishes fresh copies. In the ~ second 


place, it is admitted that volume I cf 


the defendants’ Digest has already been. 


printed, published and scid. It was also 
admitted before me that some copies cf 
the second volume have been sold. 
Should any copies containing the refer- 
ences to “NUC”s be now sold, it would 
be impossible to detect such salės be- 
cause some copies have already been soli 
and are in circulation. It will be diff- 
cult, if not impossible, to escertain whe- 
ther a particular copy found to hava 
been sold in the market was sold befor2 
or after the injunction. The injunction 
in the qualified form in which the defen- 
dants urge it should have ‘been passeć, 
cannot therefore be issued, and if issuec, 
it will be impossible to superintend its 
implementation. 


16. Turning to the ioianee of 
convenience or inconvenience, counsel foz 
the appellants urged that prohibiting 
them from selling their entire Digest is 
causing them such irreparable injury a3 
cannot be compensated subsequently and 
it would be impossible to ascertain the 
measure of damages afterwards. He 
urged that the balance of convenience 
lies in allowing the defendants. to sel? 
their Digest subject to an account being 
kept of the number of copies sold sa 
that the plaintif? would ke enabled later 


to assess his damages shculd he succeec: 


in his suit. According to counsel if the 
sales are prohibited now, the defendant 
No. 1 will not be able to assess damages 
at all because it would be impossible for 
him to prove hypothetically how many 
copies might have been sold. No doubt. 
there is this difficulty in the way of the 
defendants, but it is not impossible tc 
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Jammu and Kashmir. 
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prove damages in spite of that because 
evidence can always be adduced to 
prove what would have been the pro- 
bable number of copies which the defen- 
dant could have sold if the injunction 
had not been granted. There is at least 
some standard to go by in the sales 
which have already taken place. But as’ 
against this inconvenience to the defen- 
dants by the grant of the injunction, 
there is also the inconvenience to the 
plaintiff by not- granting the injunction. 
The plaintiff's Digest has been publish- 
ed and if the defendant’s .Digest prima 
facie containing the pirated matter is 
also allowed to be sold, it will be im- 
possible for the plaintiff to prove how 
much it has suffered as in the shape of 
copies which could not be sold. I hold 
that in all circumstances it is the plain- 
tiff who would be more inconvenienced 
if the injunction -does not issue. Even 
if the convenience or inconvenience were 
equal, the defendants who have been 
prima facie proved to have offended must 
suffer the inconvenience. 


17. It was then urged that the 
Indian Copyright Act of 1914 which sub- 
stantially applied the English Copyright 
Act of 1911 to India is no longer an ope- 
rative law since the Constitution be- 
cause it has never been applied by any 
provision of law after the coming into 
force of the Constitution. The answer 
to that part of the argument is that the 
Acts are applicable by virtue of the 
provisions of Article 372 of the Consti- 
tution, which continues in force all exist- 
ing laws and their adaptations. 


18. It was, however, urged on 
the analogy of the decision of 
their Lordships of the Supreme 
Court of India in Menon’s case 
1955 SCR 280 = (AIR 1954 SC 517) 


that the Indian Copyright Act cannot be 
operative law after the coming into force 
of the Constitution because it was not 
“law in force” within the meaning of 
Article 372. In Menon’s case, 1955 SCR 
280 = (AIR 1954 SC 517) the Fugitive 
Offenders Act of 188i was held not to 
be law in force in India because Sec- 
tion 12 of the Act only applied it to a 

group of British possessions mentioned 
in an Order in Council and their Lord- 
ships held that after Independence. India 
was not one of a group of British posses- 
sions and that concept was repugnant in 
the context of a sovereign democratic 
republic. In the instant case, however, 
the applicability of the Copyright Act 
of 1911, depends upon the provisions of 
Section 3 thereof read with the First 
Schedule and Section 1 (2) applies it to 
the whole of India except the State of 
In the English 
Act also the words used in defining the 
limits in which copyrights are to prevail 
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are “throughout the parts of His 
Majesty’s dominions”— (See section 1 (1), 
Section 25 (1)). In the context of the 
Indian Independence Act, read with the 
provisions of the Constitution these 
words are not necessarily repugnant to 
the independent sovereign status of India. 
Therefore, the decisicn of their Lord- 
ships of the Supreme Court in Menon’s 
case, 1955 SCR 280 = (AIR 1954 SC 517) 
cannot apply to the present case. There 
is obviously a difference in applying a 
law by an order in council to a group 
of British possessions which concept, as 
the Supreme Court pointed out, became 
repugnant to the concept of a Sovereign 
Democratie Republic which our country 
became upon the passing of the Consti- 
tution and in applying an English Act 
like the Copyright Act which was ap- 
plicable to “His Majesty’s Dominions” to 
the whole of India. Reference was also 
made to Bill No. XV of 1955 wherein 
provision has now been made. for the 
repeal of the Indian Copyright Act, 
1914, and the English Copyright Act of 
1911 passed by the British Parliament, 
vide Clause 82 of the Bill. It was urged 
on behalf of the respondent that this 
shows that the two Acts are still in 
force in India. The argument is un- 
sound. The Bill is not law and there- 
fore nothing can turn upon the provi- 
‘sions of the Bill. 


19. Looking at it from every 
point of view, I am satisfied that the 
injunction granted by the trial Court 
was correct. The appeal is dismissed 
with costs. Leave refused. 

Appeal dismissed. 





AIR 1971 BOMBAY 52 (V 58 C 11) 
` BHOLE, J. ; 
Union of India owning South East- 
ern Rly. Administration, Calcutta, Ap- 
plicant v. Ramprasad Mulchand Agarwal, 
Opponent. 
Civil Revn. Appln. No. 332 of 1965, 


D/- 20-2-1970 from order of S. G. Oak, 
Dist. J., Bhandara, D/- 20-3-1965. 


(A) Civil P. C. (1908), Section 9 — 


Suit against Railway for loss or damages’ 


— Endorsee to railway receipt cannot 
file suit unless he is shown to be owner 
of goods — Sale of Goods Act (1930), 
Section 2 (4) — Railways Act (1890), 
Section 72 (old). AIR 1957 Bom 276 and 
AIR 1966 SC 395, Followed; AIR 1957 
Nag 31 held Impliediy Overruled by AIR 
1966 SC 395. (Para 6) 


(B) Civil P. C. (1908), Section 115 — 
Exercise of jurisdiction illegally or with 
material irregularity — Decision that 


IN/JN/E435/70/DVT/B 


A.I.R. 


endorsee though not owner of goods can 
file ‘suit against railway — Decision be- 
ing contrary to rule of law can be inter- 
fered with in revision. 


A Court which has jurisdiction to 
hear a cause has jurisdiction to come to 
a decision, wrong as well as right, and 
the decision is not open to revision. But 
where the questicn is one on the deci- 
sion. of which the jurisdiction of Court 
depends, the Court cannot by an erro- 
neous finding confer on itself a jurisdic- 
tion which it does not possess and its 
order therefore is liable to be modified 
in revision. (Para 8) 


Where the lower Court came to the 
decision that an endorsee to railway re- 
ceipt can file suit against railway though 
he is not owner of goods, the decision 
is contrary to a rule of law. The lower 
Court having acted in exercise of juris- 
diction illegally or with material irregu- 
larity, the decisior. can be interfered with 
under Section 115. (Paras 8, 9) 


(C) Railways Act (1890), Section 77C 
(New) — Suit against Railway for loss 
or damages — Improper packing — 
Plea of — Not maintainable in absence 
of proof of mention of improper packing 
in forwarding note. (Obiter). 

(Para 10) 


Cases Referred: © Chronological Paras 
(1966) AIR 1966 SC 395 (V 53) = 
(1966) 1 SCR 580, Union of 
nt v. West Punjab Factories 
(1964) AIR 1964 SC 1336 (V 51) = 
(1964) 3 SCR 495, M. L. & B. 
Corporation Ltd. v. Bhutnath 7 
(1964) AIR 1964 SC 1341 (V 51) = 
(1964) 5 SCR 157, Abbasbhai v. 
Gulamnabi 
(1964) AIR 1964 SC 1676 (V 51) = 
(1964) 8 SCR 1, R. P. Mehta v. 
J. A. Sheth 
(1957) AIR 1957 Bom 276 (V 44) = 
ILR (1957) Bom 647, Chhanga- 
mal v. Dominion of India 
(1957) AIR 1957 Nag 31 (V 44) = 
1956 Nag LJ 791, Mulji Deoji v. 
Union of India 


V. R. Padhye, for Applicant; Shan- 
kar Anand, for Dpponert. 


ORDER :— The original defendant 
Union of India owning South Eastern 
Railway Administration has filed this 
application being aggrieved by the judg- 
ment and decree of the Court of the 
learned District Judge who has allow- 
ed the appeal and set aside the decree 
passed by the trial Court. 


| ee The plaintiff had filed a suit 
against the defendant for the recovery 
of a sum of Rs. 860/- as compensation 
for short delivery in a consignment of 
200 tons of mustard oil booked on 26-6- 
1962 from Bankura to Gondia. The 


- plaintiff claimed as an owner 


i 
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of zhe 
firm running under the name and style 
of “Mulchand Ramprasad”? and as an 
assignee of the railway receipt. The 
defendant denied the title of the plain- 
tiff and his right to sue. It has also 
denied the shortage and further pleaced 
that the shortage if any - was due to 
defective packing of the consignment 
and not due to any act of negligence 
or misconduct on the part of the rail- 
way administration or its servants and, 
therefore, the defendant was not liable 
for the plaintiffs claim. 


3. The trial Court held that 
having failed to prove that he paid any 
consideration for the railway receipt or 
the consignment, the plaintiff had xno 
right to sue. It further held that the 
goods consigned were not packed ac- 
cording to packing rules and the shart- 


age may have been due to that reason 


and that. having failed to prove negli- 
gence or misconduct on the part of the 
railway administration, the. plainfiff 
could not recover compensation for fhe 
shortage. The plaintiff's suit therefcre 
was dismissed. In an appeal by the 
plaintiff, the learned District Judge a.so 
held that he had failed to prove that 
he had paid any consideration for the 
consignment for the railway receipt or 
that he had established that he was a 
mere endorsee of the railway receist. 
According to the learned District Jucge 
even as an endorsee, he was entitled to 
sue. The District Judge also held that 
the packing of the consignment did not 
conform to the packing conditions pre- 
scribed in the Indian Railways Act and 
although under such circumstances the 
burden of proving negligence or más- 
conduct of the railway was on the plan- 
tiff as the railway administration cid 
not disclose how it dealt with the ccn- 
signment, negligence or misconduct had 
to be presumed. On these _findinzs, 
therefore, the learned District Judge set 
aside the judgment and decree of the 
trial Court and decreed the suit. Against 
this judgment and decree of the learned 
District Judge, the. railway administra- 
tion has come here in revision. 


4, The trial Court has framed a 
number of issues and one of the isstes 
was whether the plaintiff was the owner 
and assignee of the suit consignment. He 
came to the conclusion that he is nai- 
ther an owner nor an assignee but an 
endorsee. In a similar way, the learn- 
ed District Judge has after framing an 
issue has come to the conclusion tkat 
the plaintiff is.an endorsee of the rail- 
way receipt and that he is not an as- 
signee. In other words, both the Courts 
have come to a finding that the plaint:ff 
has not established that he is the owner 
of the suit consignment but it was esta- 
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blished that he was merely an endorsee. 
On the point of packing the trial Court 
also has framed an issue whether the 
suit consignment was not packed and 
forwarded in compliance with the pack- 
ing rules and come to the conclusion that 
it was not properly packed. In a similar 
way, the learned District Judge also 
came to a finding that the consignment 
was not properly packed. The learned 
advocate for the applicant contends here 
that the finding of the learned District 
Judge that an endorsee of the railway 
receipt could file a suit for the recovery 
of a sum on grounds of damages for 
short delivery is not correct proposition 
of law. According to him, therefore, 
the judgment and decree passed by the 
learned District Judge are illegal. On 
the other hand, it is contended by the 
learned advocate for the opponent that 
the applicant has filed a revision appli- 
cation and under Section 115 of the Civil 
Procedure Code such an argument is un- 
tenable. According to him, the High 
Court can entertain revisions under Sec- 
tion 115 only if the subordinate Court 
appears to have exercised a jurisdiction 
not vested in it by law or to have fail- 
ed to exercise a jurisdiction so vested 
or to have acted in the exercise of its 
jurisdiction illegally or with material 
irregularity. It is, therefore, contended 
by him that the points raised in this 
revision application by the applicant can- 
not be entertained under Section 115 of 
the Civil Procedure Code. We will, 
therefore, have to examine whether the 
application, on the ground that the ap- 
pellate -Court erred in holding that as 
a mere endorsee, the plaintiff could sue 
without proving his title, is tenable or is 
not tenabie. l 


5. It is argued by the learned 
advocate for the applicant that the learn- 
ed District Judge has erred in holding 
that as a mere endorsee the plaintiff 
could sue without proving his title. Ac- 
cording to him, this is a wrong proposi- 
tion of law. He invites my attention 
to Chhangamal v. Dominion of India, 
AIR 1957 Bom 276 as well as Union of 
India v. West Punjab Factories, AIR 
1966 SC 395. The Division Bench in the 
Bombay case has held that either a con- 
signor can recover compensation on the 
basis of his contract with the railway 
administration or an owner of goods 
can sue on the basis of his title. This 
Court has observed in para 12 of that 
judgment as follows:— 


“The right of action to recover com- 
pensation for loss or damage to the goods 
ordinarily vests in the consignor, where 
the goods lost or damaged in transit are 
the subject-matter of a contract of sale, 
the owner of the goods may in the- ab- 
sence of a contract to the contrary sue 


- breach of contract of consignment. 
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the railway administration. Therefore 
a consignee who is in possession of a 
railway receipt duly endorsed by the 
consignor may maintain an action for 
compensation for loss. of the goods 
covered thereby, but he can do 
so not because he is the consignee 
but because he is the owner of 
the goods. A consignor may sue for 
compensation for loss relying upon es 
n 
owner of goods covered by a railway 
~eceipt may sue for compensation rely- 
ing upon his title, and the loss of goods 
əy misconduct of the railway admini- 
stration. But a bare consignee who is 
not a party to the contract of consign- 
ment and who is not the owner of the 
goods, cannot maintain a suit for com- 
pensation for loss or damage to the 
goods. He has no cause of action ex con- 
tractu, nor ex delicto.” 


6. The Supreme Court in the 
above cited case, (AIR 1966 SC 395) was 
also of the view that the question whe- 
ther title to goods has passed to the con- 
signee or has not passed to him has 
to be decided and it is only the owner 
of the goods who could file a suit for 
the recovery of damages. It was argued 
before the Supreme Court on behalf of 
the appellant that the railway receipt is 
a document of title tc goods under Sec- 
tion 2 (4) of the Indian Sale of Goods 


Act and as such it is the consignee who. 


has title to the goods where the consig- 
nor and the consignee are different. But 
this argument was repelled by the fol- 
lowing observations:— 


Mae neeeees It is true that a railway re- 
ceipt is a document of title to goods 
covered by it, but from that alone it 
does not follow, where the consignor and 
consignee are different, that the con- 
signee is necessarily the owner of goods 
and the consignor in such circumstances 
can never be the owner of the goods. 
The mere fact that the consignee is dif- 
ferent from the consignor does not 
necessarily pass title to the goods from 
the consignor to the consignee, and the 
question whether title to goods has pass- 
ed to the consignee will have to be de- 
cided on other evidence.” 


Unless, according to the Supreme Court, 
the endorsee is also shown to be the 
owner of the goods, he cannot file a suit. 
Therefore, the law as laid down is that 
an endorsee cannot file a suit unless he 
has been shown to be the owner of the 
goods. But, in our case, both the trial 
Court as well as the learned District 
Judge came to the conclusion that the 
plaintiff is merely ar endorsee and not 
the owner of the goods. The learned 
District Judge, however, was of the 
view relying on a decision of the Nagpur 
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High Court in Mulji Deoji v. Union of. 
India, AIR 1957 Nag 31, that an endorsee 
could file a suit. We have seen that our 
own High Court as well as the Supreme 
Court have ruled that only an owner 
of the consignment can file a suit. An 
endorsee can file a suit only when he 
is shown to be the owner cf the consign- 
ment. Evidently, therefore, the learned 
District Judge has erred and has not 
followed the law as laid down by this 
Court as well as by the Supreme Court. 


T. __ Now, therefore, this applica- 
tion will have to be considered in the 
context of the point raised by the learn- 
ed advocate for the applicant and the 
law as laid down by this Court as well 
as by the Supreme Court. The learn- 
ed advocate for the opponent invites my 
attention to M. L. and B. Corporation 
Ltd. v. Bhutnath, AIR 1964 SC 1336, as 
well as other cases in the same volume 
on page 1341 as well as 1676 and argues 
that this application cannot be enter- 
tained under Section 115 of the Civil 
Procedure Code. The case on page 1336 
involved a question of limitation. It is 
observed in para 8 that the proposition 
that an erroneous decision on a ques- 
tion of limitation involves the question 
of jurisdcition, applies to cases in whch 
the law definitely ousts the jurisdiction 
of the Court to try certain dispute be- 
tween the parties and nct to cases in 
which there is no such ouster of juris- 
diction under the provisions of any law 
where it is left to the Court itself to 
determine certain matters, as a result 
of which determination the Court has 
to pass certain order and may, if neces- 
sary, proceed to decide the dispute be- 
tween the parties. The distinction be- 
tween the two classes of cases is that 
in one, the Court decides a question of 
law pertaining to jurisdiction. In the 
other, it decides a question within its 
jurisdiction. In the case on page 1341 
(ATR 1964 SC 1341, Abbasbhai v. Gulam- 
nabi), the Supreme Court were consider- 
ing certain decision of the District Court. 
They observed that where the District 
Court on an erroneous view of S. 12 (3) 
(b) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
held that the requirements of that pro- 
vision were complied with by the defen- 
dant, but it also held that having re- 
gard to the circumstances, the readiness 
and willingness contemplated by sub- 
section (1) was otherwise established, 
the High Court had in exercise of its 
powers under Section 115, Code of Civil 
Procedure, no authority to set aside the 
order merely because it was of the opin- 
ion that the judgment cf the District _ 
Court was assailable on the ground of 
error of fact or even of law. Jurisdic- 
tion to try the suit was conferred upon 
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the Subordinate Judge by S: 28 (1) (b) 
of the said Rent Act, and the decree 
or order passed by the Subordirsate 
Judge was by Section 29 (1) (b) subject 
to appeal to the District Court of the 
District in which he functioned, but all 
further appeals were by sub-section (2) 
of Section 29, prohibited. According to 
the Supreme Court, the power of the 
High Court under Section 115, Code of 
Civil Procedure is not thereby ex- 
cluded, but the exercise of that power 
is, by the terms of the statute investing 
it, severely restricted. It was furtner 
observed that the decisior. of the Distzict 
Court that the tenant established or fail- 
ed to establish his readiness and willing- 
ness to pay the standard rent did aot 
affect the jurisdiction of the Court cn- 
ferred by law upon it and by wrongly 
deciding that the tenant was or was not 
entitled to protection the Court did 20t 
assume to itself jurisdiction which was 


not vested in it by law nor refused to` 


exercise jurisdiction which was vested 
in it by law. Nor did the Court by ar- 
riving at an erroneous conclusion on “he 


Plea. of the tenant as to his readiness 


and willingness act illegally or with 
material irregularity in the exercise of 
its jurisdiction. The case on page 1576 
(AIR 1964 SC 1676, R. P. Mehta v. I. A. 
Sheth) is also under the Bombay Rent 
Control Act of 1947. The question arose 
under Section 13 (1) (g) of the said Act 
and it was observed that where ~he 
question was whether a decree in eject- 
ment should be passed on the ground 


of personal requirement under Sec- 
tion 13 (1) (g) of the Bombay Act end 


where it- was proved that the landlord 
wanted to pull down the premises gnd 
build another and then sccupy it, or 
whether in: such a case he had ‘to pro- 
ceed under Clause (hh) of Section 13 (1) 
the question was one of interpretat.on 
of these two clauses and the trial court 
having full jurisdiction to entertain ~he 
suit under Section 28 of the Act. kad 
jurisdiction to interpret whether Cl. (g) 
of Section 13 (1) would apply to the 
ease. According to the Supreme Co rt, 
the appellate Court also had jurisdictzon 
to hear the appeal and, the High Court 
could not, therefore, entertain and intar- 
fere in revision with the decision of the 
appellate ` Court :even if it had gcne 
wrong on facts or law. 


8. Now, therefore, -the 
authorities. and also other 


abcve 
authorities 


show that a ‘Court’ which has indispit- . 


able jurisdiction to hear a cause has 
jurisdiction to come to a decision. wrong 
as well as right, and the decision is mot 
open to revision. But where the quəs- 
‘tion is one on the decision of which the 
jurisdiction of the Court depends, the 
- |\Court cannot by an erroneous finding 
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confer on itself a jurisdiction which it 
does not possess and its order therefore 
is liable to be modified by the High 
Court. On this principle revision has 
been entertained in some cases and revi- 
sion has not been entertained in the 
other cases. In so far as our ease is 
concerned, the learned District Judge 
appears to have committed an error in 
an en- 
dorsee could file a suit for damages, 
whereas the law laid down by this Court 


and by the Supreme Court is that 
only an owner of the suit con- 
signment can file a suit. Therefore, 


this is a case where there is a disregard 
or violation by a Judge of a rule of law 
laid down by this Court as well as the 
Supreme Court. In other words, he act- 
ed in the exercise of his jurisdiction 
but illegally or with material irregula- 
rity. The mistake in this case, in my 
view, is gross and palpable and it was 
due to the exercise of jurisdiction ille- 
gally or with material irregularity. 
Therefore; if a. decision wkich is com- 
plained of here by the learned advocate 
for the applicant is vitiated by this gross 
and palpable error, that decision has to 


be revised under Section 115 of the 
Civil Procedure Code. If that is so, 


then this order is libale to be revised 
by this Court. 


9. Admittedly, both the Courts 
below have held that the plaintiff is an 
endorse and he is not the owner of the 
goods. In my view, therefore, the en- 
dorsee -plaintiff could not have filed 
this suit at all. His suit therefore is un- 
tenable. 


10. The learned advocate for the 
applicant has also raised a point about 
the packing. It was urged by him that 
the consignment was not properly pack- 
ed. But it is common ground that the 
defective packing was not mentioned in 
the forwarding note at all. The for- 
warding note was in the possession of 
the railway administration, end the rail- 
way administration has. not produced 
the same. Under Section 77-C of the 
Indian Railways Act, the responsibility 
of a railway administration for damages 
of goods in defective. condition or de- 
fectively packed condition is laid down. 
When any foods tendered tc a railway 


administration are in a defective: condi- - 


tion as a consequence of which they are 
liable to damage, the fact of such condi- 
tion or improper packing has to be re- 
corded by the consifnor or his agent in 
its forwarding note. Therefore, in the 
absence of any forwarding note or in 
the absence of- any mention of defects 
or improper packing in the forwarding 
note, it will be the responsibility of the 
railway administration for damages. The 
railway administration therefore cannot 


~ 
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in the absence of this proof say that the 
packing was not proper. This finding, 


aowever, will be of no help to the plain- ° 


’ (tiff, because I have held that the plaintiff's 
suit is not tenable because he has not 
established himself to be the owner of 
the consignment. 


il. This revision application will 
have therefore to be allowed. The op- 
ponent-plaintiff’s suit therefore will have 
zo be dismissed. His suit is dismissed. 
In view of the circumstances of the 
_ease, there will be no order as to costs 

shroughout. 
, Revision allowed. 
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SPECIAL BENCH 
MODY, V. S. DESAI AND 
CHANDRACHUD, JJ. 

Gopal Vinayak Godse, Petitioner v. 
The Union of India and others, Respon- 
dents. : 
Criminal Applns. Nos. 332 and 333 
of 1968, D/- 6-8-1969. 


(A) Criminal P. C. (1898), Sec. 99B 
— Application to High Court to set aside 
order of forfeiture made by State Gov- 
ernment under Section 99A — High 
Court having jurisdiction over territorial 
limits of State Government passing 
order, can only entertain application. 

An application under Section 99B 
can lie in that High Court only which 
has jurisdiction over the area comprised 
within the territorial limits of the State 
Government which passes the order of 
forfeiture under Section 99A and not in 
any other High Court within whose ter- 
ritorial jurisdiction any part of the cause 
of action arises for challenging the order 
of forfeiture. (Para 33) 


Though the power of a State Gov- 
ernment to forfeit objectionable matters 
is not governed by the consideration 
whether the matter is printed or publi- 
shed within its territory, the remedy 
against the exercise of that power Is 
governed by the consideration as. to 
which State Goverment passed the 
order. There is nothing’ in Section 99B 
to compel the construction that an order 
of forfeiture passed under Section 99A 
-can be challenged under Section 99B in 
any High Court within whose territorial 
jurisdiction the order has — taken 
effect. Such construction would give rise 
to conflict of jurisdiction. 

(Paras 27, 28, 29) 


The expression “High Court” in Sec. 
99B must be understood in the light of 
expression the “State Government” the 
Government which is empowered to take 
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action under S5. 99A. Reading these two 
Sections long with the definition of 
High Court in S. 4 (1) it is clear that an 
application under S. 99B would lie to 
that High Court only, which exercises 
jurisdiction in relation to the area of 
the State Goverment which passes an 
order of forfeiture under Section 99A. 
That the remedy was intended to be 
restricted and that free choice of forum 
was not left to the diseretion of the per- 
son aggrieved by the order of forfei- 
ture is clear from Secticn 99G which 
provides that an application must be 
filed in High Court as contemplated by 
Section 99B and in no other court. 
(Paras 30, 31) 


The fect that notification issued 
under Section 99A by a State Govern- 
ment was republished by other State 
Government would not confer jurisdiction 
on the High Court which exercises juris- < 
diction in relation to the area of that 
other State Government republishing 
the notification. The challenge contem- 
plated by Section 99B is to the order of 
forfeiture and not to a notification re- 
publishing that order. AIR 1962 Andh 
Pra 526 (SB) and AIR 1965 Pat 284 (FB), 
Rel on. l (Para 32) 


(B) Constitution of India, Arti- 
cle 226 (14) — Territorial jurisdiction of 
High Court — Order of forfeiture under 
Section 99A, Criminal P. C. passed by 
one State Government — Part of cause 
of action (seizure of copies of book) ari- 
sing in other State — Petition under 
Article 226 challenging order of forfei- 
ture is maintainable in High Court exer- 
cising jurisdiction in relation to territo- 
ries within which part of cause of action 
had arisen. (Para 35) 


(C) Constitution of India, Arti- 
cle 19 (1) (a) (f) and (g) — Criminal 
P. C. (1898), Section 99A — Power of 
State Government under Section 99A to 
pass order of forfeiture — Power not 
excessive of rights under Clauses (a), (f) 
and (g) of Article 19 (1) merely because 
order would pervade the whole country. 


Merely because the order of forfei- 
ture passed under Section 99A, Cr. P. C. 
would pervade the whole country, the 
limitations imposed by Section 99A on 
freedom of speech and expression can- 
not be said to be of an excessive nature 
beyond what is required in the interest 
of the general public. Any order for- 
feiting seditious writing must in the 
very nature of things operate through- 
out the country, for it cannot be that 
a writing is seditious in one part of the 
country but not in another. The two 
other evil consequences of the written 
words which Section 99A seeks to com- 
bat, namely, promotion cof class hatred 
and disparagement of religious beliefs 
such as would attract Sections 153A and ` 
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295A of Penal Code, stand more or less 
on the same footing. Prmotion of hatred 
between different classes of citizens, as 
for example, Hindus and Muslims or 
deliberate, malicious acts intended to 
outrage the religious feelings of any 
class by insulting its religion or relsi- 


ous. beliefs are not purely local pro- 
blems. Therefore as the right in- 
vaded is the right of free cireu- 


lation and the object of the restrict- 
tions is to prevent an abuse cf that 
right which will have country-wide re- 
purcussions, the restrictions are not be- 
yond what is necessary in the interests 
of public order or the interests of the 
‘general public. If objectionable litera- 
ture were to be banned in one State and 


not in others, the harmful effects of the. 


writing which will occur in those areas 
where the writing circulates freely, will 
sooner or later be:felt in the State issu- 
ing the order of forfeiture. (Para 43) 


Moreover Section 99A merely en- 
ables all police officers in other Stazes 
to seize copies wherever found, and that 
is because, without that power the order 
of forfeiture would be danuded of its 
efficacy. That does not mean that the 
` State Government gives or is required 
under the terms of Section 99A to give 
to order -of forfeiture a country-wide 
operation. So also such an enabling 
power of seizure cannot be constrred 
as constituting an encroazhment on fhe 
rights or privileges of other State Gov- 
ernment. (Paras 45, 46) 


(D) Constitution of India, Arti- 
cle 19 (1) (a) and (f) — Criminal P. C. 
(1898), Section 99A — Absence of provi- 
sion in Section 99A for withdrawal of 
order of forfeiture made under the sec- 
tion or for return of copies of bocks 
seized — Does not constitute unreascn- 
able restriction on fundamental right — 
(General Clauses Act (1897), Section 21). 


Absence of provision in’ Secticn 98A 
Cr. P. C. for withdrawal of order of 
forfeiture passed under that section or 
for return of copies of bocks seized in 
pursuance of that order does not consti- 
tute unreasonable restriction on any 
fundamental right under Article 19. 
Under Section 21 of the General Clauses 
Act (1897) iz by any Central Act a power 
to issue a notification or order is cœ- 
ferred, then that power includes a power 
to rescind the notification or order. Tne 
question of the return of copies seized 
in pursuance of a notification would 
only -arise on the rescission ‘of the noti- 
fication. 
make any specific provision therefor, if 
a State Government withdraws tae 
order of forfeiture, it must return tne 
copies seized in enforcement of that 
order. The validity of the seizure would 
lapse with the withdrawal of the order 
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under which the seizure was made. 
(Para 47) 
(E) Constitution of India, Arti- 


cle 19 (1) (a) (f) and (g) — Criminal 
P. C. (1898), Section 99A — Section 99A 
not stipulating nexus between prescribed 
matter and local conditions obtaining 
within territory of State Government 
passing order of forfeiture — Reason- 
ableness of restriction imposed by sec- 
tion cannot be challenged on that 
ground. 


Reasonableness of restriction impos- 
ed by Section 99A Cr. P. C. cannot be 
challenged on ground that the section 
does not stipulate that ther2 should be 
nexus between the prescribe matter and 
local conditions obtaining within the 
territory of the State Goverment which 
passes the order of forfeiture. Matters 
for which restrictions are imposed under 
Section 99A are of national importance 
because they have country-wide repur- 
cussions. In the very nature of things, 
there cannot be nexus between local 
conditions and a seditious writing. Sedi- 
tion is sedition all over the country. 
Besides, there is no warrant for assum- 
ing that any State Government will pass 
an order of forfeiture in disregard of 
the local conditions obtaining within its 
territory. In appropriate case, an order 
which discloses non-application of mind 
or mala fides can be set aside but these 
are not to be assumed. AIR 1950 SC 
211 and AIR 1952 SC 75 and AIR 1956 


SC 44, Rel. on. (Para 48) 
(FE) Constitution of India, Arti- 


cle 19 (1) (a), ( and (g) — Criminal 
P. C. (1898), Section 99A —— Absence of 
provision in Section 99A for hearing 
writer or publisher before order of for- 
feiture is passed — It does not consti- 
tute unreasonable restriction as right of 
appeal is provided in the statute. 


While determining whether the res- 
trictions are reasonable, the reasonable- 
ness of substantive as well as procedural 
provisions of law has to be considered 
and one must inquire whether the im- 
pugned law provides reasonable safe- 
guards either by conferring a right of 
appeal to a higher authority or a right 
to have the matter judicially. reviewed. 
The provisions of sections 98B, 99C and 
99D, Cr. P. C. virtually give to every 


- aggrieved person the right of an appeal 


against the order of forfeiture and 
therefore, the fact that there is no pro- 
vision for hearing the writer or the 
publisher before the order is passed ` 
cannot constitute an unreasonable res- 
triction on their fundamental rights. 
(Peras 49, 50) 


(G) Constitution of India, Arti- 
cle 19 (1) (a) ( and (g) — Criminal 
P. C. (1898), Section 99A — Power of 
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State Government under Section 99A to 


pass order of forfeiture on iis subjective. 


satisfaction — Remedy in nature of ap- 
peal to High Court against order, pro- 
vided — Vesting of subjective discretion 


in State Government cannot be consi- 
dered to be unreasonable restriction. 


AYR 1956 SC 676 and AIR.1955 SC 795, 
Rel. on. (Paras 51, 52) 


(H) Constitution of India, Arti- 
cle 19 (1) (a) (f) and (g) — Criminal 
P. C. (1898), Sections 99A, 99B — Res- 
trictions. imposed by Section 99A — 
Remedy as provided by Section 99B — 
Restrictions cannot be said to be un- 
reasonable on ground that remedy is 
illusory. 


Restrictions imposed by Section 99A 
cannot be said to be unreasonable on 
the ground that remedy provided by 
Section 99B against order of forfeiture 
by way of application to High Court 
having jurisdiction. over territorial limits 


of State Government passing that order- 


is illusory. The inconvenience and ex- 
pense involved in making a journey, 
from a distant part of the country -where 
the book might have been printed or 
published or where copies of the book 
might have been seized is not relevant 
on the question whether the restrictions 
are reasonable. The remedy could have 
been said to be illusory, if before a per- 
son could avail himself of that remedy 
he was required: by law. to satisfy one- 
rous conditions. Section 99B however 
does not impose any such conditions. It 
confers an absolute right to apply to the 
High Court and the only condition which 
qualifies that right is that the applica- 
tion must be filed within two months 
of the date of the order. This condi- 
tion cannot also be considered unreason- 
able. .A period of limitation had to be 
provided within which to apply to the 
High Court for setting aside the order 
of forfeiture and whether the period 
fixed by the statute was two months or 
anything else, a certain amount of arbi- 
trariness is. inevitable in the fixation of 
a period of limitation. Moreover.. the 
period of two months can. in proper 
cases be extended under Section 5 of 
Limitation. Act (1963). | 

= (Paras 53, 54) 


(i) Constitution of India, Arti- 


- cle 19 (1) (g) — Criminal P. C. (1898), 
Section 994 — Restriction imposed by 
Section 99A -in respect. of matters con- 
stituting offence under Sections 124A, 
153A or 295A of Penal Code — Publish- 
er cannot complain infringement of his 
fundamental right under Art. 19 (1) (g) 
— Crime is not business and there can 
be no fundamental right in crime. AIR 
1957 SC 699 and AIR 1964 SC 1135, 
Rel. on. l . (Para 55) 
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(J) Criminal P. C. (1898), S. 99A — 
Power of State Goverment to declare 


certain publications forfeited — State 
Government passing order by issuing 


notification under the, section — State 
Government can rescind that notifica- 
tion and pass fresh order —- Nothing in 
the section or in any principle of law 
restricting exercise of suck power — 
(General Clauses Act (1897), S. 21). 


(Para 60) 
(K) Constitution of India, Arti- 


cle 19 (1) (a), 19 (2) — Penal Code (1860), 
Section 153A — Limitations under Sec- 
tion 153A are in interest of public order 
and fall within permissible legislative 
restrictions — No infringement of Arti- 
cle 19 (i) (a) AIR 1962 SC 955 and 


(Para 61) 


(L) Penal Code (1860), Section 153A 
-= Promoting enmity between classes — 
Charge of — Sustainability — Matters 
to be considered. 


“ADR 1957 SC 620, Followed. 


While determining sustainability of 
a charge under Section 153A that of- 
fending passages in a book read in the 
context of the book as a whole, promote . 
feeling. of enmity ` or katred between 
classes of citizens in India, it is impor- 
tant to remember that: (1) Under Sec- 
tion 153A, it is not necessary to prove 
that as a result of the objectionable 
matter, enmity or hatred was in fact 
caused . between the different classes. 
to promote enmity or 
hatred, apart from what appears. from 
the writing itself, is not a necessary in- 
gredient of. the offence. It is enough 
to show that the language of the writing ~ 
is -of a nature calculated to promote feel- 
ings of enmity or hatred for, a person 
must..be presumed to intend the natural 
consequences of his act. (3) The matter 
charged as being within the mischief of 
Section 153A must be read as a whole. 
One cannot rely on stray, isolated - pas- 
sages for proving the charge nor indeed 
can one take a sentence here and a sen- 
tence there and connect them by a meti- 
culous process: of inferential reasoning. 
(4) For judging what are the natural or 
probable consequences of the- writing, 
it is permissible to take into considera- 
tion the class of readers for: whom the 
book is primarily meant as also the state 
of ieelings between the different classes 
or communities at the relevant time. 
(5) I£ the writing is..calculated to pro- > 
mote feelings of enmity or hatred, it is 


no defence ‘to a charge under 5. 153A 


that the writing contains a truthful ac- 
count of past: events or is otherwise sup- 
ported ‘by good authority. Ifa writer is 
disloyal to history, it might be easier to 
prove that history was distorted in order 


to achieve a - particular end eg. to 
promote feelings of enmity or. hatred 
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between different classes or commuri- 
ties. But adherence to the strict path 
of history is not by itself 
defence to a charge under Section 1534A. 
In fact, greater the truth, greater the 
impact ‘of the writing on the minds of 
its readers, if the writing is otherwise 
calculated to produce mischief. 

(Para 64) 


an Constitution of India, 
cle 226 — Alternative remedy — Peti- 
tion under Article 226 for enforcement 
of fundamental rights — High Court 


would not refuse to exercise its jurisdic- 


tion under Article 226 on ground that 
proper remedy was under Article 32. 


Existence of an adequate alternative 
remedy is a thing to be taken into con- 
sideration if the petitioner comes before 
the Court under Artcile,226 for the en- 
forcement of other legal rights and it 
would be a sound exercise of discretion 
in such a case to refuse to interfere 
under that Article. But where a petition 


is for enforcement of fundamental rights i 


it would be wrong to refuse to exercise 
jurisdiction under Article 226 on ground 
that proper remedy for petitioner to 
adopt was to approach the Supreme 
Court under Article 32. The. powers f 
Supreme Court under Article 32 and of 
the High Court under Article. 226 aze 
concurrent and neither Supreme Court 
under Article 32 nor High Court under 
Article 226 can refuse to interfere in 
favour of person who complains of the 
contravention of fundamental rights. 


(Paras 295, 296) 
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M. V. Paranipe with M. D. Pathak, 
for Petitioner (In Criminal Appln. No. 
332 Of 1968); M. V. Paranjpe with M. K. 
Joshi, for Petitioner (In Criminal Appln. 
No. 333 of 1968); H. M. Seervai Advo- 
cate General with G. H. Rajadhyaksha, 
V. N. Lokur and J. C. Sawant, for Res- 
pondents Nos. 1 and 2, V. H. Gumaste, 
Govt. Pleader, for Respondents Nos. 3 
and 5 (In Cri. Applns. Nos. 332 and 333 
of 1968) Respondent No. 4 served. 


CHANDRACHUD, J.:— By these 
petitions, the author and publisher of a 


book called “Gandhi-hatya Ani Mee” 
(Gandhi-assassination And I) challenge 
an order of forfeiture passed by the 


Delhi Administration under Section 99A 
of the Code of Criminal Procedure. 
Criminal Application No: 332 of 1968 is 
filed by the author Gopal Vinayak 
Godse, while Criminal Application 333 
of 1968 is filed by the publisher, Gana- 
pati Vasudeo Behere who runs a publish- 
ing house called ‘Asmita Prakashan’. 
The book is written in Marathi and was 
printed and publishec in Poona. 


2. The ist Respondent to the peti- 
tions is the Union of India which is 
joined, presumably because the consti- 
tutionality of Section 99A of the Code 
of Criminal Procedure and Section 153A 
of the Indian Penal Code is challenged. 
No relief as such is claimed against the 
Ist Respondent. The 2nd Respondent is 
the Delhi Administretion which passed 
the impugned order of forfeiture on the 
26th September, 1968 in supersession of 
an earlier order dated the 6th December, 
1967. The 3rd Respondent is the State 
of Maharashtra whick republished in its 
Gazettes of the Ist February, 1968 and 
the 17th October, 1968, the notifications 
of the 2nd Respordant dated the 6th 
December 1967 and the 26th September, 
1968 respectively. The 4th Respondent 
is the Judicial Magistrate, First Class, 
Poona, who issued a search warrant on 
the 25th January, 1968 authorising a Sub- 
Inspector of Police in Poona to enter 
the premises of ‘Asmita Prakashan’ and 
seize copies of the book, on the ground 
that the book contained matter which 
promoted feelings of enmity and hatred 
between Hindus and Muslims. The 5th 
Respondent is the Commissioner cf 
Police, Poona, whose subordinate, a Sub- 
Inspector of Police, seized one copy of 
the book from the residence of the author 
and two copies from the office of the 
‘Asmita Prakashan’. The relief claimed 
against Respondents 3 to 5 is that they 
should be restrained from enforcing the 
order of forfeiture passed by the 2nd 
Respondent. The relief claimed against 
the 3rd Respondent is that the orders 
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republished in its Gazettes should be 


declared to be illegal. 


3. The petitions raise common 
questions of fact and law and can be 
conveniently disposed of by a common 
judgment. For a proper appreciation 
of the questions raised before us it is 
necessary to state the following facts. 
Some of them are well-known facts of 
history. 


4. We begin with the 30th Janu- 
ary, 1948, the day: on which Mahatma 
Gandhi was assassinated in Delhi. The 
assassin, Nathuram Godse, was the bro- 
ther of the author of the present work 
which is under an order of forfeiture. 
We will, for convenience, refer to the 
author as ‘the petitioner’. The petitioner 
was arrested on the 5th February, 1948 
and was tried along: with seven others 
on charges like, murder, conspiracy to 
commit murder end so forth. Nathu- 
ram, who pleaded guilty to the charge 
of murder was sentenced to death along 
with another accused, Narayan Apte. 
DR. V. D. Savarkar, one of the co-accus- 
ed, was acquitted by the trial Court, 
while the petitioner and the other four 
accused were sentenced to imprisonment 
for life. In appeal, the Punjab High 
Court acquitted two more — Dr. 
Parchure and Shankar Kistayya. The 
conviction and- sentence of the five others 
was confirmed. Nathuram had appealed 
against his conviction on the charge of 
conspiracy only. He neither challenged 
his conviction for murder nor the sentence 
of death passed an him. The statement 
made by him in Trial Court under S. 342 
of the Code of Criminal Procedure was 
proscribed by the Government of India. 


5. Nathuram and Apte were exe- 
cuted in the Ambala Jail on the 15th 
November, 1949. The petitioner and an- 
other accused called Karkare were trans- 
ferred from the Ambala Jail to Nasik 
Road Central Prison in Maharashtra on 
the 19th May, 1950. The petitioner was 
thereafter transferred to the Auranga- 
bad Central Prison. 


6. - The petitioner filed several 
petitions in the Supreme Court praying 
that he be directed to be released. He 
was sentenced by the Trial Court on 
10-2-1949 and his contention was that 
taking into consiceration the remissions 
earned by him he was entitled to be 
released. He was eventually released 
from jail on 13th October, 1964, during 
the pendency of one of such petitions, in 
which he was directed to be produced 
before the Supreme Court on the 19th 
October, 1964. 


7. The petitioner was arrested 
again on the 25th November, 1964 under 
the Defence of India Act. He was re- 
leased from detention on the 30th 
November, 1965. 
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g. These facts do not directly 
concern the legality of the order of for- 
feiture passed by the 2nd Responcent. 
But these facts and these names o2cur 
frequently in the book and indeed sme 
of these have been accorded a special 
separate treatment. The partition of the 


country, the genesis of Gandhiji’s murder _ 


the possibility that the murder could 
have been averted, the Court scene, the 
involvement of Dr. Savarkar in the ac- 
cusation of murder, the treatment re- 
ceived by the petitioner in the Nasik 
and Aurangabad Jails and the vexed 
problem of his rehabilitation in society 
— these and other topics which are cealt 
with in the book revolve around the 
facts and figures mentioned above. 


9, The book first appeared in a 
serial form. Fifteen out of its sixzeen 
chapters were serialized in a monthly 
Marathi magazine called ‘Painjan’ in its 
issues of June 1966 to October 1967. 
What is now the seventh chapter of the 
book — “Throw my ashes into the 
Indus” — appeared in the issue dated 
the 8th October, 1967 of a Marathi weekly 
called ‘Sobat. Both the journals are 
published by ‘Asmita Prakashan’, Poona, 
of which Behere is the proprietor. 


10. On the 6th December, 1967, 
the Lt. Governor of Delhi issued a noti- 
fication under Section 99-A of the Code 
of Criminal Procedure, in the follownig 
terms :— 


DELHI ADMINISTRATION: DELHI 
NOTIFICATION ` a. i 
Dated the 6th December, 1967. 


No. F-292/67-C. Whereas the Lt, 
Governor, Delhi, is satisfied that the 
book entitled -- “Gandhi Hetya ani Mee” 
in Marathi by Gopal. Godse, published 
by G. V. Behere, Asmita Prakashan 431/1 
Sadashiv Peth, Tilak Road, Poona 2 and 
printed by M. H. Patwardhan at Sangam 
Press Private Ltd., 383,’ Narayan Path, 
Poona-2, contains matter which promotes 
feelings of enmity and hatred between 
Hindus and Muslims in India and the 
publication of which is punishable urder 
Section 153-A of the I. P. C. 1860 (Act 
XLV of 1860). 


‘ Now therefore, on the above steted 
grounds and in exercise of the povers 
conferred by Section 99-A of the Code 
of Criminal Procedure, 1898 (Act V of 
1898), the Lt. Governor Delhi, hereby 
declares to be forfeited to Government 
every copy of the said book and all 


other documents containing copies, re- 
prints and translation of or extracts 
from the said book. 


By order, 
(Sd.) V. K. Seth, 
Under Secretary, (Horne), 
- Delhi Ačministration.. 
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11. On the 25th January,. 1968, 
the 4th Respondent, the Judicial Magis- 
trate, First Class, Poona, issued a search - 
warrant authorizing a Police Sub-Inspec- 
tor to seize copies of the book from the 
premises ofthe publishing house. On the 
26th, one copy of the book was seized 
from the residence of the petitioner, 
while on the 27th, two copies were seiz- 
ed from the publishers. 


12. On the lst February, 1968, 
the Government of Maharashtra re- 
published in its gazette, the notification 
of forfeiture, issued by the Delhi Admi- 
nistration on the 6th December 1967. 
The notification of the Maharashtra Gov- 
ernment begins by saying: “The follow- 
ing notification of the Delhi Administra- 
tion is republished”. It then sets out the 
notification of the Delhi Administration 
and concludes with the endorsement 
“By order of and in the name of the 
Governor’ of Maharashtra”, under the 
signature of a Deputy Secretary to the 
Government. 


13. On the 20th March, 1968 
these petitions were filed under S. 99B 
of the Code of Criminal Frocedure and 
Article 226 of the Constitution to chal- 
lenge the notification of the Delhi’ Ad- 
ministration and that of the Maharashtra 
Government republishing that notifica- 
tion. Every application under S. 99B is 
required by Section 99C to be heard and 
determined by a Special Bench of the 
High Court composed of three Judges. 
That is how the matter has come before 
us. 


14. The petitions came up for 
hearing on the 16th September, 1968 
when the learned Advocate . General, ap- 
pearing for Respondents 1 and 2 (The 
Union of India and the Delhi Admini- 
stration), raised three preliminary ob-. 
jections to the maintainability of the 
petitions: one, that this High Court has 
no jurisdiction to entertain the applica- 
tion under Section 99B, challenging the 
legality of the notification issued by the 
Delhi Administration; two, that the peti- 
tions are barred by time, not having 
been filed within two months of the 
date of the order of forfeiture, as re- 
quired by Section 99B; and three, that 


- the petitions, in so far as they purport 


to be under Article 226 could not lie 
as the authority exercising power under 
Section 99A does not function as a quasi- 
judicial tribunal. Later, the two latter 
objections were not pressed by the Advo- 
cate General and we therefore heard 
the arguments on the rst objection 
only. We reserved our ruling on the 
point of jurisdiction, particularly. as the 
learned Counsel appearing for the peti- 
tioner contended that the questions aris- 
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ing under Article 226 of the Constitution 
and the questions governing- the peti- 
tioner’s fundamental rights would also 
kave a material bearing on the question 


of jurisdiction and therefore, it was de- 


sirable to consider the petitions in their 
entirety. We accordingly proceeded to 
hear the petitions on the other points. 


15. We heard the parties for 
seven’ days during which many a point 
was urged before us. One of the points 
that the: order of forfeiture passed by the 
Delhi Administration on the 6th December 
_1967 was bad. becausé the grounds of 

opinion, that the book contained matters 


which promoted feelings of enmity and: 


hatred between Hindus -and Muslims, 
vere not stated in the order as required 
ky Section 99A. It was contended. that 


the order must refer to the objectionable 


Tassages specifically or else it cannot 
te sustained. The learned Advocate 
General controverted this position, con- 
tending that grounds are conclusions of 
facts drawn from facts but are different 
from facts and evidence. Therefore, he 
urged, it was not necessary to mention 
in the order the specific passages which 
fell within the mischief of the section. 


- 16. This particular point lost its 
_ relevance because, during the course of 
hearing before us, the Delhi Administra- 
tion came out with a fresh order of for- 
feiture, dated the 26th September 1968, 
rectifying the defect from which the 
earlier order was said to suffer. That 
order reads thus :— l 


DELHI ADMINISTRATION: 
a NOTIFICATION ` 


Dated the 26th 
September, 1968, 


No. F. scala: C .—'The Lt. Governor, 
Delhi, is pleased to pass the following 
order in supersession cf the order noti- 
fied under ‘Notification No. F. 292/67-C 
dated the 6th December, 1967. 


Whereas the Lt. Governor, Delhi, is 
satisfied that the book entitled “Gandhi 
Hatya Ani Mee” in Marathi by Gopal 
Godse, published by G. V. Behere, Asmita 
Prakashan, 161/1, Sadeshiv Peth, Tilak 
Road, Poona-2 and printed by M. H. 
Patwardhan at Sangam Press Private 
Ltd. 383, Narayan Peth. Poona-2 contains 
matters which promote feelings of en- 
mity and hatred between Hindus and 
Muslims in India and the publication of 
which is punishable under Section 153-A 
of the Indian Penal: Code 1860, (Act XLV 
of 1860). 


DELHI 


Now, . therefore, on the ground that. 


the book contains passages, references to 
which are given in the Schedule, which 
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passages read in the context of the book 
as a whole, promote féelings of enmity 
and hatred between Hindus and Mus- 
lims in India, and in exercise of the 
powers conferred by Section 99-A of the 
Code of Criminal Procedure, 1898 (Act 
V of 1898), the Lt. Governor, Delhi here- 
by declares to be forfeited to the Gov- 
ernment every copy of the said book and 
all other documents -containing copies, 
re-prints and translation of or extracts 
from the said book. 
By order, - —~ 
(Sd.) Vinod Kumar Seth, 
Under Secretary, (Home), 
Delhi Administration: Delhi. 


17.. The schedule annexed to the 
order refers to the objectionable passages 
by referencés to the pages of the book 
at which they appear. Such passages 
are 52 in number. i 


18. The new order of forfeiture - 
necessitated’ a new challenge. But rather 
than drive the petitioners to file fresh 
petitions, we permitted them to amend 
their petitions, the Advocate General not 
objecting. We have now to consider 
the. validity of the notification. issued by 
the 2nd Respondent on the 26th Septem- 
ber, 1968. This notification was re- 
published by the Government of Maha- 
rashtra in its Gazette dated the 17th 
October, 1968. 


19. We might mention before we 
begin to consider the several points rais- 
ed before: us that after the questions of 
law were argued and before the argu- 
ment on the merits of the book com- 
menced, the learned Advocate General 
applied to us that further proceedings 
be held in camera. He apprehended that 
arguments on the drift and meaning of 
the objectionable passages might receive 
wide publicity in newspapers and that 
persons not directly concerned with the 
case and vet present in the Court-room 
would hear the passages read out by 
Counsel and thereby the very purpose 
of the order of forfeiture shall have 
been frustrated. ‘We found ourselves 
unable to agree that there were any cir- 
cumstances justifying a departure from 
the normal rule that all Court proceed- 


ings must be open to public. The pro- 
ceedings beore us did not appear to 
have excited public curiosity. In so far 


as we knew or had the means to know, 
no newspaper gave undue publicity to 
the hearing before us nor was our Court- 
room anywhere neer to being crowded 
at any time. Though therefore, there is 
no doubt that in the exercise of our in- 
herent powers, we could have directed 
that further proceedings be . held in 
camera, we did not think that the ends 
of justice clearly required the adoption 
of such a course. However, in order 
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that under the guise of reporting Ceurt 
proceedings, passages charged as okijec- 
tionable may not be ‘reproduced in print, 
we directed by a written order dated 
the 8th October, 1968 that until fur her 
orders, no newspaper, journal, perindi- 
cal or pamphlet shall, while ` reporzing 
the proceedings of the case, set, out any 
of the passages mentioned in the sche- 
dule to the order of forfeiture dated the 
26th September, 1968 or any part or pist 
of any of such passages. 


20. We must now consider the 
preliminary objection raised by the 
learned Advocate General that this Eigh 
Court has no jurisdiction 
the petition in so far as it purports to 
be filed under Section €9B of the Code 
of Criminal Procedure. The contenzion 
is that the order of forfeiture was pass- 
ed by the Delhi ‘Administration and 
therefore the application under Bec- 
tion 99B to Set aside that order can lie 
to the High Court of Delhi only.: No 
other High Court, it is urged; has juris- 
diction to entertain the application. As 
the contention is based on language of 
Section 99B, it is necessary to cons:der 
that section and other allied sections. 


21. Section 99A . of the Code 
under which the 2nd Respondent passed 
the impugned order reads thus; 


“99A. (1) Where— 


(a) any newspaper, or book as de- 
fined in the Press and Registration of 
Books Act, 1867, or - 

(b) any document, 


wherever printed, appears fo the 
State Government to contain ary sedi- 
tious matter or any matter which pro- 
motes or is intended to vromote feelings 
of enmity or hatred between different 
classes of the citizens of India or which 
is deliberately and maliciously intended 
to outrage the religious feelings of any 
such class by insulting the religion or 
the religious beliefs of that class, that 
is to say, any matter the publicatior of 
which is punishable under Secticn 124A 
or Section 153A or Section 295A of the 
Indian Penal Code, the State Govern- 
ment may, by notification in the Official 
Gazette stating the grounds of its opin- 
ion, declare every copy of the issue of 
the newspaper containing such matter, 
and every copy of such book or other 
document to be forfeited to Government 
and thereupon .any police-officer may 
seize the same wherever found in Irdia 
and any Magistrate by warrant autho- 
rize any police officer not below the 
rank of sub-inspector to enter upon and 
search for the same in any premses 
where any copy of sucn issue or any 
such book or other document may be 
or may be reasonably suspected to be. 


‘to enterzain . 
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(2) In sub-section (1) “document” 
includes also any painting, drawing or 
photograph, or other visible representa- 


= 22 Section 99B, which provides 
for.a.challenge to the order of forfeiture 
reads thus :— 


. “99B. Any person having any inter- 
est in any .newspaper, book or other 
document, in respect of which an order 


‘of forfeiture has been made under Sec- 


tion 99A, may, within two months from 
the date of such order, apply to the 
High Court. to set aside such order on 
the ground that the issue of the news- 
paper, or the book or other document, 
in respect of which the order was made, 
did not contain any seditious or other 
matter of such a nature as is referred 
to in sub-section (1) of Section 99A.” 


23.. Section 99G of which the 
marginal note reads “jurisdiction barred” 
provides:-— 


. “09G. No order passed or action 
taken under Sec. 99A shall be called in 
question in ‘any Court otherwise than 
in accordance with the provisions of 
Section 99B.” 


24. The question which falls for 
consideration in the light of these provi- 
sions is whether -an -application under 
Section 99B can He in that High Court 
only which has jurisdiction over the 
area comprised within the territorial 
limits of the State Government which 
passes the order of forfeiture or whether 
any other High Court within whose ter- 
ritorial jurisdiction any part of the cause 
of action arises for challenging the order 
of forfeiture can also entertain the ap- ' 
plication. The contention of the peti- 
tioner is that the book was printed and 
published in Poona, copies thereof were 
seized in Poona in enforcement of the 
order of forfeiture and therefore this 
High Court has jurisdiction to entertain 
and decide the application in so far as, 
it is referable to Section 99B. 


25. We must confess that the 
question is not free from difficulty. The 
Sections on which the decision of the 
question turns are couched in terms far 
too vague and general to afford any real 
assistance. Section 99A, in so far as is 
relevant on the question of jurisdiction, 
prvoides that where any book, “where- 
ver printed”, appears to “the State Gov- 
ernment” to contain any matter which 
is punishable under Section 153A ‘of the 
Indian Penal Code, it may declare every 
copy of the book to be forfeited to Gov- 
ernment and thereupon any police officer 
may seize the same “wherever found in 
India”. The width of the language em- 
ployed in Section 99A leaves no doubt 
that the power of a State Government 
to forfeit objectionable matter is not gov- 
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erned by the consideration whether the 
matter is printed or published within its 
territory. The place of publication finds 
no reference in Section 99A and there- 
fore it is not a relevant factor on the 
power of the State Government to for- 
feit a book. The place of printing is ex- 
pressly made inconsequential because 
the power to forfeit a book can be exer- 
cised by the State Government where- 
ver the book may have been printed. 
Whether the book enjoys wide circulation 
or any circulation at all in the area 
within the limits of the ‘State Govern- 


ment which passes en order of forfei- 


ture is also not made relevant by the 
Section. Finally on the language of the 
Section, it does not seem necessary that 
the harmful consequences of the matter 
charged as objectionable must ensue or 
be felt within the State. In short, there- 
fore, it is competent to a State Govern- 
ment to pass an order of forfeiture 
under Section 99A, even if the objec- 
tionable matter is printed or published 
outside its area, the matter has com- 
paratively little or no circulation within 
its area and even if the harmful conse- 
quences thereof are not particularly or 
especially felt within that area. 


+ 26. At one end, thus, the width 
of power ‘is striking. But would it justify 
a construction that will correspondingly 
confer a-remedy on an aggrieved party, 


equally striking in its width? That is 
the position for which the petitioner 


contends. It is urged on his behalf that 
if the Delhi Administration chooses to 
forfeit a Marathi book printed, published 
and substantially circulated in Maha- 


. rashtra and if in pursuance of such an 


order, an order which the Government 
of Maharashtra did not deem it neces- 
sary to pass, copies of the book are 
seized in Poona, it would be unjust to 
deny to the petitioner an easy remedy 
in the highest Court of his own State. 
Section 99B does not restrict the right 
to apply by specifying any particular 
High Court and therefore, according to 
the petitioner, this High Court would 
have jurisdiction to entertain the appli- 
cation filed under that Section. 


27.: The argument is not wholly 
devoid of substance but there are rea- 
sons that have led us to reject it. Firstly, 
whether a remedy is as wide as the 
power against the exercise of which it 
is enforceable must primarily depend on 
the language of the statute which con- 
fers the remedy. It may be good policy 
to balance the width of a power by the 
width of a remedy afforded to prevent 
the abuse of that power. But that is 
for the Legislature to consider. A Court 
called upon to construe the nature and 
content of a remedy is bound by the 
language of the Section which prescri- 


_struction of a Section. 
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bes the remedy. What is sound policy 
may not be a safe-guard to the true con- 
Therefore, the 
argument of the petitioner that the 
remedy should be held to be unhamper- 
ed by the consideration as to which 
State Government passed the order of 
forfeiture, because the power of State 
Governments to act under Section 99A 
is untrammelled by considerations like 
where the book was printed or published 
fails to impress us. 


28. If an order of forfeiture pass- 
ed by a State Government could be per- 
mitted to be challenged in the High 
Courts of other States, a sharp conflict 
of jurisdiction will arise. ~Copies of the 
forfeited book can be seized under Sec- 
tion 99A wherever they are found in 
India.. If such copies are seized, say, 
from a dozen different States, a dpzen 
applications would lie under Sec. 99B i 
as many different High Courts. In 
Khajoor Singh v. Union of India, AIR 
1961 SC 532 the Supreme Court refused 
to introduce in Article 226 of the Consti- 
tution (as it then stood) the concept of 
the place where the order has effect, in 
order to determine which High Court 
had jurisdiction to grant relief under 
Article 226. on the ground, mainly, that 
the introduction ‘of such a concept may 
give rise to “confusion and conflict of 
jurisdictions”. Sinha, C. J. who deliver- 
ed the majority judgment has taken, 
what is for’ our purposes, a useful illus- 
tration of an order passed by an autho- 
rity in Calcutta affecting six persons 
living. in six different States. On the 
language oz Article 226 (without Cl. 1A 
which was introduced in 1963), it was 
held that the order could be challenged 
only in the High Court within whose 
jurisdiction the authority was located, 
“if one is to avoid confusion and con- 
flict of jurisdiction” (Para 13). There- 
fore, unless the wording of the statute 
compels such a construction, one must 
so construe it as would avoid a conflict 
of jurisdiction. There is nothing in Sec- 
tion 99B to compel the construction that 
an order of forfeiture passed under sec- 
tion 99A can be challenged under Sec- 
tion 99B in any High Court within whose 
territorial jurisdiction the order has 
taken effect. Therefore, the better view 
is that the order passed by a State Gov- 
ernment under Section 99A can be chal- 
lenged under Section 99B-in that High 
Court only which has jurisdiction in 
relation to the territories of that State. 


29. And indeed, if the petitioner’s 
argument is correct, why is it even 
necessary that in order to give us juris- 
diction to entertain the application in so 
far as it purports to be under Sec. 99B, 
copies of the book should have been 
seized from a place within our. jurisdic- 
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tion? Section 99B speaks of the exist- 
ence of no such condition to the exer- 
cise of jurisdiction by the High Court. 
It does not say that the application cen 
be made to the High Ccurt in whose 
jurisdiction the order of forfeiture takas 
effect. It says, in terms as wide as is 
conceivable, that any person, having ia- 
terest in the book may “apply to the 
High Court” to set aside the order of 


forfeiture. It seems to us that the arga- 


ment that this Court has jurisdiction 
because the copies of the book were 
seized from a place within its jurisdic- 
tion wrongly imports in the constru-- 
tion of Section 99B the concept that ore 
can enforce a remedy in a Court withm 
whose jurisdiction a part of the cause 
of action has arisen. That is not a com- 
mon law principle. In India. it applies 
in civil actions by reason of the express 
provision in Section. 20 (c) of the Coce 
of Civil Procedure by virtue of which 
a suit can be instituted in a Court with- 
in the local limits of whose jurisdiction 
the cause cf action, wholiy or in part 
arises. It applies to certain criminal as- 
tions by reason of the provision in Secs- 
tion 179 of the Code. of Criminal Proce- 
dure under which, if a person is accused 
of an offence by reason of anything 
which has been done and of any conse- 
quence which has ensued, the offence 
may be tried by a Court in whose juris- 
diction any such thing has been done 
or any such consequence has ensued. 
Section 99B does not contain a corres- 


‘ponding clause. Logically, therefore, the 


form which the petitioners argumert 
must take is that this Court has juris- 
diction because under the wide language 
of Section 99B any and every Higa 
Court has jurisdiction to consider the 
validity of an order of forfeiture passed 
by any State Government. Such aa 
argument merely takes note of the cor- 
venience of an individual. It ignores tha 
salient rule that you must, unless so 
compelled by the language of the ste- 
tute, avoid a conflict of jurisdiction. 


30. It is possible to suggest a 
reason why the Legislature did not spe 
cify in Section 99B that the application 
will lie to that High Court only whicno 
exercises jurisdiction in relation to tha 
territory of the State Government which 
passes the order of forfeiture. Sec 
tion 4 (i) of the Code of Criminal Pra- 
cedure says, in so far as is relevant, 
that in relation to any local area other 
than Andaman and Nicodar Islands, 
“High Court” means the highest Court 
of Criminal Appeal for that area. Sec- 


tions 99A to 99G of the Code are parta- 
of the same scheme so that words oz» 


phrases occurring in one of these sec- 
tions must ke construed in the light of 
the provisions of’ the other cognate sec 
tions. . The expression “the High Court’, 
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_ occurring in Section 99B, must therefore 


be understood in the light of the expres- 
sion “the State Government”—the Gov- 
ernment which is empowered to take ac- 
tion under Section 99A. Reading these 
two sections together and reading them 
along with the definition clause in Sec- 
tion 4 (i), it would be reasonable to say 
that an application under Section 99B 
would lie to that High Court only, which 
exercises jurisdiction in relation to the 
area of the State Government which pass- 
es an order of forfeiture under S. 99A. 
Section 99A empowers “the State Gov- 
ernment” to pass an order of forfeiture, 
while Section 99B confers a remedy on 
a person aggrieved by that order to ap- 


ply to “the High Court” tc set aside 
the order. The implication is that the 
remedy must lie in the High Court 


which exercises jurisdiction in relation 
to the territories of the State Govern- 
ment which passes the order of forfeij- 
ture. 


31. Section 99G of the Code pro- 
vides that “no order passed or action 
taken under Section 99A shall be called 
in question in any Court otherwise than 
in accordance with the provisions of 
Section 99B.” Thus, not only. does the 
statute limit the remedy to an applica- 
tion, but it ordains that the application 
must be filed in “the High Court” as 
contemplated by Section 99B and in no 
other Court. This is some indication 
that the remedy was intended to be re- 
stricted. The language of Section 99G 
is not suited to convey an intention that 
a free choice of forum was, as it were, 
left to the discretion of the person ag- 
prieved by the order of forfeiture. The 
language of Section 99G is the language 
of exclusion, not of enlargement of juris- 
diction. -> 


32. The fact that the notification 
issued by the Delhi Administration on) 
the 26th September, 1968 was republish- 
ed by the Government of Maharashtra 
in its gazette dated the 17th October, 
1968 cannot confer jurisdiction on this 
Court to entertain the application under 
Section 99B. Republication of the noti- 
fication by the Maharashtra Govern- 
ment is obviously for the general infor- 
mation of the public. The notification 
of the Delhi Administration .was re- 
published in Part IV-C of the Gazette 
of the Government of Maharashtra. In 
that part are published notifications of 
Government other than the Government 
of Maharashtra. There is therefore no 
scope for saying that by republishing 
the notification of the Delhi Administra- 
tion, the Government of Maharashtra 
adopted it as its own. The challenge 
contemplated by Section 99B is to the 
order of forfeiture and not to a notifi- 
cation republishing that order. There- 
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fore, no application can lie under Sec- 
tion 99B to challenge the notification of 
the Maharashtra Government republish- 
ing that of the Delhi Administration. In 
re, Ghulam Sarvar Figar. AIR 1962 
Andh Pra 526 and in Gulam Sarwar 
Firgar v. State of Bihar, AIR 1963 Pat 
284, it was held that a notification re- 
publishing a notification of forfeiture 
cannot be. challenged under Section 99B. 
Thus the challenge under Section 99B 
can only be to the Parent notification of 
forfeiture.. 


33. We must E ET uphold 
the preliminary objection taken by the 
learned: Advocate General that the peti- 
tions, in so far as they purport to be 
filed under Section 99B of the Code, 
cannot lie in this Court. In our opinion 
the High Court of Delhi, and no other 
High Court, would have jurisdiction to 
entertain the petitions filed under Sec- 
tion 99B to challenge the order of for- 
_ |feiture passed by the Delhi Administra- 
tion on the 26th September, 1968. 


34. It is plain that as the peti- 
tions are not maintainable in this Court 
under Section 99B, we cannot’ give to 
the author or the ‘publisher the benefit 
of the wide powers possessed by the 
High Court under Section 99D. - Under 
that Section, the High Court can exa- 
mine the objectionable matter on merits 
and decide whether the grounds on 
which the Government formed its opin- 
ion that the matter is objectionable 
justify that opinion. If the High Court 
is not satisfied that the book is objec- 
tionable as alleged, it. can set aside the 
order of forfeiture. The special juris- 
diction created by Sections 99B and 99D 
would have given to the petitioner a 
two-fold advantage. Acting under those 
provisions we could have reviewed the 
book on merits and set aside the order 
“of forfeiture if we were not satisfied 
that the book contains matter which pro- 
‘motes feelings of enmity and hatred be- 
tween the Hindus and Muslims in India, 
the publication of which is punishable 


under section 153A of the Penal Code. - 


However, we could not have sustained 
the order on grounds other than those 
mentioned in the order of forfeiture. 
We cannot add to the grounds but we 
can review the book on merits under 
Section 99D. That benefit cannot now 
go to the petitioner as we have no juris- 
diction to entertain the petitions under 
Section 99B. 


35. That, however, is not the 
end of the petitions because Article 226 
of the Constitution is also invoked. On 
that aspect, the fact that the order of 
forfeiture was passed by the Delhi Ad- 
ministration makes no difference be- 
cause under Clause 1A which was in- 
serted in Article 226 by Section 8 of 
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the Constitution (Fifth Amendment) Act, 

1963, the power conferred on the High 
Courts by Clause 1 can be exercised by 
any High Court exercising jurisdiction 
in relation to the territories omi 
which the cause of action, wholly or in 
part, arises- for the exercise .of such 
power notwithstanding that the seat of 
the Government to which a direction, 
order or writ is to be issued is not with- 
in those territories. In the instant case, 
the copies of the book were seized in 
Poona in pursuance of the order of for- 
feiture passed by the Delhi Administra- 
tion and therefore a part of the cause of 
action has arisen in the territory In re- 
lation ` -to which we can exercise 












competent under Article 225. 
consider later whether, though the’ peti- 
tions are competent, we should, in our 
discretion, grant any relief to the peti 
tioner. 


36. The petitioner challenges in 
the first place the constitutionality of 
Section 89A of the Cade of Criminal 
Procedure on the ground that it violates 
the guarentees contained in Arts. 19 (1) 
(a), 19 (1) (f) and 19 (1) (g) of the Con- 
stitution. Clauses (a) and (f} are relied 
upon on behalf of the- author, while 
Clause (g) is relied upon on behalf of 
the publisher.. The argument is that 
Section 99A is unconstitutional because 
it places unreasonable restrictions on, 
the right of free speech and expression 
the right to acquire and hold property: 
and the right to carry on business as a 
publisher. Reasons why the restrictions 
are unreasonable: are said to be these: 


(a) The restrictions are unreasonable 
not only because the power conferred 
by Section 99A is wide but-more so be- 
cause if must be exercised in its fullest 
amplitude or not at all. Even if a State 
Government takes the view that an ob- 
jectionable matter needs to be proscrib- 
ed within its own territory only or with- 
in any narrower limits or within an 
area larger than its own but -not extend- 
ing ‘over the entire country, it has no 
power to restrict the operation of the 
order of forfeiture in that fashion. It 
is obliged, in all cases, to pass an order 
which will- embrace the whole country 
whether or not the harmful effects of 
the objectionable matter are likely to 
be felt in the entire country. The order 
thus, requires neither inteligent care 
nor deliberation. 


(b) One State Government ‘is given 
the power to pass an order which will 
interfere with the discretion of another 


' Government. In the instant case, for ex- 


ample, the Government: of Maharashtra 
did- not, apparently, feel the necessity 
of proscribing the book but notwithstand- 
ing that, the order of the Delhi Admini- 
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stration will operate in Maharashtra, as 
copies of the book can be seized wher- 
ever they are found. 


(c) The order must remain in foree 
in perpetuity, for there is no provisicn 
for its withdrawal even after the rea- 
sons for forfeiture have ceased to exist; 
assuming that the order can be with- 
drawn, there is in any case no. provisicn 
for the return of the copies. seized in 
pursuance cf the order of forfeiture. 


(d) The section does not  stinulace 
that there must be nexus between tke 
proscribed matter and the local conci- 
tions obtaining within the territory of 
the State Government which passes tke 
order of forfeiture. A State Govern- 
ment can pass an order of forfeiture 
even if the harmful consequences are 
not felt within its territory. 


(e) The section does not eenieneies 
any hearing being given to the euther 
or the publisher before an order adverse 
to their interests is passed. 


(H The remedy provided by Sez- 
tion 99B against an order passed under 
Section 99A is illusory because, if tke 
pre ary objection raised by tke 
Advocate General to the jurisdiction of 
this Court is well founded, 

(i) the remedy is inconvenient and 

expensive, and 

fii) the application under S. 993 
has to be filed within 2 montis 
of the date of the order. `t 
may be well-nigh impossible 
for an author or publisher to 
know within thet - time thet 
some State Government has in 
some part of the country pass- 
ed an order of forfeiture. 


37. Some of these grievances and 
some of the: difficulties which a persoa 
‘in the position of the petitioner may 
have to countenance are genuine but we 


are unable for that reason to hold thet: 


the impugned section imposes unreasor- 
able restrictions on the petitioner’ s rigkt 
of free speech and expression oor tha 
right to acquire and hold property -ar 
the publisher’s right to carry. on his bus? 
ness. 


38. . There is no doubt, that th2 
freedom of speech and expression ir- 
cludes freedom of the press and circul 
tion but the right, as stated in Arti 
cle 19 (2), cannot affect the operation 
of any existing law in so far as suca 
law imposes reasonable restrictions on 
that right, in the interests, inter alia, af 
public order. Similarly assuming that 
the fundamental right of the petitioner 
under Article 19' (1) (f) is violated as h2 
cannot, on account of the order of for- 
feiture, acquire or hold a copy of tha 
book that right, as provided in Arti 
cle 19 (5) cannot affect the operation of 
any existing law in so far it imposes 
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reasonable restrictions in the interests of 
the general public. In the same manner, 
the right of the publisher to carry on 
his business is subject, as provided in 
Article 19 (6) to the operation of any’ 
existing law in so far as it imposes rea- 
sonable restrictions on that right in the 
interests of the general public. Section 
99A is an ‘existing law’ as it was in force 
immediately before the commencement 


- Of the Constitution, having been insert- 


ed in the Code of Criminal Procedure 
by the Press Law Repeal and Amend- 
ment Act No. XIV of 1922. The ques- 


tion therefore to be considered is whe- . 


ther the restrictions imposed by Sec- 
tion 99A on the aforesaid fundamental 
rights are reasonable. That the restric- 
tions on the right of free speech and 
expression are in the interests of public 
order and those on the other rights are 
in the interests of the general public is 
undeniable. 


39. On the reasonableness of res- 
trictions, Patanjali Sastri, C. J. laid 
down a test in State of Madras v. V. G. 
Row, AIR 1952 SC 196, which has been 
adopted in several subsequent decisions. 
The learned Chief Justice said: 


“It is important......... to bear in mind 
that the test of reasonableness, wher- 
ever prescribed, should be applied to each 
individual statute impugned, and no ab- 
stract standard, or general pattern of 
reasonableness can be laid dewn as ap- 
plicable to all cases. The nature of the 
right alleged to have been infringed, the 
underlying purpose of the restrictions 
imposed, the extent and urgency of the 
evil sought to be remedied thereby, the 
disproportion of the imposition, the pre- 
vailing. conditions at the time should all 
enter into the judicial verdict.” 


40.. In Chintamanrao v. State of 
M. P., AIR 1951 SC 118 it was explained 
that what is meant by ‘reasonable res- 
triction’ is: 

E aas «that the limitation imposed 
on a person in enjoyment of the right 
should not be arbitrary or of an exces- 


- sive nature, beyond what is required in 


the interests of the public.. The word 
‘reasonable’ implies intelligent care and 
deliberation, that is, the choice of a 
course which. reason dictates. Legislation 
which arbitrarily or excessively invades 
the right cannot be said to contain the 
quality of reasonableness......... : 

41. Let us, in the light of these 
tests, consider the various grounds urged 
by the petitioner as constituting exces- 
sive or arbitrary encroachment on his 
rights. 


42. The. first ground of challenge 
is that the State Government which 


deems it necessary to pass an order of 
forfeiture is left no choice save to pass 
an order which will pervade the whole 
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country. It cannot restrict the opera- 
tion of the’ order to a lesser area even 
if it deems fit to do so. The grievance 
in other words is that the limitations im- 
posed by S. 99A on the freedom of speech 
and expression are of an excessive 
nature, beyond what is required in the 
interests of the general public. 


We cannot accept this argu- 


_ 43. 
ment. While judging of the reasonable- 


ness of restrictions, we must have regard 
to the nature of the right infringed and 
the purpose for which the restrictions 
are imposed. The object of Section 99A 
is to prevent the circulation of written 
matter, (i) which is seditious so as to 
fall under Section 124A or (ii) which 
promotes or is intended to promote feel- 
ings of enmity or hatred between dif- 
ferent classes or communities so as to 
fall under Section 153A.or (iii) which 
is deliberately and maliciously intended 
to outrage the religous feelings of any 
such class by insulting the religion or 
the religious beliefs of that class. so as 
to fall under Section 295A of the Indian 
Penal Code. Sedition consists of bring- 
ing or attempting to bring into hatred 
or contempt or exciting or attempting 
to excite disaffection towards the Gov- 
ernment established by law in India: 
Any order forfeiting seditious writing 
must in the very nature of things ope- 
rate throughout the country. for it can- 
not be that a writing is seditious in one 
part of the country but not in another. 
The two other evil consequences of the 
written word which Section 99A seeks 
to combat. namely, promotion of class 
hatred and disparagement of religious 
beliefs such as would attract Secs. 153A 
and 295A. stand more or less on the 
same footing. Promotion of hatred be- 
tween different classes of citizens, as for 
example, Hindus and Muslims or. deli- 
berate, malicious acts intended to out- 
rage the religious feelings of any class 
\by insulting its religion or religious be- 
liefs are not purely local problems. 
Recent history shows that these tenden- 
cies constitute a serious. danger to the 
very way of life to which we are 
pledged’ under the Constitution. Writ- 
ings calculated to foment communal or 
class rivalries by encouraging enmity or 
hatred between different religious. racial 
or language groups or by insulting the 
religion or religious beliefs of a class 
have country-wide repercussions. Expe- 
rience, for example, shows that com- 
munal disturbances which, now, are by 
no means infrequent have the discon- 
certing tendency of spreading rapidly 
from one region to another. The notifi- 
cation of the Government of India dated 
the lst November, 1967 (The Gazette of 
India, Extraordinary. Part II, S. 3 (ii). 
Page 1713) by which a Commission of 
Inquiry was appointed under the Chair- 
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manship of Mr. Raghubar Dayal, ex- 
Judge of the Supreme Court. to inquire 
into “a definite matter of public impor- 
tance, to wit, the communal disturbances 
that have occurred in the country since 
the first day of August 1967” shows that 
the problem is cf national importance. 
How infectious the communal virus is, 
would appear from the proximate dates 
mentioned in the schedule to that noti- 
fication, on which disturbances occurred 
in areas as. far removed as Ranchi and 
Sursand (Bihar) Jainpur and Suchetpur 
(U. P.). and  Sholapur, Ahmednagar 
and Malegaon .(Maharashira). Consider- 
ing therefore that the right invaded is 
the right of free circulation and the ob- 
ject of the restrictions is to prevent an 
abuse of that right which will have 
countrywide repercussions, we are of 
the opinion that the restrictions are not 
beyond what is necessary in the interests 
of public order or the interests of the 
general public. 


44. It is also necessary to bear in 
mind that if cbjectionable literature 
were to be banned in one State and not 
in others, the order of forfeiture will þe 
difficult to enforce because copies which 
are in circulation in the other States are 
bound to trickle into the neighbouring 
State. But what is really more impor- 
tant is that if the forfeiture were not 
to operate in all other areas the harm- 
ful effects of the writing which will oc- 
cur in those areas where the writing cir- 
culates freely will sooner or later, be 
felt in the State issuing the order of for- 
feiture. 


45. We must also point out that 
it is not strictly accurate to say that the 
State Government issuing an order of 
forfeiture under Section 99A gives or 
must give to that order a country-wide 
operation. The State Government mere-|. 
ly passes an order of forfeiture as it has 
done in the present case. It does not 
stipulate in the order that it will ope- 
rate all over the country. The effect, 
however, of the order is that any police 
officer may seize copies of the objection- 
able matter, wherever found in India. It 
is not a fair reading of Sec. 99A to say 
either, that the State Goverment gives 
or is required urider the terms of that 
section to give an extra-territorial ope- 
ration to its order or that the moment 
a State Government passes an order of 
forfeiture. police officers in other States 
must, without more, act in aid of that 
order by seizing copies of the objection- 
able matter wkich are in circulation 
within their respective jurisdictions. Sec- 
tion 99A merely enables all police offi- 
cers to seize copies wherever found, and 
that is because, without that power the 
order of forfeiture would be denuded of 


its efficacy. 


1971 


46. This consideration also ans- 
wers the second objecticn mentionec in 
(b) above. The Delhi Administration has 
in no way interfered with the discrezion 
or the powers of the Maharashtra Cov- 
ernment. It has passed an order of for- 
feiture the consequence of which, urder 
Section 99A is, that any police officer 
may seize copies of the book wherever 
found in India. A police officer in Maha- 
rashtra can, if so required, seize copies 
found in the State and likewise police 
officers in other States may seize copies 
found in those States. Such an enabing 
power of seizure cannot be’ construed as 
constituting an encroachment on the 


rights or privileges of other State Gov- 


ernments. Besides, the petitioner has no 
locus to complain that the rights of the 
other State Governments are - invaced. 
He can only complain of unreasoneble 
restrictions imposed by the statute on 
his rights. 


47. There is no substance in the 
objection mentioned in ‘c) - above Zor, 
under Section 21 of the General Clatses 
Act, 1897, if by any Central Act a power 
to issue a notification or order is con- 
ferred, then that power includes a power 
to rescind the notification or order. The 
question of the return of copies seized 
in pursuance of a notification world 
only arise on the rescission of the noti- 
fication. We have no doubt that though 
Section 99A does not make any spec fic 
provision therefor, if a State Govern- 
ment withdraws the order of forfeiture 
it must return the copies seized in an- 
forcement of that order. The valicity 
of the seizure would lapse with “he 
withdrawal of the order under which 
- ithe. seizure was made. 


_ 48. Regarding (d) above, we have 
in the first place pointed out alreedy 
that matters which fall under Ss. 124A, 
153A or 295A are of national importance 
because they . have country-wide rerer- 
cussions. In the very nature of ‘thirgs, 
there cannot, for example, be nexus Je- 
tween local conditions and `a seditious 
writing. Sedition is sedition all over -he 
country. Besides, there is no warrant 
for assuming that any State Government 
will pass an order of forfeiture in Cis- 
regard of the .local conditions obtaining 
within its territory. In appropriate cases, 
an order which discloses non-applicat*‘on 
of mind or mala fides can be set as-de 
but these are not to be assumed. “Abuse 
of power given by a law sometimes 
occurs; but the validity cf the law can- 
not be contested because of such an ap- 
prehension” (Per Kania, C. J. in Dr. 
N. B. Khare v. State of Delhi, AIR 1£50 
SC. 211). On the contrary as observed 
by Patanjali Sastri, C. J. in State of 
West Bengal v. Anwar Ali Sarkar, AIR 
1952 SC 75, where the question is whe- 


. These provisions virtually 


-stitute an unreasonable 


_ Sonableness of substantive 
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ther a discretionary power is liable to 
be abused, there is’ a presumption that 
a public authority will act honestly and 
reasonably in the exercise of its statu- 
tory powers. In the instant case the 
discretion is vested, not in an inferior 
official but, in the State Government 
itself and therefore the presumption, as 
stated in Matajog v. H. C. Bhari, AIR 
1956 SC 44, is strengthened. 


49. Regarding (e), it is true that 
Section 99A does not provide that the 
writer or publisher should be heard be- 
fore passing an order of forfeiture but 
it is very important to bear in mind 
that Sections 99B and 99D provide for 
a full judicial review of the order. Under 
Section 99B an application to set aside 
the order of forfeiture can be made to 
the High Court within two months 
from the date of the order by any person 
having any interest in the forfeited mat- 
ter. This application is required under 
Section 99C to be heard and determined 
by a Special Bench of the High Court 
composed of three Judges. Under Sec- 
tion 99D the Special Bench has got the 
power to set aside the order of forfei- 
ture, “if it is not satisfied that the issue 
of the newspaper, or the book or other 
document, in respect of which the ap- 
plication has been made” contains ob- 
jectionable matter of the nature refer- 
red to in sub-scetion (1) of Section 99A. 
give to every 
aggrieved person the right of an appeal 
against the order of forfeiture and there- 
fore, the fact that there is no provision 
for hearing the writer or the publisher 
before the order is passed cannot con- 
restriction on 
their fundamental rights. 


50. While determining whether 
the restrictions are reasonable, the rea. 
as well as 
procedural provisions of law has to be 
considered and one must inquire whe- 
ther the impungned law provides reason- 
able safeguards either by conferring a 
right of appeal to a higher authority or 
a right to have the matter judicially re- 
viewed. In Virendra v. State of Punjab, 
AIR 1957 SC 896. the Supreme Court 
considered the validity of Sections 2 and 
3 of the Punjab Special Powers (Press) 
Act, 1956. The order issued against the 
petitioner under Section 2 (1) (a) of that 
Act prohibiting him from publishing any 
article relating to certain activities for 

a period of two months was upheld by 
the Supreme Court as the order was of 
a limited duration and there was a right 
of representation against it. The order 
passed under Section 3 prohibiting the 
petitioner from bringing into Punjab 
certain newspapers printed and publish- 
ed at Delhi was set aside as it was not 
limited ın point of time and as there 


f months of the date. of the order. 
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was no provision for making a repre- 
sentation against that order. 


ol. It is urged on behalf of the 
petitioner that in assessing the reason- 
ableness of the restrictions imposed on 
the petitioner’s rights, we must not ig- 
nore that the power to impose restric- 
tions has been given to the State Gov- 
ernment which has to act subjectively 
and not objectively. For example, if a 
book “appears to the State Government” 
to contain objectionable matter of the 
nature mentioned in Section 99A, the 
State Government can pass an order of 
forfeiture. Now, normally, a subjective 
decision depends. conclusively 
opinion formed by an authority charged 
with the duty to form a particular opin- 
‘Fon. The reasonableness of the satisfac- 
zion of such authority cannot be tested 
Dy the Court. The fact, however, that 
the order of forfeiture can be passed by 
the State Government on its subjective 
satisfaction loses its sting, because a per- 
son aggrieved by the order can take the 
matter tothe High Court which is entitled 
under Section 99D to review the order 
on merits. The vesting of subjective dis- 
cretion in the State Government 


reasonable - restriction on the funda- 
mental rights of the petitioner. In Tika 
Ramji v. State of U. P., AIR 1956 SC 676, 
the Supreme Court held that the 
requirement of procedural reasonableness 
was satisfied even though the statute 
which was -assailed on the ground that it 
imposes unreasonable restrictions on the 
right to carry on business, provided for 
an administrative appeal only. Similarly, 


in Kishan v..State of Rajasthan, AIR 1955. 


SC 795 the Supreme Court upheld Sec- 
tion 86 of the Marwar Land Revenue 
Act, 1949 on the ground, inter alia, that 
the orders of the Settlement Officer 
were subject to revision by the Board 
of Revenue. 


52. Thus, even a judicial review 
is not held to ‘be an essential condition 
lof reasonableness, if adequate safeguards 
are provided by the Legislature to pre- 
vent the executive authority from ex- 
ercising its discretionary power arbitrari- 
ly. The case before us is stronger, for 
the Legislature has provided a remedy 
in the nature of an appeal to the High 
Court against the order of forfeiture. 


53. Lastly, regarding . the objec- 
tion mentioned in (f) above, we do not 
agree that the restrictions are unreason- 
able either because the remedy is in- 
convenient and expensive or because the 
application has to be filed Tn ie 

e 
inconvenience and expense involved in 
making a journey, say to Delhi from 
a distant part of the country where the 
book might have been printed or publish- 


on the. 


can-. 
not therefore be considered to be an un- 


A.I. R. 


ed or where copies -of the book might 
have been seized is not relevant on the 
question whether the restrictions are 
reasonable. The remedy by way of an 
application to. the High Court of Delhi, 
the order of forfeiture having been 
passed by the Delhi Administration could 
have been said to be illusory, if before 
a person could avail himself of that 
remedy he’ was required by law to 
satisfy onerous conditions. Section 99B 
however does not impose any such condi- 
tions. It confers an absolute right to 
apply to the. High Court and the only 
condition which qualifies that right is 
that the application. must be filed with- 
in two months of the date of the order. 


54. This condition cannot also be 
considered unreasonable. A period of 
limitation had to be provided within 
which to apply to the High Court for 
setting aside the order of forfeiture and 
whether the period fixed by the statute 
was two months or anything else, a cer- 
tain amount of arbitrariness is inevitable 
in the fixation of a period of limitation. 
In this connection attention must be 
drawn to a significant departure made 
by the Limitation Act, 1963 (Act 36 of 
1963) from the Act of 1908. (Act 9 of 


_ 1908). Under S. 29 (2) (a) of the Act of 


1908, in so far. as is material, if a special 
law prescribed for an application a 
period of limitation different from the 
period prescribed therefor by the First 
Schedule, then for the purpose of deter- 
mining any period of limitation prescrib- 
ed for an application by the special 
law, the provisions contained in Sec- 
tion 4, Sections 9 to 18, and Section 22 
were applicable to the extent ‘to which 
they were not expressly excluded by 
the special law. By- clause (b) of Sec- 
tion 29 (2), the remaining provisions of 
the Limitation Act were- made: inappli- 
cable. -Under Section 29. (2) of.the Act 
of 1963 this position has undergone a 
significant change, because under the 
new provision, if a special law prescri- 
bes for an application a period of limi- 
tation different from the pericd prescrib- 
ed by the Schedule, then for the pur- 
pose of determining any period of limi- 
tation prescribed for an application by 
the special law, the provisions contain- 
ed in Sections 4 to 24 would. apply to 
the extent to which -they are not ex- 
pressly excluded by the special law. 
Clause (b) of Section 29 (2) of the Act 
of 1908, under which the provisions of 
that Act other than those referred to in 
Cl. (a) were excluded, has now been 
deleted. The result is that. whereas Sec- 
tion 5 of the Act of 1908 would have, 
been inapplicable to an application under 
Section 99B of the Code of Criminal 
Procedure, Section 5 of the Act of 1963 
would apply to it. Section 5 provides, 
in so far as is material, that any. appli- 
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cation may be admitted after the pres- 
cribed period if the applicant satisfies 
the Court that he had sufficient cause 
for not preferring it within that per riod. 
The grievance of the petitioner is that 
a person aggrieved by the order of for- 
feiture may not know Within a period 
of two months that such an order was 
passed, because the orders are notified in 
local gazettes and in the normal course, 
one cannot have knowledge of notizica- 
tions published in distant parts’ of the 


country. As the period of two months i 


can in proper cases be extended umder 
Section 5 of the Limitation Act of £963, 
the objection raised by the petitioner 
must fail. We have not gone into the 
provisions of the Limitation Act, parti- 
cularly Section 29 thereof. minutely, be- 
cause such doubts as might have been 
raised about the view which we Lave 
taken are removed by the judgments of 
the Supreme Court in Kaushalya Rani 
v. Gopal Singh, AIR 1964 SC 260 and 
Vidyacharan v. Khubchand, AIR _964 
SC 1099. 


55. In regard to the right claim- 
ed by the publisher under Art. 19 (1) (g), 
crime is not a business and there can 
be no fundamental right in a-crime. A 
question was raised in State of Bombay 
v. R. M. D. Chamarbaugwala, AIR _957 
SC 699, whether the Bombay Frize 
Competition Act, which regulated prize 
competitions -of a gambling nature in- 
fringed Article 19 (1) (g). It was held 
that crime could not be a business. In 
State of U. P. v. Kartar Singh, AIR 1964 
SC 1135 also, it was held that a person 
cannot assert a fundamental right urder 
Article 19 (1) (g) to carry on oe in 
adulterated foodstuffs. . 


56. In our opinion, therefore, the 
challenge made by the petitioner to the 
constitutionality of Section 99A- of the 
Code of -Criminal Procedure. must *Zail 
This conclusion accords with the 
taken by a Special Bench of the Eigh 
Court of Andhra Pradesh in District 
Board v. ‘Tahir Hussain. (?)) (N. Veera- 
brahman v. State of Andhra Pradesh), 
AIR 1959 Andh Pra 572. 


57. The next point urged on es 
half of the petitioner is that the order 
of forfeiture was.passed without appli- 
eation.of mind and therefore, it is bad. 
The book was first serialised in the 
monthly issues of a Marathi magaz-ne, 
Painjan, from June 1966 to October 1967. 
The seventh chapter of the book, “Throw 
my ashes intothe Indus” appeared inthe 
issue dated the 8th Oct. 1967 of a Marathi 
weekly called. “Sobat. The argument is 
that copies of -these journals were submit- 
ted to the authorities concerned as re- 
quired by the Press Act and yet no ac- 
tion wastaken.againstthe author or the 
publisher. After the book was publisled, 


view | 
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the Government of Maharashtra, in 
whose territory the book had the widest 
circulation, did not take any steps to 
forfeit it and it is alleged that the Mini- 
ster for Home Affairs to the Govern- 
ment of India made a statement in the 
Parlament that on consultation with the 
Legal Department of the Government of 
India, the Government did not think it 
necessary to proscribe the book. The 
circumstance that in face of these facts 
the Delhi Administration passed the 
order of forfeiture shows, according to 
the petitioner, that the orcer was pass- 
ed without application of mind. 


58. No such conclusion can. in 
our opinion, be ` deduced. The publica- 
tion of a book in a serial form may not 
produce the same impact on the readers 
as the publication of the matter in a 
book form would produce. -Then again, 
social and political conditions are not 
static. They may undergo-a change in 
the period intervening between the ap- 
pearance of the earlier instalments of 
the series and the publication of the 
book. In fact, we must in this context 
refer to a significant fact. What is now 
the seventh chapter of the book, 
“Throw my ashes into the Indus” ap- 
peared in the issue of-‘Sobat’ dated the 
8th October, 1967 while the book was 
published on the 12th October. The first 
order of forfeiture was passed by the 
Delhi Administration on the 6th of 
December, 1967. The learned Advocate 
General has raised a strong objection to 
some of the passages occurring in the 
seventh chapter and the schedule to the 
second order of forfeiture dated the 
26th September,.1968 also refers to as 
many as six pages from this chapter as 
containing objectionable material. The 
notification of the Government of India 
dated the 6th November 1967 under 
which a, Commission of Inquiry was ap- 
pointed to inquire into the communal 
disturbances which occurred in the 
country also shows that such disturb- 
ances occurred in different parts of the 
country from August till October, 1967. 
It cannot therefore be — said’ that the 
order was passed by the Delhi Adminis- 
oe without ‘a proper application of 
mind. 


59.° The argument of mala fides 
was also made by the learned: Counsel 
for the petitioner but it is substantially 
founded on the same set of facts on 
which the argument which we have just 
disposed of is based. - It was suggested 
during the course of arguments that the 
Government of Maharashtra has per- 
suaded the Delhi Administration to pass 
the impugned order, but of that we see 
no evidence. As the facts necessary to 
establish mala fides are not proved, we 
must reject this contention. ; 
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60. A point was made that by 
passing the order dated the 6th Decem- 
ber, 1967 the Delhi Administration had 
exhausted its power to act under Sec- 
tion 99A and therefore, it had no juris- 
diction to pass the second order dated 
‘ithe 26th of September, 1968. It is im- 
possible to accept this contention. As 
indicated earlier, under Section 21 of 
_ ithe General Clauses Act, 1897, a power 
to issue a notification or order includes 
a power,-inter alia, to rescind it. It was 
therefore competent to the Delhi Admi- 
nistration to rescind the first notification. 
It was thereafter open it to pass a fresh 
order, for there is nothing in Sec. 99A 
or in any principle of law which can 
affect the exercise of such a power. 


- 61. The last of the legal conten- 
tions that Section’ 153A. of the Indian 
Penal Code is ultra vires was merely 
mentioned.- No argument was made to 
show how or why the particular provi- 
sion is unconstitutional. „We will there- 
fore not pursue the point beyond say- 
ing that for reasons similar to those for 
which Section 124A of the Penal Code 
was held constitutional in, Kedar Nath 
Singh v. State of Bihar, AIR 1962 SC 
955 and Sections 295A and 505 were 
held constitutional in Ramji Lal Modi 
v. State of U. P., AIR 1957 SC 620, we 
would uphold Secticn 153A. : Briefly, 
the challenge to the constitutionality of 
Section 153A on the ground that it vio- 
lates the guarantee of free speech and 
expression must be rejected because the 
Section seeks to punish only (a) such 
acts which have the tendency to promote 
enmity or hatred between different 
‘jelasses or (b) such acts which are pre- 
judicial to the maintenance of harmony 
between different classes and which 
have the tendency to disturb public 
tranquillity. These acts are clearly cal- 
culated to disturb public order and so 
the limitations imposed by Section 153A 
are in the interests of public order. Arti- 
cle 19 (2) would therefore save S. 153A 
as being within the scope of permissible 
legislative restrictions on the funda- 


ao right guaranteed by Art. 19 (1). 
a). 


62. What remains now to consider 
is whether the impugned order is justi- 
fied on merits, that is, whether the opin- 
ion formed by the 2nd Respondent can, 
on any reasonable view, be upheld. We 
must record that learned Counsel for the 
petitioner as well as the learned Advo- 
cate General invited us to consider the 
merits of the matter, irrespective of 
what view we took of the question. of 
jurisdiction and the other legal and con- 
stitutional questions. 


63. The fresh order of. Forfeiture 
dated the 26th September, 1968, which 
was passed by the 2nd Respondent under 
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Section 99A of the Code of Criminal 
Procedure, says that the kook was for- 
feited because “it contains passages, 
references to which are given in the 
schedule, which passages read in the 
context of the book as a whole, promote 
feelings of enmity and hatred between 
Hindus and Muslims: in India”. Section 
99A of the Code, in so far as is material 
empowers the State Government to for- 
feit a book if it appears to that Govern- 
ment “to contain any matter which pro- 


. motes or is intended to promote feelings 


of enmity or hatred between different 


classes of the citizens of India.....:... that 


is to say, any matter the publication of 
which is punishable  undet......... Sec- 
tion 153A......of the Indian Penal Code.” 
Our task is to: find whether a convic- 
tion under Section 153A could be had 
on the charge that the offending passa- 
ges read in the context of- the book as 
a whole promote feelings of enmity or 
hatred between Hindus and Muslims in 
India. If the charge would be unsustain- 
able in a Criminal Court, the order of 
forfeiture must falL 


© 64. While inquiring whether such 

a charge can be sustained on the data 
disclosed in the order of forfeiture, 
namely the offending passages read in 
the context of the book as a whole, it 
is important to remember that: (1) Under 
Section 153A it is not necessary to prove 
that as a result of the objectionable 
matter, enmity or hatred was in fact 
caused between the different classes.. (2) 
Intention to promcte enmity or hatred, 
apart from what appears from the writ- 
ing itself, is not a necessary ingredient 
of the offence. It is enough to show 
that the language of the writing is of a 
nature calculated to promote feelings of 
enmity or hatred for, a person must be 
presumed to intend the natural conse- 
quences of his act. (3) The matter 


- charged as being within the mischief of 


Section 1534 must be read as a whole. 
One cannot rely on stray, isolated pas-i 
sages for proving the charge nor indeed 
can one take a sentence here and a 
sentence there and connect them by a 
meticulous process of inferential rea- 
soning. “(4) For judging what are the 
natural or probable consequences of the 
writing, it is permissible to take into 
consideration the class of readers for 
whom the book is primarily meant as 
also the state of-feelings between the 
different classes or communities at the 
relevant time. (5) If the writing is 
calculated to- promote feelings of enmity 
or hatred, it is no defence. to a charge 
under Section 153A that the writing 
contains a truthful account of past 
events or is’ otherwise supported by good 
authority. If a writer is - disloyal to 
history, it might be easier to prove that 
history was distorted in order- to 
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achieve a particular end as e.g.'to pro- 
mote feelings of enmity or hatred kte- 
tween different classes or communities. 
But adherence to the strict path vf 
history is not by itself a complete 
defence to a charge under Section 153A. 
In fact, greater the truth, greater tne 
impact of the writing on the minds of 
its readers, if the writing is otherwBe 
calculated to produce mischief. 


65. Let us then consider the 
book—its theme, its language, its in- 
nuendoes, the similies it employs and 
the moral of its story, if any—in order to 
ascertain whether the offending 
passages read in the context of the 
book as a whole fall within the mxs- 
chief of section 153A. That seems to 
us to be the crux of the matter. 


66. In order to understand the 
theme of the book, it would be neces- 
sary to make a brief and broad analysis 
of the contents of its sixteen chaptecs, 
the prologue called the “Pahile Pan” 
(The First Page), the epilogue  call=d 
“Prayojan” (Propriety) and the prefaze 
written by the publisher, under tie 
caption “Shodh” (Search}). This will 
also serve to show what the book as a 
whole reads like. 


67. Before we proceed fo ara- 
Iyse the contents of the book, we must 
mention that an English transalation of 
the book was furnished to us by tre 
learned Government Pleader who ap- 
pears for the State of Maharashtra. The 
translator has chosen to remain anony- 
mous but he deserves a word of praise. 
He has done his job very neatly. Tae 
book is written in highly 


history and mythology. The writer has 
made a free use of new Marathi parel- 
lels to ‘old and established usages. 
Savarkar started a new cult for improving 
Marathi—for ‘purifying’ it by eschewing 
the influence of other languages like 
English, Urdu and .Persian—and the 
author has taken his clue from that 
cult. As a result the language -of the 
book is at times somewhat heavy amd 
involved particularly in passages which 
contain copious references to Hindu 
Philosophy, Indian History and Myths- 
logy. The translator has done adequate 
justice to the original except in a few 
passages. Those passages were pointed 
out by us to the learned Counsel and 
they readily agreed to accept the moci- 
fications suggested by us. While analys- 
ing the book we have highlighted the 
objectionable passages, adhering to the 
translation as far as possible. To 
facilitate reference, we have’ indicated 
in the margin the corresponding pages 
of the Marathi book where the pari- 
cular passages occur. 


sanskritised 
Marathi and contains deft references Io. 


‘subject, 
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68-242. (After giving summary 
and analysis of the book Their Lord- 
ships proceeded), 


- 243. We have analysed the con- 
tents of the book at some length in 
order to give a fair idea of (i) the 
theme of the book, (ii) the nature of the 
language generally used by the author 
—its drive and its power, (iii) the 
copious references made by the author 
to historical facts, to the abiding prin- 
ciples of Hindu philosophy and to 
mythological tales, (iv) the rather free 
use of similies, metaphors, innuendoes 
and the other figures of speech’ which 
not only give vitality to the author's 
prose but lend to it a sure beauty of 
form and (v) the moral of the story 
which the author, perhaps, wants his 
readers to draw or which the readers 
could draw for themselves after going 
through the book with a certain degree 
of care and concentration. The sum- 
mary and analysis of the book given by 
us will also facilitate an assessment of 
what impact the book, as a whole 


would create on the minds of the 
readers. 
244. We have considered the 


book in all its aspects but we find our- 
selves unable to agree that it contains 
matter which “promotes feelings of 
enmity and hatred between Hindus and 
Muslims in India.” We are clearly of 
the view that it does not contain such 
matter, not certainly such matter “the 
publication of which is punishable under 
S. 153A of the Indian Penal Code.” We 
are also satisfied, if it be relavant’, that 
the book does not contain any matter 
which ‘is calculated to bring about 
enmity or hatred between Hindus and 
Muslims in India. On a fair reading of 
the book, that is not the intention of 
the writer “either, though we must 
hasten to add that the intention of the 
writer is not relevant if the writing is 
otherwise of a nature described in Sec- 
tion 153A. 


245. Whether the charge made 
against the book in the order of for- 
feiture is sustainable can best be ap- 
preciated by - considering, in the first 
place, what is the theme of the book. 
Stated generally, the theme of the book 
is Gandhiji’s assassination but that is a 
very broad way of putting the point. 
The book undoubtedly deals with that 
as the very title, “Gandhi—~ 
assassination And I” shows, but the 
book is not in any sense a bare or bald 
description of how, why and where the 
conspiracy was hatched, the actual 
incident in the prayer meeting which 
led to Gandhiji’s death, the course 
which the investigation took, the deci- 
sion of the Courts, the execution of the 
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death sentences, the incarceration of 
three of the accused and their release 


from jail. These are but a_ series of 
Important events which took place in 
succession, one of which shook the 


world by its atrocity. These events are 
not the theme of the book. They are 
its raw material. The author has woven 


his theme round the warp of these 
events. 
246. The theme of the book is 


really not one only. The central concep- 
tion which animates the book, and 
perhaps dominates it, is that Gandhiji’ S 
murder. was not the act of a madman, 
that it was a political assassination and 
that the genesis of the murder was the 
policy persistently pursued by Gandhiji 
that Muslims must be appeased at all 
.costs. - The country was partitioned as 
a measure of concession to the Muslims 
and even after the holocaust which 
occurred in the wake of partition, 
. Gandhiji pursued the policy of appeas- 
ing the Muslims, steadfastly. Pakistani 
tribesmen invaded Kashmir and there- 
fore the Government of India decided 
to withhold the payment of cash- 
balances to Pakistan. Gandhiji however 
went on a fast on the 13th January 
1948, partially to persuade the Govern- 
ment to pay the amount and he broke 
his fast on the i8th, after the Govern- 
ment had declared on the. 16th that it 
had decided to honour its obligation ‘to 
pay the sum of Rs. 55 Crores to heal 
Madanlal Pahva exploded a bomb ` 

Gandhiji’s prayer meeting on the 20th 
and Nathuram Godse assassinated 
Gandhiji on the 30th. The’ best part of 
the book deals with these facts and 
events, the theme being that Gandhiji 
was assassinated for political, not per- 


sonal, motives by those who loved their 


motherland as much as anyone else did. 
The theme, in other words; is that 
Gandhiji’s life is the price which was 
paid for the decision that the country 
be partitioned and the subsequent deci- 
sion to pay the cash-balances to Pakistan 
in the face of its aggression on Kashmir. 

247. Though this, undoubtedly, 
is the dominant note of the book, that 
is not its sole theme. Other subjects, 
wholly independent of the genesis of 
Gandhiji’s murder, occupy a sizable 
portion of the book. One such subject 
is dealt with in the ninth -chapter “The 
Days, of Separation”. It contains a 
moving account of the hardships which 
the author’s wife, Sindhu, had to face 
in his absence. The theme is that the 
wife and children of persons concerned 
with an offence of national dimensions 
like the murder of Gandhiji have 
inevitably to suffer a sort of vicarious 
punishment. 


248. Yet another theme dealt 
with in the book at some length is the 


prisoner is to 
` society. l ` 
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partly purposeful, partly purposeless - 
life of a convict in jail. the humane 


attitude of the jail officials. born of a 
sympathetic understanding of events 
that have Jed to the crime and the 
vindictive attitude of the- Government 
to a particular class of prisoners. 


249. Lastly, chapters 13 to 16 
which cover one-fourth of the book, 
both in terms of the number of chapters 
and the number of pages, deal with an 
entirely unconnected theme—so uncon- 
nected that the learned Advocate Gene- 
ral -said that there was no objection to 
the publication of these chapters in a 
separate compilation. In those chapters, 
the author partly deals with the right 
of a convict sentenced to a term of life 
imprisonment to get remissions in his 
sentence according to jail regulations. 
He demonstrates how the remissions 
earned by him were denied to him, 
with ‘the result that he had to remain 
in jail for over fifteen vears. He also 
deals with a separate topic of some 
sociological importance—the problem of 
rehabilitation of a criminal, in society. 
Even after serving a long term of im- 
prisonment, the fear which _oppresses 
the mind of a convict is that the society 
will not take him back in its fold: The 
society does not—may not-—accept the 
theory that the convict has atoned for | 
his sins by serving out his term. This 
attitude poses Serious problems and the 
author has touched some of them in the 
last four chapters. The author says 
towards the conclusion of his‘ book that 
the publisher gave him a place in 
society. the publisher rehabilitated him 
in society. The purpose of releasing a 

rehabilitate him in 


-~ 


250. Later we will consider 
some of the offending passages ‘on which 
special stress was laid before us but it 
is important to know that this is what 
the book, as a whole, deals with. Its 
accent is not. on the social relationship 
or the . political association between 
Hindus and Muslims in India, nor does 
the book at all deal . with any con- 
temporary problem having communal 
ramifications. The setting of the book 
is the -events that led to the division of 
the country, the thesis of the writer is 
that Gandhiji wrongly pursued the policy 
of appeasement and his conclusion is 
that this: policy led to Gandhiji’s murder. 
The book is thus an attempt to explain 
what is indisputably a historical fact by 
marshalling support from what are said 
to be clear facts of history. In assuming 
a fact to be a matter of undisputed 
history, the author may perhaps have 
overshot the limits of a historian but as 
we will indicate, we are satisfied that 


he has certainly not perverted ‘history. 
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The ingenuity and imagination of a 
literary artist have on occasions been 
permitted a free play in the book bat 


even there, the evidence of distortion is 


lacking. .But most important of all is- 


the necessity to: be aware that the book 
does not purport to deal with, and it 
does not in fact touch, any contemporary 
problem of communal significance zo 
Hindus or Muslims in India. Quite apart 
from the fact that the bcok deals wi-h 
other themes also, even the theme bf 
Gandhiji’s assassination is dealt with as a 
matter of past history. We think. that the 
claim of the publisher that “Gandhi- 
assassination is now a matter of historr” 
and therefore an attempt is made in tke 
book to ascertain the true reasons that 
led to that catastrophe is fairly justified. 
So is the claim of the author that he 
has striven to place before the public 
the reasons that led to Gendhiji’s death, 
a death which was closely related -o 
his philosophy of life. We are therefore 
unable to accept the argument of the 
learned Advocate General that tme 
theme of the book is that 
essentially aliens and Hindus must arm 
themselves to meet their unjust claims. 


251. That isin so faras the theme 
of the book goes. In regard to the use of 
similies, metaphors, innuendoes, and the 
references to historical incidents, myth>- 


logy and Hindu philosophy their number 


is legion. We gave up keeping ther 
count. But what do they really shov? 
These figures of speech are used ard 
these references are made in the context 
of the main theme that Gandhiiis 
policy of appeasement led to the crea- 
tion of Pakistan, that he undertook a 
fast to compel the Government of India 


to pay the cash-balance of Rs. 55 Crores. 


to Pakistan in the face of an aggressicn 

on Kashmir: and that the Government 
conceded an unjust demand „of Pakisten 
in order to save ‘Gandhiji’s life. That 
life was lost on the altar of appeas=- 
ment. We will deal with some of the 
more important metaphors or innuea- 
does on which reliance is placed by the 
learned Advocate 
always important to bear in mind the 
context of a metaphor or a simik. 
A metaphor may mean volumes in one 
context but you cannot tear it from is 
context so that you can speak volumes 
about it. 


252. Then comes the nature of the 
language used by the author. The bock 
is full of allegories, similies, and other 
figures of speech which are the favouri-e 
vehicle of some literary writers. These 
have made the author’s prose rich ard 
heavy. Besides, the: book is written in 
a highly ‘sankristised Marathi and indeed 
Mr. Vinod Kumar Seth, Under Secre- 
tary (Home), Delhi Administration. wko 


Mulims aze- 


General but it is’ 
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bes authenticated the order of forfeiture, 
says in para 21 of his affidavit dated . 
the 14th October 1968that “...... with his 

knowledge of Sanskrit, the Lt. Governor 
ceuld himself read and follow the gist 
o? whatever is written in Marathi in a 
senskritised literary style”. The Lt. 
Governor had of- -course the English 
translation before him when the second 
order of forfeiture was passed. The 
point to note is that the language of the 
book is not quite easy to assimilate. 
The author has used many new paral- 
lels to -establish Marathi words, which 
on occasions are distracting. For exam- 


pe, a ‘hall’ is called ‘tHe’, a ‘Registrar’ is 
‘nsftz” the ‘provisos’ are ‘wah’, the ‘Chamber 
o- a Judge’ is ‘a2’, ‘suspense’ is ‘fae’ ‘urgent 
work’ is ‘wana’, ‘Bakery’s is «miet, ‘Draft’ ia 
‘%9’, ‘Porlough’ is ‘ s1#ara’, ‘Concession ’ is 
‘qfar’, ‘black-listed’ is ‘gorfa’, ‘Table’ is 
‘28’ and go forth. Such parallels will literally 
fil pages. The book is priced at rupees twelve. 


253. We have a fair acquain- 
tence with the Marathi language 
bit we must frankly confess that 


many a passage had to be read with 
more than ordinary care in order to 
adpreciate why it is said to be of an 
objectionable nature. A common reader 
has, we suppose neither the leisure nor 
the learning to digest the wealth of 
works which the book contains. He shall 
have to delve deep into the book to re- 
surrect some stray incendiary material. 


254. The last point of relevance 
is the moral, if any, of the story. We 
think the story has no moral, except per- 
haps that a policy of appeasement can 
n=ver bring benefit to the country at 
lerge. One may perhaps attribute some 
sach process of thinking to the author: 
‘Gandhiji appeased the Muslims and the 
ceuntry was partitioned. The partition 
b-ought in. its wake . tears and blood- 
sted. It also raised thorny questions 
and in solving them the same policy was 
pursued as for example, in paying the 
czsh-balances° to Pakistan. The last 
straw weighed and Gandhiji was mur- 
dered. Such are the consequences of the 
policy of appeasement.’ We said that 
this ‘perhaps’ could be the moral of the 
story, because the author does not really 
want to draw any moral. He has em- 
paasised, time and again, that he want- 


ed to portray before the public the cata- 


strophic event in its historical setting, so 
trat the public may know why the event 
happened. He also says that if the peo- 
pæ were told the genesis of the event, 
trey might perhaps understand him bet- 
ter and accept him back in society. He, 
hes wife and children can then rehabili- 
tate themselves in society—a society 


which spurned him, which shunned them. 
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255. Applying these broad tests, 
the book read as a whole cannot be held 
to contain matter which promotes feel- 
ings of enmity and hatred between 
Hindus and Muslims in India. That how- 
ever is but one aspect of the matter. 
Specific objection is taken to as many 
as fifty-two passages in the book and 
we must proceed to a consideration of 
the more important of them. We consi- 
der it unnecessary to deal with each and 
every passage at length because, as we 
have shown earlier, the passages to which 
objection is taken cannot really be cor- 


related to any contemporary problem 
touching the co-existence of the two 
communities. Partition of. the country 


was an unparalled event and unquestion- 
ably it brought untold sufferings to 
Hindus and Muslims alike. A large majo- 
rity of passages, referred to in the order 
of forfeiture, contain an assessment of 
the facts and events which led to the 


partition, the miseries it caused and the ` 


supposed connection between it and the 
death of Gandhiji. We cannot tear those 
passages from their context. 


256. One of the important pas- 
sages which must now be considered is 
in the preface: ‘Search’. We have al- 
ready reproduced the entire nine or ten 
paragraphs from the preface to which 
objection is taken on the ground that 
they promote feelings of . enmity and 
hatred between Hindus and Muslims in 
India. Putting it very briefly, what the 
publisher says is that Gandhiji’s murder 
was not committed by an insane or ig- 
norant person that persons who were 
connected with the murder loved their 
mother country as deeply asany one else 
did, and that the reason of the murder 
was the: policy of appeasement adopted 
by Gandhiji in regard to the Muslims, 
which resulted in the partition -of the 
country. The concluding five paragraphs 
of the preface to which a strong excep- 
tion has been taken by the learned 
Advocate General show that the lament 
of the publisher is that a glorious coun- 
try like India was divided in two parts 
solely as a result of cowardly statesman- 
ship. The publisher says that Gandhiji 
and Nehru will be remembered. that 
Savarkar will be definitely remembered 
‘that Nathuram Godse may perhaps be 
faintly remembered but in different con- 
texts. What is conveyed to the readers 
by this is, and this is the very thesis of 
the writer, that the assassin of Gandhiji 
did not commit the murder for any per- 
sonal motives. He did so because 
he did not want the country to be parti- 
tioned and Gandhiji’s policy. of appease- 
ment inevitably led to the division of the 
country. It may perhaps be possible to 
read an insinuation in a part of the pre- 
face that Gandhiji will be remembered 


a 


more aS a person who was responsible 
for the partition of the country but such 
an insinuation cannot be reasonably con- 
strued as promoting enmity and hatred 
between Hindus and Muslims. When 
the publisher says that Savarkar will be 
remembered, what is being conveyed to 
the readers is that Savarkar who always 
stood for one'and undivided India and 
who had strong differences with Gandhiji 
on the question of making concessions 
to Muslims will be remembered 
by those who lost their homes and 
hearths in the bloodshed which accom- 
panied partition. Nathuram Godse, says 
the publisher, may perhaps be remem- 
bered and here what is being conveyed 
to the readers is thaat Nathuram stood 
for the integrity of the country and he 
might be remembered as a person who 
committed the murder of Gandhiji be- 
cause his policy of appeasement led to 
the partition of the country. 


257. We must make it plain that 
we should not be taken as expressing our 
agreement with the views of the 
publisher or of the writer. The question 
before us is not whether the assessment 
made by the publisher or the writer of 
the historical situation is strictly correct. 
One might have en honest difference of 
opinion in regard to the views express- 


_ed by the publisher and the writer that 


Gandhiji's policy of appeasing the 
Muslims led to the partition of the 
country. In fact, if ic were open to us to 
express our own view of the situation, we 
should have said that no historian can 
overlook that Gandhiji saved the lives of 
hundreds and thousands of Hindus and 
Muslims. The two countries which at one 
time were part of one nation might have 
seen even greater miseries but for the 
saintly wisdom. courage and sacrifice of 
Gandhiji. That however is beside the 
point. The charge is that the book con- . 
tains matter which promotes feelings of- 
enmity and hatred between Hindus and 
Muslims in India and: we have to ex- 


amine whether the charge- is proved. 


258. It was urged by the learn- 
ed Advocate General that the claim made 
by the publisher enc the author that the 
book is a ‘search for the truth’ and that 
they were depicting history is wholly 
unfounded. That is the avowed object 
of the book, its real object according to 
the Advocate General being to condemn 
Gandhiji. thus to condemn everything 
that Gandhiji stood for and to glorify 
Nathuram and the other accused. It 
seems to us difficult to accept this argu- 
ment. If the real object of the book 


‘must be considered, that object seems to 


us to be to emphasise that Gandhiji 
wrongly pursued the policy of appeas- 
ing the Muslims, that it was in pursu- 


“ 
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ance of that policy that he compelled the 
Government of India to` revoke its ceci- 
sion to withhold the payment of cash- 
balances to Pakistan and that this policy 
of appeasement was responsible for the 
incalculable miseries which the partizion 
brought in its wake. The object of the 
book is not to pervert history and glorify 
Nathuram so as to promote feelings of 
enmity and hatred between Hindus and 
Muslims in India. ` i 


259. Since we are on this pcint, 
we might refer to the controversy ra sed 
before us as to whether the conneczion 
which the author seeks to establish be- 
tween the fast which Gandhiji under- 
tock and the payment of cash-balances 
to Pakistan is justified as a matter of 
history. The learned Advocate Gen=ral 
urges that Gandhiji undertook his fast for 
different reasons altogether and there <ore 
the author must be held to have ver- 
verted a historical fact for his own pur- 
poses. We are unable to agree. In the 
second chapter, the author has dealt 
with the question regarding the payment 
of cash-balances to Pakistan. He says 
at page 19 that the liability to pay the 
amount should not have raised any con- 
troversy normally. but the question re- 
garding the payment of cash-balamces 
became intimately connected with the in- 
vasion of Kashmir by Pakistani trivdes- 
men and the endorsement of that aggres- 
sion by the Pakistan Government. At 
pages 20, 21 and 23 of the book the 
author has reproduced extracts from 
‘Indian Information’ dated the 2nd of 
February. 1948 from which it is cear 
that Sardar Vallabhabhai Patel and Mr. 
Shanmukham Chetti were clearly of the 
view that the cash-balances should not 
be paid unless the Kashmir affair was 
settled. In fact. the latter who was then 
the Finance Minister said . that India 
would not be deterred from the right 
path by a campaign of “hectoring, bully- 
ing and scandalising” on the part of res- 
ponsible ministers of a neighbouring 
country. meaning thereby Pakistan. The 
extract quoted from ‘Indian Information’ 
at page 23 shows that the Government 
declared in clear terms that the decision 
not to pay the cash-balances was being 
withdrawn and the financial agreement 
with Pakistan was being implemented 
immediately in view of the appeal made 
by Gandhiji to the nation. The Prime 
Minister also issued a notification in 
which it was stated that the decisior. to 
pay the cash-balances was taken after 
a most careful thought and after consul- 
tation with Gandhiji. 


260. If relying on this data. the 
author said that Gandhiji was respon- 
sible for persuading the Government of 
India to pay the cash-balances to Paki- 
stan in the face of aggression on, Kash- 
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‘was against the Muslims, 


. Pyarelal says that within 
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mir, we do not think that one could con- 
clude that historical facts have been per- 
verted by the author to suit his own 
purpose. Our attention was drawn by 
Counsel on both sides to many a book 
touching the life of Gandhiji and one 
such book is ‘Mahatma Gandhi, The Last 
Phase’ by Pyarelal. The second volume 
of the book begins with the chapter ‘The 
Shadow of Partition’ and it deals. in 
great details with the circumstances in 
which the partitidn of the country took 
place. In Chapter XXIII, ‘Rock of Ages 
Cleft For Me’, the author deals with the 
question of payment of cash-balances to 
Pakistan and the fast undertaken by 
Gandhiji. At page 699 of the book; the 
author refers to the decision of the Gov- 
ernment of India to defer the payment 
of the amount to Pakistan. On the 6th 
January, 1948, Gandhiji discussed the 
question with Lord Mountbatten who 
was then the Governor General of India 
and the latter said that it would be a 
dishonourable act if the Indian Govern- 
ment retained the amount. Thereafter, 
some Maulanas of Delhi saw Gandhiji on 
the llth of January and complained of 
the harassment to which Muslims were 
subjected by Hindus. In his prayer 
meeting of the llth. Gandhiji made a 
reference to the talk he had with the- 
Maulanas. . In the prayer meeting of the 
12th, Gandhiji announced his decision to 
fast unto death “unless the madness in 
Delhi ceased“. The. fast began on the 
13th. At page 707 of the .book Pyarelal 
says: “Some people had complained that 
the Mahatma had sympathy for the 
Muslims, only and had undertaken the 
fast for their sake. Gandhiji answered 
that in a sense they were right. All his 
life he had stood, as everyone should 
stand, for minorities or those in need. 
Pakistan had resulted in depriving the 
Muslims of the Union of their pride and 
self-confidence. It hurt him to think 
that this should be so. It weakened the 
foundations of a State to have any class 
of people lose self-confidence. His fast 
too, in the 
sense that it should enable them to stand 
up to their Hindu and. Shikh brethren.” 


261. At page 711 of the book 
twenty-four 
hours of the commencement of the fast, 
the Cabinet of the Indian Union met on 
the lawns of Birla House round Gandhiji’s 
fasting bed to consider afresh the issue 
of Pakistan’s share of the cash-balances. 
On the 15th the Government of India 
announced its decision to pay the sum 
of rupees fifty-five crores immediately. 
Pyarelal says at page 719 that in regard 
to this decision of the Government of 
India Gandhiji said that the motive be- 
hind that decision “........- was my fast. 
It changed the whole outlook. Without 
the fast, they could not go beyond what 
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the law permitted and required them 
LO! GOs scececties: “ At page 720 the author 
says that the revocation of the Cabinet 
decision in regard to the release of Paki- 
stan’s share of the cash-balances proved 
for: Sardar Patel the proverbial ' last 
straw on the camel’s back. 


262. We have referred to the ac- 
count given by Pyarelal at some length, 
because time and again it was argued 
before us that-the petitioner has distort- 
ed history to suit his own purpose and 
that the account given by him of many 
a historical event like the crucial fast 
contains only half-truths. In our opin- 
ion, Pyarelal’s book bears out the peti- 
tioner in a large measure and in any 
event, no charge can be made against 
him that in regard to the events sur- 
rounding the fast, history has been dis- 
torted by him.. It is also necessary to 


remember that if the’ claim of an author 


that he is a historian is not fully borne 
out, one cannot infer from ‘that alone 
that the author had an oblique intention 
in . straying -from the strict path of his- 
tory. Much less can one infer that such 
an oblique intention was of the nature 
mentioned in Section 153A of the Indian 
Penal Code. 


263. We will now consider a 
group of objectionable passages in which 
Nathuram, it is alleged, is purposefully 
glorified. These passages occur at pages 
60, 62, 63, 64, 86, -87, 88, 89, 90, .154, 
173, 203, 224, 225, 226, 228, 229 and 231. 
We have already reproduced everyone 
of these passages while. giving an analy- 
sis of the contents of the book. . 
passages show that Nathuram was gene- 


' rally well received: Every one in the 


country with-whom Nathuram came into 
contact, from the Court which tried him 
to the convicts whom he met in the jail 
had sympathy for his cause and regard 
for him. as a person. The author says 


that the Jail Authorities treated Nathu- 


ram with -courtesy and consideration, 
that the J udges who tried him had a 


word of praise for him; that’ women: -belong- .. 


ing: ‘to’ respectable families ‘who were 
present. in the .Court-room sobbed and 
wept, that they knitted sweaters for him 
imploring him to use them in the biting 
cold. of Simla, that people were prepared 
-to break the jail regulations in order to 
meet him; that his relatives who had gone 
tosee himwere notcharged any.fare by 
the Tongawallas and the boarding houses 
and that the passengers travelling in 
railways gave.ready accommodation to 
those relatives when they came to know 
that they were on their way to meet 
Nathuram. 


264. Three other passages 
also be referred to in this 
namely, those occurring at pages 52, 143 
and 213. In those passages the author 


might 


‘imaginary and we see 


‘Nathuram had made 


. of emotion, 


These 


-of the lengthy proceedings........- I 


connection,- 


A. L R- 


has expressed his sense of gratitude to 
Sardar Vallabhabhai Patel on account 
of whose courtesy he and the other ac- 
cused who were convicted in the Gandhi- 
murder trial were placed in ‘B’ Class. 
These passages are objected to on the 
ground that the intention of the writer 
is to create an impression on the minds 
of his readers that even an inveterate 
Congressman like Sardar’ Patel had sym- 
pathy for the cause for which Nathu- 
ram stood. 


265. Now in regard to the first 
group of these passages, it is necessary 
to mention that the instances which the 
author has cited are not shown to be 
no reason why 
they should be dismissed as mere fig- 
ments of the author’s imagination. In 
fact, some of the more important refer- 
ences to how Nathuram was received, 
are borne out by what Mr. G. D. Khosla, 
who was one of the three Judges of the 
Punjab High Court which heard the ap- 
peal has said in his book “The murder 
of the Mahatma”. At page 267 of the 
book he says: “The highlight of the ap- 
peal before us ‘was the discourse deli- 
vered by Nathuram Godse in his 
defencé.” At page 273, it is stated that 
full use of his 
talents during the trial and at the hear- 
ing of the appeal and that he made 
moving references to historical events 
and ended his peroration on a high note 
reciting verses from 
Bhagwadgita. At page 274, the author 
says: “The audience was visibly - ‘and 
audibly mioved. There was a deep silence 
when he ceased speaking. Many women - 
were -in‘ tears and men were coughing 
and searching. for their handkerchiefs. 
The silence was. accentuated and made 
deeper by the sound of an occasional 
subdued sniff or a muffled cough. It 
seemed to me that I was taking part in 
some kind of melodrama or in a scene 
out of a Hollywood feature film. Once 
or twice I had interrupted Godse and 
pointed out the irrelevance of :what he 
was saying, but my colleagues seemed 
inclined to hear him and the audience 
most certainly thought that Godse’s per- 
formance was the only worthwhile part 
have 
ery no doubt that had the audience of 
that day been constituted into a jury 
and entrusted with the task of deciding 
Godse’ s appeal, they -would have brought 
in a verdict of. ‘not guilty’ by an over- 
whelming majority.” 


266. In regard to the three pas- 
sages which contain references to Sardar 
Vallabhabhai Patel, it is clear both from 
Pyarelal’s book and Maulana Abdul 
Kalam Azad’s “India Wins Freedom” that 
Sardar Patel was stoutly opposed to the 
payment of eas DALENEES to Pakistan 
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and he disliked the decision of Gandhiji 
to undertake a fast unto death. For ex- 
ample, at page 720, Volume II, Pyarelal 
says that the revocation of the Cabinet 
decision in regard to the release of Paki- 
stan’s share of the cash-balances proved 
for Sardar Patel to be the provervial 
last straw on the camel’s back. At page 
216 of his book, ° Maulana Azad says: 
“One thing which weighed heavily on 
Gandhiji’s mind was tke attitude of 
Sardar Patel......... Patel had not cnly 
failed to give protection to Muslims, but 
he lightheartedly dismissed. any œm- 
plaint made on this account.” The author 
proceeds that after Gandhiji declered 
that he would go on fast, Sardar Patel 
complained that there was no resson 
for such a fast and that Gandhiji was 
acting as if he, that is, Sardar Patel was 
responsible for the murder of Musiins. 


267. These extracts show chat 
though Sardar Patel was trusted Meu- 
tenant of Gandhiji, differences had 


arisen between them in regard to mat- 
ters connected with the partition of the 
country. It is not possible to say whe- 
ther the inference that the accused vere 
classified as ‘B’ Class prisoners owing to 
the courtesy shown by Sardar Patd is 
justified, but we see no clear reasor to 
hold that it is necessarily untrue. Be- 
sides, if the convicts in the Gandhi- 
murder trial were classified as ‘B’ Class 
prisoners, one could not deduce that as- 
suming that a person in the positior of 
Sardar Patel was responsible for the 
concession, he in any sense felt that the 
act of Nathuram was fpraise-worthy. In 
fact, the author has said at several -places 
in the book (see, for example, page 313) 
that the fact that Sardar Patel had made 
a political assessment of the act of 
Nathuram cannot mean that he sympa- 
thised with that act. 


268. The argument of the learned 
Advocate General is that the object of 
the author in glorifying Nathuram is to 
show that he and Gandhiji were on 
the same pedestal, that in fact Nathuram 
was on a higher pedestal. that he was 
like Arjun fighting evil at the cal of 
duty and that his doubts resolved and 
his mind became: composed as Arfun’s 
became after listening to the discourse 
of Srikrishna.. Now, there is no ques- 
tion that the one thread which runs 
through the entire book is that Nathu- 
ram’s act in  assassinating. Gandhiji 
should be dissociated from the mofives 


` which accompanied it and that thcugh 


the act may be condemned. the mctive 
could be praise-worthy. Nathuram, says 
the author, loved his motherland no less 
than anyone else and he committed the 
murder of Gandhiji out of that love. He 
thought that Gandhiji’s policy of 
appeasement of Muslims had led: to the 
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partition of the country and had driven 
the Indian Governmert to give the 
other concessions to Pakistan after the 
division of the country. 


269. We, however, think that the 
inference which the learned Advocate 
General wants us to draw is rather far- 
fetched. The inference which is pressed 
upon us is that by demonstrating that 
the -attack on Gandhiji was justified, 
what the author wants to convey is that 
the attack on Gandhiji is really an at-- 
tack on all the things that Gandhiji 
stood for. It is for this purpose . that, 
according to the learned Advocate Gene- 
Tal, Nathuram has been gradually built 
up by the author. In our opinion, such 
an inference would require a dissection 
far too meticulous to. be- within the rea- 
sonable bounds of a common reader. 
What a common reader would feel about 
the theme is that Nathuram committed 
the murder of Gandhiji, not out of any 
personal motives but because he felt 
that the country was partitioned on ac- 
count of Gandhiji’s policy of appease- 
ment ‘and the partition had caused un- 
told sufferings. 


270. The next group of passages 
to which reference must be made appear 
at pages 76, 117 and 129 of the book. 
The argument is that these passages con- 
tain matter by which the author intends 
to convey to his readers that Muslims 
are villains of the peace, that they are 
opposed to Indian unity and that they 
were-also opposed to the freedom move- 
ment. Now, the passage at page 76 oc-. 
curs in the fifth chapter “Nathuram 
© Ram The author says that the 
Muslims were sometimes indifferent to 
the movement for freedom and some- 
times they were even opposed to it. The 
view of the Rashtriya Swayamsevak 
Sangh was that’ Hindus should strive to 
be well-organised and powerful so that 
they would be able to meet the obstruc- 
tive: tactics of Muslims. Savarkar, says 
the author, had put this point of view 


epigrammatically by saying “if you 
come, with you... ”. Now in this 
chapter the author has largely dealt 


with the early years of Nathuram, how 
he came into contact with Savarkar 
and how he was: attracted by Savarkar’s 
philosophy. There is no doubt that the 
author says that Muslims were opposed . 
to India winning her freedom and that ` 
the Sangh was anxious to build up a 
powerful Hindu society so as, to meet 
all obstacles in the way of freedom. We 
are unable, however, to take the view 
that such stray passages could promote 
feelings of enmity and hatred between 
Hindus and Muslims’ in India. As a 
matter of history, the view was wide- 
ly held thatsome members of the Muslim 
League were opposed to the British 
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quitting the country and handing it 
over in the charge of the majority 
community in India. We do not think 
that a reference to such a fact several 
years after India attained independence 
is capable of promoting feeling of en- 
mity or hatred between the two com- 
munities. 


271. The passage at page 117 
refers to the evidence given by the ap- 
prover, Badge, to the effect that in a 
meeting which had taken place in about 
1946-47, Savarkar had stated: “The policy 
of the Congress is detrimental to the 
interests of Hindus, Muslims should be 
economically boycotted and if they com- 
mitted an act of aggression, Hindus 
should prepare themselves to resist it. 
Hindus should _therefore learn how to 
use the arms”. After reproducing this 
portion from Badge's evidence, the 
author has stated that Savarkar denied 
that any such meeting had taken place 
but he added that even assuming that 
it had taken place, no exception could 
be taken to anything which he is alleged 
to have said in the meeting. We think 
that far more is being read in such pas- 
sages than is intended by the author or 
than can be reasonably inferred by the 
readers. The context in which these 
extracts are reproduced in the eighth 
chapter has to be borne in mind and 
the context is that the author wants to 
establish that Savarkar was implicated 
in the trial wholly out of ulterior moti- 
ves. There were deep-seated differences 
between the Congress and the Hindu 
_Mahasabha and the author says that the 
Government thought that the murder 
of. Gandhiji was a good opportunity for 
involving Savarkar in the charge of con- 
spiracy. Badge’s- evidence must there- 
- fore be read in the context that the 
author wants to show to what extent 
the witness was persuaded to go in order 
to implicate Savarkar. A reproduction 
of what Badge stated in his evidence 
and how Savarkar answered it cannot 
in our opinion be read as something 
which is likely to inflame the communal 
passions. 


272. In the passage which occurs 
at page 129 extracts.are reproduced from 
an. article which Savarkar wrote on the 
27th of January, 1927. Savarkar had 
stated: “The truth is that the majority of 
‘Muslims do not consider India as their 
own country and the existence of Hindus 
therein pricks them like a thorn. This 
feeling is at the root of the conflict. Ex- 
cept for some’ sensible Muslims, the 
others. appear to be anxious that like 
Turkey, Iran and Afghanistan, Hindu- 
stan should also become an Islam nation 
and if that -happens, they would love 
the country as their own”. Savarkar 
further stated that it was realised that 


A. I. R. 
Gandhiji was a Mahatma and therefore 
he was above party politics. But just as 
leaning towards one’s own community is 
to be partial, leaning towards another 
community is also known by the name 
of partiality. The remedy for all this, 
according to the author, was to teach. 
the Muslims to develop a national con- 
sciousness. 


: 273.6 Now there is no doubt that 
like the passage at page 76, this extract 
from. Savarkar's article contains a criti- 
cism of the attitude of Muslims towards 
India. It must however be remember- 
ed that what the author has reproduced 
is an extract from an article written by 
Savarkar in .the year 1927 and if the 
entire chapter is read as a whole, it 
would be clear that the extract is re- 
produced in order to explain the basic 
differences between the Congress on the 
one hand end the Hindu Mahasabha on 
the other. The author obviously wants 
to give a background of the differences 
which assumed a sharp form after 
Savarkar was released from jail in 1937. 
The author says that since 1937 Savar- 
kar thought it necessary to undertake 
one more movement in addition to the 
freedom -movement. He undertook the 
task of showing how wrong the policy of 
one-sided ‘Ahimsa’ was. 


274. We have stated more than 
once that the book does not profess to 
deal with any | contemporary problem 
touching the relations between Hindus 
and Muslims in India. The policy pur- 
sued by Gandhiji, the consequent divi- 
sion of the country and the countless 
miseries which were inflicted on the 
people are what the author wants to put 
before his readers. He of course puts 
something. more before his readers and 
that is that Nathuram’s act- was not the 
act of an insane person, that the murder 
of Gandhiji was a political murder and 
that an assessment of Nathuram as an 
individual should be made apart from 
Nathuram es a murderer. 


275. Reliance is then placed on 
passages occurring at pages 22, 24, 100 
and 101 as showing that the Indian 
National Cengress was consistently part- 
ial to Muslims under the leadership of 
Gandhiji and that the interests of the. 
Hindus were totally sacrificed. We have 
already dealt with the passage at page 
22 which refers to the decision of 
Gandhiji to undertake the fast after the 
Government of India had declared that 
the cash-balances would 
The author says that the utterances of 
Gandhiji would show that his policy was © 
that the Muslim nation and the Muslims 
should be appeased even if it caused 
detriment to Hindus. The passage at 
page 24 refers to the orders of security 


be withheld. * 


1971 


which were passed against the journals, 
Hindurashtra and Agrani, conductec by 
Nathuram and Apte. The author says 
that the under-current of the articles 
written by Nathuram and Apte was that 
Pakistan was after-all a Muslim nation 
and one could therefore understand the 
harassment of Hindus which was teking 
place there. But the harassment of 
Hindus in India was taken place because 
Hindus were opposed to Gandhiji’s policy 
that the Muslims should be appeased at 
any cost. The passages at pages 100 and 
401 refer to the attitude of the Irdian 
Government. According to the author, 
the Government: was aware that the 
country was heading for partition and 
that the Hindus might create obstacles 
in the creation of Pakistan. That is why 
orders of security were passed one after 
another against newspapers like Agrani. 
The author further says that Gardhiji 
was anxious to persuade everyone <clong 
with the Congressmen, that the policy 
of appeasement was the best policy. The 
author then refers to the demonstration 
organized by Apte when Gandhiji was 
living in the sweepers’ colony: at Ielhi. 
The author says that the object of the 
demonstration was to convey to Gandhiji 
that what belongs to Hindus should not 
be given to Muslims, that Muslims 
would not be satisfied with such con- 
cessions, that the country should nct be 
partitioned, that lessons should be learnt 
from the slaughter of Hindus in Noa- 
khali that one should not be cowed 
down by the threats given by Muslims 
and that if an appeal was mac to 
younger people, they would be prerared 
to offer resistance by sacrificing heir 
very lives. 


276. It is really unnecessary to 
say the same thing over again in regard 
to everyone of these passages. We Aave 
fiven our anxious consideration tc all 
these passages and it seems to us diffi- 
cult, to take the view that they comtain 
matter which would promote feelings of 
enmity and hatred between Hindus and 
Muslims in India. It is only necessary 
to emphasise that it must not be ignored 
that many.a passage in the book says 
that the demand of Hindu Sabha was 
that what belongs to Hindus should. not 
be taken away and gifted to the Mus- 
lms. The basic objection of the avthor 


is really to the creation of a seperate’ 


State of Pakistan and in fact, the whole 
of the seventh chapter “Throw My 
Ashes Into The Indus” in which passages 
at pages 100 and 101 occur contains an 
exposition of Apte’s attitude in rezard 
to the creation of a separate State of 
Pakistan. The author says that after it 
‘was clear that the sentence of death was 
fo be executed, Nathuram and Apte 
were asked to express their final desire. 
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They said that their one desire was that 
their ashes should be immersed in the 
Indus. The account of the conversation 
between the author and Apte in regard 
to this matter shows the reasons why 
such a desire was expressed. The Indus 
which had become red by bloodshed 
was once a part of India and Nathuram 
and Apte desired that their ashes should 
be treasured so that they could be im- 
mersed in the Indus, if at any time in 
the future, the Indus again became a 
part of India. We are unable to ap- 
preciate that the observations made by 
the author in the context of this attitude 
can promote feelings of enmity and 
hatred between Hindus and Muslims in 
India. The chapter contains, if anything 
an exhortation that what once belonged 
to India, and had become a part of Paki- 
stan, should be won back by India. The 
Muslims who are citizens of India are 
not likely to feel aggrieved by any such 
exhortation, because such a problem 
arising out of attempted resurrection of 
lost territory is political, not communal. 


277. Our attention was then in- 
vited to passages at pp. 29, 57, 86, 91, 137, 
171, 172, 203, 221, 224 and 225 of the book 
as showing that before and after the parti- 
tion the Hindu community had to under- 
go great sufferings on account of the 
policy adopted by the Congress under 
the leadership of Gandhiji that the Mus- 
lims should be appeased at all costs. The 
passages at pages 20, 21, 101, 128, 129 
130, 131, 144 and 250 were relied upon 
as showing that the danger to India’s 
security, unity and freedom still persists 
because of the creation and existence of 
Pakistan, as the Muslims in India are 
generally Pakistanis at heart, that the 
Government is still persisting in the 
policy of appeasing Muslims and that the 
Muslims exploit that policy. Lastly, re- 
liance is placed on the passages occur- 
ring at pages 5, 78, 35, 48, 49, 57, 68, 50, 
63, 80, 81, 82, 83, 89, 91, 148, 149, 156, 189, 
220 and 221 as showing that a political 
assassination in such circumstances is 
justified and praise worthy and that even 
bloody action of revenge against Paki- 
stan and against those who are Paki- 


stanis at heart is justified and would 


be praiseworthy. It is said that the pas- 
sages at pages 5 and 78 from out of the 
passages cited above justify the crime 
as of a high moral quality and worthy 
of emulation. To praise the motive of 
an act as it has been praised at page 78 
is said to be an invitatior to the com- 
mon man to emulate the act. 


278. We have read and re-read 
these passages but we are unbale to 
share the view that they are objection- 
able on’ the ground stated in the order 
of forfeiture. The inferences which are 
sought to be drawn from the passages 
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seem to us far-fetched. That in- our 
opinion, -is not how the common reader 
will react to the passages. For example, 
if one turns: to the passage at page 221 
it is an extract from a letter which 
Nathuram wrote to his parents from the 
Ambala Jail immediately before he was 
executed on the 15th of November, 1949. 
He says that he was happy to know that 
they had decided not to go to Ambala 


.to meet him and that he had taken the 


courage to write what was a last letter 
to them, not for the purpose of assuag- 
ing their grief. 
Srikrishna, who had preached Geeta had 
killed an Aryan King like Shishupal 
with his Sudarshan Chakra, not on the 
battle field but at the place where the 
Rajasuya Yagna was performed. ‘Who 
could say whether Shrikrishna had com- 
mitted a sin or not? Both in war and 


otherwise he had killed many an. egoistic- 


and important person for the | welfare 
of the world. He had also exhorted 
Arjun to kill his own kith-and kin. 


. 219.. Now, passages like this have 


a bearing on the thesis of the writer. 


that criminality attaching to the act of 
a murderer should be assessed apart 
from the motive behind the act and the 
meritoriousness otherwise of the indivi- 
dual who does the act. . There is no 
doubt that Gandhiji’s murder has been 
extolled and one cannot possibly appre- 
ciate it. But the question: ‘before us is 
not whether the book is: bad for that 
reason. Our task is to see whether the 
glorification of Nathuram or the justifi- 
cation of his dastardly act can be said 
to be reasonably connected with the pro- 
blem of Hindu-Muslim amity. We think 
not. We find ourselves wholly unable 
to take the view that the several pas- 
sages on which the learned Advocate 
General relies are capable of promoting 
feelings of enmity and hatred between 
Hindus and Muslims in India. A pas- 
sage here or a passage there, sentence 
here or a sentence there, a word simi- 
larly, may if strained and torn out of 
context supply inflammatory matter to 
a willing mind. But such-a process is 
impermissible. We must read the book 
as a whole, we must not ignore the con- 
text of a passage and we must try and 
see what, reasonably, would be the re- 
action of the common reader. If the of- 
fending passages are considered in this 
light, the book shall have to be cleared 
of the charge levelled against it. l 


280. The Advocate General says 
that the language of the book will find 
an echo in many hearts, that the book 
inflames the feelings of Hindus against 
the Muslims by telling them that the 
Muslims are being pampered. by the 
Government and that the over-all effect 
of the book on the common man wi 


He says that Bhagwan . 


. of revenge towards 


be that Gandhiji was a hard-hearted 
monster who was concerned with the 
food of Muslims only. Now it maybe 
right that the book will find an echo 
in- many hearts for its language is 
powerful and its scheme is purposeful. 
But, frankly, the total effect of the book 
would not be to inflame communal pas- 
sions. Tt contains no. appeal to those 
passions—no direct appeal certainly and 
the supposed veiled meaning is much too 
veiled for the common. reader.. What 
will linger in his mind after he keeps 
down the book is that the integrity of 
the country should not have been broken 
and that Gandhiji’s policy. of appease- 
ment led to partition and the untold 
miseries which it brought in its wake. 
What will move the reader is the ac-_ 
count of thase miseries, and more so the 
account of the sufferings of the aged 
parents, the wife and the helpless child- 
ren of the author. 


281. Our attention was invited at 
great length to a part of the eighth 
chapter which deals with the political 
philosophy of Dr. Savarkar. It was urged 
that this chapter is a mere pretext for 
accusing Muslims of anti-Indian feelings 
and for spreading the philosophy of 
Savarkar. We have already dealt with 
the different passages occurring in this 
chapter, but it would be necessary to 
draw pointed attention to a passage 
which occurs at page 144 of the book. 
It reads thus: “The Government had 
decided to entrap the burning patriot 
that Savarkar was, with . a thoroughly 
unrealistic pose. It looked as if the Gov- 
ernment thought that a war had broken 
out between a Muslim nation and a 
Hindu nation, that the commander of 
the Muslim nation had been killed’ and 
that the Muslim nation, aflame with a 
revengeful feeling, that just as the Hindu 
nation had killed their commander so 


-will they kill theirs, had vowed to en- 


trap the commander of the Hindu nation.” 
A great deal was said about this invol- 
ved passage but we are unable to read 
it as containing matter which would 
promote feelings of enmity and hatred 
between Hindus and Muslims. The 
author gives his own reasons why Savar- 
kar was implicated in the charge of con- 
spiracy. It is in that context that he 
says that the Government was full 
Savarkar. There- 
iore, it took a wholly unrealistic 
attitude that a war, as it were, had bro- 
ken out between a Muslim nation and a 
Hindu nation, that Gandhiji, the com- 
mander of the Muslim nation had been 
killed and that the Muslim nation, in- 
spired by a feeling of revenge that just 
as the ‘Hindu nation had killed their 
commander so will they kill theirs, had 


will resolved to capture Savarkar, the com- 
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mander of the Hindu nation. This rally 
reflects on the attitude of the Govern- 
ment and we find it hard to accept that 
this passage or such passages contain an 
appeal to communal . sentiments. - The 
emphasis in the. passage is on the par- 
tial attitude adopted by the Government. 
The passage may therefore excite, dis- 
respect towards Government but that is 
a different thing altogether. 


282. Finally, reliance was oe 
on the reproduction of quotations of 
Gandhiji and his assassin, on the back 
of the jacket of the bock. It was urged 
that what the author wants to emphasise 
by holding the two quotations in sharp 
contrast, is that the lives of Gandbiji 
and N athuram could be summed ua: in 
one sentence: “Gandhiji was the breaker 
of his word while Nathuram ‘was the 
lover of his country who willingly laid 
down his life for it.” This, in our opin- 
ion, has no relevance cn the accusation 
that the book promotes communal enmity 
and hatred. The quotations are ckosen 
to advance the thesis that Gandhiji's 
pledge that the country shall at no cost 
be partitioned was eventually broken in 
order to appease the Muslims and that 
Nathuram committed Gandhiji’s murder 
not out of personal motives but for the 
reason that the partition which brought 
misery to so many was the result of 
Gandhiji’s policy. - 


283. This finishes the assessment 
of the offending passages. True it is, 
that in passages which occur at pages 76, 
117, 129, 144 and 221, the author has 
given a strong expression to his views. 
But these perhaps are the only passages, 
in a book of 320 pages, which reflect on 
the attitude of the Muslims. Besides, 
one must read them in their proper con- 
text and of that we have said encugh. 


284. It must be mentioned that 
the last four chapters of the book, which 
are as much a part of it as any cther 
chapter are wholly unrelated to the at- 
titude of Muslims to the attainment of 
freedom or the attitude of Gandhifi to 
the thorny questions of Hindu-Muslim 
amity. We would also like to draw at- 


tention to what the author has statel:in- 


his foreword, “The First Page”. 
“Neither Gandhiji -nor Nathuram nor 
Apte is now alive. Death puts an end 
to all enmity, and therefore if anyone 
had any. grievance against Gandhiji dur- 
ing his lifetime, it would be improper 
to entertain any bitterness towards him 
after his death. I used to participate in 
the meetings of -Gandhi Jayanti in the 
jail. I used even to organize such meet- 
ings. Today I do not feel embarrassed 
in saying this......... ”, In the eighth crap- 
ter on Savarkar, the author has stated 
at the top of page 130 that Savarkar, 
never desired that the Hindus should be 


He says: 
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given any higher rights than the Mus- 

s. What Savarkar used to say was 
that the Hindus should not be deprived 
of their rights and those rights should 
not be conferred on others. At page 220 
which occurs in the twelfth chapter 
“Journey in Darkness” the author says 
that Nathuram and Apte had a certain 
philosophy and they had become so one 


‘with that philosophy that they consider- 
“ed their own lives as insignificant be- 


fore it. The author continues: Their philo- 
sophy may be right or wrong. This is 
not the place to decide that question. 
Nor would it be proper for me to ex- 
press any opinion about it. I am after- 

a convict in the episode relating to 
Gandhiji’s assassination and howsoever 
I may try, my discussion of that subject 
cannot ever be impartial.” At page 279 
of the book which occurs in the chap- 
ter “Struggle for Survival’, the author 
says that the attitude of the accused in 
the Gandhi trial was not that there was 
a foreign regime or that the Government 
did not belong to them. The motive be- 
hind the unlawful act was only this, that 
in order to strengthen the frontiers of 
freedom the Government should become 
stern, it should learn to protect itself, it 
should not submit to injustice, it should 
not be cowed down by threats and it 


- Should not run after a mirage. Finally, 


at page 290 which occurs in the same 
chapter, the author says that at the time 
of the Chinese Aggression he used to 
donate blood in the jail without any ex- 
pectation in return. He desired that it 
should be realised that the life of an 
individual was subordinate and that the 
prime necessity was to strengthen the 
country. , While considering the question 
whether the book as a whole is capable 
of creating the impact or impression 
which is canvassed before us, these pas- 
sages cannot be forgotten. 


285. . In our opinion, therefore, 
the passages which are mentioned in the 
order of forfeiture dated the 26th Sep- 
tember, 1968 cannot be held either by 
themselves or as read in the context of 
the book as a whole to promote feelings 
of enmity and hatred between Hindus 
and Muslims in India. Such a conclusion 
seems to us impossible to take on any 
reasonable view of the matter. 


286. The question now is: on 
these findings, what relief is the peti- 
tioner entitled to? We have held that 
we have no jurisdiction to entertain the 
petition in so far as it purports to be 
under Section 99B of the Code of Crimi- 
nal Procedure. Obviously, therefore, we 
cannot set aside the order of forfeiture 
under Section 99D of the Code, though 
we are not satisfied that the book con- 
tains matter which promotes. feelings of 


enmity and hatred between Hindus and 
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Muslims in India. The petition is how- 
ever also filed under Article 226 of the 
Constitution and the relief which the 
petitioner seeks is that: (i) the order 
pessed by the Delhi Administration, the 
2nd Respondent, on the 26th September, 
1968, forfeiting the book should be 
quashed and set aside, (ii) it should be 
declared that all steps taken 


rative, (iii) the notification of the 3rd 
Respondent, the Government of Maha- 
rashtra, dated the 17th October, 11968, 
republishing the order of the 2nd 
Respondent be quashed and set aside, 
üv) the respondents be restrained from 
implementing the order passed by the 
2nd respondent and republished by the 
3rd respondent and that (v) such 
further and other reliefs be granted as 
the circumstances of the case may 
warrant. What we have to consider is 
whether these reliefs or any of them can 
be granted to the petitioner under 
Article 226 of the Constitution. 


287. Tt may be recalled that we 
were invited by both the sides to consider 
the merits of the book, regardless of our 
conclusion on the other legal and con- 
stitutional questions, including the ques- 
tion of jurisdiction under Section 99B 
of the Code of Criminal Procedure. 
Though it was not stated expressly by 
the learned Advocate General that if we 
icund that the order of forfeiture is not 
justified on merits, we should grant 
appropriate relief to the petitioner, we 
suppose that the purpose of asking us to 
eonsider the merits of the book in any 
event, was to enable us to follow up our 
conclusion by passing a final order 
consistently with our view about the 
merits of the book. For example, if we 
were to come to the conclusion that the 
order of forfeiture is justified on merits, 
Counsel for the petitioner could not have 
complained if, consistently with our con- 
clusion, we had dismissed the petition 
in so far as it purports to be under Arti- 
cle 226 also. That, we take it, would be 
the necessary consequence of his having 
asked us to go into the merits of the 
charge that the book contains objection- 
able matter. Now that we have taken 
the view that the order of forfeiture is 
not justified on merits, we must, con- 
sistently with that view, grant appro- 
priate relief to the petitioner under Arti- 
cle 226, subject of course to the reasons 
indicated by the Advocate General as to 
why we should refuse to exercise our 
discretionary powers under that article. 


288. Before, however, considering 
those reasons, it would not be out of 
place to examine briefly the nature and 
extent’ of our jurisdiction under Arti- 
cle 226. Such an examination will be 
useful to show how, whether or not the 


pursuant : 
to the said order are illegal and inope-— 


a 
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parties. submitted with certain reserva- 
tions to our jurisdiction under Art. 226, 
it would be open to us, in the circum- 
stances of the case, to grant relief to the 
petitioner under thai article. 


289. As observed in Calcutta Gas 
Co. (Proprietary) Ltd. v. State of West 
Bengal, AIR 1962 SC 1044, Article 226 
of the Constitution confers a very wide 
power on the High Courts to issue direc- 
tions and writs of the nature mentioned 
therein for the enforcement of any of 
the rights conferred by Part III, that Is 
to say, the fundamental rights or for 
any other purpose. Therefore, persons 
other than those claiming fundamental 
rights can also approach the High Court 
seeking a relief thereunder. 


290. Further, it is no longer 
necessary to “look back to the early his- 
tory or the procedural technicalities of 
these rights in English law, nor feel op- 
pressed by any difference or change of 
opinion expressed in particular cases by 
English Judges. We can make an order 
or issue a writ In the nature of certiorari 
in all appropriate cases and in appro- 
priate manner. so long as we keep to the 
broad and fundamental principles that 
regulate the exercise of jurisdiction in 
the matter of granting such writs in 
England”, T. C. Basappa v. T, Nagappa, 
AIR 1954 SC 440 at p. 443. This position 
was reiterated in Dwarka Nath v. 
I. T. O. Special Circle, ‘D’ Ward, AIR 
1966 SC 81 where it was observed that 
Article 226 “is couched in a comprehen- 
sive phraseology and it ex facie confers 
a wide power on the High Court to 
reach injustice wherever it is found... 
It can issue writs in the nature of prero- 
gative writs as understood in England, 
but the scope of those writs also is wide- 
ned by the use of the expression ‘nature’ 
which expression does not equate the 
writs that can be issued in India with 
those in England, but only draws an 
analogy from them. That apart, High 
Courts can also issue directions, orders 
or writs other than the prerogative writs. 
The High Courts are enabled to mould 
the reliefs to meet the peculiar and com- 
plicated requirements of this country.” 
But, to say that Article 226 confers very 
wide powers on the High Courts to reach 
injustice wherever it is: found is “not 
to say that the High Courts can function 
arbitrarily under this article. Some 
limitations are implicit in the article 
and others may be evolved to direct the 
article through defined channels.” 


291. The limitations on the power 
of the High Court to issue writs, orders 
or directions either for the enforcement 
of fundamental rights or for any other 
purpose are apparent from decisions like 
Veerapa v. Raman & Raman Ltd.. AIR 
1952 SC 192, Sangram Singh v. Election 
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Tribunal, Kotah, AIR 1955 SC 425 ard 
Thansingh v. Supdt. of Taxes, AIR 19€4 
SC 1419. In Veerappa’s case it was hed 
that however extensive the jurisdicticn 
of the High Court under Article 226 
may be, it is not so wide or large as -0 
‘enable the High Court to convert itself 
into a Court of Appeal and examine for 
itself the correctness of the decision im- 
pugned and decide what is the proper 
view to be taken or the order to be mada. 
In Sangram Singh's case, AIR 1955 SC 
425 it was held that though no limits cen 
be placed upon the discretionary juris- 
diction of the High Courts under Art- 
cle 226, it must be exercised along rə- 
cognised lines and not arbitrarily. In 
the exercise of their jurisdiction under 
Article 226 therefore, the High Cour-s 
could not act as Courts of Appeal or r=- 
vision to correct mere errors of law, 
which do not occasion injustice in a 
bread and general sense. In Thansingh’s 
case, AIR 1964 SC 1419 it was held that 
the very amplitude of the jurisdicticn 
under Article 226 demands that it will 
ordinarily be exercised subject to cer- 
tain self-imposed limitations. Under that 
article, the High Courts should not genə- 
rally enter upon a determination of 
questions which demand an elaborace 
examination of evidence te establish tke 
right, to enforce which the writ is clairm- 
ed. Therefore, under Art. 226 the High 
Court does not act as a Court of Appeal. 


292. Yet another limitation on tke 
power of the High Court is that ordi- 
narily, the High Court should not enter- 
tain a petition under Article 226 if the 
petitioner has an alternative remeCcy 
which, without being unduly onerous, is 
equally efficacious. That was the view 
taken in Union of India v. T. R. Varma, 
AIR 1957 SC 882 at p. 884 where refer- 
ence is made to two previous decisions 
of the Supreme Court in Rashid Ahmed 
v. Municipal Board, Kairana, AIR 19£0 
SC 163 and K. S. Rashid ard Sons v. Ir- 
come-tax Investigation Commission, AIR 
1954 SC 207. In Rashid Ahmed’s casa, 
AIR 1950 SC 163 it was held that tre 
existence of an adequate legal remecy 
is a thing to be taken into consideraticn 
in the matter of granting writs, while in 
K. 5. Rashid and Sons’ cese, AIR 19F4 
SC 207 it was held that if an alterna- 
tive remedy exists, it will be a sound 
exercise of discretion to refuse to intez- 
fere in a petition under Article 226, um- 
less there are good grounds therefor. 


293. It is however necessary to 
bear in mind, and that is important fcr 
our purposes, that the exstence of an 
alternative remedy is no bar to issuirg 
a writ, order or direction for the en- 
forcement of fundamental 
Varma’s case, AIR 1957 SC 882 the peti- 
tioner was dismissed from service and 


rights. In 


G. V. Godse y. Union of India ISB) (Chandrachud J.) [Prs. 291-265] Bom. 85 


he challenged the order of dismissal on 
the ground that it contravened Arti- 
cle’ 311 (2) of the Constitution. Venkata- 
rama Aiyar, J. who delivered the judg- 
ment of the Court observes that the 
point which arose for determination in 
the case was whether the dismissed ser- 
vant was denied an opportunity to pre- 
sent his case, which in turn depended 
mainly on the question whether he was 
prevented from cross-examining the 
witnesses who gave evidence in support 
of the charge. It was said that it was 
not the practice of the Court to decide 
matters of that type in a writ petition 
and therefore the petition was liable to 
be dismissed on that ground. In K. S, 
Rashid and Sons case, AIR 1354 SC 207 
petitions were filed under Articles 226 
and 227 of the Constitution for challeng- 
ing certain Income-tax investigation pro- 
ceedings held under Act No. 30 of 1947. 
It was held that the petitioners had al- 
ready availed themselves of the remedy 
provided for under Section 8 (5) of that 
Act and the reference had already been 
made to the High Court in terms of 
that provision which was awaiting deci- 
sion. Therefore, it was not proper to 
allow the petitioners to invoke the juris- 
spas of the High Court under Arti- 
cle : 


294, In Himatlal v. State of M. P. 
AIR 1954 SC 403 the petitioner alleged 
that his fundamental right under Arti- 
cle 19 (1) (g) was infringed. The con- 
tention that an alternative remedy was 
available to the petitioner under tbe im- 
pugned Act and therefore he was dis- 
entitled to relief under Article 226 was 
rejected on the ground that such a con- 
tention stood negatived by the decision 
of the Supreme Court in. State of Bom- 
bay v. United Motors (India) Ltd., AIR 
1953 SC 252 where says Mahajan, C. J. 
it was held that the principle that a 
Court will not issue a prerogative writ 
when an adequate alternative remedy 
was available does not apply where a 
party has come to the Court with an 
allegation that his fundamental right 
had been infringed and sought relief 
under Article 226. 


295. It was necessary to refer to 
this aspect of our jurisdiction under 
Article 226, because the learned Advo- 
cate General contended that we should 
not interfere with the order of forfei- 
ture in the exercise of our jurisdiction 
under Article 226. He says that the pro- 
per remedy for the petitioner to adopt 
was to approach the Supreme Court 
under Article 32 of the Constitution. We 
are unable to accept this argument. As 
observed by Chagla C. J. in 
United Motors (India) Ltd. v. State of 
Bombay, (1953) 55 Bom LR 246 at p. 
253 the powers of the Supreme Court 
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under Article 32 and of the High Court 
under Article 226 are concurrent and if 
the Supreme Court cannot refuse to 
interfere in favour of a person who com- 
plains of the contravention of funda- 
mental rights, equally so the High Court 
connot refuse to entertain the application 
of a person who comes before it under 
Article 226 on the ground that his funda- 
mental rights should be protected.. 


296. It is, in our opinion, ‘clear 
that the existence. of an adequate alter- 
native remedy is -a thing to be taken 
into consideration if the petitioner comes 
before the Court under Article 226 for 
the enforcement of other legal rights 
and it would be a sound exercise of dis- 
cretion In such a case.to refuse to. inter- 
fere under that article. The petitioner 
before us, however, ‘complains of the 
violation of his fundamental rights and 
so it would be wrong to refuse relief to 
him on the pround that this is a fit case 
in which a petition under Article 32 
should have been filed before the 
Supreme Court. According to the Advo- 
cate General, the order of forfeiture 
passed by the 2nd Respondent operates 
throughout the country and therefore 
the Supreme Court would be in the best 
position to decide upon the validity of 
the order. That, it is said would avoid 
a conflict of jurisdiction among the dif- 
ferent High Courts. Now, in regard to 
several all-India legislations, the same 
question would arise but we are not 
aware that it was ever held that the 


High Court should refuse to exercise its. 


jurisdiction under Article 226 even if 
the contravention of a fundamental right 
is established, because different High 
Courts might arrive at different conclu- 
sions and therfeore, the proper remedy 
would be to approach the Supreme Court 
under Art. 32. 


297. We have upheld the consti- 
tutional validity of Section 99A of the 
Code of Criminal Procedure as also of 
Section 153A of the Indian Penal Code. 
We are however of the view, that. the 
paticular order of forfeiture dated the 
26th September, 1968 passed by the 2nd 
Respondent is unconstitutional because it 
affects the fundamental right of the 
. petitioner under Article 19 (1) (a) of 
the Constitution. It also affects the 
fundamental right of the publisher 
under Article 19 (1) (g). We have taken 
this view because it seems to us impos- 
sible on any reasonable view to hold 
that the book “Gandhi-assassination And 
I” contains matter which -promotes feel- 
ings of enmity and hatred between 
Hindus and Muslims in India. -The mate- 
rial or data mentioned in the schedule 
to the order of forfeiture, on which the 
order is based, cannot reasonably justify 
the conclusion arrived at by the 2nd 


other respondents will bear 


A.LRE. 


Respondent that the book contains mat- 
ter of an objectionable nature. 


298. We therefore allow the peti- 
tions, set aside the order of forfeiture 
dated the 26th September, 1968 passed 
by the 2nd Respondent and direct that 
the respondents shall not take any steps 
in furtherance of the said order. Copies 
of the book seized by the 5th respondent 
in pursuance of a search warrant issued 
by the 4th Respondent, shall be return- 
ed to the author and the publisher from 
whom they were seized. The interim 
order of restraint passed’ by us on the 
8th of October,.1968, on the application 
of the 2nd Respondent that further pro-: 
ceedings be held in camera, is hereby 
vacated. 


299. As regards: costs, the follow- 
ing facts are relevant. The petitions 
were argued for seven days on the basis 
of the earlier order. of forfeiture dated 
the 6th of December, 1967. That- order 
was thereafter superseded by the order 
of the 26th of September, 1968, so as to 
cure the defects from which the earlier 
order was said to suffer. The petitions 
were thereafter heard for ten days when 
legal and constitutional questions and 
the merits of the book were discussed. 
The petitioner has failed in his conten- 
tions that Section 99A of the Code of 
Criminal Procedure and Section 153A of 
the Indian Penal Code are wnconstitu- 
tional and that the order. of forfelture 
was passed without a proper application 
of mind. On the other hanc, the 2nd 
Respondent has succeeded in its prelimi- 
nary objection that this High Court has 
no jurisdiction to entertain the petitions 
in so far as they purport to be under 
Section 69B of the Code of Criminal 
Procedure. The petitioner has however 
succeeded on the merits of the matter, 
which occupied nearly eight out of the 
ten days. 


300. Mr. Paranjpe says that costs 
must follow the event and therefore the 
petitioner would be entitled tc full costs 
of the hearing before us. He says that 
if costs are properly calculated under 
Chapter XIV, Rule (v) and Chap. XXVII, 
Rule 11 of the High Court Appellate 
Side Rules, 1960, the petitioner would 
be entitled to a sum of Rs. 20,000/- by 
way of costs. This claim seems to us 
to be highly exaggerated. 


301. . Taking into account the facts 
mentioned above and all the circum- 
stances of the case, the fairest order, in 
our opinion, would be that the 2nd Res- 
pondent shall pay a sum of Rs. 3,000/- 
to the author ard a sum of Rs. 1,000/- 
to the publisher by way of costs. The 
their own 


Order accordingly. 


costs. 
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BHOLE, J. 


Shankar Deoba Patil and another, 
Applicants v. Ganpatilal Shiodayal 
Chamedia, Non-applicant. 

Civil Revn. Appln. Ne. 342 of 196, 
D/- 21-11-1969 against order of G. H. 
Kadam, Civil J., Jr. Division, Dherwha, 
D/- 14-7-1969. 

Civil P. C. (1998), S, 151 and O. i, 
R. 21 and O. 338, E. 5 — Inherent power 
— Striking out defence for failure o 
furnish security for swit claim — Hed 
on facts that such order could not be 
sustained in law and shouid be set asice. 


In a suit for ejectment and mesme 
profits the issue as to defendani’s claim 
to: tenancy rights was referred to R- 
venue Court. The defendant was ult- 
mately found to be a tenant by Revenue 
Tribunal but the High Court held that 
the Civil Court had no jurisdiction -o 
make a reference to Revenue Court. An 
appeal by. special leave against the High 
Court’s order was made to the Supreme 
Court but no stay of the suit was ordez- 
ed. When the matter went back to tke 
trial Court, it ordered the defendant at 
the instance of the plaintif? to furnish 
security for the suit claim and costs 
within certain time and in case of defarlt 
further ordered that his defence woud 
be struck out. On revision to High Court 
„against the order:—~ 


Held that on the facts and circum- 
stances of the case the order was er- 
roneous in law and could not be sustained 
either under Section 151 or under any 
other provision of the Cede, such as 
O. 11, R. 21 or O. 38, R. 5. The Court 
could have passed such order in exercise 
of its powers under Section 151 but that 
should be done only when the Court finds 
that the defendant’s acts or defaults ace 
wilful and as a last resori; but this not 
being such a case the order should be 
set aside. (Paras 4, 6) 


B. P, Jaiswal, for Applicants: S. N. 
Kherdekar, for Non-applicant. 


ORDER:— This is an application in 
revision by the defendant from an order 
passed by the Civil Judge, Junior Divi- 
sion, Darwha, in Civil Suit No. 266 >of 
1959. The applicants are directed to 
furnish security in a sum of Rs. 30,00C/- 
_to cover the costs, mesne profits aud 
future mesne profits that may be accrued 
to the plaintiff-opponent. A further 
order is made by the Civil Judge that 
if they fail to furnish the security wita- 
in fifteen days from the date of tre 
order, the defence of the defendants shell 
stand struck off from the record, 
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S. D. Patil v. G. S. 
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2. The plaintiff filed a suit against 
the applicants with a prayer for: their 
ejectment from the suit field admeasur- 
ing 75 acres and also claiming mesne 
profits at a rate of Rs. 1333.33 per annum. 
The applicants here have claimed ten- 
ancy rights and, therefore, an order was 
made under Section 125 of the Bombay 
Tenancy and Agricultural Lands Act, 
1958, referring the issue of tenancy to 
the Manilatdar. The mamiatdar has 
found that applicant No. 1 wes a tenant. 
This was confirmed by the Special 
Deputy Collector also in an appeal heard 
by him. The matter went up to the 
Revenue Tribunal and the Revenue Tri- 
bunal also confirmed the order of the 
two lower courts. The matter then went 
up to the High Court, and this Court in 
1968 decided that the reference was not 
tenable and that reference to the revenue 
authorities ought not to have been made, 
because the status of the applicant No. l 
should be considered in the context of 
the law laid down in the Berar Regula- 
tion of Agricultural Leases Act, 1951. Be- 
cause no revenue officer was specified to 
hear such reference under the Berar Re- 
fulation of Agricultural Leases Act, 
therefore, this Court decided that the 
Civil Court had no jurisdiction to refer 
the issue of tenancy to the revenue 
officer. It appears that the applicant 
No. 1 has taken up the matter with the 
Supreme Court and has also obtained a 
special leave and got his appeal admit- 
ted against the decision of this Court. The 
matter, therefore, rests there. 


3. There is, however, no stay 
granted by the Supreme Court. When 
the record and proceedings went back to 
the Civil Court after the decision of this 
Court in Special Civil Applications Nos. 
243 and 244 of 1966 that reference could 
not have been made to the revenue 
authorities, the non-applicant (plaintiff) 
applied on 13-2-1969 requesting the court 
to pass an order that the applicants 
should furnish security against his suit 
claim of mesne profits. The applicant 
opposed the said application stating that 
the passing of such an order asking the 
applicants to furnish security would be 
beyond the jurisdiction of the court and 
would be a violation of Order 38 of the 
Civil P. C. According to the applicants 
such order was not enforceable. The 
trial Court, however, ordered on 14-7- 
1969 that the applicants should furnish 
security in a sum of Rs. 30,000/- on or 
before 29-7-1969, failing which the de- 
fence of the applicants would stand 
struck out. The applicants being aggriev- 
ed by this order, have preferred the in~ 
stant revision application. 


4, The learned advocate for the 
applicants contends here that the order 
of the trial Court is grossly erroneous 
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because he purported to have passed this 
order under Section 151 of the Civil 
P. C. According to him, he could not 
use his powers under S. 151, Civil P. C. 
for passing an order to furnish security 
when the suit claim is yet to be decided 
and when he was, in fact, found to be 
a tenant of the suit lands by not only 
the revenue tahsildar, but also the 
Special Deputy Collector and the Revenue 
Tribunal, although those orders were set 
aside on other grounds by this High 
Court. It is, therefore, contended by 
him that the trial Court has grossly 
erred in passing such an order under 
Section 151. It'is also his contention 
that such an order could not even be 
passed under O. 38, R. 5, Civil P. C. or 
under any of the provisions of the Civil 
P. C. According to him, there are some 
provisions in- the Civil P. C. whereunder 
a party’s defence could be struck out in 
certain circumstances but there is no 
provision of law which allows the plain- 
tiff to request the Court at the begin- 
ning of the proceedings to strike out the 
defence simply because he was unable 
to furnish security for the suit claim of 
the plaintiff. On the other hand, the 
learned advocate for the non-applicant 
contends here that the applicants have 
taken forcible possession of the suit land 
and that they are bent upon remaining 
in possession of this land in this way. 
According to him, the applicants are also 
trying to delay the proceedings and in 
this way continuing their unlawful pos- 
session. The facts, however, are that the 
plaintiff had filed a suit for ejecting the 
applicants and he is also claiming mesne 
profits. The applicants, on the other 
hand, claim to be the tenants of the suit 
land. One could reasonably also say that 
the contentions of the applicants may be 
found to be correct because of the find- 
ings of the revenue authorities that they 
are tenants of the suit land. Was it then 
proper for the trial Court, in these cir- 
cumstances, to pass an order penalising 
the applicants not only to furnish secu- 
rity but also to pass an order threaten- 
ing to strike out the defence, if they 
did not furnish the necessary security in 
a sum of Rs. 30,000. It appears to me 
that this order on the facts and circums- 
tances of this case is erroneous in law. 


5. Under Order 38, Civil P. C. 
there are certain provisions of arrest 
and attachment before judgment. Under 
Rule 2 of that Order, where the defen- 
dant fails to show cause, (under Rule 1), 
the Court can order him either to de- 
posit in Court money or other property 
sufficient to answer the claim against 
him, or to furnish sacurity for his ap- 
pearance at any time when called upon 
while the suit is pending and until 
satisfaction of any decree that may be 
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passed against him in the suif, or make 
such order as it thinks fit in regard to 
the sum which may have been paid by 
the defendant under the proviso to R. 1. 
Under Rule 4, where the defendant fails 
to comply with any order regarding 
security, the Court may commit him to 
the civil prison until the decision of the 
suit or where a decree is passed against . 
the defendant, until the decree has been 
satisfied: Provided that no person shall 
be detained in prison under this rule in 
any: case for a longer period than six 
months, nor for a longer period than six 
weeks when the amount or value of the 
subject-matter of the suit does not exce- 
ed fifty rupees. Under Rule 5, where 
at any stage of a suit the Court is 
satisfied, by affidavit or otherwise, that 
the defendant, with intent to obstruct 
or delay the execution of any decree that 
may be passed against him is about to 
dispose-.of the whole or any part of his 
property or is about to remove the 
whole or any part of his property from 
the local limits of the jurisdiction of 
the Court, fhe Court may direct the 
defendant, within a time to be fixed by 
it. either to furnish security, in such 
sum as may be specified in the.order, to 
produce and place at the disposal of the 
Court when required, the said property 
or the value of the same, or such portion 
thereof as may be sufficient to satisfy 
the decree, or to appear and show cause 
why he should not furnish security. The 
Court can also attach the property if the 
defendant fails to show cause under 
Rule 6. There is, therefore, hardly any 
scope for disabling the defendant from 
defending himself in the suit filed by the 
plaintiff to eject him. It would, therefore, 
be improper for a Civil Court to dis- 
able a party from defending himself 
when other steps could be taken against 
him if they were found necessary, 


6. There is, however, a provision 
under Order 11, Rule 21, Civil P. C. 
when the defence of a cefendant could 
be struck out. Under that rule if any 
party fails to comply with any order to 
answer interrogatories, or for discovery 
or inspection of documents, he shall, if 
a plaintiff, be Hable to have his suit 
dismissed for want of prosecution, and, 
if a defendant, to heve his defence if any, 
struck out and to be placed in the same 


“position as if he had not defended; there 


is no other similar provision. But it may, 
be that in a given case a Civil Court 
may think of ordering under Section 151, 
Civil P. C. in the way the trial Court 
has ordered; but that should be done 
only when the Court finds that the 
defendant’s acts or defaults are wilful 
and as a last resort; but surely this was 
not a case in which he could have order- 
ed that the defence of the defendants 
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should be struck out. The ve and cir- 
. [cumstances do not warrant such an order, 
If the non-applicant still thinks he has 
a good case to secure his decree, he has 
ae courses open to him according to 
aw, 


T. In the above view of the 
matter, therefore, I will not be able to 
agree with the order passed by the Civil 
Judge, Junior Division, Darwha. I, 
therefore, set aside the order of the trial 
Court and allow this revision applicazion 
with costs. 

Revision allowed. 





‘AIR 1971 BOMBAY 89 (V 58 C 14) 
NAGPUR) 
Narayan Sampat Jawanjal, Appli- 
cant v Harinarayan Sukhdeo and oth=rs, 
Opponents. 


Civil Revn. Appin. No. 493 of 1967, 
D/- 27-1-1970 against order of S. R. 
Pathak, Civil J.. Sr. Division at Darya~ 
pur, D/- 8-11-1967. . 

(A) Hindu Law — Joint family — 
Suit for partition challenging transaction 
by father as without legal necessity — 
Issue of legal necessity to be decided first 
prior to referring question whether 
transaction was lease or Joan rre 
to tenancy Court — (Civil P. (198), 
S. 9, O. 14, R. 2) — (Tenancy ies — 
Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), Section 125). 

In a suit for partition and posses- 
sion by sons challenging transaction ən- 
tered into by their father. as without 
legal necessity, the issue of legal neces- 
sity has to be decided first and thereatter 
-the question whether the transaction 
was a loan transaction or a lease has to 
be referred to the tenancy court. 1363 
Mah LJ (Note) 10 & 1964 Mah LJ (Note) 
96, Distinguished. (Para 6) 

Illustrations of expenditures that are 
included within meaning of “legal neces- 
sity” given. (Para 6) 

Whether ‘the transaction was a lease 
or whether it was a loan would nof 
matter much if the legal necessity as con~ 
templated by the Hindu Law was exist- 
ing at the time of the transaction. The 


binding nature of that transaction would 


be decided only when the parties show 
the existence or the absence of the lezal 
necessity at the time of transaction. 
Therefore it would convenient to dec.de 
the issue of the existence of legal nec2s- 
sity first and then proceed to consider 
tbe issue of tenancy. (Para 6) 

(B) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands Act (67 of 
1948), S. 125 — Issue regarding tenarcy 


DN/JN/E434/70/CWM/D 


H. Sukhdeo {Bhole J.) (Prs. 6-7)-[Prs, 1-3] Bom. 89 


— At what stage of suit to be referred 
to tenancy Court by Civil Court depends 
on facts and circumstances of each case 
— No hard and fast rule. (Para 7) 


Cases Referred: Chronological Paras 


(1964) 1964 Mah LJ (Note) 96, 
Brijlal v. Shamdhan 


(1963) 1963 Mah LJ Pa 10, 
Savalaram v. Mukun 4 


R. N. Deshpande, for Arplicant; P. D. 
Dharaskar, for Opponents Nos. 1 to 3. 


ORDER:— This is an application in 
revision by the defendant No. 1 from an 
order passed by the Civil Judge, Senior 
Division, Daryapur, under which he has 
framed seven issues and ordered that the 
issue No. 3 regarding the proof of legal 
necessity should be decided first and 
thereafter the fourth issue regarding the 
defendants proving that they had been 
tenants of the land be referred to the 
tenancy Court. 


2. The plaintiffs have filed a suif 
for partition and possession of their share 
of the suit property. Plaintiffs’ case is 
that defendant ‘No. 3, their father, had 
entered into a transaction apparently of 
a lease. and that as a result of this tran- 
saction defendants Nos. 1 and 2, who are 
brothers, are in possession of ‘the land. 
According to the plaintiffs this transac- 
tion which their -father had with the 
other defendants is without legal neces- 
sity. They further plead that this tran- 
saction which appears apparently of a 
lease is, in fact, a loan transaction and 
not a lease deed at all. 


3. The defendants contested the 
claim of the plaintiffs and have stated 
that they have been tenants of the suit 
land since the year 1956. The learned 
Civil Judge, during the course of the suit 
proceedings, framed several issues. They 
are as follows :— 


“1, Do plaintiffs prove that the 
transaction was one of loan? 


2. Do they prove other cbjections (to 
the transaction) which are enumerated 
in para 2 of the plaint? 


3. Do defendants 1 and 2 prove legal 
necessity? 


4. Do defendants prove that they. 
have been tenants of. the land? 


5. To what share, if anv, the plaina 
tiffs are entitled to? 


6. Are they entitled to ‘the posses« 
sion of the same? 
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7. What order?” 

The learned Civil Judge after framing 
the issues passed an order tha: issue 
No. 3 shall be decided first ani then 
issue No. 4 shall be referred to the ten- 
ancy Court. Against this order of the 
trial Court, the original defendant No. 1 
has come here in revision. 


4, The learned advoca br the 
. applicant contends here that the trial 


Court ought to have sent the issue re- ` 


garding the tenancy at once io the ten- 
ancy Court instead of waiting for and 
deciding the issue regarding the legal 
necessity; it is contended by him that 
the plaintiffs’ say is that the transaction 
which their father had with. the defen- 
dants was a loan transaction; that on the 
other hand the contention of the defen- 
dants is that it is a lease transaction. 
Therefore, according to him, the’ matter 
of lease has to be first decided and, inci- 
dentally, according to him, while decid- 
ing the issue of lease, the tenancy Court 
ought also to decide whether it is a loan 


transaction or whether it is not a loan 


transaction. It is further argued by: him 
that the finding on the issue of ‘legal 
necessity will utlimately depend upon the 
nature of the transaction. 
by him that if it is a loan transaction, 
then the legal necessity has to: ‘be shown 
in a particular way and if it is a lease 
transaction, the legal necessity has to be 
shown in a different way. It is, there- 
fore, urged by him that the Civil Court 
has erroneously decided to try the legal 
necessity issue first- 
refer the tenancy issue to the tenancy 
Court. He relies upon 1963 Mah .LJ 
(Note). No. 10, 
That was a case in which the lands. be- 
longed to a Hindu joint family consisting 
of three sons and their father. The sons 
issued a public’ 
should enter into any transaction, with 
their father as he was not the manager 
and was a-person of a weak.mind. It 
appears that later the father leased two 
- of the family lands and therefore the 
sons filed a suit ‘against the fatker and 
the lessee for partition alleging. taat the 
lessee had taken the lease taking ad- 
vantage of the weak mind ‘of the father 
who was not the manager and taat the 
lease was not for legal necessity arid 
binding on them. The Civil Court re- 
ferred to the . Mamlatdar the cuestion 


whether the lessee was the tenant of- 


the land. The Mamlaidar and the Deputy 


Collector held that hé iwas a tenar-t. But - 


in revision, these orders were set eside by 
the Maharashtra Revenue Tribunel hold- 
ing that the tenancy Court had no juris- 
diction to decide whether the lease was 
not for legal necessity or for the benefit 
of the family and the reference was not 
competent. The High Court was there- 


N. S. Jawanjal v. H. Sukhdeo (Bhole J): 


It is argued.. 


and therealter to. 


Savalaram: y. Mukund. © 


notice that no person. 


A.L R. 


after moved under Art. 227 of the Con- 
stitution and it was held by this Court 
that the Revenue. Tribunal was right in 
its view that the question whether the 
lease granted by the father was binding 
on the sons can only be decided by the 
Civil Court. The view of the revenue 
Court that, reference was. not ccmpetent 
however was not correct. Having regard 
to the fact that the petitioner had con- 
tended that he was the tenant of the 
entire lands and that this claim had been 
denied by the sons, the Civil Court was 
bound to make a reference to the 
Mamlatdar. It was observed that the 
proper course in the circumstances would 
have been for the Mamlatdar to stay the 
proceedings and to ask the Civil Court 
to decide whether the father of the plain- . 
tiffs could lease the lands on behalf of 
the joint family and whether the tran- 
saction -of lease was not binding on the 
sons for the reasons stated by them in 
their plaint. The reply to the question 
referred to the Mamlatdar by the Civil 
Court should be that the petitioner is a 
tenant of the lands, but that his right to 


‘be a tenant of the: entire lands is sub- 


ject to the decision of the Civil Court 
on the question whether the transaction 
of lease.is. not binding on the sons for 
any of the reasons given by them in 
their plaint. If the Civil Court does not 
accept the plaintiffs’ contentions and 
comes to the conclusion that the plain- 
tiffs are also bound by the transaction 
of lease, the petitioner will be a tenant 
of the entire lands. If, on the other 
hand, the Civil. Court holds that the 
transaction is not binding on the sons, 
the petitioner will be a tenant of the 
father’ s undivided interest in the. lands. 


It is in this way that the learned ad- 


vocate for the” applicant says that Un~_ 
less the tenancy issue is decided, the 
question ‘of legal necessity cannot be 
decided. TI do. not think this note in any 
way lays down any set proposition as to 
when the tenancy issue has to 
ferred to the tenancy Court and when 
not. 


5. The learned advocate for the 
applicant also refers to a case of Brijlal 
v. Shamdhan, in Note No. 96. in 1964 
Mah LJ Notes of Cases P.. 47, That was 


_-also a case in which an issue as to whe- 


ther the transaction was bogus and nomi- 
nal or whether it was a transaction of 
lease, had to be considered. It was con- 
tended for the pleintiffs that the ques- 
tion of determination of the issue regard- 
ing the tenancy would arise only if the 
defendants succeeded in proving that the 
sale deed was nominal and bogus .and 
that the Civil Court had-no jurisdiction 
to refer the issue regarding the lease to 
the revenue authority till the issue Tex. . 
garding the nominal’ and bogus nature 


be re- ` 
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of the sale deed was decided. Mr 
Justice Tambe, who was hearing this 
revision application, has observed hat 
the two issues represent the rival cleims 
of the parties as regards the relationship 
between them; that what-the court had 
to decide was: What the relationship be- 
tween the parties. was? that the rala- 
tionship claimed ‘by. one of the parties 
was that of a tenant and that, that being 
the issue, it could only be decided by the 
revenue authorities.. Therefore, this case 
also does not lay down any. set proposi- 
tion as to the stage at which the tenancy 
ce or is not to be sent to the tenancy 
our 


6. In so far as the facts and cir- 
cumstances of our case are. concerned, I 
do not think it is necessary that the ien- 
ancy issue should be decided first and 
thereafter the issue of legal necessity. 
After all, what is the legal necessity! In 
Dr. Mulla’s Hindu Law is mentioned what 
is “legal necessity? in paragraph 243. 
Within the meaning of legal necessity, 
the payment of Government revenue and 
of debts which are payable out of the 
family properties, maintenance of copar- 
ceners and of the members of their 
families, the marriage expenses of male 
coparceners and the daughters of the 
coparceners, the performance of nezes- 
sary funeral or family ceremonies, the 
costs of necessary litigation including the 
costs of defending the head of thé joint 
family or any other member against a 
serious criminal charge, payment of 
‘debts incurred for family business or 
other necessary purpose etc. are includ- 
ed. Therefore, the point before the Ccurt 
would be as to what exactly was the 
legal necessity when that transaction was 
entered into -and whether any of trese 
necessities was there when the father of 
the plaintiffs had entered into the suit 
transaction. Whether the transaction was 


a lease or whether it was a loan would | 


not, in my opinion, matter much if the 
legal necessity as contemplated by the 
Hindu Law was existing at the time of 
the transaction. The binding nature of 
that transaction would be decided only 
when the parties show the existence or 
the absence of the legal necessity at the 
time of the transaction. Therefore. it 
wolud be convenient to decide the issue 
of the existence of legal necessity frst 


and then proceed to consider the issue ° 


of tenancy. In my view, therefore, ihe 
learned trial Court was quite right in 
deciding that the question of legal neces- 
sity has to be decided first and thereafter 


the question regarding the lease has to ~ 


be referred to the tenancy Court. 


Ts But the learned advocate for 
the applicant says that under Section 125 
of the Bombay Tenancy and Agricultural 
Lands Act, if any suit instituted in zhe 


E. T. G. U. S. Scciety v. S. W. Corpn. 


' Court has 


.of tenancy to the tenancy Court. 
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Civil Court, involves any issue regarding 
the tenancy, then the Civil Court has no 
other álternative but to stay the suit and 
refer such issue to the tenancy Court. 
It is, however, difficult for me to accept 
this contention for the obvious reason 
that there may be several issues framed 
by the Civil Court and there may be in 
a given case quite a few issues which 
have to be decided before an issue of 
tenancy has to be referred. The Civil 
naturally to cut short the- 
period of litigation and, therefore, if cer- 
tain issue could decide certain facts and 
if those facts are established, then it may 
not be necessary also to refer the issue 
There- 
fore, the Civil Court has always to look 
into the facts and circumstances of the 
ease and then decide at what stage the 
issue regarding the tenancy has to be re- 
ferred to the Mamlatdar or the revenue 
tribunal. There cannot certainly be any 
hard-and fast rule to direct the Civil 
Court to send these issues of tenancy at 
a particular stage of the suit proceed- 
ings, 

8. For the aforesaid reasons, 
therefore, this application will have to be 
dismissed. The application ‘is dismissed 
with costs. 

Application dismissed. 
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MADON, J. 


Erandol Taluka Gramodyog, Utpadak 
Sahakari Society, Erandol, Appellant v. 
ae Sunil Waste Corporation, Respon- 
ent. : ; 


A. F. A. D. No. 955 of 1967, D/- 4-2- 
1970, against order of R. P. Salve. Asst. 
J. Jalgaon in Appeal No. 517 of 1966. 


Civil P. C. (1908), S. 47 — Question 
as to validity of decree — Decree passed 
by Court admittedly havmg inherent 
jurisdiction — Objection that decree was 
nullity for non-compliance with manda- 
tory provision of law contained in Sec- 
tion 164 of Maharashtra Co-operative 
Societies Act as to issue of notice prior 
to institution of suit — Such an objec- 
tion could not be gone into by executing 
Court — Co-operative Societies — Maha- 
rashtra Co-operative Societies Act (24 of 
1960), S. 164. 


Section 164 of the ‘Maharashtra Co- 
operative Societies. Act is mandatory in 
its terms. 
notice should be given prior to the in- 
stitution . of- the suit either against co- 
operative society or its officer. If a suit 
is: filed without giving such- a notice, the 
suit is not maintainable. ` From this, 


JN/JN/E596/70/VSS/T_ 


It requires that requisite l 


- 92 Bom. [Prs. 1-2A] E. T, G. U, S. Society v. S W. Corpn. (Madon Jj 


however, it’ does not follow that non- 
zompliance with the provisions of Sec- 
tion 164 is a defect which takes away 
inherent jurisdiction of the Court to try 
the suit or pass the decree. In such a 
zase the decree would be contrary to the 
>rovision of law but would not be a 
decree passed by a Court without juris- 
‘liction. This is a defect which affects 
“he maintainability of the suit and not 
she inherent jurisdiction of the Court. 


“Where a suit was instituted in a Court 


which admittedly had jurisdiction and a 
decree passed, though no notice under 
Section 164 of the Act was given prior 
to its institution, it was a decree passed 


zontrary to Section 164 and it was. 


>pen to the Society to challenge it on 
-his ground in appeal. If it failed to do 
zo the decree was binding between the 
Darties and this point could not be agitat- 
2d in execution proceedings as the ex- 
acuting court could not go behind the 
jecree. AIR 1956 Bom 513 & AIR 1952 
5C 199 & AIR. 1964 SC 907 & AIR 1957 
Pat 4, Rel. on; AIR 1937 Bom 231, Dis- 
tinguished. (Paras 3, 4 and 5) 


Cases Referred: Chronological Paras 


(1964) ATR 1964 SC 907 (V 51)= 
1964-1 SCR 495, Ittyavira Mathai 
v. Varkey Varkey 3 

T1962) AIR 1962 SC 199 (V aoe 
1962-2 SCR 747, Seth Hiral 
Patri v. Sri Kalinath 

71957) AIR 1957 Pat 4 (V 44), 
Kuldip Thakur v. Sheomangat ; 
Prasad Thakur 4 

f1956) AIR 1956 Bom 513 (V 43)= 
ILR (1956) Bom 193, Rana Har~ 
kishandas Lallubhai v. Rana 
Gulabdas Kalyandas 

{1937) AIR 1937 Bom 231 (V_24)= 
39 Bom LR 249, Dharwar Urban 
Co-op. Bank Ltd. v. Ramchandra 
Govindrao Alnavar 6 


A. P. Vaze for V. D. Malpani, for 
Appellant. — 


JUDGMENT:— This second appeal 
arises out of execution proceedings 
adopted by the Respondent against the 
Appellant. The Respondent filed a suit 
in the Court of the Subordinate Judge, 
Delhi, against the Appellant and obtain- 
ed a money decree in the sum of Rupees 
1400 in respect of the amount claimed 
in the suit and a sum of Rs. 277.99 P. 
for costs. The decree was passed ex 
parte. After obtaining the decree the 
Respondent got it transferred to the 
Court of the Civil Judge, Junior Divi- 
Sion, Erandol, and filed an execution ap- 

plication, being Regular Darkhast No. 
14 of 1964. in the transferee Court. The 
Appellant filed objections thereto. The 
principal contention of the Appellant 
was that the Appellant is a registered 


2-A 


A. L E. 


co-operative society and the suit was 
instituted without giving to the Regis- 
trar of Co-operative Societies the re- 
quisite notice under Section 164 of the 
Maharashtra Co-operative Societies Act, 
1960. and that for this reason, the suif 
was not maintainable and the decree 
passed by the subordinate Judge was a 
nullity. This contention was negatived 
by the learned ‘Civil . Judge. Against 
this order the Appellant filed an appeal 
under Section 47 of the Code of Civil 
Procedure, 1908, to the ' District Court, 
Jalgaon. The appeal was disposed of by 
the learned Assistant Judge at Jalgaon. 
He held that this was not a question 
which affected the jurisdiction of the 
Court to pass the decree and it could 
not be gone into by the executing Court. 
The learned Assistant Judge, however, 
further observed :— 


“this question cannot be gone info 
by the executing Court, and it must 
execute the decree as it stands, of 
course, subject to the objection about the 
jurisdiction.” 


He accordingly dismissed the appeal 


with costs. Against this order the Ap- 
pellant has filed the present second 
appeal. 


2e The only ground urged in this 
appeal is that as the Respondent institut- 
ed the suit without giving a notice as 
required by Section 164 of the Maha<~ 
rashtra Co-operative Societies Act, 1960, 
the trial Court had no jurisdiction to en~ 
tertain the suit or to pass a decree therein 
and accordingly the decree sought to be 
executed was a nullity and incapable of 
execution. 


2-A. Section 164 of the Maharash- 
tra Co-operative Societies Act provides 
as follows:— 


-“Notice necessary in suits. 


No suit shall be instituted against à 
Society, or any of its officers, in res- 
pect of any act touching the business 
of the society, until the expiration 
of two months next after notice in 
writing has been delivered to the 
Registrar or left at his office, stat- 
ing the cause of action, the name, 
description and place of residence 
of the plaintiff and the relief which 
he claims, and the plaint shall con- 
tain a statement. that such notice 
has been so delivered or left.” 


The section has limited operation and 
does not apply to all suits filed against a 
registered co-operative society but only 
to suits in respect of any act touching 
the business of the society. Assum- 
ing for the purposes of the pre- 
sent appeal, that the suit filed by 
the Respondent was a suit touching the 
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business of the society, the question stil 
remains whether the executing Court wes 
entitled to go behind the decree. In 
Rana Harkishandas Lallubhai v. Ram 
Gulabdas Kalyandas, AIR 1956 Bom 513, 
it was held that in determining the juris 
diction of the executing Court to enter 
tain pleas under Section 38 of the Code 
of Civil Procedure, 1908, it is always 
necessary to make a distinction between 
pleas that tend to show that the decree 
in question is a nullity and pleas thet 
merely challenge the validity or the prc- 
priety of the decree on the ground thet 
it is contrary to the provisions of law. 
If the plea is that the decree is a nullity 
and so cannot be executed, it would be 
open to the executing Court to entertain 
the plea. On the other hand, if the plea 
is that the decree is contrary to law in 
the sense that in passing the said decree 
certain provisions of the law have been 
ignored or contravened, that would nct 
necessarily make the decree a nullity 
and allegations about the impropriety ar 
the illegality of the decree cannot be er- 
tertained in execution proceedings. As 
pointed out by the Supreme Court in 
Seth Hiralal Patni v. Sri Kali Natk, 
(1962) 2 SCR 747 (750. 75°)=(AIR 1962 
SC 199 at p. 200) the validity of a decre= 
can be challenged in execution proceed- 
ings only on the ground that the Court 
which passed the decree was lacking in 
inherent jurisdiction in the sense that i 
could not have seized of the case becaus2 
the subject-matter was wholly foreign to 
its jurisdiction cr that the defendant was 
dead at the time the suit had been in- 
stituted or decree passed, or some such 
other ground which could have the effect 
of rendering the Court entirely lacking im 
jurisdiction in respect of the subject- 
matter of the suit or over the parties to 
it. 


3. Section 164 of the Maharashtra 
Co-operative Societies Act is mandatory 
in its terms just like Section 3 of the 
Limitation Act or Section 89 (1) of the 
Indian Partnership Act, 1932. What Sec- 
tion 164 does is to require that the re- 
quisite notice should be given prior to 
the institution of the suit. If a suit is 
filed without giving such a notice, the 
suit is not maintainable. From this, how- 
lever, it does not follow that non-com- 
‘pliance with the provisions of Sec. 164 
is a defect which takes away the inheren- 
jurisdiction of the Court to try the sui 
or pass the decree. In such a case the 
decree would be contrary to the provi- 
sions of law but would not be a decree 
passed by a Court without jurisdiction. 
This is a defect which affects the main- 
tainability of the suit and not the in- 
herent jurisdiction of the Court. A suit 
may not be maintainable for diverse 
reasons as, for example, because it is. 
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filed beyond the preseribed period of 
limitation or because it is a suit by an 
unregistered partnership firm to enforce 
a right arising out of a contract or be- 
cause notice under Section 164 of the 
Maharashtra Co-operative Societies Act 
has not been given prior to the institu- 
tion of the suit. None of these questions 
affect the inherent jurisdiction of the 
Court. So far as the question of limita- 
tion is concerned, in Ittyavira Mathai v. 
Varkey Varkey, AIR 1964 SC 907, it was 
held that Section 3 of the Limitation Act 
is peremptory and it is the duty of the 
Court to take notice of this provision 
and give effect to it even though the 
point of limitation is not referred to in 
the pleadings, but even so, it cannot be 
said that where the Court fails to per- 
form its duty; it acts without jurisdiction. 
If it fails to do its duty, it merely com- 
mits an error of law and an error of law 
can be corrected only in the manner laid 
down in the Code of Civil Procedure. If 
the party aggrieved does not take ap- 
propriate step by ‘way of preferring an 
appeal to have that error corrected, the 
erroneous decree will hold good and will 
not be open to challenge on the basis of 
its being a nullity. 


4. In Kuldip Thakur v. Sheo- 
mangal Prasad Thakur, AIR 1957 Pat 4, 
a suit was instituted by an unregistered 
firm and a decree was passed in its 
favour. When the decree was sought to 
be executed, the judgment-dektor object- 
ed on the ground that under Section 69 
(2) of the Indian Partnership Act a suit 
by an unregistered firm was not main- 
tainable and, therefore, the decree passed 
in favour of such unregistered firm was 
A MTS, The Patna High Court held 

at:— 


“the disability created by sub-sec- 
tion (2) of S. 69 of the Act is with re- 
gard to the right to institute a suit, and 
not with regard to the power of the 
Court to pass a decree. The prohibition 
contained in Section 69(2) is only to the 
institution of the suit. 


The plea of non-maintainability of a 
suit, on behalf of an unregistered firm 
under Section 69(2), Partnership Act, is, 
as such, not available to a -judgment- 
debtor at the execution stage. Such an 
objection should be taken in the suit it~ 
self before the passing of the decree. 


If such an objection is taken in the 
suit, and overruled, or, such an objection 
is not taken at all in the suit, and a 
decree is passed, in contravention of Sec- 
tion 69(2) of the Act, the decree is nof 
a nullity. if the Court otherwise has 
inherent jurisdiction to pass the decree, 
The executing Court, therefore, has no 
jurisdiction to go behind such a decree.” 
The bar to maintainability of the suif 


`% 
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enacted in Section 69(2) of the Partner- 
ship Act is in language identical with 
that of Section 164 of the Maharashtra 


Co-operative Societies Act. The material 


provisions of S. 69 (2) are 
“No suit to enforce a right arising 


from a contract shall be instituted in any 
Court by or on behalf of a firm against 
a third party unless the firm is registered 


ROtHaerecue+eguranes 


$ The principles enunciated in 
the above decisions directly govern the 
present case. It is not the case herè that 
the Subordinate Judge at Delhi had 
otherwise no inherent jurisdiction to try 
the suit or pass the decree. This was, 
therefore, a suit instituted in the Court 
which admittedly had jurisdiction to en- 
tertain and decide it. If the suit was 
entertained and a decree passed, though 
no notice under Section 164 of the Maha- 
rashtra Co-operative Societies Act was 
given prior to its institution, it was a 
decree passed contrary to the provision 
of law, namely, Section 164. It was 
open to the Appellant to challenge the 
decree on this ground in appeal. The 
appellant having failed to do so, the 
decree is binding between the parties, 
and this point cannot be agitated in ex- 
ecution proceedings. l 


6. Mr. Vaze, learned advocate for 
the Appellant, has strongly relied upon 
the decision of a Division Bench ‘of this 
High Court in Dharwar Urban Co-op. 
Bank Ltd. v. Ramchandra Govindrao 
Alnavar, (1937) 39 Bom LR 249 = (AIR 
1937 Bom 231). In that case it was held 
that Section 70 of the old Bombay Co- 
operative Societies Act, 1925, which is in 
terms similar to Section 164 of the Pre- 
sént Maharashtra Co-operative Societies 
Act, 1960, was mandatory and the con- 
sequence of the plaintiffs failure to give 
notice under it was as if his action had 
never been brought. This authority is not 
relevant. In that case this contention was 
raised in the suit itself. The decision 
relied upon was given in the appeal from 
the original decree. This case is, there- 
fore, not an authority for the proposi- 
tion that this is a ground which entitles 
the executing -Court to go behind the 
decree or that for the -purpose of execu- 
tion a decree passed in a suit institut- 
ed without giving the requisite notice 
under the Co-operative Societies Act is a 
nullity. 


7. Before parting with the appeal 
I may point out the observation of the 
learned Assistant Judge that the execut- 
ing Court “must execute the decree as it 
stands, of course, subject to the objec- 
tion about the jurisdiction? is incorrect 
and unjustified. in law. As this is not 
an objection which it is open to the ex- 
ecuting Court to entertain, the decree 
must be executed without reservation. 


Dudharam v. Balaji 


A. ILR. 


8. In the result, the appeal fails 
and is dismissed. 


9. ` As the Respondent has not ap- 
peared, there will be no order as to - 
costs of me appeal. 


Appeal dismissed. 
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(AT NAGPUR) 
~ BHOLE, J. 


Dudharam Janardan Chimurkar, Ap- 
plicant v. Balaji Raghobaji Band and an-. 
other, Opponents, 


Civil Revn. Appln. No. 15 of 1966, 
D/- 30-1-1970, against order of M. D. 
Angal, Civil J.. Jr. Division, Saoner, D/- 
22-10-1965. 


Civil P. C, (1908). O. 21, R. 58 rank 
Scope of inquiry — Objection should be 
decided on the basis of possession — 
Complicated questions of title not to be 
decided. 


The inquiry under Order 21, Rule 58, 
should necessarily be of a summary 
nature and the okjection should. be decid- 
ed principally on the basis of possession. 
If complicated questions of title or other 
facts are involved, then the party has 
to establish its right by filing a suit. The 
question of title is required to be gone 
into only so far as it may be necessary 
to determine whether the person in pos~ 
session holds such possession as agent or 
as trustee for another and if it be. found 
that the judgment-debtor is in- possession 
of the attached property the further 
issue whether his apparent possession is 
his real possession will not be gone into. 
Case law discussed. 


(Paras 4, 8, 9 and 11) 


Cases Referred: Chronological Paras 
(1957) ATR 1957 Cal 72 (V 44) = 
61. Cal WN 118, H. C. Bank Ltd.. 

yv. Laxmi Narayan 9. 
(1942) AIR 1942 Cal 180 (V 29)= 
74 Cal LJ 261, Hasim Ali Khan 

v. Hamidi Begum , 8 


(1940) AIR 1940 Mad 881 (V 27)= 
1940-2 Mad LJ 305, Saraswa- 
tamma v. Maki Naidu 

(1939) AIR 1939 All 117 (V 26)= 
1938 All LJ 1118, Bachulal v, 
Ram Din 7 

(1929) AIR 1929 Nag 66 (V 16) 


< | 


115 Ind. Cas. 167, Mahomad 

Pandurang 8 
(1928) AIR 1928 Mad 163 (v 15)= 

54 Mad LJ 321, aswami 

Goundan v. Karuppa Mudali 7 


(1924) AIR 1924 Cal 744 (V 11) = 
27 Cal WN 888, Najimunnessa 
‘Bibi v. Nacharaddin Sardar 8 


IN/JN/E427/70/DHZ/M 


* 
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(1888) ILR 15 Cal 521 = 15 Ind. 


App. 123 (PC), Sardharilal v. 
Ambika Parshad ü 
(1887) ILR 14 Cal 617, Hamid 
Bakhut v. Buktear Chand a 
H. N. 


Vaidya, for Aprlicant; T. M 
Chande, for Opponent No, 1. 


ORDER: This is an application in 
revision by the decree-holder who had 
attacned the house of opponent No. 2 
who is the judgment-debtor, on 28-2- 
1965 in execution of his decree passed 
against him, on 19-12-1964. The judg- 
ment-debtor was in possession of the 
house when it was attached. The judg- 
ment-debtor was alleged to have sold the 
house to opponent No. 1, who is the 
objector, on 11-1-1965 as per the re- 
gistered sale-deed. The opponent No, l 
objected to the attachment of the house 
under Order 21, Rule 58, Civil P. C. or 
19-4-1965, on the ground that the pro- 
perty belongs to him. The applicant- 
decree-holder has contested the claim oz 
the objector on the ground that the 
Sale deed is fraudulent and bogus anc 
that as a result of such transaction the 
objector could not acquire any lega- 
title thereunder. He has also pleadec 
that the house which he attached waz 
from the possession of the judgment- 
debtor. 


2. The learned Civil Judge, whe 
heard this application under Order 21 
Rule 58, Civil P. C. considered the evi- 
dence and, according to him, the fac: 
that the house was attached from the 
possession of the judgment-debtor was 
of no consequence at all and was ir- 
relevant when it was sworn by the 
objector that he had a proprietary righi. 
over the attached house. According tc: 
him, the proprietary rights have to be 
attached and sold and, therefore, the 
possession was only an incidental fac- 
tor. In this view, therefore, he raisec 
the attachment of the house in the 
Darkhast proceedings filed by the appli- 
cant-decree-holder. This order, there- 
fore is challenged here by the applicant 
The point, therefore, that arises here 
for consideration is to see whether this 
order is illegal and improper. 


3 The applicant had obtainec 
the decree against the judgment-debtor 
on 19-12-1964. Thereafter the applican: 
started execution proceedings and at- 
tached the house belonging to the judg- 
ment-debtor on 23-2-1965. The house 
was attached from the possession of the 
Judgment-debtor. But the objector- 
opponent No. 1 thereafter filed an objec- 
tion petition in the executing court or 
19-4-1965 pleading that the house belong- 
ed to him and that the house which was 
attached was actually transferred to him 
under a sale transaction dated 11-1-1965F 


Dudharam vV. 
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by the judgment-debtor. In other words, 
his case is that the judgment-debtor had 
sold the impugned house to the objector 
a month before it was attached. The 
objector has filed this objection under 
O. 21, R. 58, Civil P. C. Under Rule 58 
where any claim is preferred to, or any 
objection is made to the attachment of, 
any property attached in execution of a 
decree on the ground that such property 
is not liable to such attachment, the 
Court shall proceed to investigate the 
claim or objection with the like power 
as regards the examination of the claim- 
ant or objector, and in all other res- 
pects, as if he was-a party to the suit. 
Therefore, the executing Court can pro- 
ceed to investigate the claim of the 
objector in the manner stated in R. 58. 
Under Rule 59 of the said Order, the 
claimant or objector must adduce evi- 
dence to show that at the date of the 
attachment he had some interest in, or 
was possessed of, the property attached. 
Tt is, therefore, for the objector to show 
by evidence tnat he had some interest 
in or was in possession of the attached 
property when it was attached. The 
words “some interest” in Rule 59 mean 
such interest as would make the posses- 
sion of the judgment-debtor as posses- 
sion, not on his account, but on account 
of or in trust for the claimant. The 
words “or was possessed of” would mean, 
was possessed of for himself and not as 
trustee for the judgment-debtor. 


4. After investigating in tbis 
summary way, under Rule 60 if the 
Court is satisfied that for the reason 
stated in the claim or objection such pro- 
perty was not when attached, in the pos- 
session of the judgment-debtor or of some 
person in trust for him, or in the oc- 
cupancy of a tenant or other person pay- 
ing rent to him, or that, being in the 
possession of the judgment-debtor at such 
time it was so in. his possession, not on 
his own account or as his own property, 
but on account of or in trust for some 
other person, or partly on his own ac- 
count and partly on account of some 
other person, the Court shall make an 
order releasing the property. wholly or 
to such extent as it thinks fit, from at- 
tachment. It is, therefore, plain that if 
during the course of the investigation the 
Court finds that the property was not in 
“possession” of the judgment-debior for 
the reason stated in the objection, then 
the property could be released from at- 
tachment. If the Court, however, finds 
that the property was in “possession” of 
the judgment-debtor at the time of the 
attachment and if during investigation it 
is found that it was so in his possession 
not on his own account or as his own 
property but on account of or in trust 
for the objector, even then the Court has 
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fo release- the property from the attach- 
ment. Therefore, what appears to be 
more important is the fact of possession. 
Under Rule 61, if the Court is satisfied 
that the property was at the time when 
it was attached in the “possession” of the 
judgment-debtor as his own property 
and not on account of any other. person 
in trust for him, then the Court has to 
disallow the objection. Rule 61 also 
therefore shows that in the summary in- 
quiry possession appears to be the crite- 
rion, though incidentally the Court may 
have to look into the other aspects of 
possession. Under Rule 63 if an objec- 
tion is preferred, the party against whom 
an order is made may institute a suit 
to establish the right which he claims to 
thé property in dispute, but, subject to 
the result of such suit, if any, the order 
shall be conclusive. ‘Therefore, it is not 
that the order passed in the execution 
proceedings is final. If the party against 
whom an order is passed chooses to file 
a suit, that party is at liberty to esta- 
blish the right which he claims to the 
property in dispute. Therefore, this pro- 
vision clearly shows that the inquiry 
which has to be made by the Court 
under Order 21, Rule 58, is a summary 
inquiry, and if complicated questions of 
title or other facts are involved, then the 
party. has to establish its right by filing 
a suit. 


5: _ In the instant case before me, 
the applicant has attached the house 
claiming that the house belonged to the 
judgment-debtor on 23-2-1965. 
other hand, the objector claims that the 
property was transierred to him by the 
judgment-debtor a month before the at- 
tachment. The reply of the decree- 
holder to this objection is that the sale 
deed on which the objector relies is 
fraudulent and bogus and that, therefore, 
the objector could not have any valid 
title under such bogus and fraudulent 
transfer. Admittedly, although the sale 
deed shows that possession was also given 
by the judgment-debtor to the objector 
on 11-1-1965, the date of the sale, still 
we have evidence to show that the house 
was attached from the possession of the 
judgment-debtor on 23-2-1965 which is a 
date after the sale transaction. There- 
fore, the house was not in possession of 
the objector on the date when it was at- 
tached but was in possession of the 
judgment-debtor. ‘The point, therefore, 
that arises for consideration now is to 
see whether the judgment-debtor was in 
possession on his own account or was in 
possession in trust for the objector. The 
applicant has also contested the claim of 
the objector by saving that the sale 
transaction is fraudulent and bogus. We 
will, therefore, have to consider the ap- 


Dudharam v. Balaji (Bhole J.) 


On the- 


ALM 


plication under Order 2f, Rule 58, Civia 
P. C. in the context of the circumstance: 


6. The Judicial Committee of th 
Privy Council in Sardhari Lal v. Ambik: 
Parshad, (1888) ILR 15 Cal 521 (PC) wa 
considering the old Section 280 of th: 
Code of Civil Procedure which is almos 
equivalent to Order 21, Rule 58. While 
considering the scope of investigatior 
under this rule, the Judicial Committe: 
has observed that the Code does no 
prescribe the extent to which the inves. 
tigation should go and that though ir 
Some cases it may be very proper tha’ 
there Should be as full an investigatior 
as if a suit were instituted for the ver, 
purpose of trying the question, in othe» 
cases, it may also be the most pruder 
and proper course to deliver an opinior 
on such facts as are before the Subor- 
dinate Judge at the time, leaving the 
aggrieved party to bring the suit which 
the law allows to him. Their Lordships 
did not, however, desire to pronounce 
any opinion as to the extent of the inves- 
Geen which was required under the 

ode, 


7. The Allahabad High Court has 
taken a view in Bachu Lal v. Ram Din. 
AIR 19539 All 117, while considering 
Order 21, Rule 58, that the Court deal- 
ing with objections under Rule 58 has 
to concentrate only on the question of 
possession and is not concerned with nor 
is it competent to decide the question of 
title to the property. Similarly, the 
Madras High Court in Ramaswami 
Goundan v. Karuppa Mudali, AIR 1928 
Mad 163 took the same view and went 
to the extent of even stating that any 
investigation of questions of title to the 
properties is entirely beyond the scope 
of the investigation directed by the Code 
when a claim to attached properties is 
preferred. 


8. In Mahomad v. Pandurang. 
AIR 1929 Nag 66, the Nagpur High Court 
was considering. Order 21, Rule 58, Civil 
P. C. and it was observed there that 
what the Court has to find out in objec- 
tion cases under Rule 58 is who was in 
possession. It should not go into ques- 
tions of title as finding as to title in a 
summary enquiry does not bind the 
Court in the regular suit brought by the 
aggrieved party. The cases of Najimun- 
nessa Bibi v. Nacharaddin Sardar, AIR 
1924 Cal 744 and Hamid Bakhut v, 
Buktear Chand, (1887) ILR 14 Cal 617 
were relied upon. Possession also was 
thought to be the principal criterion by 
the Calcutta High Court in Hasim Ali 
Khan v. Hamidi Begum, AIR 1942 Cal 
180. It was observed by a Division 
Bench of that Court that the provisions 
of Order 21, Rule 58, and the following 
rules of that Order upto Rule 63 is a 
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reasonable adjustment of two principles. 
The first is that a judgment-debtor (sic 
w decree-holder?) are have the fruits 
of his decree as quickly as possible; and 
the other principle is that a third pary 


should not be allowed to be harassed by 


the decree-holder’s attempt to take in ex- 
ecution his property. The adjustment is 
made by allowing the third party to in- 


tervene in the execution proceedings as’ 


a claimant but the first principle which 
keeps in view the interest of the decree- 
holder requires that the claim proceed- 
ing should not be prolonged, for that 
would delay execution. Hence the inves- 
tigation of the claim by the executing 
Court must be of a summary nature 
ordinarily to be decided on the basis pË 
possession. e summary nature of tie 
investigation of the claim by the exectt- 
ing Court requires in the interest of 
fustice that the party against whom an 
adverse order is made by the executing 
Court should be given the opportunity 
within a short period of time to reagi- 
tate in a more detailed form the ques- 
tion ‘of his claim in a regular suit. Evi- 
dently, therefore, the inquiry under 


Order 21, Rule 58 should necessarily >e- 


of a summary nature and the languaze 
of the rules shows that the objection 
should be decided principally on tie 
basis of possession. 


9. In H. C. Bank Ltd. v. Laxmi 
Narayan, AIR 1957 Cal 72, the ‘Calcutta 
High Court was of the same view. That 
High Court observed that the question 
of title is required to be gone into only 
so far as it may be necessary to deter~ 
mine whether the -person in possession 


holds such possession as agent or as 
trustee for another and that if it 3e 
found that the judgment-debtor is in 


possession of the attached property tie 

er issue whether his apparent pcs- 
session is his real possession will not e 
gone into. Reliance was placed on oth2r 
Calcutta High Court cases by their Lord. 
ships in this case. 


10. The Madras High Court also 
fn Saraswatamma v. Maki Naidu, AIR 
1940 Mad 881 was considering Order £1, 
Rule 58 as well as Section 47 of the Ciril 
P. C. While considering the difference, 
it was observed that for the purposes f 
deciding a claim under Order 21, Rule £8, 
the Court is bound to find who was in 
possession at the time of the attachment, 
that it is not bound to find who had the 
title to the land for determining tithe; 
that in so far as the purpose of deciding 
a claim under Section 47 was concerned, 
it is necessary however to go into all the 
contentions of the parties including the 
contention as to title; that the score, 
therefore, of the inquiry cannot be re- 
tricted merely to the question of posse- 
sion at the time of the attachment and 
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that the difference between the two in- 
quiries is therefore not a difference in 
procedure so much as a difference in the 
scope of the inquiry. With respect, I 
agree with this view. 


11. Therefore, the iaraea Civil 
Judge’s observation while considering 
the objection that the fact of possession 
is irrelevant is erroneous. It appears to 
me, therefore, that the learned Civil 
Judge has considered the objection in a 
misconceived way. His view that only 
the proprietary rights are to be consider- 
ed in an application under Order 21, 
Rule 58, and not possession, therefore, 
is plainly erroneous. If, therefore, he 
has decided this application on the basis 
of this erroneous approach, his order 
should be treated as improper. The case 
of the objector is that he purchased the 
house a month before it was attached by 
the applicant. The applicant, on the 
other hand, contends and says that the 


_sale deed is a fraudulent and bogus deed 


and therefore’ the objector could not 
acquire any title under this fraudulent 
and bogus sale transaction. The property 
was, admittedly, attached from the pos- 
session of the judgment-debtor, although 
it is recited in the sale transaction be- 
tween the judgment-debtor and the ob- 
jector. that the. possession of the attach- 
ed house was given on 11-1-1965 which 
is a date prior to the date of the attach- 
ment. In the circumstances in which the 
sale transaction was alleged to have 
taken place, it would be difficult for the 
executing: Court to go into the question 
of title in this summary imvestigation. 
The possession of the judgment-debtor 
therefore should be treated in the cir- 
cumstances of our case to bə a posses- 
sion on the judgment-debtor’s own ac- 
count. ‘There is nothing on record to 
show that he was holding possession 
either on account of the said objector or 
in trust for the objector. In this view 
of the matter, therefore, I will have to 
allow this application and set aside the 
order passed by the trial Court. 

12. I, therefore, allow this appli- 
cation with .costs and set aside the order 
of the trial Court. 


Revision allowed. 
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Sale of Goods Act (1930), S. 16, Ex- 
ceptions (1) and (2) — Sale of radio set 
of particular. make to layman — Set 
found defective from the beginning and 
not working in spite of repairs — Pur- 
chaser entitled to return set and claim 
refund — Case came within Exceptions 
(1) and (2) — Scope of Exceptions stated. 


The plaintiff (a layman) purchased a 
radio set of a particular make from the 
local distributor (Defendant 2) on a hire- 
purchase basis with a guarantee ‘under 
which the defendants undertook to re- 
pair or exchange free of cost any com- 
ponents except valves which may become 
defective due to faulty workmanship or 
material within 1 year from the date of 
purchase. The history of the radio set 
showed that it was defective from: the 
beginning and had to be repaired by the 
local distributor (defendant 2) and had 
also to be sent for thorough repairs to the 
manufacturing Company (defendant 1). 
Even after it was received back, the set 
was not in working order and the plain- 
tiff declined to accept it and brought a 
suit claiming refund of its price (which 
he had paid in full by that time): 


Held that the case of the plain- 
tiff came within the purview of Ex- 
ceptions (1) and (2} of Section 16, and 
he was entitled to r : 

, (Paras 10, 11) 


Exception 1 applies where the buyer 
requires the goods for a particular pur- 
pose, where the buyer expressly or by 
implication makes known to the seller 
that particular purpose, where it is 
shown that the buyer relies on the 
seller’s skill or judgment. and where the 
seller’s usual course of business is to sell 


such goods, whether he is the actual pro- > 


ducer or not. Where all these essential 
facts exist, there is an implied condition 
that the goods shall be reasonably fit 
for such purpose. | (Para 9) 


. The communicaticn of the particular 
purpose by the buyer to the seller may 
be inferred from the description of the 
goods given by the buyer to the seller 
or from the circumstances of the case. 
(Para 10) 


If the goods are sold under a patent 
or a trade name or otherwise, and they 
are of a particular description and if they 
are sold by a seller who deals in goods 
of that description, then there is an im- 
plied condition as to merchantableness 
of the goods. 
50 Cal WN 213 & ATR 1962 Ker 318 & 
AIR 1936 PC 34, Rel. on; ATR 1960 Mad 
520, Distinguished. (Para 11) 


Cases Referred: Chronological Paras 


(1962) AIR 1962 Ker 318 (V 49)= 
ILR (1962) 2 Ker 449, Raghava 
Menon v. Kuttappan Nair: 


(1919) 1 KB 486 & .(1946): 


A. I. R. 
(1960) AIR 1960 Mad 520 (V 47), 
Sorabji H. Joshi and Co. v. t l 
M. Ismail O B 
(1946) 50 Cal WN 213 Mckenzie ` 
and Co. v. Nagendra Nath 12. 


(1936) AIR 1936 PC 34 (V 23) = 
17 Mad LJ 513, R. T. Grant v. 
Australian Knitting Mills - 44 
(1919) 1919-1 KB`486 = 24 Com 
Cas 133. Thornett and Fehr v. 
Beers and Sons . 11 


Shankar Anand, for Applicant; N. S. 
Munshi, for Opponents Nos. 1 and 2. 


ORDER:— This is an application by 
the original plaintiff Ranbirsingh 
Shankarsingh Thakur whose suit was 
dismissed by the learned Small -Cause 
Court Judge, Nagpur. The suit was to 
recover a sum of Rs. 674/- from the two 
defendants as refund of the price of a 
radio-set which he purchased from the 
defendants and which was not in work- 
ing order at all. 


2. The defendant No. 1 is the 
manufacturing corporation of radio-sets 
and other ‘electrical goods. Defendant 
No. 2 is the distributor of defendant 
No. ls products. The plaintiff purchas- 
ed radio-set of a particular model by 
name HGEC (Saba) from the defendant 
No. 2 on 20-2-1962 on a hire-purchase 
basis. He had paid in advance Rupees 
270/- on that date (20-2-1962) and agreed 
to pay the rest-of the sum in six instal- 
ments at the rate of Rs. 60 per mensem. 
Along with the radio which .he got on 
20-2-1962, under this hire-purchase agree- 
ment, he also got a guarantee under which 
the defendants undertook: to repair or 
exchange free of cost any components 
except valves which may become defec- 
tive due to faulty workmanship or mate- 
rial within one year from the date of 
purchase. It appears that the radio-set 
started giving him trouble in May or 
June 1962. It was giving. jarring sound. 
Therefore, the plaintiff handed over this 
radio-set to the defendant No. 2 in June 
1962. The radio was thereafter lying with 
defendant No. 2 and it was given back 
to the paintiff only on 16-7-1963. The 
case of the plaintiff now is that although 
he had paid all the arrears by 16-7-1963, 
the radio still is not in working order 
and is with the defendants. According 
to him, the defendants have committed 
a breach of warranty and therefore he is 
entitled to reject the radio and claim the 
refund of its price with interest. 


3. The defendants contest the 
claim of the plaintiff and say that he 
cannot claim refund of the price because 
according to them the original set was 
immediately repaired after June 1962 and 
that it was lying with them till July 
1963 because the plaintiff did not turn 
up to take the radio. They further plead 
that the set was again repaired on 21-10- 
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1963 and returned to the plaintiff after 
recovering some repairing costs but tne 
plaintiff again brought it tack in Novem- 
ber 1963 and, therefore, they sent tae 
radio-set to the manufacturing corpora- 
tion for repairs. The manufacturing ecr- 
poration repaired the set and sent it back 
to Nagpur in April 1964 but the plain- 
tiff declined to pay the repairing costs 
and the insurance costs and declined to 
accept the radio. According to them, 
therefore, the plaintiff under these cir- 
cumstances has no right to reject the set 
and claim refund of its price. 


4. The learned Small Catse 
Court Judge, although there was a hire 
purchase agreement and although tkat 
agreement was admitted by the defen- 
dants, found that there was no hire- 
purchase agreement between the parties. 
According to him, the plaintiff is neither 
entitled to reject the radio nor claim 
refund of its price. Therefore. he ds- 
missed the plaintiff’s suit. He also order- 
ed that the plaintiff is free to take back 
his radio from the defendants on a pay- 
ment of the repairing cost of Rs. 40-72. 
This decree of the trial Court is chel- 
lenged here by the plaintiff. The point 
` therefore that arises here for considera- 
tion is to see whether this order is ac- 
cording to law. 


5: Admittedly, the impugned racio 
set was purchased under a hire-purchase 
agreement by the plaintiff on 20-2-1952 
and had ultimately paid the balance of 
Rs. 180/- after certain dečaults on 16-7- 
1963. The defendants had also waived 
their right to forfeit under the forfei- 
ture clause under the agreement. There- 
fore, the radio was sold by the defen- 
dants to the plaintiff on 16-7-1963. Tae 
claim of the plaintiff, therefore, can >be 
considered under the indian Sale of 
Goods Act, 1930. 


6. The history of the radio shows 
that after the radio was handed over to 
the plaintiff by the defendant No. 2 on 
20-2-1962, it started giving him troutle 
and was not working satisfactorily amd 
was giving a jarring sound in May or 
June 1962. The plaintiff therefore, had 
no other alternative but to return the 
radio to the defendants in June 1962. The 
radio was repaired and he took it back 
in July 1963. It appears that the radio 
started again giving him trouble and, 
therefore, according to the plaintiff, he 
handed it back again in the same monzh 
of July 1963. According te the defen- 
dants. however, he returned the radio 
set and it was again repaired on 21-19- 
1963. He did not take back the radio 
but it appears that there was also an- 
other bill of repairs dated 16-4-1962. This 
history therefore, clearly shows that 
after the purchase of the radio by the 
plaintiff on 20-2-1962, the radio was not 


‘therefore, to return 
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working satisfactorily. The plaintiff had, 
the radio to the. 
defendants within about four months. He 
says in his evidence that the radio gave 
good performance -for two months and 
then became defective. He also has ad- 
mitted in his evidence that an 16-7-1963 
when he paid the last instalment and 
when the radio was sold, he found the 
radio giving good performance, but there- 
after it again became. bad. 


7. The correspondence ` beire 
the parties also shows that the radio was 
not working satisfactorily soon. after the 
hire purchase agreement and after its 
sale. We have a letter at Exh. D-21 by 
the plaintiff to the defendant No. 1 
dated 7th of November 1963 in which he 
has complained about the defects in the 
radio-set which he purchased from defen- 
dant No. 2. The defendant No. 1 has 
also written a letter to the plaintiff in 
November 1963 stating that they refer- 
red his complaint to their dealer defen- 
dant No. 2, with a request to attend to 
the plaintiff’s radio. The defendant No. 1 
has also mentioned that in case defen- 
dant No. 2 found any difficulty to repair 
the set, they were advised to send the 
same to their works for thorough repairs. 
We have then another letter from defen- 
dant No. 2 dated 9th of December 1963 
at Exh. P-23 in which they have stated 
that they had repaired the set to their 
satisfaction and requested the plaintiff to 
take delivery. They have also mention- 
ed that since the plaintiff was not satis- 
fied with the repairs and had not taken 
the delivery, they are, in these circum- 
stances, sending the radio-set to their 
Calcutta firm. All this correspondence, 
therefore, clearly shows that the radio- 
set was not working properly and, there- 
fore, not only defendant No. 2 had 
to repair the same but they had 
also to send the same for thorough 
repairs to their manufacturing company 
defendant No. 1. There is similar corres- 
pondence by defendant No. 1 at Exh. 32 
and by the plaintiffs at Exhs. P-33 and 
34 showing that the radio-set was bad 
and had to be repaired by not only defen- 
dant No. 1 but also by defendant No. 2. 
All these circumstances, therefore, clear- 
ly show that the radio-set which was 
purchased by the plaintiff was defective 
from the very beginning and it did not 


serve the purpose of the plaintiff for 
which he had purchased it from the 
defendants. 


8. Section 16 of the Indian Sale 
of Goods Act is an exception to the rule 
of caveat emptor under the Act. Sub- 
sections (1) and (2) of S. 16 are as. 
follows:— 

“16. Subject to the provisions of this 


Act and of any other law for the time 
being in force, there is no implied war- 
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ranty or condition as to the quality or 
fitness for any particular purpose of 
goods supplied under a contract of sale. 
except as follows:— ; i 

(1) Where the buyer, expressly or 
by implication, makes known to the seller 
the particular purpose for which the 
goods are required, so as to show that 
the buyer relies on the seller’s skill or 
- fudgment, and the goods are of a. des- 
cription which it is in the course 'of the 
seller’s business to supply (whether he is 
. the manufacturer or producer or not), 
. there is an implied condition that the 
goods shall be reasonably fit for such 
purpose; 

Provided that, in the case of a con- 


tract for the sale of a. specified article 
under its patent or other trade name, 


there is no implied condition as ‘to its. 


_ fitness for any particular purpose. 
(2) Where the gcods are bought by 
description from a seller who deals in 
goods of that description (whether he is 
the manufacturer or producer or not), 
there is an implied condition that the 
goods shall be of merchantable quality: 


Provided that, if the buyer has ex- 
amined the goods, there’ shall be no 
implied condition <s: regards defects 
which such examination ought to have 
revealed.” 


9. The above section deals with 
the implied- conditiors as to quality or 
fitness of goods for a particular purpose. 
No distinction appears to have been 
drawn -in the section between contracts 
for the sale of specific, as distinguished 
from those for the sale of -unascertained 
goods. Exception 1 applies where the 
buyer requires the gcods for a particular 
purpose, where the buyer expressly or 
by , implication. makes known to the 
seller that: particular purpose, where it 
is shown that the buyer relies on the 
seller’s skill or judgment and where the 
jseller’s usual course of business is to sell 
such goods, whether he is the actual pro- 
ducer or not. Where all these essential 
facts exist, there is en implied condition 
that the goods shall be reasonably 
fit for such. purpose. The buyer in 
our case did rely on the skill or judg- 
ment of the seller. This is not a case 
where he had inspected the goods and 
bought them on his own judgment. In 
this case, the buyer purchased the radio- 
set with some specified purpose. -It could 
easily be said that the vendor sold this 
radio-set -for that specified purpose.” It 
has, therefore, to be of a certain quality. 
If it is not of that quality and if it is 
not fit for such purpose, then the law 
implies a promise irom the vendor that 
he will supply to the purchaser an arti- 
cle of that quality and reasonably fit for 
the purpose for which it is required. The 
seller’s liability in such cases to ‘supply 


A.L Re 
goods that are reasonably fit is an ab-[ 
solute one. . . 


10.. - It. is not necessary that the 
buyer should expressly or by implica- 
tion make known to the seller a- parti- 
cular purpose. - The words “by implica- 
tion” in Section 16(1) clearly indicate 
that the communication of fhe purpose 
to the seller need not be expressed in 
words. It may be inferred from the 
description of the goods given by the 
buyer to the seller or from the circum- 
stances of the case. The buyer however 
must rely on the seller’s skill or judg-| 
ment. In this particular case, it does 
appear that the plaintiff naturally had 
relied on the radio-set which he had 
purchased from the defendants. In the 
instant case defendant No. 2 was a firm 
which was supplying radios in the ordi- 
nary course of their business. In fact 
they were supplying the goods manu- 
factured by defendant No. 1. Therefore, 
the buyer naturally should expect goods 
which were fit enough for the purpose 
for which he was buying. We have seen 
that the radio-set started giving the 
plaintiff trouble almost about two months 
after he purchased it. In this view of 
the matter, therefore, it appears to me 
that the case of the plaintiff could even 
come within the purview of sub-sec-~ 
tion (1) of S. 16. l 


11. It could also come within the 
purview of sub-section (2) of S. 16. This 
sub-section embodies also an exception 
recognized at common law to the maxim- 
“caveat emptor”. If a dealer deals in 
goods ofa particular description and if the 
buyer purchases the same, then there is an 
implied condition that the goods shall be 
of the merchantable quality. If how- 
ever the buyer had examined the goods, 
then there shall ke no implied condition 
as regards defects which such examina- 
tion ought to have revealed. In other 
words, in the case of goods sold of a 
particular descrivtion by a seller who 
deals in such goods, he is always, in the 
absence of agreement to the contrary, 
responsible for the latent defects in the 
goods which render them unmerchant- 
able, whether the buyer examined them 
or not, and for all such defects, whether 
latent or discoverable, on examination in 
cases where the buyer has not in fact 
examined the gocds. Where the buyer 
however gets opportunity of inspection 
but examines the goods superficially, he 
cannot complain of defects which a rea- 
sonable and more thorough examination 
ought to have revealed. This proposi- 
tion is also laid down in Thornett and 
Fehr v. Beers and Sons, (1919) 1 KB 486. 
Ours is not a case in which the plaintiff 
had either inspected the goods or even 
superficially examined the goods. There- 
fore, it appears to me that even if the 
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goods are sold under a patent or a trace 
name or otherwise, but if they are of a 
particular description and if they are 
sold by a seller who deals in goods of 
that description, then there is an implied 
conan as to merchantableness of tke 
goods. 


12. . Mckenzie & Co. v. Nagendra 
Nath. (1946) 50 Cal wit 213 was a case of 
a motor car sale by description by a seller 
who deals in cars of that description. -t 
was observed that when in such a case 
a latent defect which is not expected in 
a car of the description of average quality 
is discovered subsequently: there was nat 
only a breach of the implied condition 
of merchantability under the Second Ex- 
ception of Section 16, but also'of an im- 
plied condition. of conformity with dez- 
cription under Section 15, and in either 
case the buyer can under Section 13 of 
the Act treat such a breach of warranty 
and claim damages without repudiating 
the contract of sale. Section 13 of tke 
Act was not limited to a breach of an 
express condition but extended also to a 
breach of an implied condition, 


13. In Raghava Menon v. Kutt 
appan Nair, AIR 1962 Ker 318, the Kerala 
High Court was dealing with the pur- 
chase of a wrist watch. The plaintif 
there had purchased a wrist watch from 
the defendant-company along with a 
guarantee certificate and within about 
three weeks the plaintiff found that the 
watch was ‘not working properly. There 
fore, he handed over the watch to the 
defendant-company. It was kept there 
for a few days and 
to the plaintiff but the plaintiff was nct 
satisfied and therefore he handed over 


back the watch at the Head-office of the. 


defendant-company. It wes again re 
turned back to the plaintiff with the ac 
surance that the defects were set righ:. 
But within a week the trouble again re 
appeared. The plaintiff therefore had to 
hand over the watch again to the defer 
dant-company and in the background cf 
these circumstances, he had to file a sut 
against the defendant-company. Thet 
High Court observed that where a lay— 
man purchases a watch of a particular 
make from a reputed firm which- exclu- 
sively deals in such watches,.the sale ts 
governed by exception (1) to Section 15 
of the Sale of Goods Act because in sucn 
@ case the purpose is only the common 
purpose and not any special purpose, th2 
seller knows it and the purchaser beina 
only a layman. he relies on the sellers 
skill or judgment. According to that 
High Court such: transaction being a sale 
by description from a dealer who deals 
in goods of that description can also fall 
under exception (2) to Section 16. In 
my view, with respect, the observations 


was returned | 
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of the Kerala High Court appropriately 
apply to the facts of our case here. 


14. In R. T. Grant v. Australian 
Knitting Müls, AIR 1936 PC 34, the 
Judicial Committee of the Privy Council 
was considering Section 14 of the South 
Australia Sale of Goods Act which is 
equivalent to Section 16 of the Indian 
Sale of Goods Act. That was a case in 
which A brought an action against B and 
C claiming damages on the ground that 
he had contracted dermatitis by reason 
of the improper condition of underwear 
purchased by him from B company and 
manufactured by C company. A alleged 
that the disease was caused by the pre- 
sence in the cuffs or ankle ends of the 
underpants which he purchased and were 
ot an irritating. chemical, viz. free sul- 
phite. the presence of which was due to 
negligence in manufacturing by C, and 
also involved on the part of B, a breach 
of implied conditions under the Sale of 
Goods Act. The disease was external 
and A’s skin was normal. Free sulphite 
was present in the garment in quantities 
which could not be described as small 
The disease contracted and the damage 
suffered by A were caused by the defec- 
tive condition of the garments which B 
sold to him and which C manufactured 
and put forth for sale. It was held by 
the Judicial Committee that B company | 
were liable in contract; their liability 
was made out under exceptions (1) and 
(2) to Section 14 which are equivalent to 
exceptions (1) and (2) to Section 16 of 
our Indian Sale of Goods Act. According 
to their Lordships, the underpants were 
not merchantable in the statutory sense 
because their defects rendered them un- 
fit to be worn next to the skin. - The 
J udicial Committee also defined the 
term “merchantable”. According to their 
Lordships the term “merchantable” means 
that the article. sold, if only meant for 
one particular use in ordinary course, is 
fit for that use. It does not mean that 
the thing is saleable in market simply 
because it looks alright; it is not 
merchantable in that event if it has 


. defects unfitting it for its only proper 


use. but not apparent on ordinary ex- 
amination. In our case also, the radio-set 


- cannot be. said to be fit for use as is 


amply shown by the record. 


15.. The learned advocates for the 
opponents relied on Sorabji H. Joshi and 
Co. v. V. M. Ismail. AIR 1960 Mad 520, - 
but I do not think the observations there 


in any way help the opponents for the 
‘reasons stated by me above. 


It is also 
held there that if the goods are bought 
by description there is an implied condi- 
tion that the goods shall be of merchant- 
able quality. The Madras High Court 
also has described what is “merchant- 
able”: Goods are of merchantable quali~ 
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ty if they are of such a quality and in 
such condition that a reasonable man 
acting reasonably would after a full ex- 
amination accept them under the cir- 
cumstances of the case in performance 
of the offer to buy them, whether he buys 
for his own. use or to sell again. This 
definition is based on English cases refer- 
red by their Lordships during the course 
of their judgment. 


16. It would, therefore, be dif- 
ficult for me to accept the finding -of the 
trial Court. It appears to me that the 
order of dismissal of the plaintiff’s suit 
by the trial Court is not- according to 
law. The learned advocate for the op- 
ponents requests that the order as re- 
gards costs in this application should at 
least be that each party to bear its costs. 
It is, however, difficult for me to agree 
with this plea. In the ‘ordinary course 
of their business, the . defendants ought 
to have served the plaintiff like good 
businessmen and not to have given any 
opportunity to complain. But the plain- 
tiff had to take recourse to law. In these 
circumstances, therefore, this application 
should be allowed with costs. 


17. I set aside the decree passed 
by the trial Court and hereby order that 
both the defendants jointly and several- 
ly shall pay to the plaintiff Rs. 630.43 
with interest at 6% per. annum from 
21-10-1963 till the date of payment. This 
application is allowed with costs of this 
Court only. 


Application allowed. 
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KANTAWALA, J. 

In the matter of British India Gene- 
ral Insurance Co. Ltd. 

Comp. Petn. No. 98 of 1969, D/- 
10-9-1969. 

(A) Companies Act (1956), S. 434(1) 
(a) — Denial of liability by company on 
substantial grounds -- Company cannot 
be said to have neglected to pay debts. 


Under Section 434(1) (a) a company 
can be wound up on a petition of a credi- 
tor only if it is unable to pay its just 
debts. The inability is indicated by- its 
neglect to pay after a proper demand 
and the lapse of three weeks. Such 
neglect must be judged by the facts of 
each case. Where the defence is that 
the debt is disputed all that the court 
has to see first is. whether the dispute 
on the face of it is genuine or merely a 
cloak for the company’s real inability to 
pay just debts. AIR 1914 Bom 251 and 
(1965) 35 Com Cas 456 (SC). Rel. on. 

(Paras 8 and 9) 


JN/KN/ F82/70/CWM/G 


A. I. R. 


Where, therefore, the denial of liabi- | 
lity by the company is based upon sub- 
stantial grounds and not on frivolous or 
vexatious grounds, it cannot be said that 
the company has neglected to pay the 
debts within the meaning of Section 434 
(1) (a). a 13) 

(B) Contract Act (1872), S. 124 — 
Contract of indemnity of simple contin- 
gency insurance — Determination — 

es 


The essence of any indemnity clause 
is that the assured must prove a loss. 
Sometimes it may happen that the policy. 
may be a pure and simple contingency 
insurance. When such is the case, ordi- 
narily in general terms, it may be defin- 
ed as an insurance which provides for 
the making of a payment in the event of 
specified event occurring the payment re- 
presenting either the loss or the possibi- 
lity of loss which that event entails. 
Having regard to the heading of the 
policy and the terms thereof it will be 
one of the questions to be decided whe- 
ther it contains a mere contract of in- 
demnity or whether it is a simple con- 
tingency insurance under which con- 
sequential loss has been spe ecifically in- 
sured without further inquiry into the 
actual amount of Joss sustained by the 


insured. (Para 12) 
Cases Referred: Chronological Paras 
(1965) 35 Com Cas 456 (SC), 


Amalgamated Commercial Traders 

Pvt. Ltd. v. Krishnaswami g 
(1914) AIR 1914 Bom 251 (V 1) = 

16 Bom LR 692, Tulsidas v, . 

Bharatkhand Cotton Mills 8 


S. J. Sorabjee with L M. Chagla I/b. 
M/s. Gagrat and Co., for Petitioner; F. S. 
Nariman I/b. M/s. Mulla and Mulla and 
Craigie Blunt and Caroe, for Company. 

ORDER:-—— This petition is filed for 
winding up of the British India General. 
Insurance Company Ltd. (hereinafter re- 
ferred to as “the Company”) on the ground 
that it is unable to pay its debt. The 
company carried on business of insu- 
rance. The petitioner used to carry on 
the business inter alia of producing and 
distributing brochures entitled “Cricket’s 
In The Air” during the visits of foreign 
cricketing teams in India. This business 
was carried on by him in the name and 
style of Messrs. Engisports, Bombay. In 
or about the year 1966, the petitioner had 
taken out what he described a special con- 
tingency policy to cover the risk of non- 
production and/or non-distribution of his 
brochures during the tour of the West 
Indies Cricket Team in the year 1966- 
67. In or about October 1968 it was re- 
ported that the M. C. C: Cricket Team 
was likely. to tour India during Decem- 
ber 1968 or J y barca 1969. Upon 
payment of a premium of Rs 800/- the 
petitioner took from the Company a 
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special contingency policy being policy 
No. SC-A-82812 dated October 15, 1968 
with a view to insure himself against 
the risk of non-publication and/or 
non-production of his proposed brochure 
during the test match to be played 
by the M. ©. C. Cricket Team. 
The insurance was to be effectire 
from October 11, 1968 and was tc con- 
tinue till the date of the distribution of 
the said brochure at the test match but 
not later than the end of February 1969. 
It is the petitioner’s case that upon a 
true construction of the policy, it com- 
stitutes a contract between the petitioner 
and the Company inter alia to pay a sum 
of Rs. 65,000/~ in the event of the hap- 
pening or materialisation of any of the 
contingencies specified in the said policy 
and in particular in the event of the pro- 
posed MCC Test Match not taking place 
in Bombay for any reason whatsoever. 
After obtaining this policy, according ~o 
the petitioner, by about November 12, 
1968 he collected confirmed advertise- 
ment orders in a sum of Rs. 62,400/- ard 
was awaiting the receipt of further ad- 
vertisement orders aggregating to about 
Rs. 23900/- from persons who had re- 
gularly advertised in the petitioner’s past 
brochures. In or about the third week 
of November 1968 it was announced that 
the proposed cricket tour of the M. C. C. 
Cricket team was cancelled for want of 
sanction of foreign exchange by the 
Central Government. It is the case of 
the petitioner that upon the cancellaticn 
of the said M. C. C. Test Match m 
Bombay, the contingency specified in the 
said policy materialised and conseguen- 
ly there became due and rayable by tke 
company to the petitioner a sum of 
Rs. 65,000/- as provided by the said 
policy. By his letter dated November 
25, 1968 the petitioner called upon tke 
Company to pay the said sum of Rupees 
65,000 as a consequential loss. The Com- 
pany by. its manager’s letter dated 
November 30, 1968 required the pet- 
tioner to produce the relevant books cf 
accounts and papers before Messrs. Mehta 
and Padamsy, who were appointed by 
the Company as independent professionel 
surveyors. Messrs. Mehta and Padamsy 
by their letter dated December 7, 1968 
acknowledged that the petitioner had prc- 
duced before them the lists (1) of con- 
firmed booking of advertisements cf 
Rs. 62,400/- and (2) of regular clients’ 
advertisements of Rs. 23,950/-. By the 
said letter Messrs. Mehta and Padamsy 
required the petitioner to produce various 
documents therein specified in order to 
enable them. to assess ard certify tha 
loss. By his letter dated December 1(, 
1968 the petitioner adopted the attituds 
that his claim for Rs. 65,000/- was pur- 
suant to the policy. taken by him and & 
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was unnecessary for him to produce any 
proof or evidence of the ccnsequential 
loss suffered by him. Thereupon further 
correspondence ensued between the peti- 
tioner and the Company. Ultimately by 
his Attorney’s letter dated January 21, 
1969 the petitioner gave a notice calling 
upon the Company to pay the loss in 
the sum of Rs. 65,000/- within three 
weeks of the receipt of the said notice. 
This notice was treated by him as a 
statutory notice under the provisions of 
the Companies Act, 1956. By the said 
notice, the attorneys of the petitioner in- 
formed the Company that in the event 
of the non-payment of the petitioner’s 
dues he would adopt appropriate proceed- 
ings for liquidation of the Company. By 
its attorney’s letter dated February 5, 
1969 the Company resisted the claim that 
was made by the petitioner. In this 
letter, the Company pointed out that the 
policy of insurance was issued relying 
upon certain representations made by the 
petitioner which are specified in this 
letter. They also contended that the risk 
covered by the policy was a loss of the 
cost of getting the advertisements print- 
ed which loss was estimated by the ene 
tioner in anticipation at Rs. 65,000/-. 

this letter, the Company pointed out ol 
the threat of adopting winding up pro- 
ceedings against the company was un- 
justified, that it was an attempt to ter- 
rorise the company to accept and pay the 
claim which was not justified at all; that 
a winding up petition was not a way of 
seeking to enforce a= payment which 
was bona fide disputed. Thereupon fur- 
ther ‘correspondence ensued between the 
petitioner and the company but the com- 
pany was unwilling to-comply with the 
request of the petitioner to pay Rupees 
65,000/~. On August 8, 1969 the peti- 
tioner presented to this Court a petition 
for winding up of the Company on the 
fround that the Company had neglected 
to pay the debts in spite of'a statutory 
notice being served upon the Company. 
It was alleged that the company was un- 
able to pay the debts and was in insol- 
vent circumstances. 


2. This petition was accepted by 
this Court on August 8 1969 and a 
notice was directed to be issued to the 
Company asking it to show cause why 
the winding up petition should not be 
admitted. 


3. Pursuant to this notice, the 
Company appeared’ and filed an affidavit 
in reply showing cause against the ad- 
mission of this petition. It was inter 
alia pointed out by the Company in its 
affidavit that apart from collecting the 
advertisement orders in the sum of 
Rs. 62,400/- the petitioner did not take 
any steps whatsoever towards the print- 
ing or publication of the M. C. CG, 
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brochure. The Company denied that the 
petitioner was entitled to the sum of 
Rs. 65,000/-. It was contended on behalf 
of the Company that the petitioner had 
incurred no loss with regard to the cost 
‘of printing the advertisements. .It was 
also urged that the Policy of Insurance 
provided for a disputed claim to be re- 
ferred to arbitration; that the petition 
was filed only to bring’ pressure to bear 
‘upon the Company to allow and pay the 
claim made by the petitioner. without 
his having justified it by requisite docu- 
mentary evidence. The company con- 
tended that the petitioner had not ex- 
pended any ‘amount whatsoever towards 
‘the printing of the -advertisements and 
nothing was due and payable to the peti- 
tioner by the. company under the: policy. 


4, The petition has now reached 
hearing to consider the question whether 
it should be admitted and directions be 
given thereon.. Mr..Sorabji on behalf of 
the petitioner contended that the policy 


=- taken by the petitioner from the Com- 


pany was a special contingency policy; 
‘that it was not a contract of indemnity; 
that upon the happening of the event 
specified in the policy, it was obligatory 
upon the Company to pay the sum of 
Rs. 65,000/- without inquiring into -the 
question of actual loss suffered by him. 
It was also urged by him that it was a 
valued policy and the Company was 
liable to pay the surn of Rs. 65,000/- to 
the petitioner in the events that. have 
happened. According to. him, as the claim 
- of the petitioner was not.satisfiedin spite 
‘of service of a statutory. © notice dated 
January 21, 1969, the Company must be 
deemed to be una to. pay its debts ‘in 
accordance with. the provisions of Sec- 
tion 434(1) (a) of the Companies Act, 
1956. He, therefore, submitted . that this 
is a fit case Where the winding up peti- 
tion should be admitted and. consequen~« 
tial directions be given by the Court, 


5. On the other hand, Mr. Nari- 
man on behalf of the. Company contend- 
ed that the policy merely contained a 
contract of indemnity; that it was not a 
consequential loss policy which specifi- 
cally insured profits. He urged that the 
present -policy was issued in favour of 
the petitioner relying upon the various 
representations which are set out in the 
Company’s attorney’s letter dated Febru- 
ary 5, 1969 addressed to the petitioner’s 
attorneys. He submitted that the policy 
was not, what is normally called in In- 
surance Law a valued policy, that having 
regard to the terms and conditions of the 
policy, the petitioner was only- entitled 
to claim a loss that may be suffered by 
him by .reason of cost of advertisements 
being incurred by him; that the sum of 
Rs. 65,000/- mentioned in the policy was 
‘the maximum amount -that could be 
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claimed by way of loss under the policy. 
He also pointed out that having regard 
to the terms and conditions of the policy, 
there was an arbitration clause and an 
award of the arbitrators as therein speci- 
fed was a condition precedent to any 
effective claim being made by the peti- 
tioner. His submission is that there is 
a bona fide dispute as regards the exist- 
ence of the liability of the Company 
under the Policy and the quantum of the 
amount that can be claimed by the peti- 
tioner as the insured. His submission is 
that when such is the position, the peti- 
tion for winding up is an abuse Of. the 
process of the Court. 


6. Though it is alleged in the 
petition that the Company is insolvent, 
at the hearing Mr. Sorabji fairly con- 
ceded that it is not the case of the peti- 
tioner that the Company is commercial- 
ly insolvent. In fact as pointed out by 
Mr. Nariman on behalf of the Company, 
there are -cash amount lying to ‘the 
credit of the Company in its banking 
accounts to the tune of Rs. 78 lacs. The 
only ground on which the petition is 
pressed at this stage is whether the com- 
pany can be deemed to. be unable to 
pay its debts by reason of its failure or 
neglect ta pay the amount in spite of the 
service of the statutory notice under 
Section 435 (1) (a) of the Companies Act, 
49 


T. Under Section’ 433 of the Com- 


“panies Act, a company may be wound up 


by the Court ‘infer alia on the ground 
that it is unable to pay its debts. Sec- 
tion 434 enumerates the circumstances 
where a company may be deemed un- 
able to pay its debts. We are only con- 
cerned in the present case with the pro- 
visions of sub-section: (1) (a) of Sec- 
tion 434.. Under that provision, a Com- 
pany shall be deemed to be unable to 
pay its debts-if a creditor or assignee 
or othervrise to whom the Campany is 
indebted in a sum -exceeding Rs. 500 
then due, has served on the company by 
causing it to be delivered at its register- 
ed office by registered post or otherwise 
a demand under his hand requiring the 
Company to pay the sum so due and the 
Company has for three weeks thereafter 
neglected to pay the sum or to secure or 
compound for it to the reasonable satis- 
faction of the- creditor. 


8. Under this provision, a com- 
pany can be wound up on a petition of 
a creditor only. if ae is unable to pay its 
just debts. The inability is indicated by 
its neglect to pay after a proper demand 
and the lapse of three weeks. Such 
neglect must be judged by the. facts of 
each case. Where the defence is that 
the debt is disputed all that the Court 
first has to see is whether the dispute on 
the face of it is genuine or merely a 
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cloak for the Company’s real inability to 
pay just debts. See Tulsidas v. Bhara- 
tkhand Cotton Mills, 16 BLR 692= aa 
1914 Bom 251), 


9. Circumstances rélating fo in- 
ability of the Company to pay its debts 
are now well settled. It is unnecessary 
- to refer to the various cases on this 
point. 
made to the . decision of the Supreme 
Court in Amalgamated Commercial 
Traders Pvt. Ltd. v. Krishnaswami, (1965) 
35 Com Cas 456 (SC) wherein -he 
Supreme Court has appreved of the law 
laid down in Buckl 
Acts, 13th Edition, p. 451. It is thare 
observed: “It is well settled that a 
winding up petition is not a legitimate 
means of seeking to enforce payment of 
the debt which is bona fide disputed by 
the company. A petition presented 3s- 
` tensibly for a` winding up order but 
really to exercise pressure will be Cis- 


missed, and under circumstances may be : 


stigmatized as a scandalous abuse -of ~he 
process of the Court. . At one time peti- 
tions founded on disputed debt were 
directed to stand over till the debt was 
established by’ action. ‘ If, however, there 
was no reason to believe that the debt, 
if established, would not be paid, -he 
petition was dismissed. The modern 
practise has been to dismiss such peti- 
tions. But, of course, if the debt is not 


disputed on some substantial ground, the . 
Court may decide it on the petition end — 


make the order.” 


. 10. The claim is made by fhe 
petitioner under a policy of insurance 


issued by the Company. The policy is 
headed “Special Contingency Policy.” The 
operative part of this policy is as undari 


. “Now this policy witnesseth that 
during the period or during the ccn- 
tinuance of this policy by renewal and 
subject to the terms, conditions and pro- 
visos contained herein or endorsed here- 
on the Company shall indemnify the 
Insured against:— 


Loss or damage by fire and/or 
lightning and/or burglary, housebreck- 
ing and theft to the undermentioned pro- 
perty not exceeding in respect of each 
or any of the several items hereunder the 
sum set opposite thereto respectively and 
not exceeding in the whole the total sum 
Insured and not exceeding in any case 
the amount of insurable interest therein 
of the Insured at the time of the happen- 
ing of the insured peril l 


Blocks in trust Rs. 5,000/-. 
Printing charges Rs. 10,000/-. 


Total sum mined . Bs. 15.000/-. 

oe sen ‘eee see awe oe 
The insurance further covers con- 

sequential loss in an amount of Rupees 
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It will be enough if reference is 


ey on the Cornparies 
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vertisements such loss arising from fire, 
and/or lightning and/or burglary, house 
breaking and theft and/or non-produc- 
tion and non-distribution of the Borchure 
CRICKET’S IN THE AIR’ and/or due to 
the proposed M. C. C. Test Match not 
taking place in Bombay for any reason 


: whatsoever. ag 


11. It is not sisputed in the pre- 
sent case that the M. C. C. Test Match 
did not take place in Bombay as the 
visit of the M. C. C. team was cancelled 
for non-availability of the foreign ex- 
change. It is the petitioner’s case that 
before the announcement of the news 
about the cancellation of the visit of the 
M. C.. C. team to this country, he had 
secured confirmed orders to the tune of 
Rs. 62.400/- particulars of which are given 
in Ex. B to the petition. Besides these 
orders, he. also expected to. get further 
orders to the extent of Rs. 23,950/— from 
the usual. “customers whose names are 
also mentioned in the latter part of Ex. 
B to the petition. Apart from securing 


‘these orders, no further costs were in- 


curred by him towards the costs of ad~ 
vertisement. a 


The first question that arises 


12. 
in this -petition is whether the Policy 


contains a contract of Indemnity or whe- 
ther it is a special contingency policy as 
shown by.the heading thereof. The 
operative part of the policy is in the 
form. “The Company shall indemnify the 
insured against ........cecececees It is now 
well settled that the -essence of any 
indemnity clause is that the assured must 
prove a loss. The assured cannot re- 
cover anything under the main indemni- 
ty clause or make any claim against the 
insurers until the assured has been found 
liable and so sustained a loss. Sometimes 
it may happen that the policy may be a 
pure and. simple contingency insurance. 
When such is the case, ordinarily in 
general terms, it may be defined as an 
insurance which provides for the making 
of a payment. in the event of specified 
event occurring, the payment represent- 
ing either the loss or the trossibility of 
loss which that event entails. Having re- 
gard to the heading of the policy and the 


terms thereof, it will be one of the ques- 


tions to be decided whether it contains 
@ mere contract of indemnity or whe- 
ther it is a simple contingency insurance 
under which consequential Icss has been 
specifically insured without further in- 
quiring into the actual amcunt of loss 
sustained by the insured. Further, it is 
case of the Company that this policy was 
issued relying upon certain representa- 
tions that were made by the petitioner at 
the time when he approached the’ Com- 
pany for issue of the policy. . It is the 
case of the Company that he represented 
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to the Company that he intended to 
collect advertisements from various busi- 
mess houses for being printed in the 
brochure which he proposed to bring out 
at the time of the M. C. C. Test Match 
in Bombay; that he wished to be pro- 
tected inter alia against any loss which 
he might suffer in the course of having 


the advertisements printed, if the said. 


brochure is. not produced or distributed 
or the said proposed test match did not 
take place in Bombay; that the petitioner 
further represented that the cost of his 
having the advertisements printed would 
amount to Rs. 65,000/- and that he wish- 
ed to be protected against losing that 
amount, if after he expended the sum, 
the brochure was not produced and/or 
- not distributed for any reason whatso- 
ever including the test match’ not taking 
place in _ Bombay. 


13. That. such representations 
were made was sought to be.made out 
on behalf of the Company having regard 
to the wording of the preamble part of 
the policy of insurance. 


stated: “Whereas P. C. Engineer, Esq. 
Prop; Messrs. Engisports, Bombay, .«-... 
TO has delivered to the British India 
General Insurance Company Limited...... 
E certain information and parti- 
CUIALS aeniei raien for the insurance here- 
inafter contained ....s.sessseessenas ’ A further 


question also arises in this petition 
whether the policy relied upon by 
the petitioner is what is commonly called 
a valued policy whereunder the parties 
agreed beforehand’ in estimating the 
value of the subject assured by way of 
liquidated damages or whether the sum 
of Rs. 65,000/- mentioned in the policy 
` is the maximum sum for which ‘the in- 
surer accepts liability... Further the 
policy is issued subject to the terms and 
conditions printed on the reverse thereof. 
One of the conditions therein specified, 
being condition No. 8, provides for re- 
ference to arbitration in respect of dif- 
ferences arising out of the policy. This 
condition inter alia contains a stipulation 
that it is hereby expressly stipulated and 
declared that it shall. be a condition 
precedent to any right of action or suit 
upon this policy that the award of such 
arbitrator, arbitrators or umpire of the 
amount of the loss or damage if disputed 
shall be first obtained.” The contention 
on behalf of the company is that as under 
this term, an award is made a condition 
precedent to any right of action or suit, 
it is not permissible to the petitioner to 
give a statutory notice under Section 434 
because he'has no cause of action until 
he has first secured the award as therein 
provided. These are amongst others the 
several complex questions and the peti- 
tioner insists upon their determination 
under pressure or threat of a winding up 
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petition. This is not a case where the 
Company has denied its liability on 
frivolous ` or vexatious ground. The 
denial of liability by the Company is 
based upon substantial grounds. When 
such is the case, it cannot be said that 
the Company has neglected to pay the 
debt within the meaning of Section 434 
(1) (a) of the Companies Act. To permit 
the petitioner to agitate all the questions 
by resorting to a winding up petition 
will be an abuse of the process of the 
Court. The only ground on which the 
inability: to pay the debts is pleaded is 
the neglect to pay within the meaning 
of Section 434(1) (a) of the Companies 
Act. It is not the case of the petitioner 
that the Company is commercially insol- 
vent or is in insolvent circumstances. 


14, In the result, the petition is 
dismissed. The costs of this petition are 
quantified at Rs. 500/-. Such costs will © 
be the costs in the arbitration proceed- 
ings or in a suit, if such arbitration pro- 
ceedings are commenced or suit is insti- 
tuted within a period of 12 weeks from 
today. If no such arbitration proceed- 
ings are commenced or the suit is filed 
within: 12 weeks from today, the peti- 
tioner shali pay the costs of the Company 
of this petition which are fixed at 
Rs. 500/-~. 


Petition dismissed, 
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FULL BENCH 
(AT NAGPUR) 


KOTVAL, C. J., DESHMUKH AND 
PADHYE, JJ. 


`  Madhao Tatya Sonar, Petitioner v, 
The Maharashtra Revenue Tribunal, at 
Nagpur and others, Respondents. 


_ Special Civil Appin. No. 206 of 1967, 
D/- 12-9-1969 from order of B. N. Kunte, 
Member, Mah. Revenue Tribunal, at 
Nagpur, D/- 12-9-1966. 


(A) Tenancy Laws -—- Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act (99 of 1958), Pre. —- Act is 
intended generally for protection of tiller 
of soil namely person in possession or 
cultivation. (Paras 10, 21) 


(B) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act (99 of 1958). S. 2 (32) — 
Person in lawful possession or cultiva- 
tion of land is tenant —— Such person 
even though having no relation with 
landlord in a particular case will none- 
theless be called tenant as definition in- 
cludes deemed “tenants”. 


7 (Paras 10, 12, 15) 
LN/LN/F778/70/SSG/T 
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(C) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidarlha 
Region) Act (99 of 1958), Ss. 36, 20, 2(32) 
— Tenant handing over possession of land 
— Surrender by him also verified uncer 
Proviso to S. 20 — Tenant does not cease 
to be tenant unless order taking away ais 
possession is also passed. Appeal Wo. 
45 of 1952, D/- 29-1-1953 (Bom), Over- 
ruled. 


Section. 36(2) is plenary and controls 
Section 20. Thus, without an order of 
possession of Tahsidar, a tenant does mot 
cease to be a tenant even though he kas 
handed over possession of the land he hald 
as a tenant and though the surrender is 
verified under proviso to 5. 20 read with 
R. 11. The landlord must therefore cb- 
tain an order for possessicn in his faveur 
under S. 36(2) even though a valid end 
verified surrender may have been mede 
in his favour and he may be in poss2s- 
sion thereof. The consent of tenant to 
surrender is immaterial and does not af- 
fect the operation of this rule. An order 
for possession need not necessarily be 
passed upon a separate application under 
Section 36. It is sufficient if such an 
order is passed at the time when the 
surrender comes up for verification under 
Section 20. Appeal No. 45 of 1952, D/- 
29-1-1953 (Bom), Overruled; S. C. Aprin. 
No. 773 of 1959, D/- 1-10-1959 (Bom), 
Approved; (1960) 62 Bom LR 261 & AIR 
1966 SC 1085 & AIR 1964 SC 1320, Ap- 
plied. Case law discussed. 


(Paras 11, 12, 13, 15, 16, 
18, 19, 26, 28) 


Cases Referred: Chronological Pacas 
(1966) AIR 1966 SC 1085 (V 53)= 

1966 Mah LJ 436, Venkatesh v. 

Haji Saheb 25 
(1966) Spl. Civil Appln. No. 1041 

of 1965, D/- 3-10-1966 (Bom) 27 
(1965) Spl. Civil. AppIn. No. 746 

of 1964, D/- 15-11-1965 (Bom) QT 


(1964) AIR 1964 SC 1320 (V 51)= . 
1963-3 SCR 1, Dahya Lala v. 
Rasul Mahamed 26 

(1963) AIR 1963 Bom 79 (V 50)= 


1962 Nag LJ 700 (FB), Ram- 

chandra Anant v. Janardhan 25 
(1962) Spl. Civil Appin. No. 30 of 

1962, D/- 18-10-1962 (Bom) 23 


(1960) 62 Bom LR 261 = ILR (1960) 
Bom 735, Trambaklal v. Shankar- 


bhai 24 
(1959) Spl. Civil Appln. No. 3699 of 

1958, D/- 29-7-1959 (Bem) 19 
(1959) Spl. Civil Appin. No. 773 

of 1959, D/- 1-10-1959 (Bom) 22 


(1953) Appeal No. 45 of 1952, D/- 
29-9-1953 (Bom) 20, 21, 22 
B. A. Udhoji, P. S. And M. B. 
Badiye, for Petitioner; J. N. Chandurkar, 
for Respondent No. 3. 
KOTVAL, C. J.: The short question 
that arises in this reference is whetker 
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it is essential for a landlord to obtain. an 
order for possession of a field in regard 
to which a tenant has terminated his 
tenancy by surrendering his interest in 
favour of the landlord and the surrender 
has been verified under Section 20 of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958. The peti- 
tioner is the landlord, Sampat, the res 
pondent No. 3 was his tenant, and the 
respondent No. 4 is a transferee from the 
petitioner after he took the alleged sur- 


render. The field involved is survey 
No. 15/1 of Waki Khurd in Chikhali 


taluq of Buldana district. Sampat the 
respondent No. 3 became the tenant of 
the petitioner sometime in the year 1951- 
52. On 4-8-60, however, Sampat executed 
a surrender deed in respect of this field 
under Section 20 of the new Tenancy 
Act. In the document, it is recited that 
the tenant was surrendering all his rights 
without consideration and that he had 
handed over possession of the field with 
the standing crops on the date of the 
document. The tenant himself also made 
an application under Section 20 of the 
new Tenancy Act for verification of the 
surrender. That is Revenue Case No. 
5/59(4)/60-61. An order was passed veri- 
fying the surrender and holding that it 
was voluntary and in accordance with 
the provisions of Section 20. The Naib 
Tahsildar also held an inquiry necessary 
under ‘Section 21(2) of the Act and came 
to the conclusion that the landlord did 
not possess land exceeding three family 
holdings. Accordingly, he crdered that 
necessary entries should be made. It 
must be noted at this stage that no 
separate order granting possession to the 
landlord was passed. l 


2. On 24-5-1961 the tenant appli- 
ed for restoration of possession. That is 
Revenue Case No. 28/59(6) of 1960-61. In 
those proceedings the tenant admitted 
that he was examined at the time of the 
verification of the surrender before the 
Naib Tahsildar and that he had then 
stated that the surrender deed was volun- 
tarily executed by him. . It appears also 
that on 30-4-1962 the tenant made a 
statement before the Naib Tehsildar that 
he did not wish to proceed with the case, 
and therefore the Naib Tahsildar order- 
ed that the proceedings should be filed. 


3. Only four days after this 
order ‘was passed, on 3-5-1962 the ten- 
ant again applied for possession of his 
field to the Naib Tahsildar. That was 
Revenue Case No. 1/59(10-G) of 1962- 
63. The tenant simply alleged that the 
surrender deed had been sbtained by 
fraud .and that the petitioner-landlord 
had sold half his suit land to the res- 
pondent No. 4 only, but that the tenant 
had been dispossessed in contravention 
of the provisions of the new Tenancy 
Act and he was therefore ertitled to be 
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restored to possession. In reply, the 
landlord naturally relied upon the pre- 
vious .proceedings verifying the ‘surren- 
der and holding that it was voluntary, 
as also the second proceedings wherein 
the tenant having asked for possession, 
had ‘stated that he did not desire to 
proceed with the case. This proceeding 
had a chequered history and ultimately 
came to be remanded by an order of 
the Special Deputy Collector dated 15-9- 
1964 setting aside the previous ‘ orders 
of the Naib Tahsildar 


4. After ni the Tenancy 
Naib Tahsildar held that the previous 
application which the tenant had made 
and the orders which were passed there- 
on bound the tenant. He had also ad- 
mitted that he had executed the. sur- 
render -deed willingly and therefore the 
order passed in Revenue Case No. 28/59 
(6) of 1960-61 operated as res judicata 
and the tenant’s rights had thus. been 
extinguished from the date of the exect~ 
tion of the surrender deed. The tenant 
appealed to the Special Deputy Collec- 
tor and by his order dated 28-8-1965 the 
Special Deputy Collector held that the 
Naib Tahsildar was in error in applying 


the principles of res judicata to revenue’ 


proceedings. He pointed out that the 
landlord had not obtained an order for 
possession as required by. sub-section (2) 
of S. 36 of the new Tenancy Act and 
therefore was not entitled to remain in 
possession. He set aside the surrender 
and ordered that the field should be 
given in the possession of the tenant. 
The landlord appealed: to. the Maharash~ 
tra Revenue Tribunal and. by its order 
dated 12-8-1966,. the Tribunal has con- 
firmed the findings of the Special Deputy 
Collector on both the points. As re- 
gards the surrender, the Tribunal held: 


“Even if a surrender is held to be 
voluntary and valid, it is incumbent on 
the landlord to obtain possession of the 
surrendered land under orders of. DR 
Tahsildar. .......--.6150°. 

eee ree Invariably in all cases of 
surrender there is a mention about deli- 
very of possession’ of land to the land- 
lord. ‘ Verification of surrender under 
Section 20 merely establishes the nature 
of the surrender i.e. whether it is volun- 
tary or otherwise but such verification 
does not except the landlord from the 
lability to apply for possession under 


Section 36(2) New Tenancy Act.” 

Since the landlord had not applied for 
possession. the Tribunal held ‘that his 
. entry into the field would be unautho- 
rised and ‘possession should be restored 
to the tenant. 

5. The landlord has now come up 
by way of this Special Civil Application 
and prays for the quashing of the orders 
of the Tribunal and the Special . Deputy 
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Collector. He also prays that he should 
be ordered to be put in possession, 
When the matter came before the learn= 
ed single Judge, Mr. Justice. Abhyankar, 
he felt that on the point arising in this 
special civil application there was a con- 
flict in several of the decisions of this 
Court and therefore referred’ it to a 
Division Bench. The Division Bench has 
by its order dated 12-2-1969 referred it 
to a Full Bench in view of the fact that 
some of the cases upon which there 
arises a conflict were decisions of Divi- 
sion Benches. In: the present case, the 
position upon the facts is clear. A sur- 
render of his interest as a tenant was 
made by- the: respondent in favour of 
the petitioner. That surrender came 
before the Revenue Authorities, and in 
due course, was verified by the Naib 
Tahsildar as a valid surrender and an 
order was passed in favour of the land- 
lord: on -12-9-1960 under Section 20 of 
the new Tenancy Act. None-the-less, the 
surrender and the orders pertaining to 
its verification have now been held to 
be infructuous and the surrender held 
not binding upon the tenant, because no 
separate. order for possession was pas- 
sed in favour of the. landlord at any 
The questicn then resolved it- 
self to-this: In ‘spite. of a surrender 
being held valid and in spite of an order 
under Section 20 being obtained holding 
the surrender _ valid, can the landlord 
get possession of the field’ without ob- 
taining an order under Section 36(2) of 
the new Tenancy Act? 


6 Section 20 of the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act merely says: “A ten- 
ant may terminate the tenancy at any 

time by. surrendering his interest as a 
tenant in favour of the landlord:”. 
There is a provisa with which we are 


really not concerned, requiring that a 
surrender must be. in writing and be 
verified. 


Ti Section -20 does not. refer af 
all to the question of possession, but 
possession .is separately dealt with in 
Section 36. which purports to lay down 
the procedure for taking possession, and 
sub-sections (1) and (2) of. S. 36 are im- 
portant for the purpose of the point be- 


fore us. (We -quote only the relevant 
portions): | 

“36. (1) A tenant --....-.csseees - entitled 
fo possession of any land uiscrsresisirts as 


a result of evicticn in contravention of 
sub-section (2) may apply in writing for 


such possession to the Tahsildar........... f 
a. MO) aren vests no landlord ‘shall ob- 
tain possession of any land --.......ses-00 


held by a tenant except under an order 
of the Tahsildar. For obtaining suc 

order he shall make an application in 
the prescribed form and within a period 
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of two years from the date on which 
the right to obtain possession of the 
land. ssiscsisswesssess is deemed to have ac- 


8. Based upon these provisions 


of the law the contention on behalf of 


the landlord has been thet all that Sec- 
tion 20 prescribes is that a tenant may 
terminate the tenancy at :any time by 
surrendering his interest as a tenant-in 
favour of the landlord, subject only to 
the proviso that such surrender shall be 
verified before the Tahsildar in the pre- 
scribed manner and the manner is pze- 
scribed by Rule 11 of the Bomkay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Rules, 1959. In the instant 
case these steps were undoubtedly taken 
by the landlord and an order was cb- 
tained in his favour holding. that the 
surrender was voluntary and duly veri- 
fied by the Naib Tahsildar. If so, it is 
urged that by the very terms of Sec- 
tion 20, the tenancy. of the tenant ter- 
minated, and if it terminated, the re-a- 
tionship of landlord and tenant came to 
. an end once and for all and he ceased 
to be a tenant. It is in this context 
therefore that the applicability of Sec- 
tion 36 should be viewed, and if so 
viewed, Section 36 would be inapplk.c- 
able to such a case at all because Sec- 
tion 36 throughout speaks of taking pos- 


session of land from the. possession of 


the tenant. In terms therefore the sec- 
tion only applies to.a person who is a 
tenant and not- to a person who kas 
ceased to be a tenant by surrender or 
otherwise. It would be an unwarranted 
extension of Sec. 36 to hold that it ap- 
plies to an ex-tenant. 


9. On behalf of the tenant, this 


petition is disputed. It is urged trat 
even though a surrender may have bean 
held to be voluntary and verified by tae 
Revenue Authorities that would not ab- 
solve the landlord. when he comes to 
take possession of the land surrender2d 


from obtaining . an order as. prescrib=d_ 


by Section 36(2). Section, 36(2) lays 
down a categorical rule that no land- 
lord shall obtain possession of any land 
held by a tenant except under an order 
of the Tahsildar. 


tion 20 and that in every case where 
possession is to be’ obtained from a ten- 
ant, the provisions of sub-section (2). of 
S. 36 must be complied with. 


10. These are -the rival an 
tions and before we go to the authoritiss 
and notice the apparent conflict arising 
from certain statements in some of 
them, it is necessary to examine the 
position as it emerges upon the provi- 
sions of the Act itself. .The Act. in the 
first place, makes a clear-cut distinction 
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It was submitted that: 
Section 36 is plenary and overrides Sec-- 
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between “tenancy” and “tenant” in sub- 
sections (31) and (32) of S. 2. “Ten- 
ancy’, according to -sub-section (31) of 


- S. 2, means the relationship of landlord 


and tenant; and “tenant”, ' according to 
sub-section (32), means “a person who 
holds land. on lease and includes— 


(a) a person who is deemed to be a 


tenant under Sections 6, 7 or 8, 


(b) a person who is a_ protected 
lessee or occupancy tenant and the 
word ‘landlord’ shall be construed ac- 
cordingly.” 


Of course, these definitions are subject 
to the overriding clause in Section 2 
“unless the context requires otherwise”. 
We shall have to examine when we turn 
to Section 36 whether the context re- 
quires an interpretation other than the 
one contained in the definition. The 
same distinction between the concept of 
a “tenant” in  contradistinction to the 
concept of a “tenancy” is made in S. 20, 
when it is ee ed that a tenant may 
terminate the tenancy at any time by 
surrendering his interest as a tenant 
in favour of the landlord. This section, 
read in the light of the definitions, thus 
shows that tenancy under the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act is merely limited to 
the relationship of landlord and tenant, 
contractual or otherwise. But the idea 
is not conterminous with the concept of 
a tenant because many more persons 
than those only who have established a 
relationship of landlord and tenant in 
fact or in law are, by the definition. in- 
cluded as tenants; as for instance, a 


person who is deemed to be a tenant 


under Sections. 6, 7 or 8 A mere 
glance at these Sections shows that the 
Act has indicated that a person who is 
merely in possession — lawful of course 
— is also a tenant, which is quite alien 
to the concept of a lease or a tenancy 
under the general law or the Transfer 
of Property Act. The -Act was intend- 
ed, as its. preamble shows, to regulate 
and impose restrictions on the transfer 
of. agricultural lands and was general- 
ly for the protection of the tiller of the 
soil, that is to say, a person in posses- 
sion ‘or ‘ition but Therefore, not only 














as .of special importance end a per- 
son .in- lawful possession 


ed, some what differently from the word 
“tenant”. “Tenancy” means the relation- 


with the landlord in a given case, 
he would nonetheless be called a tenant: 
It is in this context of these definitions 
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that we have to examine the provisions 
of S. 20 and S. 36. 


11. All that Section 20 says is 
that the tenancy is terminated upon the 
tenant sutrendering his interest as a 
tenant in favour of the landlord. . We 
have already shown that the definition 
includes in the word “tenant” a person 
who is in lawful possession or cultiva- 
tion. -Such a person would by the mere 
fact of possession be a tenant but he 
would thereby enter into a statutory re~- 
lationship with the landlord and all that 
Section 20 says is that by any act of 
surrender on his part it is that statu- 
tory relationship which is put an end to. 
But the section does not say that he 
will cease to be a tenant. Indeed, he 
cannot cease to be a tenant so long as 
he continues in possession, because 
being in lawful possession he is deemed 
to be a tenant. Section 20 does not 
speak of possession at all. Therefore, in 
the case of a deemed tenant, Section 20 
cannot possibly have the result of mak- 
ing the tenant cease to be a tenant un- 
less an order taking away his possession 
is also passed. Without making. . any 
provision as regards - the essential” in- 
predient in the definition of tenant viz. 
possession, we cannot accept that- Sec- 
tion 20 will alter the. position of a ten- 
ant qua tenant. We will show a little 
later that the same is the position in 
regard to various.other provisions of the 
Act which regulate the relationship of 
landlord. and tenant, but one of these 
provisions,. while regulating the. relation- 
ship, make any provision for possession. 
The subject of possession relegated to a 
separate section and dealt er as an 
exclusive subject, and that is ‘Sec- 
tion. 36, and so we turn to poner its 
provisions. 


12. Reading Section 36 it is 
clear from the language of sub-sec. (1) 
that it is subject to sub-section (2). The 
scheme of the section shows that really 
it is sub-section (2) which lays down 
the general rule which governs the pro- 
visions of sub-sec. (1). Sub-section (1) 
gives the right to a tenant entitled to the 
possession of any land “as a result of 
eviction in contravention. of sub-s. (2)” to 
apply in writing for such possession to 
the Tahsildar, and sub-section (2) cate- 
gorically lays down the general rule 
that no landlord shall obtain possession 
of any land held by a tenant except 
under an order of the Tahsildar. - In the 
light of what we have said above we 
may note that in the entire context of 
possession the word “tenancy” is not 
used in Section 36 but throughout the 
reference is only to “tenant. The con- 
cept of possession has relevance only to 
the definition of “terant’” because it in- 
cludes “deemed tenants”. Thus reading 


come an ex-tenant unless 
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sub-sections (1) and (2) together, it is 
clear that no landlord can ever obtain 
possession of a tenant’s land without an 
order granting him possession passed by 
the Tahsildar and the tenant is given 
the. right where his possession is thus 
taken away to -apply in writing for 
such possession to the Tahsildar. We 
can see no reason why, if possession is 
thus taken away because a tenant has 
surrendered his tenancy, the provisions 
of Section 36 would not be attracted. 


- I3. It was urged that under the 
provisions of Section 20, if a surrender 
is once held voluntary and an order is 
passed that it is verified as required by 
the proviso to Section 20, then the ten- 
ancy is terminated and necessarily the 
effect of it is that whoever was holding 
the land ceases to be a tenant, and 
therefore possession can be taken from 

We are unable to accept this con- 


tention. Sub-section (1) of S. 36 is sub- 


ject to the provisions of sub-section (2) 
because of the use of the words “as a 
result of eviction. in contravention of 
sub-section (2)” in sub-section (1). The 
opening clause of sub-section: (2) of Sec- 
tion 36 “no landlord shall obtain pos- 
session of any land held by a 
tenant except under an order of the 
Tahsildar” uses the expression “tenant”. 
It thus shows that even though the re- 
quirements of Section 20 may be fulfil- 
led, still the surrender, even if verified 
and even if possession is Celivered under 
the surrender, would result in the ten- 
ant continuing as a tenant unless an 
order under S. 36 is passed. 


14. A difficulty is creeted by the 
use of the words “terminate the ten- 
ancy” in Section 20. It is argued that 
if the tenancy is terminated, then there 
can be no tenant and therefore Sec. 36 
would not apply. The effect of sub- 
section (2) of 5. 36 cannot be to keep 
either the rights of a tenant or the 
tenancy alive when it is once terminat- 
ed. In other words, what is contend- 
ed is that when the word “tenant” is 
used, it cannot mean ex-tenant. 


P 
LEE EEEK EEE TE T 


15: We have already explained 
the distinction which the definitions 


make between “tenancy”. that is, the 
relationship of landlord and tenant, and 
“tenant” which also includes a person in 
lawful possession or cultivation. If this 
distinction is borne in mind, the provi- 
sions of sub-secticn (2) of S. 36 become 
clear. Whether or not the tenancy is 
terminated as laid- down by Section 20, 
the tenants right does not end unless 
an order of possession is passed in 
favour of the landlord. In other words 
though his tenancy may be terminated 
by a valid surrender, he does not be- 
an: order 
under Section 36 is passed. l 
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16. We may in this respect say 
one thing, namely, that the provisicns 
of the Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region) Act, 1958, 
are not entirely in pari materia with 
Section 29 of the Bombay Tenancy aad 
Agricultural Lands Act, 1948. In sub- 
section (1) of Section 29 of the Bom- 
bay Act of 1948, the words “or as a 
result of eviction in contravention of 
sub-section (2)? do not find place. So, 
far as the Vidarbha Act is concerned, 
the matter is put beyond doubt by the 
express use of these words. We how- 
ever do not wish to imply by emphas-_s- 
ing this difference in the language that 
under the Act as applicable to Western 


Maharashtra, the omission of these 
words would necessarily result in a 
contrary conclusion. It would be- a 


matter of construction of that Act (and 
we shall show presently that it has bean 
similarly construed in’ the several 
cases). But since a question has aris2=n 
under the Vidarbha Act. we simply 
make it clear that by the use of these 
express words in sub-section (1) of Sec- 
tion 36, the matter is put beyond any 
controversy. The result therefore is 
that under no circumstances can a str- 
render, even if verified and even if 
actual possession is givern-to the land- 
lord, destroy or determine the rights of 
the tenant qua’ tenant, unless an order 
for possession is passed under sub-sec- 
tion (2) of 5. 36 


17. A consideration of other 
provisions of the Act would also lead to 
a similar conclusion. Section 10, sub- 
section (1), speaks of restoration of pcs- 
session of tenants dispossessed after Ist 
January 1953 under certain circum- 
stances and it says that a person who 
held land as a tenant and who has suD- 
sequently been dispossessed by a sur- 
render of tenancy before the commence- 
ment of this Act may apply to the Tahsil- 
dar for the restoration of his tenancy on 
the same terms and conditions on which 
he held the land before such surrender. 
Here again, though the tenancy is sur- 
rendered and possession delivered, the 
sub-section refers to the person who has 
so surrendered his land as a tenant, and 
in the same breath says that he mey 
apply for restoration of his tenancy. In 
other words, even though his tenancy 
is at an end and even though he has 
been dispossessed, he stil? continues <o 
be a tenant. The same distinction is 
found made in Section 19(1) (ii) which 
prescribes that notwithstanding ary 
agreement, usage, decree or order of a 
court of law, the tenancy of any lard 
held by a tenant shall not be terminated 
on account of certain defaults “unless 
the landlord has given three montks’ 
notice in writing informing the tenant 
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of his decision to terminate the tenancy 
and the particulars of the ground for 
such termination and within that period 
the tenant has failed to remedy the 
breach for which the tenancy is liable 
to be terminated.” Here again, despite 
the contemplated termination of the 
tenancy by the decision of tne landlord, 
the Act uses the word “tenent” for the 
person who has the use and enjoyment 
of the. land. Section 29 provides for 
relief against termination of tenancy in 
certain cases and it says, “Where any 
tenancy of any land held by any tenant 
IS: terminated ..............- (for certain rea- 
sons), no proceeding for ejectment 
against such tenant shall lie unless and 
until the landlord has served on the 
tenant a notice in writing specifying the 
act and the tenant fails with- 
in a period of one year from the service 
of notice?” to rectify his error. The 
opening words “where any tenancy -is 
terminated” are categorical and con- 
template a position where the tenancy is 
terminated and yet the Act continues to 
regard the person who was using and 
enjoying the land as a tenant despite the 
termination of the tenancy. This again — 
highlights the same distinction. Similar- 
ly, Section 30 makes the same distinc- 
tion and though it speaks of the ter- 
mination of the tenancy for non-pay- . 
ment of rent under. certain conditions, it 
speaks of the person whose tenancy is 
thus terminated as a tenant and gives 
him an opportunity to remedy the lapse 
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on his’ part. The same distinction is to 


be found in the provisions of Section 36 
(3a) read with S. 57-B (2). Under sub- 
section (1) of S. 57-B, the landlord is 
given the right to terminate the tenancy 
upon the grounds mentioned in sub-sec- 
tion (2) by serving a notice and sub-s. (1) 
of S. 57-B speaks of terminating the 
tenancy by the landlord, and sub-sec. (2) 
further prescribes that an application for 
possession under sub-sec (3-A) of Sec- 
tion 36 shall be made to the Collector. 
The inquiry on the application for pos- 
session of the land is to be made by the 
Collector but under the provisions of 
sub-section (2) of S. 36 which again 
speaks of the person whose tenancy has 
been terminated as a tenant. 


18. The provisions of S. 20 read 
with the provisions of S. 36(1) and (2) 
therefore show that although the tenancy 
of a tenant may be terminated by a valid 
surrender by the tenant surrendering his 
interest as a tenant in favour of the land- 
lord, and although the surrender may be 
verified as required by the proviso to S. 20 
by the Tahsildar and possession may be 
with the landlord, still the person who 
was in enjoyment of the land continues 
as a tenant until an order for possession 
is made in favour of the landlord. Al- 
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though possession may have been given 
pursuant to a surrender by a tenant, the 
Act still regards the delivery of posses- 
sion and the surrender as the acts of a 
tenant, though there may be a consider- 
able time-lag between the execution of 
the surrender deed and the delivery of 
|possession. The tenant, despite the time- 
lag, surrenders possession’ as a tenant, 
and therefore, the provisions of sub-sec- 
tion (2) would apply. 
therefore obtain an order for possession 


. fin his favour even though a valid and 


verified surrender may have been made 
in- his favour and. ae may be in posses- 
{sion thereof. 


- B9. A edeno of 
- decided cases also leads to the same’ con- 


clusion, though it must be said that some - 


views have been expressed to the con- 
trary.. A decision of: this. Court - -(Divi- 
sion Bench at Bombay) in Spl. Civil 
Appln. No. 3699 of 1958, Dj- 29-7-1959 
(Bom) was referred to. but that is a case 
which rather 


favour of the: landlord as can be‘ seen 
from the following ee ~: abe Divi- 
sion ‘Bench: : 


- “The previous tenancy of the peti- 


tioner. however, came`to an: end when- 


the Tenancy Aval Karkun passed an 
order on 17th June 1952 that the tenancy 
of the petitioner. stood terminated and 


- that the landlord should be. allowed to. 


‘retain possession _of the land. -The peti- 
tioner’s rights as a tenant under the 
old contract of tenancy therefore . came 
to an end, when this order was. made 
by the Aval Karkun. Thereafter he 
could become a tenant only if there was 
a fresh. lease.” 


With respect, this’ view. is the correct 
view, ‘because in . that ‘case the order 
granting possession to the landlord had 


actually been passed. The case only 


illustrates another small, point which: we 
would here emphasise namely, that ‘the 
order -for “possession need.. not neces- 
sarily be a.. separate order . passed 
by taking proceedings under Section 36. 
Even if a valid order is passed , at the 


time of the verification giving _ possession 


to the landlord, in our opinion,- the re- 
quirements of sub-s. (2) of. S. 36 would 
be fulfilled. Sub-section (2) does not 
say that that. order shall be passed by 
a separate application under Section 36 
(2). It simply says. that “no landlord 
shall obtain possession of any land......... 
‘ held by a tenant except under an order 
of the Tahsildar”. Of course, a period 
of limitation is prescribed under sub- 
section (2) as well as the requirement 
that an application ee ‘be- made but 
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‘The landlord -must l 


Seral 


supports ’ the view .which . 
we have taken, because in ‘that case*an . 


-actual order for possession was passed..in’ -1939.- 


‘sub-section (1-A) óf. S. 


_ did not compel 
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it does not say that that application can- 
not. be made at the same time oe the 
surrender is verified, 


20. . The case strongly relied upon. 


on ehair of the tenant is a decision of. 


a single Judge of this Court in Appeal 
No. 45 of 1952, D/- 29-9-1953 (at Bom- 
bay). The facts in that case were pecu- 
Har. The tenants had surrendered the 
lands to the plaintiffi-landlord on 1-5- 
1947 and since that date the landlord 
was in possession of those lands. The 
defendants moved the Tenancy „Aval 
Karkun praying for possession ahd ob- 


-tained an order that they should be res- 
' tered to possession. ‘The landlord filed 


a suit for injunction against the. defen- 


-dants who were the tenants for restrain- 


ing them-from taking possession of the 
suit fields, alleging that the order of the 
Tenancy Aval. Karkun was: obtained 
behind their back when they Ha not 
parties to that proceedings and in col- 
lusion with him. The case fell to be 
considered under the provisions of the 
then operative- Bombay » Tenancy. Act, 
The provisions - -of Section 24 of 
that Act were not exactly in-the same 
terms: as ‘Section 36 as it mow stands but’ 
24 did provide 
that no landlord shall obtain possession - 
of any- land -held by a tenant except 
under an order of the Mamlatdar, which 
is the identical language of sub-sec. (2) 
of S. 36. The learned Judge observed 
that having regard to the provisions of 
the Act, there was no justification for the 
assumption made that a protected tenant 
has more extensive rights than those of 
an ordinary tenant. He further observed: 


“Tt is itae: that the Legislature has 
not made any provision expressly pro- 
viding for a surrender being made by a 


- protected tenant as in the case of an 


ordinary tenant under Section 23.” - 


But ‘that was heeds the Lesisiature t had 
merely conferred a privilege or protec- 
tion upon the. tenant -and the Legislature 
-anyone to accept the - 
status ofa protected tenant. From these 
provisions the learned : Judge inferred 


‘that if the protected tenant does not 


desire to-avail himself ‘of that protection, 
he is entitled to forego the protection 
conferred upon him by the Legislature. 
He therefore held that sub-s. (1) (a) of 
S. 24-of the Bombay Tenancy Act of 1939 
only contemplates cases in which there 
is some conflict or some resistance on the 
part of a tenant against an attempt fo 
obtain possession by a landlord. But 
where, the relation of landlord and tenant 
is terminated by. apreement at the date 
when possession is obtained, an applica- 
tion under sub-section (1) (a) of Sec- 
tion 24 was not necessary. 
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21. This case undoubtedly sup- 
ports the contention on behalf of tae 
landlord before us. But there are differ- 
ences. The provisions of sub-sections :1) 
and (2) of Section 36 refer to all tenants 
and make no special reference to pro- 
tected tenants. Therefore, to that extent, 
the basis of the reasoning in Appeal Mo. 
45 of 1952 (Bom) is taken away. Apert 
from that the language of sub-ss. (1) 
and (2) of Section 36 makes no reference 
nor any suggestion that the consent of 
the tenant can justify the taking of posses- 
sion from him, without an order of the 
Tahsildar. Indeed, were we to so hod, 
we would in a large measure be qualify~ 
ing Section 36 and affect the very object 
and purpose of this section and several 
other provisions of the Tenancy Act. 
The whole idea behind the provisions of 
the Tenancy Act was to safeguard the 
tenant and his possession so long as he 
was in lawful cultivation despite his ccn- 
sent to surrender his interest. It is well 
known that the tenantry is ill educated 
and gullible and many do not understand 
the effect of consent, and these provi- 
sions were enacted for their protection. 
We must therefore give effect to the 
language of S. 36 as it stands and its 


plain language does not justify reading. 


into it any such limitation that the ccn~ 
sent of the tenant would justify the cb- 
taining of possession without an order of 
the Tahsildar. We are unable to accept 
the reasoning in Appeal No. 45 af 1£52 
(Bom). 


22. Indeed, In a subsequent dezi- 
sion given under the provisions of the 
Bombay Tenancy and Agricultural Lards 
Act, 1948, as applicable to the Bomhay 
Region. the same Judge sitting in a Divi- 
sion Bench in Spl. Civil Appin. No. 773 
of 1959, D/- 1-10-1959 (Bom) took a ccn- 
trary view. After referring to the ficst 
sentence of Section 29 (2) of the Bombay 
Tenancy and Agricultural Lands Art, 


11948, which is identical with the ficst 


sentence of Section _36(2) cf the Vidarbha 
Act, the Division Bench held: 


“Mr. Vaidya argued that the words 
‘obtain possession’ imply the securing of 
possession without the consent of the ten~ 
ant. These words, according to him, do 
not apply to a case where the tenent 
has surrendered possession willingly and 
in pursuance of an agreement. We ere 
unable to accept this argument. The 
words ‘obtain possession’ are wide enough 
to cover the case of securing possession 
by consent of the parties.” 

They concluded the discussion by hold- 
ing: = 

“Section 29 (2) of the Act makes if 
clear that the landlord is not entitled to 


get possession of the lands except unger 
an order of the Mamlatdar.” 
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And a little later, in the next paragraph: 
. “The provisions of Section 29 of that 
Act are special provisions relating to the 
modes in which the landlord will be en- 
gs to claim possession from the ten- 

isbaswdebescceusse The provisions of Sec- 
tion 53-A of the Transfer of Property Act 
are of general character and must be 
deemed to have-been overriden by the 
special Act, viz., the Tenancy Act, 1948.” 
The above observation was made because 
of a contention of counsel that the doc- 
trine of part performance under Sec- 
tion 53-A of the Transfer of Property 
Act would at least govern the case and 
permit the landlord to obtain possession 
which he had taken under a wrong sur- 
render. With respect, this case, in our 
opinion, took the correct view of the pro- 
visions of the Tenancy Act, and by that 
decision, the decision in Appeal No. 45 
of 1952 (Bom) must also be deemed to 
be impliedly overruled.’ 


23. A decision of another Divi- 
sion Bench in Spl Civil Appin. No. 30 
of 1962, D/- 18-10-1962 {at Bombay) was 
referred to in the arguments before us. 
That case however does not throw much 
light upon the point before us because 
it is distinguishable upon its own facts. 
In that case, the surrender took place on 
23-3-1957 and an application for posses- 
sion was made. An order was passed 
thereon granting possession to the land- 
lord on 30-5-1957. The contention on 
behalf of the tenant was that by virtue 
of Section 36 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, the 
land vested in the tenant on the Tillers’ 
Day, namely 1-4-1957. The Tillers’ Day 
in that case fell between the date of the 
surrender and the date on which the 
order for possession was passed. It was 
therefore contended that the tenant had 
become the owner on 1-4-1957 and no 
order for possession could therefore pe 
passed in favour of the landlord. 
Division Bench resolved the difficulty 
created by these facts by holding that 
the order for possession related back to 
the date of the surrender and it must 
therefore be held that the surrender 
which took place prior to the Tillers’ 
Day was a valid surrender. The facts 
here are entirely different. Under the 
circumstances, we do not think that that 
case can be of much use in deciding me 
point before us. 


24. An earlier decision of this 
Court in TrambaklaI v. Shankarbhai, 
(1960) 62 Bom LR 261 throws a flood of 
light upon the provisions with which we 
are concerned. After considering the 
provisions of Section 15(1) read with 
Section 29(2) of the Bombay Act of 1948, 
which are substantially the same as Sec- 
tion 20 and Section 36(2) of the Vidarbha 
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Act, the Division Bench held in that case 
(see page 264): 


“A proceeding under Section 29(1) 
for restoration of possession by a tenant 
means that such surrender or relinquish- 
ment has not resulted in the loss of ten- 
ancy rights by the tenant. Such a pro- 
ceeding also implies that the tenant re- 
tains his tenancy rights in the leased 
land until the surrender is verified and 
recognised under Section 15 by the 
Mamlatdar and possession of the land is 
obtained by the landlord under Sec- 
tion 29(2) of the Act.” 


And alittle Jater.in the next paragraph: 


“So long as surrender is not verified 
and recognised under Section 15 and so 
long as a tenant still retains the right 
to restoration of possession under Sec- 
tion 29 (1), there would be no cessation 
of tenancy rights and therefore no acquisi- 
tion or transfer of land by the landlord.’ 
With respect, the decision taken in that 
case was the correct decision, though as 
we have shown, we would prefer to ex- 
press it somewhat differently. When 
Section 20 speaks of the termination of 
the tenancy by a tenant surrendering his 
interest, it seems to us that it would be 
difficult to hold on the basis of S. 38 
(1) and (2) that the tenancy still sub- 
sists. That would be doing some violence 
to the language of Section 20. We 
would rather say therefore that though 
the tenancy is terminated by surrender 
under Section 20, the tenant still con- 
tinues as a tenant and an order for posses- 
sion in favour of the landlord would be 
necessary before he ceases to be a tenant. 


25. That this is the correct view 
is also suggested by the observations of 
the Supreme Court in a recent decision 
in Venkatesh v. Hajisaheb, 1966 Mah. 
LJ 436 = (AIR 1966 SC 1085). Upon 
a consideration of Section 14 (1) (which 
deals with the termination of tenancy 
for certain defaults of a tenant) read with 
Section 29 (2), the Supreme Court held 
in para 6 at p. 438 (of Mah LJ) = (Para 
5 at p. 1087 of AIR) as follows:— 


“In spite of the termination of the 
tenancy, the landlord has no right to ob- 
tain possession of the land without an 
order of the Mamlatdar under S. 29(3). 
Between the date of the termination ‘of 
the tenancy and the date of the order 
for possession under Section 29(2) the 
tenant continues to be in lawful posses- 
sion of the land and is liable to pay rent 
and not mesne profits, see Ramchandra 
Anant v. Janardan, 1962 Nag LJ 700 = 
(AIR 1963 Bom 79) (FB). Thus, on the 
termination of the tenancy, the right to 
obtain possession of the land though in 
reality not accrued to the landlord, is 
by a legal fiction, deemed to have accru- 
- ed to him so that ha may immediately 
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apply under Section 29 (2) for an order 
for possession.” 


The Supreme Court referred to the deci- 
sion in Ramchandra Anant’s case, 1962 
Nag LJ 700 = (AIR 1963 Bom 79) (FB). 
In that case, during the pendency of an 
application under Section 31 of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948, by the landlord for zerminating the 
tenancy on the ground that he needed 
the land bona fide for his personal culti- 
vation, the landlord gave another notice 
to the tenant under Section 14 determin- 
ing the tenancy on the ground that a 
default had taken place in the payment 
of rent and he applied under Section 29 
for possession on the ground of default. 
The tenant contended that the second 
application for possession was not main- 
tainable as the tenancy having once been 
terminated. under Section 31. the land- 
lord could not terminate the tenancy 
again under Section 14. It was held that 
the second application for possession 
under Section 29 read with Section 14 
was maintainable and that even after 
the landlord terminated the tenancy by 
giving a notice under Section 31, it was 
open to him to give another notice inti- 
mating his intention to terminate the 
tenancy under Section 14 and to approach 
the Tenancy Court for possession. This 
decision could only have been given upon 
the assumption that the tenant qua ten- 
ant continued to be the tenant of the 
land despite the notice terminating the 
tenancy. Incidentally, the Full Bench also 
observed at p. 702 (of Nag LJ) = (at 
p. 80 of ATR): 


“A landlord cannot, therefore, obtain 
possession of the land from his tenant, 
even if the tenant is willing to hand over 
possession to him. He has to approach 
the Mamlatdar for the purpose. Under 
the ordinary law, if a tenant continues 
in possession after his tenancy has been 
determined, his possession is protected by 
law and he cannet be ousted except in 
due course of law, but he has no right 
to possession after the termination of 
tenancy. Under the Tenancy Act, how- 
ever, even after his tenancy has been 
determined by a notice given by his land- 
lord, the tenant has a legal right to con- 
tinue in possession until the Mamlatdar 
has made an order for possession being 
restored to the landlord.” 


With respect, we accept this as the 
correct position upon the provisions of 
Section 36 of the Vidarbha Act. 


26. Another decision of the 
Supreme Court in Dahya Lala v. Rasul 
Mahomed, AIR 1864 SC 1320 also sup- 
ports the view which we have expressed 
above upon the peculiar definition of 
“tenant” in the . Tenancy Act and its 
effect so far as Section 29(2) of the Bom~ 
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bay Act of 1948 is concerned. At p. 1322 
in para 6 the Supreme Court observed: 


“The Act of 1948, it is undisputed, 
seeks to encompass its beneficent 
provisions not only tenants who held 
land for purpose of cultivation under 
contracts from the owners but pər- 
sons who are deemed to be tenants ako. 
T Counsel for the appellants sub- 
mits that tenancy postulates a relation 
based on contract between the owner of 
land, and the person in occupation of the 
land. and there can be no tenancy wizh- 
out the consent or authority of the owmer 
to the occupation of that land. But ~he 
Act has by Section 2(18) (in the Vidar- 
bha Act Section 2(32)) devised a special 
definition of tenant and included ther2in 
persons who are not contractual tenants. 
It would therefore be difficult to assume 
in construing Section 4 (Section 6 of ~he 
Vidarbha Act) that the person who 
claims the status of a deemed tenant 
must be cultivating land with the consent 
or authority of the owner. The relevant 
condition imposed by the statute is only 
that the person claiming the status ot a 
deemed tenant must be cultivating lend 
‘lawfully’: It is not the conditicn that 
he must cultivate land with the consent 
‘of or under authority derived from he 
owner. To import such a condition is 
to rewrite the section, and destroy its 
practical utility. A person who derives 
his right to cultivate land from he 
owners would normally be contractual 
tenant and he will obviously not be a 
“deemed tenant’’. 

As regards the provisions of S. 29, the 
Supreme Court remarked: 

“But the Legislature has expressly 
prohibited, by Section 29(2: of the Act, 
landlord from obtaining possession of any 
lands otherwise than under an order of 
the Mamlatdar.” 


27. Two other decisions of sinzle 
Judges of this Court were referred to: 
One is the decision in Spl. Civil Aprin. 
No. 1041 of 1965, D/- 3-10-1966 (Bom) 
and the other a decision in Spl. Crvil 
Appln. No. 746 of 1964, D/- 15-11-1965 
(Bom). Both these cases are not of much 
assistance upon the point before us, or 
Spl. Civil Appin. No. 1041 of 1965 (Bom) 
was concerned with the provisions of 
Section 21(5) of the Act and so far as 
Spl. Civil Appln. No. 746 of 1964 (Bom) 
is concerned the case is distinguishatle, 
on the facts. Even in that case however 
the learned single Judge has, in consider- 
ing the provisions of Section 36(2) held: 


“I am, therefore. of opinion that even 
if a landlord (tenant) (sic) is wilting to 
surrender the possession of the land, the 
possession must be obtained by the lard- 
lord under an order of the Tahsildar as 
laid down in Section 36(2) of the Bom- 
bay Tenancy Act is concerned.” (sic) 
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28. Thus, a consideration of the 
provisions of Section 20 and S. 36(1) and 
(2) and of the several authorities to 
which we have referred above leads to 
the following conclusion: 


(I) That Section 36(2) cf the Bom- 
bay Tenancy and Agricultural - Lands 
(Vidarbha Region) Act, 1958, is plenary 
and controls Section 20. Thus, without 
an order of possession of tke Tahsildar, 
a tenant does not cease to be a tenant 
even though he has handed over posses- 
sion of the land he held as a tenant and 
even though the surrender is verified 
under the proviso to Section 20 read 
with Rule 11. 

(iI) That the consent or willingness 
of the tenant to surrender is irrelevant 
and does not affect the operation of the 
above rule. 

(III) That an order for possession 
need not necessarily be passed upon a 
separate application under Section 36. It 
is sufficient if such an order is passed at 
the time when the surrender comes up 
for verification under Section 20. 


29. Upon the view which we have 
taken, the petition must ke dismissed, 
but having regard to the fact that a dis- 
puted question of law had arisen, we 
make no order as to costs. 

i Petition dismissed. 
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Chandrabai Pandurang Bidwekar, 
Appellant v. Nanji Jaywant, Respondent. 


A. F. O. D. No. 542 of 1962, D/- 
18-3-1970 against order of Judge, City 
Civil Court, at Bombay, in O. S. No. 
1863 of 1959. 

(A) Transfer of Property Act (1882), 
S. 105 — Suit for ejectment of defendant 
as trespasser — Question whether defen- 
dant is tenant -—- Recovery of rent from 
defendant by a person who is not owner 
of land in question — It cannot give 
right to defendant as tenant or amount 
to recognition of his alleged tenancy. 

(Para 3) 

(B) Evidence Act (1872}, S. 101 — 
Suit for ejectment of trespasser — Plain- 
tiff’s title undisputed — Defendant’s plea 
of tenancy — Burden of proof — Failure 
of defendant to prove his plea — Effect 
— Transfer of Property Act (1882), Sec- 
tion 105. 

Where in suit for ejectment of 
defendant as trespasser the plaintiff pro- 
ves his title and the defendant sets up 
plea of title by way of tenancy under 
which he seeks to be in occupation of 


the suit land, it will be for him to 
establish that title. Unless he does so, 
JN/IN/E597/70/SSG/B 
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the plaintiff by virtue of his title will 
be entitled to possession of suit land and 
the defendant must be held to be a 


trespasser, (1873) 20 Suth WR 374, Foll. 
(Paras 3, 4) 
Cases Referred: Chronological Paras 


(1873) 20 Suth WR 374, Ram Monee 
Mohurir v. Aleemoodeen 3 


Mr. H. K. Shah, for Appellant. 

JUDGMENT: This is an appeal filed 
by the original plaintiff against the 
judgment of Mr. G. A. Desai, Judge, 
Bombay City Civil Court, dismissing her 
suit. The plaintiffs case is that on 23rd 
April 1958.she purchased land admeasur- 
ing 1330 Sq. yards from one Bhogilal, 
who had, in his turn, purchased it some- 


time in the year 1947 from one Shevanti- 


lal Vora- There is no dispute in the 
present suit in regard to the plaintiffs 
title to the suit land and the plaintiffs 
document of title which is the deed of 
conveyance dated 23-4-58 has been ten- 
dered and marked Ex. B. -The defen- 
dant, however, claims to be a tenant in 
occupation of a part admeasuring about 
85 sq. yards of the said land on 
which he has a hut. The plaintiff filed 
the present suit in order to eject the 
defendant as a ‘trespasser from the said 
portion of the land, and the learned 
Judge dismissed’ that suit holding that 
the plaintiff had failed to prove that the 
defendant was in unlawful occupation of 
the suit land. It is from that order of 
dismissal by the trial Court that the 
present appeal. bas been preferred. 


2 Turning fo the evidence. there 
can be no doubt Aha the plaintiff herself 
has no personal knowledge of the cir- 
cumstances in which the defendant came 
into occupation of the portion of the 
land in question. The plaintiff has no 
doubt purported to depose in her evi- 
dence that the defendant has come into 
possession of the same after she had 
purchased the land from Bhogilal on 23rd 
April 1958, but that statement is obvious- 
ly false because her own daughter Hira- 
bai, who has also been examined-as a 
witness in this case has deposed to the 
contrary. It may at this stage be men- 
tioned that in para 1 of the written 
statement the defendant’s own case is 
that he has been a lawful tenant of the 
said land paying a ground rent of Rs. 4/- 
per month since seven years prior to the 
filing of the written statement on 27-1- 
1960. On the defendant’s own showing 
therefore he has been a tenant of the 
said land since about the year 1953, 
which is at the time. when Bhogilal was 
the owner of the said land. Bhogilal 
who has also given evidence in this ‘case 
has stated that there was no structure 
standing on his land at the time when 
be purchased it from Shevantilal Vora 


Bas I. R 


in 1947. and that some huts were con-+ 
structed thereon about three years there~ 
after. The defendant has’ in his evi- 
dence stated that there was first a stable 
on the said land, and he purchased that 
stable and paid rent to Bhogilal and ex~ 
tended that stable, and sometime in the 
head 1954, he built a hut in place of the 
able. 


3. One Marathe, who was in the 
service of the Khot who owned the said 
land prior to the purchase thereof by. 
Shevantilal Vora, has also been examin- 
ed in this case and he has deposed. to 
having received rent from the defendant. 
He has further stated that in about 1956 
the Khot came to know that the defen- 
dant -was- not their tenant and he ‘there- 
fore stopped receiving rent from the 
defendant. since the land then belonged 
to Bhogilal and it was under those cir- 
cumstances that rent for the months of 
February and March 1955 was received 
by the Khot from the defendant to which 
the receipt. Ex. 2, relates. The recovery! 
of rent from the defendant by a person 
who was not then the owner of the land 
in question cannot give a right to the 
defendant as a tenant or amount to re- 
cognition cf his alleged tenancy. - When, 
in the circumstances aforesaid, on com- 
ing to know that the land in question 
was part of the land of which Bhogilal 
was the owner, the Khot paid back to 
one More, who was the Rent Collector. 
of the said Bhogilal, the amount which 
the Khot had received as rent, in res- 
pect of that payment the receipt, Exh. D, 
was passed by the said More. The said 
receipt mentions the defendant’s name 
in the list of tenants, and the endorse- 
ment at the foot of it which is -dated 
24-1-1966 is signed by More and states 
that the rent of the said tenants had 
been received from the Malad Khot’s 

ffice. That is the only piece of evidence 
in the proceedings on which the defen- 
dant can possibly rely in support of his 
claim of tenancy. I do not. however, 
attach much importance to the said re- 
ceipt, Ex. D, in view of the fact that, 
subsequently, when money was received 
by More from the defendant on behalf 
of the said Bhogilal the receipts which 
were passed were ‘without prejudice’ for 
‘compensation’ on the basis of ‘leave and 
licence’. Moreover, the defendant’s story 
in the course of his evidence that he 
= a tenant of the Khot is clearly false 
in so far as it is in conflict with his own 
written. statement which, as pointed out 


‘above, shows that he became the tenant 


of the said land in 1953 at a time when 
the Khot no longer owned the same. 
There is, therefore, no evidence, oral or 
documentary, worth the name on which 
the defendant can rely to prove his case 
that he is the tenant of the said 85 
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square yards of land. It would be very 
difficult for plaintiff to prove the nega- 
tive, viz., that the defendant has no title 
to the land. and once the plaintiff proves 
his title or his title is not disputed, if 
the person who is sought to be ejecied 
wants to set up a title by way of ten- 
aney under which he seeks to be in oc- 
cupation of the suit land, it would be 
for him to establish that title. Unlsss 
he does so, the plaintiff would, by virtue 
of his title, be prima facie entitled to 
possession of the suit land. The learn- 
ed trial Judge appears to have made the 
mistake of requiring the plaintiff to preve 
that the defendant was a trespasser as 
is apparent, both from the form of issue 
framed by him, as well as the finding 
recorded by him in the concluding paza- 
graph of his judgment. 
case, being the case of Ram Monee 
Mohurir v. Aleemoodeen, (1873) 20 Suth 
WR 374 a Division Bench of the Calcutta 
High Court has taken the same view on 
facts which were quite similar to the . farts 
of the present case. In that case, the plan- 
tiff had sued for possession of the land, 
alleging that he had obtained a putnee 
lease of it, and that the first defendant 
(appellant) was in illegal possession of 


the same. The plaintiffs title as patnidar 
was not disputed, put the defendant 


alleged that he had a right to contirue 


to occupy -the said land on payment of ` 


rent. Reversing the decree of the tral 
Court, it was held by the learned Jucge 
that the plaintiff had shown that he vas 
prima facie entitled to possession and, 
unless the defendant had a tenure which 
would entitle him to keep possession, the 
plaintiff ought to have had judgment to 
recover possession. It was further ob- 
served in the judgment in the said case 
that in the case of the owner cf land 
seeking to recover possession of it, al- 
leging that the person in possession kad 
no right to continue in it, on showing 
that he had a title to the land, he would 
prima facie be entitled to recover pos- 
session, and ess the defendant proved 
that he had a right to continue in pos- 
session, he was a trespasser. 


4. `I agree with the view taken by 
the Division Bench of the Calcutta Heh 
Court in the said case. I hold that the 
plaintiffs title being duly established, it 
was for the defendant in the present 
ease to displace plaintiffs prime risht 
to possession and establish his right to 
continue in possession of the said land 
as a tenant, and that unless the defen- 
dant proved his title as a tenant, he must 
be held to be a trespasser. I have al- 
ready discussed above the evidence in 
the case and, in my opinion, the same 
falls far short of establishing the defen- 
dant’s title as a tenant in respect of the 
said land. In that view of the matter, 
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‘In a very old- 


under are not decrees. 


[Prs. 3-4] Bom. 117 


the plaintiff must succeed in the present 
suit. I therefore allow the appeal, set 
aside the order of dismissal passed by 
the trial Court and pass a decree in 
favour: of the plaintiff in terms of 
prayers (a).and (b) of the plaint. Mr, 
Shah on behalf of the aprellant-plain- 


- tiff does not press the relief of mesne 


profits în prayers (c) and (d) of. the 
plaint, and I therefore, make no order 
with regard to the same. The respon- 
dent must pay the appellant's costs in 
both the courts. 


Appeal allowed. 
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Manekshaw Rustomji 
others. Applicants v. A. 
another, Opponents. 


Civil -Revn. Appln. No: 869 of 1967, 
D/-13-2-1969 against order of A. K. 
Thorat, J. Small- Causes Court, at Bom- 
bay, D/-31-1-1967. 


(A) Presidency Small Cause Courts 
Act (1882), Ss. 43 and 30 — Summary 
proceedings under Chap. VIE — Sec. 30 
does not apply. 


Mehta and 
N. Jijina and 


Under the Acf a clear distinction. is 
made between procedure in suit and the 
procedure under Chap. VII of the Act. 
Section 30 applies only to suits and nof 
the summary proceedings. under Chap. 


. Vit. The proceedings under Chap. 


are not suits and orders passed there- 
Therefore in a 
proceeding under Section 43 which is in 
Chap. VII the Small Cause Court errs 
in exercising its power under Section 30 
of the Act. AIR 1953 SC 148, Followed. | 

(Para 6) 


(B) Presidency Small Cause Courts 


Act (1882), S. 43 — Proceedings for re- 


covery of possession of property — Ten- 
ant agreeing to pay arrears before cer- 
tain date and in case of failure warrant 
of possession to be issued against him — 
Formal order passed in terms of sec- 
tion embodying terms of consent — Ten- 
ant paying amount after the date fixed 
under consent and court after condoning 
delay staying warrant of possession per- 
manently — Held, that there was no 
warrant issued in the case and hence the 
order staying warrant permanently was 


‘illegal — Until order either by way of 


issuing or refusing. to issue ‘warrant was 
made there was no conclusion of the pro- 
ceedings and it was open to the court 


to make successive orders — Matter re- 

manded to court to consider the matter. 
(Para = 

JN/LN/F74/70/MVI/T 
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Cases Referred: Chronological Paras 
(1961) ATR 1961 Bom 254 (V 48)= 
63 Bom LR 48, L. P. Jain v. 
Nandkumar R. Taliwalla 8, 9 


(1956) AIR 1956 Cal 425 (V 43)= 
60 Cal WN 312, Barjiwandas 


Gujrati v. Mohini Mohan Shah 9 


(1953) AIR 1953 SC 148 (V 40)= 
1953 SCR 533, Nalinakhya Bysack 
v. Shyam Sunder Haldar 

(1951) ATR 1951 Bom 390 (V 38)= 
53 Bom LR 386, Govindram 
Salamatrai Bachani v. Dharampal 
Amarnath - 

(1927) AIR 1927 Bom 556 (V 14)= 
ILR 51 Bom 885, Bai Meherbai 
Sorabji Master v. Pherozshaw 
Sorabji Gazdar 


C. P. Patel, for Applicants; A. G. 
Katki, for Opponents. 

ORDER:— This revision application 
is fled by the petitioners, who are 
described in the application as plain- 
tiffs, against an order passed on January 
31. 1967 by the Judge in the Court of 
Small Causes at Bombay permanently 
staying the execution of the warrant of 
possession ordered to be issued in an 
ejectment application filed by the pre- 
decessor-in-titlhe of the petitioners, one 
Mrs. Mehroo M. Mehta against the op- 
ponents. 

2. The ejectment application was 
filed on November 4, 1963 alleging that 
the opponents were licensees in respect 
of one of the rooms in Block No. C on 
the second ficor of Mistry Buildings, 
Balaram Street, Grant Road Bombay 
No. 7. It was stated in the application 
that Mrs. Mehroo Mehta was the 
daughter of Mr. and Mrs. B. M. Maoji 
who lived in the said block and that 
the deceased Maoji had given the room 


in question to the opponents under an. 


agreement of leave and licence. The 
said Maoji died on November 8, 1959 
and the license was terminated by a 
letter addressed by an advocate on behalf 
of Mrs. Mehroo M. Mehta on July 2%, 
1963. The said application was resisted 
by the opponents on several grounds and 
the matter was adjourned from time to 
time till a compromise was arrived at 
between the parties. 


3. The parties filed the consent 
terms on August 23, 1966 and on that 
very day, an order was passed in terms 
of the said compromise directing the 
defendants to vacate the application pre- 
mises by December 31, 1966, pay half 
court costs and Rs. 21.25 professional 
costs, subject to conditions in Cls. 2 and 
3 of the consent terms which were as 
under:— 

“(2) Agreed that arrears including 
compensation upto 31-12-1966 and costs 
of the application herein and the suit 
arrears upto 31-12-1966 in respect of the 
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premises in application ccme to Rupees 
1300.37. The defendants agree and under- 
take to pay in Court the said amount by 
30th December 1966. The time is of the 
essence. 


(3) On the defendants paying the said 
amount of arrears of compensation and 
costs, etc. on the due date, provided in 
Cl. 2 hereinabove, without delay and/or 
default, the warrant of possession to be 
stayed permanently. In default of pay- 
ment thereof in time and as provided in 
Cl. (2) herein, warrant of possession 
herein to issue against the defendants 
without notice and during vacation.” 


In pursuance of this order, a formal order 
described as ‘Judgment for recovery of 
tenement’ .in what is considered as the 
usual form under Sec. 43 of the Presi- 
dency Small Cause Courts Act, 1882 was 
issued on October 26, 1966, the material 
portion of which was as follows:— : 


ae 


OA EE . and it is ordered that 
the said defendant do quit and deliver 
up possession of the said (premises) by 
31-12-1966, subject to conditions in clause 
Nos. 2 and 3 of consent terms to the said 
plaintiff, and that a Warrant do issue 
after the 31st day of December 1966 to 
enforce this adjudication and to direct 
the Bailiff of the said Court to give pos- 
session of the said premises to the said 
plaintiff within ten days from the date 
Of such Warrant.....sccccccece as 


4. Before the petitioners applied 
for warrant of possession, which is ad- 
mittedly not at all issued even now, on 
January 6, 1967 opponent No. 1 applied 
to the Court for stay of execution of the 
Warrant of possession and for extension 
of the time for payment. In that ap- 
plication which was numbered as Mis- 
cellaneous Notice No. 112 of 1967, he 
stated that he is employed as a jobber 
in Shriram Mills Ltd. and he had appli- 
ed to his office for a loan against his 
provident fund for satisfying the peti- 
tioners’ claim for arrears of compensa- 
tion as settled in the consent terms. This 
loan was sanctioned by his office, but as 
under the rules it required the sanction 
of the State Government, in spite of his 


. best efforts, he was unable to secure the 


loan as the sanction of the State Govern- 
ment was still awaited. In these cir- 
cumstances, opponent No. 1 borrowed a 
sum of Rs. 500/- and paid it to the 
Advocate for the petitioners who accept- 
ed it unconditionally on December 17, 
1966 and informed the petitioners’ Ad- 
vocate that the balance would be paid 
as soon as the State Government’s sanc- 
tion was received in respect of the loan 
sanctioned by his office. The opponents, 
therefore, requested the petitioners to 
agree to grant a month’s time to pay the 
amount, but the petitioners by their Ad- 
vocate’s reply dated December 26, 1966 
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received by the opponents’ Advocate on 
January 2, 1967 expressed their inabi-ity 
to accede to the opponents’ request. It 
is in these circumstances beyond the con- 
trol of the opponents that the opponents 
moved the Court to give them some more 
‘time for depositing the balance of the 
amount due to the petitioners. 


5. Notice of this application was 
given to the petitioners and the peti- 
tioners opposed the application. The 
Court ordered the opporents to deposit 
the balance on January 28, 1957 and 
accordingly, the opponents deposited on 
that very day a sum of Rs. 825.37. Atter 
this deposit, on January 31, 1967, the 
learned Judge of the Small Cause Court 
heard the Advocates and purporting to 
exercise his powers under Section 30 of 
the Presidency Small Cause Courts Act 
and taking into consideration the diff- 
culties and hardships in which the p- 
ponents were placed on account of treir 
poverty and their efforts to satisfy their 
obligations under the consent decree em- 
doned the delay and the default end 
granted relief against the forfeiture con- 
sequent upon the breach of. the cons2nt 
terms and ordered the execution of he 
warrant of possession to be stayed per- 
manently. 


6. - The said order is challenged by 
the petitioners in this revision epplica- 
tion. The first ground on which Mir. 
C. P. Patel, the learned Counsel for the 
petitioners, has submitted that the order 
is ilegal and without jurisdiction, is tūat 
the learned Judge erred in assuming tnat 
Section 30 of the Presidency Small 
Cause Courts Act applied to the proceed- 
ings under Chapter VII of that Act. This 
contention of Mr. Patel is right. Under 
the Presidency Small Cause Courts Act, 
1882, a clear distinction is made between 
procedure in suits and the 
under Chapter VIL Section 30 appHes 
only to suits and not to the summary 
proceedings under Chapter VII. It is 
well established that the proceedings 
under Chapter VII are not suits and he 
orders passed under Section 43 ére not 
decrees. In  Govindram  Salamatrai 
Bachani v. Dharampal Amarnath, 53 Bom 
LR 386, at p. 387 = (AIR 1951 Bom 3£0), 
Chagla,-C. J. has observed:— 


“Applications under Chapter VII of 
that Act were not suits and the ord=rs 
passed by the Small Causes Court were 
not decrees and the parties affected by 
the order made under that Chapter kad 
the right expressly reserved to them to 
litigate the question of their title in the 
High Court.” | 


A similar view has been expressed in 
Nalinakhya Bysack v. Shyam Sunder 
Haldar, AIR 1953 SC 148 ` where Mr. 


procedure 
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Justice S. R. Das {as he then was) speak- 
ing for the Court observed:— 


“Chapter VII of that Act which is 
intituled ‘Recovery of possession of Im- 
movable Property’ allows the landlord, in 
certain circumstances, to apply to the 
Small Cause Court for a summons against 
the occupant calling upon him to show 
cause on a day therein apvointed why 
he should not be compelled to deliver up 
the property. Section 43 provides that 
if the occupant does not appear at the 


‘time appointed or show cause to the con- 


trary, the applicant landlord shall, if the 
Court is satisfied that he is -entitled to 
apply under Section 41, be entitled to an 
order addressed to a Bailiff of the Court 
directing him to give possession of the 
property to the applicant on such date as 
the Court thinks fit to name in such 
order. Although under the rules framed 
under the Act this application under Sec- 
tion 41 is initiated by a plaint there is 
no dispute that the proceeding is not a 
suit and the order for delivery of pos- 
session does not strictly speaking amount 
to a decree for recovery of possession.” 
The Supreme Court referred, apparently 
with approval, to an earlier decision of 
this Court in Bai Meherbai Sorabii 
Master v. Pherozshaw Sorabji Gazdar, 
ILR 51 Bom 885 = (ATR 1927 Bom 556) 
where Marten, C. J. stated:— 


“On the other hand, when one comes 
to look at Chapter VII, Sections 41 to 49, 
it is clear that the summary proceed- 
ings thereare nota suit. Theyare begun 
by a summons, and there are various 
references in the Sections. eg., Sec- 
tions 46, 47 and 49 referring to a suit. 
and which in my opinion, clearly show 
that the Legislature was distinguishing 
there between summary proceedings ` 
brought by a summons and what is des- 
cribed in this Act as a suit.” 


It is thus clear that the learned Judge 
of the Court of Small Causes erred in ex- 
ercising his powers under Section 30 in 
We present proceedings under Chapter 


J: But that is not enough to dis- 
pose of this matter. The question is 
whether the Judge had power to condone 
the delay in payment of the amount due 
from the opponents under the consent 
terms and to stay permanently the exe- 
cution of the warrant of possession. The 
order in so far as it directs stay of exe- 
cution of the warrant of possession ‘is 
misconceived because no warrant of 
possession was in fact issued in this case. 
The formal order that was passed on the 
consent terms. the material portion of 
which is quoted above onły directed: 
“A warrant do issue after the 3lst, day 
of December 1966 to enforce this adjudi- 
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cation and fo direct the Bailiff of the 
said Court to give possession of the said 
The warrant of possession 
issued after 3ist December 
1966. The warrant of possession was not 
in fact issued; nor was it applied for by 
the petitioners and hence the order dir- 
ecting a stay of the execution of. thaf 
warrant is patently wrong. l 


8. Mr. Patel has further contend- 
ed that even the order passed by the 
Judge condoning the delay in depositing 
the amount under the consent decree was 
an order passed without jurisdiction in- 
asmuch as the order amounted to varia- 
tion of the consent terms filed in Court 
and. no Court has jurisdiction to vary 
the consent terms without the consent of 
the parties. He relied on a decision 
in L. P. Jain v. Nandkumar R. Taliwalla, 
63 Bom LR 48 = (AIR 1961 Bom 254) 
and contended that once a decree was 
passed on the basis of the consent terms, 
the Court became functus officio and no 
variation of the decree by granting more 
time for payment of the amount under- 
the decree could be made by the Court. 
There is a great force in this argument 
as it is well settled that a consent decree 
cannot be varied by the Court without 
the consent of the parties concerned un- 
less there is a power conferred on the 
Court in the consent decree itself enabl- 
ing the Court to vary it. Mr. Patel has 
submitted that in the present case, the 
consent terms provided that in the event 
of the defendants committing default of 
payment of the compensation and the 
amount settled between the parties in 
time, warrant of possession was to issue 
against the defendants and hence the 
Court had no power to condone the delay 
particularly because Cl. 2 of the consent 
terms declared that the time was of the 
essence of the consent terms. 


9. Mr. Katki, the learned Counsel 
for the opponents, met this argument 
firstly by distinguishing the facts of the 
present case from tthe facts in 63 Bom 
LR 48 = (ATR 1961 Bom 254). He has 
rightly pointed out that in that case, an 
order was passed on a Notice of Motion 
to set aside an ex varte decreé subject 
to certain conditions and if those condi- 
tions were not fulfilled, the Notice of 
Motion stood dismissed: automatically and 
the decree which was already passed 
would stand in full force. Secondly, Mr. 
Katki submitted that in the present case, 
however, although the consent terms pro- 
vided for a decree to be passed. no decree 
could be passed under Chapter VI of 
the Presidency Small Cause Courts Act 
and the only way in which the: pro- 


ceedings could terminate was either by - 


granting or refusing an order under Sec- 
tion 43 of that Act. Relying on a deci- 
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sion in Barjiwandas Gujrati v. Mohini 
Mohan Shah, AIR 1956 Cal 425 decided 
by Mr. Justice K. C. Das Gupta and Mr. 
Justice Bachawat (as they then were), 
Mr. Katki submitted that the proceed- 
ings commenced under Section 41 of the 
Presidency Small Cause Courts Act, re~- 
mained pending till the relief had been 
worked out and when the scheme of the 
legislation in Chapter VII was consider- 
ed as a whole, it was proper to hold that 
it was implicit in See. 43 that succes- 
sive orders fixing different dates of pos- 
session could be passed by the Court. 
Mr. Katki, therefore, submitted that al- 
though the defendants’ application was 
an application for stay of execution of 
the decree and for condonation of the 
delay, it was in substance an application 
praying to the Court not to pass an order 
under Section 43 directing the Bailiff to 
deliver possession and it was open to the 
Judge of the Small Cause Court till he 
actually passed an order for possession 
under Section 43 to consider whether 
having regard to all the facts. and cir- 
cumstances of the case, the petitioners 
were entitled to an order under that sec- 
tion. As the learned Judge in the Small 
Cause Court has not addressed himself 
to these questions, it will not be proper 
in revision to consider whether having 
regard to all the facts and circumstances, 
the petitioners are entitled to an order 
for possession under Section 43. 


10. Mr. Patel however, contended 
that once it is held that the Judge had 
ng jurisdiction to pass the impugned 
order, this Court in revision ought to 
pass an order directing the Small Cause 
Court to issue an order under Sec. 43, . 
particularly because the defendants have 
failed to carry out their obligations under 
the ‘consent terms even assuming that 
the Court had jurisdiction to refuse the 
order for possession under Section 43. He 
has strongly contended that once the 
Court passed a decree, the Court had no 
jurisdiction to consider as. to whether a 
further order was necessary. In my 
judgment, in view of the cases referred 
to above, no decree could be passed by 
the Court under Chapter VII and the 
proceedings under Chapter’ VII would 
continue to be pending till an order for 
possession is passed under Section 43. 
Hence notwithstanding the consent terms 
and the orders passed thereon, it must 


be held that the proceedings under 


Chapter VII are still pending and the 
Judge of the Court of Small Causes has 
still jurisdiction to consider whether he 
should issue- an order under Section 43. 
As the Judge in the Small Cause Court 
has not at all applied his mind to these 
provisions of law under Chapter VII and 
to the facts and circumstances of the 
case in the context of his powers under 
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Section 43, if would not be proper “or 
this Court in revision to exercise these 
powers. 


11. Lastly, Mr. Patel has contend- 
ed that in any event, uncer Cl. 5 of the 
consent terms, the defendants had agreed 
and undertaken to pay future compensa- 


tion in respect of the premises in ejezt- . 


ment application by the 5th of every 
month in advance commencing from the 
5th day of January 1967 for the mouth 
of January 1967 and so on and in spite of 
this undertaking, the defendants had not 
cared to pay any amount to the peti- 
tioner from the date of the impugred 
order, ie. January 31, 1967. Mr. Katk 
says that the compensation was offered. 
by his- clients to the petitioners, but -he 
petitioners refused to take it. Mr. Katki 
further undertook to pay the entire 
balance of the said amount due to -he 
petitioners within one week from tocay 
u the Court of Small Causes at Bon- 

ay. 
which cannot be decided in revision. If 
the petitioners refused to take the amownt 
when offered by the defendants, it cen- 
not be said that the defendants heve 
committed a breach of the undertaking. 
If having regard to the financial condi- 
tion of the defendants and the efforts 
which he made to secure a loen end 
further the obligations of the defendants 
under the consent. terms, the Court is 
Satisfied that no order for possesston 
should be passed under Section 43; it is 
open to the Court to come to the finding 
that the defendants did not wilfully 
commit default of the consent terms. 
Moreover, as the decree on the consent 
terms itself was misconceived and the 
terms which provided for a decree being 
passed were not authorised by law, and 
the application under S. 41 must be ccn- 
sidered as pending, it is still open te 
the opponents to satisfy the Court that 
they were prevented from fulfilling 
the obligations on account of circum- 
stances beyond their control; and henze, 
no order should be passed under Sec- 
tion 43 of the Presidency Small Cause 
Courts Act. 


12. In the result, the revision gp- 
plication is allowed and the order passed 
by the Judge on January 31, 1967 is set 
aside and the case is remitted to the 
Court of Small Causes for disposal in 


accordance with law in the light of the: 


observations made hereinabove. The cp- 
ponents shall deposit the. compensation. 
payable by them to the petitioner, uncer 
Cl. 5 of the consent terms, within two 
weeks from today in the Court of Small 
Causes. In view. of the fact that fur- 
ther time is being given to the defendants 
fo pay the amounts due under CL 5 of 
the consent terms, the opponents shall 


This question again is a questzor. 


- that the decretal amount 


Namdeo v. Narzyen (Bhole J.) (Prs. 10-12)-[Pr. 1] Bom. 12f 


pay the costs of the petitioners. Case 
remitted to be disposed ož as stated 


above. 
Order accordingly. 
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_. Namdeo Amrut Gohane, Applicant v. 
Narayan Shamrao Deshmukh and an- 
other, Opponents. 


Civil Revn. Appln. No. 171 of 1966, 
D/-6-2-1970 against order of B. S. 
Wankhede, Extra Asst. J. Nagpur, D/- 
9-12-1965. = 


Civil P. C. (1908), Ss. 151 and 152 ` 
m= Power of Court under — Amendment 
of decree — Test for deciding whether it 
should be all or not is whether 





owed. 
decree represents intention of judge who 
made it. 


Under Section 151, the Court in in- 
terests of justice, can pass an order even 
correcting the decree, unless it is pro- 
hibited by Code or other Statutes. Where 
there has been a clerical or arithmeti- 


' cal mistake or an error arising from ac- 


cidental slip or omission Court can amend 
or vary a decree under Section 152. A 
decree though formal, must reflect all 
the adjudication by Court. It should be 
drawn up in such a way as to make it 
self-contained and a reflection of all im- 
portant relief’s given by judgment. Where 
the decree did not conform to judgment 
intended to-be enforced by it, decree could 
certainly be amended under Sec. 152 to 
bring it in conformity with intention that 
was expressed in judgment. The am- 
endment of course, will not be allowed if 
it is not in furtherance of judgment. As 
the object of amendment is to harmonise 
decree with judgment sought to be en- 
forced by it, test for deciding whether an 
amendment should be allowed or not is 
whether the decree represents the inten- 
tion of the judge who.made it. Even 
otherwise judge could allow amendment 
under Section 151 if in the interests of 
justice he had to make the decree in con- 
formity with the judgment. 

l > . (Paras 5 fo 8) 
S. V. Padhye, for Applicant; G. G. 


Modak, for Opponents. 


ORDER: The defendant has filed this 
revision application being aggrieved by 
the judgment passed by the Extra As- 
sistant Judge, Shri Wankhede, in a mis- 
cellaneous Civil Application, which was 
decided by him. He allowed that ap- 
plication of the plaintiffs ordering that 
the decree should be amended indicating 
also be 
a charge on the suit field. 
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2. The plaintiffs had filed a suit 
in the year 1963 for recovery of a sum 
of Rs. 6136 and also for a charge on the 
suit field for this sum. Their complaint 
was that they had sold a field to the 
defendant on 29-10-1958 for Rs. 5500/-. 
A sum of Rs. 300/- was paid on that day 
as earnest money by the defendant. 
Under the agreement, the defendant was 
to pay the balance consideration by in- 
stalments. He was to pay the first instal- 
ment of a sum of Rs. 1300/- on 15-2-1960 
and to go on paying Rs. 1300/-~ every 
year till the last instalment on 15-2-1963. 
Because he has not paid any instalment, 
the plaintiffs had filed this suit for the 
unpaid price of the field. The trial 
Court dismissed the plaintiffs , suit. 
Therefore, they went in appeal before the 
- District Court, Nagpur. ` 


3. The plaintiffs succeeded in ap- 
peal and the learned Assistant Judge 
(Mr. Wankhede) who decided also the 
appeal passed a decree in their favour. 
It, however, appears that there was an 
omission in the decree drawn regarding 
the charge on the field which was the 
subject-matter of the sale and on account 
of which the unpaid amount was not 
paid. The plaintiffs had, therefore, ap- 
plied under Sections 151 and 152 of the 
Civil P. C. stating that they had filed 
a suit not only for the recovery of an 
unpaid price but also claimed a charge 
decree on the property. Their conten- 
tion in the application was that the ap- 
pellate Court had allowed the appeal and 
decreed the suit but the decree drawn 
up did not mention that the decretal 
amount would be a charge on the pro- 
perty in suit. According to them, this 
mistake in the decree drawn was ac- 
cidental and therefore required -to be 
corrected. Their complaint was that the 
defendant had no other property and it 
would be impossible to recover the sum 
unless it is charged on the property. 
They are entitled to a charge under Sec- 
tion 55 of the Transfer of Property Act. 
They, therefore, sought an amendment of 
the decree by this application. The 
defendant opposed the amendment. The 
learned Extra Assistant Judge after con- 
sidering the matter allowed the application 
and ordered that the decree should be 
amended saying that the decretal amount 
shall be a charge on the field in suit. 
This order is now challenged by ie ori- 
ginal defendant. 


4. The learned advocate for the 
applicant contends here that the learned 
Extra Assistant Judge had no jurisdiction 
to pass an order amending the .decree 
under Section 152 of the Civil P. C. 
especially when the. plaintiffs in their 
appeal against dismissal of their suit 
before the District Court did not ask 
for the charge on the property which 
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was the subject-matter of the sale. Ac- 
cording to him, this point was never 
raised in the appeal and the learned 
Extra Assistant J udge, therefore, in that 
appeal did not even give a finding. There- 


_ fore, he contends that the learned Extra 


Assistant J udge was in error when he 
passed the order that the decree should 
be amended: On the other hand, the 
learned advocate for the opponents here 
contends that the learned Extra Assis- 
tent Judge's order is quite legal and pro- 
per, because he set aside the decree 
passed by the trial Court dismissing his 
suit, that the learned Extra Assistant 
J udge allowed their appeal and ‘that. 
therefore, it must be reasonably inferred 
that he allowed -the reliefs that were 
asked for in the suit. The relief asked 
for in the suit was not only the recovery 
of the sum but also the charge on the 
property. The learned advocate for the 
opponents, therefore, says that the order 
of the learned Extra Assistant Judge 
amending the decree is quite legal and 
proper. 


5. Wow the application on which 
the learned Extra Assistant Judge has 
passed the order and which order is 
challenged here is not only under Sec- 
tion 151 but also under Section 152 of the 
Civil P. C. Under Section 151 nothing 
in the Code shall be deemed to limit or 
otherwise affect the inherent power of 
the Court to make such orders as may 
be necessary for the ends of justice, or 
to prevent abuse of the process of the 
court. Therefore, under this section the 
Court, in a given case, and in the in- 
terests of justice, can pass an order even 
correcting the decree unless it is prohi- 
bited or excluded by the Code or other 
statutes.: Under Section 152 any clerical 
or arithmetical mistakes in judgments, 
decrees or orders, or errors arising there- 
in from any accidental slip. or omission, 
may at any time be corrected by the 
Court either of its own motion or on 
the application of any of the parties. 
Therefore, where there has been a cleri- 
cal or arithmetical mistake or an error 
arising from an accidental slip or omis- 
sion, the Court can amend or vary ‘a 
decree. We will, therefore, have to see 
whether the decree which was drawn up 
after the judgment of the learned Extra 
Assistant Judge allowing the appeal of 
the plaintiff was according to the oon 
cation -in ‘the judgment. 


8.» Admittedly, the plaintiffs have 
filed the suit not only for the recovery 
of the unpaid price but also claimed the 
unpaid vendor’s charge. These are the 
reliefs which the plaintiffs asked for in 
the. suit. The trial court dismissed this 
suit. The plaintiffs, therefore, filed an 
appeal against the dismissal of their 
suit. The learned Extra Assistant Judge 
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allowed the appeal and set aside che 
decree of the trial Court. In tke con- 
cluding part of the order, he ordered end 
decreed that the respondent before kim 
(i.e. the defendant) do pay a sum of 
Rs. 5668/- to the appellant and that che 
decretal amount shall carry interest at 
the rate of 4 per cent per annum from 
the date of the suit until the date of 
realisation; that the respondent shall pay 
the costs of the claim decreed to the ap- 
pellants in that appeal and in the Lower 
Court and shall also bear his own ccsts 
throughout. Further, the appellants 
were ordered to pay the costs of the res- 
pondent on the claim dismissed in that 
appeal and the lower court and to bear 
their own costs throughout. There w=re 
some other incidental observations. The 
learned Extra Assistant Judge appears to 
have omitted to mention regarding -he 
claim of the appellants (plaintiffs) in so 
far as they wanted a charge on the po- 
perty. It is because of this omission that 
the decree appeared to have been drawn 
according to the observations of -he 
learned Extra Assistant Judge in the con- 
cluding part of his judgment. The point, 
therefore, that arises here is to see whe- 
ther the decree as drawn reflects the in- 
tention of the learned Extra Assistant 
Judge and the adjudication in the ap- 
pellate judgment passed by him. The 
learned Extra Assistant Judge has ob- 
served during the course of his order 
allowing the amendment, which is chal- 
lenged here, that he observed in para 13 
of the judgment in appzal that under 
Section 55(4) (b) of the Transfer of Pzo- 
perty Act the seller was entitled to the 
amount of purchase money or any part 
thereof which remained unpaid and Zor 
interest on such amount or part from the 
date on which possession has been deli- 
vered. He also observed in the appellate 
judgment that the appellants (opponents 
here) were entitled to recover a sum of 
Rs. 5200/- as well as the interest ‘The 
learned Extra Assistant Judge in this 
order mentions that under Section 554) 
of the Transfer of Property Act fhe 
seller is always entitled to a charge on 
the field which is sold to the buyer. 
After mentioning certain parts of the p- 
pellate judgment, the learned Extra As- 
sistant Judge came to the conclusion 
that his intention according to the app-l- 
late judgment was to pass a decree zc- 
cording to the claim of the plaintiffs as 
regards the charge. 


Now under Section 2(2) of the 
Civil ‘B C. “decree” meens the formal 
expression of an adjudication which, so 
far as regards the Court expressing it, 
conclusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy ir the suit and 
may be either preliminary or final. I 
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mentioned only the relevant portion of 
the same. Therefore, a decree is merely 
a formal expression of an adjudication. 
In other words, the decree though formal 
must reflect all the adjudication by the 
Court. Under O. 20. R. 6, of the Civil 
P. C., the decree shall agree with the 
judgment; it shall contain the number 
of the suit, the names and description of 
the parties, and particulars of the claim, 
and shall specify clearly the reliefs 
granted or other determination of the 
suit. Therefore, the decree should be 
drawn up in such a way as to make it 
self contained and as to make it a 
reflection of all the important reliefs 
given by the judgment. In so far as the 
facts of our case are concerned, the 
plaintiffs, admittedly, asked for a charge 
on the field in suit. Their suit was dis- 
missed and, therefore, they filed an ap- 
peal to the District Court. The learned 
Extra Assistant Judge allowed the appeal 
after setting aside the disrrissal of the 
suit. During the course of the judgment, 
he also observed regardiing the relief of 
charge which the plaintiffs claimed. When 
therefore he allowed the appeal, it means 
that he not only allowed the claim of 
the appellants to recover the sum but 
also allowed their claim in so far as 
they wanted a charge on tae property. 
By this appellate judgment, therefore, 
the learned Extra Assistant Judge grant- 
ed the relief sought by the plaintiffs. But 
it appears that it was omitted in the 
decree drawn. The point, therefore, that 
arises here for consideration is whether 
the learned Extra Assistant Judge under 
Section 152 of the Civil P. C. could 
allow such amendment. In my view, 
such an amendment could be allowed 
under Section 152 also. As this decree 
did not conform to the judgment intend- 
ed to be enforced by it, that decree could 
certainly be amended to bring it in con- 
formity with the intention that was ex- 
pressed in the judgment. In exercising ` 
the power of amendment the Court does, 
under Section 152 of the Civil Procedure 
Code, not more than what would have 
been done by it or by the officer con- 
cerned of the Court or the officer per- 
forming his original duty of seeing that 
the decree is in conformity ‘with the in- ` 
tention expressed in the judgment. The 
amendment, of course, will not be allow- 
ed if it is not in furtherance of the judg- 
ment. As the object of an amendment 
is to harmonise the decree with the judg- 
ment sought to be enforced by it, the test 
for deciding whether an amendment 
should be allowed or should not be al- 
lowed is whether the decree represents 
the intention of the Judge who made it. 
It appears to me therefore that in the 
furtherance of justice it was very neces- 
sary for the learned Assistant Judge to 


124 Bom. [Prs. 7-9] 


allow the application of the plaintiff for 
amending the decree as was sought for. 
8. Even otherwise under Sec. 151 
of the Civil Procedure Code, the appel- 
late Judge could allow that application 
for amending the decree if in- the in- 
terests of justice he has’ to make the 
decree in conformity with the judgment. 
He has no other alternative but to’ ex- 
ercise even if necessary his powers under 
Section 151 of the Civil P. C. In this 
view of the matter, therefore, I cannot 
entertain the application of the applicant. 
9. This application, therefore, is 
dismissed with costs. 
Revision application 
dismissed. 





AIR 1971 BOMBAY 124 (V 58 C 23): 
KOTVAL, C. J. AND PALEKAR, J. 
D. P. Kelkar, Amalner, Petitioner v- 
Ambadas Keshav Bajaj and others, Res- 
pondents. 


Special Civil Applns. Nos. 1909 and 
2239 of 1968, D/-17-3-1970. 


(A) Payment of Wages Act (1936), 
S. 2 (vi) (as amended by Act 68 of 1557) 
— Wages — “If the terms of employ- 
ment were fulfilled” — 
Refer to employee and not to employer. 


The expression “if the terms of em- 
ployment, express or implied, were ful- 
filled” would in the context in which it 
is found, applies to the employee and 
not to-an employer. ‘ATR 1961 Bom. 59, 
Rel. on. (Para 12) 


(B) Payment of Wages Act (1936), 
S. 2(vi) (as amended by Act 68 of 1957) 

— ‘Wages’ — Definition not limited to 
remuneration payable under contract. 


The definition of wages is not limit- 
ed to remuneration payable under an 
agreement or contract. The amended 
definition would apply to all kinds of re- 
muneration, whether arising form a con- 
tract, an award, a settlement or under 
a Statute. (Para 13) 


(C) Payment of Wages Act (1936), 
S. 2(vi) (as amended by Act 68 of 1957) 
— ‘Wages’ — Bonus payable under Pay- 
ment of Bonus Act — Amounts to wages. 


When a payment, whether called 
bonus or not, is such that it can hardly 
be called remuneration, it would not- be 
included under the definition of “wages”. 
By Payment of Bonus Act a term of the 
employment has been introduced bind- 
ing on the employer and in favour of. the 
employee to pay bonus. The expression 
“term of employment” or oe the 
terms of employment” used in S. 2(vi) 
cannot. be read to imply merely con- 
tractual terms of employment. The 
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bonus payable under the Payment of 

Bonus Act, 1965 amounts to “wages” 
within the definition in S. 2(iv). 

(Paras 15, 17) 

(D) Payment of Wages Act '(1936), 

S. 15 — Jurisdiction of Authority — 

Complicated questions of fact or law — 

Authority has no jurisdiction to decide. 


In most of the cases which come 
before the Payment of Wages Authority. 
the summary procedure would be suit- 
able and expedient. But where com- 
plicated questions of fact or law are 
raised and a prolonged inquiry becomes 
necessary, the Payment of Wages Autho- 
rity would have no Jurisdiction to decide 
the claim before it. AIR 1969 SC 590, 
Rel. on. ` (Paras 20, 21) 


The ‘questions whether the payment 
or remuneration under the Payment of 
Bonus Act constitutes wages, what is the 
scope of Section 22 of the Payment of 
Bonus Act and whether certain Mills are 
exempt under Section 32(iv) of the Pay- 
ment of Bonus Act are not fit for the 
Authority under the Payment of Wages 
Act to consider. {Para 22) . 


(FE) Payment of Bonus Act (1965), ` 
Ss. 22, 34 — Scope — Section 22 is com- 
plementary to S. 15 of Payment.of Wages 
Act (1936) — Further S. 34 would ex- 
clude operation of Payment of Wages Act 
= Special Act excludes general provi- 
sion. 


Section 22 does not in any way affect 
or infringe any of the provisions of the 
Payment of Wages Act, particularly of 
Section 15. Inasmuch as complicated 
questions are not to be tried by Authority 
under Section 15 of the Payment of 
Wages Act. Section 22 of the Payment of 
Bonus Act to that extent would be com- 
plementary to the law under the Pay- 
ment of Wages Act. Any dispute arising 
between an employer and his employee 
with respect to the bonus payable under 
the Payment of Bonus Act would by im- 
plication be taken out of the jurisdiction 
of the Payment of Wages Authority and 
be relegated to the jurisdiction of the 
Authority under the Industrial Disputes 
Act. There is nothing in the Payment 
of Wages Act, . particularly in S. 15 of 
the Act, to exclude the operation of any 
other law. On the other hand Sec. 34, 
sub-section (1) of the Payment of Bonus 
Act excludes the operation of the other 
laws. Therefore even assuming that the 
Payment of Wages Act had provided for 
jurisdiction in such a matter still Sec- 
tion 34 would exclude the operation of 
the Payment of Wages Act. (Para 24). 


The Payment of Bonus Act is a 
special Act dealing with a special sub- 
ject. When such a special statute con- 
taining special provisions also creates a- 
special forum for the trial of disputes 
under the Act, any dispute arising under 
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that Act must go before the special tri- 
bunal created under the Act. (Para <7) 

(F) Payment of Bonus Act (1965), 
S. 22 — “Any dispute with respect to tie 
bonus payable” — Meaning of — Claim 
that certain ‘establishment is exempted 
under S. 32(iv) of Act — It is dispute 
with respect to bonus. 

The language employed in Sec. 22 
does not limit itself directly to the 


quantum of the bonus payable under tne 


Act only. When the section says “with 
respect to the bonus” it means neces- 
sarily disputes in connection with tne 


bonus or connected with the bonus pay- 


able under the Act. When the employer 
raises an issue that certain establishment 
itself has been exempted under S. 32(#v) 
and therefore no bonus is payable, it is 
a dispute with respect to the bonus pay- 
able under the Act. (Para 25) 
. (G) Payment of Bonus Act (1965), 
S. 32(iv) — Scope — It is a provision of 
the Act itself — Act itself creates ex- 
emption — Employer claims exemption 
under the Act and not de hors the Acc. 
(Para E1) 


(H) Payment of Wages Act (1936), 


S. 15(1) (as amended by Act 53 of 1964) 
— “Including all matters incidental to 
such claims” — Amendment refers to 
matters incidental to two questions of 
deductions and delay only. 
The amendment refers only fo 
matters incidental to the claims arising 
out of deductions from wages or delay 
in the .payment of wages and it does 
not include within the ambit of the 
jurisdiction of the Payment of Wags 
Authority substantial questions as to the 
applicability of the Act or as to the a2- 
Plicability of exemptions created under 
the Act and similar other questions 
especially where complicated questions af 
law or fact arise. © (Para 33) 
(I) Payment of Bonus- Act (1965), 
S. 32(iv) — “Under the authority of amy 
department of Central Government” —~ 


Notification under S. 18-A of Industrizs | 


(Development and . Regulation) Act — 
Effect is that the management and control 
is completely taken away from the 
directors and substantially from the 
shareholders and the effective manag>- 
ment and control of the Central Govern- 


ment through the authorised controller is | 


substituted — In such a case Industrial 
undertaking must be held to be carried 
under the authority of a department bf 
Central Government — Management and 
control is directly under the department 
of Central Government and not und2r 
any person who has independent autho- 
rity of his own authorised controller 
being controlled by Central Governmert. 
AR 1970 SC 82 & AIR 1963 SC 267 & 
AIR 1966 Ker 94, Rel. on. 

{Paras 43, 44, 46 & 2) 
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(J) Payment of Bonus Act (1965), 

S. 32(iv) — Scope — Question whether 
a particular industry is carried on by or 
under the authority of -the Central Gov- 
ernment is a mixed question of law and 
fact. AIR 1966 Ker 94, Dissented from. 
(Para 47) 


(K) Payment of Bonus Act (1965), 

S. 32(iv) — “Establishment engaged in an 
industry carried on ..........0. .” — Whole 
of an industry need not be carried on by 
department of Central Government — 
Carrying on of a particular establishment 
by department of Central Government is - 
sufficient for applicability of S. 32 (iv). 
(Para 50) 


(L) Industries (Development and Re- 
gulation) . Act- (1951), Chapter DI-A — 
Scope — Powers conferred upon the Cen- 
tral Government under Ss. 408 and 409 
of the Companies Act are in no way 
comparable to the powers assumed by 
the Central Government under Chapter 
I-A of the Industries (Development and 
Regulation) Act — Provisions of Chapter 


I-A, particularly Ss. 18-A, 18-B and 
18-E cannot be said to be provisions 


which confer powers which were merely 
supplementary to the no powers 
under the Companies Act. (Para 51) 


Cases Referred: Chronological Paras 


(1970) ATR 1970 SC 82 (V 57)= 
1970 Lab IC 212, Heavy Engineer- 
ing Mazdoor Union v, State of 
Bihar 48 
{1969) ATR 1969 SC 590 (V 56)= 
1969 Lab IC 867, Payment of 
si Inspector v. B. E. S. and 


. Co. 20. 33 
(1967) 1967-1 Ch 254, Hage v. 
Cramphorn Ltd. 49 
(1966) AIR 1966 Ker 94 (V 53)= 
ILR (1965) 1 Ker 561, Secy. Indian 
Naval Canteen Control Board, 
N. Delhi v. Industrial Tribunal 
Ernakulam ~ 
(1963) AIR 1963 Bom 267 (V 50)= 
65 Bom LR 20, Abdul Rehman 
Abdul Gafur v. E. Paul 47 
(1962) 1962-1 Ch. 927 = 1962-2 
All ER 929; Parke v. Daily News 
Ltd. 49 
(1961) AIR 1961 Bom 59 (V 48)= 
62 Bom LR 807, Balaram Abaji 
Patil v. M. C. Raghoji Walia 12, 13 


Raghavendra A. Jahagirdar (in Spl. 
C. A. Nos. 1909 and 2239 of 1968) and 
Advocate-General (In Spl. C. A. No. 2239 
of 1968), for Petitioner; P. S. Warke and 
Mrs. U.. P. Warke, for Respondent No. Œ 
(In both the Appeals). 


KOTVAL, C. J.: These two special 
civil applications raise commen questions 
of law of some importance and may be 
conveniently disposed of together. We are 
concerned in both these applications with 
orders passed by the Payment of Wages 
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authority regarding the remuneration 
payable under the recently enacted Pay- 
ment of Bonus Act (21 of 19651 which 
came into force on the 25th of Septem- 
ber 1965. The principal points raised 
are regarding jurisdiction viz: whether 
the remuneration payable under the Act 
can be claimed before the authority 
under the Payment of Wages Act, and 
whether the petitioner Companies are 
exempt under the Bonus Act. For the 
purpose of the points raised the facts 
are also somewhat similar. The orders 
impugned however have been passed by 
two different authorities under the Pay- 
ment of Wages Act. 


2. The main argument was ad- 
vanced in Special Civil Application No. 
2239 of 1968 and we would first set forth 
briefly the facts of that Special Civil Ap- 
plication. The petitioner before us is 
the manager of the India United Mills 
Ltd.. No. 1 Mill, of Bombay, which we 
shall hereafter refer to for the sake of 
brevity as the Indu Mills as it is popu- 
larly known. On 29th November 1965 
the Indu Mills was taken under the 
management of an authorised controller 
under Section 18-A of the Industries 
(Development and Regulation) Act, 1951 
by a notification of the Government of 
India. One M. D. Bhat was appointed as 
the authorised controller. We shall refer 
to the detailed provisions of this notifi- 
cation a little later. On 21st December, 
1967 the Ist respondent Dhondu Mahadeo 
Ghadi an employee of the Indu Mills ap- 
plied before the Authority appointed 
under the Payment of Wages Act for the 
area of Greater Bombay for the payment 
to him of the minimum bonus payable 
to him under the provisions of Sec- 
tion 10 of the Payment of Bonus Act. 
He claimed to be entitled to receive 
Rs. 76.40 and Rs. 101.68 as bonus for the 
years 1965 and 1966. Though the amount 
claimed by this particular employee is 
small, the petitioner before us has aver- 
red that upon the decision of this matter 
further claims by the other employees of 
the mills are likely to be made and that 
even if only the minimum bonus is pay- 
able to all the employees of the mills it 
will entail an amount of over Rs. 20 
lakhs for the two years 1965 and 1966 
although the company has suffered net 
losses of Rs. 1.75 crores and Rs. 1.83 
‘crores in the said two years. 


3. The facts relating to Special 
Civil Application No. 1909 of 1968 are 
somewhat similar. There we are con- 
cerned with the Pratap Spinning, Weav- 
ing and Manufacturing. Co. Ltd. of 
Amalner in Jalgaon District. The peti- 
tioner before us is D. P. Kelkar its 
general manager. The authorised con- 
troller was appointed to manage this mill 
by a notification dated 4th March 1963. 
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He was one S. A..Kher. The initial ap- 
pointment was for a period of 5 years 
but the management of the authorised 
controller has been continued from year 
to year and counsel informed us that the 
mill is still under the management and 
control of the authorised controller. The 
respondent No. 1 before us are the offi- 
cials of the Rastriya Mill Workers Union 
of Amalner who claim to represent not 
only the Ist respondent Ambadas but 
also 773 other workers of this mill. On 
26th December 1967 these workers put in 
a claim for the payment of the minimum 
bonus payable under the Act through 
the Union. They. claimed a total sum 
of Rs. 1,20,312. The application was filed 
before the Authority under the Payment 
of Wages Act for the Amalner Taluka 
area at Amalner. 


4. In both the cases the mills 
which were taken under the management 
of the authorised controller put in’ their 
written statements raising several pre- 
liminary objections to the jurisdiction of 
the Payment of Wages Authority and 
denying the claim of the workers to the’ 
payment of bonus. The arguments be- 
fore us have more or less reiterated these 
objections in a more sophisticated form 
and we would therefore briefly set forth 
the arguments:— 


5. The first contention has been 
that the Payment of Wages Act is con- 
cerned only with wages and nothing else 
and the amounts claimed as payable 
under the Bonus Act were not “wages” 
within the meaning of the Payment of 
Wages Act. Therefore the’ authority 
acting under the Payment of Wages Act 
had no jurisdiction to pass any orders 
with reference to the alleged bonus 
claimed. Secondly it was urged that the 
adjudication of the claim of the workers 
to the peyments under the Bonus Act 
would involve or give rise to difficult and 
complicated questions of law which the 
Payment of Wages Authority should not 
ordinarily undertake to decide or alter- 
natively was not competent to decide and 
therefore ought to have directed the 
workers to pursue their ordinary remedy 
under law. Thirdly that in any case Sec- 
tion 22 of the Bonus Act itself excludes 
the jurisdiction of the Payment of Wages 
Authority because it has created a special 
forum before which claims under the 
Bonus Act can be tried namely the In- 
dustrial Court. Therefore the Payment 
of Wages Authority will have no jurisdic- 
tion. Lastly if was urged that in any 
event these companies are expressly ex- 
empted under the Bonus Act as being 
establishments engaged in an industry 
“carried cn by or under the authority of 
any department of the Central Govern- 
MEN’ orsa or a local authority” with- 
in the meaning of Section 32, Clause (iv) 
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and that therefore the mills are exempt 
under Act 


6. The authorities have turred 
down these preliminary objections and: 
ordered the amounts claimed by the 
workmen to be paid in both the cases. It 
may be mentioned here that so far as 
the Indu Mills is concerned they had in 
their written statement only raised pze- 
liminary objections and claimed to ze- 
serve their right to file a supplementery 
written statement on merits but notwith- 
standing that reservation she Payment of 
Wages Authority has passed a final order 
ordering them to deposit the amotnt 
claimed by the workmen concerned wiih- 
in 15 days. It is umnecessary for the 
time being to recount ithe detailed 
reasoning of the authorities upon each of 
the points because as we deal with these 
points we shall be dealing also with these 
decisions and the reasoning by which 
they are supported. 


T. Before we proceed to deal 
with the several points raised before s, 
it is necessary to say a word regarding 
the provisions both of the Bonus Act aad 
the Industries (Development and Regu- 
lation) Act, 1951. The Payment of Borus 
Act as its preamble states purports to 
provide for payment of bonus to the per- 
sons employed in certain establishments 
and for matters connected therewich. 
Section 1, sub-section (3) lays down that 
‘save as otherwise provided in the Act, it 
shall apply to every factory and to every 
other establishment in which twenty or 
more persons are employed on any day 
during an accounting year. “Accounting 
year” is defined in Section 2(1) in reia- 
tion to a company as being the period 
in respect of which any profit and lIcss 
account of the company leid before it in 
annual general meeting is made tp, 
whether that period is a year or not. 
In the ease of the Indu Mills the accourt- 
ing year ended on the 30th of June of 
each year. Section 3 virtually defines 
what is an establishment and it says that 
where an establishment consists of dif- 
ferent departments or undertakings or 
has branches, all such departments or 
undertaking or branches shall be treated 


as part of the same establishment for the . 


purpose of computation of bonus under 
the Act. Then Sections 4 to 7 proceed 
to make detailed provision as to the com- 
putation of the bonus to be paid. By 
Section 4 the gross profits derived by en 
employer from an establishment is to be 
computed in accordance with the Second 
Schedule in the case of Companies such 
„as we are concerned with. Section 5 
shows how “available surplus” in respect 
of any accounting year is to be comput- 
ed. At the same time “Available suz- 
plus” is defined in Section 2(6) as mean- 
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ing available surplus as computed under 
Section 5. By S. 5. it is the gross profit 
of that year after deducting therefrom 
the sums referred to ‘in Section 6 and 
the sums referred to in Section 6 are 
amounts by way of depreciation, develop- 
ment rebate or development allowance, 
any direct tax and any other sums speci- 
fied in the First Schedule. Section 7 
shows how any direct tax pavable by the 
employer has to be computed. These 
sections providing for the computation of 
bonus have to be read along with the 
two definitions in Section 2 namely the 
definition of “available surplus” in sub- 
section (6) of S. 2 and of “allocable sur- 
plus” in sub-section (4) of 5. 2. Then 
the subsequent sections of the Act pro- 
ceed to declare the right of the employees 
to receive the bonus (Section 8) in what 
cases an employee is disqualifed from re- 
ceiving bonus (Section 9) and the duty 
of the employer to pay the minimum 
aa (Section 10). S5. 10 indicates what 

“minimum bonus” and when it is pay- 
able and Section 11 deals with the pay- 
ment of “maximum bonus”. 


8. The effect of these provisions 
is that the employer is bound to pay to 
every employee in an accounting year a 
minimum bonus which is stated to be 
4% of the salary or wage earned by the 
employee during the accounting year or 
forty rupees, whichever is higher. What 
is most important is however, that this 
bonus is payable “whether there are pro- 
fits in the accounting year or not”. It 
will thus appear that the payment of the 
minimum bonus under the Act is not 
dependent upon the establishment of the 
employer making a profit at all. On the 
contrary, even though the establishment 
may make a loss the payment of mini-: 
mum bonusis compulsory under the Act 
so long as its requirements ere fulfilled. 
The maximum bonus under Section lI 
becomes payable only when the allocable 
surplus exceeds the amount cf minimum 
bonus payable to the employee under 
Section 10 and the maximum bonus may 
be an amount which may be as much as 
20% of the salary or wage earned by the 
employee during the accounting year. 


9. By Section 12, no minimum or 
maximum bonus can be paid on salary 
in excess of Rs. 750/- per month. To 
ensure this provision has been made for 
employees drawing a salary or wage of 
more than Rs. 750/- per mensem in which 
case there is a special provision for cal- 
culation of bonus “as if his salary or 
wage were seven hundred and fifty 
rupees per mensem only.” Certain 
special cases are provided fcr in 5S. 13 
and S. 14 provides for the computation 
of the number of working cays. Then 
we come to the important provisions re- 
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garding “set on and : ‘set off of allocable 
‘surplus” contained in Section 15 of the 
‘Act. Where for any accounting year the 
allocable surplus “exceeds the amount of 
maximum bonus payable to the em- 
ployees in the establishment under Sec- 
tion 11, then, the excess shall, subject 
to a limit of twenty per cent of the 
total salary or wage of the employees 
employed in the establishment in that 
accounting year, be carried forward for 
being set on in the succeeding account- 
ing year and so on up to and inclusive 
of the fourth accounting year to be 
- utilised for the purpose of payment of 
bonus in the manner illustrated in the 
Fourth Schedule. Similarly where for 
any accounting year there is no avail- 
able surplus or the allocable surplus in 
respect of that year falls short of the 
amount of minimum bonus payable to 
the employees and there is no amount 
or sufficient amount carried forward and 
set on under sub-section (1) of S. 15 
which could be utilised for payment of 
the minimum bonus, then, such minimum 
amount or the deficiency. as the case may 
be. is to be carried forward for being 
set off in the succeeding accounting year 
and so on up to and inclusive of the 
fourth accounting year in the manner 
illustrated in the Fourth Schedule. The 
purpose of these provisions is clear. 
Where there are profits or allocable 
surplus, the allocable surplus must be 
set apart and utilised towards payment 
of the bonus under the Act subject to 
the limitations indicated. The balance 
has to be carried forward and when 
there are lean years and there is no 
available surplus or the allocable sur- 
plus falls short of the amount of mini- 
mum bonus, then the establishment can 
draw from ‘the balance of the allocable 
surplus if any of the previous years. It 
is clear, however, that whether or nof 
there is allocable surplus or available 
surplus, the minimum bonus has to. be 
paid in any case. 


10. Various other deductions are 
permitted where the emplover has paid 
- different kinds of bonus or made other 
` payments. Deductions are also allowed 
for certain reasons such as misconduct 
(Section 18). Section 21 makes provi- 
sions for the recovery of the bonus due 
from an employer. It permits either the 
employee himself or any other person 
authorised by- him in writing in that 
behalf or in the case of the death of the 
employee, his assignee or heirs to make 
an application to the appropriate Gov- 
ernment for the recovery of the money 
due to him. This is a- special remedy 
prescribed by the Act and is a very 
summary remedy because the power of 
the Government is indicated by the 
following words 
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propriate: : Government: may: specify in . 


this ‘behalf -is- ‘satisfied ; that" ay money 
is’ so: “due, : -it shall . issue. a certificate for 
that ‘amount to-the Collector who shall 
proceed to: recover ‘the, same: in the sarne. 
manner ` “as an. arrear ; Of ‘Jand~revenue.” 
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‘The first | proviso- tor ‘Section’ al. ‘Says . o 


that every such application’ shall ‘be: ‘made. 


within one year from the daté: om ‘which `- 
the money became due to the’ employee. 


from the employer and. the -second -pro- 
viso says that the period laid. down: by 


the first proviso may be extended i£. the 


appropriate Government is satisfied“ that ` 


the applicant had sufficient cause. for not 
making the application within - “the: ‘said 
period. Though no doubt this is a: Pa 
conferred upon the .Governnient, . 

power.is summary and drastic ` ii. the 


extreme and it affords a very- effective ; 


remedy to the employee or his heirs for 
the recovery of thea bonus payable under 
the Act. We shall deal separately with 
the provisions of Section 22 and S. 32 
when we deal with the other points in- 
volved in these Special Civil Applications. 


11. The first point raised on 
behalf of the employer petitioner before 
us has been that under the Payment of 
Wages Act it is only “wages” that can 
be recovered and the payments to be 
made under the Bonus Act do not con- 
stitute “wages”. For this. purpose it is 
necessary’ to turn to the Payment of 
Wages Act and some of its provisions, 
particularly the definition of “Wages” in 
Section 2(6) of the Payment of Wages 
Act. That definition runs as follows:— 


“Section 2. In this Act, unless there 
is anything repugnant in the subject or 
context,— 

(vi) “wages” means all remuneration 
{whether by way of salary, allowances 


or otherwise) expressed in terms of . 


money or capable of being so expressed 
which would, if the terms of employ- 
ment, express or implied, were fulfilled, 
be payable to a person employed in res- 
pect of his employment or of work done 
in such employment, and includes. 


(c) any additional remuneration pay- 
able under the terms of employmenf 
(whether called a bonus or by ary other 
name); 

waw aoe Cy wa? bes Yon Fro ssd 

but does “not include - E E A ETE 

(1) any bonus (whether under a 
scheme of profit sharing or otherwise) 
which does .not form part of the re- 
muneration payable under the terms of 
employment or which is not payable 


under any award or settlement between. 


the parties or order of a court” 
What is urged on behalf of the petitioners 
is that the definition of “wages” in 
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CL (vi) of S. 27 is confined only to cor- 
sensual remuneration and not remunera- 
tion imposed «by any Jaw. In other 
words the definition only applies to ra- 
muneration- payable under the terms of 
a contract of employment between the 
employer and the employee and that- it 
cannot apply to a paymert’ to ke mace 
compulsorily under the provisions .of tke 
Payment ‘of Bonus Act. It was urged 
that. payment of remuneration by opera- 
tion of law would not fall within. tke 
definition of “wages” padez the Payment 
of Wages Act. 


12. We are unable to accept this 
contention because, in the first place as 
the definition of “wages” stands today 
there are no words of limitation in that 
definition limiting it.to an agreement or 
contract between the emplover and the 
employee. The definition says “wages” 
means all remuneration expressed in 
terms of money or capable of being £o 
expressed which would, if the terms af 
employment, express or implied, were 
fulfilled,- be payable. Therefore every 
kind of remuneration would be included 
in this definition so long as it is payab-e 
to-the employee if the terms of employ- 
ment, express or implied, were fulfilled. 
The expression “if the terms of employ- 
ment, express or implied, were fulfillec”’ 
would in the context in which it is found 
apply to the employee. The’ condition 
precedent for the application of the def- 
nition would therefore be “if the terms 
of employment, express or implied, were 
fulfilled” by the employee. These worcs 
cannot in the .context in which they are 
found apply to an employer. ‘With res- 
pect we are in agreement with the re- 


marks made in a recent judgment of this: 


tourt in Balaram Abaji Fatil v. M. G. 
Ragojiwalla, 62 Bom LR 807 at p. 809= 
(AIR 1961 Bom 59 at p. 60) by .Mrm. 
Justice Tarkunde. He said that “the €x- 
pression “if the terms of ‘the ‘contract cÊ 
employment, express or implied, wera 
fulfilled” refers only to such of the terms 
of the contract of employment as are re- 
quired to be fulfilled by the employed 
person. The expression has no reference 


to the terms of the contract which ara . 


to be fulfilled by the employer”. ' 


Therefore those words do not brinz 
in the concept of contract or agreement 
of employment, so far as the EE 
is concerned. . 


OLR A reference to the decision ï ia 
Balaram Abaji’s case, 62 Bom LR 807 = 
(AIR 1961 Bom 59), also gives rise tp 
another point which we would’ hera 
emphasize. At the time when’ that deci- 
sion was given’ the definition of “wages’ 
was different. Prior to the amendment 
of the definition introduced by Act 68 ‘af 
1957 the definition was “wages” means 
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all remuneration, capable of being. ex- 
pressed in terms of money, which would, 
if the terms of the contract of employ- 


ment, express or implied, were fulfilled, 
be payable escsseecseseene tO a person em- 
ployed in respect of his employment or 
of work done in such employment...... ee 
(the underlining is ours). The words “if 
the terms of the contract of employment” 
were, however, dropped by Section 3 (3) 
of the amendment Act 68 of 1957 and 
the words “terms of employment” were 
substituted. It seems to us that upon 
the point which has been. argued, this 
amendment makes a crucial difference, 
Now the words “the contract of” having 
been dropped, we do not see how it can 
still be -argued that the definition is 
limited only to remuneration payable 
under an agreement or contract. It is 
clear that the amended definition would 
apply to all kinds of remuneration whe- 
ther arising from a contract, an award, 
a settlement or under a statute. AS stated 
in Balaram Abaji’s case, 62 Bom LR 807 
= (ATR 1961 Bom 59), the definition as 
it now stands makes no reference to the 
origin of the employer’s okligation to 
pay the remuneration. en we con- 
sider the legislative history of the defini- 
tion, the construction which we have put 
upon it is further reinforced. 


14. It was next argued that there - 
is an‘ express exclusion which was not 
noticed by the Payment of Wages Autho- 
rity when it held that the trayment of 
the amount under the Bonus Act amount- 
ed to “wages”. It was urged that Cl. (c) 
includes in the definition of “wages” any 
additional remuneration payable under 
the terms of employment, whether called 
a bonus or by any other name. Sub- 
clause (1) does not include in the defini- 
tion any bonus which does not form part . 
of the remuneration under the terms of 
employment, and since this is a bonus 
not payable under -the terms of employ- 
ment, but under- the terms of a statute 
there is an express exclusion. 


15. The definition of “wages. in 
the Payment of Wages Act concerns it- 
self primarily with the remuneration‘ due 
to an employee. - In the opening clause it 
includes in the definition of “wages” all 
remuneration, (whether by way of salary, 
allowances or otherwise). Then in Cl. (c) 
it includes specifically “additional remu- 
neration” and in Clause (1) it specifically 
excludes any bonus which does not form 
part of the remuneration payable. Thus 
throughout the emphasis is on remunera- 
tion. It.is only on determining what is 
the remuneration payable to the employee 
that the applicability of the parent 
clause itself. or the inclusive Clause (c) 
or the excluding .Clause (1) can be judg- 
ed. All remuneration including addi- 
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tional remuneration would amount to 
“wages” but the excluding clause ex- 
cludes only such bonus as does not form 
part of the remuneration payable. In 
other words, when a payment whether 
called bonus or not, is such that it can 
hardly be. called remuneration, it would 
not be included under the definition o? 
“wages, >. 


16. The furthər question that re- 
mains is whether this is remuneration 
“payable under the terms of employment” 
and for this’ purpose it‘is necessary to ge 
to the source of. the payment namely the 
particular legislation ‘which has given 
rise to this remuneration. Section 8 of 
the Payment of Bonus Act in terms says 
“Every employee shall be-entitled to. be 
paid — bonus, in accordance with the 
provisions of this Act essssnesetstase SUD- 
ject to the condition laid down that he 
has worked for not less than thirty work- 
ing days in that year- ‘The section there- 
fore clearly creates a right in the em- 
ployee to be paid the once, Since every 
right has a corresponding duty, Sec. 1) 
lays down the corresponding duty of the 
employer ‘to pay the bonus. It says’ 


“subject to the provisions of Sec- 
tics: 8 and 13 every employer shall p2 
bound to pay to every employee- in an 
accounting year a minimum bonus.” 


-The- section. therefore ‘categorically 
. lays down the duty of the employer td 
pay the bonus indicated- in the Act. The 
reference to Section 13 in S. 10 need nct 
detain us, for it is a provision merely 
for the proportionate reduction in bonus 
in certain tases, with which we are nct 
really concerned in. the present case. 
Tris. provision does: not affect the ex- 
istence of the-duty to pay laid upon the 
employer by ‘Section .10. Even in the 
. case of maximum bonus referred: to in 
Section il, the words used: are 
ETEA Jigi the employer shall, 

lieu ‘of sack minimum bonus, ‘be see 
to pay to every employee in the ac 
counting year DONUS .sscceeceeveees subject 
to a maximum of. z 


. Here again, therefore, the duty cf 
the employer.to pay the maximum bonts 
subject: to the conditions laid down +s 
clearly. defined. Section 19 lays down 
the time-limit for payment of the bonts 
and is also couched: in a language which 
shows that it is the mandatory. duty cf 
the employer to do so. It begins with 


the words “all amounts payable to an 


employee by way of bonus under this 
Act shall be paid in cash by his ew- 
ployer”, within-a period of eight montks 
from the close of the ‘accounting year cr 
in the case of a dispute within a’ month 
from the date on which the award be- 
comes ` enforceable or. the.' settlement 
comes into ‘operation, in respect of such 
.dispute. ` 
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- I7. >` In the Act therefore. there is 
a right created in favour of the employee 
on the one hand and a -duty enjoined 
upon. the employer on the other hand 
to pay the bonus. It is, clear, therefore 
that by this legislation a term ‘of the 
employment has keen introduced binding 
on the employer and in favour of the 
employee. - The’ expression “term of em- 
ployment” or “under ‘the terms of em- 
ployment” used in . sub-section (vi) of 
S. 2 of the Payment of Wages Act, can- 
not, in our opinion, be read to imply 
merely contractual terms of employment. 
As we have said there is nothing in the 
definition as it stands to show that it. 
refers | onty to contractual payment and 
would in the. ordinary meaning of that 
expression include payments which it is 
the duty of the employer to pay whe- 
ther under a contract or a statuté or an 
award or settlement. The effect of the 
Payment of Bonus Act therefore, is to’ 
introduce a further term of employment 
as regards the payment of bonus.’ The. 
requirement of the section therefore that 
whatever remuneration is payable must 
be payable under the terms of employ- 
ment, is therefore satisfied.: We must 
hold under the circumstances that the 
bonus payable ` „under the Payment of 
Bonus Act 1965 -amounts to’ “wages” 
within the definition in Section 2(vi). We 
say this however subject to what we will 
indicate hereafter.. i . 


` 18. The next ‘question that arises’ 
is whether the Payment of Wages Autho- 
rity before. whom the employees had 
made their ‘applications initially had the 
jurisdiction to` “pass the crders that they 
did, in respect of this remuneration. 
There is a three-fold argument upon 
which the point of jurisdiction has been 
taken. Payment of Wages Authority ex- 
tends only to “wages” and the payment 
under this Act. does not amount to 
“wages”. That point we have already 
dealt. with. The second contention has 
been that ‘in any „evert even if it is 
“wages”, the. question that has been 
raised upon these applications is not a 
simple - question relating to “wages * ‘but 
is complicated question depending upon 
the interpretation of the law which gives 
rise to the alleged “wages” and such a 
complicated question would not fall 
within the ambit of the jurisdiction of 
the Payment of Wages Authority. The 
third position taken upon this ‘point is 
that in view of the positive enactment 
of Section 22 of the. ‘Payment of Bonus 
Act which - creates a special forum for 
the trial of disputes regarding bonus pay- 
able under the Act, the jurisdiction of 
the Payment of Wages Authority is im- 
pliedly .ousted:and Section 22 in terms 
‘relegates the trial of any question, where 


_a dispute has arisen regarding ‘bonus, 
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only to the Authority under the Indus- 


‘trial Disputes Act and no other authority. 


19. As regards. the: first conten- 
tion, we have already discussed the ques- 
tion whether the payments under the 
Bonus Act amount to “wages” andin our 
opinion, they do amount to “wages” ard 
to, that extent, therefore, we must. ho.d 
that so far as this contention is concern- 
ed, the Payment of Wages Authority hed 


jurisdiction and the two authorities were 


right in the decision which they took cn 
this point. — | 
20. The same however cannot Me 


said about the other two contentions cn 
the question of jurisdiction. - Section 15. 


sub-section (1)-confers the jurisdicticn - 


upon the Payment of Wages Authority =n 
the following words - 


“the State Government may appoint 
one or more persons to be the authority 
or authorities to hear and decide fer 
any specified area all claims arising ont 
of deductions from the wages, or deley 
in payment of the wages of persons em- 
ployed or Paid in that area”. 


In the present -case the dispute is not 
regarding deductions from wages but re- 
garding delay in’ the payment of wages. 
The procedure prescribed for the trial 
of claims to wages is’ contained in sub- 
section (3) of S. 15 and a mere. perusal 
of that sub-section would show that tke 
procedure is a-very summary procedure 
and enacted to ensure’ the speedy dis- 
posal of the employee’s claim and tke 
prompt payment to- him of his wages. 
The summary nature of these proceec- 
ings is indicated by the use of the Worcs 
-and after such further ir- 
quiry (if any) as may be necessary”. 
The Payment-of Wages Authority has ro 
doubt .to give an opportunity to the em- 
ployer. of being heard but there is notk- 
ing like a formal hearing nor has evz- 
dence to be recorded in the manner im 
which it is .recorded in a Civil Court 
nor is the other procedure to be followed 
as is normally followed in a Civil Cour:. 
In most of the cases which come before 
the Payment of Wages Authority, how- 
ever, such a summary procedure - would 
be suitable and expedient having regard 
to the purpose and object cf the Act, brt 
where a dispute arises and controversiel 
and complicated -questions of law are 
raised, involving a prolonged, inquiry és 
in the present case it is clear that if wes 
not intended by. the Payment of Wages 
Act that such questions should.also cor~ 
tinue to be tried by the Payment cf 
Wages Authority. The very nature cf 
the jurisdiction conferred and the prc- 
cedure prescribed. preclude that beinz 
done. Sub-section (3) itself makes this 
clear by the use of the words “after suci 
further inquiry (if any) as may be neces- 
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sary, MAY seccccccceeceeeeee direct the pay- 
ment of the wages deducted or delayed. 
Thus a discretion is given to”the Autio- 
rity in a- given case not to decide the 


‘claim itself but to leave the parties to 


determine the . claim .by normal prcce- 
dure. This was also the settled view of 
this court and has now received the -m- 
primatur of the Supreme Court itself 
in its recent decision in Payment. of 
Wages Inspector v. B. E. S. & T. Co. 
AIR 1969 SC 590. 


. 24 In that case the warkmen had 
applied for closure compensation payable 
under Section 25-FFF of the Indust-ial 
Disputes Act. One of the questions in- 
volved was whether it was a sum due 
to the employee “by reason of the termi- 
nation of the employment of the person 
employed.” - The other questicn involved 
was the plea taken by the particular 
employer - who had been proceeded 
against that he was not the employer 
under the Act, because he ‘was merely 
a transferee of the business and -he 
worker was not working. under that parti- 
cular employer. Under the Industrial 
Disputes Act also a forum was indicacsed 
in Section 33-C namely the Labour Cort 


- where industrial disputes could: be decid- 


ed as in the present case Section 22 pro- 
vides. The Supreme Court held taat 
under ‘the circumstances the claim coald 
not be entertained by the Payment of 
Wages Authority and gave its reasons as 
follows at: p. 596, Column 2:— 


“In the first place, the claim mede 
in the instant case is not a simple case 
of deductions having’ been unauthorised- 
ly made: or payment having been delay- 
ed beyond the wage periods and the time 


‘of payment fixed under Sections 4 nd 


5 of the Act- In the second place, in 
view, of the defence taken by the Rəs- 
pondent No. 1, the. Authority would 
inevitably have to enter -into questions 
“srising under the proviso to S=c- 
tion 25-FF, viz. whether there was eny 
interruption . in the employment of -he 
workmen, whether the conditions of s2r- 
vice under the Board were any the lass 
favourable than those under the compeny 
and whether the Board, as the nəw 
employer, had become liable to pay com-: 
pensation to the workmen if there was 
retrenchment. in the future. Such an 


inquiry would necessarily be a prolong- 
ed inquiry involving questions: of fact 
and of Law. ss.s.ses...... w+. When the defini- 


tion of wages was expanded to inclide 
cases of sums payable under a. contrect, 
instrument or a law it could not heve 


been intended that such a clairn for cóin- 


pensation .. which is denied-an grounds 
which inevitably would have to be 


inquired into and which might entail 
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. as well as‘law was one which should be 


summarily determined by the Authority 


under Section 15. Nor could the Autho- 


rity have been intended to try as matters 
incidental to such a, claim questions aris- 
ing under the proviso to Section 25~-FF. 
In our view it would be the Labour 
Court in such cases which would be the 
proper forum which ican. determine such 
questions > 


(the ioderliniog i is ana : 
It must therefore be taken as settled law 
that where complicated questions of fact 
or law are raised and a prolonged inquiry 
becomes necessary the Payment of 
Wages Authority would -have no juris- 
diction to decide the claim before it.. 


- 22. What is. the position: in the 
present case? We have already shown 
that. the question whether the payment 
or. remuneration under the Bonus: Act 
constitutes wages” within the- definition 


SC assess eesvrereewnw 


in the Payment of Wages Act, is: not a. 


simple question in the present case but 
the other questions which have been 
raised on. behalf of the employer are 
infinitely more complicated and difficult 
of solution. One of those’ questions. with 
which: we: have yet to deal. is whether 
this establishment governed as it is’ by 
the Industries (Development and Regula- 
tion) Act and being under the control 
and management of the ‘authorised ..con- 
troller was an` establishment which was 
exempted under the provisions of Sec- 
tion 32(iv) of the Payment of Bonus Act, 
The operative words are 


M eoeceenuesens “by an establishment . en- 
gaged. in any industry carried on by, or 
` under. the. authority of any cope pent 
of the. Central. Government : --....+.+00 


The principal question which the 
Payment of Wages Authority would have 
to decide would therefore be whether the 
nature of the management and control 
imposed upon this Mill was such that it 
could be said that the establishment was 
being carried-on under the authority: of 
a department of the .Ceritral Govern- 
ment. That question in itself is, as we 
shall presently show, ‘not a simple ques- 
tion but, gives rise to complicated . ques- 
tions of law in that it requires“ -careful 
consideration not only of the provisions 
of the Payment of Bonus Act. but-of the 
Industries (Development. and Regulation) 
Act, 1951 and of the notification issued 
under. that Act.. Other questions that 
have been raised are as regards the true 
scope and . effect of Section 22 ofthe 
Bonus Act, ‘its ‘effect upon Section 15 of 
the Payment of Wages Act and the im- 
portant. question whether: these Mills are 
exempt under Section 32(iv). These 
would require consideration of several 
provisions of the Bonus Act and the ques- 
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tion which has been actually - argued 
whether the Bonus. Act is a .self-con- 
tained Code in itself. Surely it was 
never intended: that such questions would 
under Section 15 fall within the purview 
of the Payment cf -Wages Authority. In 
this view we do not think that the ques- 
tions arising in these cases were fit for 
the Authority - under’: the Payment cof 
Wages Act to consider. > ` 

23. So far as we have viewed this 
question as if we were only concerned 
with the provisions of the Payment of 
Wages Act and even upor. the provisions 
of that Act is clear that the Payment of 
Wages: Authority would have nce . jurisdic- 
tion in a case like this where complicat- 
ed questions of law. arise and. it is re- 
quired to interpret the provisions of a 
new enactment, but.when we come to 
consider the positive enactment contain- 
Ga in Section: 22' of- the Bonus Act. the 

osition becomes clearer, ` Section 23 in 
terms says 


“where any” dispute arises between 
an employer and his_employees with res- 
pect to the bonus payable under this Act 


- or with respect ta the application of this 


Act to an’ establishment in pubic sector, 
then, such dispute shall be deemed ‘to be 
an industrial dispute within the meaning 
of the Industrial Disputes. Act, 1947, or 
of any: corresponding law relating to in- 
vestigation - and settlemert of industrial 
disputes in force in a State and-the pro- 
visions of that-Act or, as thé case may 
be, such Jaw. shall, save as otherwise 
expressly ‘provided, apply accordingly”. 
24. The section in: the first place 
applies only when a dispute’ arises be- 
tween an émployer and his employees 
with respect to the bonus payable under 
the Act. In’ making this provision the; 
section, does not in any way affect or 
infringe any of the provisions of the 
Payment of Wages Act particularly S. 15 
which confers jurisdiction upon the: pay- 
ment of Wages Authority. ‘We have 
already shown that it was settled law 
that under Sec. 15 of the’ Payment of 
Wages Act; though no doubt all claims in 
respect of- deductions ` from wages and 
delay in payment (of -wages are to 
be ‘tried by” the Payment of - Wages. 
Authority, where- a dispute arises and 
there is a complicated ` question to 
be ‘tried, that‘ question should not 
ordinarily ‘be tried by the Payment of 
Wages ' Authority. Section. 22 of the 
Bonus Act ‘says no more than this and; 


complementary ‘to the law ‘under the’ 
Payment 'of- ‘Wages Act. Any dispute 
_ between an employer and his 





be relegated to the jurisdiction of the 
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Authority under the” Industrial -Disputes 
Act. There is nothing in the Payment 
of Wages Act, particularly in Section 15 
of the Act, to exclude ‘the operation .of 
any other laws. On the other hand Sec- 
tion 34, sub-section (1) of the Bonus: Act 
excludes the operation of the other Taws. 
Section 34(1) Says | 


_ “save as otherwise: provided ‘in this 
Section, the ,provisions of this Act shall 
have effect notwithstanding anything. in- 
consistent therewith - contained in any 
other law for the time being in force or 
in the terms of any award, agreement, 
_ Settlement or contract of service made 

before the 29th May, : 1965”. 


It was therefore. intended . ane the 
Bonus Act should’ have’ effect - notwith- 
standing anything contained. in any cther 
laws. Therefore even assuming that. the 
Payment of Wages Act had provided for 
Jurisdiction in a matter like. this, we have 
held : that it has not—still Sectior 34 
would exclude the operation of the 
Payment of Wages Act, but we have al- 
ready said that there is nothing in the 
Payment. of Wages Act to indicate that 
the operation of any other law is ‘ex~ 
cluded so far as the jurisdiction of the 
pea of wages authority. is concern- 
ed. 


25. Counsel on behalf of the 2m- 
ployees, the .respondents ` before us, 
urged that the ambit: of Section 22 of 
the Bonus Act is very limited and -hat 
it only applies to any dispute between 
an employer and his employees ‘with res~ 
pect to the bonus payable under- the 
Act, but in the present case he urged 
that there- was'no: dispute whatsdever re- 
garding the bonus payable under the Act, 
because as he said, none oz the two =ni- 
ployers had challenged the quantum of 
the bonus payable.to the employees. He 
urged that though other disputes have 
been raised by the employers, these can 
hardly be said to be disputes with zes- 
pect to the bonus payable, such as for 
instance, the main dispute raised in the 
present case whether the establishment 
was itself exempted or not from the pro- 
visions of the Bonus Act: The words of 
Section 22 which we have: quoted refer 
to “any dispute with respect to the bonus 
payable” and it. seems to us that’ the 
language- employed does not limit: itself 
directly- to the dtiantum of.the bonus 
payable under the Act only. When the 
section says “with respect to the borrus” 
it means necessarily disputes in conr.ec- 
tion with the bonus or connected vith 
the bonus payable under the Act. “Lhat 
would be-the normal connotation of the 
words “with respect to” and it seems to 
us’ that. when .- the- employer raises an 
lissue such has been raised in the present 
icase, that the. establishment itself has 
been exempted and therefore no bonus 
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is payable, it is a .dispute. with respect 
to the bonus payable under the Act.. . 


26. © . The next contention on behalf 
of the employees ‘was that it musi be a 
dispute under’. the. Act but what the 
employers were claiming in the rresent 
case was that they were not governed 
by the-Act at all and it could hardly be 
said - therefore that it was a dispute re- 
garding the bonus „payable under the 
Act.: The claim made on behalf f the 
employers that they :were not bound to 
pay the workers was not on the cround 
that they were not governed by th2 pro- 
visions of the Act. On the contrary, the 
claim ‘of the employers also is tha: they 


‘are actually governed by the Act but the 


Act itself in terms exempts them by 
virtue of the provisions of Sec. 2 (iv) 
which says—. 


ashe Nothing in this ‘Act shall apply 
fo s.: 
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(iv) employees employed by an esta~ 
blishment engaged in any industry carri- 
ed on by or under the authority af any 
department of the Central Government 
or a State Government or a local eutho- 
rity.” 


It is not exclusion Fom the provisions 
of the Act which had been canvass2d on 
behalf of the employers but merely ex- 
emption as stated in the Act itself ander 
this clause of Section 32. Therefore the 
dispute which the employers have raised 
in the present case will be a dispute 
under this Act and not “de hors? the 
Act. It seems to us therefore that the 
provisions of Section 22 would sqvarely 
apply to the dispute raised in the pre- 
sent case.. That it is. a dispute ther2 can 
be no- doubt, and indeed that has not 
been challenged in the present casa. If 
so, it seems to us that for both the 
reasons which we have stated above that 
dispute would be beyond th2 jurisd_ction 
of the Payment of Wages Authority. The 
first reason is that normally it is not 
a question which under the Payment of 
Wages Act itself ought to be decided by . 
the Payment of Wages Authority because 
it raises a complicated question of law 
and secondly that in any event Sec- 
tion 22 indicates a forum where such a 
dispute ought to be tried and therefore 
by implication ousts the jurisdiction of 
the Authority under the Payment of 
Wages Act. 


. 27. The Saymon of. Bonus .Act is 
a special Act dealing with a special 
subject. It statutorily creates. rights in 
favour of the employee and against the 
employer which the employ2e neve-:en- 
joyed before namely- the right to be paid 
what-is calléd a bonus even though the 
establishment or undertaking may not be 
making profits at all. A “bonus? ori- 
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ginally meant -a boon or gift over and 
above what is normally due to the em- 
ployee.. It was in the nature of an 
extra dividend paid out of surplus pro- 
fits. In the inception it was always paid 
ex-gratia by the employer but later 
legislation made the. payment of bonus 
obligatory. Now the. payment under this 
Act is also obligatory but-it is payable 
“whether there are profits in the ac- 
counting year or not” (see Section 10). 
- The payment has thus lost the essential 
characteristics of a bonus, yet it is called 
by that name in the Act. These are all 
steps taken by our legislatures within 
recent times in their: attempts to remove 
economic imbalances and to restore social 
justice between employer and employee. 
It is also common knowledge that so far 
it was the Industrial Courts and. Tri- 
bunals which adjudicated upon disputes 
regarding bonus and granted. bonus to 
employees of a concern. No doubt they 
never granted bonus to employees of a 
concern which was being run at a loss 
and under the present Act, what is called 
bonus is for the first time in the, history, 
of industrial relations made payable to 
employees of an establishment. even 
though that establishment is running at 
a loss, but it is understandable that the 
function of deciding disputes regarding 
the new payment and granting it would 
also be entrusted to Industrial Court and 
Tribunals. In the present case so far as 
the Indu Mills are concerned, ‘they have 
specifically stated that in the year ‘1965 
they ‘incurred a loss of Rs. 1,79,00,000/- 
and in the year 1966 a loss of’ Rupees 
1,83,00,000/-. - The Act, therefore, makes 
provision for the first time for an ex- 
traordinary right which was not within 
the contemplation of -the Industrial Law 
‘before and was- passed with the sole 
object of conferring only that right upon 
the employees “and providing for it. 
When such a‘ special statute containing 
special provisions also creates a special 
forum for the’ trial. of disputes under the 
Act it is settled law -that any dispute 
arising under that Act must go before 
the special Tribunal created under the 
Act. We hold for these reasons that the 
Payment of Wages Authority had no 
jurisdiction in the’ present ‘case to try 
the dispute raised in these cases. 


28. In’ its order in Special Civil 
Application No. 2239 of 1968 the Pay- 
ment of Wages Authority answered this 
question against the employer in para- 
sraph 8 thereof. A perusal of that para- 
graph will show that it only took into 
account the provisions of Section 22 of 


the Bonus Act but had no regard to the - 


law as it prevailed under the Payment 
of Wages Act till that date and even 
thereafter. After referring to Section 22 
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of the Payment of Bonus Act the Autho- 
rity went on to say > 


“the disputes contemplated in this 
section which can be referred for adjudi- 
cation for Industrial Tribunal are of two 
kinds; (1) regarding . quantum of bonus 
which will be more than 4%. but 
upto 20% of the total earnings, and (2) 
applicability: of the Payment of Bonus 
Act to certain establishment in the public 
sector. Regarding the first ‘point of 
quantum, there is no and cennot.-be any 
dispute about the payment of 4% bonus 
which is the minimum under the provi- 
sions under which the employer is oblig- 
ed to pay irrespective of profit or -loss 
within 8 months from the close of the 
accounting year. There is, therefore, 
hardly any dispute regarding the quan- 
tum of bonus. As regards. the second 
point concerning the applicability of the 
Payment of Bonus Act to the concern 
of the opposite party, since the concern 
of the opposite party does not fall under 
the definition of “establishment in public 
sector” as given in Section 2(16) of the 
Payment of Bonus Act, ‘there is no ques- 
tion of applicability of the Payment of 
Bonus Act. Section 22 is not attracted 
to the concern of the opposite party be- 
cause the concern of the opposite party 
does not fall under the definition of 
“astablishment in public sector’ but is a 
private sector to which Section 22 will 
have no. application.” i ie a: 


29. These remarks which we have 
deliberately reproduced in. extenso . and 
which constitute the sole’ reasoning’ of 
the Authority show that it failed to grasp 
the effect of Section. 22 altogether. In 
the first place we have shown that. there 
is no reason why the first clause in Sec- 
tion 22 “any dispute with res- 
pect to the bonus (payable. under this 
Act” should be limited only to the 
quantum of the bonus. The words are 
“with respect to the bonus” and not 
“any dispute regarding the amount of 
the bonus payable’. This was the initial 
error in the interpretation. Next ‘as re- 
gards the point raised on behalf of the 
employers that the exemption claimed by 
them under Section 32 raises a serious 
dispute, the Authority got rid of the con- 
tention by referring to the second clause 
of the opening words “with respect to 
the application of, this Act to-an esta- 
blishment in public sector” and it .ob- 
served that the establishment of the em- 
ployers was not an establishment in the 
public -sector. No doubt “establishment 
in public sector”.is defined in S.2 (16) in 
contradistinction with “establishment in 
private sector” which is defined in Sec- 
tion 2(15) of the Act, but we fail to see 
how either of these definitions or the 
second clause of Section 22 which-we 
have quoted above, at all fell to be con- 
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sidered upon:-this question. The point 
which the employers had raised was that 
in. terms of Section 32, Cl.: (iv) of the 
Act they were specifically: exempted from 
the operation. of the Act and ther2fcre 
no bonus was .payable under the Act. 
As such, the plea which they had taken 
was taken: with respect to the benus pay- 
able under the Act and fell to be can- 
sidered only under. the’ first clause of 
Section 22, “any dispute ith 
respect to the bonus payable under this 
Act.” It could not.fall under the second 
clause nor. did. counsel before us att2mpt 
to support it under the second. cause 
which deals with application of the Act 
to an establishment 'in the public sector. 
Indeed counsel said that that was rever 
urged on behalf of the employers. There- 
fore, the whole of the reasoning of tne 
learned Authority -in paragraph 8 of its 
order was futile. What the Authority 
failed to take into account or considar 
was whether the dispute of the neture 
raised by: the, employers was a -dispute 
` with respect -to the bonus payable undar 
the ` Act falling . under the first clause. 
It went wrong in its- decision because. it 
limited the. first clause ‘only to. the 
quantum of the bonus. |. - 


30. Surprising as it may . seem, 
though the decision in Special Civil Ap- 
plication No. 1909 of 1968- was giver- ty 
a different Authority.. the reasoning cn 
both the heads is reiterated in that order 
also in paragraphs-16 and 17 of the judg- 
ment, though -the manner of considera- 
tion of the two points is different. In 
this case the Authority said: - 


“Section 22 refers to the ‘aacliontion 


of the Act only in connection with esta- 
blishments in. public sector. ` Orly then 
a dispute as to application of the Act 
ould be deemed to be an industrial 
dispute under Section 92. Admittedly 
the Pratap Company is not an establisk- 
ment in the public sector as defined by 
Section 2(16) of the Bonus Act”. © > 


The Authority again failed to. nctice 
the first clause and the fact that the 
clause is- separated : from the second 
clause by the disjunctive ‘ tor” 


31. With regard to the latter 
judgment (in Pratap Spinning, Weaving 
and Manufacturing Co.’s'‘case) we may 
say that the. Authority fave some’ žur- 
ther reasons as can be seen from tha 
folowing observations at the end cf 
paragraph 16. ` 


“Section. 32. conceives. ‘of the ron- 
application of the Act to certain classes 
of employees. Certainly this is far re- 
moved from the question-of applicazion 
of the Act under Section 20.” l 


_ We. have already . dealt - with shis 
point but we must say. that- these obser- 
vations amount to an incorrect -reacing 
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of Section 32, Cl.. (iv). . Section 32 does 
not conceive of any non-application of 
the Act to an. employer, On: the other 
hand, it is a provision of the Act itself 
and the Act itself creates an exemption. 
In other words it amounts to saying that 
the employer claims:an exemption under 
the Act and: not de hors the Act. The 
authority -erred. in}. observing that. Sec- 
tion 32 conceives of. non-application of 
the Act to certain classes’ of employees 
and because it took.:this incorrect view 
it also observed that the question was 


,“far removed from the question cf ap- 


plication of the Act under Section 20”. 
Any dispute raised under Section 32 
would be.a question governing the ap- 
plicability of the Act. We are unable 
to sustain the reasoning of either eutho- 
rity. a 


32. A further contention based 
upon the amendment.to Section 15 (1) of 
the Payment of Wages Act, by Amend- 
ment Act 53 of 1964°was advanced. Of 
the several: amendments made by that 
Act at the end of sub-section (1) of Sec- 
tion 15 for the words “of persons employ- 
ed or paid in that area” the following 
words were substituted, “of persons 
employed or paid in that area, irclud- 
ing all matters incidental to such cleims”. 


(the underlining is ours.) On the strangth 
of the last clause which we have under- 
lined it has been contended on behalf of 
the respondents that the’ jurisdiction of 
the Payment of Wages Authority after 
this amendment has- been considerably 
enlarged. Whereas previously the Autho- 
rity. was only co ed to hearing. and 
deciding claims arising ‘out of deductions 


_from wages or delay in the. payment of 


wages, now the authority has jurisdction 
to decide all. matters incidental to such 
claims. Therefore the points which have 
been raised on behalf of the employers 
and which we have. dealt with above 
could have been dealt with by. the Pay- 
ment of Wages Authority in the present 
case. 


33. t seems to us that the amend- 
ment was. brought in only for the pur- 
pose of. clarifying: what was already the 
law namely - that. the jurisdiction o? the 


‘authority i is confined to deciding all claims 


arising from deductions frcm wages .or 
delay in the payment of wages and that 
would necessarily include, matters con- 
nected with the two questions and that 
is why it is.referred to-in the amend- 
ment.as “all matters incidental to such 
claims”. The amendment refers only to 
matters incidental—incidental to the 
claims arising out of deductions from 
wages. or delay in the payment of wages 
and we-do not think that when the 
amendment speaks of “matters inciden- 
tal”? it meant to include within the ambit 
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of -the. jurisdiction of the payment of 
wages authority substantial questions as 
to ‘the applicability. of the Act or as to 
the applicability of .exemptions created 
under the Act and similar other ques- 
tions especially where complicated ques- 
tions ‘of law or fact arise. Despite the 
amendment we think the decision of the 
‘Supreme Court in ATR 1969 SC: 590 and 
the principle laid down.there would still 
govern the present case. So long as any 
complicated question of law or fact. is 
likely to arise, even’ though “incidental”, 
the matter cannot be tried’ by the pay~ 
ment of wages Authority: . See para 10 
at. p. 596 of the report. For these rea- 
sons we are:-of the opinion that the pay~ 
“ment of -wages authority would not have 
jurisdiction to try ‘the question raised in 
these two petitions before us and that 
the decisions of the authorities over- 
ruling the objection as. to jurisdiction 
raised by ‘the employers, were. incorrect. 


ey 34... = Then we turn to the ihird 
and the most important, objection raised 
on:-behalf of -the-employers. .The objec- 
tion in both the cases was on the basis 
of the provisions of S. 32, sub-clause. (iv) 
which. runs as follows: — 


= “32. Nothing in this Act shall apply 
to— i | : | 


- (iv) Employees empl Loyed by an esta- 
blishment engaged in any industry carri- 
ed on by or under the authority of any 
department. of. the. Central Government 
or a State ene or. a local autho- 
rity.” . 


It was the case of the a bèforè 
the Payment of Wages Authority ' that 


the applicants in both - the cases were - 


employed. in an establishment engaged in 
_an industry carried on by or under the 
authority of a department of the Central 
Government and therefore nothing con- 
tained in the Act would apply to such 
employees having regerd to Section 32 
of the Payment: of Bonus Act. , The 
exemption from the provisions of the ‘Act 
is created in favour of an establishment 
engaged in any industry carried on by 
or under the‘ authority of any depart- 
ment of the Central Government. ‘The 


-exemption is in favour of two categories, - 


an establishment engaged in any industry 
carried.. on by the authority of ' any 
department of the central Government. or 
carried on under the authority- of any 
department of the’ Central Government. 
Counsel on behalf of the employers did 
not rely on the word “by” but‘he em- 
phasised that the cases of both the 
employers ‘would ` fall under the words 
“under ‘the authority of any department 
of the Central Government”, because for 
‘an establishment to be: carried ‘on by 
the authority of any department of the 
Central Government would mean that 
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‘ment should þe 
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any department of the Central. Govern- 
directly, running '.-that 
establishment itself which is not the case 
here. - The. question then arises whether 
having regard to the facts and circum- 
stances here the establishments -of these 
employers were on ‘the date .on which 
the applications were presented being 
carried: on “under :the authority..of any 
department of the* Central Government” 
and for this purpose it will be necessary 
to see firstly the two notifications which 
were issued taking: these two establish- 
ments under. the management of the 
authorised controllers. and: then to see 
what is the effect of those notifications 
having regard..to the provisions - of - the 
Industries (Development and Regulation) 
Act under which the notifications were 
issued. a 

35. “In the: Tada ‘Mills case the 
notification dated 29th“ November 1965 
recites in. the preamble that the ‘Central 
Government was of the opinion’ that the 
Indu Mills an industrial undertaking was | 
“being ` managed ` in a manner highly . 
detrimental to ‘public interest” and there- 
fore action was being taken. The nature 
of the action ‘is important. It _ was 
ordered as zollows: 


now therefore | in exercise of the 
powers conferred by Section 18-A of the 
said Act the Central Government hereby 
authorises Shri M. D. Bhat (hereinafter 
referred: to as the authorised controller) 
to take over ‘the management of -the 
whole of the said undertaking, namely, 
the India United Mills Ltd., Bombay, 
subject to the following terms and con- 
ditions, namely:— 


* (i) the ‘Authorised. Controller. * shall 
dmo r. with all directions’ issued from 
aa to time by: the Central mers 
ment; 


’ (ii) the Authorised Controller shall 
hold office for five ears..-.+.-.---++ 
By the second notification issued on the 
96th of March 68 by which. another 
authorised. controller Shri S. D: Mehta 
was appointed, none of the provisions of 
the previous notification were. affected 
and it continued ‘to remain in force. 
Similarly in.the Pratap Mills case the 
notification dated’.4th March 1963 made 
identical recitals and an almost identical 
order. . That notification was followed by 
a further notification dated 4th March 
1968 whereby the term of the authorised 
controller was extended for a further 
period of one year but here the notifica- 
tion itself ‘stated that the first . notifica- 
tion dated 4th March 1963 “shall con- 
tinue to have effect for a a period 
of one year from: 4-3-1968.” 


o 36. Two points may be noted so 
far as the ‘notifications. are concerned; 
firstly that the entire management of the 
whole of the undertaking was taken over 
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mnd vested in the authorised . controller 

ind secondly that the authorised. con- 

roller was bound to comply with all the 

lirections issued to him from time tc 
ime by the Central Goverrment. 


37. These. . notifications were “as 
tated therein . issued. under. the provi- 
sions of. Section: 18-A of the Industries 
Development and Regulation) Act, 195L 
As a result of the issue of the notifica- 
ions under the provisions ‘of Chapter 
TI-A of that Act various legal con- 
sequences flowed from the provisions o= 
he law itself. It is necessary to notice 
some of these consequences, particularly 
hose indicated in Sections 18-A (1) (b) 
[8-B and 18-E' (1) and (2). AH these 
sections are to be found in Chapter III-A. 
That Chapter was not to be found in tha 
Act as originally enacted. Its provi- 
sions were introduced by the Amend- 
ment Act 26 of 1953 with effect.from 1s% 
Ictober 1953. The heading -of the 
Chapter is “Direct Management or Con- 
rol of Industrial Undertakings” by tha 
“entral Government in certain cases. Its 
orovisions were thus introduced to ` pro- 
vide for “management” and “control” bz 
yx “under” the Central Government. 


38. By virtue of the notifications 
read. with the provisions of .Section 18-a 
he authorised controller was authorised 
‘o take over the management of th2 
whole of the undertaking of the -peti- 
ioners. The fullest possible -control was 
also imposed because the authorised con- 
troller was directed to comply with all 
‘he directions issued from time to tima 
oxy the central Government. The. com- 
sequence of such a notification is mer- 
ioned in Section 18-B, and the: maior 
sxonsequences with which we are. cor- 
*erned are those indicated in ky (a), Œ) 
and (e) of sub-section (1). S. 18-B. 
By Cl. (a) all persons in ee of the 
nanagement, including persons holding 
office as managers or directors of the im 
justrial undertaking immediately before 
‘he issue of the notified order are deen 
ad to ‘have vacated their offices as such. 
This clause. creates a fiction by whic 
jersons already > occupying | offices es 
managers or directors are deemed no 
onger to be managers or Cirectors. They 
are deemed to have vacated their offices. 
[The consequence is drastic in the ex 
treme. From the moment the notifice- 
tion is issued its effect is automatic and 
‘hose in charge of the management. par- 
icularly the directors cease:to be dir- 
xctors altogether. Similarly under Cl. (b) 
X Section 18-B (1) any contract. of 
management between the industrial 
indertaking and any managing agent cr 
my. director thereof holding office as such 
mmediately before the issue of the not- 
ied order “shall be deemed to have been 
‘erminated”.. Once: again by a fiction a 


contract which ‘is in existence is directed 
to be.deemed not to be in existence. 
Under- Cl: (e) a further substitution takes 
place. In place of the : directors ‘the 
authorised controller is. substituted. 
Clause (e) provides that 


O “the -persons, if any; authorised under 
Section 18-A to -take' over the manage- 
ment of an -industrial ‘undertaking which 
is a company ‘shall be for all purposes 
the directors of the industrial undertak- 
ing duly constituted under the Indian 
Companies Act, 1913, and shall alone be 
entitled to éxercise all the powers of the 
directors of the Industrial undertaking, 
whether such powers arè derived from 
the said Act or from the memorandum 
or articles of association of the industrial 
undertaking or from any other source.” 


In other words, not only is the power 
of the manager and director put an end 
to, not only are all the contracts which 
the manager and director entered into 
put an -end to but by the automatic 
operation of- Cl. (e) the persons -put in 
management alone are- entitled to exer- 
cise all the powers of the directors and 
no exception is beaa because of the 
words i 


“whether such ‘powers are derived 
from the“ said Act or from the mem- 
orandum: or articles of association of the 
industrial. undertaking o or r from any other 
source.” 


In other words, in whatever form 
or shape the power of the direc- 
tors is derived and from whatever 
source, that power is put an end to. We 
stress~ this particular provision here þe- 
cause in the judgments of the Payment 
of Wages Authority in both the cases 
there are observations made by the 
authorities that the memorandum and 
articles’ of association of -the company 
have not been put.an‘end to and con- 
tinue to operate ‘suggesting thereby that 
the corporate existence.of the company 
in substance is continued. Clause. (e) in 
our opinion takes away the substance of 
the power conferred by the memorandum 
and articles of association because it puts 
an end to the powers. of the manager 
and directors and all contracts entered 
into with them and instead in terms says 
that the ' persons: authorised to be in 
management shall be the directors. This 
is. one of the crucial errors which we 
find: made in the judgments of the autho- 
rities in- the two cases. 


39. “While Cl. (e) of Section 18-B 
talks of “the persons, if any, authorised 
under- Section 18-A” who become the 
directors of the industrial undertaking, 
where only one person. is appointed as 
in the instant cases, it is clear that all 
the powers’ of the. directors vest in that 
one person who ' becomes the sole person: 


` 
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in management and control and is sub- 
stituted for the directors. Sub-section (4) 
further makes the position abundantly 
clear.. It says that i 


“The person or body of persons 
authorised under Section 18-A ` shall, 
notwithstanding anything. contained in 
the memorandum or articles of associa- 
tion of the industrial undertaking, exer- 
cise-his or their functions in accordance 

with such directions as‘may be given by 
the Central Government so, however that 
he or they, shall not have any power to 
give any. other | person any directions 
under this section: inconsistent with the 
provisions of any Act or instrument 
determining the functions for the autho- 
rity carrying on the. undertaking except 
in so. far as may be specifically provid- 
ed by the notified order”. 


. It is this sub-section “which | esta~ 
blishes the nexus between the Central 
Government and the industrial undertak- 
ing taken over. It provides affirmatively 
that the authorised controller who has 
been appointed in the present case must 
exercise his functions in accordance with 
the directions given by the Central Gov- 
ernment and negatively that - 


“he shall not have power to give any 
other person any directions under: this 
section inconsistent with -the provisions 
of any Act or instrument. determining 
the functions the authority carrying on 
the undertaking except in so far as be 
Ta ay provided by the notified 
order” 


Thus we may again stress that the 
memorandum and articles of association 
of the industrial undertaking are effec- 
tively ‘and substantially put an end to by 
the use of the words “notwithstanding 
anything contained in the memorandum 
and articles of association”. These being 
the matters, in. which the.. memorandum 
and articles of - association of the indus- 
trial undertaking are modified, we can 
hardly see much substance in what would 
be left out of the normal memorandum 
and articles of association of a company. 


40... Before we leave these two 
sections, it is of interest to notice that 
throughout the expression used is “under- 
taking” and not “establishment engaged 
in any industry” as in sub-section (iv) of 
Section 32 of the Payment of Bonus Act. 
Though no particular point was made on 


this difference in verbiage we can: only 


say that . the expression “establishment 
engaged in any industry” would be of a 
much wider connotation than the ex- 
pression. “Industrial undertaking.” 


Al. Then we turn: to the impor- 
tant provisions of Section 18-E of the 
Industries (Development and Regulation) 
Act, 1951. It purports to provide for the 


-application of Act VII of 1913, that is to 
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say the Indian Companies Act. It says 


that where the management of an indus- 


trial undertaking, being a company as 
defined in the Indian Companies Act 
1913, is taken over by the. Central Gov- 
ernment, then, notwithstanding anything 
contained in the said Act or in the mem- 
orandum or articles of association of such 
undertaking, the following three impor- 
tant consequences ensue:— 


“(a) that it shall not be lawful for 
the share holders of such undertaking or 
any other persons to nominate or ap- 
point any ‘person to be a director of the 
undertaking: 


(b) that no resolution passed at any 
meeting of the shareholders of such 
undertaking shali be given effect to un- 
less approved by the Central Govern- 
ment, and 


(c) that no E Ae for the wind- 
ing up of such undertaking or for the ap- 
pointment of a receiver in respect there- 
of shall lie in any court except with the 
consent of the Central Government.” 
We have already seen that Section.18-B 
provides that consequent upon the. issue 
of a notification under Section 18-A the 
powers of. the directors automatically 
cease and their offices are deemed to be 
vacated -and also that any contract be- 
tween them and the company is deemed 
to have been terminated and the autho- 
rised controller steps in as the sole 
director of the’ company.. Section 18-E 
prohibits the shareholders from nominat- 
ing or appointing any person to be a 
director, so that even if the share-holders 
pass such a resolution it will be illegal. 
Secondly Cl. (b) drastically controls the 
powers of the share-holders to pass 
resolutions because it says that no 
resolution passed at any meeting of the. 
share-holders can be given effect to un- 
less approved by the Central Govern- 
ment. This in itself shows to what ex- 
tent the control of the Central Govern- 
ment is established. Lastly even assum- 
ing that the share-holders pass a resolu- 


' tion to wind up the company, which of 


course would under Cl. (b) be ineffec- 
tive ‘without sanction still no proceeding 
for the winding up of the undertaking 
or for the appointment: of a receiver can 
lie in any court except with the consent 
of the Central Government. 


42. Such is the drastic effect and 
the vast power essumed by the Central 
Government and partially conferred upon 
the authorised controller ‘functioning 
under the authority of the Central Gov- 
ernment.: It is clear that the- principal 
officers of the company namely the 
manager and.the director are wiped out 
of existence and the authorised controller 
substituted. The plenary body which 
usually has the’ plenary authority in a 
company, and appoints the directors viz. 
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the -share-holders is. no -doubt continued 
but it is an. ineffective and powerless 
body of share-holders, for they ‘cannoz 
discharge their main function namely oł 
appointing directors . through whom the 
company is usually managed ` and ther 
cannot pass any. effective . resolutions 
without the consent of the Central Gov- 
ernment. They are only share-holders 
in name. and have none of the usual 
power and authority of the share-holders 
under the Companies Act. What is 
worse, they cannot resolve that the com- 
pany’s business’ should be put an end te 
because they cannot pass a winding up 
resolution. without the consent of. the 
Central Government, nor can any pro- 
ceeding for winding up. lie without the 
consent of the Central. Government. . 


43. It is clear upon these. provi- 
visions. that the management and control 
is completely taken away from _ the 
directors and substantially from : the 
share-holders and the effective manage- 
ment and control of the Central Govern- 
ment through the authorised controller 
substituted. It is impossible not to hold 
in`a case like this that the industrial 
undertaking is being carried on under 
the authority of the Central Government 


44. We have used the expression 
“authority of the Central Government” 
only to indicate that the effective contro! 
is ultimately that of the Central Govern- 
ment though the words used in Cl. (iwi 
of Section 32 are “of any department o= 
the Central Government”, but’we do no- 
think that any palpable difference Is 
made by that expression: After all, the 
Central Government, though it is a lega. 
entity, functions - through - departments 
and under its’ rules of business anc 
therefore the expression “any departmen: 
of the Central Government” has beer 
used in Section 32 (iv). So long as 
therefore the. control.of the Central Gov- 
ernment is clearly shown, it is the con- 
trol of a department of the Central Gov- 
ernment. In this case the Departmen: 
is the Ministry of Commerce and Indus- 
try as indicated in the heading of the 
two notifications concerned. 


- 45, Considerable stress was laié 
on behalf of the workers upon sub-sec- 
tion (2) of Section -18-E which is so tc 
say a saving clause saving the powers 
of the undertaking which happens to be 
a company. Sub-section (2) merely says 


“subject to the provisions contained 
in sub-section (1), and to. the other pro- 
visions contained in this Act. and sub- 
ject to such other exceptions, restrictions 
and limitations, if any, as the Central 
Government may. by notification in the 
official Gazette, specify in. this behalf, 
the Indian Companies Act, 1913, shall 
continue to: apply to such - undertaking 
in. the same. manner as it applied theretc 
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before the - issue of the notified order 
under Section 18-A.” . 
No doubt the PTE Act. con- 


tinues to apply but the conditions ‘and 

limitations with which its operation is 

circumscribed are so numerous |. and 

T as to make the solemn statement 
at 


“the Indian ‘Companies Act shall con- 
tinue to apply to, such undertaking in the 
same manner as it applied thereto be- 
fore the issue of the oe order under 
Section 16-A”, 


more or less hme. As we have’ 
shown, every vestige and substance of 
power is taken away under- the provi- 
sions of Sections 18-B. and 18-E. The 
directors cease to function, the share- 
holders cannot pass effective resolutions 
unless approved: by the Central Govern- 
ment; the share-holders: cannot appoint 
directors under any circumstances; the 
authorised - controller is given the control 
and. management in place of the direc- 
tors; and. no -proceeding for winding up 
can ‘lie - even though resolutions are 
passed to. that effect without.the consent 
of -the Central Government. What re- 
mains of the: powers of the directors of 
the company after these provisions come 
into - operation, it is difficult to envisage. 
The authorised controller is. not fettered 
by limitations.- On the other hand -he 
enjoys all the powers under the Com- 
panies Act subject. to, the overriding 
powers. of the Central Government to 
give powers-or to create exceptions, res- 
trictions or limitations -upon those powers 
under the Companies Act. Three conclu- 
sions may be drawn from these provi- 
sions. Firstly that after the notifications 
and the operation of these sections come 
into. force, what is left of the company 
is the mere outward shell of incorpora- 
tion. and every: vestige of power to 
manage and control is taken away . from 
the .directors and. -share-holders. Se- 
condly -the authorised controller becomes 
all powerful and enjoys all the authority 
under the Companies Act except to the 
extent that he is controlled by the Cen- 
tral Government. Thirdly the plenary 


‘and overriding power of the Central Gov- 


ernment to give directions and to make 
exceptions, restrictions and limitations to 
the. Indian. Companies Act and thereby 
further -to control the authorised con- 
troller and the.company is absolute and 
unrestricted. We have no manner of 
doubt that under this dispensation the 
establishments | of which the management 
and - control . were taken ..away. in the 
cases before us, were carried on under 
the authority of a sea re of the Cen- 
tral Government. 


“46. An argument was advanced as 
to whether the establishments were being 
carried on “directly” under the authority 
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of any department of the Central Govern- 
ment. It was contended:that when: the 
Act. says “carried on under the authority 
of any department ofthe Central Govern- 
ment” it meant directly under the atitho- 
rity of a ‘department of the.. Central 
Government ‘but that in the instant’: cases 
it was not directly run by dány depart- 
ment of the Central Government but 
through’ the authorised controller. We 
have already referred to the two notifi- 
cations and to the provisions of the law 
contained’ in Sections 18-A; 18-B and 18-E 
of the Industries (Development and Regu- 
lation) Act, 1951: and the authorised con- 
troller is in no ‘sense appointed. as an 
agent. or representative of the Govern- 
ment. He is a controller: authorised’ by 
the Central. Government’ and ‘has to 
comply -with - all ‘directions issued- from 
time to time by the. Central Government, 
The - management ' ‘and “‘control. there- 
fore, is directly under -the: department of 
fhe Central Government concerned .and 
not under a person who has any indepen- 
dent authority : of his. own.. In every 
matter and in every: respectin which the 
authorised controller can act inthe 
management. of the company it is the 
Central Government. who’. is the- autho- 
rity to issue. directions ‘or: to control his 
actions. He is therefore the: -person 
authorised and not an -agent of Govern- 
ment. The establishment therefore, it 
must be held, is being carried on direct- 
ly únder the authority of a department 
of the Central Government. The argu- 
ment moreover ignores the distinction 
drawn by the section itself by the use 
of the words “by” and “under” in’ con- 
tradistinction ‘to: each other i 


47. The: view “we` have ies is 
supported by the principles laid. down in 
two of the cases which were referred to 
Abdul Rehman Abdul Gafur v. E. Paul, 
65 Bom LR 20° = (AIR 1963 Bom 267) 
(decision of a single Judge of this Court) 
and’ Secretary, Indian’. Naval Canteen 
Control : Board, -New Delhi v. Industrial 
Tribunal, Ernakulam, AIR 1966 “Ker 94, 
though upon the facts ‘a contrary con- 
clusion was reached. In both these cases 
dealing with the identical phrase “under 
the authority -of the Central Govern- 
men ” ‘tobe found in’ the’ definition of 
“appropriate Government” in Sec. 2(a) 
(i) of the Industrial Disputes Act, the 
Court ‘held that the phrase means and is 
intended to apply to industries carried 
on directly under ‘the authority of the 
Central Government: In~our opinion, 
upon the circumstances we have set forth 
here and having regard to ‘the provisions 
of the Industries (Development ‘and Re- 
gulation) Act, it is amply established that 
both these undertakings were being 
directly run under a department of the 
Central Government. In the two -cases 
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that. fact was negatived, but the circum- 
Star.ces in each of those two cases were 
quite different. “In one case the Mazgaon 
Dock.Limited was continuing as an incor- 
porated public. limited . company and ex- 
ercising all. its. powers through a boaré 
of directors although the. capital belong- 
ed entirely’ to the Government. In: the 
Kerala case: the. undertaking involved 
was ‘the . Indian -Naval Canteen Service 
functioning under its own. constitutiom 
erected by a trust. The circumstances 
here are ‘entirely different. We, how- 
ever accept with respect, the interpreta- 
tion put in these two. decisions ‘upon the 
words “carried on under the authority of 
the. Central: Government” as meaning 
“carried on directly under the authority 
of the Central Government”. While we 
hav2 thus agreed with the principle laid 
down in these two authorities, we may 
say that ‘we must not be understood to 
have accepted all that has been decided 
in the Kerala, case. . Particularly we refer 
n the observations in para. 7 of mat, case 
that | 


. “the ‘question as to whether: a parti- 
culer industry is carried on by`or under 
the ‘authority .of the Central Government 
is essentially: a question of fact depend- 
ing on the circumstances: of each case.” 


. In our opinion, that- oheana on in 
that. case was hardly necessary and was 
casual observation, but we wish to make 
it clear, that we are unable to accept 
that observation.. In our’ opinion, the 
question whether.-a particular industry 
is carried on by or undér the authority 
of the Central Government.is a mixed 
question of law and fact. 


" 48. In a ‘decision of the Supreme 
Court. in Heavy Engineering Mazdoor 
Union v. State of Bihar, AIR 1970 SC 
page 82,. a. similar question arose: with 
reference to a public limited . company, 
the Heavy Engineering Corporation Ltd., 
Ranchi of which the entire share capital 
belonged. to the Central Government and 
all its shares were registered in the name 
of she President of India. An industrial 
dispute naving arisen between the com-. 
pany and the union representing its 
Workers, the dispute was referred to the 
Industrial Tribunal by the Government 
of the State of Bihar and the’ reference 

was challenged on the ground that the 
appropriate Government who ‘made the 
reference under -Section 10 of the Indus- 
trial Disputes .Act was the Central Gov- 
ernment and. not the State Government. 
In the Industrial Disputes Act -“appro-. 
priate Government” is. defined in Sec- 
tion 2(a) (Gō in ‘relation to any industrial 
dispute concerning any industry carried 
on by or under the authority of the 
Central Government. The question. was 
whether the Heavy .Engineering Corpora- 
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tion Lid. was an industry carried or. ky 
or under the authority of the Central 
Government. The Supreme Court pcin~ 
ed out that the company and its share- 
holders were continuing- to function as a 
company and they constituted distinct 
entities. They held -that -the mere fact 
that the entire share capital of.the Heavy 
Engineering Corporation Ltd. 
was contributed by the Central Goverr 
ment and the fact that all its shares wera 
held by the President and certain ff- 
cers of the Central Government made n3 
difference and that the industry was nct 
being carried on by or under the auvhc- 
rity of the (Central Government. Tha 
circumstances here are as we kava 
pointed out entirely ‘different ‘and so ar2 
the provisions of law and the notifica- 
tions under which these. two Mills are 
being. managed ‘and controlled, but soma 
of the observations which the Supromə 

Court made are of value upon the points 
before us. On the question what con= 
stitutes authority” within the mearinz 
of the eA “by or under the auiho- 
Tity of the Central : Government” th2 
Supreme’ Court painted out at p. 85:—. 


“Tt is an nae eee ace that the 
company -was. incorporated . under the 
Companies Act and it is the company se 
incorporated which carried on the uncer- 
taking. The undertaking, therefore, i3 
not one carried on directly by the Cen- 
tral Government or by any one of its 
departments as'in. the case ‘of posts and 
telegraphs or the railways 
being the position, the question then. is, 
‘is the undertaking carried on under the 
authority of the Central Government™ 
There being nothing in Section 2(a) te 
the. contrary, the word “authority” mus: 
be construed according to its ordinary 
meaning and‘ ‘therefore must mear. & 
legal power given’ by one person.to an- 
other to do an act. A person is saic 
to be authorised or to have an authority 
when he is in such a position that he 
can act in a certain manner without in- 
curring liability, “to which he would be 
exposed but for the authority, or, so as 
to produce .the same effect as if the 
person granting the authority had for 
himself done the act .-<......... Thera clear~ 
ly arises in such a case the relationship oz 
a principal and an agent. The worde 
“under the authority of’ mean pursuant 
to the authority, such as where an agenf 
or a. servant acts under or’ pursuant tc 
the authority of his principal or maser 
Can the respondent-company,. therefore 
be -said to be carrying on its busiress 
pursuant to the authority of the Central 
Government? . That obvicusly cannot be 
said of a company incorporated:: urier 
the Companies Act whose constitution 
powers and’ functions are provided for 
and regulated by its memorandum of as- 


. 
` 
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sociation and. the ‘articles of association.” 
The passage serves to highlight the sharp 
difference between the position as it ex- 
isted in that case and the Dosition as it 
exists in the present “case under the 
notifications and the provisions of law 
to which we have referred above. In 
the present case we have shown that not 
only the. powers of the directors are 
taken away and the powers of the share- 
holders severely curbed, but the -autho-~ 


rised controller is substituted as a cirec- 


tor and is ‘in the real management and 
control and the. memorandum and arti- 
cles of. association of the company are 
either abrogated or modified to a very sub- 
stantial measure. The distinction between 


that case and the’ present serves to em- 


phasise that the present undertakings are 
being carried on under the authority of 
a = of mer Cenzral Govern- 
men - i 


- 49.. Another aoe of the same 
point was stressed ‘on behalf of the em- 
ployers—and ,. we ‘think very rightly. 
Under the provisions of the Companies 
Act the management and control which 
the directors exercise is exercised for 
the benefit of the share-holders of the 


company. .This is clear upon the autho- 
rities. The principle is found stated in 


Palmers Company Law, Zlst Edition, 
page 530 under. the heading “in whose 
interest the- powers have to De exercised. 
The Second Savoy Hotel Investigation 
and is thus stated in Gower’s Principles 
of Modern Company Law. 3rd Edition, 
page 521.” But what exactly is meant 
by saying that they must act in the in- 
terests of the company? Despite the 
separate personality of the company it 
is clear that directors are not expected 
to act on the basis of what is for the 
economic advantage of the corporate en- 
tity, disregarding the interests of the 
members. They are, for exemple. clear- 
ly entitled to recommend the payment 
of dividends to the members and-are not 
expected to deny them a return on their 
money by ploughing back all the profits 
so as to increase the size ard wealth of 
the company. It has been szid that “the 
company” does not mean i 


“the sectional interest of some (it 
may be a majority) of the present mem- 
bers or even ‘of all the present 
members, but’ of ‘present and . elu 
members of the company 
the footing that it ‘would kė on ued 
as a’ going concern, (balancing) a long- 
term view against short term ee 
o ‘present members”. 


RR aeaw eer esetanane ea 


Tf, as will normally: De the case, T 
divectaes themselves are. share-holders 
they are clearly. entitled to have -regard 
to. their:..6wn interests as such and not 
to think only of the others. As it was 
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happily put in an Australian case, they 
are 


L 


“not required by es law ms live in 
an unreal ' region of detached altruism 
and to act in a vague mood of. ideal 
abstraction from obvious facts which 
must be present. to the mind of any 
honest and intelligent man` when he ex- 
ercises his: powers as a director. But. it 
is apparently. only the interests of the 
members, present and future, to` which 
they are entitled to have regard, the’ in- 
terests of the employees, the consumers 
of the company’s products’ or the nation 
as a whole „are legally irrelevant” s 


The same” principle is- to be found 


laid down in the decisions in Parke`v. 


Daily News Ltd., (1962) 1 Ch 927 at p. 963 
and in Hogg v- Cramphorn Ltd., (1967) 1 
Ch. 254 and 267. That being the position 
of a normal company functioning under 
the Companies Act, it is clear that the 
Industries (Development and Regulation) 
Act, 1951 and the drastic provisions which 
it has made in Chapter III-A effect a 
radical. departure. The Industries 
(Development and Regulation) Act makes 
a categorical declaration as to the ex- 
pediency_of control by the Union of cer- 
tain industries and Section 2 thereof says 
that w 


| eit is hereby daciaed ‘that it is. ex- 

pedient in the public interest thatthe 

Union should take. under. its .control the 

a taal specified in E Fesi PE 
e ; 


. The very purpose of ‘the E setndet 
therefore. is a public purpose and not the 
purpose of, the company or its share- 
holders. Since we have shown that the 
company is managed. and controlled for 
the benefit of the. .share-holders itis 
. clear that .the very fundamental princi- 
ple involved in the constitution and func- 
tioning of companies. has . been given a 
go-by by the- provisions contained in 
Chapter II-A of direct management and 
control of industrial undertakings by the 
Central Government. It ean hardly 
therefore be said that the company qua 
company: continues to exist in its pris- 
tine form though the mere outward shell 
or legal form .of it is by sub-section (2) 
of S. 18-B- made to continue. This it- 
self illustrates powerfully that the com- 
pany is not being carried on as a‘com- 
pany but is carried on for a completely 
different purpose under the authority of 
a department.of the Central. Government. 
We hold that S. 32,. sub-clause (iv) ap- 
plies to both these companies and that 
they would therefore- be exempt under 
that provision from the provisions of the 
Payment of Bonus Act. Nothing contain- 
in the Act would therefore apply to 
them. The Payment of Wages Autho- 
rity therefore went wrong in granting 


a more 
-blishment,” the draftsman has in th 
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the claims of the Woronea in both the 
cases. - 


Eme R ON raised on 


50. 
behalf of. the. employees may now be 
noticed. It was.urged first of all that 


when Cl. (iv) of Section 32 uses the ex- 
pression 


“employees empoyed by an establish 
ment engaged in any industry carried 
on by or under the authority of any 
department of the Central Government” 
what is implied is that the industry 
qua industry must ‘be carried on by or 
ùnder the. authority of any department 
of the Central Government and not an 
establishment engaged. in any industry. 
In other words, the contention is that 
the words “carried on by or. under the] . 
authority. of any department of the Cen- 
tral Government’ ’- qualify “industry” and 
not “an establishment engaged in any in- 
dustry”. Upon this construction it was 
urged that the whole of the textile in- 
dustry is not being carried, on by. or 
under the authority of any department 
of the Central Government and ‘unless 
that happens Cl. (iv) of Section 32 would 
not be attracted. The argument has only 
got to- be stated to be-rejected. In the 
first place if we were to place that con- 
struction upon ‘Cl. (iv) ‘we .would ‘be 
depriving a ‘words “an ‘establishment 
engaged ~ of all meaning, because 
if the words ‘carried on by-or under the 
authority of any department: of the Cen- 
tral Government” were held to qualify 
only the word “industry” then it will at 
once appear that the words “by an esta- 
blishment engaged in” would become re- 
dundant. We cannot give that construc- 
tion -for we cannot hold that any words 
used ina statute are redundant ‘unless 
necessity compels -us to do so.: In tae 
present case we think that those words 
have a meaning. The: Legislature has 
used a .composite expression, though a 
somewhat. cumbersome -expression “an 
establishment engaged in any industry” 
to- indicate the subject of the. clause 
“earried on by or under the authority of 
any department. of the Central Govern- 
ment.” In our opinion, “an establish- 
ment engaged in any industry” is a com- 
posite. expression .to which the clause 
“carried on by or under the authority of 
any department of the Central Govern- 
ment” is a qualification. Instead: of using 
“compendious:. expression esta~ 
e in- 
terests of extra clarity used the expres- 
sion “establishment engaged.. in any. in- 
dustry”. -This construction -is reinforced 
on a consideration -of other provisions of 
the Act particularly the preamble to the 
Act, sub-section. (3) of S- 1 and S. 3, 
S. 4(b) read with Sch. 2 and Sections 5 
and -6 read with Sch. 3., A perusal of 
these . provisions of. the Payment: of 
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Bonus Act will show that the Act never 
contemplated applying this provision to 
an industry but only to an establishm=nt. 
It purports to be an Act for the . pay- 
ment of bonus to persons employed ‘in: 
certain establishment and for maters: 
connected therewith and the main: object 
and purpose of the Act also reinforces 
the construction : which we ‘have: placed 
upon Cl. (iv) of Section 32. = E. 


51. In gider. to jet out of the 
impact of Cl. (iv) of Section 32 an 
attempt was further made to. limit the 
applicability of Section 32, Cl. (iv) by 
saying that the provisions of Chapter 
III-A. particularly Sections 18-A, -13-B 
and 18-E to which we have referzed, 
were all provisions which confer powers 
which were merely supplementary to the 
normal powers under the Companies Act 
such as for instance, .the power of the 
Central Government: under. Sections 408 
and 409 of the Companies Act and that 
therefore the company qua company. 
continues to have the normal powers of 
control enjoined by the Central Govern- 
ment. We cannot appreciate such an 
argument because the powers conferred 
upon the Central: Government under Sec- 
tions 408 and 409. of the Companies Act 
are in no way comparable to the powers 
assumed by the Central Government 
under Chapter. II-A of the Industzies 
(Development and Regulation) Act. E is 
unnecessary to deal in detail with tese- 
powers, but a mere perusal of Ss. 408 
and 409 will show that one gives power 
to the Central Government to appoint 
\directors and.the other to stay operation 
of any action taken detrimental to. public 
limited , companies. Such ` powers are 
powers ‘of supervision and are in no way 
comparable to the powers. of control and 
management given to the Central - Gov- 
ernment under Chapter I-A ‘of the In- 
dustries (Development. and... Regulation) 


Act. We are unable to on this con- 
tention. l 
52. In the acu: we hold that +he 


Payment of Wages Authority -had -no 
jurisdiction to: grant the reliefs which it 
has granted and in any case that relief 
cannot be granted all to the respondents 
workers in either of the two cases be- 
fore us because both the petitioner. com- 
panies were - exempt under the provi- 


sions of Section 32, Cl. (iv) from the pro- . 


visions of the Payment of Bonus’ Act. 
We set aside the orders of the Payment 
. of Wages Authority. in both the cases: 
The applications of the workmen in Eoth 
the cases shall stand dismissed. There 
shall be -no order as to costs. . 

_ Apolications dismissed. 
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' CHANDURKAR, J. 
Tanaba Chindhuji. Bhokare, Peti- 


tioner v. The Maharashtra Revenue Tri- 
bunal Nagpur and others. Respondents. 


Spl ‘Civil Appln. No. 144 of 1968, 
D/-10-10-1969. 


©- (A) Tenancy Laws -—- Maharashtra 
Agricultural, Lands. (Ceiling on’ Holdings) 
Act (27 of 1961), S. 18 (h).— Enquiry 
under S. 14 to determine surplus land 
of holder — Powers of Collector — Col- 
lector has jurisdiction’ to decide an issue 
of tenancy if such an issue arises before 
him — It is not necessary to refer the 
question to Tahsildar functioning under 
the Bombay Tenancy & Agricultural 
Lands (Vidarbha. Region) Act 1958. 


There is no provision in’ the Ceiling 
Act which creates an express bar of furis- 
diction prohibiting, the Collector from 
deciding a question of tenancy which 
may be raised by an objector, who appears 
in pursuance of a notice under Sec- 
tion 17 (1) of the Ceiling Act. Not only 
is there no’ bar to the exercise of such. 
jurisdiction ‘but the provisions of Sec- 
tion.14 expressly vests the Collector with 
jurisdiction to decide every question 
which arises in the course of such an 
enquiry. ` Section’ 18, Cl. (h), gives an 
express power, at least in & case where. 
the, question. to be determined is whe- 
ther the” holder ‘holds any land or not 
as a tenant, and whether his landlord 
has subsisting . right or resumption under 
the relevant. tenancy law. (Paras 5, 7) 


In view of ‘the Scope of Sections 14- 
and 18 ‘of the- Ceiling Act, it cannot be 
held that if a ‘question of tenancy grises 
in the course of an enquiry under Sec- 
tion 14 that question. cannot be decided ` 
by the Collector. It is not necessary to 
refer the ‘question to’the Tahsildar func- 
tioning under Sec. 100, CL (2) of the’ 
provisions ‘of the Bombay Tenancy and 
Agricultural ` Lands, (Vidarbha Region) 
Act, 1958. AIR 1960. Bom 56 (FB) & AIR 
1967 Bom `’ 408 (FB), Ref. (Paras 5, 7) 


(B) Interpretation’ of ‘Statutes — Re- 
ferential legislation. i 


“Where certain provisions from an 
existing Act have been incorporated into 
a subsequent Act, no addition to the 
former Act; which is not expressly made 
applicable- to the subsequent Act, can be 
deemed to be incorporated in it, at all 
events. if it is possible for the subsequent 
Act to ‘function effectually without the 
addition. AIR 1931 PC 149 & (1885) 31 
Ch D 607, Rel. on. - - (Para 6y 
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Cases Referred:: Chronoldgical Paras 

(1967) AIR 1967 Bom 408 (V 54)= 
eae Pon LR 282 (FB), Rajaram v.. A 

a Rip 1960 Bom'56 (V 47)= `; 
61 Bom LR 957.. (FB), Nivrutti ae 
v. Shivdayal : . 6 


(1931) AIR 1931 PC 149 a 18)= 
58 Ind App 259, Secy. of State l 
v. Hindustan Co-op. snauranpg i 
Society Ltd. . 6 
(1886) 31 Ch D` 607, In re ‘Woods 
Estate, Ex. Parte Her. Majesty’s: 


Comumrs. of Works and Buildings - >. § 


_ DD. K. Khamborkar, for Petitioner} 
M. M. Qazi, Asstt. Govt. oe for 
Respondents Nos. 2 and : a 


ORDER: The question. which arises 
_ in this petition is whether the Collector 
in the course of an enquiry under Sec- 
tion 18 of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961, 
‘hereafter referred to as the Ceiling Act, 
has jurisdiction to decide an issue of 
tenancy if such an issue arises’ before 
him. Proceedings. for determination - of 
surplus land commenced on. a return 
filed under Section 12 of ‘the Ceiling Act 
by respondent No. 4 Mandakinibai, who 


is referred to hereafter:.as the holder, 


were pending before the Special Deputy 
Collector, Yeotmal. The petitioner ap- 
peared in these proceedings after a notice 
under Section 17(1) was caused to be 
given by the Deputy Collector. After the 
petitioner appeared he put in a written 


objection and it was his conten- 
tion that he. was’ .a_ tenant; of 
survey numbers 3, .area ` 28 acres 


.and 36 gunthas, and 5 area 16. acres and 
32 gunthas of Mukharampur since before 
the year 1957-58 and that these two 
fields could not be declared as surplus 
land. It may be stated that in the.re- 
turn filed by the holder she had shown 
these two fields along with’ other land 
as being in her posséssion on the presc- 
«ribed date, that is. 4-8-1959. The total 
' area of the land, inclusive of these 2 
fields in dispute, as shown by the holder 
was 155 -acres 6 gunthas. The Deputy 
Collector .while referring to the objec- 
tion of the petitioner that he was in pos- 
session of survey numbers 3 and 5 as a 
tenant, found that he’ had led no’ evi- 
dence in support of his case. He, how- 
ever, took the. view that the question. 
whether the petitioner objector was in 
possession of these fields as a trespasser 
or a tenant. could not be decided by-him 
for want of jurisdiction. and that the 
holder should seek her remedy in the 
proper Court. The Deputy Collector 
passed an order that since the holder had 
admitted that she was in possession. of 
these two fields between the period from 
4-8-1959 to the end of the year 1962-63 
and she had indicated that these fields 
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would be retained by. her, he did not in- 
clude any area of- these two fields as 
surplus land. - The proceedings before the 
Deputy Collectér terminated by a dec- 
laration that survey number 9, area 26 
acres 19 gunthas was the surplus land 
and he accordingly directed. a notifica- 
tion under Section 21 of the- Ceiling Act 
to be issued. .The -petitioner aggrieved 
by this order had filed an appeal before 
the Maharashtra Revenue abun at 
Nagpur. 


- 2 When the ened came up for 
hearing the arguments before the Tri- 
bunal were restricted to the question 
whether the Special Deputy Collector had 
jurisdiction to decide whether the peti- 
tioner was- a tenant of. fields survey 
numbers 3 and 5. The tribunal took ‘the 
view on a consideration of the provisions 
of Sections 18, 19 and 20 of the Ceiling 
Act that the Collector under the Ceiling 
Act. could decide the issue of tenancy 
between the surplus holder and any 
other. person. The Tribunal further took 
the view that the powers of the Collector 
under the Ceiling Act were not control- 
led by any other Act and that the Ceil- 
ing Act was self-contained. The. view 
taken by the Special Deputy Collector 
that he had no jurisdiction to decide the 
issue of tenancy was, therefore, held to 
be erroneous. The Tribunal took the 
view that apporturity should be given 
to the ' parties to file additional state- 
ments and to lead additional evidence. 
The order passed by the Deputy Col- 
lector on 29-9-1966 was set-aside and the 
matter was remanded back to him for a 
fresh decision on merits. The petitioner 
has now filed this petition challenging 
the view taken by the Tribunal that the 
Deputy. Collector had jurisdiction to 
decide the’ question of tenancy raised’ by 
the petitioner. ` 


ge The learned counsel for the 
petitioner -contends that the jurisdiction 
to decide the issue of tenancy raised by 
the petitioner before the Deputy Collec- 
tor .could- be:“exercised only by the 
Tahsildar in view of the provisions of . 
Section 100 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
Act, 1958, hereafter referred to as the 
Tenancy- Act, and therefore, the oniy 
course which ‘was open to the Deputy 
Collector was to refer the issue of the 
petitioner’ s-tenancy to the Tahsildar. The 
learned counsel appearing: on behalf of 
the holder also supports this submission . 
and the argument advanced by him was 
that because the word ‘tenant which is 
defined in’ Section 2(30) of the Ceiling 
Act refers to a person,-who is deemed 
to be a: tenant under: the relevant Ten- - 
ancy law, and the ‘landlord’ referred to 
in that section is also referred to as a 
person who is deemed to be a landlord 
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. under- the relevant tenancy law, the com- : 
petent authority to decide the issue of - 


tenancy was the Tahsildar-'in view of 
the provisions of Section 200; of the Ten- 
ancy Act. 


4. In order to ge, aie the con- 
tention raised by . “the petitioner it is 
necessary to‘ make’ a reference io the 
provisions of the Ceiling Act which deal 
with the powers of the Collector wh2n 
he holds’ an enquiry in order to deter- 
mine the surplus land of the holder. 
Section 12 of the Ceiling Act casts an 
obligation on a person referred to there- 
in to furnish to the Collector a return 
in the prescribed form containing the 
particulars of all lands held by him. 
After such a return is filed. the Collec- 
tor has under Section 14 to hold an en- 
aquiry and determine the surplus land 
held by a person. Before, however, such 
an enquiry is held, under Section 17 of 
the Ceiling Act, the Collector has to 
cause public notice, in the prescrited 
form, to be given at convenient places 
in the village or villages in which the 
land’ comprised in the holding of the 
holder is situate. This notice has to 
specify the land in respect of which en- 
quiry is to be held to ascertain the sur- 
plus land held by the person and the 
notice has to call upon all persons inter- 
ested in the land to submit to the Collec- 
tor their objections within a period of 
one month from the date of the publica- 
tion of the notice. It is in pursuance of 
this notice that the petitioner had raised 
a contention before the Deputy Collector 
that survey numbers 3 and 5 in respect 
of which an enquiry was to be made dy 
the Deputy Collector. were held ky hm 
in tenancy rights and that these fiebds 
could not be declared as surplus land. 


5. Several matters in respect of 
which the Collector, in the exercise of 
his power to determine surplus land kas 
to make an enquiry under Section 14 of 
the Ceiling Act. are enumerated in Sec- 
tion 18 of the Ceiling Act. Section 18 
is in the following words: 

“18. On the day fixed for hearing 
under Section 14. or on any other day 
or days to which the inquiry is adjourn- 
ed, the Collector shall. after hearing the 
holder and other persons.interested and 
who are present and any evidence ad- 
duced, consider the following mattezs, 
that is to say 

(a) What is the total area o? land 
which was held by the person on tie 
4th day of August 1959? 

(b} Whether any land transferred or 
partitioned between the period from tre 
4th day of August 1959 and the appoir t- 
ed day. should be considered in calculet- 
ing the ceiling area as provided by sud- 
section (1) of 5. 10? 

(ec) What is the total area of land 
held by the person on the appointed day? 
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.- (d) Whether any transfer or parti- 
tion- of land is made by the perso in 
contravention. of. Section 8, and if so. 
whether the land’ so transferred or nar- 
titioned should be considered in calculat- 
ing the ceiling ‘area under the provicons 
of sub-section (1) of. S., 10? 

(e) Whether any ‘land has Feen 
acquired or ` possessed on cr after the 
appointed day by transfer ar by prti- 
tion? 

(f) Whether - any land ‘has keen 
acquired on or after the appointed day 
by testamentary disposition. devolvtion 
on death or by operation of law? 

(g) What is the total area of Zand 
held at the time of the enquiry, and 
what is the area of land which the zer- 
son is entitled to hold? 

h) Whether any land is held by the 
person as tenant, and if so, whether his 
landlord has a subsisting right of re- 
sumption of the land for personal calti- 
vation under the relevant tenancy law 
applicable thereto? 

(i) Whether any land held by the 
person is to be forfeited to Government 
under sub-section (3) of S. 10. or of 3ec-~ 
tion 13, or should be deemed to be sur- 
plus eae or any of the provicons 
of this A 

(7) ae aes the proposed retertion 
of land by the person is in confornity 
with the provisions of Section 16? 

(k} Which particular lands out of the 
total land held by him, should be de- 
limited as surplus land? 

(i) Any other matter which, in the 
opinion of the Collector, is necessar- to 
be considered for the purpose of calcvlat- 
ing the ceiling area, and delimiting any 
surplus land.” 


After the enquiry provided for by. 35ec- 
tion 14 is made in the manner laid d>wn 
by Sections 17 and 18, the Collector has 
to make a declaration ‘stating the total 
area of land which a persor is entitled 
to hold as a ceiling area and the total 
area of land which is in excess of the 
ceiling area. In addition to these. tiere 


are other matters which are enumemted ` ` 
in Section 21 in respect of which also... 


the Collector has to give his decision, 
He has to give area, description and ‘full 
particulars of the land which is tc be 
delimited as surplus land, and the urea 
and particulars of land out of the sur- 
plus land in respect of whicen the r@hf, 
title and interest of the person holding 
it is to be forfeited to the State Gov-ern- . 
ment. It is not necessary to refer to- the 
further provisions of the Ceiling Act. The 
provisions of Section 18. in my vew. 
indicate the scope of the inquiry which 
the Collector has to make under Sec- 
tion 14 and read with the provision: of 
Section 14 it is clear that it also refers 
to the scope of the power which the 
Collector is entitled to exercise waile 
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making such an enquiry. It is not dis- 
puted that there is no provision in the 
Ceiling Act which creates an express bar 
of jurisdiction .prohibiting the Collector 
from deciding question of tenancy which 
may be raised by an objector, who ap- 
pears in pursuance of a notice under 
Section 17(1) of the Ceiling Act. In my 
view, not only is there no bar to the 
exercise of jurisdiction to determine a 
question of tenancy, if such question is 
raised in the course of an enquiry ‘under 
Section 14, but the provisions of S. 14 
of the Ceiling Act, which deal with the 
powers of the Collector to hold an en- 
quiry for the purposes of determination 
of the surplus land held by the holder, 
expressly vests the Collector with juris- 
diction to decide. every question which 
arises in the course of such an enquiry. 
A reference may be made to Cl. (h) of 
Section 18. Under Section 12 of the 
Ceiling Act a holder has to state in his 
return the particulars of land held by 
him as a tenant. In respect of this land 
held by him as a tenant under CL (b) 
of Section 18. the Collector has to decide 
whether any land is held by the holder 
as tenant, and if so, whether his landlord 
has subsisting right of resumption of the 
land for personal cultivation under the 
relevant tenancy law applicable thereto. 
Section 18, Cl. (b). gives an express 
power, at least in a case where the ques- 
tion to be determined is whether the 
holder holds any lard or not as a tenant, 
and whether his landlord has subsisting 
right or resumption under the relevant 
tenancy law. The relevant tenancy law 
in the instant: case would be under the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958. If the 
petitioner’s contenticn were to be accept- 
ed, then even in spite of this express pro- 
vision, if a question of the tenancy of the 
holder arises in an enquiry under Sec- 
tion 14, it will also have to be referred 
to the Tahsildar functioning under the 
provisions of the Tenancy Act. Holding 
so will be rendering the provisions of 
Section 18 (h) of the Ceiling Act nugatory. 
It is then necessary to make a reference 
to the residuary Clause (1) of Section 18 
and that clause empowers the Collector 
to decide any other matter which in his 
opinion is necessary to be considered for 
the purpose of calculating. the Ceiling 
area and delimiting any surplus land. 
The issue raised by the present petitioner 
before the Deputy Collector was that 
survey numbers 3 and 5 were held. by 
him as a tenant and that.they should be 
excluded for the purpose of calculation of 
the Ceiling area. Obviously this is a 
matter which has to be decided before 
a final decision regarding the extent of 
the Ceiling area and delimitation of the 
surplus land could be given by the Deputy 
Collector. If this matter was, therefore, 
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required to. be decided then, in my view, 
S. 18 is an express power which enables 
the Collector to decide this question. 
Sec. 18 is not the only provision which 
enables the’ Collector to decide an issue 
of tenancy. A reference may be made to 
Section 19 of the:Ceiling Act. Under 
Section 19 if during any enquiry into the 
holding of any person other than a hold- 
ing of any industrial undertaking or 
holding consisting of one or more com- 
pact blocks which the State Government 
may with a view to maintaining its in- 
tegrity notify in this behalf, it appears 
that the whole or any part of the sur- 
plus land delimited is held by that per- 
son from a landholder and the landholder 
had a subsisting right of resumption for 
personal cultivation in respect of that 
land under the Tenancy Act, the Collec- 
tor has, unless the right of resumption 
is subject to proceedings before any 
Court, tribunal or other authority at the 
time of such inquiry, notwithstanding any 
provision in the Tenancy Act, a power 
to restore possession to the landholder 
of so much of the surplus land as the 
landholder is entitled to resume and the 
balance left only becomes surplus land. 
If the petitioner’s contention that when- 
ever a question, the determination of 
which is provided for in the provisions 
of the Tenancy Act, arises in an enquiry 
under Section 14, should be referred to 
the Tahsildar, who is the proper autho- 
rity according to him, then the right of 
resumption for personal cultivation is 
also dealt with by the Tenancy Act and 
the Collector will not be competent to 
exercise his powers under Section 19, 
though such a-power is expressly given 
to him. In view of the scope of Sec- 
tions 14 and 18 of the Ceiling Act, there- 
fore, I am unable to hold that if a ques- 
tion of tenancy arises in the course of 
an enquiry under Section 14 that ques- 
tion can not be decided by the Collector- 

6. As already observed, the basis 
of the contention raised on behalf of the 
petitioner and the holder in this case is 
Section 100 of ‘the Tenancy Act. No 
doubt Section 10@ of the Tenancy Act 
provides in Cl. (23 thereof that it is the 
duty and function of the Tahsildar to 
decide whether a person is a tenant, a 
protected lessee or an occupancy tenant. 
Section 100(2) is as follows: 

“100. For the purposes of this Act, 
the following shall be the duties and 
functions to be performed by the Tahsil- 
dar: — 

(2) to decide whether a person is a 
tenant, a protected lessee or an occu- 
pancy tenant;” 

While reading Section 100, the material 
and the most important words ‘for the 
purposes of this Act’ cannot be ignored. 
Section 70 a the R Tenancy and 
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Agricultural Lands Act, 1948 is iderti- 
cally worded and Cl. (b) of S. 70 of 1548 
Act is as follows: bee 2 

“70. For the purposes of.this Act the 
following shall be the duties and func- 
Hons to be performed by the Mamlat- 

ar— 

(b) to decide whether a perscn is a 

tenant or a protected tenant or a per- 
manent tenant;”’ 
The meaning of the words “for the pwr- 
poses of this Act” which also find place 
in Section 70 of the Bombay Tenarcy 
Act 1948 was considered by a Full Berch 
of this Court in Nivrutti v. Shivdayal, 
AIR 1960 Bom 56 and their Lordships 
with reference to these words observed 
as follows: : 

“The words ‘for the purposes of tais 
Act’ in our opinion. mean for the pur- 
poses of deciding any question relating 
to a matter, which is regulated cr gov- 
erned by the provisions of this Act.” 
This decision was later quoted with ap- 
proval in another Full Bench Gecision 
of this Court in Rajaram v. Mahirat, 
AIR 1967 Bom 408. The contention of 
the learned counsel for the petitiomer 
and the landholder is that 
question whether the petitioner was a 
tenant or not was required to.be decid- 
ed that question related to a matier 
which is regulated or governed by -he 
provisions of the Tenancy Act, 1958, end 
therefore, such a decision could be given 
only under Section 100 of the Tenarcy 
Act by the Tahsildar. In this contex: a 
reference is made to the definition of a 
tenant in the Ceiling Act. In Sectior. 2 
(30) of the Ceiling Act the word ‘tenant’ 
is defined as follows: 

“2(30) “tenant” means a person who 
holds land on lease, and includes a par- 
son who is deemed to be a tenant under 
the relevant tenancy law and “Landlord” 
means a person from whom land is held 
on lease by a tenant and includes a pər- 
son who is deemed to be a landlord 
under the relevant tenancy law.” 


. Relevant tenancy law is defined in S2c- 
tion 2(26) as meaning in relation to the 
Vidarbha region of the State of Maka- 
rashtra. Bombay Tenancy and Agricul-u- 
ral Lands (Vidarbha Region and Kuch 
Area) Act, 1958, it is contended that ~he 
Deputy Collector had to decide whether 
the petitioner was a tenant within ~he 
meaning of the relevant tenancy lew, 
and therefore the question which was zé- 
quired to be decided was regulated end 
governed by the provisions of the Ten- 
ancy Act and that is how the Tahsildar 
alone could decide this issue of tenancy. 
I am unable to accept this contention: 
It is true that in the definition of “Ten- 
ant? a reference is made to the definit.on 
in the Tenancy Act, 1953. Defining “he 
tenant with reference to-a definition 
already existing in an earlier Act in this 
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when the. 
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case is only an illustration of what is 
known as referential legislation. Merely 
because the word tenant is defined with 
reference to the definition of that word 
under the provisions of the Tenancy Act 
it does not mean that the question which 
is required to be decided by the Deputy 
Collector in the proceedings under the 
Ceiling Act is to be decided for the pur- 
poses of the Tenancy Act. The only 
effect of a reference to the relevant pro- 


‘vision of the Tenancy Act in Section 2 


(30) of the Ceiling Act is that the defini- 
tion of ‘tenant’ in the Tenanzy Act is to 
be read as a definition in S. 2 (30) of the 
Ceiling Act. The effect of such kind of 
legislation is explained by Lord Esher, 
M. R. in In re Wood’s Estate, Ex parte 
Her Majesty’s Commissioners of Works 
and Buildings, 1886-31 Ch D 607 in the 
following words: 

“If a subsequent Act brings into it- 
self by reference some of the clauses of 
a former Act, the legal effect of thst as 
has often been held, is to write those 
sections into the new Act just as if they 
had been actually written in it with the 
pen, or printed in it, and, the moment 
you have those clauses in the later Act, 
you have no occasion to refer to the 
former Act at all.” 


In Secretary of State v. Hindustan Co- 
operative Insurance Society Ltd., AIR 
1931 PC 149 the question which fell for 
consideration before their Lordships of 
the Privy Council was when a statute 
is incorporated by reference into a se 
cond statute, the repeal of the first 
statute does not effect the second and 
their Lordships held: 


“It is an accepted rule of construc- 
tion that where a statute is incorporated 
by reference into a second statute, the 
repeal of the first statute does not affect 
the second 

Where certain provisions from an 

existing Act have been’ incorporated into 
a subsequent Act, no addition to the 
former Act, which is not expressly made| . 
applicable to the subsequent Act, can be 
deemed to be incorporated in it, at all 
events if it is possible for the subsequent 
Act to function effectually without the 
addition.” 
It was observed by their Lordships of 
the Privy Council referring to such a 
case of incorporation of the provisiors of 
an earlier Act into a later Act that it 
amounts to nothing more than ircor- 
porating certain provisions from existing 
Act and for convenience of drating 
doing so by reference to that Act, instead 
of setting out for itself at length the pro- 
visions which it was desired to adopt. 

T: It will thus appear that merely 
because the definition of the word `ten- 
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- ant’ as given in the Tenancy Act is re- 


ferred to as the definition of the ‘tenant’ 
for the purposes of the Ceiling Act, the 
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question which falls for determination 
is not whether the person claiming to be 
a.tenant is a tenant for the purposes of 
the Tenancy Act, but the question is 
whether the person concerned is a tenant 
within the definition. of that word in 
Section 2(30) of the Ceiling Act. Beyond 
referring to. the definition of the word 
‘tenant’ in Section 2(32) of the Tenancy 
Act for the purposes. of having a. com- 
plete definition of a tenant in Section 2 


(30) of the Ceiling “Act, no further re- 


ference to the provisions of the Tenancy 
Act becomes necessary, as is clear from 
the dictum of Lord Esher quoted above. 
The question which falls to be determin- 
jed in the ceiling proceeding with regard 
to the Tenancy ‘is. therefore, not a ques- 
tion the determination of which is pro- 
vided for of -regulated by the ‘provisions 
of the Tenancy Act. It is only in the 
restricted kind of cases where the deci- 
sion is to be given for the purposes. of 
the Tenancy Act that the Tahsildar can 
-ibe said to have exclusive jurisdiction. In 
my view the reference to Section 100 of 
the Tenancy Act cannot be of any assis- 
tance . to the petitioner. In the view 
which I have taken, the Deputy Collector 
in the course of an enquiry under Sec- 
tion 18 had jurisdiction to decide whe- 
ther the petitioner was a tenant of -field 
survey numbers 3 and 5 as contended by 
him 


The Tribunal was therefore, justi-. 


fied in holding that the question of the 
petitioner’s tenancy can be ae by. 
the Deputy - Collector. 


8. The petitioner wanted to Faise 
other contentions regarding the validity 
of the gift in favour of the respondent 
No. 3. These contentions cannot, : how- 
ever, be entertained at present stage. 
These questions were not gone into by 
the Revenue Tribunal and the Revenue 
Tribunal has. already remanded the 
matter to the Deputy Collector for a 
decision of the case on merits.. The peti- 
tioner has been given an opportunity by 
- the Tribunal to raise these contentions 
” before the Deputy Collector. 


= 9.. ‘The petition, therefore, 
and is dismissed with costs. 


Petition dismissed. 


fails 
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Atmaram Panduji Tidke, ‘Applicant. KA 


Prabhawatibai Dattatraya Pakode and 
others, Opponents. 

Civil Revn. Appln. No. 486 of 1967, 
D/-7-1-1970, against -order of A. S. 
Shiralkar Civil J. Sr. Division.. KAO 
D/-21-11-1967. . 


JIN/HN/D535/70/VSS/B 


A.I. R. 
(A) Specific Relief Act (1963), S. 6 
— Suit under — Scope of — (Criminal 


P. C. (1898), S. 145 (6)). 
- Jn a suit under Section 6 of Specific 
Relief Act. 1963, the only question for 
determination is: whether -plaintiff was in 
possession within six months prior to 
date of suit and whether. he had been 
dispossessed’ otherwise than in due course 
of law. It is of summary nature as no 
question o: title is involved -and no ap- 
peal lies from the decision. ‘it is nof 
necessary for Court to go into the ques- 
tion of .carrectness or otherwise’ of an 
order under Section 145, Criminal P. C. 
Section 145- (6) does not require that a 
party held to be not- in possession must 
seek to have that order set aside or file 
suit on title. The decision: of Civil Court 
prevails by virtue of S. 145 (6), Criminal 
P, C. : (Paras 6 and # 
- (B) Specific Relief- Act (1963), S. 
— ‘Suit under — Question of status of 
person: dispossessing or title of plaintiff 
is; not involved _—~ Civil Court need not 
stay suit under S. 125 of Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act (1958) and refer question of 
tenancy. raised by defendant in suit, to 
revenue authorities under Tenancy: Law 
— (Tenancy Laws — Bombay Tenancy 
‘aad Agricultural Lands. (Vidarbha Re- 
gion) Act (1958), S. 125). © (Para 7) 


(C) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act (99 of 1958), Ss. 12¢ and 124 
— Remedy of summary eviction under 
S..120 —— Merely an alternative remedy 
and not an exclusive remedy — There 
being no element of compulsion in re- 
sorting to that remedy Sec. 124 will be 
no bar to a Civil suit under Section 6, 
Specific Relief Act. AIR 1967 Madh Pra 
14, Distinguished.: (Para 9) 


Cases Referred: Chronological : Paras 
(1967) ATR 1967. Madh Pra 14 ` 
(V 54) = 1964 Jab LJ 707, Nathu 
v. Dilbande Hussain. . 


P. G. Palshikar, for Applicant; R. M. 
Joharapurkar, ‘for Opponent No. L l 


JUDGMENT: This is a revision ap- 
plication by the original defendant No. £ 
against the judgment dated 21st Novem- 
ber 1967 of: the learned Civil Judge? 
Senior Division, Yeotmal, deciding cer- 
tain preliminary “issues pertaining to the 
furisdiction of the Court rene the ap- 
plicant. 


_ 2 | The dispute is about survey 
No. 51 of village Madni, tahsil and dis- 
trict Yeotmal, admeasuring about 35 
acres 36 gunthas. One Dattatraya, who 
is the defendant No. 2 in the suit, was 
the owner of the said land. Atmaram, 
the. defendant No. 1, was his tenant in 
the year 1958-59. However, on 7th May 
1963. Atmaram executed a receipt in 
favour of Dattatraya surrendering . pos+ 
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session, of the said land to Dattatraya. 
Thereafter, on 7-12-1964 by a registered 
partition deed between Prabhawatisai 
wife of Dattatraya and her husband, che 
said Dattatraya. the said land came to 
the share of the said Prabhawatibai. Waie- 
ther Prabhawatibai was put in separate 
possession of the land pursuant to zhe 
deed of partition or not is a guestion in 
dispute. It also appears that Dattatraya, 
the defendant No. 2 and Prabhawatibai 
his wife, the plaintiff, are not on good 
terms with each other. On 4th May 1366 
Atmaram served a notice on Dattatraya 
asking him to restore possession of the 
suit land to him, contending that the 
surrender dated 7th May 1963 was con- 
trary to the provisions of the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act. 1958. Dattatraya re- 
ceived the said notice on l4th May 1366 
and it is alleged by Atmaram that as a 
result of this notice Dattatraya gave him 
possession of the suit land. The qves- 
tion of this possession is also a matter 
in dispute. On 5th April 1966 Atmaram 
applied to the Tahsildar for determina- 
tion of the price to be paid by him to 
Dattatraya on the contention that on Ist 
April 1963 he had become the owner of 
the land under the said Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act. 1958. It appears:'on 5th April 
1967 Dattatraya appeared before the 
Tahsildar and stated that he was willing 
to sell the suit land to Atmaram for 
Rs. 1200/-. Thereupon, on 28th April 
1967 the Tahsildar made an order direct- 
ing Atmaram to pay Rs. 1200/- on or 


before 3lst March 1968, and on 6th June 


1967 Atmaram deposited Rs. 1200/- with 
the Tahsildar. It appears all these pro- 
ceedings between Atmaram “and Dattat- 
raya were without the knowledge of and 
over the head of the plaintiff. and 
Dattatraya was acting in the manner he 
did notwithstanding his being a party 
to the registered partition deed dated 
7-12-1964, 

3. On 27th July 1966 the plaintiff 
made a complaint to the police alleging 
that she was in ‘possession of the suit 
land and Atmaram was attempting to 
take forcible possession of it from her. 
On 2-8-1966 she instituted proceedings 
against Atmaram under Section 145 of the 
Code of Criminal Procedure. On 13th 
November 1966 as a result of inquiry 
under ‘Section 145 of the Code of Cri- 
minal Procedure, the learned Magistrate 
held that Atmaram was-in possession of 
the suit land. He, therefore, prohibited 
the plaintiff from imterfering with the 
possession of Atmaram except by due 
process of law. Consequently on ‘13th 
December 1966 the plaintiff filed the suit 
from which the present revision applica- 
tion arises. ‘This suit was based on ttle 
and prayed for possession and also im- 
pugned the order under Section 145 of 
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the Code of Criminal Procedure. On 3rd 
August 1967 the plaintiff amended the 
plaint with the leave of the Court, crop- 
ped her prayers as to declaration of title 
and impugning the order under Sec- 
tion 145 of the Code of Criminal Pro- 
cedure, and confined her case to the 
allegation that within six rmonths orior 
to the date of the suit she had been in 
possession of the suit property but had 
been dispossessed by. Atmaram, defen- 
dant No. 1. within the said six months. 
She converted the suit to one under S. 6 
of the Specific Relief Act. 

4. Atmaram contended thai he 
was a tenant in respect of the property 
and that he was in possession having op- 
tained the same -from the deferdant 
No. 2 on 14th May 1966. He toox up 
the contentions to the effect that 
as the question of tenancy, was in- 
volved. the matter should be refer- 
red to the Revenue Authorities under 
the provisions of the Bombay Terancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act, 1958. and that it was not open 
to the plaintiff to recover possession 
under Section 6 of the Specific Relief 
Act without impugning the order under 
Section 145 of the Code of Criminal Pro- 
cedure and having it set aside. 

5. The “learned trial Judge tram- 
ed issues in the matter and triec the 
issues as to the question of terancy 
being referred to the Revenue Authori- 
ties and the maintainability of the suit 
without getting the order under Sec. 145 
of the Code of Criminal Frocedure set 
aside and decided the same agains: the 
defendant No. 1 who is the presen: ap- 
plicant. The present revision application 
has been filed against the said order. 

6. ` Before dealing with the con- 
tentions of the applicant, it is necessary 
to consider the scope of a suit under S. 6 
of the Specific Relief Act, 1963. It is a 
suit by a person dispossessed of im- 
movable property within a period cf six 
months prior to the suit for recovery of 
possession of the said property from the 
person who has dispossessed him. This 
is a suit of a summary nature ony in 
the sense that no question cf title i in- 
volved in it and no appeal lies frora the 
decision. . The decision in it does noz bar 
a suit to establish title.- The only ques- 
tion for determination in a suit tnder 
Section 6 is whether the plaintiff was in 
possession within six months prior to the 
date of the suit and whether the plain- 
tiff has been dispossessed otherwise than 
in due course of law. 

Ti The first contention of the ap- 
plicant is that under the provisions of 
Section 100, sub-sections (2) and (12), of 
the Bombay Tenancy and Agricutural 
Lands (Vidarbha Region) Act, 1958, it is 
the duty of the Tahsildar to decide whe- 
ther a person is a tenant and to decide 
an application for possession under Sec~ 
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{ tion 36. Section 125 of the said Act pro- 
vides that if any suit is instituted in any 
Civil Court which involves any issues 
which are required to be settled, decid- 
ed or dealt with by a revenue authority, 
the civil Court shall stay the suit and 
refer such issues to the revenue autho- 
rity. It is therefore submitted that as 
the defendant No. 1 has contended that 
he is a tenant, the civil court must refer 
itie question of his tenancy to the re- 
venue authority. -I, however, find no 
substance in this contention. In this suit, 
there is no question whether the defend- 
jant No. 1 was or was not a tenant. 
There is also no application by him 
under Section 36 of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act for possession. Even if the 
defendant No. 1 be a tenant he has no 
right to recover forcible possession from 
a person except by due process of law. 
The only question for determination in 
ja suit under Section 6 of the Specific 
Relief Act is whether the plaintiff was 
in possession within six months prior to 
the date of suit-and whether the plain- 
iti has been dispossessed within that 
period. The question of the status of the 
jperson dispossessing or the title of the 
iplaintiff is not involved in the suit. If 
the Court finds that the plaintiff was not 
in possession of the suit property within 


Six months prior to the date of the suit, 


the plaintiff will fail. If the Court finds 
that the plaintiff was in possession and 
the defendant has dispossessed her within 
that period, the plaintiff will sueceed and 
it will be open to the defendant No. 1 to 
take what proceedings he likes under the 
provisions of the Tenancy Act. 

§. Jt is also contended by the ap- 
plicant that a suit under Section @ of 
the Specific Relief Act is not maintain- 
able without impugning and having set 
aside the order under Section 145 of the 
Code of Criminal Procedure. Without 
having that-.order set aside, the plaintiff 
cannot succeed in a suit under Sectien 6 
. jand that the cause of action of the plain- 
tiff is the making of the erder under 
Section 145. There appears to me te be 
no substance in this contention also. 
Under Section 145 (4) of the Code of 
Criminal Procedure, the Magistrate deal- 
ing with proceedings under Section 145 
has to hold an inquiry as to possession. 
and not as to title. If he decides that 
one of the parties vas in possession he 
Shall under the provisions of sub-sec. (6) 
issue an order declaring such party ep- 
titled to possession thereof until evicted 
therefrom in due course of law and 
forbidding all disturbance of that pos- 
session until such eviction. All that S. 145 
(6) talks of is that a person who is found 
by the Magistrate not to be in possession 
must evict the person who is found to be 
in possession in due course of law. If the 
aggrieved person chooses to file a suit 


A. I. BR. 


under Section 6 of the Specific Relief Act 
for possession and recovers possession 
under a decree in such a suit, it will be 
an eviction of the person found by the 
Magistrate in possession in due course of 
law. Sub-section (6) of S. 145 nowhere 
enjoins a suit on title, nor is there any 
requirement that the party must seek to 
have the order of the learned Magistrate 
set aside. In fact, it will not be open 
to a civil court, without an express statu- 
tory provision to that effect, to determine 
whether the learned Magistrate was right 
or wrong. Such. a question could only 
be determined in an appeal against the 
order under Section 145 of the Code of 
Criminal Procedure or in-revision there- 
after. It would be sufficient for a civil 
court to come to the conclusion as to 
whether the plaintiff was or was not in 
possession within six months prior to the 
date of- the suit and whether the plain- 
tiff has or has not .been dispossessed 
within that period. It would not be 
necessary for the civil court to go into 
the rights and wrongs of an order under 
Section 145: The decision of the Civil 
Court would prevail by virtue of Sec- 
tion 145. (6) of the Code of Criminal Pro- 
cedure. 

9. There is a third point taken 
by Mr. Palshikar on behalf of the ap- 
plicant. He has fairly conceded that this 
point was not taken in the trial Court. 
I have, however,.. heard him on this 
point and find no substance in it. The 
contention taken: by him is that under 
Section 12G (c) of-the Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act. 1958, a person in wrongful 
possession of agricultural land may be 
summarily evicted by the Collector, and 
Section 124 of the said Act bars the juris- 
diction of a civil court in respect of ques- 
tions which are required to be settled 
under the Act. He therefore contends 
that a suit under Section 6 of the Speci- 
fic Relief Act would be barred by. Sec- 
tion 124 of the Bombay Tenancy. and 
Agricultural Lands (Vidarbha Region) Act 
in respect of agricultural lands. In my 
opinion although the applicant is not en- 
titled to take this contention, not having 
taken it in the trial Court there is also 
no substance in it. . Section 120 provides 
a remedy by way of summary eviction. 
There is no compulsion to resort to it 
and there is no compulsion on the Col- 
lector to grant a relief under it. No one 
is required to have to resort to Sec. 120. 


. It is merely an available alternate re- 


medy and not an exclusive remedy. 

the remedy were granted it would by it- 
self be subject to the result of a suit. 
As no one is reguired to resort to that 
remedy, Section 124 will be no bar, there 
beins no element of compulsion in re- 
sorting to that remedy. Mr. Palshikar 
has invited my attention to the judgment 
of the Madhya Pradesh High Court in 
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Nathu v. Dilbande Hussain, AIR 1967 
Madh Pra 14 where under Section 250 
of the Madhya Pradesh Land Revenue 
Code, the Tahsildar was “empowered” to 
decide certain questions and Section 257 
of that Code barred the jurisdiction of 
a civil court in respect of such questions, 
and it was held that a remedy of suit 
under Section 9 of the old Specific Re- 
lief Act was not available. This cas2 is 
clearly distinguishable because under 
Section 257 of the Madhva Pradesh Land 
Revenue Code the jurisdiction of civil 
court was excluded in respect of all 
questions which the revenue authorities 
were “empowered” to decide and noz in 
respect of questions which the revenue 
authorities were “required” to dedde. 
There is a clear distinction between Sec- 
tion 124 of our Act and Section 25° of 
the Madhya Pradesh Land Revenue Code, 
and the decision would have no applica- 
tion to the facts of our case. 
10. In the result, the civil r2vi- 
sion application is dismissed with costs. 
Revision applicazion 
dismissed. 
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Dhanse Deosa Kalal, Petitioner v. 
Vasudeo Shioram and others, Respon- 
dents. i 

Spl. Civil Appin. No. 862 of 1966, 

D/-8-9-1969 from order of B. N. Kunte, 
Member, Mah. Rev. Tribunal, ‘Nagpur, 
D/~1-3-1966. . 
_ (A) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidardha 
Region) Act (99 of 1958), Ss. 6 and 2 (32) 
—Maintenance holder having only right 
to lease — Lessee from, can be regarded 
as “deemed tenant” within Sec. 6 and 
therefore a ‘tenant’ within S. 2 (32). 

A. person holding under a lease from 
a maintenance holder having a right to 
be in possession of the land. under the 
Vyavasthapatra, only during her lifetime, 
without any other right of alienation ex-~ 
cept the right to lease, can claim tha 
right or status of a “deemed tenant” 
under Section 6 of the Act as against the 
owner or tenure-holder of the property. 

(Paras 12, 17) 

The cultivation by the person hcld- 
ing under lease from the maintenance 
holder having a right to lease the lend, 
would be under a lawful title and his 
possession would be a lawful possess‘on. 
Therefore, having regard to the provi- 
sions of Section 6 (1) he must be deem- 
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ed to be.a tenant and once he is held to 
be a tenant under the provisions of the 
Tenancy Act he would receive, irrespec- 
tive of the provisions of Vyavasthapatra, 
such statutory protection that the land- 
lord cannot get back possession of the 
field except under the provisions of that 
Act. Neither the want of his consent nor 
of authority of the landlord would avail 
him, to get the field back. The relevant 
condition imposed by the statute is only 
that the person claiming th2 status of a 
“deemed tenant” must be eu:tivating land 
awfully’. The statutory provisions 
would override the terms of the con- 
tract and it is those statutory provisions 
and the rights and obligations cr2ated 
under those provisions that the court 
must look at thereafter. Case law dis- 
cussed. AIR 1964 SC 1320, Foll. 

(Paras 11, 13, 14) 

(B) Transfer of Property Act (1882), 
S. 52 — Doctrine of lis pendens — Ap- 
plicability. 

The transfer which is hit by the pro- 
visions of Section 52 must be a transfer 
which affects the rights of the other party 
claiming under any decree or order. 

(Para 18) 

Where a decree in a pre-emption suit 
passed in favour of the pre-emptor is 
subject to the rights of the maintenance 
holder in possession to lease out the pro- 
perty, and the maintenance holder who 
was a party to the suit, leased out the 
property after the decree but before its 
execution; (assuming that the suit is con- 
sidered to be pending) the doctrine of lis 
Pendens has no application, because one 
of the requirements of Section 52 that 
the property cannot be trensferrec “so 
as to affect the rights of anv other party 
thereto under any decree” would be 
absent in such a case. (Para 19) 

(C) Constitution of India, Art. 227 
~- New point — Contention that the 
transfer in question was voidable because 
of operation of doctrine of lis penadens 
cannot be taken for first time in petition 
under Art. 227 when it was novhere 
taken in proceedings in lower courts — 
(However, the contention vas consider- 
ed). (Para 22) 


Cases Referred: Chronological Paras 


(1967) AIR 1967 SC 1793 (V 54)= 
1967-3 SCR 712, Lachaiah v. 


Subrahmanyam C7 
(1966) 1966 Mah LJ 34 (FB) (Mah. 
Rev. Tri—Nag.), Bahenabai v. 


Shankar i] 
(1964) AIR 1964 SC 1320 (V 51)= -> 

1962 Nag LJ 682, Dahya Lala v. 

Rasul Mahomad 13, 15, 17, 21 
(1963) 1963 Mah LJ 329 (Mah Bev 

Tri—Bom), Bhaurao v. Ramrao 5 
(1959) AIR 1959 Bom 19 (V 46)= 

59 Bom LR 46, Ramdas Fopatlal 


v. Fakira Pandu 20, 25 
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(1956) AIR 1956 SC 305 (V 43)= 
1956 SCR 1, Harihar Prasad v. 
Deonarain Prasad 
(1952) AIR 1952 SC 205 (V 39)= 
1952 SCR 775, Mahabir Gope v. 
Harbans Narain 5, 16 
S. N. Kherdekar and V. S. Sirpurkar, 
for Petitioner; T. L. Junankar and B. A. 
Masodkar, for Respondent No. 1. 


KOTVAL, C. J.: By his order of re- 
ference dated 17-9-1968, Abhyankar; J. 
referred two questions stated in his 
order; but having heard counsel, we think 
that the questions ought to be reframed 
in order to bring out more precisely the 
controversy between the parties. Ac- 


cordingly, we have re-framed the ques~ 


tions which are as follows: 


(1) Whether a person holding under 
a lease froma maintenance holder having 


a right to be in possession of the land- 


only during her lifetime, without any 


other right of alienation except the right: 


to lease, could claim the right or status 
of a deemed tenant under Section 6 of 
the new ‘Tenancy Act as against the 
owner: or tenure-holder of the property? 
an 


(2) Whether the doctrine of lis 
pendens applies to the facts of this case? 
The alteration and its significance will 
appear as we state the facts out of which 
the reference arises and the paints argued 
and to be decided, ` 


2. Survey No. 11/1 of mouza 
Dhangarkheda, tahsil and district Amra- 
vati, belonged to one Namdeo son of 
Narayan Kunbi. Namdeo’s mother was 
one Gayabai. She was entitled to main- 
tenance and therefore on 17-1- 1942 
Namdeo executed a Vyavasthapatra in 
her favour. By this Vyavasthapatra the 
field Survey No. 11/1 was put in her 
` possession along with some other rights 


in Mango trees with which we are not: 


concerned. She was permitted to enjoy 
the usufruct of the field-in lieu of main- 
tenance till her death. The Vyavastha- 
- patra has been translated and the transla- 
tion. is not in dispute before us today. 
Inter alia it provides: 


“I have no objection to your ejoy- 
` ment but- you will have no right to trans- 
fer either the fieid or the mango trees 
by mortgage, sale or gift or in any other 
manner. After your death the above 
mentioned fields and mango trees will 


revert back to me. You are entitled to 


Jet the field to others. [I will be respon- 
sible for any action in the Court.” 

Under this Vyavasthapatra Gayabai cul- 
tivated the field personally till the year 
1956, but from the agricultural year 
1956-57 she commenced to lease the field 
to respondent Wasudeo on an annual 
lease and thus Wasudeo continued in 
possession of the-field from the year 
1956-57 till 1960-61. 
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Gayabai however 


i A. I. Re 
Sr away some time in December 
3e We may now state the circum- 
stances under which the . petitioner 
Dhansa Deosa Kalal came into the pic- 
ture. Namdeo. who was the owner of 
the field which he had given to Gavyahbai 
for her maintenance as per the Vyavas- 
thapatra of 17-1-1942, sold the field to 
three persons Daolatsingh, Atmaram and 
Ganpat on 16-2-1943. This. sale was 
obviously subject to the rights in favour 
of Gayabai, under the Vyavasthapatra. 
The petitioner before us, Dhansa, was 
the co-occupant of a neighbouring field 
(a pot-hissedar) and therefore he was en- 
titled to pre-empt the sale in favour of 
the three vendees from Namdeo. He 
gave notice of pre-emption and filed a 


suit Civil Suit No. 54-A. of 1944. In that 
suit, he had made Gayabai a party 


defendant. The suit came to be decreed 
in favour of Dhansa on 27-3-44, and the 
decree directed the plaintiff Dhansa to 
deposit the pre-emption price and that 
title to the field would accrue to him on 
such deposit: It further provided 


“and. the plaintiff (Dhansa) shall be 
entitled to possession after the death of 
defendant No. 4 (Gayabai) who is to re- 
main in its possession till her death.” 


The amount was deposited by the 
pre-emptor : plaintiff Dhansa and there- 
fore title to the field ultimately accrued 
to him. This position of the parties con- 
tinued from 1944 till the date of the 
death of Gayabai when the dispute be- 
tween the parties began. 


A, Dhansa who had obtained his 
decree ‘in Civil Suit No. 54-A of 1944 
sought to execute it and it is his case 
that on 11-3-1961 he was given possession 
by the Civil Court of the fi field in dis- 
pute. On the other hand, it is the case 
of the tenant Wasudeo that he-was in 
possession on the date of the death of 
Gayabai and always has been in -pos- 
session till today. These -being the rival 
claims to the possession of the- field, 


‘inevitably a clash between Dhansa on 


the one hand and the tenant Wasudeo on 
the other must have occurred for it ap- 
pears that proceedings under Sec. 145 
of the Code of Criminal Procedure were 
started against both of them by the 
Police. We have not many details about 
these criminal proceedings but we do 
know the fact that these proceedings ter- 
minated in favour of Wasudeo, the ten- 


‘ant. that is to say, it was held in those 


proceedings that Wasudeo, was in pos- | 
session and that Dhansa may, if he 
chose, establish his possession by filing 


. Civil Suit as required by that section. 


Dhansa accordingly filed Civil Suit No. 
481 of 1962 in the Court of the Joint 
Civil Judge, Junior Division, Amravati, 
on 21-9-1962 and that suit might have 
been decided by now if its decision had 
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been Jeff to the Civil Court. But 
Wasudeo raised an issue in that suit that 
he was a tenant and therefore in acccr- 
dance with the provisions of the Bombay 
Tenancy and Agricultural Lands (Vider- 
bha Region) Act, 1958, the issue of ten- 
ancy of Wasudeo was referred to the Re- 
venue Authorities. It is out of that re- 
ference that the present proceedings have 
arisen after the Revenue Authorities 
decided the issue and the present Spec:al 
ale Application had been filed in this 
urt i 


- 5. Now, the Naib Tahsildar, ke- 
fore whom the issue came for decisicn, 
held, on an interpretation of the recitals 
in the Vyavasthapatra in favour of 
Gayabai and the provisions of the new 
Tenancy Act, that Wasudeo was in pes- 
session of the: field as a tenant.. The 
petitioner Dhansa took the matter in ap- 
peal before the special Deputy Collector 
who reversed the decision. The Spec.al 
Deputy Collector held that the Vyaves- 
thapatra gave Gayabai no right to sell, 
mortgage or gift the field, and so far as 
the lease in favour of Wasudeo was con- 
cerned, it was created by a person who 
has a limited or restricted right in the 
land by virtue oof the terms of the 
Vyavasthapatra and therefore Gayabai 
could not confer upon Wasudeo a higker 
title than she’ herself had. Wasudeo 
could not thus be said to have acquired 
the rights of a tenant. 
Deputy Collector relied upon a decision 
of the Supreme. Court in Mahabir Gone 
v. Harbans Narain, AIR 1952 SC 205 and 
upon a decision of the Maharashtra He- 
venue Tribunal reported in Bhaurao v. 
Ramrao, 1963 Mah LJ 329 (Mah. Rev. 
Tri—Bom). 

6. In an application for revision 
fo the Revenue Tribunal preferred by 
Wasudeo, the Tribunal. has reversed the 
decision of the Special Deputy Collector 
and restored the decision of the Neib 
Tahsildar. The Tribunal held that ec- 
cording to the terms of the Vyavastha- 
patra Gayabai was given the right to 
lease the field and that right was in fect 
exercised by Gayabai during her life- 
time when she gave the lease. to Wasu- 
deo, the tenant. This she did continuos- 
ly from 1956-57 to 1959-60, (actually abso 
for the year 1960-61 though that has. rot 
been mentioned in the order of the Tri- 
bunal). Now, at the close of the year 
1958, the new Tenancy Act came irto 
force on 30-12-1958 and on that dete 
Wasudeo was in lawful cultivation of the 
field and he therefore’ acquired tie 
status of a deemed tenant under Sec. 6 
of the new Tenancy Act. The Tribural 
negatived the contention advanced. on 
‘behalf of Dhansa that Wasudeo was a 
mere licensee and held that he was a 
tenant. The Tribunal also referred to 
its own Full Bench decision in Bahenakai 
V. Shankar, 1966 Mah LJ 34. (Mah. Rev. 


D. D. Kalal v. V. Shioram (FB) (Kotval C. J.J 


The Special 


Tri—Nag). It was this order which was 
challenged in the special civil appiica- 
tion before the learned Single Judge and 
hoa has resulted in the reference be- 
ore us. 


Ta First and foremost, it mus: he 


‘noted that upon a clear translatior of 


the Vyavasthapatra, the right to. lease 
the field was given by Namdec to 
Gayabai under the Vyavasthapatra. The 


word used was “ SMAN”, and at one 
stage there was- some dispute whether it 
referred to the right to cultivate or the 
right to let, but that question is now 
settled by the agreed translation of the 
Vyavasthapatra. The translation skows 
that it was the right to let the field to 
other that was given to Gayabai That 
dispute being settled, it was clear te us 
that the words “except having the culti- 
vation done through another person’ oc- 
curring in the first question referred to 
us as framed by the learned Judge did 
not accurately represent the facts and 
therefore we have substituted those words 
by the words “except the right to lease” 
in the question as framed by us wnich 
we have quoted above. So far as the 
second question is concerned, we felt chat 
the invocation of the doctrine of lis 
pendens was only in so far zs it aprlied 
to the facts of the present case and there- 
fore the question as framed by the learn- 
ed Judge was somewhat wider in ampli. 
tude and might give rise tc arguments 
which were purely academic. We there- 
fore limited the question to whether the 
doctrine of lis pendens applies to the. 
facts of the present case. : 


8. On the first question, the main 
contention of Mr. Kherdekar on benalf 
of the pre-emptor the petitioner Dhənsa 
has been that even assuming that Gaya- 
bai had a right to lease by virtue of the 
Vyavasthapatra in her favour, her rcght 
could not enure beyond her own life be- 
cause the Vyavasthapatra in terms has 
limited it. He particularly emphasised. the 
words “You may enjoy them (the felds 
and other rights given) till your deuth” 
and the words “After your death the 
above-mentioned fields and Mango trees 
will revert back to me.” Counsel th=re-~ 
fore urged that Wasudeo cculd get no 
higher or greater right than Gayebai 
herself had, and whatever rights Gzya- 
bai created in favour of Wasudeo cezsed 
upon the very terms of the Vyavas.ha- 
patra on her death. That was also the 
view taken by the Special Deputy Zol- 
a in the present case. 


The reasoning of the Taib 
Tahetidar which has been upneld by the 
Tribunal, however, was not based vpon 
any term of the Vyavasthapatra at. all 
but upon the specific provisions of the 
new Tenancy Act, namely, the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha. Region) Act, 1958, which had ceme 
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into force by then. As we have said, 
Gayabai began to lease the field to 
Wasudeo only from 1956-57 but at the 
end of the year 1958 the new Tenancy 
Act came into force on 30-12-1958, and 
the question is what was the effect of 
that new law upon the mutual rights of 
the parties, particularly of Wasudeo, the 
tenant, vis-a-vis the landlord. 

10. The landlord of this field at 
one time was undoubtedly Namdeo, but 
Namdeo having sold the field to Daolat- 
singh and others on 16-2-1943, the peti- 
tioner Dhansa had claimed pre-emption. 
Dhansa obtained a decree for pre-emption 
and the decree in terms gave him title 
to the field but he was to receive pos- 
session only upon the death of Gayabai. 
The title in the field having vested in 
Dhansa by the pre-emption decree, un- 
doubtedly he became the landlord instead 
of Namdeo. It is now settled law that 
the right of pre-emption is only a right 
of substitution im place of the owner who 
has parted with his field and therefore 
it must be held Dhansa was substituted 
in place of the original landlord Namdeo. 
Dhansa must therefore be regarded, for 
the purposes of the Tenancy Act, as the 
landlord. The question then is, was or 
was not Wasudeo his tenant? 


11. Section 2 (31) of the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958, defines “tenancy” 
to mean the relationship of landlord and 
tenant, and Section 2 (32) defines “ten- 
ant” as follows: 

= ‘tenant’? means a person who holds 
` land on lease and includes— ' 

(1) a person who is deemed to be a 
tenant under Sections 6, 7 or 8. 

= 


(W @ are not concerned with the rest 
of the definition) . 
Clause (32) also says that the word 


“landlord” shall be construed accord» 
ingly.” l , 
12. Now, who is a person deemed 


to be a tenant is indicated in Section 6 
by the words: “A person lawfully culti- 
vating any land: belonging to another per- 
son shall be deemed to be a tenant if 
such land is not cultivated personally 
by the owner and if such person is not 
a member of the owner’s 
family”, a servant or a mortgagee in pos- 
session. The Vyavasthapatra_ clearly 
gave Gayabai the right to lease the land, 
though no doubt during her lifetime. 
Therefore, if Gayabai leased the land to 
Wasudeo on an annual lease, Wasudeo 
was cultivating under a lawful title and 
therefore it must be held that his pos- 
session was. a lawful possession. He was 
thus lawfully cultivating the field. He 
was neither a member of Gavyabai’s 
family nor a servant on wages nor-a 
mortgagee in possession and therefore 
would not fall under the excepted cate- 
{gories in Section 6 (1). Every require- 


Ade tec een awasenat 


- follows: 


-provisions not only 
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ment of Section 6 (1) therefore was ful- 
filled in his case, and having regard to 
the provisions of sub-section (1) of Sec- 
tion 6, Wasudeo must therefore be deem- 
ed to be a tenant. Once-we come to that 
conclusion, the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act 
in all its force would become applicable 
and Wasudeo would be entitled to its 
protective provisions, such as Sections 9, 
19, 29, 36 and 37. If once Wasudeo is 
held to be a tenant under the provisions 
of the Tenancy Act, then irrespective of 
the provisions of the Vyavasthapatra he 
would receive such statutory protection 
that the landlord cannot get back pos- 
session of the field except under the pro- 
visions of that Act, and it is not in dis- 
pute that the provisions of that Act have 
not been complied with in so far as 
Dhaensa kas claimed possession from 
Wasudeo. Neither the want of his con- 
sent nor of authority of the landlord 
ae would avail him to get back the 

13. That this is the true position 
in law is clear from the recent decision 
of the Supreme Court in Dahya Lala v. 
Rasul Mahomad, 1962 Nag LJ 682 = (AIR 
1964 SC 1320). The principle as laid 
down by the Supreme Court, after con- 
sidering some provisions of the Bombay 
Tenancy and Agricultural Lands Act, 
1948, has been stated at p. 682 (of Nag 
= (at pp. 1322-1323 of AIR) as 


“The Act of 1948, it is undisputed, 
seeks to encompass within its beneficent 
‘tenants who held 
land for purpose of cultivation under 
contracts from the owners but persons 
who are deemed to be tenants also. The 
point in controversy is whether a person _ 
claiming the status of a deemed tenant 
must have been cultivating land with the 
consent or under the. authority of the 
owner. Counsel for the appellants sub-` 
mits that tenancy postulates a relation 
based on contract between the owner of 
land, and the person in occupation of the 
land, and there can be no tenancy with- 
out the consent or authority of the owner 
to the occupation of that land. But the 
Act has by Section 2 (18) fin the Vidar- 
bha Act it is Section 2 (32)] devised a 
special definition of tenant and included 
therein persons who are not contractual 
tenants. It would therefore be difficult 
to assume in construing Section 4 lin the 
Vidarbha Act it is Section 6] that the 
person who claims the status of a deem- 
ed tenant must be cultivating land with 
the consent or authority of the owner. 
The relevant condition imposed by the 
statute is only that the person claiming 
the status of.a deemed tenant must be 
cultivating land ‘lawfully’. It is not the 
condition that he must cultivate land with 
the consent of or under authority derived 
directly from the owner. To import such 
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a condition is to rewrite the section, end 
destroy its practical utility. A person 
who derives his right to cultivate lend 
from the owners would normally be a 
contractual tenant and he will obviously 
not be a ‘deemed tenant’. Persons such 
as licensees from the owner may certain- 
ly be regarded as falling within the class 
of persons lawfully cultivating land be- 
longing to others, but it cannot be as- 
sumed therefrom that they are the only 
persons who are covered by the section. 
The Act affords protection to all persons 
who hold agricultural lands as, contractual 
tenants and 
specified all persons lawfully cultivating 
lands belonging to others, and it would 
be unduly restricting the intention of she 
legislature to limit the benefit of its pro- 
visions to persons who derive their autko- 
rity from the owner, either under.a cen- 
tract of tenancy, or otherwise. In cur 
view, all persons other than those men- 
tioned in Cls. (a), (b) and (c) of S. 4 who 
lawfully cultivate land belonging to other 
persons whether or not their authority 
is derived diréctly from the owner of 
ae must be deemed tenants of the 
an sae 

14. The principle thus laid down 
by the Supreme Court clearly indicates 
that if the requirements of Section 4 
read with the definition of “tenant” in 
the Act are fulfilled, irrespective of the 
terms of the contract between the land- 
lord and the tenant. the tenant would 
get all the rights which the statute ccn- 
fers upon the tenant, so long as it can 
be held that he is a person deemed to 
be a tenant. In order. to attract the zp- 
plicability of the provisions of the Act 
to such a “deemed tenant” the author-ty 
or consent of the landlord or owner of 
the field is not necessary. In other 
words, the statutory provisions would 
override the terms of the contract and 
it is those statutory provisions and the 
rights and obligations created uncer 
those provisions that we must look at 
thereafter. 

15. No doubt, the decision in 
Dahya Lala’s case, 1962 Nag LJ 682 = 
(ATR 1964 SC 1320) was under provi- 
sions of the Bombay Tenancy and Agcvi- 
cultural Lands Act. 1948, but the provi- 
sions of the Act applicable to the Vider- 
bha Region, namely, the Bombay Ten- 
ancy and Agricultural Lands (Vidarbna 
Region) Act, 1958, are in pari materia, if 
not exactly identical, The Supreme 
Court- relied for its decision upon Sec- 
tions 2 (18), 4, 14 and 29 (2) of the Bom- 


bay Act of 1948, and the equivalent pro-- 


visions of the Bombay Act of 1958 ap- 
plicable to Vidarbha are Sections 2 (£1) 
and (32), 6, 19 and 36 (2). No doubt 
also, Dahya Lala’s case, 1962 Nag LJ 682 
= (ATR 1964 SC 1320) was a case where 
a mortgagee in possession had created 
tenancy rights in a third party. But it 
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subject to the exceptians | 


‘pancy rights 
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was held in that case that the crection 
of those contractual tenancy rights was 
in the ordinary course of managemert of 
the property by the mortgagee in pos- 
session and under authority derived from 
the mortgagor. Therefore, at the time 
when they were created, they were law- 
fully created and the possession and 
cultivation of the tenant was lawful. We 
have already shown that in the case be- 
fore us also the same is the position. 
Here instead of there being a mortgagee 
in possession there is a persan in posses- 
sion under a right of maintenance. But 
when Gayabai created annual leases in 
favour of Wasudeo, we have shown that 
she inducted the tenant on to the land 
in the ordinary course of management 
of that land and under authcrity expres- 
sly derived from the Vyavasthapatra. The 
rights of the landlord then passed to the 
petitioner Dhansa by the decree in the 
pre-emption suit and the latter was sub- 
stituted in place of Namdeo. There-ore, 
the position in the present case is exact- 
ly the same as it was in Dahya Lala’s 
case, 1962 Nag LJ 682 = (AIR 1964 SC 
1320). We do not think therefore that 
although that was a case where a mort- 
gagee in possession had created a ten- 
ancy, the principle of that case will not 
apply in the present case. It applies 
with equal force. 

16. What we have so far said 
would be sufficient to dispose of the first 
question referred to us; but it is neces- 
sary to notice some cases on which re- 
liancé was placed on behalf of the peti- 
tioner Dhansa. Two cas2zs of the 
Supreme Court, AIR 1952 SC 205 and 
Harihar Prasad v. Deonarain Prasad, AIR 
1956 SC 305. were relied upon. Both 
these cases laid down the principle that 
under the general law a mortgagee in 
possession cannot confer upon a lessee 
greater rights than the mortgagee him- 
self possessed: Therefore, no lease can 
be created by a mortgagee in possession 
which is to enure beyond the time that 
the mortgagee himself is ta remair in 
possession. But in both the cases an 
attempt was made on behalf of the per- 
sons holding possession to get out of that 
principle of general law by urging that 
the occupants in both those cases had 
become either occupancy tenants or ten- 
ants under the Bihar Tenancy Act (3 of 
1885). In both the cases, however, the 
Supreme Court held, on an examination 
of the position and status of the tenants 
that they had not acquired any rights 
under Sections 20 and 21 oz the Bihar 
Tenancy Act. They pointed out in the 
second of the two cases mentioned above 
that before the person can claim occu- 
under Section 21 of the 
Bihar Tenancy Act, he must estaklish 
that he is a raiyat as defined in Section 5 
(2) and (3). and as the defendants were 
not raiyats as defined in Section 5 (8), 
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they could not claim any right under 
Section 21. In the first case, a similar 
finding is given in para. 11 at p. 207. 
Once that issue was decided against the 
tenant, the normal principle of law that 
a mortgagee in possession cannot create 
a lease which is to enure beyond the 
term of the mortgagee’s own possession 
becomes applicable. 
we have shown that the contractual 
rights between Gayabai who claimed 
under the landlord and the tenant 
Wasudeo were not alone -operative but 
that Wasudeo had on the coming into 
force of the new- Tenancy Act become a 
deemed tenant under Section 6 and there- 
fore the statutory rights: which he . had 
acquired as a statutory tenant (the deem- 
ed tenant under Section 6) would over- 
ride the contractual relations. The very 
fact which. was not found in the two 
cases before the Supreme Court has been 


found in the present case both by the 


Naib Tahsildar as well as the Revenue 
Tribunal, and in our opinion, rightly. 
The cases relied on. therefore, will not 
apply in the present case. - 


17. Another decision of ‘the 
Supreme Court in Lachaiah v. Subra- 
hmanyam, AIR 1967 SC 1793 was relied 
upon. But here again. the facts were 
entirely different. One Kaveramma who 
was a widow, -had adopted a son to her 
deceased husband Ramaliangayya. Dis- 
putes arose between the widow and the 
adopted son. The adopted son filed a 
suit for possession against Kaveramma. 
During the pendency of the - suit, the 
widow was prohibited by an injunction 
from dealing with the lands in suit in 


any way. Nevertheless, she inducted on’ 


to the land certain persons who were the 
appellants before. the Supréme Court and 
who claimed that they were. .tenants 
under the Hyderabad Tenancy and: a 
cultural Lands Act (21 of *1950). ` 
Supreme Court negatived. this Seana 
of those so-called tenants. In para. 
they observed: 


“The appellants pute this :Courĝ 
never were the tenants of Ramalingayya. 
They were inducted on the land -by his 
widow -after the decree of the suit for 
declaration of title and possession in 
favour of the adopted son. -After the 
passing of the decree, the possession. of 
the widow could not be that of a tres- 
passer and it was not open to her to 
create any right in the land in favour 
of anybody. It was argued. however both 
before the High Court and before this 
Court that the appellants were entitled 
to the benefit of Section 5 as they. were 
lawfully cultivating the land and should 
therefore be deemed -to be tenants of 
such land. [It may be noted that Sec- 
tion 5 of the Hyderabad Tenancy and 
Agricultural Lands Act, 1950. is in similar 
terms to Section 6 of the Bombay Ten- 


In the present case, ` 


Supreme Court it was not. 


- gion.to Dhansa on 11-3-1961. 


A.I. R. 


ancy and Agricultural Lands (Vidarbha 
Region) Act]. It was contended that the 
word ‘lawfully’ was to be taken in con- 
junction with the words ‘cultivating’ and 
the legislature intended to protect the 
actual tillers of the soil even if the per 
son who put them in possession. was - 
found not to have any title to the land, 
This would .indeed be a very strange 
provision of the law and would, if up- 

d, amount to encouraging tresspass on 
the land by persons who had no shadow 


of title and creating rights in favour of 


others although they themselves had no 
title to the land.” 
The crucial difference between that case 
and tre present one was that in that case 
the -person who inducted :the tenants on 
to the land in dispute . had. no title in 
herself whatsoever, whereas in. the pre- 
sent ease, we have already shown, Gaya- 
bai kad ample title to induct Wasudeo 
on to the land, and therefore Wasudeo’s 
cultivation must be held to be lawful 
cultivation which in the case before the 
In our 
opinion, the present case would clearly 
fall within the principle laid down by 
the Supreme Court in Dahya Lala’s case, 
1962 Nag LJ 682 = (AIR 1964 SC 1320) 
and accordingly we- must answer the first 
Te referred to us in the affirma- 
ve 
18. ‘Then we turn to the second 
quest-on, namely, whether the doctrine of 
lis pendens woud apply on the facts of . 
this case. We will assume for the sake © 
of comsidering this point that a lis was 
pending. Civil Suit No. 54-A of 1944 
was decreed on 27-3-1944 and by that 
decre2 the petitioner Dhansa had been 
given title to the land in dispute upon 
his dspositing the pre-emption price. It 
has keen stated before us that an execu- 
tion proceeding owas also pending and 
ultimately the. Civil Court gave posses- 
-For want 
of ary documents pertaining to` the ex- 
ecution proceedings we have not been 
able to verify the facts but as we have 
said, we will assume that a lis from the 
commencement of Civil Suit No. 54-A of 
1944 sometime in the year 1944 till 11-3- 
1961 was pending. The short question is 
whether the other requirements of: Sec- 
tion 52 of the Transfer of Property Act 
have been fulfilled. One-of the require. 
ments is that laid down in Section 52 by 
the words-“so as to affect the rights of 


any other party thereto under any decree 


or order which may be made therein.” 


, In other words, the transfer which is hit 
-by the provisions of Section -52 must’ be 


a transfer which affects the rights of the 
other party claiming under any decree 
or order. Now, in this respect. we have 
already recounted the facts. We have 
shown -that Namdeo had granted rights 
to Gayabai under the Vyavasthapatra and 
wher Dhansa filed his suit for pre-emp-= 


1971 


tion against Daolat Singh and others, he 
made Gayabai a party to the pre-emp*ion 
suit. Gayabai had there pleaded that she 
was in possession of the field in satis- 
faction of her claim for maintenance and 
the decree which was ultimately passed 
in favour of Dhansa expressly made a 
reservation in her favour by providing 
that “the plaintiff (Dhamsa) shall be en- 


titled to po possession after th: the deat! death o of the 
defendant No. 4 (Gayabai)” who was to 


remain in its possession till her death. 
Therefore, the decree was in terms sub- 
fect to the rights of Gayabai- under the 
Vyavasthapatra. 

19. If the decree in -favour of 
Dhansa was subject to the rights which 
Gayabai had under the Vyavasthapetra, 


then no question can arise of Gayabai 
affecting the rights of Dhansa by the 
grant of the lease to Wasudeo so long as 
Gayabai was alive. In fact. we tave 
already shown that when Gayabai l2as- 
sed out the land to Wasudeo, she acted 
in terms of and under the authority 
given to her by the Vyavasthapatra, sub- 


ject to which Dhansa had taken his 
decree. Therefore. the one essential re- 
requirement of Section 52 that the pro- 
perty cannot be transferred “so as to 
affect the rights of any other party 
thereto under any decree” has not keen 
made out in the present case and lease 
given by Gayabai was a valid lease on 
the date on.which it was given. The 
doctrine of lis pendens therefore would 
not apply. 

20. Reference was made in this 
respect to a decision of this Court in 
Ramdas Popatlal v. Fakira Pandu, 59 
Bom LR 46 = (AIR 1959 Bom 19). No 
doubt, it was laid down in that case 
that any leases which are affected by the 
doctrine of lis pendens embodied in Sec- 


ticn 52 of-the Transfer of Property Act 
do not enable the lessee to claim the 
statutory rights of -a tenant under the 
Bombay Tenancy and Agricultural Lands 
Act, 1948. In that case. the mortgagor 
had granted a lease pending a suit which 
was filed by the mortgagee and it was 
held that the lessee could not claim 
rights under the Tenancy Act in dercga- 
tion of the mortgagee’s nights. No doubt, 
that decision 
contention if the doctrine of lis pendens 
applies but we have shown that the 
oe cannot apply in the present case 
at a 


21. Moreover, in that | case, we 
find that counsel on behalf of the lessee 
did not rely on Section 4 of the Bcm- 
bay Tenancy and Agricultural Lands Act 
1948, at all, nor did -he take the. stand 
which has been taken in the present case 
that the lessee had become a deemed 
tenant under the provisions of Sec. 6 
fin that case Section 4 of the Bombay 
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supports the petitioner's- 
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Act of 1948). This is clear when we con- 
sider the argument as put at p. 49 (of 
Bom LR) = (at p. 21 of AIR) of the re- 
port, which is to the following effct: 
“Now, Mr. Desai. who appears on 
behalf of the tenant, points out that in 
this case it was the mortgagor wko lef 
the property to opponent No. 1. -He 
failed to make an application within the 
time mentioned in Section 3-A of the 
Tenancy Act of 1939 for a declaration 


. that the tenant was not a protectec ten- 


ant. The result was that the tenart be- 
came a protected tenant under the pro- 
visions of Section 3-A of the old Act, 
and such a person is to be regardsd as 
a protected tenant for the purposes of 
even the 1948 Act.” 
The contention there advanced there- 
fore was that the tenant had accuired 
the - status of a protected tenant under 
the Act of 1939 and the Act of 19¢8 re- 
cognised that status, and therefore, the 
tenant in ‘that case should be held to be 
a protected tenant. It was never argued 
that quite apart from the pro ected 
status under the old Act, by virtue of 
provisions of the new Act itself, the ten- 
ant being in lawful possession must be 
deemed to be a tenant. It is that argu- 
ment which is in the way of the peti- 
tioner in the present case, and it is that 
argument which, in our opinion makes 
Wasudeo ` a tenant in this case Imving 
regard to the principle laid down in 
Dahya lLala’s case, 1962 Neg LJ 632 = 
(ATR 1964 SC 13260). If lawful pessses- 
sion alone makes a person a tenant under 
the Act and if being a tenant under the 
Act, all the protective provisions thereof 
are attracted and he cannot be dispos- 
sessed except as provided in the Act, 
it is doubtful if the doztrine-cf Hs 
pendens which is a doctrine of general 
law can apply. This argument however 
was never advanced in Ramdas Popztial’s 
case, 59 Bom LR 46 = (AIR 1959 Bom 
19). The report also does not show that 
there was any finding given of lawful 
possession of the tenant in that case, 
We cannot therefore regard that case as 
a decision upon the contention now ad- 
vanced in. this case on the basis of 
Dahya Lala’s case, 1962 Nag LJ 632 = 
(AIR 1964 SC 1320) that Wasudeo must 
be held to be a deemed tenent under the 
provisions of Section 6 of the new Ten- 
ancy Act. We hold that upon its -erms 
the principle of Section 52, T. P. Act 
cannot apply to the present case. 
22. Quite apart from this, the 
contention that the transfer in favour of 
Wasudeo. by Gayabai by way of lease 
was voidable because of the operation of 
the doctrine of lis pendens has no where 
been adumbrated in the petition oat of 
which this reference arose and we do not 
think that the petitioner is therefore 
entitled to urge that point in this peti- 
tion, However, since the learned single 


£ 
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Judge whose attention was not invited 
to this lacuna in the petition proceeded 
to consider the contention, we have dealt 
with it above. We may also say that 
other points arising out of the provisions 
of Section 52 of the Transfer of Pro- 
perty Act were raised, but since, In our 
view, upon the ground which we have 
set forth, Section 52 does not apply. We 
need not go into any further grounds. 
his answer question No. (2) in the nega- 
tive. 
- 23. We may also say so far as 
- the petitioner is concerned that Mr. 
Kherdekar did attempt to argue several 
other points of law. but since those 
- points did not arise upon the question 
referred we declined to hear him on 
those points. 
24. With these answers, the 
papers will be returned to- the learned 
Single Judge for disposal.of the Special 
Civil Application. Costs shall be costs 
in the Special Civil Application. . 


` Answered accordingly. 
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Narayanrao Shamrao Deshmukh and 
others, Petitioners v. State of Maha- 
rashtra through Secretary Revenue Dept. 
Govt. of Maharashtra Bombay and others, 
Respondents. 

Spl. Civil A pplns. Nos. 163 of 1967 
and 724 of 1968, */-28-4-1970 from order 


of Mah. Rev: Tribunal, Nagpur. D/- 
30-11-1966. 
(A) ‘Tenancy Laws -— Maharashtra 


Agricultural Lands (Ceiling on Holdings)’ 


. Act (27 of 1961), S. 2 (11) — Family — 
Members of —— Having defined shares in 
pak aah — Not family within meaning 
bi S. 2 (11) — Hindu Succession 
(1956), S. 6. 


Members of joint Hindu family 
taking well defined shares in family pro- 
perty under Hindu Succession Act (1956) 
on death of Karta cannot be said to 
constitute family within the meaning. of 
Section 2 (11). They are also not other 
persons who by custom or usage are 
joint in estate. ` They are tenants in 
common and: not joint tenants. AIR 1969 
Bom 77 and AIR 1967 SC 272, Dist; 
AIR 1966 Bom 169 and (1896) ILR 23 
Cal 670 (PC), Ref. ‘to. - 

` (Paras 11, 12) 


(B) Tenancy os '— . Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act (27 of 1961), S. 4 — Family mem- 
bers holding well defined shares in land 
as tenants in common — Land of each 
member alone to be considered for deter- 
mining ceiling. (Para 12) 


LN/LN/F954/70/BNP/G - 


Act. 


A. I. R. 


(C) Tenancy Laws -~- Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act (27 of 1961), S. 2 (22) read with Sec- 
tion 4 — Person includes family where 
family as a whole owns land — Does not 
include family whose members have 
defined shares in the land. (Para 12) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Bom 144 (V 57)= 

1969 Mah LJ 813, Dadarao v. 
State of Maharashtra 13 
(1969) AIR 1969 Bom 77 (V 56)= 
1968 Mah LJ 441, Parvati v. 
Janabai 13 
(1967) ATR 1967 Sc 272 (V 54)= 
1967-1 SCR 7, Satrughan Isser. 
` v. Sabujpari . E3 
(1966) AIR 1966 Bom 169 (V 53)= 
ILR (1966) Bom 728, Rangubai _ , 
v. Laxman 2 
(1896) ILR 23 Cal 670 = 23 Ind 
App 37 (PC), Jogeswar Narain: . 
Deo v. Ram Chandra Dutta 12 
- (in. Spl. C. Appin. No. 163 of 1967) 
P. P. Deo, for Petitioners; P. 


-Palshikar, Asst. Govt. Pleader, for Res- 


pondent No. = and Advocate General. 
(In. SpL C. Appln. No. 724 of 1968) 
S. N.. Kherdekar, for Petitioners} 
P. G. Palshikar, Asst. Govt. Pleader, for 
Respondent No. 1. 
JUDGMENT: These two petitions 
raise a common question of law and are 


dealt with together. 


2: Special Civil. Application No. 
163 of 1967. is by the three heirs of one 
Shamrao Deshmukh who died on 15-6- 
1957 leaving behind him his son 
Narayanrao, his widow Sulochanabai and 
his mother Gangabai, who are the pre- 
sent petitioners. While Shamrao was 
alive he and the petitioner No. 1 formed 
a joint Hindu family in which according 
to the Hindu Women’s Right to Pro- 
perty Act, 1937, Shamrao’s widow and 
Narayanrao’s mother Sulochanabai, had 
a right to.claim partition in the event of 
the partition between the father and the 
son and after the death of Shamrao she 
had a right to claim partition from her 
son Narayanrao. The Hindu Succession 
Act which came into force with effect 
from 17th June 1956 made the mother 
also an heir along with the son and the 
widow and in the. share owned by the 
deceased Shamrao during his life time 
the -son, the widow and the mother held 
equal shares. As per the decision of the 
Division Bench. of this Court in Rangu- 
bai v. Laxman, AIR 1966 Bom 169 when 
the interest of the deceased coparcener 
is to be determined under Section 6 of 
the Hindu Succession Act, the Courts 
have first to determine what is the pro- 
perty available for partition, then 
partition all the -corparcenary pro- 
perty setting aside the share of the 
widow to which she is entitled in her 
own right and divide the share of the 
deceased -coparcener amongst the heirs. 
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Thus when a Hindu zoparcener leaves 
a widow and a son on his death, cm a 
partition during the life time of nim, the 
widow would have been entitled to one- 
third share and on succession to a further 
one-sixth share. On the basis of this 
decision for determining the share wnich 
would go to the heirs cf Shamrao it will 
have to be assumed that there wes a 
notional partition immediately before the 
death of Shamrao between him, his son 
and the wife and Shamrao would have 
had only one-third share in the property 
which would devolve on his death on his 
heirs under Section 8 of the Hindu Suc- 
cession Act. On the basis of the auzho- 
rity of this decision, his son Narayanrao 
would be having four-ninth share, the 
widow Sulochanabai would have had 
four-ninth share and tke mother Gamga- 
bai would have had on2-ninth share. On 
the death of Shamrac these respective 
shares became defined and would on their 
respective deaths go to thair own heirs. 
Thus the three heirs of Shamrao would 
become the tenants-in-common having 
well defined shares in the property leit 
after the death of Shamrao. 


3. Special Civil Application No. 
163 of 1967 arises out cf the proceed_ngs 
under the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961, 
which shall hereinafter be referred to as 
the Ceiling Act which came into force 
with effect from 26th cf January 1962. 
The joint family of Shamrao and 
Narayanrac held 305-49 acres of land in 
the Vidarbha Region and mostly in the 
Nagpur District, the ceiling area being 
108 acres in some places and 96 acrea in 
others. If total area cf 305.49 acres is 
taken to be as one unit then there would 
admittedly be much excess area in the 
occupation of the petitioners and “hat 
much excess area would be Hable to be 
oe as surplus under the Ceiing 

ct. 


4, After the coming into force of 
the Ceiling Act, the petitioners filed a 
joint return showing the total extent of 
land as 305.49 acres bu: contending that 
by a y arrangem=nt between the 
parties on 30-3-1957 their shares in the 
property were defined and accordirgly 
these petitioners were holding distinct 
shares in the property and each of them 
was entitled to retain land upto the œil- 
ing area. Out of the <otal area shcwn 
it was alleged that some of the proper- 
ties were already transferred ard they. 
could not be taken into account. Ater 
considering all the objections of the peti- 
tioners, the Sub-Divisicral Officer with 
powers of the Collector found that the 
total area to be taken into consideration 
for determining the surplus land would 
come to 304-63 acres and with this only 
We are concerned in the Special Cévil 
Application No, 163 of 1967. With res- 
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pect to this area the contention cf the 
petitioners was that they were no longer 
members of a Hindu Undivided family 
on the death of Shamrao, nor did it form 
a group or unit, the members of which 
by custom or usage are joint in estate or 
possession or residence and, therefore. 
the ceiling and the surplus area heve to 
be determined with respect to theic res- 
pective shares. This contention found no 
favour with the Sub-Divisional Officer 
who held that the petitioners are joint 
in estate and possession by custom and 
thus the group of these persons would 
constitute a ‘family’ within the defini- 
tion of the word ‘family’ in Section 2 (11) 
of the Ceiling Act. It fucther appears 
from the order of the Sub-Divisional 
Officer that the petitioner No. 1 
Narayanrao and his ground-mother peti- 
tioner No. 3 Gangabai were joint in mess 
and residence also which would suggest 
that the petitioner No. 2, the mother of 
the petitioner No. 1 is having a separate 
residence. 

5. In appeal before the Maha- 
rashtra Revenue Tribunal the only point 
for consideration was whetker the whole 
of the land measuring 304.62 acres should 
be taken as one unit as belonging to the 
family as defined in Section 2 (11) or 
whether the share of each of the peti- 
tioners should be taken separately to find 
out the surplus area with each of them. 
The Revenue Tribunal agreed with the 
view expressed by the Sub-Divisional 
Officer taking the view that since the 
petitioner No. 1 and the other petitioners 
are living jointly and he is managing 
the property on behalf of the other peti- 
tioners, they must be held to be mem- 
bers of the Hindu joint family or at 
least the three members of the joint 
family held the property in jointness. 
The Revenue Tribunal. therefore, took the 

view that the family will be considered 
as one unit and the right to hold the 
area under the Ceiling Act will have to 
be decided in that fashion. Taking, there- 
fore, 96. acres of land as the ceiling area 
for this unit of all the three petitioners 
the Tribunal held in agreement with the 
Sub-Divisional Officer that the remain- 
ing land was the surplus. 

G. In Special Civil Application No. 
724 of 1968, the land in question was 
owned by one Mahadeoappa of village 
Adgaon, tahsil Akot, district Akola. He 
died on 10-6-1960 leaving behind him his 
widow Bahnabai, son Jagannathappe and 
the married daughter Mandakini, Bahna- 
bai was called upon to file a correct re- 
turn on which she showed in the return 
the total land of 160.29 acres contending. 
however, that she had only one-third 
share in the lands of Mahadeoappa which 
she was separately managing and the 
ceiling area for that place being 78 
acres, no land of hers should be declared 
as surplus. The petitioners also alieged 
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that they had one-third share in the 
lands and the lands falling to their share 
did not exceed the ceiling area. They 
also raised other contentions about some 
lands being with the tenants which 
should be excluded from consideration. 
Out of the two lands said to be with 
the tenants, the Deputy Collector accept- 
ed their contention with respect to one 
field and rejected with respect to the 
other, with the result that the total land 


that could be taken for consideration for’ 


determining the surplus would be 157.15 
acres. The Deputy Collector taking the 
heirs of Mahadeoappa as one unit found 
that the surplus area with those persons 


was 79.15 acres. The finding has been . 


eonfirmed by the Maharashtra Revenue 
Tribunal also in appeal. 


7. The heirs of Mhadedappa 
were contending before the Deputy Col- 
lector that they had been separately 
cultivating the lands. The Deputy. Col- 
lector took the view that, in the. first 
place, they could neither partition the 
land. nor could sub- divide the same in 
view of the provisions of Section 6 of 
the Ceiling Act nor was there any docu- 
mentary evidence to show that the lands 
were cultivated separately. The Deputy 
Collector took the view that the total 
land was a joint family property -held 
by the successors of Mahadeoappa. How- 
ever, with respect to the petitioner No. 2 
Mandakinibai, he observed that she was 
married in 1958 and her father died in 
1960 and, therefore, she could not be re- 
garded as the member of thè joint fami- 
ly also. If the property - left on the 
death of Mahadeoappa was his self- 
acquired or separate property, then under 
Section 8 of the Hindu Succession Act 
each of them will have one-third ‘share 


in that property. If, however, the pro. 
of Mahadeoappa . 


perty left on the death 
was his joint Hindu family property, 
then the widow Bahenabai would have 
four-ninth share, son Jagannath would 
have four-ninth share and the daughter 
Mandakinibai would have  one-ninth 
share. The Revenue Tribunal, however, 
expressed that 
material on record to show whether the 
property held by Mahadeoappa was his 
separate property or the joint family 
property. However, if the shares of the 
three heirs namely, the two petitioners 
and Bahenabai are to be taken separately 
for the purposes of determining the sur- 
plus area, then it could not make any 
difference whether the property. was the 
separate property. of Mahadeoappa or it 
was the joint family property because in 
either case the shares of each of the 
three: persons would be less than the 
ceiling area and no land would be liable 
to be declared as surplus. The point for 
consideration in this case also is the 
same as in the earlier case, namely, whe- 
- ther the whole property left by deceased 


Narayanrao v. State (Padhye J.) 


it was difficult for 
. without a division. there was separate 


there was no definite 


` ed in . Section 2 


A.L R. 
Mahadeoappa and now owned by the 
three co-heirs, Behenabai, Jagannathappa 
and Mandakinibai in defined shares 
should be taken as one’ unit for the pur- 
poses of determining the surplus area. 
Mandakinibai is admittedly a married 
woman and resides with her husband and 
does not reside with her mother and 
brother. The contention of Mandakini- 
bai that she is separately managing her 
one-third share has been dealt with by 
the Revenue Tribunal in casual manner 
stating: 


“Their stand has been that the pro~ 
perty of each heir was separately manag- 
ed and to that effect are the versions of 
Vithalappa, Baban and Dattuappa. Their 
versions are really not very forceful and 
them to say how 


cultivation and separate management.” 

It was, therefore, observed that there was 
no allegation of a partition or division 
and the evidence of separate manage- 
ment was neither kere nor there and of 
no legal consequence. ‘The Revenue Tri- 
bunal further observed that each one of 
them has no doubt an undivided share 
in the property but each one of them 
has that undivided interest in the whole 
of the property. It. therefore, took the 
entire area of 157.15 acres as one unit 
of which there were three co-owners 
éach having different fractional shares 
and on. the basis of this, it declared an 
area of 79.15 acres of land as surplus. . 


8 In the ceiling proceedings on 
the’ basis of Bahenabai’s return these 
petitioners had objected to amy area be- 
ing declared as surplus contending that 
they had one-third share each in the 
property, but their objections were re- 
jected. © 

9. Section 4 of the Ceiling Act 
provides that subject to the provisions 
of, this Act, no person shall hold land 
in” excess of the ceiling area. as .deter- 
mined in the manner hereinafter provid- 
ed in the Act. Sub-section (2) thereof 


‘provides that subject to the provisions 


of this Act, all Jand-held by a person: in 
excess of the ceiling area, shall be deem- 
ed to be surplus land. and shall be dealt 
with in the manner hereinafter provid- 
ed for surplus land. Section 2 (22) defines 
the word “person”. According to this 
definition, “person” Includes rs family. 
“Family” has been defined in S. 2 (11). 
It says :— 
“ ‘family’ includes a Hindu undivid- 
ed family and in the-case of other per- 
sons, a group or unit the members of 
which by custom or usage, are joint in 
estate or possession or residence.” 
The. term “member of a family” is defin-. 
(20). “Member of a 
family” means a father, mother, spouse, 
brother, son, grandson, or dependent 
sister or daughter, and in the case of a 
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Hinu undivided family a member ther2- 
of and also a divorced and dependent 
daughter. It-would thus be seen that 
the ceiling area has to be determined 
with respect to a person of a family and 
the excess land has to be declared sur- 
plus. If the family consists of more than 
five members. then the ceiling area to 
be retained by the family is increas2d. 
as per the provisions of Section 6 of. the 
Ceiling Act. which provides as under: 

“6. Where a family consists of men- 
bers which exceed five in number, the 
family shall be entitled to hold land ex- 
ceeding the ceiling area to the extent of 
one-sixth of the ceiling area for earth 
member in excess of five. so however 
that the total holding shall not excead 
twice the ceiling area; and-in such case 
in relation ta the holding of that family, 
such area shall be deemed to be tre 
ceiling area: 

Provided that for the purpose of 
increasing the holding ef a family in 
excess of the ceiling area as aforesaid, 
if any member thereof holds any land 
separately, he shall not be regarded as a 
member of that family for such purpose.” 


Under the ordinary Hindu Law in the 
case of a coparcenary,. the interest of the 
deceased coparcener would go. by survi- 
vorship to the surviving coparceners. This 
principle has been recognised even by 
Section 6 of the Hindu Succession: Act. 
which provides that when a male Hindu 
.dies after the commencement of this Act, 
having at the time of his death-an in- 
terest in a Mitakshara coparcenary pro- 
perty, his interest in the property shell 
devolve by survivorship upon the surviv- 
ing members of the coparcenary and not 
in accordance with this Act. There is. 
however, a proviso to this section which 
= modifies the ordinary Hindu law. A2- 
cording to this proviso, if the deceased 
had left him surviving a female relative 
specified in class I of the Schedule or a 
male relative specified in that class who 
claims through such female relative. the 
interest of the deceased in the Mitakshara 
coparcenary .property -shall devolve ky 


testamentary or intestate succession, as 


the case may be, under this Act and not 
by survivorship. In the two instant 
cases it is the proviso to Section 6 of 
the Hindu Succession Act that wouid 
come into operation because in both 
these cases on the death of the mae 
member, there are female relatives speci- 
fied in class I of the Schedule. namely, 
In the first case. the mother and tle 
widow. and in the second case, the widow 
and the daughter. Explanation-1 to ths 
section is also important. It says: 


“Explanation 1: For the purposes of 
this section. the interest of a Hindu 
Mitakshara coparcener shall be deemed 
to be the share in the property thet 
would have been allotted to him if a 
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. ed family is the 
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partition of the property had taken place 
immediately before his death, irrespec- 
tive of whether he was entitled to claim 
partition or not.” 

In both these cases before me, it is clear 


‘that there is no longer a coparcenary on 


the deaths of Shamrao in one case and 


‘Mahadeoappa in the other in the absence 


of anything to show that Narayanrao and 
Jagannathappa in their turn have sons. 
the coparcenary will continue. 
That would not, however, make any dif- 


ference so far as the female heirs are 


concerned, though they might continue 
as members of a joint family, with the 
exception of Mandakini. The question, 
therefore, | is whether the three persons 
in each of the two cases could be said 
to be other persons or a grcup or unit, 
the members of which by custom or 
usage, are joint in estate. or possession 
or residence and hence the ‘family’ 
within the meaning of S. 2(11) of the Ceil- 
ing Act for the purposes of determining 
the area to be retained by them and for 
the declaration of the surplus area. 

10. A Hindu coparcenary is a 
much narrower body than the joint 
family. A Hindu coparcenary includes 
only those persons who acquire by birth 
an interest In the joint or coparcenary 
property. These are the sons, grand- 
sons and great grand sons of the holder 
of the joint property for the time being, 
The conception of a joint Hindu family 
constituting a coparcenary is that of a 
common male ancestor with his lineal 
descendants in the male line within four 
degrees counting from and melusive of 
such ancestor. The coparcenary is pure- 
ly a creature of law. It cannot be creat- 
ed by act of parties. However. the joint 
Hindu family is much wider body and 
consists of all persons lineally descended 
from the common ancestor and include 
also the family members such as the 
wives of these persons and their un- 
married daughters. . However. the daugh-~ 
ter ceases to be a member of her father’s 
family on marriage and becomes a mem- 
ber of her husband's family. In Special 
Civil Application No. 724 of 1968, the. 
position. therefore, is clear that Manda-~ 
kinibai who was married even before 
the death of Mahadeoappa ceased to be 
a member of Mahadeoappa’'s family and 
also could not be a member of the 
family on Mahadeoappa’s death along 
with her mother Bahenabai and brother 
Jagannathappa. The joint and undivid~ 
normal condition of 
Hindu society and an undivided Hindu 
family is ordinarily joint not only in 
estate. but also in food and worship. The 
existence of joint estate is noi an essen- 
tial requisite to constitute a joint family 
and the family which does not own any 
property may nevertheless be joint. 
However. where there is joint estate and 
the members of the family become 
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separate in estate, the family ceases to 
be joint, though mere ‘severance in food 
and worship does not operate as a separa- 
tion. These are the principles which 
have long been accepted and have been 


stated by Sir Dinshaw Mulla’s: Hindu | 


Law in Chapter XII, Sections 212 to 214. 
Thirteenth Edition. It is in the light of 
these principles that the question arising 


in these cases will have to be considered. 


with reference to the definition of the 
word “family” given in Section 2 (11) of 
the Ceiling Act. 

11. The definition of the word 
“family” is an inclusive definition and 
includes a Hindu undivided. family. A 
‘Hindu undivided family’ will include a 
Hindu coparcenary as well as an ordi- 
nary joint Hindu family without there 
being any coparceners. Besides these two 
categories the word. “family” also in- 
cludes other persons who are joint in 
estate or possession or residence and a 
group or unit, the members of which by 
custom or usage are joint in estate or 
possession or residence. During the Life 
time of Shamrao he, his son Narayan- 
rao, wife Sulochanabai and mother 
Gangabai formed a joint Hindu family 
and Shamrao and Narayanrao were the 
coparceners thereof. After the death of 
Shamrao, Narayanrao being the only 
surviving coparcener there no longer re- 
mained a coparcenary, but the joint 
family of Narayanrao, Sulochanabai and 
Gangabai would continue. There is 
nothing to show that Narayanrao, 


. Sulochanabai and Gangabai separated in 


residence after the death of Shamrao 
and the devolution of his interest on 
Narayanrao, Sulochanabai and Gangabai. 
The remaining’ property devolved on 
Narayanrao as a sole surviving copar- 
cener or on him and his sons, if any. 
That property together with the property 
which he got on succession out of 
Shamrao’s share would constitute: his 
family property. Similar would be the 
case in the other case on the death of 
Mahadeoappa. On his .death his- son 
Jagannathappa and. widow Bahnabai 
would continue as members of the family 
though that cannot be said about his 
daughtér Mandakini, who went out of the 
family on account ‘of marriage prior to 
the death of Mahsdeoappa. The latter 
part of the definition of the word 
“family” would not, therefore, apply to 
these persons and they would be covered 
by the first part of the definition itself. 
After the death of Shamrao, Narayanrao, 
Sulochana and, Gangabai have well- 
defined shares in their own rights con- 
ferred on them by statute, namely, the 
Hindu Succession Act and not on ac- 
count of their being members of a Joint 
Hindu family. The whole of the pro- 
perty on the death of Shamrao now 
owned by Narayanrao, Sulochanabai and 
Gangabai ‘cannot be said to be the pro- 


perty of the Hindu family as a whole.{ 
Similarly, on the death of Mahadeoappa, 
Jagannathappa, Bahnabai and Mandakini 
have also well defined shares in their own 
rights under the Hindu Succession Act 
and it. cannot ‘be ‘called the property of 
the family and in no case the property 
which has devolved on Mandakini can 
be called to be a property of the family. 
Even if the three persons in the first 
case and the two persons in the second 
case can be said to be other persons in 
the definition of the word “family”, they 
cannot be said to be the members of a 
group or unit which by custom or usage 
are joint in estate or possession or resi- 
dence. On getting their shares on the 
death of a member of the family, they 
may elect to enjoy their shares separate- 
ly and also may have separate residence 
and it cannot be said that because for 
the sake of convenience they live to- 
gether or enjoy the property jointly 
though in separate shares, they are doing 
so by any custom or usage. In fact, the 
latter part of the definition of the word 
“family” contemplates some clans or 
tribes which by long custom or usage 
reside together or have joint estate or 
possession without anyone of them having 
any defined share in the property as in|‘ 


-the case of a ccparcenary where no 


coparcener can predicate his share while 
the coparcenary continues. This latter 
part is included in the definition to cover 
such groups or units which are akin to 
a Hindu coparcenary, but cannot be in-: 
cluded in the first part of the definition. 


12. In the instant cases it cannot 
be said that the three members in the 
first case and two members in the se- 
cond are joint in estate or possession be- 
cause each of them has got a well defin- 
ed share in the property and would be 
in possession to the extent of that share. 
These persons are tenants-in-common and 
not joint tenants since each of them has 
got a well defined share. As laid down 
by the Privy. Council in Jogeswar. 
Narain Deo v. Ramchandra Dutt, (1896) 





-ILR 23 Cal 670 at p. 679 (PC), the prin- 


ciple of joint tenancy is unknown to 
Hindu Law except in the case of copar- - 
cenary between, the members of an un- 
divided family. Since the three members 
in the first case and the two members 
in the second do not form a coparcenary, 
they cannot be said to be joint tenants. 
No doubt, under Section 2 (22) of the 
Ceiling Act, “persons” includes a family, 
but while construing Section 4, the word 
“person” can be read as “family” where 
the family as a whole owns land and 
would not include cases where the mem- 
bers of the family have defined shares 
in the same., This would be clear from 
the proviso to Section 6 of the Act. 
Under Section 4 read with Section 6 a 
family consisting of five members would 
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be entitled to retain land upto a ceiling 
area and land in excess thereof would 
be declared as surplus. 
the members of a family exceed five in 
number, then for each additional mem- 
ber an area to the extent of one-sixth 
of the ceiling area is allowed, so how- 
ever that the total holding shall rot 
exceed twice the ceiling area. -But wh le 
so calculating the ceiling area'a memter 
of the family who holds . 
separately is not to be regarded as a 
member of that family for such purpose. 
Even though, therefore, ordinarily a per- 
son may be a member of a Hindu joimt 
family for the purposes of the Ceiling 
Act, he would not be held to be a mem- 
ber if he holds land sevarately. This 
would show that in determining the ceil- 
ing area even with respect to perscns 
who are members of a family, a person 
holding separate property is to be ecn- 
sidered as a separate unit and with res- 
pect to him the ceiling area has to be 
fixed. If in the instant cases the mem- 
bers of the joint family had exceeded 
five in number then while determining 
the ceiling area of Narayanrao in the 
one case and Jagannathappa in the other, 
the land held by Swulochanabai and 
Gangabai in the first case and held oy 
Bahnabai in the other, could not have 
been taken into consideration for increas- 


ing the holding of a family in excess of © 


the ceiling area. 
ing the ceiling 


Similarly, in determin- 
areas with respect to 


Sulochanabai, Gangabai or Bahnabai, the- 


areas held by Narayanrao or Jagannath- 
appa would not be taken into considera- 
tion. It would thus appear that in the 
first case, Narayanrao, Sulochanabai and 


Gangabai and in the other case, Jagan- 


nathappa and Bahnabai would not con- 
stitute a family for the purposes of the 
Ceiling Act. Of course Narayanrao, his 
wife, sons, unmarried daughters and 
mother, in the first case, and in the other 
case Jagannathappa, his wife. sons, un- 
married daughters and mother wotld 
constitute a family for the purpcses of 
calculating the area to be retained 5y 
him. The lands which have devolved upon 


these persons are held by these persons - 


separately as they are tenants-in-common 
though the lands may not actually be 
divided by metes and bounds. Each of 


them can be said to be lawfully in actual. 


possession of the land as owner to tne 
extent of his or her share. It follows 
from this, that while determining the 
land. to be retained and declaring tne 
land as surplus, the land of each tenart- 
in~common or each individual owner 
alone has to be taken into considera- 
tion and it is with reference to him or 
her. alone that the family members are 


to be ascertained and the area to be re- 


tained has to be found. 
13. Applying these tests 
determining the area 


while 


Narayanrao v. State (Padhye J.) `’ 


However, whan _ 


any land. 


to - be -‘retainad 
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under Section 4 of the Ceiling Act, the 
lands owned by Narayanrao, Sulochana- 
bai and Gangabai in the first case and 
by Jagannathappa and Bahnabai in the 
second case have to be separately zon- 
sidered. In the first case, Narayanrao 
and Sulochanabai have four-ninth snare 
each in the property left on the d2ath 
of Shamrao and Gangabai has one-ninth 
share. It is with respect to these s=pa- 
rate shares that the surplus area has to 
be found separately. In the total area 
of 304.63 acres land which is in excess of 
four-ninth share of Naravanrao and 
Sulochanabai and one-ninth share of 
Gangabai would . alone be declarec as 
surplus land. In the other ease also 
Jagannathappa and Bahnabai have ur- 
ninth share each in the 157.15. acres of 
land left after the death of Mahadeozppa 
ane Mandakini has got one-ninth share. 

In this case also the excess area’ will 
have to be determined with respec: to 
four-ninth share of Jagannathappa and 
Bahnabai and one~ninth Share of Manda- 
kini. The decision cited on bzshalf of the 
respondents in Parvati v. Janabai. 1968 
Mah LJ 441=(AIR 1969 Bom 77) has in 
fact no application to the present cas>. It 
was a case under the Hindu Worren’s 
Right to Property Act and question was 
whether after the partition of a family 
property the share obtained by a mem- 
ber of the joint Hindu family retained its 
character as joint family property. This 
has nothing to do with the question in- 
volved in these cases. Satrughan ksser 
v. Sabujpari, AIR 1967 SC 272 is also 
not helpful for determinazion of the 
question before us as it dealt with the 
Hindu Women’s Right to Property Act 


‘and the nature of the interest the widow 


got. on partition. The decision of this 
Court in Dadarao v. .State of Maha- 
rashtra, 1969 Mah LJ 813 == (ATR 1970 
Bom 144) is applicable to a limited ex- 
tent, namely, with respect to the siare 
of Mandakini in the second case anc on 
the- authority of this decision in no zase 
can Mandakini’s share be taken into zon- 
sideration for determining the ceiling 
area of Jagannathappa and Bahanabci. 
14. The Lower Courts, thereiore, 
were not justified in taking the wnole 
property left. on the death of Shamrao 
in the first case and Mahzedeoappe in 
the other case as one unit for the pur- 
poses of determining the land wich 
could be retained and the land waich 
could be declared as surplus. Accord ng- 
Iy. the orders of the Sub-Divisional Offi- 
cer, and the Maharashtra Revenue Tri- 
bunal in both the cases are set aside So 
far as Special Civil Application No. 724 . 
of 1968 is concerned, the total land being 
157.15 acres, the shares of Jagannath- 
appa, Bahnabai and Mandakini woulc be 


‘Jess than the ceiling area which is 78 


acres. Thus no land out of this 157.15 
acres of land could be declared as sur- 
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plus and the proceedings with respect 
to this land have to be quashed. They 
are accordingly quashed and it is held 
that no land out of 157.15 acres is liable 
to be declared as surplus. 


15. So far as Special Civil Appli- 
eation No. 163 of 1967 is concerned, the 
celling area comes to 96 acres. In this 
land Gangabai has one-ninth share which 
is less than the ceiling area and as such, 
so far she is concerned no land can be 
declared as surplus. So far as Narayan- 
rao and Sulochanabai are concerned, 
each of them has got four-ninth share 
and their shares may exceed the ceiling 
area. It is not known as to how many 
are the members of Narayanrao’s family. 
Unless that is determined, it cannot be 
said whether there is: any surplus area 
or not. Similar would be the case with 
Sulochanabai. The Collector or the 
Sub-Divisional Officer with Collector’s 
Powers will have, therefore, to make fur- 
ther enquiries with respect to the land 
which can be declared surplus vis-a-vis 
Narayanrao and Sulochanbai separately. 
After making such determination, if any 
land is found to be surplus, then such 
surplus land will be so declared and the 
landholders Narayanrao and Sulochana- 
bai as well as Gangabai will be given an 
option as to which lands they want to 
retain to themselves and which lands 
could be declared as surplus. 

16. In the result, both the Special 
Civil Applications Nos. 163/67 & 724/868 
are allowed. . The proceedings -.out of 
which Special Civil Application No. 724 
of 1968 arose are quashed and no fur- 
ther enquiry is necessary in that case; 


whereas the case out of which Special. 


Civil Application No. 163 of 1967 arises 
is remanded to the Sub-Divisional Offi- 
eer for further -enquiry in accordance 
with law and for taking necessary action 
thereon. A difficulty. might arise in this 
case as to which land could be declared 
as surplus. If there is an agreement be- 
tween the three landholders, an option 
should be given to these three land- 
holders to agree to the lands which they. 
together wish to retain to themselves 


leaving the matter of division of that- 


land inter se to them and the Jand which 
they want to be declared as surplus 
should be declared as surplus. In. case, 
however, the three landholders do ` not 
agree amongst themselves as to which 
land should be declared as surplus, then 
it will be open to the Sub-Divisional Offi- 
eer to declare so much land which is 
found to be in excess of the ceiling area 
with respect to each of the landholders 
from the total area as surplus land. 


17. Both the petitions are allow- 
ed, but there will be no order as to costs 


in either of them. 
Petitions allowed. 
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Tukaram Sitaram Gore, Appellant Vi 


` 


State, Respondent. i 


Criminal Appeal No. 131 of 1969, D/- 
27-2-1970. : 

(A) Penal Code (1860), S. 304-A — 
High speed of motor vehicle does not by 
itself prove rashness or negligence of 
driver (X-Ref. (i Motor Vehicles Act 
(1939), S. 116). 1968 ACY 124 (SC), Rel. 
on. (Para 3) 

(B) Penal Code (1860), S. 304-A — 
Non-blowing of horn by driver of motor 
vehicle at particular road does not prove 
negligence of driver when there is pro- 
hibition under traffic rules to do so — 
(X-Ref. (i) Motor Vehicles Act (1939), 
Section 116). (Para 4) 


(C) Penal Code (1860), S. 304-A — 
There can be no presumption of negli- 
gence from the mere fact that a man is 
knocked down and killed by a motorist 
— (X-Ref. (i) Motor Vehicles Act, (1939), 
S. 116) — (X-Ref. (ii) Evidence Act 
(1872), S. 114). ATR 1968 SC 829, Rel. 
on. ae , l (Para 6) 

In order to hold accused liable under 
Section 304-A there must be evidence not 
only of rashness or negligence acceptable 
to Court but also that the rash or negli- 
gent act of accused was the proximate 
cause of death and that there must be 
a direct nexus between the death of a 
person and rash or negligent act of ac- 
cused. (Para 6) 
Cases Referred: Chronological Paras 


(1969: 71 Bom LR 634 = 1968-1 

SCR 121, Bhalchandra Waman 
_ Pathe v. State of Maharashtra 4 
(1968: AIR 1968 SC 829 (V 55)= 

70 Bom LR 536, Suleman Rahi- 
_ man v. State of Maharashtra 6 
(1968: Criminal Appeal No. 154 of 

1965, D/-21-3-1968 = 1968 ACJ 

424 (SC), Mohanta Lal Saha v, 

State of West Bengal . 3 
-S R. Bontal and Mrs. V. Bontal, for 
Appellant; V. T. Gambhirwala, Asst, 


_ JUDGMENT: This is an appeal by 
the accused who has* been convicted by 
the learned Presidency Magistrate, 29th 
Court, Dadar, of the offence under Sec- 
tion 304-A of the Indian Penal Code and 
sentenced to one ‘year’s rigorous impri- 
sonment.. The facts of the prosecution 
case are that there is a road somewhere 
near Wadala, known as Rafi Ahmed 
Kidwai Read which is fn four lanes, each 
of which is separated from the other by 


- Govt. Pleader, for the State. 


a slightly raised reservation track for 
pedestrians. It has been conceded before 


me by the learned Assistant Government 


' Pleader. Mr. Gambhirwala, after taking 
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instructions from an officer of the Trafic 
Control Department in Court, that of 
these four lanes, the two eastern lanes 
are one way, namely. for traffic pro- 
ceeding from North to South; and the 
two western lanes are for traffic proceed- 
ing the other way, namely, from South 
to-North. It has also been conceded ky 
Mr. Gambhirwala after taking instruc- 
tions as aforesaid. that the outer lanes 
on either sides. that is. the lanes runnirg 
along foot-paths on each side. are intend- 
ed for heavy traffic, namely. for buses 
and trucks, whereas the other lanes are 
for private cars and taxis. It has also 
been conceded before me by Mr. Gambhic- 
wala that by virtue of Notification N>. 
11698/Traffic dated 29th June 1962 issued 
by the Commissioner of Police, Greater 
Bombay. in exercise of the powers con- 
ferred upon him by Rule 268 (2) of the 
Bombay Motor -Vehicles Rules, 1953, 
published in the M. G, G. Part I, Bom- 
bay Division. dated 30-8-1962, page 1455, 
there was. and still is, at the place where 
the incident occurred an absolute prohi- 
bition, inter alia, against the blowing of 
horn by drivers of motor vehicles. I am 
stating these facts at the outset because 
they do not appear on the record, but 
Mr. Gambhirwala has, very fairly, assisz- 
ed the Court by taking necessary instrue- 
tions and making the statements just re- 
corded by me, so as to avoid the case 
having to be sent back for the purpose 
of formal evidence being taken to prove 
these facts. 


2. At about 11-30 a. m., on tke 
13th of March 1968, a beggar-boy aged 
about 8, was crossing Rafi Ahmed Kidwai 
Road from West to East. He had already 
gone across 3 of the 4 lanes of the road 
and had come upto the reservation track 
between the 3rd and 4th lanes, the 4th 
lane being the one adjoining the easter 
foot-path. At that time, the motor lorry 
driven by the accused came along tke 
4th lane proceeding in a north to south 
direction and knocked down the boy just 
as he began to cross that lane and had 
walked about 3 paces from the reserve- 
tion track. The facts stated by me till 
now are in the nature of admitted facts. 
Though in the written statement filed by 
the’ accused in the trial Court. he hes 
tried to make out that the deceased bey 
might have dashed against the rear wheel 
of his lorry, that could not be a correct 
statement, having regard to the evidence 
in the case. In my opinion, however, 
even accepting in toto the evidence of 
the two eye-witnesses Kasturi Satayya 
Lingayya and ‘Yasminkhan Yasinkhan, 
the former of whom has lodged the First 
Information Report in this case, the prc- 
secution has failed to prove that tke 
death of the unfortunate boy was due to 
any rashness or negligence on the part 
of the accused. Three facts are relied 
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upon by the State for that purpose as. 
having been proved by the evidence of 
the two  eye-witnesses as well as the 
panchnama (exhibit “B”) and the evi- 
dence of Sub-Inspector. Garud, and they 
are these: 


. (1) the two eye-witnesses Kas‘uri 
Satayya Lingayya as well as Yasminiknan 
Yasinkhan have stated that the lorry ‘was 
being driven by the accused at the time 
of the incident “in a fast speed.” 

(2) those two witnesses state that the 
accused did not blow the horn; and — 

- (3) the motor lorry did not stop im- 
mediately, but stopped about’ 100 or 150 
feet away from the spot where the 20y 
was knocked down. 


These facts are relied upon by Mr. 
Gambhirwala as showing that the accus- 
ed was driving the motor. lorry in a rash 
and negligent manner. I must, therefore, 
proceed to deal with each of these facts 


-relied upon by Mr. Gambhirwala on be- 


half of the prosecution. ; 

3. As far as the first point is con- 
cerned, the Supreme Court has, in its 
unreported decision, D/-21-3-1368 in Cri- 
minal Appeal No. 154 of 1965 (SC), Feld 
that the use of the expression “high 
speed” (that being the expression used 
by a witness in the case before thej 
Supreme Court) was not enough to prove 
rashness or negligence, unless evidence 
was elucidated from the witness who 
used that expression as tc what his 
notion of speed was. As far as witness 
Kasturi Satayya is concerned, no evi- 
dence whatsoever has been elicited from 
him to show what his noticn of “fast 
speed” was. As far as witness Yasmin- 
khari is concerned, an attempt has bzen 
made to elicit from him, in the course 
of cross-examination, as to -what his 
notion of “fast speed” was, and he- stated 
that the lorry was, in his opinion, tro- 
ceeding at a speed. of 35 miles per hour 
when the boy was knocked down. The 
speed of 35 miles per hour is, no doubt, 
slightly in excess of the speed-limit in 
the city (except along Marine Drive), but 
it can by no means be said to be a spzed 
which is so excessive as to amount, per 
se, to rashness or negligence. The evi- 
dence that the accused was driving the 
motor lorry at fast speed at the time of 
the incident is, therefore, of no avail to 
the prosecution in the present case. 


4. That brings me to the nexf 
point which was relied upon by Mr. 
Gambhirwala, and that is -the fact that 
the accused did not blow the horn. Not 
blowing the horn cannot, of course, 
amount to rashness, but Mr. Gambhir- 
wala’s contention is that it does amount 
to negligence. As far as that contention 
is concerned, I am afraid notions prevail- 
ing prior to the introduction of the 
silence zone in the city still persist as 


me 
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. far as subordinate Courts are concerned. 

As already stated by me above, it is 
common ground that the place of the in- 
cident in this case fell within the silence 
zone. .Under those circumstances, to ex- 
pect the driver of a motor vehicle to 
blow the horn is to invite him to do an 
act which is not only improper, but 
which violates a notification issued under 
Rules which have statutory force. The 
Supreme Court has defined the Expres- 
sion “criminal negligence” used in Sec- 
tion 304-A of the Indian Penal Code as 
meaning gross and culpable neglect or 
failure to exercise the reasonable and 
proper care which it was the imperative 
duty of the accused to have exercised 
( (1969) 71 Bom LR 634 at p. 637). If the 
driver of a motor vehicle does not blow 
the horn because the prevailing traffic 
rules prohibit him from doing so, in my 
opinion, it cannot be said that he has 
failed to exercise “reasonable and pro- 
per” care, nor could it be said that duty 
to blow the horn was “imperative” upon 
ihim, so as to hold him guilty of negli- 
gence. Moreover, it must be borne in 
mind that the boy was on the reservation 
track which was meant for pedestrians 
and, if he stepped down suddenly and 
walked across 2 or 3 paces as the evi- 
dence seems to show, there would hardly 
be any time for the accused to blow the 
horn, or to avoid the impact. 


5. The third contention of Mr. 
Gambhirwala mentioned above, would 
have some force, but for the fact that 
the subsequent conduct of the accused 
in getting out of the motor-lorry and 
running away showed that he did not 
stop the motor-lorry immediately, either 
because he was afraid of being manhan- 
died by the crowd or what is perhaps 
more likely, because he wanted to dis- 
appear so as to be able to deny, later 
on, that it was he who was at the wheel 
of the- motor-lorry at the time of the 
incident. This, therefore, is not a case in 
which the only inference that can be 
drawn from the fact that the motor-lorry 
was not stopped by the accused till 100 
or 150 feet away from the place of the 
incident would be that he could not con- 
trol the motor-lorry. Under those cir- 
cumstances, the Court cannot infer rash- 
ness or negligence on the part of the 
accused from that fact. 


6. There is no other fact emerg- 
ing from the prosecution evidence from 
‘which such an inference cen be drawn. 
Hearing criminal appeals during the last 
few months, I have come across several 
eases of prosecutions under Section 304-A 
in which Magistrates 
presumed negligence, .once a man is 
knocked down and killed by a motorist. 
There can be no such presumption. Not 


only must there be evidence of rashness 
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appear to have 
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or negligence acceptable to the Court but, 
as laid down by the Supreme Court in 
the case of Suleman Rahiman v. State 
of Maharashtra, 70 Bom LR 536 at p 
538 = (AIR 1968 SC 829 at p. 831) there 
must be proof that the rash or negligent 
act of the accused was the proximate 


‘ cause of the death and there must be a 


direct nexus between the death of a per- 
son and the rash or negligent act of the 
accused. In rurning-down cases the 
death -of the pedestrian may very well 
be purely accidental, or may be due to 
his own negligence. To presume that 
because a pedestrian has been knocked 
down and has died, the driver of the 
motor vehicle that knocked him down 
must be guilty of rashness or negligence 
overlooks these two possibilities. It is 
necessary for subordinate Courts to bear 
in mind that the prosecution must pro- 
duce evidence to establish rash or negli- 
gent driving of the motor vehicle by the 
accused. I am told that, at one time, it 
was the practice of the Chief Presidency 
Magistrate of Bombay to allot- running- 
down cases only to those Magistrates who 
knew motor-driving. The traffic problem 
in the city has now become very acute 
and I wonder whether it would not be 
advisable for the Chief Presidency Magis- 
trate to revert to that practice, if it is 
possible to do so. 


T. In the result, I allow the ap- 
peal and set aside the conviction as well 
as the sentence passed upon the accused 
by the trial Court. Bail bonds cancelled. 


Appeal allowed. 
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Shakila Banu, Appellant v. Gulam 
Mustafa, Respondent, 


A. F A. D. No. 899 of 1969, D/-12-3- 
1970, against order of D. G. Mutalik, 
Tas J., Dhulia, in Appeal No. 89 of 

(A) Mohamedan Law — Marriage — 
In husband’s suit for restitution of con- 
jugal rights wife’s evidence about cruel- 
ty does not require corroboration. 


(Paras 6, 8) 
_ (B) Evidence — Appreciation of — 
Civil case — Evidence of party — Cor- 


roboration — Necessity—Rule of corro- 
boration is generally a rule of prudence 
to be applied reasonably bearing in mind 
all surrounding circumstances. (Para 6) 

(C) Civil P. C. (1968), S. 96 — Ap- 
preciation of evidence — Opinion of trial 
judge about credibility of witnesses 
should not be ordinarily disturbed in ap- 
peal — Appellate Court should not reap- 
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preciate oral evidence and arrive at fini- 
ings contrary to those of trial judge. 
(Paras 5, 10, 1) 
(D) Civil P. C. (1908), S. 100 — 
Lower Appellate Court ignoring law re- 
lating to review of oral evidence by 
court of Appeal commits substantial error 
so as to render, its findings liable to be 
set aside in second appeal. 
(E)-Mohamedan Law -— Marriage — 
Husband’s suit for restitution cf conjug 
rights — Wife cannot be compelied to 
live with husband if she has a reasoa- 
able apprehension that her life with her 
husband is impossible 


her. AIR 1927 Bom. 264 and 1897 £C 
395, Applied. l (Para 12) 
Cases Referred: Chronological -Paras_ 


(1949) AIR 1949 Assam 14 (V 36)= 
53 Cal WN 302, Mirjan Ali v. 


Maimuna Bibi 5, 7 
(1927) AIR 1927 Bom 264 (V 14)= f 

29 Bom LR 332, Bai Jivi Vv. 

Narsing Lalbhai 2, 13 
(1916) ATR 1916 PC 256 (V 3) = 

43 Ind App 73, Ram Prakash ve 

Anand 10 
(1915) AIR 1915 PC 1 V 2) = 

42 Ind App 110. Bombay Cotton l 

Mfg. Co. v. Motilal 10 
(1897) 1897 AC 395 = 75 LT 249, 

‘Russell v. Russell - 12 
(1895) "1895 AC 384, Mackenzie Vv. 

Mackenzie 13 
(1867) 11 Moo Ind App 551 = 8 

WR 3 (PC), Moonshee Buzloor 

Ruheem v. Shumsheroonissa . 

Begum’ 13 


A. A. Omar, for Appellant; vV. S. 
Kotwal, for Respondent. 

JUDGMENT: This Second Appeal 
filed by one Shakila Banu arises out of 
a-suit filed by her husband, the respon- 
dent, Gulam Mustafa for restitution of 
conjugal rights. They were marricd 
according to the rites of their community 
known as Momin Mohamedans Jn 
January 14, 1961. The wife resided wih 
the husband for about 3 years after sne 


attained puberty. The husband, who is. 


a weaver, is living jointly with his 
father. The husband alleged in the suit 
that although he never illtreated the 
wife and a daughter was born to them 
sometime in May 1966, the wife wanted 
him to live separately from his father. 
The husband refused and hence the wife 
went to reside with her parents in 
November 1966. She wanted divorce 
from him and therefore filed an applica- 
tion for maintenance under Section 488 
of the Criminal Procedure Code making 
false allegations against the husband tkat 
he was g and gambling and 
threatened to injure the wife. He, there- 
fore, prayed for a decree for restitution 
of conjugal rights in the suit which was 
filed on March 31, 1967, in the Court of 
the 4th Joint Civil Judge, J. D. Dhulia. 
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or dangerous to, 


Haji Abdul Gafur Dinmohamed. 
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2. The wife resisted the suit con- 
tending that the husband was addicted 
to drinking and- gambling and. he always 
threatened her with injuries to her per- 
son. She alleged that the husband was: 
beating her and illtreating her and sent 
her to reside in her father’s house saying 
that she should never return. She deni- 
ed that she had asked’ the husband to 
reside separately: and submitted that 
several meetings of the panchayat of the 
community were held for re-union of the 
plaintiff and the defendant but they were 
of no avail.as the husband persisted in 
illtreating the wife. She further stated 
that she was not willing to ga and reside 
with her husband as there was danger 
to her life. -She also contended that the 


' suit was filed by the husband only as a 


counter blast to her- application for main- 
tenance, 

A The necessary issues were 
framed by the trial Court and the 
‘parties mainly relied on oral evi- 
dence. The husband examined him- 
‘self and his father as well- as two 
neighbours Abdul Gafur Kalekhan a 

e 
wife also examined herself and two res- 
pectable elder members of the communi- 
ty Fajlu Rehaman and Abdul Jabbar. 
The evidence of the husband and the 
wife was conflicting. The learned Civil 
Judge believed the wife’s evidence which 
was supported by the evidence of her 
witnesses Fajlu Rehman and, Abdul 
Jabbar; relied on the admissions made ` 
by the father of the husband, that the 
suit was filed one year after the pancha- 
yat of. the community had decided that 
the wife should go to the husband and 
directed the husband to beheve himself. 
He -also relied on the fact that the suit 
was filed, as admitted by the husband 
because the thought of filing a claim for 
restitution of conjugal rights occurred 
to him when the wife filed an applica- 
tion for maintenance; and dismissed the 
suit of the plaintiff. In the course of his 
judgment, the learned Civil Judge had 
given very good reasons for believing 
the wife, observing as follows in para 9 
of his judgment: 

“The defendants. Ex. 22, stated that 
while she was residing with the plain- 
tiff, he and his parents used to beat her 
ike an animal, they did not use to give 
‘her food and finally they left her at her 
father’s house saying that she should not 
return to them. In her cross-examina- 
tion she stated that they used to beat 
her after closing door and repeated. all 
the allegations of (illtreatment. She 
denied that she ever asked the plaintiff 
to reside separately from her parents. 
She does not now want te go to the 
plaintiff because she feels that there is 
danger to her life. No reascn was sug- 
gested in her cross-examination why she 
should state false~hood against the plain- 
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tiff with whom she was married. She 
‘is a young lady of 22 years in age, ap- 
pears to be quite innocent in the wit- 
ness-box, and her evidence showed that 
-it was not possible for her to state a 
false story of illtreatment:” 

The learned Judge also considered as re- 


liable the evidence of Fajul Rehman and 


Abdul Jabbar, who were the elders af 
the community. Fajul Rehman’s evi- 
dence was to the effect that the plaintiff 
and his parents illtreated the wife and 
he had advised the father of the plain- 
tiff to see that the defendant was not 
Ultreated on two or three occasions. He 
had attended the panchayat as an old 
man of the community. The father of the 
husband had admitted before him that 
his son was not behaving properly. The 
learned Civil Judge observed: “The wit~ 
ness is an old man and there was no 
reason for him to state a false story 


about the illtreatment given to the defen- 


dant. He stated that he had report of 
the bad conduct of the plaintiff. The 
old man, who is a devout Mohamedan, 
would have not taken part in meeting 
held to give divorce to the defendant, 
if he had disbelieved in the allegations 
against the plaintiff.” With regard to 


Abdul Jabbar, who was also cited :as a ~ 


witness on behalf of the plaintiff and 
who also referred to the panchayat meet- 
ings of the community held for reconci- 
liation between the husband and the wife, 
the learned Judge - observed: 

“But the evidence of Abdul J. abbar 
clearly shows that at every time there 
was complaint of illtreatment and the 
plaintiff was asked to behave properly. 
Tf the complaint of treatment was false, 
the Sardar of the community would not 
have advised the plaintiff to behave pro- 
perly. He would have straightway put 
the blame on the defendant. and. asked 
her to return to her husband. The fact 
that the panchayat: asked the defendant 
to go to the plaintiff does not mean that 
there was no illtreatment The 
members of the panchayat who were all 

of stronger sex and under the infulence 

of their ancient culture. must have decid- 
ed to ask the defendant to go to her 
husband in spite of the illtreatment to 
her. For me the fact that there was a 
question before the panchayats about the 
iitreatment is more important than their 
decisions, because the decisions clearly 
seem to have been given ignoring the 
complaint of illtreatment following the 
ancient culture which favour the stronger 
sex. Thus the evidence of Abdul Jabbar 
shows that the ‘defendant was being 
treated with cruelty.” 

4. The learned Judge dishelieved 
the father of the husband Abdul Hamid 
because he was not frank enough to 
admit that he had stated before Abdul 
Jabbar that his son had illtreated the 
wife. The learned Judge further relied 
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on the admission made by his witness 
that ‘the present -suit was filed because 
the defendant filed application for main- 
tenance and observed: “these facts show 
that the father is one with the son and 
his evidence being tainted with in- 
terestedness cannot be said’ to-help the 
plaintiffs claim.” In view of the admis- 
sion of the two witnesses on behalf of 
the husband in the - cross-examination 
that they were not on visiting terms with 
the father of the plaintifI or the plain-~ 
tiff, the learned Judge disbelieved their 
evidence observing as follows:— 

“It is difficult for an 

know the conduct of the husband with 
his wife much less when he is not a 
frequent visitor. The evidence of the 
witness which is in the. form of a 
character certificate and which on the 
face of it appears to be a procured one, 
and how to suit it the case of the plain- 
tiff, is thus worth rejecting.” 
The learned Judge relied on the admis- 
sion of the husband himself in the cross- 
examination, as stated above, that he 
thought of filing this claim for restitution 
when the defendant filed the application 
for getting maintenance; and came to the 
conclusion that the suit was not brought 
to renew the conjugal relations but only 
to trouble the wife. After discussing the 
entire evidence the learned Judge con- 
cluded: “For the reasons stated above, 
I have to decide issue No. 1 in the affir- 
mative. There is-sufficient evidence to 
infer a good deal of illtreatment, which 
may be a little bit short of physical 
cruelty. It is now clear that the cir- 
cumstances are such to make it unsafe - 
for the defendant to return to her hus- 
band’s house. The relief of restitution 
of conjugal rights is discretionary, and 
in the circumstances of the case, it would 
be proper to refuse the same. The suit 
should be dismissed with costs.” 


5. I have quoted the above pas- 
sages to emphasise the careful and pro- 
per reasoning of the learned Civil Judge 
in support of his findings and decree dis- 
missing the suit. The husband filed an 
appeal against the said decree; and, in 
appeal, the learned Assistant Judge, 
Dhulia, who heard it set aside the find- 
ings, allowed the appeal and decreed the 
husband’s suit merely reviewing the 
aforesaid conflicting oral testimony of 
the husband and wife and their wit- 
nesses and holding that the wife had not 
satisfied “that there was a reasonable ap- 
prehension that it would not be safe for 
her to go and stay with her husband.” 
In doing so. the learned Judge adopted 
a wholly wrong approach to the evidence 
in the case by thinking that in all matri- 
monial cases the uncorroborated testi- 
mony of one of the parties to the mar- 
riage was not sufficient to prove cruelty 
and there must be corroboration, relying 


outsider to . 
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on a decision in Mirjan Ali v. Maimuna 
Bibi, ATR 1949 Assam 14. Apart from 
‘|this wrong approach the learned Assis- 
tant Judge acted illegally in reviewing 
the evidence without following the well 
settled principles with regard to the 
power of the Appellate Court to re- 
appreciate the oral evidence and to arrive 
at findings contrary to the findings of 
the trial Judge, who had the advantage 
of seeing and hearing the witnesses. 

6. There is no rule of matrimonial 
law that even in a husband’s suit for 
restitution of conjugal rights, the wiie's 
evidence requires ‘corroboration. -he 
Indian Evidence Act dces not require 
corroboration, of a party in Civil 
Cases. The rule of corroboration is 
generally a rule of prudence. and 
practice to be applied reasonably having 
regard to surrounding circumstances. 
If the wife is beaten inside the husband's 
house, I do not think that it would be 
possible for the wife to produce wit- 
nesses to the beating having regard to 
the common course of events in such 
cases. The learned Assistant Judge was 
therefore wrong in approaching the evi- 
dence of the wife as if she was required 
to be corroborated. 

As In AIR 1949 eas 14, the 
wife had filed a suit for a declaration 
that she had been divorced from ver 
husband. It was alleged by her that 
after the marriage she lived with Aer 
husband as his wife but the defendant 
iltreated her physically and mentaily, 
and illfeeling arose between them as a 
result of which on January 12, 1642, she 
had accepted talaq under the terms of a 
kabinnama and hence she prayed for a 
declaration as stated above. The bus- 
band contested the suit denying the ill- 
` treatement and talaq. The Munsif in the 
Court of First Instance, who tried the 
suit, held that allegations of cruelty were 
not proved, disbelieved the plaintiff re- 
garding the actual pronouncement of 
talaq and dismissed the suit with costs. 
In an appeal by the wife, the Special 
Subordinate Judge found that there was 
no independent evidence of illtreatm2=nt 
but that such independent evidence 
was not to be expected in mari- 
monial’ cases and believing the wife 
and in view of the kabinnama, decreed 
the plaintiff’s suit. That decree was set 
aside by Lodge, C. J. and Thacani. J. 
firstly on the ground that in the absence 
of a formal pronouncement of Talaq. a 
kabinnama was not sufficient to dissalve 
a marriage under the Mohamedan Law. 
It is true that they also obsérved taat 
“it is a well established principle tnat 
in matrimonial cases the uncorrobdorated 
testimony of one of the parties to che 
marriage is not sufficient to prove cervel- 
ty and there must be some corrobora- 
tion of that evidence, though obviously 
it was not necessary to examine an eye- 
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witness to the alleged acts of cruelty.” 
They were not inclined in that casa, to 
rely on the evidence of the wife who 


. was the plaintiff and who had to prove 


cruelty, as there was only the uncorro- 
borated testimony of the wife denied by 
the husband. 


&. With respect, the true rule is, 
in my judgment, rightly statec in 
Tolstory’s Law and Practice of Divorce, 
sixth edition. at page 66 as follows:— 

“The Courts are reluctant to find 
cruelty on the evidence of the petitioner, 
unless there is corroborative evidence to 
support his allegations, but corrobora« 
tion is not essential. though it is in 
practice required unless its absence can 
be satisfactorily accounted for: corrobora~ 
tion is probably more necessary in un- 
defended than in defended cases.” 
Similarly the Law is stated in paragraph 
531 at page 276 of Halsbury’s Laws of 
England, Third Edition, volume 12 as 
follows: 

“Cruelty must be proved beyond 
reasonable doubt. Corroboration is re- 
quired in the Divorce Division whenever 
it can be obtained, unless its absence can 
be satisfactorily accounted for. Corro- 
boration should be looked for in any 
charge of cruelty. In cruelty cases, cor- 


‘roboration may be afforded by the evi- 


dence of friends. neighbours, or doctors 
who have seen bruises or other external 
manifestations,” 
The Law is perhaps more precisely and 
properly stated in paragraph 101 at page 
167 of Rayden on Divorce, Tenth Edi- 
tion, as follows:— 

“Corroboration of the petitioner's 
evidence is probably not required zs an 
absolute rule of law; but the Court in 


‘practice requires it, unless the absence 


of corroborating witness can be satis- 
factorily accounted for. Evidence of a 
witness to the effect that he or she saw 
the injuries, marks or bruises witkin a 
day or two of such injuries having been 
inflicted is admissible, though any state- 
ment made to the witness in the absence 

of the party implicated is not. Any fact 
will be corroboration which renders it 
more probable that the witness’s testi- 
mony is true on any rmaterial point.” 

Thus corroboration is not an absolute re- 


: quirement to enable the Court to beHeve, 


in a matrimonial cause, the petitioner’s 
evidence. None of these authorities has 
gone to the extent of saying that even 
where, as in the present case. defence of 
cruelty is raised against a claim for res- 
titution of conjugal rights corroboration 
must be insisted upon by the Courts. 


9. Moreover, I find that the learn- 
ed Assistant Judge ignored without any 
adequate reason all the evidence on the 
record, which corroborated the wife and 
which was the basis of the iudgment of 
the trial Judge. The evidence of Abdul 
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Jabbar which was to the effect that he- 


stood surety for the husband to behave 
properly because the wife had complain- 


ed of jlltreatment before the panchayat. 


and the husband was given a warning 
that he should treat her properly, though 
fully corroborating the. wife, was very 
curiously considered by the learned As- 
sistant Judge as not supporting the wife. 
It is ‘difficult to understand the reason- 
ing of the learned Assistant Judge. - The 
learned Assistant Judge discarded the 
evidence of Fazlu Rehman merely because 
he was related to the defendant’s father 
ignoring all that the trial Judge said 
about this old man, who was the leader 
of the community and who tried to re- 
concile the husband and the wife. He 


is a man of 74 years and he stated that: 


the father of the defendant fold him that 
his daughter was illtreated and this fully 
corroborated the allegation of the wife 
that she was illtreated although the 
details of the illtreatment which she gave 
could be known to herself. The rela- 
tion between this witness and the wife is 
that the mother of the father of defen- 
dant had married this witness’ maternal 
cousin after the death of the defendant’s 
grandfather. The witness emphatically 


stated that the defendant’s father had no’ 
circum-. 


concern with him. In these 
stances, the learried Assistant Judge was 
not justified in proceeding to deal with 
his evidence as that of an interested 
witness though his evidence was con- 
sidered by the trial Judge to be very 
reliable. Although his evidence had“ to 
be considered by him in the context of 
the other evidence, the learned Assistant 
Judge proceeded to deal with his evi- 
dence as if it was entirely his evidence 
that was the basis of the case of the wife. 
The learned Assistant Judge was also 
wrong in explaining away the conduct 
of the husband, who admitted that he 
thought of filing the suit only after the 
wife had filed maintenance application, 
although the husband himself had -not 
. given any. explanation. 

. 10. ‘It is well settled that in a 
matter of appreciation. of evidence and 
the credibility of witnesses the opinion 
of the trial Judge should not be lightly 
disturbed in appeal. See Bombay Cotton 
Mfg. Co. v. Motilal, 42 Ind App 110 = 


(ATR 1915 PC 1), Ram Prakash v. Anand, - 


43 Ind App 73 at p 83 = (AIR 
1916 PC 256) and several other cases 
decided by the Privy Council as well as 
by the Supreme Court which have ac- 
cepted the principle that when a Judge 
hears and sees witnesses and makes a 
conclusion based on. inferences with re- 
gard to what is the weight on balance of 
their evidence, that judgment is entitled 
to great respect, and that quite irrespec- 
tive of whether the Judge makes any 
observation with regard to credibility or 
not. 
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ii. In the present case, the pas- 
sages quoted above from the judgment 
of the trial Court show that the trial - 
Judge had carefully considered. the con- 
flicting oral evidence before bim and 
believed the wife. He bad rightly con- 
cluded that the evidence was sufficient to 
infer a good deal of illtreatment which 
may .be a little - bit short of physical 
cruelty. In my judgment, the learned Ap- 
pellate Judge exceeded his powers as al- 
Court of appeal, failed to follow the 
aforesaid well-settled principles with re- 
gard to review’ of conflicting oral evi- 
dence by the Appellate Court and erred 
in reversing the conclusions and_ findings 
made by the trial Court without any valid) 
reason. Even assuming that corrobora- 
tion of the wife was necessary, corro- 
borative evidence, in the case, was: suff- 
cient. The findings of the Assistant 
Tudge are liable to be set aside, Even 
in a second appeal, as in my view he 
has committed a substantial error in 
ignoring the well settled principles 
of law relating to review of oral evi- 
dence by the Court of Appeal and 
erroneously disbelieved the wife and her 
witnesses. .The absence of medical evi- 
dence regarding the injuries to the wife 
and of .evidence of complaint by the wife 
to her parents about the injuries did not 
justify the appellate Court in reversing 
the findings of the learned trial Judge 
who believed the wife, describing her as 
“quite innocent in the witness-box.” . 


12. Apart from this, it appears 
that the attention cf both the Courts be- 
low was not drawn to the judicial princi- 
ples which ought to be followed in suits 
for restitution of conjugal rights, as 
authoritatively laid down by Sir 
Amberson Marten, C. J. and Madgavkar - 
J. in Bai Jivi v. Narsing Lalbhai, 29 Bom 
LR 332 = (AIR 1927 . Bom 264). The 
relief of granting restitution of conjugal 
rights in a husband’s suit means order- 
ing an unwilling wife to go to her 
husband. This, in my view, was rightly 
criticised as barbarous by Lord Harschel 
in Russell v. Russell, (1897) AC 395 refer- 
red to in Bai Jivi’s case, 29 Bom LR 332 
= (AIR 1927 Bom 264) by Marten, C. J. 
It is a relic of ancient times when slavery 
or quasi-slavery was regarded as natural. 
This is particularly so after the Con- 
stitution of India came into force, which 
guarantees personal liberties and equa- 
lity of status and opportunity to men 
and women alike and further confers 
powers on the State to make special pro- 
visions for their protection and safe- 
guard. Whatever may be the ancient 
law, it is now, difficult to appreciate this 
compulsion on an Indian wife when she 
has a reasonable apprehension that her 
life with her husband is impossible or 
dangerous to her. The Courts must be 
Slow and cautious in these matters, 
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13. The learned Civil Judge in 
the present case, although his attention 
does not seem to have been drawn to 
Bai Jivi’s case, 29 Bom LR 332 = (AIR 
1927 Bom 264) refused the relief stating 
that the circumstances in the case were 
such as to make it unsafe to the wife to 
return to her husband and the relief 


of restitution of conjugal rights was dis- ` 


cretionary. Marten, C. J. has observed 
in Bai Jivi’s case, 29 Bom LR 332 = 
(AIR 1927 Bom 264) at pages 336 and 337 
as follows:— 


“I think they (lower Courts) bave 
lost sight of the nature of the suit, 
which, after all, is one rather akin to an 
action in personam on the Original ‘Side, 
or in the Equity -Courts in Englend. 
I have already pointed out that in 
the arguments in Moonshee Buzbor 
Ruheem’s case, (1867-11 Moo Ind app 
551 (PC) it was described as akin to a 
specific performance action. In two other 
eases Lord Herschell has been dispcsed 
to apply to such a suit some of the prin- 
ciples with which we are all familiar 
sitting in a Court of Equity. I refer to 
the principle that he who seeks equity, 
must do equity or must come into equity 
with clean hands. Accordingly, in 
Mackenzie v. Mackenzie, (1895 AC 284) 
Lord Herschell remarks:— 


“H is not a motion strange to our . 


law that the Court should refuse its aid 
to one who does not come into it with 
clean hands, and when the question 
arises for decision J think it may well be 
considered whether the Court would be 
bound to entertain an action, and grant 
relief at the suit of one whose, meis- 
conduct, though falling 
matrimonial offence, has been the pri- 
mary cause of the difficulty, and has led 
to the refusal to adhere.” 

And then in Russell v. Russel, (1897 AC 
-395) Lord Herschell ‘states:— 


-“Indeed, if the broadest definition of 
cruelty which has been contended for in 
this case were accepted, it would still be 
to my mind unsatisfactory that a bus- 
band who, though stopping short of 
cruetly in that sense, had by insult and 
outrage driven his wife to leave him, 
should. without repentanze for the trast 


or any assurance of amendment for che. 


future. be able to invoke the assistance 
of the Court and call for the strong arm 
of the law to force his wife under pain 
of imprisonment to resume cohabitation. 


One would think that the Court mizht. 


well refuse to afford its assistance to ene 
who aeted thus.” 


14.. With respect, even thougk a 
wife cannot be imprisoned now in exe- 
cution of a decree for restitution of: con~ 
jugal rights, I entirely agree with the 
views expressed by Lord Hersch, 
which appear to have been approved by 


short of a 


His abundance, 
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Marten, C. J. It is true that these were 
not the principles that were in terms, 
followed by the trial Judge. But, in sub- 
stance, he followed the principles as he 
was satisfied that though cruelty as re- 
quired hy matrimonial law was not esta- 
blished, the circumstances of the case 
made it unsafe for the wife to return te 
her husband. 


15. The learned Assistant Judge, 
on the rontrary, ignored these principles, 
perhaps because they were not brcught 
to his’ notice, and proceeded to decree 
the suit wholly because he held thaz the 
wife failed to prove eruelty as required 
by matrimonial law and hence her ap- 
prehension of danger to her was not rea- 
sonable. Such is not the law governing 
suits for restitution of conjugal rights. 
In the present case it is clear that the 
suit was filed for restitution of conjugal 
right only. after the wife had filed an 
application for maintenance under Sec- 
tion 488, Criminal P. C. Merely because 
her application was dismissed during the 
pendency of the suit, it could not be in- 
ferred that there was no justification for 
the apprehensions of the wife that -she 
would not be safe in her matrimonial 
home with her husband. The learned 
Assistant Judge was of the view that he 
was not satisfied that the apprehension 
of the wife was reasonable; but he has 
not approached this question, as he ought 
to have done, from the point of view of 
an average reasonable wife, to whom 
no maintenance was offered,.as in the 
present case, for more than a year be- 
fore the suit and thereafter till now. - It 
is true that she failed to go to the -hus- 
band’s house after the decision of the 
Panchayat for the third time: but it ap- 
pears from the evidence of the panchas 
of the community that the husband had 
undertaken at least twice earlier to . 
behave himself. The apprehension of the 
wife is particularly reasonable because 
the husband failed to behave himself. 
The husband, who is a Muslim, has not 
only a right to marry another wife- 
but also a right to divorce the 
wife by merely pronouncing ‘Talag’ 
as required by Mohamedan Law. As all 
these relevant matters were not con- 
sidered by the learned Assistant Judge. 
his finding that the wife’s apprehension _ 
was not reasonable, must be held to be 
contrary to gond sense. It may be noted 
that Prophet Mohammed said: “Ye are 
not able, it may be, to act equitably ta 
your wives, even though Ye covet it: do, 
not however be quite partial. and leava 
one as it were In suspense; but if Ye be- 
reconciled and fear, then God is forgiv~ 
ing and merciful; but if they separate, 
God can make both independent out of 
for God is abundant, 
wise” (Koran, Surah IV 125 Transla- 
tion by E. H, Palmer. 
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16. For these reasons the decree 
passed by the learned Assistant Judge is 
„set aside and the decree passed by the 
‘learned Civil Judge is restored. The ap- 
peal is allowed. The respondent to pay 
the costs of the appellant in this Court 
and in the lower Aprellate Court. 


Appeal allowed. 
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The Union of India through the. 


General Manager, Central Railway Bom- 
bay, Applicant v. Vithalsa Kisansa and 
Co., Opponent. 


Civil Revn. Appln. No. 38 of 1966, 
D/-22-1-1970 against order. of 
Jahagirdar, Jt. Civil J. Jr. Division, 
Akola, D/-30-9-1965. 


Limitation ` Act (1908), Art. 31 — 
Words “when goods ought to have been 
delivered” — Meaning of — Non-delivery 
or delay in delivery of goods — Limita- 
tion commences on expiry of reasonable 
time required for carriage of goods — 
Relevance of subsequent correspondence 
in determining reasonable time — Test. 


The very fact that Art. 31 deals with 
both cases of non-delivery of goods and 
delay in delivering the goods shows that 
in either case the starting point of limi- 
tation is after reasonable time has elaps- 
ed-for the carriages of the goods from 
the place of despatch to the place of 
destination. The fact that what is 
reasonable time must depend upon 
the circumstances of each case and 
the further fact that the carrier may 
have to show what was reasonable time 
for the carriage of the goods will make 
no difference to the interpretation of the 
words “when the- goods ought to have 
been delivered” which is the prescribed 
‘starting time. Consequently, only such 
subsequent correspondence as would 
throw light on the- “question of determin- 
ing the reasonable -time for carriage of 
goods, can only be taken into account. 
Thus, if the correspondence discloses any- 
thing which may amount to an acknow- 
ledgement of the liability of the carrier, 
that would give a fresh starting point 
of limitation. If the subsequent corres- 
pondence is only about tracing the goods, 
that will not be material in considering 
the, question as to when the goods ought 
‘to be delivered. Further if there is 
anything in the correspondence which 
has a bearing on the question of reason~ 
able time and the carrier wants to go 


back on that, to that extent the carrier- 
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(Pr, 16)-[Prs, 1-2 Union of India v. Vithalsa (Bhole J.) 


Cases Referred: 


A L R. 
may be stopped from denying that. AIR 


1962 SC 1716, Followed. (Para 4) 
Where the correspondence only 
showed that the Railways wanted to 


settle the claim of the plaintiff, it could 
not be construed as the event extending 
the date of limitation. AIR 1952 All 
897 (FB), Distinguished. (Para 3} 
Chronological Paras 
(1962) AIR 1962 SC 1716 (V 49)= 
1963-1 SCR 70, Bootamal v. 


Union of India Z 
(14952) AIR 1952 All 897 (V 39)=— 
ILR (1953) 2 All 654 (FB), 


Mutsaddi Lal v. Governor Gene- 


ral in Council 2, 4 
(1952) "AIR 1952 Nag 77 (V 39)= : 

1951 Nag LJ 254, Governor 

General in Council yv, S. G. 

Ahmed g 
{1933) AIR 1933 Pat 45 o a 

ILR: 12 Pat 67, B. and 

Rly. Co. v. Kameshwar Singh g 


0823) AIR 1923 AN 22 (2) (V 10)= 

ILR 45 All 43, Jugal Kishore v, 

G. I. P. Rly. Co. 4 
K. V. Tambey, for Asolicant: 
ORDER: The applicant Union of 

India through the General Manager Cen- 
tral Railway, Bombay, has come here in 
revision from the decree-passed by the 
Joint Civil Judge, Akola, decreeing the 


. Claim of the plaintiff against the railway 


administration for the recovery of a sum 
of Rs. 155.20. On 17-12-1962, three 
finger bags were booked at Ottappalam 
on the Southern Railway to be carried 
to and delivered to the- consignee af 
Akola on the Central Railway. These 
bags never reached Akola and were not 
delivered. The consignee plaintiff there- 
fore filed a suit against the Central 
Railway claiming a decree for compen- 
sation on 11-8-1964. 

Bi The defendant denied the claim 
and contended that the suit was liable- 
to be dismissed because it was barred 
by limitation. The suit was not filed 
within one year from 22-10-1962 when 
the consignment ought to have been 
delivered. The trial Court considered the 
plea and came to the conclusion that 
there was some correspondence between 
the plaintiff and the railway administra- 
tion and that it continued upto 12-8- 
1963. By this correspondence full infor- 
mation had been called for. The corres- 
pondence showed that an enquiry was 
being made and the railway administra- 
tion had not expressed its inability to 
make delivery of the consignment. Ac- 
cording to the trial Court, the starting 
point of limitation cannot be the date 
on which the goods should have reached 
the destination, but the date of the last 
letter which is 12-8-1963, He has relied 
upon a Full Bench case of the Allahabad 
High Court, Mutsaddi Lal v. . G 
in Council, AIR 1952 All 897 (FB) Ac. 
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cordingly therefore, he decreed the plain- 
tiffs suit. This decree is challenged 
here. The point, therefore, that arises 
here for consideration is to see whether 
this decree is legal and proper. 

3: I have seen the correspondence 
between the plaintiff consignee and the 
railway administration and that cortes- 
pondence appears to be for the purpose 
of supporting the claim of the plaintiff- 


consignee. The correspondence is neither 
on the point of the goods reaching ate. 


to the place of destination, nor does it 
show that there was any acknowlecge~ 
ment later on, of the liability by the 
railways. We have.. therefore, to see 
whether this correspondence would Felp 
the plaintiff by extending the period of 
limitation. In AIR 1952 All 897 (FB), 
the Allahabad High Court seems to have 
taken a view that if the goods do not 
reach the destination on the date waen 
in the normal course of affairs they are 
expected to reach there and the railway 
administration on being approached for 
delivery holds out a hope to the plaintiff 
that the goods would be delivered and 
that the matter was being inquired into, 
then the starting point of limitation 
under Art. 31 of the Indian Limitation 
Act could not be said to be the date on 
which the goods should have reached the 
destination in the normal course. Ac- 
cording to that High Ccurt, the phrase 
“when the goods cought to be delivered” 
in Art. 31 means, the point of time af 
which the carrier undertakes to deliver 
the goods or the date when the carrier 
informs the consignee that it would be 
delivered or when the carrier communi- 
cates to the 


that may be fixed on a consideration of 


events subsequent to thes handing ever. 


of the consignment to the carrier for 
carriage. So far as the instant case þe- 
fore me is concerned, there was neither 
an undertaking by the railway adminis- 
tration nor a contrdct between the par- 


ties to deliver the goods on a particular. 


date. There is nothing on record also 
to show that the carrier informed the 
consignee’ that it would be delivered on 
a particular date. 
on record to show that the Railways in- 
formed the consignee their inability to 
deliver the goods. Now, can our case 
be said to be a case wherein a reason- 
able date could be fixed on a considera- 
tion of events subsequent to the handing 
over of the consignment to the carrier 
for carriage, Except for the correspon- 
dence wherein the railways wanted to 
settle the claim of the plaintiff, there 
was no event to extend the date of limi- 
tation. It appears to me that even con~ 
sidering this Full Bench decision, the 
facts of our case are not such that the 
plaintiff could get an extension of tha 
period of limitation 
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consignee its liability to _ 
deliver the goods or a reasonable cate © 


There is nothing also. 
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4, However, the Supreme Court 
in Boota Mal v. Union of India, AIR 
1962 SC 1716 has laid down a very clear 
proposition in so far as Art. 31 is con- 
cerned. Article 31 is regarding a suit 
against a carrier for compensation fon 
non-delivery or- delay in delivering 
goods. The period of limitation is one. 
year from the time wher the goods 
ought to be delivered. The word “when 
the goods ought to be delivered” were 
construed by the Supreme Court ir. thi 
case. They considered -several cases. 
They considered Jugal Kishore v. G., I. P. 
Rly. Co., AIR 1923 All 22 (2) wherein it. 
was observed that when the Railway 
Company, by its own conduct, made the 
plaintiff await the result of the incuiry, 
it is rather startling to find the plea of 
limitation raised in defence on its behalf. 
It was further observed that the ccrres- 
pondence between the parties showed 
that the matter was being inquired into 
and that there was no refusal to deliver, 
up to well within a year of the suit. 
Therefore, according to Allahabad High 
Court, the period of limitation was ex- 
tended. The Supreme Court differed 
from this conclusion.. Because the cor- 
respondence only showed that the rail- 
way was trying to trace the goods, the 
period that might be taken in tracing 
the goods could have no relevance, ac~ 
cording to the Supreme Court, in ceter- 
mining the reasonable time that is re- 
quired for the carriage of the goods 
from the place of despatch to the place 
of destination. . In a similar way after 
considering B. and N. W. Rly. Co. v. 
Kameshwar Singh. AIR 1933 Pat 45 the 
Supreme Court was of the view that if 
there is some correspondence which 
showed that some inquiry was being 
made by the railways, that also would 
not alter the starting point of limitation. 
The Supreme Court was also of the view 
after considering Governor General in 
Council v. S. G. Ahmed, AIR 1952 Nag 
77 that if the correspondence showed 
that the railways were hoping to 
deliver the packages and were making 
inquiries all along the route, that would 
not help the plaintiff. After consider- 
ing a series of cases, the Supreme Court 
was of the view that the very fact that 
Article 31 deals with both cases of non- 
delivery of goods and delay in deliver- 
ing the goods shows that in either case 
the starting point of limitetion is after 
reasonable time has elapsed for the 
earriage of the goods from the place of 
despatch to the place of destination. 
The fact that what is reasonable time 
must depend upon the circumstances of 
each case; and the further fact that the 
carrier may have to show event ually 
what was the reasonable time for carri- 
age of goods will make no difference to 
the interpretation of the words used in 
the third column of Article 31, Eut if 
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the correspondence disclosed anything 
which may amount to an acknowledge- 
ment of the liability of the carrier, that 
would give a fresh starting point of 
limitation. Hf the subsequent correspon- 
dence is only about tracing the gocds, 
that will not be material in considering 


the question as to when the goods ought - 


to have been delivered. On the other 
‘hand, if the correspondence also discloses 
material which may throw light on the 
question of determining the reasonable 
time for carriage of goods from the place 
of despatch to the place of destination, 
-then it may be open to the Court to take 
into account that cor respondence, Fur- 
ther, if there was anything in the cor- 
respondence which has a bearing on the 
question of reasonable time and the 
carrier wants to go back on that, to that 
extent the carrier may. be estopped from 
denying that. It is, therefore, clear that 
a correspondence of a particular nature 
alone would be taken into ccnsideration 
to construe the language in the third 
column of Art. 31 amd not any corres- 
pondence. 


5 In so far as our case is con- 
cerned, the correspondence does not ap- 
pear to come within the eategories of the 
nature of correspondence that are men- 
tioned by the Supreme Court. Even 
‘otherwise, ‘it appears to me that the 
correspondence does-not come within the 
nature observed by the Allahabad Full 
Bench case. In this view of the matter, 


therefore, the decree passed by the trial 


Court is not proper. I, therefore, set 
aside the decree of the trial Court; allow 
this revision application and dismiss the 
suit of the plaintiff-opponent. No order 
as to costs. 

Revision allowed, 
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V. M. Deshpande and another, Ap- 
pellants wv V. S. Kondaskar, Official 
Liquidator, Respondent. 


Appeal No. 94 of 1967, Company 


Petn. No. 23 of 1967, I. C. No. 221 of — 


1956, D/-31-1-1970 against judgment ‘and 
order of Vimadalal, J., D/-28-9- 1957. ” 


Companies Act (1956), S. 446 — Be- 
fore assessing a Company under liquida- 
tion it is not necessary for Income-tax 
Authorities to take permission of Com- 
pany Court — (X-Ref:— Income-tax Act 
(1961), Ss. 143, 148) — Order of on oe 
Judge, D/-28-9-1967, Reversed; AIR 1966 
SC 135, Explained and followed — (Case 
law diseussed). . (Paras 20, 21 & 25) 


For assessing the quantum of in- 
come-tax a separate independent machi- 


 AO/BO/A3T1/TL/DVT/C 


ALR 


nery and/or a complete Code is provided 
in the Income-tax Act. Sections 148 and 
142 of the Income-tax Act relating to 
assessment. The scheme provided by 
those sections is investing jurisdiction in 
special Tribunals and accordingly would 
override the provisions of the general 
Act viz, Companies Act. The procedure 
under the Income-tax Act is foreign to 
civil court or a winding-up court. They. 


cannot put into effect the machinery of 


income-tax Act. , (Paras 20, 21 & 25) 
Cases Referred: Chronological Paras . 


(1969) Unreported ` Decision of 
Calcutta High Court, D/~- 25-4- 
1969. Brahmaputra Tea Co. 
(India) Ltd. v. Commr. of In- 7 
come-tax West Bengal 9 

(1966) ATR 1966 SC 35 (V 53)= ` 
(1965) 3 SCR 679, Union of India 
y. India Fisheries Pvt. Lid. 7, 9; 

22, 26, 33 

(1966) AIR 1966 SC 135 (V 53)= i 
(1965) 3 SCR 665, Damji Valj 
v. L. I. C. of India 8, 10. 17, 

20, 22, 23, 24 

(1955) AIR 1955 S5C 604 (V 
1955-2 SCR 374, M. K. Ranga- 
nathan v. Govt. of Madras 

(1964) 51 ITR 403 = 1963-1 ITJ 
291 {AlD), Tikaram and Sons 
Ltd. v. Commr. of Income-tax 8 

(1958) AIR 1958 Bom 279 (V D 
59 Bom LR 1259, Abdul Aziz 
State of Bombay , 3 7, 8, e 


(1948) ATR 1948 PC 102 (V 35)= 
16 TTR 214, Commr. of Income- 
tax West Bengal v. Tribune ` 
Trust Lahore 20 
(1946) ATR 1946 FC 16 (V 33)= 
. 14 ITR 248 = 48 Bom LR 482, 
_ Governor General v. Shiromani 
Sugar 7, 8. 9, 
22, 26, 33 
(1941) AIR 1941 Lah 392 (V 28) = 
ILR {1941) 22 Lah 760, Smt. 
Shukantla v. Peoples’ | Bank of 
Northern India. Ltd. 23 
R. J. Joshi, for Appellants; I. M. 
Sete with S. J. Sorabjee, for Respon- 
ent. 


9, 22 


DESAL J.: This is an appeal on 
behaif of the original respondents from 
the Judgment and Order.of Mr. Justice 
Vimadalal dated September, 28, 1967, 
granting an order of injunction restrain- 
ing the original respondents from assess- 
ing or reassessing the Colaba Land and 
Mills Company Limited hereinafter Te- 
ferred to as the Mils Company to in- 
come-tax for the assessment years 1950- 
51 to 1955-56. 

2. . It is sufficient to notice that in 
the Company Petition No. 221 of 1958 
the Official -Liquidator. was appointed 
Interim Liquidator of the Mills Company 
by an Order dated May 1, 1959. By an 
Order dated October 7 , 1959, the Mills 
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Company was ordered to be wound up 
and the Official Liquidator was confirm- 
ed as Liquidator of the Mills Company 
with all powers under Section 457 of 
the Companies Act 1955. -By six dit- 
ferent Notices dated August 23, 1366, 
issued under Section 14 of, the Income- 
tax Officer, Companies Circle I (8), Bm- 
bay, recorded in respect of the assess- 
ment- years 1950-51 to 1955-56 that the 
Mills Company had escaped assessment 
- within the meaning of Section 147 of the 
Income-tax Act, 1961, and that he there- 
fore proposed to re-assess the income of 
the Mills Company for these assessment 
years and called upon the Liquidator to 
deliver to him within thirty days a return 
in the prescribed form cf the income of 
the Mills Company assessable for these 
years. It was recorded that the said 
Notices were being issued after obtain- 
ing the necessary satisfaction of the Gen- 
tral Board of Direct Taxes. 

3. By six different Notices for 
each of the above assessment years 
dated December 31, 19€6, issued urder 
Section 142 (1) the Income-tax Officer, 
Companies Circle, referred to the akove 
prior six Notices and called upon the 
Official Liquidator to produce cer-ain 
documents and give in writing duly veri- 


fied in the prescribed manner informa , 
forms attached ` 


tion called for in the 
thereto and on the points. or maters 
specified, to the Income-tax Office on 
January 19, 1967. 

4, In connection with the above 
Notices, by the Judge’s Summons deted 
July 1, 1967, the Official Liquidator of 
the Mills Company claimed that the 
Notices should be quashed and/or set 
aside and cancelled and also for certain 
directions and an order of injunction 
restraining the appellants from in any 
way assessing or reassessing the Wills 
Company for the above Six assessment 
years. The grounds in support of the 
claims made in the Summons appear in 
paragraph 26 of the affidavit in support 
dated July 1, 1967, made by B. J. Rele, 
the then Official Liquidator. 

GA The main contentions made 
before the learned Judge on behalf of the 
Mills Company were that the reassess- 
ment proceedings (under the above 
notices under Section 148 of the Income- 
tax Act, 1961) against the Mills Company 
could only be instituted or commeénzed 
-after first obtaining leave of the Com- 
pany Court under Section 446 (1) of the 
Companies Act, 1956. The consequential 
submission was that the proceedings 
having been commenced without such 
leave were without jurisdiction and a 
nullity. 


6. On behalf.of the appellants 
two contentions which were advanzed 
before the learned Judge. were as 
follows: 


a 
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‘ Section’? 
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(1) The notices ` for reassessment 
issued under Section 148 were not “legal 
proceedings” within the meaning of that 
phrase in Section 446 (1) of the Com- 
panies Act, and 

(2) Assuming that the reassessment 
proceedings started under the above 
notices were “legal proceedings” leave of 
the Company Court under sub-section (1) 
of 5. 446 of the Companies Act was not 
mecessary, because the Incame-tax Offi- 
cer alone had exclusive jurisdiction. to 
make reassessment and to determine the 
tax liability. The proceedings were such 
as in respect whereof no Civil Court, in- 
cluding the Company Court, could have 
jurisdiction of any kind.. This conten- 
tion is hereinafter referred to as the 
ahove second contention. 

Te The learned Judze accepted 
the contentions made on behalf of the 
Official Liquidator and observed thet on 
the plain reading of Section 446 (1): there 
was no reason whatsoever for coming to: 
the conclusion that the expression “legal. 
proceedings” would not include a pro- 
ceeding for assessment or reassessment 
under the Income-tax Act. In support 
of that .observation he referred to the 
decision. of the Federal Court in the case 
of Governor General v. Shiromani Sugar 
Mills, 14 ITR 248 = 48 Bom LR 482 = 
(AIR 1946 FC 16) where also the ques~ 
tion of the true effect and construction 
of Section [71 of the Indian Companies. 
Act, 1913, which is in pari materia with 
the provisions of Section 446 (1) of the 
Companies Act, 1956, arose Reference 
was also made to the case of Abdul Aziz 
v. State of Bombay, 59 Bom LR 1269 = 
(ATR 1958 Bom 279), where a Division 
Bench of this Court came to conside> the 
phrase “legal proceedings’ as contained ` 
in the Sales-tax Act, 1953, and in that 
connection referred to the vrovisions of 
7 (e) of the Bombay General 
Clauses Act. Reference was also made 
in that very connection to the decision 
of the Supreme Court in the case of 
Union of India v. India Fisheries Pvt. 
Ltd., AIR 1966 SC 35, where the Supreme 
Court came to consider the true effect 
of Section 446 (1). The learned Judge 
negatived the submission made by Mr. 
Joshi for the appellants that the phrase 
“legal proceeding” was synonymous with 
E proceeding.” - 

8. In connection with the above 
second contention Mr. Joshi for the ap- 
pellants relied before the learned Judge 
and in this appeal on the decision of the 
Supreme Court in the case of Damii 
Valji v. L. I. C. of India, ATR 1965 SC 
135. In that case the Supreme Court 
had made certain observations which 
might have been construed as supparting 
the second contention made by Mr. Joshi, 
but the learned Judge held these ob- 
servations to be per incuriam and re- 
jected the contention. The learned Judge 
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accordingly granted an order of injunc« 
tion as already recited above. 


9. In this appeal. Mr. Joshi for 
the appellants once again contends that 
the proceedings under the Income-tax 
Act for assessment of income-tax liabi- 
lity could not justifiably be held to be 
“legal proceedings” within the meaning 
of Section 446 (1) of the Companies Act, 
1956. In that connection he emphasised 
that the proceedings are under a special 
Act and are undertaken by a special Offi- 
cer nominated for the purpose in accord~ 
ance with the scheme of the Act. Under 
the Act. a statutory duty is imposed on 
that officer alone to initiate and proceed 
further with such proceedings and in 
those proceedings to ascertain the 
quantum of the liability to pay mcome- 
tax in respect of assessees and/or matters 
falling within his jurisdiction. He sub~ 
mitted that proceedings of the above kind 
undertaken by a special officer designat- 
ed and nominated in accordance with the 
scheme of the Act for ascertaining liabi- 
lity as prescribed by the Act cannot be 
“legal proceedings” within the meaning 
of that phrase in the above section. In 
that connection he submitted that the 
observations of the Division: Bench of 
this Court in the case of 59 Bom LR 1259 
xz: (ATR 1958 Bom 279i must be restrict- 
ed to the facts of that case and in par- 
ticular to the provisions in Section 48 (2) 
tii) of the Sales-tax Act, 1953. - Towards 
developing this submission, he relied 
upon the decision of a Single Judge of 
the Allahabad High Court, (Manchanda, 
J.) in the case of Tika Ram and Sons 
Ltd. v. Commr. of Income-tax. (1964) 5% 
ITR 403 (All). He sought to distinguish 
‘ the observations of the Federal Court in 
the case of 14 ITR 249 = (AIR 1946 
FC 16), by submitting that the true 


effect of the observations of the’ Federal - 


_ Court in that case was that the proceed- 
ings for enforcement and recovery o 
tax already ascertained in the assessment 
proceedings were “legal proceedings”. 
The prior actions taken by and before 
the Tax Officers upto the final stage 
of. ascertaining the quantum of tax i.e. 
the assessment proceedings, were not 
held in that case to be legal proceedings. 
He strongly relied upon the observations 
made by Sen. J. sitting singly in the 
High Court of Calcutta in the unreport- 
ed case of Brahmaputra Tea Co. (India) 
Ltd. v. Commr. of Income-tax, West 
Bengal, disposed of on 25-4-69 (Cal). In 
reply to submission on the first conten- 
tion strong reliance was placed‘ on behalf 
of the original applicant on the observa- 
tion as regards the true construction and 
effect of the phrase “legal proceedings” 
of the Division Bench of this Court in 
the case of 59 Bom LR 1259 = (AIR 
1958 Bom 279). Strong reliance was also 
placed on the observations of the Federal 
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Court in the case of 14 ITR 248 = (AIR 
1946 FC 16) as regards the meaning of 
the phrase “legal proceedings” whilst 
construing that phrase in Section 171 of 
of the Indian Companies Act, 1913. Re- 
liance was also placed on the decision in 
the case of Ranganathan v. Government 
of Madras, AIR 1950 SC 604, and it was 
submitted that the meaning of the phrase 
“legal proceedings” as ascertained by the 
Federal Court in the case of Shiromani 
Sugar Mills was affirmed by the Suprema 
Court in that case.. Reliance was also 
placed -on the observations of the 
Supreme Court in the case of AIR 1966 
SC 35.. where the question of true cona 
struction of Section 171 of the Indian 
Companies Act, 1913, had arisen before 
the Supreme Court. 


10. We do not propose to decide 
the correctness or otherwise of the argu= 
ments advanced on behalf of the parties 
on the above first contention made by 
Mr. Joshi because as discussed hereunder, 
having regard to the observations of the 
Supreme Court in the case of ATR 1966 
SC 135 it would be incorrect to hold that 
in respect of the assessment proceedings 
adopted against the Mills Company leave 
of the Court was necessary under Sec- 
tion 446 (1) of the Companies Act, 1956. 
It is convenient to deal with the above 
second contention made on behalf of the 
appellants at this stage. 


il. It is first necessary to refer - 
to the relevant parts of Sections 442, 446, 
530 and 537 of the Companies Act, 1956, 
on which reliance has been placed by 
both sides. These sections are in pari 
materia with the provisions in Sections 
169, 171, 230 and 231 of the Indian Com- 
panies Act, 1913. : 


12. Section 442 relates to- the 
power of Court to stay or restrain pro- 
ceedings against company pending the 
hearing of a petition for winding up and 
authorises the winding up Court to stay 
any suit or proceeding. i 


13. The marginal note to S., 446 
reads “suits stayed on winding up order” 
and the relevant part of the section pro- 
vides: 

(D When a winding up order has 
been made or the Official Liquidator has 
been appointed as provisional liquidator, 
no suit or other legal proceeding shall be 
commenced, or if pending at the date of 
the winding up order, shall be proceed-. 
ed with, against the company except by 
leave of the Court and subject to such 
terms as the Court may impose. 

(2) The Court which is winding up 
the company shall, notwithstanding any- 
thing contained in any other law for the 
time being in force, have jurisdiction to 
entertain, or dispose of— 

(a) any suit or proceeding by or 
against the company; 

(b)x X X XX 
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(d) any question of priorities or any 
other question whatsoever, whether of 
law or fact, which may relate to or 
arise in course of the winding up of the 
company; 

x x x x 

(3) Any suit or proceeding by or 
against the company which is pending in 
any Court other than thet in which. he 
winding up of the company is proceed- 
ing may, notwithstanding anything con- 
tained in-any other law for the time 
being in force, be transferred to and Cis- 
posed of by that Court. 

(4) Nothing in sub-section (1) or sab- 
section (3) shall apply to any proceeding 
in appeal before the Supreme Court or 
a High Court.” 


14, Sub-sections (2), (3) and (4) 
were inserted in Section 446 by 265 
(2) of the Amending Act 65 of an The 
provisions of these’ sub-sections do not 
form part of the provisions in Sec. 171 
of the Indian Companies Act, 1913, wh.ch 
was in all respects in pari materia with 
sub-section (1) of S. 446. 

15. Section 530 relates to pref=r- 
ential payments and, inter alia, has the 
effect of providing that in a winding up 
pa round rent and/or debts due and tax 

d/or revenue dues will not have any 
priority unless the same became cue 
within twelve months rext before the 
date of winding up. 


16. Section 537, inter alia, pro- 
vides that attachment, distress or execu- 
tion put in force and execution sales held 
without leave of the winding up Court 
shall be void. Sub-section (2) providas: 


“Nothing in this section applies to 
any proceedings for the recovery of any 
tax or impost or any dues payable to 
the Government.” 

This .sub-section, however, was inserted 
into Section 537 by Section 187 of the 
Amending Act 65 of 1960. 

17. The facts in the case of AIR 
1966 SC 135 may be shortly stated as 
follows; On or about July 1, 1966 a sum 
of Rs. 82,000/- was alleged to have been 
transferred from the Life Fund of the 
Vishwabharati Insurance Company, Bom- 
bay, to its General Department ccntrary 
to the provisions in the Insurance Act, 
1938. On January 19, 1956, the Life m- 
surance Corporation Ordinance was pro- 
mulgated and thereafter on July 1, 1986, 
the Life Insurance Corporation Act came 
into force. On November 9, 1959, the 


Vishwabharati Insurance Company was- 


ordered to be wound up. Subsequent 
thereto the Life Insurance Corporation of 
India instituted a petition before the Life 
Insurance Tribunal, Nagpur,-claiming the 
sum of Rs. 82,000/- as ‘being payable, 
under the scheme of the above Ordinance 
and the Act, to the Corporation by tae 
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Insurance Company. Under Section 15 
of the Act the Tribunal had jurisdiction 
to deal with the claim made. In fact, 
the Tribunal, while decreeing the claim 
of the Corporation, negatived the con- 
tention made on behalf of the Insurance 
Company that the leave of the High 
Court of Bombay as a winding up court 
was necessary under Section 446 (1: for 
proceeding with the petition. In the ap- 
peal filed in the Supreme Court aginst 
the decree passed by the Tribunal, on 
behalf of the appellants it was contend- 
ed that the Tribunal had nc jurisdiction 
to proceed with the proceedings or the 
petition presented by the Corporation 
without the leave of the High Couct in 
view of Section 446 of the Companies 
Act, the company having teen orcered 
to be wound up by the High Court on 
November 9, 1959. We are not coneern- 
ed with the other contentions mad2 on 
behalf of the appellants. In paragraph 
16 of its judgment the Supreme Court 
summarised the provisions of Sec. 446, 
which we have quoted above. In ara- 
graph 17 the Supreme Court referred to 
Section 41 of the Life Insurance Corpora- 
tion Act and to the fact that the section 
provided that no civil cour; shall have 
jurisdiction to entertain cr adjudicate 
upon any matter which the Tribunal is 
empowered to decide or determine under 
the Act. It was observed: 

“The Tribunal is given the exclusive 
jurisdiction over this matter.” 

In paragraph 18 in connection with the 
provisions in sub-sections (1) and (=) of 
S. 446. the observations made are:— 

“It is in view of the exclusive juris- 
diction which sub-section (2) of S. 446 
of the Companies Act confers on the 
company Court to entertain or dispose 
of any suit or proceeding by or against 
a company or any claim made brv or 
against it that the restriction referred to 
in sub-section (1) has been-imposed on 
the commencement of the proceedings or 
proceeding with such proceedings against 


a company after a winding up order has 


been made. xxxxxxxxIt nust 
follow that the consequential provisions 
of sub-section (1) of S. 446 of the Com- 
panies Act not operate on the pro- 
ceedings which be pending before the 
Tribunal or which may be sought to be 
commenced before it.” 

18. The reason for the last ob- 
servation quoted above is in the inter- 
vening sentence which we did not quote 
for convenience and which runs as 
follows:— 

“In view of Section 41 of the L. I. C. 
Act the company Court has no jurisdic- 
tion to entertain and adjudicate upon, 
any matter which the Tribunal is em- 
powered to decide or determine under 


` that Act,” 


19. In paragraph 19 the Supreme 
Court stated:— 
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“Further, the provisions of the 
special Act, i.e., the L. I. C. Act, will 
override the provisions of the general 
Act, viz., the Companies Act, which is an 
Act, relating to Companies in general.” 

20. Now Mr. Joshi for the appel- 
lants contends that there is no distinc- 
tion of any consequence which can be 
made in the facts of the present case 
and the facts in the case of AIR 1966 
SC 135 in so far as the question as re- 
gards the application of the provisions in 
sub-section (1) of Section 446 arises. His 
submission is that the Income-tax Act, 
like the Life Insurance Corporation Act, 
has created machinery of a cornplete 
Code providing for assessment of in- 
come-tax dues. The provisions of the 
Act in all respects are such that no civil 
Court could ever be constituted as an 
officer to set in motion proceedings for 
assessment of income-tax dues. His sub- 
mission was that, apart from the Income- 
tax Officer who is under the scheme of 
the Act authorised to set in motion 
machinery for assessment of income-tax 
dues, none other could in law have the 
authority to commence or deal with the 
question of assessemnt of income-tax 
dues. He has in that connection strong- 
ly relied upon the analysis of the provi- 
sions in the Income-iax Act as appearing 
in the case of Commr. of Income-tax v. 
Tribune Trust Lahore, decided by the 
Judicial Committee and reported in 16 
ITR 214 at pp. 220 and 224 = (AIR 1948 
PC 102 at pp. 104 te 107).. It is suffi- 
cient to state that in connection with the 
provisions of the Income-tax Act, 1922, 
the Judicial Committee noticed Chapter 
by Chapter the provisions of the Income- 
tax Law and the scheme thereof, inter 
alia. in respect of the charging sections, 
deductions and assessments, recovery and 
penalties, refunds and notices, the sec- 
tions prescribing the duties of the In- 
come-tax authorities. and the right of 
appeal to the Assistant Commissioner, and 
such other matters. The Judicial Com- 
mittee also noticed Section 67 of the Act 
which, inter alia, provided that no suit 
shall be brought in any Civil Court to 
set aside or modify any assessment made 
under that Act. Now the Judicial Com- 
mittee reviewed the Code of Income-tax 
law for the purpose of showing that it 
exhaustively defines the obligations and 
remedies of the tax-payer. The findings 
read as follows:— 

. “x x x x x Their Lordships are of 
opinion that the only remedies open to 
the tax-payer, whether in regard to ap- 
peal against assessment or to claim for 
refund, are to be found within the four 
corners of the Act. This view of his 
rights harmonises with the provision of 
Section 67, to which reference has al- 


ready been made, that no suit shall be: 


brought in any Civil Court to set aside 
or modify any assessment made under 


ALR. 


the Act. It is the Act which prescribes 
both the remedy and the manner in 
which it may be enforced.” 

Mr. Joshi is right in his submission that 
the distinction sought to be made by Mr. 
Chagla in the scheme of the Income-tax 
Act and the Life Insurance Corporation 
Act which was before the Supreme Court 
in the case of AIR 1966 SC 135 that the 
Income-tax Act. does not contain any 
provision like that contained in Sec. 41 
of the Life Insurance -Corporation Act 
ousting the jurisdiction of Civil Courts 
is a distinction of no consequence at ail. 
It is quite clear that in connection with 
the assessment to ascertain the quantum 
of income-tax a separate independent 
machinery and/or a complete Code is pro- 
vided. in the Income-tax Act. It 
is not possible to makea study of 
each and every relevant provision of 
that Act in this Judgment. That the Act 
provides for assessment of the quantum 
of income-tax dues by the Income-tax 
Officer and further provides for an appeal 
to the Appellate Assistant Commissioner 
and provides for a Reference only on 
questions of law to High Courts is well- 
known. There are detailed provisions in 
the Act in respect of commencing pro- 
ceedings for re-assessment for escaped in- 
come with the sanction of.the Income- 
tax Commissioner. The right of appeal 
is also circumscribed and there is a pro- 
vision for deposit of tax before any ap- 
peal could be filed. Now it is true that 
in sub-section (2) of Section 446 it is 
provided that “notwithstanding anything 
contained in any.cther law for the time 
being in force” the winding-up Court 
would have jurisdiction to entertain any 
proceeding by or against the Company. 
It is also true that having regard to the 
language in this sub-section an argument 
that the winding-uwp Court has acquired 
jurisdiction to assess income-tax liability 
of the Company in winding-up could be 
advanced and has been advanced on be- 
half of the original applicamt. Reliance 
has been placed in that connection on the 
phrase “notwithstanding anything con- 
tained in any law for the time being in 
force”. Now it appears to us that the 
constitution of the Civil Court acting as 
winding-up Court is such that it would be 
impossible for such Court to act as an 
Income-tax Officer and commence assess- 
ment proceedings. In this connection we 
are not called upon to find out the limita- 
tions on the powers of the winding-up 
Court in respect of. proceedings referred 
to in the sub-section (2). It is quite clear 
that having regard to the scheme `for 
assessment of quantum of income-tax 
contained in the Income-tax Act, a Civil 
Court ador a winding-up Court could 
not “entertain or dispose of” assessment 
proceedings. The procedure prescribed 
is altogether so foreign to the procedure 
prescribed for it that a Civil Court would 
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not be able to put into effect the machi- 
nery prescribed: by the Income-tax Act. 
This discussion has the effect of holding 
that the absence of a provision like &cc- 
tion 41 of the Life Insurance Corporation 
Act in the Income-tax Act does not after 
or affect the established position that the 
Income-tax Act, in so far as the proceed- 
ings for assessment are concerned, pro- 
vides: for a scheme of a complete Ccde. 
This part of the scheme of the Act is 
such as can never be enforced through 
the machinery of a Civil Court. Ii ts for 
this reason that we have not been able to 
appreciate Mr.. Chagla’s contention that 
the absence of a provision like -Seciton 41 
of the Life Insurance Corporation Act in 
the Income-tax Act is am important dis- 
tinction and that for that reason the 
observations in paragraph 18 of the Judg- 
ment of the Supreme Court in the case of 
AIR 1966 SC 135, are not applicable to 
the facts of the present case. 


-21. Now it is quite clear that the 
Supreme Court has held in the above 
paragraph that the provisions of 
sub-section (1) _of Section 446 are 
consequential to the provisions of 
sub-section (2) of Section 446 and tbat 
this is so because under sub-section (2) 
exclusive jurisdiction is conferred on the 
Company Court to dispose of all suits or 
proceedings by or against a Company and 
further that the consequential. provisivns 
of sub-section (1) of Section 446 aie not 
attracted and cannot be applied to pro- 
ceedings (like those before Life Insurance 


Tribunal) before an administrative Triou-. 


mal and/or a Tribunal which is given 2X- 
clusive jurisdiction to decide and deter- 
mine matters arising under the relevant 
Act. Apparently, in connection with mat- 
‘ters of exclusive jurisdiction triabie by 
special Tribunals in paragraph 19 zhe 
Supreme Court observed that “the previ- 
sions of the special Act, i-e., the L. I. C. 
Act, will override the provisions of -he 
general Act, viz. the Companies /Act. 
which is an Act relating to companies in 
general”. It appears that the Court for- 
- mulated aview that in matters which are 
by special Acts lable to be decided, de- 
termined and disposed of -by special Tri- 
bunals of exclusive jurisdiction, the Cem- 
pany Court will not have any turiscic- 
tion under sub-section (2) of Section #46 
and that consequently in connection with 
such matters or proceedings, even if they 
are legal proceedings, leave of Court 
would not be necessary under sub-section 
(1) of Section 446. 

22. Mr. Chagla contended that in 
this connection we should first notice fhe 
scheme of the Companies Act (1913) and 
particularly the provisions of Section 171 
thereof. He rightly submitted that fhe 
phrase “legal proceedings” in Section 171 
related to the same matter as is contan- 
ed in sub-section (1) of Section 446. He 
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rightly submitted that S. 171 and this 
phrase in the section was the subject-mat- 
ter of decision of the Federal Court in the 
case of AIR 1946 FC 16 and the construc- 
tion of that phrase asmade by the Fede- 
ral Court has been cited with approval by 
the Supreme Court in the case of AIR -> 
1955 SC 604. Though the section was not 
referred to, there was some discussion 
about the jurisdiction of the Company 
Court and the Income-tax Authorities in 
the case of AIR 1966 SC 35. His submis- 
sion was that the observation of the 
Supreme Court in the case of ATR 1966 
SC 135 had in no way limited or restrict- 
ed the meaning of the phrase “legal pro- 
ceedings”. He strongly relied upon the 
fact that sub-section (1) of Section 446 
was the only part of that section before 
the Amending Act 65 of 1960 introduced 
sub-sections (2), (3) and (4). He therefore 
was emphatic in his submission that these 
newly added sub-sections had not changed 
the meaning of the phrase "legal proceed- 
ings” and that the phrase must be held. 
to have continued to have the same mean- 
ing as was ascertained by the Federal 
Court in the case of Shiromani Sugar 
Mill. In his submission the consequence 
of the observation of the Supreme Court 
in the case of AIR 1966 SC 135 was that 
the winding-up Court would have exclu- 
sive jurisdiction under the Indian In- 
come-tax Act.and would therefore be en- 
titled to proceed under that Act to assess 
quantum of tax dues of the Milis Com- 
pany and he therefore argued that th= as- 
sessment proceedings against the Mills 
Company would become stayed in accord- 
ance with the provisions in Section 446(1). 

In his submission wherever conflict of 
jurisdiction for disposing of claims against 


‘Company appeared it would be settled by 


deciding if the jurisdiction provisions are 
special and/or general. The special would 
exclude the general. In his submission 
the provision in Section 148 of the In- 
come-tax Act whereunder the notices in 
question were issued was a general provi- 
sion relating to all assessees. On the con- 
trary, in connection with the very same 
matter Section 446(2) was a special provi- 
sion applicable only to companies in 
Winding-up. In the result the proceed- 
ings under Section 148 were liable tp be 
set aside. In this connection he particul- 
arly relied upon the observations of the 
See Court in the case of AIR 1966 
j 


23. In connection with these con- 
tentions it first requires to be recorded 
that in the case of Shiromani Sugar Mills 
the question related to the proceedings 
commenced under Section 46(2) of the 
Income-tax Act for recovery of alr2zady 
assessed tax. Though the assessmert of 
quantum of tax had taken place subsequ- 
ent to the date of the winding-up order. 
the question that the assessment procccd- 
ings were unauthorised or invalid because 
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leave of the Court under Section 171 had 
not been obtained was not raised or decid- 
ed. In connection with the recovery pro- 
ceedings the Court was called upon to 
find out the true meaning of the phrase 
“legal proceedings” as contained in Sec- 
` tion 171. In that connection the Court 
first noticed that under Section 239 of 
the Indian Companies Act, 1913, only 
limited priority was fixed in connection 
with Crown debts. Ordinarily, Crown 
debts ranked for payment pari passu with 
ordinary creditors. The Court also noticed 
that except for the machinery provided 
in Section 171 for compelling the depart- 
ment to get leave of Court before pro- 
ceeding to make recovery, there was no 
machinery for having the account of the 
monies recovered and for securing the 
recovered monies into Court so that the 
assets of the Company in winding-up 
were duly distributed pari passu amongst 
all ordinary creditors. In conneclion with 
the meaning of the phrase “legal proceed- 
ings” the argument on behalf of the Re- 
venue was that it must be in the nature 
of a suit and reliance was placed in that 
connection on the observations of the 
Full Bench of the High Court at Lanore 
in the case of Shukantla v. The Peoples’ 
Bank of Northern India Ltd., ILR (1941) 
22 Lah 760 = (AIR 1941 Lah 392 FB). 
The Federal Court negatived the submis- 
sion. The Court observed that the phrase 
“legal proceedings” need not be confined 
to original proceedings in a Couri of first 
instance, analogous to a suit, initiated by 
means of a petition similar to a plaint. 
Section 171 must, in our judgment, be 
-construed with reference to other `sec- 
tions of the Act and the general scheme 
of administration of the assets of a com- 
pany in liquidation laid down by _the 
Act.” Having seen the scheme of Sec- 
tions 232 and 211, the Court found that 
“no narrow construction should be placed 
upon the words ‘or other legal proceeding’ 
in Section 171. In our judgment, the 
words can and should be held to cover 
distress and execution proceedings in the 
ordinary Courts. In our view, such pro- 
ceedings are other legal proceedings 
against the company, as contrasied with 
“ordinary suits against the Company.” The 
further observations were “but we see 
no reason why in British India no ‘legal 
proceeding’ ‘can be taken otherwise than 
in an ordinary Court of law, or why a 
proceeding taken elsewhere than in an 
ordinary Court of law, provided .it be 
taken in a manner prescribed by law and 
in pursuance of law or legal enactment, 
cannot properly be described as a “egal 
proceeding’ ”. Similarly a Division Bench 
of this Court in the case of (AIR 1958 
Bom 279), definitely observed in the con- 
text of Section 48 (2) of the Sales-tax 
‘Act, 1953, that “ ‘legal proceeding’ in its 
normal connotation can only mean 
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a proceeding in accordance with 
law, and there can be no doubt that 
assessment proceedings which are under 
the Sales Tax Act are such proceedings”. 
The further relevant observation was that 
“It must be remembered in this context 
that the expression ‘legal proceeding’ is 
not synonymous with ‘judicial proceed- 
ing’. Proceedings may be legal even if 
they are not judicial proceedings, if they 
are authorised by law; & Mr. Palkhiwala, 
by his argument, undoubtedly requires 
us to equate the expression “legal proceed- 
ing” in S. 48, sub-section (2) (vii), with 
judicial proceedings, for which, in our 
Opinion, there is no warrant in law.” The 
ultimate finding of the Court in that case 
was that “the expression” “legal proceed- 
ing” in Section 48(2) (ii) includes assess- 
ment proceedings, x x x x”. Now Mr. 
Chagla insisted that having regard io the 
history of the legislation in Section 171 
and Section 446(1) and the above observa- 
tions in connection with the phrase “legal 
proceedings” the finding -of Mr. Justice 
Vimadalal that the assessment proceed- 
ings commenced by the impugned notices 
were “legal proceedings?” must be accept- 
ed as correct. According to him, this be- 
ing the correct position in law, we should 
proceed to hold in his favour that there is 
nothing in the decision in the case ot AIR 
1966 SC 135 which has affected the above 
position. In support of that submission 
he has placed strong reliance on the con- 
tents of sub-sections (3) and (4) ot Section 
446. Now it is quite clear that under sub- 
section (4) of Section 446, in spıte of a 


-Wwinding-up order having been made in 


connection with proceedings pending in 
appeal before the Supreme Court or a 
High Court, leave under Section 446 (1) 
is unnecessary. It is also clear that under 
sub-section (3) the winding-up Court, in 
its discretion, may notwithstandimg any- 
thing contained in any other law for the 
time being in force, transfer to itself any 
suit or proceeding and dispose of the 
same. Relying on this part of the section 
Mr. Chagla sought to argue that under 
sub-section (2) exclusive jurisdiction is 
created in a winding-up Court in connec- ° 
tion with the matters mentioned in that 
sub-section. He therefore argued that the 
true effect of the observations of the 
Supreme Court i in the case of ATR 1966 SC 
135 was that in each and all proceedings ` 
in which a claim is made for or against a 
Company in liquidation the same was 
within the jurisdiction of the Company 
Court and for that reason the assessment 
proceeding commenced by the impugned 
notices was within the jurisdiction of the 
Company Court. We should, therefore, 
hold that the order of injunction granted 
by the learned J udge was justified and 
correct. 

24. These arguments in defence 
of the above second contention made by 
Mr. Joshi do not disclose any real defence 
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and are liable to be rejected for the rea- 
sons following: 


(1) The second contention made ex 
the appellants is on an assumption that 
the notices for re-assessment issued under 
Section 148 of the Indian Income-tax 
Act, 1961, were in respect of legal pro- 
ceedings covered by sub-section (1) of Sec- 
tion 446. 


(2) In connection with its findings re- 
garding the true meaning and efiect of 
the provisions in sub-sections (1) anc (2) 
of Section 446 the Supreme Court did not 
find it necessary in the case of AiR 1956 
SC 135 to discuss the connotation of the 
phrase “legal proceedings’. The Supreme 
Court further found it entirely unneces- 
sary to refer to the provisions in sub-sec- 
tions (3) and (4) of Section 446 and cther 
relevant sections such as 442, 530 and’ 537. 


(3) The Supreme Court arrived at its 
findings regarding the true effect of the 
provisions in sub-sections (2) and (€) of 
Section 446 in spite of, and we must pre- 
sume with the full and complete kmow- 
ledge of, the provisions in sub-section; (3) 
and (4) of Section 446 and all relevant 
oe including Sections 442, 530 ki 

7 


(4) The main ratio cf the dezision of 
the Supreme Court was, as alr eady dis- 
cussed above, that the provisions in sub- 
section (1) of Section 446 were conseq ien- 
tial provisions for the reasons discussed 
in the first part of paragraph 16 of the 
judgment. For that reason the Supreme 
Court found that having regard to the 
special provision conferring. jurisdiction 
on a special Tribunal under Section 41 of 
the Life Insurance Corporation Act and 
the general provisions ef that Act being 
in a special Act “will override the provi- 
sions of the general Act, viz., Compenies 
Act”. The Supreme Court must be held 
to have held that in the context of a 
special Act like the Life Insurance Zor- 
poration Act the provisions in sub-sec- 
tions (1) -and (2) of Section 446 were 
provisions of a general Act and provisions 
in a special Act and/or special provision 
like that in S. 41 of the Life Insurance 
Corporation Act would override the pro- 
visions in sub-sections (1) and (2) of Sec- 
tion 446. 


25. We are, unable to accept the 


argument made by Mr. Chagla that provi- 


sions in Sections 148 and 142 of the In- 
come-tax Act, are general provisions, and 
the scheme of those provisions was liable 
to be overridden by the provisions in 
sub-sections (1) and (2) c£ Section 443 as 
being special provisions. The scheme in 
Sections 148 and 142 of the Incometax 
Act and. the scheme thereof fcr as:ess- 
ment of quantum of tax must be consider- 
ed in pari materia with the provisiors in 
Section 41 of the Life Insurance Cerpora- 
tion Act. These sections and the above 
scheme are in a special Act inv esting 
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jurisdiction in special Tribunals and ac- 
cordingly such as would “override the 
provisions of the general Act, viz. the 


Companies Act.” 


26. -Now it is true that in the case 
of AIR 1966 SC 35, in connection with 
the recovery proceedings envisaged by 
Section 49-E of the Income-tax Act, in 
the context of the provisions. in Sec- 
tions 228 and 229 of the Companies Act, 
1913, in consonance with the previous 
decision of the Federal Court in the case 
of 14 ITR 248 = (ATR 1946 FC 16, the 
Supreme Court observed: “Section 49-E 
is a general provision app-icable to all 
assessees and in all circumstances; Sec- 
tions 228 and 229 deal with the proof of 
debts and their payment in liquidation.” 
The Supreme Court’s decision was on the 
footing that the provisions of Secticn 49E 
were overriden by the provisions in Sec- 
tions 228 and 229 of the Indian Companies 
Act, 1913. Similar provisions in the 
Income-tax Act, 1963, and the Companies 
Act, 1956, will bear the same effect. If 
however, requires to be noticed that the 
Scheme of the Companies Act in the 
Chapter relating to winding-up of insol- 
vent Companies as regards unsecured 
debts is like that in the Provincial and 
Presidency Towns Insolvency Acts for 
satisfaction of these debts pari passu, 
i.e, for distribution of the available 
assets between the creditors in the pro- 
portion of their claims. Sections 228 and 
229 enact the above Scheme. Provisions 
like these in respect of Companies in 
winding-up as contained in the Caapter 
relating to Companies in liquidation in 
the Companies Act would always over- 
ride, as being special provisions, proceed- 
ings for recovery of tax dues and the 
special provisions like Sec. 49-E enacted 
in the Income-tax Act. Ever. so, the effect 
of the decision of the Supreme Court in 
Damiji’s case is that where claims arse for 
decision by special Tribunals and/or 
special Officers like Income-tax Officers in 
the present case under special jurisdiction. 
the provisions in sub-sections (1) and (2) 
of Section 446 must be considered as 
general provisions only. The matter is 
not res integra. We are, therefor2, un- 
able to accept Mr. Chagla’s contention 
that the impugned notices were liable to 
be stayed by issuing an order of injunc- 
tion because the Supreme Court hed not 
changed or restricted the meaning >f the 
phrase “legal proceedings” as construed 
by the Federal Court and the Suvreme 
Court in the matter of AIR 1943 FC 
16 and AIR 1966 SC 35. 


27. The alternative contention fn 


. this connection was that in so far as the 


observations of the Supreme Court in 
Damji’s case alter and/or restrict the 
meaning of the phrase “legal proceedings” 
the same are casual and/or made in pass- 
ing. The submission was that the observa: 
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tions were not relevant to arrive at the 
findings which the Supreme Court made. 
The further submission in the alternative 
was that the findings of the Supreme 
Court in connection with sub-sections 1) 
and (2) of Section 446 were patently in 
ignorance of the relevant provisions in 
sub-sections (3) and (4) of Section 446. 
as also in Sections 442, 530 and 537 and 
certain other sections of the Companies 
Act. These findings were made in ignor- 
ance of the above decision of the Federal 
Court, as also of the Supreme Court, in 
the two cases just mentioned. -These 
findings were therefore per incuriam and 
we are not bound to follow them. In 
that connection reference was made to 
Salmond on Jurisprudence, 12th Editi. 
page 151, where it is, inter alia, stated 
that the precedent is not binding if it was 
rendered in ignorance of a statute or a 
tule having the force of statute. “The 
rule apparently applies even though the 
earlier court knew of the statute in ques- 
tion, if it did not refer to, and had not 
present to its mind, the precise terms of 
the statute”. The lower court may refuse 
to follow the later decision on the ground 
that it was arrived at per incuriam.” 


28. - Now in connection with these 
submissions, as already stated to Mr. 
Chagla by us, we are of the view that the 
Supreme Court was called upon to ascer- 
tain the true effect of the provisions of 
sub~-sections (1) and (2) of Sec. 446 the 
main important point in the case of Damii. 
It is impossible to imagine that the con- 
-tents of sub-sections (1) and (2) of Section 
446, on which reliance is sought to be 
placed by Mr. Chagla, was not present to 
the mind of the Supreme Court in decid 
ing the case of Damji. The paragraph 18, 
which we have already quoted above, 
contains direct reasoning of the Court for 
the findings made in paragraphs 18 and 
19 for arriving at the true construction 
and effect of the above two sub-sections. 
We are also unable to imagine that the 
Supreme Court was, whilst dealing with 
the provisions of these two sub-sections, 
unaware of the provisions of sub-sec- 
tions (3) and (4) of Section 446 and the 
relevant sections or the scheme of. the 
Companies Act. We,- therefore, reject 
these alternative submissions made by 
Mr. Chagla. 


29. The result of the above dis- 
cussion is that the arguments advanced 
by Mr. Chagla in reply to the above 
second contention made on behalf of the 
appellants fail. 


30. As we have accepted this 
second contention, the appellants are 


entitled to succeed in this appeal and to. 


have the Order dated September 28, 1967, 
set aside. 

81. Having arrived at the above 
conclusion on the above second conten- 
tion made on behalf of the appellants, we 


A. I. R. 


do not find it necessary to deal with the 
first contention made on behalf of the ap- 
pellants. It is only necessary to refer in 
a very summary way to the arguments 
advanced: in support of that contention. . 


32. Mr. Joshi onee that the 
proceedings initiated by the above im- 
pugned notices being assessment proceed- 
ings, were not covered by the phrase 
“legal proceedings” as contained ‘in sub- 
section (1) of Section 446. The conten- 
tion was that upto the stage that the 
Hability to tax was quantified, assessment 
proceedings would not be such legal 
proceedings because upto that stage the 
department does not become creditor of 
the company. Upto that stage the debt 
itself is not ascertained and/or quantified, 
legal proceedings. would be those which 
would directly affect the assets and pro- 
perties of a company in winding-up. This 
was so because the object of the provi- 
sion in sub-section (1) of Section 446 was 
to facilitate protection and realisation of 
assets and to prevent wasteful litigation 
in regard thereto. The scheme in wind- 
ing-up was to have the secured assets 
distributed pari passu among general 
creditors and to prevent a scramble by 
creditors of a company in winding-up by 
taking custody and possession of assets of 
such company. The argument was that 
in respect of proceedings which could not 
be withdrawn by a winding-up Court for 
trial by itself leave under sub-section (1) 
of Section 446 was unnecessary. The 
assessment proceedings were proceedings 
which an Income-tax Officer undertakes 
in discharge of a statutory duty imposed 
on him as such officer by the Income-tax 
Act and therefore these are not legal 
proceedings. The contentions in reply 
were that the object of winding-up being 
to collect assets of a company in. wind- 
ing up and to satisfy the claims of all the 
ordinary creditors. pari passu, sub-sec- 
tion (1) of Section 446 provided for stay 
of proceedings of every kind which were 
in the nature of claims against a company 
in winding-up. The object of sub-sec. (1) 
was to enable the Company Court to get 
complete control over all claims which 
might arise against the company in wind- 
ing up. For these reasons the phrase 
“legal proceedings” should be given 
widest possible meaning. This phrase 
meant action to recover any claim which 
may result into an arder or a decree that 
can be recovered by legal process. The 
submission was that the charging section 
in the Income-tax Act created a debt and 
the proceedings for quantification thereof 
must be held to be a claim for decision of 
a claim against a company in winding-up. 
The submission was that the notice 
under Section 148 of the Income-tax Act 
activates machinery of taxation law from 
quantification till recovery of the tax 
dues. There was accordingly no warrant 


to distinguish the stage of recovery of 
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tax dues from the anterior stage for 
quantification of the tax liability. 


33. As already stated in the above 
discussion in connection with these con- 
tentions, there are extremely relevant 
observations in the decision of the 
Federal Court in the case of the “AIR 
1946 FC 16) and of the Supreme Court 
in the case of AIR 1966 SC 35. ‘There 
are also relevant observations in the case 
of 59 Bom LR 1259 = (AIR 1358 Bom 
279). We, however, find it unnecessary 
to discuss these decisions and to arrive 
at any finding as regards these rival con- 
tentions, in view of the fact we have ac- 
cepted the above second contention made 
on behalf of the appellants. 

34. In the result, the appec] | is 
allowed and the Order made by 
J ustice Vimadalal dated September 28. 
1967 is set aside. The Judge’s Summons 
dated July 1, 1967 is dismissed with costs. 
The respondent to pay the appellant’s 


costs. 
Appeal allo wed. 
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A. F. O. D. No. 124 of 1961, D/- 27-7- 
1970, against decision: of A. Sayed 
Civil J., Sr. Division at Akola, in Special 
Civil Suit No. 2 of 1960. 


(A) Evidence Act (1872), Sec. 4 — 
Judgment of a competent Court exercis- 
ing jurisdiction in matrimonial ma-ters 
is a judgment in rem. (X-Ref. Hindu 
Marriage’ Act (1955), S. 9) AIR 1963 
Andh Pra 158, Rel. on; AIR 1933 Eang 
250 & AIR 1935 Bom. 5, Disting. 

(Para 9) 


applies to es and appeals under Hindu 
Marriage Act. (X-Ref. Hindu Marniage 
Act (1955), S. 21). AIR 1957 Andh Pra 
424, Rel. on. (Pare 10) 


(C) Civil P. C. (1908), O. 22, R. 4 — 
When pending appeal against the decree 
for restitution of conjugal rights the sole 
respondent dies right to prosecute appeal 
does not survive. Even where it survives 
if legal representatives of deceased vres- 
pondent are not brought on record appeal 
abates and judgment apnealed.-from be- 
comes conclusive. (X-Ref. Hindu Marri- 
age Act (1955), S. 9). (Paras 11. 12) 


Cases Referred: Chronological Faras 


(1963) AIR 1963 Andh Pra 158 
(V 50) = ILR (1964) Andh Pra 


387, Siddaiah. v. Penchalamma 9 
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(1957) AIR 1957 Andh Fra 424 
(V 44) = ILR (1956) Andh Pra 695, 
Sunanda v. Venkata Subbarao it 
(1950) AIR 1950 Pat 184 (V 37) = 
ILR 28 Pat 989, Ramswarup v. 
Rameshwar 
(1935) AIR 1985 Bom 5 (V 22) = 
ILR 59 Bom 278, Muncherii 
Cursetji v. Jessie 
(1933) AIR 1933 Rang 250 (V 20) = 
ILR 11 Rang 198, Ma Po Khin 
v. Ma Shin 7, 12 


P. G. Palshikar, for Appaliant N. S. 
Nandedkar, V. R. Manohar and M. S. 
Deshpande, for Respondent. 

PADHYE, J.: This appeal aris2s out 
of a suit for maintenance filed by the ap- 
pellant Suhas alias Ambadas against the - 
respondent Manohar on tne allegation 
that he is the son of the respondent 
Manohar and is entitled to be maintained 
by him. According to the plaintiff-appel- 
lant he was born on 30th October 1955. 
The suit has been filed on the 6th of 
January 1959. In this suit the plaintiff 
Claimed a declaration that he is entitled 
to maintenance and claimed a decrze for 
maintenance at Rs. 250/- per month or 
such other amount as the Court may fix 
from the date of suit and claimed a 
declaration of charge on the property 
described in Schedule A of the plaint or 
a sufficient part thereof for payment of 
such maintenance. The plaintiff alleged 
that his mother Taramati who is now 
dead was married to the defendart on 
30th January 1955 and during the lawful 
wedlock he was born to them on 30th 
October 1955. According to the plaintiff, 
the defendant who is his father is in law 


-under personal obligation to maintain the 


plaintiff who is his minor son. In order 
to claim this relief the plaintiff stated 
Some additional facts which arose out of 
a: prior proceeding between the d=fend- 
ant-respondent and the plaintiff-appel- 
lant’s mother Taramati. The placntifi’s 
mother Taramati had earlier filed Civil 
Suit No. 32-A of 1957 in the Court of the 
Third .Additional District Judge, Akola, 
for restitution of conjugal rights. It was - 
her contention in that suit that she was 
married to the respondent Manohar on 
the 30th of January 1955 and during the 
lawful wed-lock she had given birth to a 
son from the defendant on the 30th of 
October 1955. Thereafter the defendant 
without any reasonable cause withdrew 
from her society and she, therefore, 
claimed restitution of conjugal rights 
against the respondent Manohar. This 
suit was decided on the lst of Oztober 
1957 by the Third Additional District 
Judge, Akola in favour of the plaintiffs 
mother Taramati and her claim for resti- 
tution of conjugal rights was decreed. 
Against this judgment and decree, the 
present respondent had filed an appeal 
being First Appeal No. 6 of 1958, in this 
Court. However, during the pendency of 
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this appeal, the plaintiff's mother Tara- 
mati died on 2nd of August 1958. The 
present respondent then stated in the 
first appeal that by reason of the death 
of Taramati, the appeal had abated and 
he got the appeal pending in the High 
Court dismissed on 6th October 1958. The 
plaintiff contends that the decision- in 
Civil Suit No. 32-A 1957 has become final 
on the question of validity of the marriage 
between Taramati and the respondent 
and the respondent could not escape the 
liability of maintaining the plaintiff who 
was and is a minor. 

2. The defendant-respondent while 
resisting the suit of the present plaintiff 
denied the fact of marriage between the 
plaintiff's mother Taramati and himself 
either on 30th. of January 1955 as alleged 
or at any time. He also denied that the 
plaintiff was born during the alleged law- 
ful wed-lock on the 30th of October 1955. 
The fact, however, of the suit having 
been filed by Taramati against him under 
Section 9 of the Hindu Marriage Act 
being Civil Suit No. 32-A of 1957 and a 
decree having been passed in that proceed- 
ing has been admitted by the defendant. 
He also admitted that he had filed First 
Appeal No. 6 of 1958 in this High Court, 
but since Taramati had died pending the 
appeal and no cause of action survived, 
the appeal was dismissed on the state- 
ment of his counsel. The defendant 
further contended that on account of the 
death of Taramati that decree as to res- 
titution of conjugal right was rendered 
ineffective as it was purely a decree for 
porsona rights. According to the defend- 

the decision of the trial Court in 
ana Suit No. 32-A of 1957 was not a 
final decision and on account of the death 
of Taramati, the said decree was render- 
ed unexecutable and infructuous. 


3. The learned trial Judge framed 
issues in the case and tried issues Nos. 1 
(a), 3 (a) and (b) as preliminary issues. 

e three issues which were tried as 
preliminary issues were these: 

1 (a): Whether the decision in Tr. 
` Civil Suit No. 32-A of 1957 on the file of 
the Third Additional District Judge, 
Akola, is final and operates as res judicata 
between the parties in the present suit? 

3 (a): Whether the plaintiff's failure 
to continue the proceedings under Sec. 26 
of the Hindu Marriage Act amounts to 
waiver of his right to obtain mainten- 
ance? 

(b) Whether the dismissal of the pro- 
ceedings under Section 26 of the Hindu 
Marriage Act in Tr. Civil Suit No. 32-A 
of 1957 on the file of the Second Addi- 
tional District Judge, Akola, operates as 
res judicata in this case? 

4. The learned trial Judge answer- 
ed all the three issues in the negative 
and ordered that the trial of the suit will 
proceed on rest of the issues. These find- 
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ings having been given on the prelimi- 
nary issúes, the trial further proceeded 
for determining the question whether the 
plaintiffs mother Taramati was married 
to the defendant or not and whether the 
plaintiff was born to the deceased Tara- 
mati and the defendant during a lawful 
wed-lock. These issues are 1 (b) and 1 (c). 
Several witnesses were examined on 
behalf of the plaintiff as well as on behalf 
of the defendant and on the appreciation 
of that evidence the learned Judge came 
to the conclusion that the plaintiffs 
mother Taramati was not married to the 
defendant on 30th January 1955 and as 
such, the question about the plaintiff 
being born during the lawful wed-lock of 
Taramati and the defendant did not arise. 
On these findings, the learned Judge 
further held that the question as to the 
liability of the defendant to maintain the 
plaintiff and the quantum of maintenance 
did not survive. The learned Judge, 
therefore, dismissed the suit of the plain- 
tiff. The plaintiff has challenged the 
judgment and decree by this appeal. 

5. Mr. Palshikar, the learned coun- 
sel for the appellant, urged before us 
that the findings given. by the lower Court 
on the preliminary issues were illegal 
and should have been decided in favour 
of the plaintiff. If so decided, the plain- 
tiff was entitled to a decree for main- 
tenance against the defendant and it was 
not necessary in this suit to go over again 
into the question whether Taramati was 
the legally married wife of the defendant 
as the decision in the former suit, namely, 
Civil Suit No. 32-A of 1957, was final and 
binding and that could not be challenged 
by the present respondent. We have, 
therefore, heard Mr. Palshikar only on 
this aspect of this case without going into 
the evidence on the merits of the aues- 
tion regarding the factum of marriage be- 
tween the deceased Taramati and the 
defendant raised again in this suit. On 
hearing Mr. Palsikar, we find that the 
matter can be decided on the basis of the 
preliminary issues except of course, re- 
garding the quantum of the maintenance 
to be allowed in which question the lower 
Court did not enter and it is not neces- 
sary to go into the voluminous evidence 
adduced in this case regarding the factum 
of marriage between the deceased Tara- 
mati and the defendant Manohar. 

6. It has been now an admitted 
position that there were proceedings bet- 
ween the deceased Taramati and the res- 
pondent Manohar under Section 9(1) of 
the Hindu Marriage Act in which Tara- 
mati claimed against Manohar restitution 
of conjugal rights on the allegation that 
she was married wife of the respondent 
Manohar and the respondent had with- 
drawn from her society without any rea- 


-sonable excuse and as such she was entitl- 


ed to a decree for restitution of conjugal 
rights against the respondent Manohar. 
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Tn this suit the present respondent denied 
that he had any connections whatsoever 
with Taramati. He denied to have 
married on 30th J anuary 1955. In faet 
he denied any marriage at all with Tara- 
mati. He also denied that the present 
appellant was a child begotten of 
union with deceased Taramati. He, there- 
fore, denied the claim of deceased Tara- 
mati for restitution of conjugal rights. 
The Court of the third Additional Dis- 
trict Judge, Akola, who had the jurisdiz- 
tion to try this case under the Hincu 
Marriage Act framed the following issues; 
Issue No. 1: Whether the petitioner is 
a legally and validily married wite of 
the respondent and whether the marriage 
Was or was not solemnised on 30-1-1958? 

Finding: Yes, yes, it was. 

Additional Issue 2: Should the peti- 
tioner be granted a decree for restituticn 
of conjugal rights? 

F. Yes. 

In that case also evidence was adduced 
on behalf of either party and on the basis 
of the evidence adduced in that case 
which more or less consisted of the same 
Witnesses who have been examined in, 
the present case, the learned Judge came 
to the conclusion that there was abundant 
and clear evidence to prove that the 
marriage between the  petitioner-Tara- 
mati and the respondent was duly per- 
formed on 30th January 1955. He observ- 
ed that the version put forth on behalf 
of the respondent that there was no 
marriage and there were only proposals 
regarding the marriage in September 
1955 was improbable and was also’ not 
consistent with the probabilities of the 
case. He, therefore, gave a finding that 
Taramati and the respondent Manohar 
were legally married on 30th of January 
1955 and as a consequence of that find- 
ing, decreed the claim of Taramati for 
restitution of conjugal rights. 

T: The learned Civil Judge, Senior 
Division, Akola, who tried the present 
- suit, relying upon the decision of the 
Rangoon High Court in Ma Po Khin v. 
Ma Shin, (LR 11 Rang 168), which is 
also reported as AIR 1933 Rang 250, 
observed that a suit for restituticn of 
conjugal rights between Taramati ard 
and Manohar was purely a private suit 
between two private persons and no-one 
else had ‘any right to intervene in the 
matter and a judgment in such a suit 
could not be treated as the judgment in 
rem. The second ground given by tke 
learned Judge was that the decree of the 
trial Court being one of personal nature 
there was nothing left for the defendant 
to take advantage of it and thet ro 
attempt was made by the plaintiff either 
to be brought on record cr to set aside 
the dismissal of the appeal. The third 
ground was that the defendant had filed 
an appeal against the decree for restiti- 
tion of conjugal rights and when such <n 


S. M. Pande v. Manohar (Padhye J.J 


[Prs. 6-9] Bom. 185 


appeal was filed the decision of the tzial 
Court lost its character of finality and 
the matter at issue became a mater 
under judicial enquiry and since the 
matter was not decided by the High 
Court on merits and no final decision 
could be had, no advantage could -be 
derived by the plaintiff from the decree 
of the trial Court in the suit for resttu- 
tion of conjugal rights. The trial Judge 
also relied on a decision of the Patna 
High Court in Ramswarup v. Ramesh- 
war, (ILR 28 Pat 989) = {AIR 
1950 Pat 184), holding that on the 
death of Taramati the rigat of ap- 
peal did net survive and, therefore, the 
appeal abated. 

8. It is contended here by the 
learned counsel for the appellant that the 
findings given by the lower Court are 
erroneous and contrary to law. I: is 
urged that the former suit between: Tara- 
mati and the respondent Manohar wes a 
suit tried by the Third Additional Dis- 
trict Judge. Akola in his matrimonial 
jurisdiction and was one under Section 9 
(1) of the Hindu Marriage Act. In that 
suit, the question regarding the status of 
Taramati vis-a-vis the respondent Menv- 
har was directly in issue, namely, whe- 
ther she was legally married to the res- 
pondent Manohar and the judgment given 
in that case is a judgment in rem, which 
is binding not only on the parties to the 
lis but against the whole world urder 
Section 41 of the Evidence Azt and that 
judgment having become final, it will 
bind the present respondent in the pre- 
sent suit also and it is no longer open for 
the respondent to challenge the facrum 
or the validity of the marriage between 
him and the deceased Taramati. G is 
further contended on behalf o2 the apoel- 
lant that though the appeal has abatec on 
account of the death of the respond=nt- 
Taramati therein and the cause of accion 
did not survive, still the judgment pass- 
ed in Civil Suit No. 32-A of 1257 becomes 
final and binding for all purposes and the 
respondent Manohar could not go bekind 
the said judgment and decree. 

9. Section 41 of the Evidence Act 
deals with judgments, orders or decrees 
of a competent Court in the exercise of 
probate, matrimonial, admiralty or in- 
solvency jurisdiction. It reads as: 

1: A final judgment, order or. 
decree of a competent Court, in the ezer- 
Cise of probate, matrimonial, admiralty 
or insolvency jurisdiction which conzers 
upon or takes away from any person any 
legal character, or which declares any 
person to be entitled to any such charac- 
ter, or to be entitled to any specific thng, 
not as against any specified person but 
absolutely, is relevant when the existence 
of any such legal character, or the title of 
any such person to any thing is relevant. 

Such judgment, order or decree is 
conclusive proof * * * * * that any legal 
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character, to which it declares any such 
person to be entitled, accrued to that 
person at the time when such judgment. 
order or decree declares it to have ac 
crued to that person: 

That any legal character which it 
takes away from any such person ceased 
at the time from which such judgment, 
order or decree declared that .it had 
ceased or should cease, 

and that anything to which it de 
clares any person to be so entitled was 
the property of that person at the time 
from which such judgment, order .or 
Gecree declares that it had been or should 
be his property.” 


It will thus be seen that a judgment, 
order or decree of a competent Court in 
the exercise of matrimonial jurisdiction 
is of a - conclusive nature and confers 
upon a person a right in rem which is 
not only binding on the parties to the 
suit, but binding as against the whole 
world. Prior to the enactment ‘of the 
Hindu Marriage Act, 1955 so far as the 
Hindus were concerned, there was no 
matrimonial jurisdiction to decide the 
‘questions regarding the matters connect- 
ed with marriage, such as restitution of 
conjugal rights, ` judicial separation, 
divorce, nullity of marriage, declaration 
of a marriage as void ete. By enacting 
the Hindu Marriage Act, 1955, Act No. 25 
of. 1955, a special jurisdiction has -now 
been conferred with respect to the Hindu 
inhabitants in relation to marital matters 
and now the District Court is constituted 
4 Special Court for determining the ques- 
tions arising under the Hindu Marriage 
Act. All these questions now arising 
under the Hindu Marriage Act would be 
questions within the matrimonial juris- 
diction and are no longer triable by the 
ordinary Civil Courts as was done previ- 
ously under Section 9 of the Code of Civil 
Procedure. Previously suits for restitu- 
tion of conjugal rights could be entertain- 
ed by the ordinary Civil Courts under 
their general powers under Section 9 of 
the Code of Civil Procedure and they 
had jurisdiction to dacide the questions 
regarding the status of the- parties and 
they could give or refuse declarations in 
that respect and give the necessary re- 
liefs. But after passing of the Hindu 
Marriage Act, 1955, the jurisdiction has 
been exclusively given to the District 
Courts which have now to try the matters 
alling under the Hindu Marriage Act. 
Sarkar in his Evidence Act, Eleventh 
Edition, at page 466 states that a iudg- 
ment of a Court under the Hindu Mar- 
riage Act, 1955 is one in the | exer- 
cise of matrimonial jurisdiction and falls 
under Section 41 and would be conclu- 
Sive against the whole world. This pro- 
position has been laid down in a decision 
reported in Siddaiah v. Penchalamma, 
(AIR 1963 Andh Pra 158) in which it is 
said that a judgment by a Subordinate 
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Judge or District Judge in the exercise 
of the jurisdiction conferred upon him by 
the Hindu Marriage Act would fall with- 
in the purview of Section 41 of the Evi~ 
dence Act and the decision given in the 
exercise of matrimonial jurisdiction 
would be conclusive not only against the 
parties to the proceeding, but against the 
whole world. In other words, such judg- 
menis would operate as judgments in 
rem. We respectfully concur with this 
view expressed by the Division aR of 
the Andhra Pradesh High Cour 

10. The next question hee arises 
is as to. the effect of the death of Tara- 
mati during the pendency of the first ap- 
peal against the judgment and decree in 
that former suit for restitution of con- 
jugal rights. It is contended on behalf of 
the respondent that the provisions of 
Order 22 of the Code of Civil Procedure 
do not apply to proceedings under the 
Hindu Marriage Act and as such, : there 
cannot be an abatement of an appeal in 
the High Court on the death of a respon- 
dent even though the cause of action does 
not survive. In that appeal, being First 
Appeal No. 6 of 1958, the present respon- 
dent was the appellant. and- ordinarily it 
is the appellant’s duty to bring on record 
the legal representatives of a deceased 
respondent within the prescribed period 
of time and if he fails to do that the ap- 
peal automatically abates. This would 
be so where the right. to sue or to prose- 
cute the appeal survives. If however, 
the right to sue or prosecute the appeal 
does not survive because of the death of 
the. respondent, then the appeal abates 
and the appeal cannot proceed further. 
The provisions of Order 22 apply to suits 
as well as to appeals and if the right to 
continue the appeal does not survive in 
the case, the appeal must be held to be 
abated. It is, therefore, contended on 
behalf of the respondent that the provi- 
sions of Order 22 of the Code of Civil 
Procedure not being applicable to these 
proceedings, no question of abatement 
arises and, therefore, the decision in. Civil 
Suit No. 32-A of 1957 loses its finality. 
It is further contended that if the appeal 
abates, the suit also abates and there is 
no decision even of the-first. Court in 
existence and as such, the decision of the 
first Court in Civil Suit No. 32-A of 1957 
becomes ineffective altogether. . We can- 
not accept the. contentions on behalf of 
the respondent for more reasons than one. 
In the first place, it is not correct to say 
that the provisions of Order 22 of the 
Code of Civil Procedure will not be ap- 
plicable to the present proceedings. In 
fact, Section 21 of the Hindu Marriage 
Act with which we are dealing itself 
makes provisions of the Code of Civil 
Procedure applicable to these proceed- 
ings. Section 21 is in these words: 


“S. 21. Subject to the other provi- 
sions contained in this Act and to such 
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rules as the High Court may make in this 
behalf, all proceedings under this Act 
shall be regulated as far as may be, by 
the Code of Civil Procedure, 1908. 

There are no other provisions in the 
Hindu Marriage Act limiting the applice- 
tion of Order 22 of the Code of Civl 
Procedure, nor any rules of this Court 
and, therefore, the provisions of the Code 
of Civil Procedure must apply in dealing 
with the petitions under the Hindu 
Marriage Act. In the absence of anything. 
therefore, whenever a party to a suit cr 
proceeding under any of the provisions cf 
the Hindu Marriage Act dies the sters 
which are required to be taken - under 
Order 22 of the Code of Civil Procedure 
in an ordinary suit must also be taken in 
these suits or proceedings . and if such 
steps are not taken, then the suit or pro- 
ceeding will be visited with the same 
consequences which any other suit would 
be visited with. If, therefore, the right 
to continue the appeal does not survive, 
the sole respondent having died, then the 
appeal as a natural consequence must 
abate and has to be dismissed and no 
fresh suit could be brought on the same 
cause of action. The effect of this abate- 
ment would be that the judgment which 
was given by the Court below between 
the parties becomes final and conclusive 
as between the parties thereto or their 
representatives in interest. Accepting tke 
contention on behalf of the respondent 
that the provisions of Order 22 being ir- 
applicable to such proceedings there is no 
provision for the abatement of the appeal, 
we do not see how the matter can te 
taken any further. If there is no provi- 
sion for abatement of the appeal, there -s 
no provision for the abatement of tke 
suit as well and the decree passed in ths 
suit is not automatically wiped off. Apart 
from that, if it is taken that the appeal 
continues to be pending there being ro 
abatement, as contended on behalf of tke 
respondent, then the position is still worse 
because the present respondent was tke 
appellant in First Appeal No. 6 of 19&8 


and he himself stated before this Court . M 


that he did not want to proceed with tke 
appeal since the respondent Taramati had 
died. This would, therefore, amount to a 
dismissal of the appeal for non-prosecu- 
tion and in that event also the decisicn 
of the first Court would remain final and 
conclusive and would be binding in ail 
subsequent proceedings. Looked at from 
any point of view, the finality attaches to 
the judgment in Civil Suit No. 32-A of 
1957. 


11. The question regarding the e=- 
fect of the death of a party has been 
considered at length in a decision by tke 
Andhra Pradesh High Court in Sunanca 
y. Venkata Subbarac, AIR 1957 Andh Pra 
424. In this case Chief Justice Subba Reo 
(who later on was Chief Justice of India) 
dealt with the matter very elaborately. 
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He was dealing with a case under the Mad- 
ras indu (Bigamy Prevention and 
Divorce) Act (6 of 1949). That was a case 
regarding the dissolution of a marriage 
and it was held that a decree of a Court 
of competent jurisdiction in such matters 
determines the status of the parties there- 
to and wes equivalent to a judgment in 
rem. Similar would be the case where 
restitution of conjugal rights is claimed 
in a matrimonial jurisdiction and as we 
have already shown, such a judgment is 
a judgment in rem. In the case with 
which Chief Justice Subba Rao was deal- 
ing, there also the decree was passed and 
in an appeal against the said decree, the 
respondent died and question was what 
was the effect of the death of the respon- 
dent in an appeal filed against that decree. 
After taking stock of several decisions, ‘the 
learned Judges held that if it was a juig- 
ment in rem and unless and until a Court 
of appeal reversed it the marriage was for 
all purposes at an end. They further 
laid down that when an appeal abates the 
decree is not automatically vacated and 
it continues to have legal force till it is in 
an appropriate manner reversed or modi- 

ed. An argument was advanced in that 
case that an appeal is a continuation cf a 
suit and, therfore, the decree is automa- 
tically vacated. This argument, however, 
was not countenanced by the learned 
Judges and they held that in case the 
right to sue does not survive or even if it 


‘survives, the legal representatives are not 


brought on record under that order the 
appeal alone’ abates but not the suit. We 
are in respectful. agreement with the de- 
cision of the Andhra Pradesh High Court 
on this question which arose in circum- 
stances similar to the present ones. Here 
also we have a judgment in rem which 
decided the status of deceased Taramati 
vis-a-vis the respondent Manohar. It was 
held there that the deceased Taramati 
was the legally married wife cf Manohar. 
That: decision was based on the evidence 
produced in that case. That decision 
binds not only the present respondent 
anohar, but was binding against tke 
whole world. The abatement of the ap- 
peal on account of the death of Taramati 
did not make any difference whatsoever 
to the finality of the decision-in Civil 
Suit No. 32-A of 1957. Thas decision, 
therefore, continued to be binding on the 
respondent Manchar. 

12. The decision of the Rangoon 
High Court in ILR 11 Rang 198=(AIR 
1933 Rang 250) and the decision of this 


. Court in Muncherji Cursetji Khambate v 


Jessie, AIR 1935 Bom 5, have no applica- 

tion in the circumstances of the present 
case. The question in the Rengoon case 
was whether a judgment in a suit-for res- 
titution of conjugal rights operated as a 
judgment in rem. That judgment was 
sought to be made use of in a subsequent 
suit and it was urged that that judgment 
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was a judgment in rem under Section 41 
of the Evidence Act. There was no sug- 
gestion that the Court which gave the first 
judgment in the suit for restitution of 
conjugal rights was a competent Court 
acting in the exercise of matrimonial 
jurisdiction. In those circumstances it 
. was held that Section 41 had no applica- 
tion to the case and that judgment could 
not be said to be a judgment in rem. 
Similar was the case with respect to the 
Bombay decision. In contrast to them, 
we have here a judgment of a competent 
Court exercising the jurisdiction in matri- 
monial matters wherein the status of 
Taramati was in issue and has been decid- 
ed. That judgment no doubt would be a 
judgment in rem uncer the provisions of 
Section 41 of the Evidence Act. We are, 
therefore, of the opinion’ that the judg- 
ment in Civil Suit No. 32-A of 1957 which 
decides the question regarding the status 
of Taramati as wife of Manohar is bind- 
ing and conclusive for all times and in 
the instant suit also that judgment could 
have been taken as a conclusive piece of 
evidence to hold that Taramati was the 
egally married wife of Manohar. Mano- 
har was a party to that suit and he is a 
party to this suit also. Besides, Suhas 
who claims to be the legitimate son of 
Manohar is the son of Taramati and as 
such, he could be said to be representative 
in interest of Taramati, though’ strictly 


that is also not necessary since the judg- - 


ment binds the whole world. 


13. As regards the question whe- 
ther the appellant-plaintiff was the son 
begotten during the lawful wedlock of 
Taramati and the respondent, the learned 
trial Judge has given a finding that if the 
marriage of the defendant with Taramati 
were proved to be on 30th January 1955, 
the plaintiff who was born to Taramati 
on 30th October 1955 could have been 
held to be a legitimate child of the defen- 
dant and Taramati. In the earlier. suit 
also Taramati had filed proceedings under 
- Section 26 of the Hindu Marriage Act 
claiming maintenance for the present ap- 
pellant, but those proceedings were also 
dismissed for want of prosecution on the 
death of Taramati. If the marriage bet- 
ween Taramati and the defendant is held 
proved on the basis of the decision in 
Civil Suit No. 32-A of 1957, then the plain- 
tiff would be the legitimate son of 
Taramati and the defendant. during the 
lawful wedlock and would also get the 
— of the legitimate son of the defen- 

ant. 


14. These preliminary questions 
were first argued by the learned counsel 
for the appellant and seeing a great deal 
of substance in the arguments advanced 
on behalf of the appellant, we called upon 
the respondent to advance arguments on 
these points only before entering into the 
discussion of the evidence on the factum 
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of the marriage. On hearing the argu- 
ments advanced on behalf of both sides, 
we feel that the findings given by the 
learned J udge of the lower Court on the 
preliminary issues are erroneous and ille- 
gal and need to be set aside and on the 
basis of the previous decision in procted- 
ings under Section 9 of the Hindu Mar- 
riage Act it has to be held that Taramati 
was the legally married wife of the res- 
pondent Manohar and their marriage was 
Solemnised on 30th of January, 1955. On 
this finding being reached, we do not con- 
sider it necessary to go into the evidence 
in the case for the purposes of finding 
out the fact of marriage between Tarabai 
and the respondent on the evidence” ad- 
duced in this case. We have left. tbis 
question of. reaching a finding on the 
basis of the evidence in this case undecid- 
ed. In the view we have taken, the judg- 
ment and decree of the lower Court dis- 
missing the suit of the plaintiff are liable 


to be set aside. 
Order accordingly. 
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Bhaskar ‘Narayan Hardikar and 
another, Petitioners v. S. G. Daithankar 
and others, Respondents. 


Special Civil Appln. No. 157 of 1969, 
D/- 6-2-1970. 


(A) ‘Municipalities — Maharashtra 
Municipalities Act (40 of 1965), Ss. 55 (1), 
2 (49) — Phrase “total number of Coun- 
cillors” in S. 55 (1) — Meaning of. 


For the purpose of removing the 
President the majority that is required is 
of the total number of councillors exclud- 
ing the co-opted Councillors. The phrase 
“total number of Councillors” in Sec. 55 
(1) means the total number of seats in a 
particular council as determined under 
the provisions of Section 9 and not the 
strength of the Councillors entitled to 
sit and vote only. 1969 Mah LJ 74 (FB), 
Distinguished. (Para 21) 

Thus where the total number of 
Councillors including the two co-opted 
Councillors is 24, the “total number of 
councillors” has to be taken as 22 and 
thus the majority would be of 12 mem-~ 
bers even if one seat of an elected Coun- 
cillor is vacant on account of death at the 
relevant time. (Para 21) 

(B) Interpretation of Statutes — 
Particular term defined in Act. l 


When the Act defines a particular 
term it is that definition which has to be 
taken for that term wherever it otcurs in 
the Act and it would not be permissible 
to construe the term in any other 
manner. (Para 12) 


LN/LN/F953/70/CWM/P 


HOTI 
= (C) Interpretation of Statutes — 
Rule of harmonious construction. 


_ As far as possible the different provi- 
- sions in the Act must be reconciled with 


each other and harmonicus construction - 


has to be put so as to bring out the inten- 
tion of the Act without doing any 
violence to the language used. If the 
meaning of the words is clear, then the 
effect has to be given to those words and 
it would not be permissible to reed scme- 
thing into it which is not there. 
(Para 12). 
Cases Referred: Chronological Paras 
(1959) 1969 Mah LJ 74 = 70 Bom 
LR 843 (FB), Namdeorao v. Dulaji 11 


M. N. Phadke and M. W. Puranik, 
for Petitioners; S. M. Hajarnavis. Addl. 
Govt. Pleader (for Nos. 1 & 2); P. R K. 
Murty (for Nos. 13 & 17 to 24); B A. 
Masodkar (for Nos. 4 to 12, 14 and 15}. 
for Respondents. l 


_. PADHYE J.:— In a general election 

held on 3-6-1967, 22 Councillors were 
elected to the Municipal Council, Baan- 
dara. In the first meeting held thereefter 
on 2-7-1967 the petitioner No. 1 Bhaskar 
was elected as the President of the 
Municipal Council and one Fattu Məsh- 
ram was elected as the Vice-President 
Two persons were co-opted to the Coun- 
cil and thus the total number of the 
Councillors in the Bhandara Municipal 
Council was 24 after the co-option of the 
two Councillors. The Vice-President 
` Fattu Meshram died on 18-1-1969 and his 
seat as an elected Councillor became 
vacant with the result that on his death 
the Council actually consisted of 21 e_ect- 
ed Councillors and two co-opted Council- 
lors, though the normal strength of the 
Council was 22 elected Councillors and 
two co-opted Councillors. 


2. On 24-1-1969, 11 members of 
the said Council gave a requisition to the 
Collector for convening a meeting to Dass 
a resolution to remove the Presiden: of 
the Council, the petitioner’ No. 1. Accord- 


ingly, the Collector by notice dated 27-1- . 


1969 convened a meeting of the Council- 
lors for 1-2-1969 to consider the resolu- 
tion for removing the President. The 
meeting was held on 1-2-1969 as szhe- 
duled at which 14 Councillors which in- 
cluded one co-opted Councillor were pre- 
sent. Some points of order were raised 
in the said meeting, but they were over- 
ruled, with the result that out of the 14 
Councillors two Councillors walked out 
leaving only 11 elected Councillors and 
one co-opted Councillor. The resolution 
was put to vote and 11 elected Councillors 
voted for the resolution to remove the 
President from his office as Presiden. . 
3. After the notice was issued by 
the Collector and before the meeting was 
held, one Councillor, namely, the respon- 
dent No. 22 Natwarlal Patel, wrote a 
letter to the Collector that. he was not 
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served with the notice of the meeting to 
be held on 1-2-1969. That ‘was one of 
the points of order raised in the said 
meeting. This letter, whick is Document 
No. 2 at page 30 of the paper book com- 
plains that he did not receive the notice 
three days prior to the date fixed for the 
special meeting, and therefore, he was 
unable to attend the meeting and hence 
the special meeting called cn 1-2-1969 be 
cancelled. He also complained that the 
notice was not served on him personally, 
put it was served on a servant as he was 
out. 


4, The petitioner Nc. 2 is one of 
the Elected Councillors. By this petition, 
the petitioners challenge the resolution 
dated 1-2-1969 removing tae petitioner 
No. 1 from the office of the President of 
the Council and also ask for a writ of 
mandamus against the ` respondents res- 
training them from giving effect to the 
resolution dated 1-2-1969 and prohibiting 
them from in any way interfering with 
the continuing of holding of the office of 
the President by the petitioner No. 1. By 
the order of this Court dated 5-2-1969 at 
the time of the admission of the petition, 
the election of a new President in place 
of the petitioner No. 1 was ordered to be 
stayed. 


5. The petitioners challenge the 
aforesaid resolution removing the peti- 
tioner No. 1 from the office of the Presi- 
dent on two grounds. . The first conten- 
tion is that the resolution dated 1-2-1969 
has not been passed by the requisite 
majority of the Councillors and there- 
fore the resolution does not have the 
effect of the petitioner No. 1 ceasing to 
be the President of the Bhandara Munici- 
pal Council. According to the peti- 
tioners, the majority that was required 
for .such removal of the President in this 
Council would be of 13 Councillors since 
the Council has a strength of 24 Council- 
lors which includes two co-opted Coun- 
cillors. In the alternative, it is urged 
that the total strength of the elected 
Councillors of this Council is 22 and the 
majority would be of 12 Ccuncillors, and 
therefore, the resolution passed by 11 
Councillors only is ineffective to remove 
the petitioner No. 1 from the office of 
the President. The second contention 
raised was that the notices cf the meeting 
were not served on the Councillors as 
per Rule 3 (2) of the Rules framed under 
sub-section (2) of Section £21 read with 
Clauses 11, 13 and 19 of Section 81 of the 
Maharashtra Municipalities Act, 1965, 
which rules are called the Maharashtra. 
Municipalities (Conduct of Business) 
Rules, 1966. Though this second point 
was canvassed for sometime by the learn- 
ed counsel for the petitioners, it was sub- 
sequently not pressed by Mr. Phadke, 
the learned counsel for the petitioners 
and the point No. 1 stated above alone 
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survives for consideration in this peti- may be. The Collector, however, need 
tion. not wait for the results of election in all 


6. For appreciating the contertion 
raised by the learned counsel for the peti- 
tioners, it would be necessary to refer to 
certain provisions of the Maharashtra 
Municipalities Act, 1965 (hereinafter re- 
ferred to as the Act). Section 9 of the 
Act provides for the composition of 
Councils. Besides the elected Councillors 
some Councillors are also required to be 
co-opted for giving representation to 
persons having some special qualifications 
such as special knowledge or practical 
experience in the field of public health: 
local self-Government or eduéation. The 
Municipal Councils are divided into three 
categories A, B and C according to the 
population of the towns and for every 
class of Municipal Council the minimum 
and the maximum number of elected 
Councillors is fixed. Proviso (iii) to sub- 
section (1) of Section 9 of the Act pro- 
vides that the total number of co-opted 
Councillors shall not exceed ten per cent 
of the number of elected Councillors fixed 
under sub-section (2) and in determining 
such number a fraction shall be ignored. 
Besides the co-opted Councillors, there is 
another class of Councillors who are 
called the nominated Councillors. Under 
Section 18 of the Act if at a general elec- 
tion or a bye-election, no Councillor is 
elected from any ward, a fresh election 
shall be held to elect a Councillor from 
that ward and if there is a failure to 
elect a Councillor at the fresh election, 
such vacancy has to be filled by nomina- 
tion of a duly qualified person by the 
State Government. Such a person nomi- 
nated by the State Government under 
sub-section (1) of Section 18 of the Act 
shall be deemed to be elected at an elec- 
tion under this Act. 


T The number of Councillors to 
be elected to a particular Municipal Coun- 
cil is fixed by the Director on the calcula- 
tions made as provided by sub-section (2) 
(a) of Section 9 of the Act. This number 
includes the nominated Councillors, if 
any. Section 2 (7) of the Act defines 
“Councillors” and it means a person who 
is duly elected or co-opted or nominated 
as a member of the Council. By Sec. 2 
(8) “Council” is defined to mean a 
Municipal Council constituted or deemed 
to be constituted under this Act for. a 
municipal area. All these categories of 
Councillors form a Municipal Council. 
Section 2 (49) defines “total number of 
Councillors”: which in relation to a Coun- 
cil means the total number of the elected 


and the co-opted and nominated Council-. 


‘lors, if any, of that Council. 

8. Section 19 of the Act provides 
for declaration of the results of election. 
After the elections are held and the 
counting of votes is completed, the Col- 
lector has to publish the ‘results in the 
official Gazette as soon as conveniently 


_ though the 


‘the term of the elected Councillor. 


the wards, if on account of some uwun- 


avoidable reasons the elections are not . 
. held in some wards, though however, the 


elections in more than two-thirds of the 
number of the wards are a necessary re- 
quirement. Section 19 provides that if 
at a general election the poll could not be 
aken in any ward or wards for any rea- 
son on the date originally fixed for the 
purpose but it was taken on that date 
but in more than two-thirds of all the 
wards, the Collector shall as: soon as pos- 
sible after the counting of votes in the 
said wards is over, publish the available 
results in the official Gazette and as re- 
gards the remaining ward or wards the 
Collector shall subsequently publish the 
results in the official Gazette as and when 
the poll is taken and counting of votes 
therein is over. It further provides that 
after every general election upon the 
publication of the results, or as the case 
may be, the first publication of the re- 
sults in the official Gazette under sub- 
section (1) of Section 19 of the Act. the 
Council shall be deemed to have been 
duly constituted. It will thus appear that 
the Council can be constituted as soon 
as elections have taken place in two- 
thirds of the number of the wards. even 
election to the remaining 
wards could not take place on account of 
some reason. ` 

9. After the Council is formed, it 
has to elect a President and a Vice Presi- 
dent. They have to be elected from 
amongst the Councillors who are elected 
or deemed to be elected. This is provid- 
ed by Section 51 (1) of the Act. The co- 
opted members have no right of vote in 
the election of the President or the Vice 
President. In fact, the co-option does not 
take place till the President and the Vice 
President are elected as will be apparent 
irom sub-section (6) of Section 51 of the 
Act. Section 52 of the Act provides that 
the term of office of the President and 
Vice-President shall be conterminous 2i 
ec~ 
tion 53 of the Act provides for resignation 
by the President from his office. Then 
comes Section 55 of the Act which pro- 
vides for the removal of President and 
Vice-President. This section is the sub- 
ject-matter of the main controversy in 
this petition and the result of the peti- 
tion depends on the construction of this 
section. Section 55 (1) reads as under: 

“S. 55 (1): A President or a Vice ` 
President shall cease to be President or 
Vice-President as the case may be, if the 
Council by a resolution passed by a majo~ 
rity of the total number of “Councillors 
(excluding the co-opted councillors) at a. 
special meeting so decides. 
(emphasis supplied) 
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The co-opted Councillors present at 
the meeting shall have no right to vote 
on any resolution relating to the removal 
of the President or the Vice Presidert.” 


10. The whole controversy in this 
petition revolves on the meaning to be 
given to the term “total number of Coun- 
cillors.” At one time, it was conterded 
on behalf of the petitioners by Mr. 
Phadke that the majority in this zase 
must be from out of the whole streagth 
of the Councillors of this Council includ- 
ing the co-opted Councillors. Concretely 
put his contention is that the strength of 
the Council is 24 which consists of 22 
Councillors by election and 2 by co-ortion 
and as-such, the minimum number for 
passing such a resolution of non-cenfi- 
dence would be 13, that is 24+2 = 12, 
plus one. This contention on the fac2 of 
it is devoid of any substance. Whatever 
the meaning that may be given to the 
phrase “total number of Councillcrs,” 
the co-opted Councillors have to be ex- 
cluded and the sub-paragraph of sub-sec- 
tion (4) of Section 55 of the Act makes it 
quite clear that they have no right to 
vote in the matter of such a resolution 
and the majority has to be of only the 
elected Councillors which would also 
include the nominated Councillors, if any. 
This contention, however, was leter on 
abandoned and we were only left with 
the question as to whether in the case of 
this Council the minimum number of 
Councillors in favour of the motion of 
no confidence against the President is 12 
and not 11 as in the present case. Ac- 
cording to the contesting respondents, the 
majority must be taken of those Council- 
lors who actually occupied the seats in 
the Council, that is, who are entitled to 
sit in the Council and vote and not the 
majority of the total strength in the 
Council or total number of seats in the 
Council, being elected. Councillors the 
number of which is fixed by the Director 
under Section 9 of the Act. According 
to the contesting respondents,- owing to 
the death of Fattuji Meshram, the total 
number of Councillors excluding the co- 
opted Councillors was only 21. and there- 
fore, 11 Councillors formed a majoricy. 


11. The learned Counsel for the 
respondents heavily relied upon a Full 


Bench decision of this Court in Namdeo- 


rao v. Dulaji, 1969 Mah LJ 74, for the 
contention that the “total number of 
Councillors” would only be those Coun- 
cillors who are entitled to sit and vote. 
We do not think that this decision cculd 
be taken as a binding authority for the 
question that is before us,- though the 
same phrase “total number of Council- 
lors” came for consideration before the 
Full Bench. The Full Bench was deating 
with a case of a motion of no confidence 
against the President of the Zilla Parisnad 
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under Maharashtra Zilla Parishad and 
Panchayat Samitis Act, 1961 (Act V of 
1962). The relevant Section 49 (7) of the 
said Act reads as under: i 


“5. 49 (7): If the motion is carried by 
a majority of the total number of Toun- - 
cilors (other. than associate Councillors) 
the President. or as the case mav bə, the 
Vice President shall cease to hold office 
forthwith; and the office held by such 
President or Vice-President shall be 
deemed to be vacant.” 


The Zilla Parishad also consists of elected 
Councillors and Co-opted Councillors 
besides associate Councillors. The con- 
stitution of the Zilla Parishad is entirely 
different from the constitution of a 
Municipal Council under the Act. On the 
basis of the population of a town. the 
Director fixes the number of Councillors 
to be elected and the number of co-opted 
Councillors is of certain percentag2 of 
the elected Councillors. The nominated 
Councillors are in place of some of the 
elected Councillors and the number of 
elected Councillors in a Municipal Coun- 
cil is fixed and invariable. In the case of 
a Zilla Parishad however, the position is 
entirely different and it cannot be stated 
with any certainty as to what will te the 
number of the elected Councillors cf the 
Zilla Parishad. In the Zille Parishad, if 
there are no female candidates elected in 
the general election, two women Coun- 
cillors have to be co-opted. If there is 
only one woman Councillor elected. one 
more has to be co-opted. The chairmen of 
the Panchavat Samitis under the jurisdic- 
tion of the Zilla Parishad inso facto be- 
come the Councillors of the Zilla Pari- 
shad. If some of the chairmen of the 
Panchayat Samitis are also elected Coun- 
cillors from the Zilla Parishad. then 
there may be vacancies in the Zilla Pari- 
shad and those seats may have again to 
be filled up. There is thus no fixity about 
the total number of the Councillors in a 
Zilla Parishad and it always is a fluctuat- 
ing and fluid body and its membership 
may be added to, or subtracted from. as 
the occasion arises. That is why the Full 
Bench took the view that the “total num- 
ber of the Councillors” uncer the Zilla 
Parishads and Panchayat Samitis Act 
would mean “total number of those Coun- 
cillors who are entitled to sit and vote”. 
It may also be noted that though the 
term “Councillor” has been defined in the 
Zilla Parishads Act, the term “total num- 
ber of Councillors” has not been deñned, 
which has-been done in the Act. The 
Full Bench decision therefore, would be 
no authority for the questior before us. 
12. The term “total number of 
Councillors” has been used in the Act at 
several places and would be found in Sec- 
tions 81 (2), 81 (9) (a) (i) and (ii), 81 (15), 
19 (2), 63 (1), 65 (2) and proviso to Sec- 
tion 167 of the Act. As against this, ~here 
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are other terms used in the different 
other sections, for example, in Sec. 81 
(11) proviso, the decisions are to be taken 
by a majority of votes of the Councillors 
present and voting and at other places 
the word “Councillors” has been used; 
for example, in Section 56 (2) and 81 (14) 
of the Act. When the Act defines a parti- 
cular terrn, it is that definition which has 
to be taken for that term wherever it 
occurs in the Act and it would not ‘be 
permissible to .construe the said term in 
any other manner. Further as. far as 
possible the different provisions in the 
Act must be reconciled with each other 
and a harmonious construction has to be 
put so as to bring out the intention of 
the Act without doing any violence to the 
language used. If the meaning of the 
words is clear, then the effect has to be 
given to those words and it would not be 
permissible to read something into it 
which is not there. We have, therefore, 
to construe the phrase “total number of 
Councillors” used in Section 55 (1) of the 
Act in the light of this principle. 


13. The phrase “total number of 
Councillors” can have two meanings. It 
can mean the actual number of Council- 
lors at the given time who are entitled to 
sit and vote. It can also be number of as 
many Councillors as there are seats in 
the Council. The definition of the phrase 
“total number of Councillors” in Sec- 
tion 2 (49) of the Act provides a clue to 
the meaning to be given to this phrase. 
In defining this phrase to mean the total 
number of the elected, co-opted and 
nominated Councillors, if any, of that 


Council, it is “in relation to a Council”. 


It presupposes that the elections are com- 


plete and persons are elected for all the 
seats which are to be filled in and there- 
after the necessary number is co-opted. 
It also presupposes that if any elected 
seat is not filled in after the required 
procedure is followed, then those seats 
are filled in by nominated Councillors and 
the whole Council is complete. Different 
Councils may have different number of 
elected and co-opted Councillors depend- 
ing upon the category in which the 
Council is placed and depending upon the 
population in the area and the number 
of the Councillors is to be determined 
under Section 9 of the Act in relation to 
that Council. When, therefore, the total 
number of Councillors in relation to such 
a Council is to be determined, it would 
be the total number of the Councillors 
who have filled in all the elected seats 
and all the co-opted seats, and also the 
nominated Councillors in respect of such 
seats which are required to be filled in 
by nomination. If the phrase “total 
number of Councillors” were to be g1ven 
the meaning which the contesting res- 
pondents want to give, namely, the actual 
occupants of the elected and co-opted 
seats or nominated seats, then the defini- 
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tion would have been in a different form 
and would not have been defined as “in 
relation to a Council.” The words “elect- 
ed” and “co-opted” apparently seem to > 
be in past tense so as to give scope for 
the arguments as has been done on behalf 
of the contesting respondents that the 
total number of Councillors would consist 
only of those persons who at a particular 
point of time have been actually elected, 
co-opted or nominated and therefore, 
must mean only the Councillors who are 
entitled to sit and vote. We do not think, 
such a construction can be given on the 
basis of those words. The words “elect- 
ed,” “co-opted” or “nominated” are only 
of a descriptive nature to describe the 
seats in the Council as elected seats or 
co-opted seats or nominated seats and do 
not refer to the Councillors already 
elected. It is true that the term “Coun- 
cillor” in Section 2 (7) would mean a 
person who is duly elected or co-opted or 
nominated as a member of the Council. 
Unless a person is elected, or co-opted or 
nominated to a seat in the Council, he 
could not be termed a Councillor, and 
therefore, in order to become a Councillor 
he must necessarily have been elected co- 
opted or nominated. The contesting res- 
pondents want that in the phrase “total 
number of Councillors” for the word 
“Councillors” the definition of ‘“Council- 
lor” in Section 2 (7) should be read and 
so read, it would, according to the respon- 
dents, mean the total number of only 
such persons who have already been 
elected, co-opted or nominated as Coun- 
cillors. If that were so, then it was not 
necessary to give the definition of the 
phrase “total number of Councillors” in 
Section 2 (49) of the Act. In the absence 
of such a definition, it would have been 
possible to give the meaning suggested 
by the respondents, wherever the phrase 
“total number of Councillors” has been 
used, but we have here, a separate and 
distinct definition of composite phrase 
“total number of Councillors” and it is 
that definition of that composite term as 
a whole that has to be taken into con- 
sideration wherever that phrase has been 
used in the Act and it would not be 
permissible to substitute in this phrase 
the definition of the word “Councillor” 
given in Section 2 (7) of the Act for the 
word “Councillor” in Section 2 (49) or 
at other places in the Act where the 
phrase “total number of Councillors” has 
been used. To do so, would amount to . 
ignoring the definition of the phrase 
“total number of Councillors” given in 
Section 2 (49) altogether. Likewise, if 
the meaning as contended on behalf of 
the respondents was’ to be. given, then it 
would not have been necessary at all to 
define the phrase “in relation to a Coun- 
cil” and secondly, to state further to 
mean “the total number of the elected, 
co-opted and nominated Councillors”. be- 
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cause the word “Councillor” has already 
been given that meaning In Section 2 (7) 
of the Act. 


14. In the Zilla Parishads and 
Panchayat Samitis Act, the phrase “total 
number of Councillors” has not been 
defined though this phrase has been ured 


in the Act at several places and the werd | 


“Councillor” was given tha meanirg as a 
member of a Zilla Parishad constituced 
under the Act and the constitution of the 
Zilla Parishad was given in Sectior 9 
thereof as consisting of Councillors 
chosen, by direct election, co-opted Coun- 
cillors, Chairmen of the Panchavat 
Samitis and Chairmen of five federal zo- 
operative Societies. In view of tais 
definition of the word “Councillor” snd 
the absence of the definiticn of the phrase 
“total number of Councillors” coup-ed 
with the fact that in view of its consti- 
tution the Zilla Parishad was a fluc- 
tuating or a fluid body. it was possible to 
give to the phrase “total number of 
“Councillors” the meaning that it was a 
total number of Councillors entitled to 
sit and vote as has been done by the Full 
Bench. We do not think that in view of 
a specific definition of the phrase in the 
Act and ‘the non-fluctuating character of 

a Municipal Council and which has a 
fixity as regards the number of the sects, 
such a construction could be given as in 
the Full Bench case, though the phrases 
used in both the Acts are the same. 


De By giving the meaning to the 
phrase “total number of Councillors” used 
in Section 55 (4) of the Act, as we are 
doing, the intention underlining the 
provision is in no way affected or jeopar- 


dise. So far as the Village Panchayets,. 


Panchayat Samitis or Zilla Parishads are 


concerned, they are new creations com- 


pared to the Municipal Councils whch 
have now been in existence for quite a 
long time. Local Self-Government by 
Municipalities has taken deep root and 
the considerations which apply ta lower 
local Self-Governments, such as Villege 
Panchayats, Panchayat Samitis’ and fhe 
Zilla Parishads would not be suitable in 
- the case of Municipal Councils and “Zor 
the proper and efficient administration of 
the Municipal Council which has greazer 
responsibilities to perform, a different 
standard of removing the head of the 
body, such as the President, jnay be 
necessary and a different provision i in the 
case of a Municipal Council is, ‘therefore, 
understandable. In the Bombay Villege 
Panchayats Act, the provision for ze- 
moval of the Sarpanch is different. S=2c- 


tion 35 (2) which deals with the motion. 


of no confidence against the Sarpanch or 
the Upa-Sarpanch and under which the 
motion has to be carried, provides that 
the motion of no confidence is to be 
carried by a majority of not less than 
two-thirds of the total number of the 


1971 Bom./13 VI G—21 


B. N. Hardikar v. S. G. Daithankar (Padhye J.) 


[Prs. 13-16] Bom 193 


then members of the Panchayat (em- 


phasis supplied). This provision, there- 
fore, clearly refers to the members of 
the Panchayat who at the time are entitl-. 
ed to sit and vote, that is, the acztual 
number of the members who at that 
particular point of time constitute the 
Panchayat irrespective of the number of 
Seats in the said Panchayat. It would 
thus be seen that wherever the Legisla- 
ture desired that the majority should be 
from the members who are entitled to 
sit and vote, the intention has been clear- 
ly expressed by using appropriate words 
therein. If that was the intention in the 
case of Municipal Councils also, nothing 
Was easier than to express that intention 
by putting in some words as in Section 35 
(2) of the Bombay Village Panchayats 
Act which was already before the Legis- 
lature when the Municipalities Act was 
passed.. The requirement of a majoricy of 
the total number of seats in the house is 
not something which is unknown. 

16. A similar provision is to be 
found in the Constitution of India for 
carrying out an amendment. in the Con- 
stitution. Article 368 of the Constitution 
provides that for effecting an amendment 
to the Constitution, the bill has to be 
passed in each House by a majority of 
not less than two-thirds of the members 
of that House present and voting anc the 
total membership is the strength of the 
House whether all the seats are filled in 
or not. It is true that the phrase aire 
therein, namely, “total membership” - 
different from the words used in the Act 
where -it is “total number of Councillors”, 
We are, however, pointing ovut this provi- 
sion only for the purposes of showing 


. that such.a requirement is not altogether 


unknown to the Legislature and to meet 
the contention thatthe construction which 
we are putting on the phrase “total num- 
ber of Councillors” is not a reasonable or 
a possible construction. As one goes 
higher-up in democratic institutions such 
a provision appears to be a healthy one, 
as otherwise, there would be no stability’ 
in the office of the head of the institution, 
in consequence of which the administra- 
tion would suffer. It is the whole Coun- 
cil which has normally to act and it has 
to be expected that all the ‘seats in the 
Council are always filled in. If any seat 


‘becomes vacant for some reason or other, 
immediate steps have to be taken to fill 


in that vacancy so.as to make the Coun- 
cil complete. At a given time on account 
of some accident or unforeseen reason 
quite a few seats which were occupied 
by Councillors favourable to the Presi- 
dent may become vacant and it is further 
likely that in the bye-electicn the Fresi- 
dent may get support of such Counciliors 
who would be elected and he would still 


‘enjoy thé support of the majority. If, 


however on such seats becoming vecant 
and before the bye-elections are held, 
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the President has no majority support in 
the then existing Council, he could be 
removed by the opposite group because 
of the accident of some seats of his sup- 
porters 
seen cause and for no fault of his. Again, 
if he regains the majority support after 
the bye-election, a similar thing would 
happen to the President who came in his 
place and he would again be elected as 
the President on the strength of his majo- 
rity. In such circumstances, the whole 
administration -would be in chaos and 
unstable and. such an administration 
would not be conducive for the proper 
and efficient administration of the Loca] 
Self-Government. It is, therefore, neces- 
sary that the President must continue to 
function so long as he ‘enjoys the sup- 
port of the majority of the total number 
of the Councillors who fill in all the seats 
which are to be filled in the Council. 
Such a construction appears to us te be 
a rational and reasonable construction. 


17. The learned counsel for the 
contesting respondents contends that the 
Municipal Corporation is a continuing 
body, has a perpetual succession and has 
to act through its members as may be 
there at a given time and cannot cease to 
function even if there are any vacancies 
in the seats of the Council. It is contend- 
ed that the administration of the Cor- 
. poration has to be carried on with such 
of the members as are in existence at a 
given time irrespective of the strength of 
the Council. It is further contended that 
the constitution of - a Corporation may 
provide for a particular number, but the 
act of the. Corporation may be by a stated 
number. It is also urged that for taking 
a decision, it is not necessary also that 
every member of the Corporation must 
be present and the decision could he 
taken by a majority of the members 
present and voting. We do not doubt the 
correctness of this proposition. In all the 
Local Self-Governments and the Legisla- 
tures the ordinary routine business has 
to be carried on with the help of the 
majority of members present and voting. 
Even in the present Act such a provision 
has been made at several places. How- 
ever, the Legislature may provide for 
different majorities for different matters. 
In several Acts such provisions have 
been made. For example, in some maiters 
a simple majority of the members pre- 
sent and voting is sufficient; in others 
the majority required is two-thirds’ and 
in still others, it is three-fourths. In some 
cases it has been provided that the majo- 
rity must be of the members entitled to 
sit and vote and yet in other cases it has 
also been provided that the maiority 
must be of the total membership or of 
the total strength of the Council. Even 
in the present Act except for the provi- 
Sion for the removal of the President and 
Vice-President and few other provisions, 
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A.I. R. 


on the construction we put on the phrase 
“total number of Councillors” the simple 
majority of the members present and 
voting or of the members entitled to sit 
and vote is considered sufficient. A 


-different provision had to be made for 


this subject as the removal of the Presi- 
dent is not to be treated so lightly. de- 
pending upon the fluctuating circum- 
stances. 


13. It was contended on behalf of 
the contesting respondents that by put- 
ting the construction on the phrase “total 
number of Councilors,” as is sought to 
be put by the petitioners and which we 
are putting, the Act would become un- 
workeble and therefore, such a construc- 
tion would not be a reasonable construc- 
tion to be put. We were referred parti- 
cularly to the provisions of Section 81 (9) 
and Section 87 (4) of the Act. Section 81 
(9) provides for the quorum necessary 
for the transaction of business and it pro- 
vides that the quorum at an ordinary 
meeting shall be cne-third of the total 
number of Councillors and at a svecial 
meeting shall be one-half of the total 
numb2r of Councillors. It is urged that 
if at a given time the number of Coun- 
ciliors occupying the seats is less than 
one-third of the total number of seats for 
an ordinary meeting or less than one-half 
of the number of seats for a special 
meeting, then there would never be a 
quorum for such a meeting, as coniem- 
platec by Section 81 (9) and then no 
business at all could be transacted which . 
position cannot be contemplated.. We do 
not think that such an apprehension is 
correct or such a situation can ever arise. 
In the first place, even if the position is, 


-as illustrated by the learned Counsel and 


there could never be the requisite quo- 
rum, stil] there is a further provision 
that if there is no requisite quorum, then 
the business can be transacted after a 
stated time by the members present 
though they may fall short of a quorum. 
Such a provision is to be found in Sec- 
tion €1 (9) (b) and is always to be found 
in every Act or rules of business of Cor- 
poration. In the second place, such a 
Situation is not a normal one. In the 
functioning of a Corporation, it is always 
expected that it will function normally. 
It is always expected that the Corpora- 
tion will at all times consist of its full 
strength. No doubt, there are likely to 
be casual. vacancies off and on, but it is 
normally not expected that there would 
be at a given time such a large number 
of varancies so as not to form even the 
requisite quorum. As soon as vacancies 
are caused, they are expected to be filled 
in at the earliest. Assuming that 2t a 
given time such a contingency does arise 
and the business of the Corporation can- 
not proceed, if the contention of the res- 
pondents is correct, then such a situation 
woulc. continue only for a short while 
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till the vacancies are filled in. whic. is 
expected to be done as early as possible 
and if the strength of the Corporation is 
so depleted as in the case illustrated, 
then it is desirable that such a Corpzra- 
tion should not take upon itself the ~ask 
of doing the business in the absence of a 
large majority of the members. Such an 
act cannot be considered to be in the 
interest of the Corporation. It is a dif- 
ferent thing that all the seats are filled 
in, but the members present do not re- 
present even a quorum in which case it 
can well be taken that the absentee m=m- 
bers have given their implied consen: to 
abide by the decision which mev be 
taken by a majority of the members pre- 
sent and voting at the meeting. This, 
however, cannot be said where a lzrge 
mumber of seats are vacent and the Cor- 
poration is-not fully represented. We do 
not think that the Act would become un- 
workable as is contended on behalf of 
the contesting respondents. 

19. We were also referred to :ub- 
section (2) of Section 92 of the Act. by 
which a proposal for the transfer of any 
immoveable property of the Council is 
required to be accompanied by a resolu- 
tion of the Council passed at a mee ving 
by a majority of not less than two-thr_rds 
of the total number of Councilors. It 
was contended that if during any parti- 
cular period the Councillors of a Council 
are less than the two-thirds of the 
strength of the Council, then the power 
under sub-section (2) of Section &2 ccuid 
never be exercised. That would be so, 
but we do not think that there is any- 
thing wrong in such a vrovision. Such 
a provision would be a healthy provision 
as no right could be given to an under- 
represented body to fritter away the pro- 
perty of the Council. The Council re- 
presents the whole population of the erea 
and two-thirds majority of the represen- 
tatives of the whole population is to be 
the authority to propose any transfer. If 
any seats are vacant, then the Council 
will not be fully representative of the 
whole population and the two-th-rds 
majority of only the representatives of 
the part of the population would be 
taking upon themselves the power to dis- 
pose of the property of the Council which 
would not be very desirable. It is no 
Goubt true that it has to be with the 
sanction of the State Government. but 
the State Government must also have the 
benefit of the view of the two-thirds of 
the majority of the representatives of the 
whole population of the area for which 
the Council stands. Similar argur ent 
was advanced on the basis of the provi- 
sions of Sections 63, 65 and 167 proviso 
of the Act. In fact, these provisions 
would support the contention of the reti- 
tioners. Taking for example, the proviso 
to Section 167 of the Act, it would be 
ridiculous on the construction soughi. to 
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be put on behalf of the contesting respon- 
dents that at a given time a small nurıber 
of Councillors should be able to write 
off any tax, fee or other amount due to 
the Council. The proviso requires that 
the amount could be written off if a 
resolution is passed by a majority of not 
less than three-fourths of the total num- 
ber of Councillors. In a case where in a 
Council of the strength of 24, there are 
only 8 members filling in the seats at a 
given time, then by a vote of 6 members 
only the debts due to the Council should 
be written off; while on the construction 
on behalf of the petitioners the minin:um 
votes required could be 18 and that seems 
us to be reasonable. So also would be 
the case with Sections 63 and 65 cf the 
Act. We have said earlier that it 1s in 
exceptionally rare cases tkordering to- 
wards impossibility that a situation would 
arise where the elected and co-opted 
members would be less than the strength 
required for even a auorum. But even 
if ‘such a situation arises, the admiristra- 
tion cannot be made to suffer and a previ- 
sion has been made in Section 313 of the 
Act whereunder the State Government 
is empowered to appoint an Admiristra- 
tor to look after the affairs of a Council. 
The bogie of unworkability of the Act on 
the construction which we are putting is 
unreal and does not deter us from putting 
construction in the manner we are doing 
as that seems to us to be the most razional 
and reasonable construction. 


20. We were also referred ta sub- 
section (4) of Section 87 of the Act on the 
basis of which it was contended thet the 
Council continues as a Council irrespec- 
tive of any vacancy in it and the continu- 
ing Councillors can act as if no vazancy 
had occurred. It is contended, there- 
fore, that at a given time the Council 
consists of only so many Councillors who 
are actually in existence irrespective of 
the seats and it is the total number of 
such existing Councillors which has to 
be taken into consideration. This provi- 
sion deals with the validity of prcceed- 
ings of a Council and since the day to 
day work of the Council has to be carried 
on, a provision to this effect had to be 
made as there are bound to be some 
casual vacancies at one time or the other 
and a deeming provision to meet such a 
situation had to be made. That does not, 
however, mean that the total strength of 
the Council has been depleted. It re- 
mains the same as it was originally fixed 
and the vacancies are meant to be filled 
in at some time or the other during terms 
of the Council. In fact, Mr. Phadke 
wants to derive support for his ccnten- 
tion from this provision and contends 
that even though there may be any 
vacancies in the total number of Coun- 
cillors by virtue of this provision, it is to 
be deemed that there is no vacancy and, 
therefore, the phrase “total number of 
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Councillors” must be taken to be the 
strength fixed by the Director at the 
beginning and the initial total number 
has to be taken into consideration for the 
purposes of finding out the maiority for 
removing the President or the Vice-Presi- 
dent from their offices. 

21. We are, therefore, of the opin- 
ion that the phrase “total number of 
Councillors” in Section 55 (1) of the Act 
means the total number of seats in a 
particular Council as determined under 
the provisions of Section 9 of the Act and 
not the strength of the Councillors entitl- 
ed to sit and vote only. For the purposes 
of removing the President the majority 
that is required is of the total number of 
Councillors, excluding the co-opted Coun- 
cillors. In the Municipal Council before 
us, the total number of. Councillors in- 
cluding the co-opted Councillors is 24 
end excluding the co-opted Councillors 
is 22. At the relevant time there was one 
seat of an elected Councillor vacant on 
account of the death of Fattuji Meshram 
end thus the elected Councillors were 
only 21. However, for the purposes of 
Section 55 (1) of the Act in the matter of 
the removal of the President the total 
number has to be taken as 22 and thus 
the majority would be of 12 members. In 
this case the resolution for the removal 
of the President, that is, the petitioner 
No 1, has been passed by 11 members 


only which falls short by one for the. 


majority. The resolution, therefore, has 
not the effect of removing the petitioner 
No. 1 from the office of the President. 
We, therefore, hold and declare that the 
petitioner No. 1 Bhasker Narayan Hardi- 
kar does not cease to be the President of 
the Municipal Council, Bhandara, by 


virtue of the resolution dated 1-2-1969 of - 


the Council. The resolution dated 1-2- 
1969 is, therefore, quashed and declared 
to be ineffective and the respondents are 
restrained from giving effect to the re- 
solution ‘dated 1-2-1969 and are further 
prohibited from in any way interfering 
with the continuing of holding of the 
office of the President by the petitioner 
No. 1 on the basis of the resolution dated 
1-2-1969. | 

22. The petition, therefore, suc- 
ceeds and is allowed with costs against the 
respondents 1 and 2 in one set and against 
the respondents 4 to 9, 10, 11, 12, 14 and 


15 in one set. l 
Petition allowed. 
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Appeal No. 58 of 1965, Misc. Petn. 
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- Cases 


AIR. 


, (A) Municipalities — Bombay Muni- 
cipal Corporation Act (3 of 1888), S. 91 — 
It is not necessary that before a Munici- 
pal Corporation moves State Govern- 
ment to acquire land for it, it should 
have made attempts to purchase the land 
by private treaty and have failed in such 
attempts. (K-Ref.: (i) S. 90 and (ii) Land 
Acquisition Act (1894), S. 6). Misc. Petn. 
No. 205 of 1964, D/- 22-9-1966 (Bom), 
Relied on. _ (Para 3) 

The provisions of Sections 90 and 91 
are in addition to the provisions of the 
Land Acquisition Act so far as acquiring 
property by the Corporation are concern-. 
ed and nothing in those sections fetters 
the power of State Government to ac- 
quire land for a local body under the 
Land Acquisition Act.’ (Para 3) 

(B) Constitution of India, Article 226 
— Order of summary rejection of writ 
petition is not illegal for not giving rea- 
sons. 1970 SCD 321, Explained. 


(Para 7) 

(C) Constitution of India, Article 226 

— In writ appeal against summary dis- 

missal of writ petition Court is compe: 
tent to dispose of petition on merits. 


. (Para 7) 
Referred: Chronological Paras 
(1970) Civil Appeals Nos. 2130 and 
2131 of 1969, D/- 27-2-1970, | 
= 1970 SCD 321, Century Spg. and 


Mfg. Co., Ltd. v. Ulhasnagar Munici- 
pal Council . 7 
(1968) ATR 1968 SC 1223 (V 55) = 
1968-2 SCJ 692, Ambalal v. 
Ahmedabad Municipality 4 


(1966) Misc. Petn. No. 205 of 1964, 
D/- 22-9-1966 (Bom) D 
(1960) AIR 1960 SC 1203 (V 47) = 
1961-1 SCR 128, Babu Barkya 
Thakur v. State of Bombay _ 6 
_.M. R. Parpia with R. P. Bhatt, for 
Appellants; R. J. Joshi (for Nos. 1 and 2) 
and R Joshi with R. L. Dalal (for 

No. 3), for Respondents. 
JUDGMENT: This is a. petitioner’s 
appeal against the summary dismissal of 
their writ petition by Mr. Justice Kanta- 
wala. A part of a certain land belonging 
to the petitioners was being acquired by 
the State Government under the provi- 


sions of the Land Acquisition Act. The 


land admeasures 3,118.63 square yards 
and is situated at Fergusson Road, Lower 
Parel, Bombay. The notification under 
Section 4 was published on 27th February 
1964 ‘and the notification under Section 6 
on 20th May 1965. Both the notifications 
stated the purpose of the acquisition “for 
the Bombay Municipal Corporation for 
the construction of a primary school.” 
Soon after the notification under Sec. 6 
the petition was filed on 15th July 1965 
and it raises substantially one ground of 
attack against the acquisition proceedings. 
It is that ground which is also being 
pressed before us. The : ground is that 
the requirements of Sections 90 and 91 
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have not been fulfilled by the Bombay 
Municipal Corporation for whom tae 
acquisition was undertaken, and there- 
fore the entire acquisition is vitiated and 


illegal and should be set aside.. (Section 30 - 


of the Bombay Municipal Corporation 
Act deals with the ‘subject. of acquisition 
of immoveable property by agreement 
and Section 91 provides for what is to 
happen when the immoveable property 
cannot be acquired by an agreament. 
Section 90 provides that the Commis- 
sioner on behalf of the Corporation shall 
acquire any immoveable property on such 
terms and at such rates or prices 
or at rates or prices not exceeding 
such maxima as shall be approved by tne 
Improvements Committee of the Corpota- 
tion whenever it is necessary or exre- 
dient for him for the purpose of this Act 
or the Act so provides to acquire a pro- 


perty. Other ancillary powers have also ` 


been given to the Commissioner having 
regard to the requirements t 
schemes undertaken by the Corporation 
and property being needed for suzh 
schemes. Sub-section (4) of Section 30 
gives power to the Commissioner to exe- 
cute contracts and other instruments 
relating to the acquisition of immoveable 
property .and prescribes the mode in 
which such acquisition shall be made. 
Sub-section (5) provides that no contrect 
for the acquisition of immoveable pro- 
perty or any interest therein or dny right 
thereto shall be binding on the Corpora- 
tion if the contract is not executed in ec- 
cordance with sub-section (4). Sub-sec- 
tion (6) applies all the provisions of Sec- 
tion 90 to any variation of such contract. 
Then Section 91 (1) provides as fellows: 


‘Whenever the Commissioner is tn- 
able to acquire any .immoveable property. 
under the last preceding section by agree- 
ment the State Government may, in their 
discretion, upon the application af the 
Commissioner, made with the approval of 
the Improvements Commitiee and subiect 
to the other provisions of this Act orcer 
proceedings to be taken for acquiring the 
same on behalf of the Corporation, as if 
such property were land needed for a 
public purpose within the meaning of the 
Land Acquisition Act, 1870.” 


The whole challenge to the acquisition in. 


the present case is based upon this provi- 
sion of the Municipal law. It has been 
urged that the power of tne Government 
is only to acquire for a public purpcse 
under the Land Acquisition Act. In tnis 
case the acquisition is “for the Bombay 
Municipal Corporation” and so far as the 


Bombay Municipal Corporation is 
concerned, it is merely a creature of 


statute and has to comply with the requi- 
rements of that statute. Therefore if 
section 91 prescribes a certain procedure 
which has to be undertaken before the 
acquisition of any immoveable property 
can be made for the Corporation then the 
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Corporation is bound to fulfil that mode 
first before it can launch upon any acaui- 
sition under the Land Acquisition Act at 
all. If then section 91 is not complied 
with, -all subsequent proceedings for ac- 
quisition under the Land Accuisition Act 
would be bad. 


2. (We are unable to accept the 
contention. Section 90 was introduced in 
order to provide the Corporation witk an 
alternative mode of acquiring prorerty 


‘in the tinterests of speedier acquis*tion 


than is usually the case with acquisitions 
under the Land Acquisition Act and so 
that its undertakings and works may not 
be impeded by protracted land acquisi- 
tion . proceedings. Normally no oficer 
of the Corporation would be entitled to 
purchase land on behalf of the Cortora- 
tion for himself and therefore it was 
necessary to enact the provisions of Sec- 
tion 90 in order to give the Commissioner 
the power to acquire land by private 


-treaty with parties, subject of cours to 


such limitations as the section itself lays 
down. If the attempt to acquire land for 
the Corporation by private treaty is 


successful, then no further provisior is 


necessary to be made in the law but 
where such an attempt fails, it is possible 
that it could be urged that there is no 
other remedy left to the Corporation and 
therefore it was necessary to make the 
provision of Section 91 providing that if 
the Commissioner is unable to accuire 
any immoveable property under Sec. 90 
by agreement then recourse may still be 
had to the provisions of the Land Acquisi- 
tion Act. In other words, all that Sec- 
tion 91 indicates is that because the Com- 
missioner attempts to acquire propert? by 
private negotiations first and fails in that 
attempt, the Corporation will not be 
deprived of its right to have the same 
property acquired by compulsory acquisi- 
tion. That was the real purpose benind 
the enactment of Section 91 (1). 


3. We can find nothing in the 
terms of Section 91 (1) to suggest that 
the procedure under Section 90 and Sec- 
tion 91 must be first undertaken before 
recourse can be had to compulsory 
acquisition under the Land Acquis-tion 
Act. The section does not provide that| 
before the Municipal Corporation moves 
the Government to acquire land under 
the Land Acquisition Act, the Corpora- 
tion should have made attempts to pur- 
chase the land by private treaty and Aave 


- failed in such attempts. In other words, 


we cannot find any such . condition pre- 
cedent to taking proceedings for corpul- 
sory acquisition of land as has been con- 
tended for on behalf of the appellants. 
The provisions of Sections 90 and 91 are 
in addition to the provisions of the Land 
Acquisition Act so far as acquiring pro- 
perty by the Corporation are concerned 
and nothing in Sections 90 and 91 fe-ters 
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the powers to acquire under the Land 
Acquisition Act. The latter power is 
vested in the Government and there is no 
indication in Sections 90 and 91 that the 
power of the Government is in any way 
affected by what a local body like the 
Bombay Municipal Corporation may or 
may not do. In fact under the Land 
Acquisition Act the party for whom .the 
acquisition ts set on foot by the Govern- 
ment is not a “person interested” in the 


land acquisition at all. All the right. 


that it has, is to appear and adduce evi- 
dence for the purpose of determining the 
amount of compensation as provided in 
Section 50, sub-section (2) of the Land 
Acquisition Act and no more. All the 
interest that it has is. that it has to pay 
or deposit the compensation which may 
be assessed but it is not and cannot be a 
party to the proceedings for acquisition 
under the Land Acquisition Act. It has 
no right to a reference under Section 18 
and is not a “person interested” within 
the meaning of that phrase in the Land 
Acquisition Act. We do not see, there- 
fore, how any act of commission or omis- 
sion on the part of such a person can 
fetter or control the power of the. State 
Government to acquire land under the 
Land Acquisition Act. If it were intend- 
ed so to control the power of the State 
Government we should have thought that 
explicit and express provisions would 
have been made in Section 91. 


4. A learned single Judge of this 
Court Mr. Justice Tulzapurkar has taken 
the same view in Misc. Petn. No. 205 of 
1964, D/- 22-9-1966 (Bom). The learned 
Judge answered the precise objections 
which are now taken after discussing the 
provisions of Sections 460-O and 460-P of 
the Bombay Municipal Corporation Act 
which are for the purpose of the point 
raised before us in identical terms as Sec- 
tions 90 and 91. The conclusion whicr he 
reached was :— 


“I do not think that the Legislature 
while enacting the provisions of Sec- 
tion 460-P intended to impose or pres- 
cribe a condition precedent, the observ- 
ance of which could be rendered illusory 
in the above manner. The proper way 
to construe the opening words of Sec- 
tion 460-P in my view. therefore, would 
be that they do not prescribe or impose 
any condition precedent as is contended 
by Mr. Tijoriwala. As I have said above, 
the object or purpose for which Sec- 


tion 460-P was enacted was not to pres- ` 


cribe or impose any such condition pre- 
cedent to the exercise of the power of 
the State Government in the matter of 
acquiring immoveable property for the 
B. E. S. T. undertaking of the Bombay 
Municipality under the Land Acquisition 
Act, but the object or purpose -thereof 
was the one indicated by me above. The 
epening words “Whenever the General 
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Manager is unable to acquire any im- 
movable property under Section 460-O by 
agreement” cannot in the circumstances 
be construed or read as “unless the Gene- 
ral Manager is unable to acquire any im- 
movable property under Section 460-U by 


. agreement.” 
_ Another decision in Ambalal v. Ahmeda- 


bad Municipality, AIR 1968 SC 1223, was 
brought to our notice. The provisions 
which were there sought to be invoked to 
bar the acquisition were the provisions of 
Section ‘52 of the Bombay Municipal 
Boroughs Act. We are somewhat hesitant 
to use this judgment. in the present 
case because the provisions of Section 52 
are not in pari materia with Sections 90 
and 91 of the Bombay Municipal Corrora- 
tion Act but the observations ot the 
Supreme Court in paragraph 9 of their 
judgment are instructive. 


5. We may also add that in this 
case when the acquisition proceedings 
under the Land Acquisition Act were set 
on foot and notice was issued to the peti- 
tioners under Section 4, the petitioners 
had raised a number of objections under 
the provisions of Section 5A and these 
objections were considered and decided. 
Their letter raising the objections is 
Ex. B and a mere perusal of it will show 
that the petitioners never raised any 
objection that the acquisition proceed- 
ings are bad because the alleged condi- 
tion precedent namely the observance of 
Section 91 had not been fulfilled. We do 
not think, therefore, that the petitioners 
are entitled to raise this new objection 
to the land acquisition proceedings at this 
late stage in the appeal or for that matter 
even in the petition. 


6. We have so far decided the 
matter assuming all the circumstances 
and questions of fact as counsel on benalf 
of the appellants would have us assume 
them viz., that Section 91 has not been 
fulfilled. ` But on closer scrutiny it seems 
to us that in the present case Section 91 


was completely fulfilled so far as the 
Corporation is concerned because, the 
Corporation did make an attempt to 


negotiate and was unable to acquire any 
property by agreement. This is clear 
from the recitals of facts in paragraph 6 
of the petition itself. The Corporation 
wrote to the petitioners on the 9th of 
November 1964 by their letter No. ACQ- 
10/203 stating that they proposed to ac- 
quire their property at Lower Parel and 
adding “I have, therefore, to request you 
to state whether you are willing to hand 
over the said property to the Corpora- 
tion and if so, terms and conditions there- 
of. If no reply is received by this office 
within a fortnight from the date hereof, 
it will be presumed that you are not 
interested in handing over your said pro- 
perty to the Corporation and necessary 
steps will be taken to acquire the same 
under provisions of Land Acquisition Act 


1971 


I of 1894.” To this the petitioners gave 
a reply on the 20th November 1964 in 
which they stated :— 


"In this connection please ncte that 
notice under Section 4 of the Land Ac- 
quisition Act was issued to which we 
replied by our letter dated 20th June 
1964. You also filed your counter-renly 
and the matter was heard and argued. 
The matter is now pending awaiting the 
Land Acquisition Officer’s Order. 


Under the circumstances we do not 
understand as to why you have row 
written to us further in the maiter. 
Three things may be noticed about tkese 
two letters: (1) that the Corporation did 
attempt to negotatie having regard to the 
provisions of S. 90, (2) that the reply of 
20th November 1964 of the petitioners 
was a clear refusal to negotiate on the 
ground that the notice under Section 4 
of the Land Acquisition Act had b2en 
issued; (3) we have already shown that 
the proceedings under Seztion 90 or Sec- 
tion 91 have nothing to co with the pro- 
ceedings taken or to be taken under the 
provisions of the Land Acquisition Act, 
but we may here also say that the stand 
taken by the petitioners in their .renly 
dated 20th November 1964 was not iusti- 
fied. Only a notification under Section 4 
of the Land Acquisition Act had fk:3en 
issued and that notification is only a 
preliminary notification saying inat the 
land in any locality is nesded or is likely 
to be needed for a public purpose. I- is 
only after such a notification is issued and 
objections of parties are considered under 
Section 5-A that the process of acavisi- 
tion commences by issue of a nc“ ice 
under Section 6. Therefore, we do not 
think that the stand taken by the treti- 
tioners in their letter of 20th Noven ver 
1964 was a correct stand. In this respect, 
reference may be made to the recent geçi- 
sion of the Supreme Court in Babu 
Barkya Thakur v. State of Bombay. AIR 
1960 SC 1203, wherein tkat Court irdi- 
cated the difference between Section 4 
and Section 6. 


“The purpose of the notification 
under Section 4 is to carry on a prelimi- 
nary investigation with a view to finding 
out after necessary survey and taking of 
levels, and if necessary, digging or boring 
into the sub-soil whether the land was 
adapted for the purpose for which it was 
sought to be acquired. It is only under 
Section 6 that a firm declaration has to 
be made by Government that land with 
proper description and area so as to be 
identifiable is needed for a public purpose 


or for a company.” 

Their Lordships emphasised the distinc- 
tion between the provisions of the two 
sections by saying ‘What was a mere rro- 
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posal under Section 4 becomes the sub- 
ject-matter of a definite proceeding for 
acquisition under the Act” ‘vide p. 1208 
of the AIR). Therefore the petitiorers 
can hardly say that because a notifica- 
tion under Section 4 had already been 
issued they could no longer negotiate 
with the Corporation. If they could not 
say that then it is clear that Section 91 
was fulfilled. 


7. We have gone into the coaten- 
tions at some length because one of the 
complairts made on behalf of the appel- 
lants was that no reasons were given by 
the judgment under appeal. Mr. Justice 
Kantawala dismissed the tretition sum- 
marily and as is the practice in this 
Court did not give reasons in such case. 
Counsel on behalf of the appellants 
brought to our notice a recent decision of 
the Supreme Court in Civil Appeals 
Nos. 2130 and 2131 of 1969, D/- 27-2- 
1970 (SC) and urged that the fact 
that the learned Judge did not 
give reasons for the dismissal of the peti- 
tion was itself sufficient to set aside his 
order. We have gone through the judg- 
ment rezerred to and we are unable to 
hold that it contains any dscision that 
the Court is bound to give reasons when 
summarily dismissing a writ petition. 
Even in that case their Lordships did not 
lay down that reasons ought to have been 
given, but what their Lordships said was 
that having regard to the facts and cir- 
cumstances of that case they were. satis- 
fied that a prima facie case existed and 
that therefore that petition ought to have 
been admitted. We do not regard that 
judgment as laying down anything more 
than that. It certainly does not lay down 
the principle that an order of summary 
rejection which does not give reasons is 
illegal. 


8. Another contention based upon 
the same decision was that the case 
should be remanded and we ought not to 
proceed to hear it on the merits. We do 
not think that any useful purpose will be 
served by a remand, even assuming that 
we do not think that the judgment of the 
learned Judge was correct. But in this 
case we have shown that the judgment 
was with respect, correct. This Court is 
equally competent to dispose of the peti- 
tion on the merits as we have done. We 
are unable to accept any of the conten- 
tions in appeal. The appeal is dismissed 
with costs. Only one counsel in eacn set 
allowed. The amount deposited as secu- 
rity for costs may be withdrawn against 
the order for costs. 


Appeal dismissed. 
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Mrs. Kamlabat Chintaman, Appel- 
lant v. Divisional Superintendent, Cen- 
tral Railway, Nanpur. Respondent. 


. F. O. D. No. 2 of 1963, D/- 11-12- 
1970, against order of N. K. Nandapur- 
kar, Civil J.. Sr. Division Wardha, D/- 
10- 10- 1962. 


(A) Workmen’s Compensation Act 
(1923), S. 3 — The term. ‘accident’ in Sec- 
tion 3 generally means some unexpected 
event happening without design on ithe 
part of a workman who suffered from it 
— Death of a workman due to heart 
failure will fall within the term ‘acci- 
dent.’ - | (Para 4) 
(B) Workmen’ S Compensation Act 
(1923), S. 3 — A workman dying in the 
course of his employment is not 
necessarily entitled to compensation un- 
iess he proves that death by accident 
arose out of employment, i. e., because of 
some contributory cause on account of 
his employment. AIR 1956 Bom 424, 
Distinguished. AIR 1954 Bom 180 & AIR 
1957 Bom 52 & (1966) 2 Lab LJ 12 (Mad), 
Rel. on. Para 6) 

Thus, the death of a railway engine 
driver while on duty cannot be said to 
arise out of his employment, when there 
is no causal connection between his death 
and the employment but on the other 
hand there is clear and cogent evidence 
that he died a natural death due to heart 
failure and not on account of any parti- 
cular strain due to his employment. 

(Para 6) 
Cases Referred: Chronological ‘Paras 
(1966) 1966-2 Lab LJ 12 =. 28 FIR 
286 (Mad), Madras State Electri-- 
city Board v. Ambazhathingal 
Ithachutti Umma 8 
(1959) AIR 1959 Madh Pra 281 . 
(V 46) = 1959 Jab LJ 295, 
Parvatibai v. Manager, Rajkumar 
Mills, Indore 8 
(1957) AIR 1957 Bom 52 (V 44) = 
ILR (1956) Pn 239, Mrs. Santan 
_ Fernandes v. B. P. (India) Lid. 8 
(1956) AIR 1956 Bom 424 (V 43) = 
1956-1 Lab LJ 740, Bai Diva 
am v. Silver Cotton Milis 


7 
(1954) AIR 1954 Bom 180 (V 41) = ` 
ILR (1954) Bom 353, Laxmibai v. 
Chairman and ‘Trustees, Bombay 
Port Trust 6, 8 


S. N. Kherdekar, for Appellant; 
W. K. Sheorey, for Respondent. 

JUDGMENT: Kamalabai the widow 
of the deceased Chintaman, a Railway 


Engine Driver, having been aggrieved by ` 


an order passed by the Commissioner, 
Workmen’s Compensation, Wardha, has 
come here in appeal. The appellant filed 


BO/BO/A749/71/KSB/C 


‘plication filed by the 


Supdt., Central Rly. (Bhole J. A. I. R. 


an application for compensation under 
5. 3 of the Workmen’s Compensation 
Act. Her husband was driving a railway 
engine on duty on lst of November 1960. 
He was taking the Down Goods Train 
from Majri to Chanda and. other places. At. 
10 A.M. he took, charge of the Gecods 
Train. After some detention and shunt- 
ing he took the train to Bhandak. There 
they stopped for unloading and went to 
Tadali. There they did some shunting 
and were also detained and then they 
reached Chanda at 4 P.M. They had to 
unload some of the packages there. They 
completed the unloading: some oil tanks 
were attached there. The engine was 
then going in reverse. Chintaman was 
driving it. At that time, the Assistant 
Station Master on duty. informed the 
Guard that another Down Goods Train 
was passing through, via, the first Icop 
and therefore, they had to stop their 
shunting. The Guard, therefore, showed 
a red flag to the driver and cautioned him 
to stop. Chintaman stopped the engine 
but was anxious to know why he had 
stopped the work. He told-the Guard 
that they should finish the shunting 
earlier so that they could reach Ballar- 
Shah as early as possible. The Guard 
then explained to him why he had shown 
him the red flag. While Chintaman was 
talking to the Guard and the Guard was 
facing the other gcods train which was 
coming, Chintaman sat down there and 
then collapsed. He expired before any 
medical help could be given to him. His 
body was taken for post-mortem exa- 
mination and the cause of: death was 
found to be heart failure due to valvular 
incompetency and atheroma of the arte- 
ries. 

Ze The respondent Central Rail- 
way denied their liability but admitted 
that Chintaman was in the Railway 


Service working as a railway engine 
driver. They admitted all the details 


mentioned by the appellant but pleaded 
that deceased Chintaman died a natural 
death because of the failure of his heart. 
According to them, a railway driver was 
expected to be on duty for twelve hours 


‘but Chintaman had actually completed 


only seven hours duty and according to 
them, there was no overstrain anywhere 
to him during the course of his working. 
They, therefore, say that there was no 


. causal connection of the employment with 


the ultimate death. 


3. The learned © Commissioner 
framed the necessary issues on the plead- 
ings of the parties and found that the 
accident did take place in the course of 
but not out of the employment of the 
deceased. He was not overstrained due 
to the working on the train and there- 
fore, according to him, his heart failure 
was not on account of overwork. Ac- 
cordingly, therefore, he dismissed the ap- 
appellant. The 
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point, therefore, that arises here for ccn- 
sideration is to see whether any sub- 
a ae question of law arises in this €p- 
peal. l ; , 
4. It is common ground that the 
deceased Chintaman died as a result of 
heart failure. It is also common ground 
that the cause of death was heart failure 
due to valvular incompetency and atke- 
roma of the arteries. It is also common 
ground that the deceased was driving the 
engine of the Goods Train at Chanda and 
was'on duty. This accident, therefore, 
occurred at the time when he was on dusy. 
The contest, however, is on the pont 
whether this accident occurred out of the 
employment or not. Now, under Sc= 
tion 3 of the Workmen’s Compensation 
Act, if personal injury is caused tc a 
workman by accident arising out of and 
in the course of his employment, his em- 
ployer shall be liable to pay commensa- 
tion. Although the term “accident” has 
not been defined in the Act, yet it is row 
well settled that “accident” generally 
means some unexpected event happen=ng 
without design. To decide whether an 
occurrence is an accident, it must be re- 
garded from naturally the point of view 
of the workman who suffered from it end 
if it is unexpected and without design on 
his part, it may be an accident though 
intentionally caused by the author of it 
or by.some act committed wilfuily by 
him. In this case, it was neither intan- 
tional nor wilful but it was certainly an 
accident. It can also be said to be an 
accident in the course of the employment. 
But the contest is whether it occurred 
out of his employment? 

5. It would be better to know as 
to what exactly the deceased Chintaman 
had done that day before he-died of his 
heart failure. ‘According to the evidence 
of the Guard, the deceased took charge 
of the train on 1-11-1960, after going to 
Mairi by a passenger train which. “eft 
Wardha at 6-35 A.M. They want to 
Majri and stopped. The Guard says tnat 
upto Majri they did not do any werk. 
When they reached Mairi at 9-15 A M, 
they started taking over the charge of 
the Goods Train and they took charge at 
10 A.M. At Mairi their Goods Train was 
detained for 2% hours. During this time 
they spent 50 ‘minutes in shunting. The 
rest of the time was without any werk. 
Then they went to Bhandak. There was, 
no shunting. Then they went to Tacali. 
There they were detained for 2 1/2 hcurs 
and they did shunting for 55 minutes. 
The period of 2 1/2 hours therefore -vas 
without work. Then they reached Chanda 
at 4 P. M. The deceased Chintaman did 
some local work there for 20 minutes and 
after that he was taking the engine in 
reverse for detaching oil tanks. The oil 
tanks were detached. They again ceme 
to the platform line for attaching the 
brake-van to the train. At that time the 
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Station Master informed the Guard that 
one Down Goods Train was passing 
through the first loop at that Station and 
therefore they had to stop shunting for 
some time. At that time the driver want- 
ed to know the reason why the Guard 
stopped him and therefore he went, to 
him but collapsed while talking to him. 
Now, therefore, all this history and the 
nature of the work which the driver did, . 
shows that there was nothing which 

could have strained him out of the way. 
But the learned Advocate for the appel- 
lant says that because he had performed 
his duties for 7 1/2 hours, therefore, 
those duties as a-driver accelerated his 
death because he must have been already 
suffering from a heart disease. We will 
her atone have to examine these conten- 

ons. 


6. We have a case of our own 
High Court in AIR 1954 Bom 180, Laxmi- 
bai v. Chairman & Trustees, Bombay 


-Port Trust, where Chief Justice Chagla 


had delivered the judgment. He has 
dealt with Section 3 of the Workmen’ S 
Compensation Act somewhat in details 
after referring to several English cases. 
He was dealing with a case of a watch- 
man employed by the Port Trust at its 
pumping station at Carnac Bunder, Bom- 
bay. He was on night duty on the ee 
of August 20, 1951, between 7 P.M. 
7A. M. At ‘1 A. M. on. August 21 the 
deceased complained of pain in his chest 
and was asked to lie down. is condi- 
tion deteriorated and at about 6 A.M. he 
died. The medical evidence showed that 
the deceased was suffering from heart 
disease and that the death was brought 
about by the strain caused by the dezeas- 
ed being on his legs for a certain period 
of time. The question whether the 
watchman died of injury by an accident 
arising out of and in the ccurse of his 
employment was then considered by this 
Court. While dealing with the conditions 
that have got to be satisfied, viz., that the 
accident arose in the course of ‘the em- 
ployment of the workman and that the 
accidental injury must arise out of the 
employment, Mr. Justice Chagla recanitu- 
lated this expression which had led to 
the judicial discussion in England and 
observed as follows :— 


' “Where as ‘in the coursa of employ- 
ment’ emphasises the time when acciden- 
tal injury . was caused, ‘out of emplo y- 
ment? emphasises that there must be a 
causal connection between the employ- 
ment and the accidental injury.. 

The learned Chief Justice recapitulated 
the medical evidence before him which 
established that the deceased died as a 
result of the strain caused upon his heart 
by the particular work that the deczased 
was doing, viz. having to stand on his 
legs and having to move about as a. 
watchman looking after the pumping 
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station belonging to the Port Trust and. 
in that view, the learned Chief Justice 
held that the workman died as a result 
of an accident which he did not design 
or intend. Although it was clear ` be- 
cause of the facts and circumstances of 
the case that the deceased died in the 
course of his employment, it was disput- 
ed that the death did not arise out of-the 
employment of the deceased. The learn- 
ed Chief Justice, therefore, considered 
the question whether there was or there 
was no causal connection between the 
death of the deceased and his emtloy- 
ment. While discussing this question. the 
ei Chief Justice observed as fol- 
ows :— 


lanes The authorities again are clear 
that if the workman died as a natural 
result of the disease from which he was 
suffering, then it could not be said that 
his death was caused out of his employ- 
ment. The authorities also have gone to 
this length that if a workman is suffering 
' from a particular disease and as a result 
of wear and tear of his employment he 
dies of that disease, no liability would 
be fixed upon the employer. But it is 
equally clearly established that if the 
employment is a contributory cause, or 
if the employment has accelerated the 
death, or if it could be said that the 
death was due not only to the disease but 
the disease coupled with the employment, 
then the employer would be liable and it 
could be said that the death arose out of 
the employment of the deceased...... 
Therefore, it is clear that in all cases 
where a workman dies in the course of 
his employment, he cannot be given com- 
pensation. It may be that he died or 
got injury in the course of his emrioy- 
‘ment. But in order to see whether he 
got the accidental injury in the course of 
his employment, we have to see whether 
there is clear and unequivocal evidence 
that the deceased died because of a parti- 
cular strain during the course of his 
duties. It is not enough if it is shown 
that the workman died as a natural result 
of the disease from which he was sufter- 
ing. It is not even enough if it is shown 
that if a workman was suffering from a 
particular disease and as a result of wear 
and tear of his employment he died ‘of 
that disease; the appellant will have to 
show that the deceased died not only 
because of the heart disease from which 
he was suffering but also because of some 
contributory cause on account of his em- 
ployment or his duties which he was 
performing at Chanda or between Mairi 
and Chanda. The evidence here, in my 
view does not show any causal connec- 
tion between the death of the deceased 


driver’ and his employment. We have 
seen that he took charge of the Goods 


Train at about 10 A.M. at Mairi. He 
actually rested there for about 2 hours. 
Then he did his normal duties. Then he 
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rested also at other intermediate Stations. 
After he came to Chanda. he did some 
work. He merely walked to the Guard 
merely to find out why he had shown the 
red flag ta stop his engine. While talking 
to him he collapsed. All these circum- 
stances, therefore, clearly show that there 
was no causal connection between the 
death of Chintaman and his employment. 
The evidence is clear and unequivocal 
that the deceased died a natural death 
and not on account of any particular 
strain which he had on account of’ his 
employment. 


Ta In another case, Bai Diva Kaluji 
v. Silver Cotton Milis Ltd., AIR 1956 Bom 
424, the Division Bench of our High Court 
was dealing with a workman suffering 
from a heart disease. He worked in a 
mill on a hot day for eight hours and 
died. That was a case in which Dr. 
Vaidya one of the medical man who was 
examined gave his opinion that because 
the workman worked on a hot day in the. 
mill, his death was accelerated because 
he was suffering from the heart disease. 
Therefore, on evidence there, it was held 
that the worker was suffering from the 
heart disease and because he worked for 
eight hours on a hot day, it caused sirain 
and accelerated his death. The learned 
Advocate for the appellant here relies 
upon this case. But, in my view. the 
facts there clearly showed that there was 
causal connection between the death: and 
the employment. 


8. That is also the view held by 
the High Court of Madras in Madras 
State Electricity Board v. Ambazhathin- 
gal Ithachutti Umma, (1966) 2 Lab LJ 12 
(Mad). In another case in AIR 1957 Bom 
52, Mrs. Fernandes v. B. P. (India) Ltd., 
also, this Court held the same view. 
viz., there should be causal connection 
between the death of the workman and 
his employment. It is only then that it 
could be said that the injury arose out 
of the employment. The Madhya Pra- 
desh High Court in AIR 1959 Madh Pra 
281, Parvatibai v. Manager, Raikumar 
Mills, Indore, was also considering the 
case of a jobber. In the course of his 
work, he was asked to mount a belt on a 
machine and start it and while mounting 
thereon he received a jerk and a shock 
and fell down and shortly afterwards died 
of heart failure. The learned Judge there 
also discussed the English cases as well 
as the case decided by this Court in AIR 
1954 Bom 180 and the propositions laid 
down therein. The Commissioner there 
had rejected the application of the appel- 
lant. The learned Judge agreed with the 
view of the Commissioner because he was 
convinced on evidence that there was no 
causal connection between the employ- 
ment and the accident and “employment,” 
according to the learned Judge, was not 
a contributory cause in thet case. 
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9. it appears to me, therefore, 
that this is a case in which the appellant 
has not been able to establish anv causal 
connection between the accidental injury 
‘and the death of the deceased. This ap- 
peal, therefore, will have to fail. I. there- 
fore, dismiss this appeal with costs. 

Appeal dismissed. 
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Ramcharan Ramdin Ahir, Petitioner 
v. Resident Deputy Collector, with Fent 
Control Appellate Powers, Yeotmal and 
others, Respondents. 

Special Civil Appln. No. 795 of 1967, 
D/ 8-8-1970, against order of D. G. Desh- 
pande, Resident Dy. Collector, with 
Collector’s Rent Control Appelate 
Powers, Yeotmal D/- 13-3-1967. 


Houses and Rents — C. P. and Berar 
Letting of Houses and Rent Control Order 
(1949), Cl. 13 (3) (vi) Proviso — The Fro- 
viso is unconstitutional and invalid to the 
extent it puts unreasonable restrictions 
on the right of landlord to get back the 
demised premises even if his need is 
bona fide. (X-Ref.: Constitution of India, 
Art. 19 (D (Ð and (5).) (Case law dis- 
cusse (Para 23) 


The Proviso to Claus2 13 (3) (vi as 
interpreted by Full Bench in AIR 1971 
Bom 1 (FB) denies to the landlord the 
right to get a house or a portion of the 
house in the occupation of the tenant 
even if the landlord genuinely needs it, 
because his own house or a portion ihere~ 
of in which he is living is either unsuit- 
able or inadequate or insufficient for his 
needs. The fact that such restriction is 
not imposed on the landlord in the rest 
of India demonstrates that it is unreazon- 
able. The hardship to which the lend- 
lord is put is much in excess compcred 
to that of tenant and does not serve the 
object of the statute. 

(Paras 15, 16, 18. 19, 20. 23) 
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ORDER :—This petition raises an 
important question regarding the validity 
of Clause 13 (3) (vi) of the Central Pro- 
vinces and Berar Letting of Houses and 
Rent Control Order, 1949. This Order 
has been made by the State Government 
in exercise of the power canferred upon 
it by Section 2 of the Central Provinces 
and Berar Regulation of Letting of Ac- 
commodation Act, 1946 (No. XI of 1946). 
R 2 of the said Act provides as 
under— 


“The State Government may bv 
general or special order which shall ex- 
tend to such areas as the State Govern- 
ment, may by notification direct, provide 
for regulating the letting and sub-letting 
of any accommodation or class of accom- 
modation whether residential or non- 
residential, whether furnished or un- 
furnished and whether with or without 
board, and in particular— 


(a) for controlling the rents for such 
accommodation either generally or when 
let to specified persons or classes of per- 
sons or in specified circumstances; 

(b) for preventing the eviction of 
tenants or sub-tenants from such accom- 
modation in specified circumstances: 

(c) for requiring such accommoda- 
tion to be let either generally, or to speci- 
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fied _persons or classes of persons, or in 
Specified circumstances; and 


(d) for collecting any information or 
statistics with a view to regulating any 
of the aforesaid matters.” 

The circumstances in which this petition 
arises are these: 

The respondent No. 3 is the owner of 
house No. 1 în Ward No. 3 at Digras, 
taluq Darwha in Yeotmal District and the 
petitioner has been the tenant thereof for 
the last several years. The respondent 
No. 3 is a widow and has been staying 
with her son-in-law who is in Govern- 
ment service. A portion of the house in 
question is vacant and’ is in possession of 
the respondent No. 3. Another portion 
of the house is in occupation of another 
tenant Pande. The respondent ‘No. 3 filed 
an application before the Rent Onirele 
for permission to give notice to the peti- 
tioner determining his lease stating that 
she required the portion in the occupa- 
tion of the petitioner for her bona fide 
residence. The petitioner challenged the 
need of the respondent No. 3 for. her 
pona fide residence. It was urged that 
the respondent No. 3 owned two other 
nouses in Digras and she could occupy 
those houses if she really needed any ac- 
commodation. It was also urged that she 
in fact was residing with her son-in-law 
who goes on transfer from place to place 
and does not need any accommodation in 
the portion of the house occupied by the 
vetitioner. It was further alleged that a 
part of the house in which the petitioner 
is staying is in the occupation of the res- 
pondent No. 3 and she has already secur- 
ed an order against the other tenant 
Pande. 

2. The Rent Controller found that 
the respondent No. 3 needed additional 
accommodation and granted permission 
to her under Clause 13 (3) (vi) of the 
Rent Control Order. The petitioner filed 
an appeal against the order of the Rent 
Controller before the Resident - Deputy 
Collector. The Resident Deputy Collector 
found that the respondent No. 3 needed 
the portion in the occupation of the peti- 
tioner for her bona fide residence and dis- 
missed the appeal. The orders of the 
Rent Control authorities are challenged 
by the petitioner by this petition. l 

3. The finding that a portion of 
the house, namely one room is in occupa- 
tion of the respondent No. 3 would non=- 
suit the respondent No. 3 in view of the 
recent Full Bench decision of this Courf 
in Eknath v. Shankarrao, Special Civil 
Appln. No. 229 of 1966, D/- 5-9-1969 
(reported in AIR 1971 Bom 1) (FB). On 
the interpretation of Clause 13 (3) (vi) of 
the Rent Control Order, the Full Bench 
has taken a view that if the landlord is 
in occupation of another house of his own 
in the city or town, concerned, or is in 
occupation of a part of the house, in res- 
pect of the other part of which permis- 


sion is sought by the landlord, the land- 
lord cannot maintain an application ‘for 
permission under Clause 13 (3) (vi) of the 
Rent Control Order even if the portion 
of the house in the occupation of the 
landlord may be insufficient or inadequate 
for his needs. The constitution of the 
Full Bench was necessitated on account 
of a conflict of decisions of this Court on 


this question. In Motilal Shankar v. 
Deputy Collector, Wardha, Special Civil 
Appln. No. 119 of 1961, D/- 9-2-1962 


(Bom), which was a Division Bench case, 
it was. held on the interpretation - of 
Clause 13 (3) (vi) of the Rent Control 
Order that since the landlord was occupy- 
ing a portion of the house, whether the 
accommodation was adequate or inade- 
quate, he was not entitled to claim per- 
mission under item (vi) of Clause 13 (3) 
of the Rent Control Order. Another Divi- 
sion Bench of this Court in Abdul Latif 
v. D. R. Jaodekar, Deputy Collector, 
Yeotmal, Special Civil Appin. No. 284 of 
1959, D/- 2-2-1960, which is reported in 
1960 Nag LJ 180, took a different view. 
In that case as a result of the partition 
between the members of the family two 
houses fell to the share of the landlord. 
Out of them one was in the  occu- 
pation of the landlord and the other 
was in the occupation of the tenant. 
The house which was occupied by the 
landlord was a small house and there 
was no separate bath-room or latrine 
attached to the house in the occupation 
of the landlord when as compared with 
the house in the occupation of the tenant, 
it was more spacious, it had a latrine, . 
kitchen ard a temporary bath-room : 
attached to it. On this finding the Rent 
Controller reached a conclusion that the 
landlord needed the house in the occupa- 
tion of the tenant for the purpose of his 
bona fide residence, but in view of the 
fact ‘that the landlord was already in 
occupation. of another house of his own, 
the proviso to Clause 13 (3) (vi) debarred 
him from claiming the relief. The Divi- 
sion Bench in this case observed that 
whether the premises in the occupation 
of the landlord are suitable for being 
used as a residential house as well as the 
adequacy of the accommodation afforded 
must enter into the judicial verdict in 
ascertaining whether the landlord is in 
occupation of a residential house within 
the meaning of the proviso to Clatise 13 
(3) (vi). It was held that if it could be 
established that the accommodation pre- 
sently with him is not suitable or ade- 
quate and he needs more accommodation 
for his needs, then permission can be 
granted to him under Clause 13 (3) {vi) 
of the Rent Control Order. This decision 
took note cf the earlier Division Bench 
decision of this Court in Kisanlal Radha- 
kisan v. Liladhar Daulatram, Special 
Civil Appln. No. 406 of 1958, D/- 3-7-1959, 
which is reported in 1959 Nag LJ (Note) 


+ 
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99 and a decision of the then Nagpur 
High Court in Mise. Petn. No. 291 of 
1952, D/- 27-2-1953 (Nag). The Full 
Bench, however, declinec to accept the 
view, taken in 1960 Nag LJ 130 and pze- 
ferred to agree with the view taken in 
Special Civil Appln. No. 406 of 1958 (Nag] 
and Special Civil Appln. No. 119 of 1861 
(Bom) of this Court and of the Madzas 
High Court in Dr. Mohammad Ibrahim v. 
Ahmed Khan, AIR 1950 Mad 556. 


4. Faced with this difficulty, -he 
respondent No. 3 has now challenged -he 
validity of Clause 13 (8) (vi) itself or 
several grounds. It has been contendec 


that Clause 13 (3) (vi) of the C. P. enc” 


Berar Letting of Houses and Rent Con- 
trol Order, 1949 will be invalid as ir 
contravention of the fundamental rigats 
guaranteed to the citizens under Art. 1E 
(1) (© of the Constitution as an unreason- 
able restriction on those rights. It has 
also been challenged on the ground toat 
the clause as construed by the Full Benck 
would be highly discriminatory as deny- 
ing the equality before law or equal 


protection of the law to persons own ne. 


house properties in the tcwns or cities tc 
which the Rent Control Order is made 
applicable. It is further urged that -ne 
clause as construed by the Full Bench 
could amount to its being a confiscatery 
measure depriving persons of property 
without any reasonable ground and wih- 
out any adequate compensation and alsc 
not serving any rational public purpcse. 
and therefore, would be void under Acti- 
cle 19 (1) (£ and Articles 14 and 31 of -he 
Constitution. - It was also urged that zhe 


Full Bench decision is itself erroneous enc . 


requires reconsideration for the further 
reasons that while construing a statate 
where there are two possible construc- 
tions, the one which will lend to invali- 
dity of the provisions should be avoided- 
It is, therefore, incumbent on the Ful 
Bench to put such cons:ruction on this 
clause so as not to make it invalid as 
contravening the fundamental rights 
guaranteed under Article 19 (1) (f) of the 
Constitution. It was urged that while 
construing Clause 13 (3) (vi), the Ful. 
Bench did not take into consideration this 
aspect of the matter. 


5. Besides this petition, there 
were several other petitions before me 
which also raised questions not only re 
garding the validity of Clause 13 (3) ‘vil 
of the Rent Control Order, but also re- 
garding the validity of the Rent Control 
- Order, itself as in violation of Ari. 14 of 
the Constitution on the ground that the 
Legislature by Section 2 of the C. P. and 
Berar Regulation of Letting of Accom- 
modation Act, 1946 gave a blanket power 
to the State Government .and thus abdi 
cated its function by giving to the S-ata 
Government uncontrolled and unguerd- 
ed authority in the matter of regulatinz 
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letting and sub-letting of accommodetion. 
It is contended that Section 2 of the Act 
No. XI of 1946 was itself bad on the 
ground of a piece of delegated legisla- 
tion giving uncontrolled pawer to Gov- 
ernment to make substantive law with 
regard to the landlord and tenant and 
there are no guidelines provided in the 
Act. It is further contended that the 
real legislation for Jetting and sub-leiting 
of accommodation is in fact in the Rent 
Control Order which was never present- 
ed before the Governor-General for his 
assent and this vice was still contining. 
The Act originally was for a pericd of 
one year. By Act No. 39 of 1947, sub- 
section (3) of Section 1 of the Act has 
been amended and the amended provi- 
sions now provide that the Act shall 
cease to operate on such date as the State 
Government may, by notification, ap oint 
in this behalf. It is urged that in this 
respect also the Legislature has abcicat- 
ed its function and has left it to the sole 
arbitrary discretion of the State Govern- 
ment to continue or discontinue the 
operation of the Act by i issuing a notifica- 
tion in that behalf. It is, therefore, con- 
tended that the said amendment is ultra 
vires being in violation of Article 24 of 
the Constitution and if the present Sec- 
tion 1 (3) of the Act is void, then the 
Act itself ceased to be in existence and 
the Rent Control Order made under this 
Act itself becomes non-existent. It was 
also urged that in the Rent Control Order. 
important radical changes have been 
made after coming Into force of the Con- 
stitution, for example, in Clause 13 (3) 
(vi) itself the requirement for ‘bona fide 
residence’ has been changed into one of 


“bona fide occupation’ and further tnder 


the old clause whereas the landlord was 
not entitled to get permissicn in respect 
of a house let out to a. tenant if he was 
occupying any other residenvial house of 
his own in the city or town concerned, by 
virtue of the amendment he cannos get 
such permission even if he is occupying 
a house which is not residertial. Aczord- 
ing to the landlords these impcrtant 
changes are changes in the substantive 
law itself and can be done cnly wita the 
assent of the Governor-General prior to 
the Constitution and now by the Fresi- 
dent and on that ground also the whole 
Rent Control Order is bed. Common 
argument was advanced on behalf cf the 
landlords by Mr. M. Phadke who 
argued the case of the landlords on these 
various points which have been referred 
to above. On behalf of the tenants the 


. case was argued mainly by the ccunsel 


for the State Mr. C. S. Dharmadhikari’ 
Assistant Government Pleader. He was 
also appearing for the Advocate-General 
to whom. a notice was issued as vires of 
the C. P. and Berar Regulation of Latting 
of Accommodation Act, 1946 and Renf 
Control Order, 1949 were challenged. 
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Messrs Talukdar, Ranade and Moonie also 
supplemented the arguments on behalf cf 
the tenants. I shall first take up the 
question regarding the validity of Cl. 13 
(3) (vi) of the Rent Control Order in 
relation to Article 19 (1) (f) of the Con- 
stitution. 

6. It is well settled as is laid down 
in Saghir Ahmed v. State of U. P.. AIR 
1854 SC 728, that there is a presumption 
in favour of the constitutionality of a 
legislation. ‘At the same time when the 
eractment on the face of it is found to 
violate a fundamental right guaranteed 
under Article 19 (1) of the Constitution, 
it must be held to be invalid unless those 
who support the legislation can bring it 
Within the purview of the exception laid 
down in clause (3) of the Article. In a 
recent case of the Supreme Court in M/s. 
Varajlal Manilal and Co. v. State of 
Madhya Pradesh, AIR 1970 SC 129 the 
same principle has been reiterated and 
it has been held that when an enactment 
is found to infringe any of the funda- 
mental rights guaranteed under Art. 19 
(1). it must be held to be invalid unless 
those who support it can bring it under 
the protective provisions of clauses (2) to 
(6) of that Article. To do so, the burden 
is on those who seek that protection and 
rot on the citizen to show that the res- 
trictive enactment is invalid. This Court 
in State v. Balwant Ganpati, 1961 Nag LJ 
83, accepted the principle that the Court 
must try to interpret the provisions of tie 
Act as far as that is possible on the pre- 
sumption that the provisions are In con- 
formity with the Constitution. It has 
also accepted the principle that the 
Legislature must be presumed to have 
known its own limitations and to have 
intended to enact only such laws as are 
within its competence. Without doubt 
Article 19 (1) (f) of the. Constitution 
guarantees to all citizens the right to 
acquire, hold and dispose of property. 
An owner of the house, therefore, has a 
right to possess or occupy his own house 
and to the enjoyment of his house. If a 
legislation curtails such a right of occupa- 
tion or enjoyment or interferes with: ft, 
then though the law may otherwise Le 
good and laudable, it on the face of it 
violates the right guaranteed ‘to a citizen 
who owns a house. A legislation which 
denies to the owner of the house which 
is occupied by a tenant the use and oc- 
cupation of that house whenever he 
wants it would be on the face of it viola- 
tive of the guarantee given under Arti- 
cle 19 (1) (f) of the Constitution, and 
would be unconstitutional unless the Act 
is saved by bringing it within the excep- 
tions permissible under the Constitution. 
It is no doubt true that the fundamental 
right guaranteed under Article 19 (1) 5 
of the Constitution is not absolute and 
can be hedged in by putting restrictions 
on the exercise of that fundamental right 
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and that has been done by clause (5) of 
Article 19 which provides that the State 
can make any law imposing reasonaole 
restrictions on the exercise of the right 
conferred by Article 19 (1) (f) in the 
interests of the general public. The 
restrictions on the exercise of the right - 
conferred by Article 19 (1) Ð by any 
law of the State must be reasonable and 
they must be in the interest of the genc- 
ral public. Unless these two conditiors 
are satisfied, the law cannot be said to be 
constitutional or valid. 


Ta When the constitutionality of 
an Act of Legislature is challenged ` a 
mere literary or mechanical construction 
would not be appropriate where impor- 
tant questions such as the impact of. an 
exercise of a legislative power on con- 
stitutional provisions and safeguards 
thereunder are concerned, as laid down 
by the Supreme Court in Vrajlal Mani- 
lal’s case, AIR 1970 SC 129 cited supra. 
In cases of such a kind, two rules of 
construction have to be kept in mind: (1) 
that Courts generally lean towards the 
constitutionality of a legislative measure 
impugned before them upon the presump- 
tion that a legislature would not delibe- 
rately flout a constitutional safeguard 
or right and (2) that while construing 
such an enactment the Court must exa- 
mine the object and the purpose of the 
impugned Act, the mischief it seeks to 
prevent and ascertain from such factors 
its true scope and meaning. 


8. Another salutary principle laid 
down by the Supreme Court in J ivaphai 
v. Chhagan, AIR 1961 SC 1491 is that in 


- case of a beneficent legislation meant for 


the protection of tenants, if there is any 
doubt about the meaning of any provi- 
sion that doubt should be resolved in 
favour of the tenant for whose beneñt 
the Act was passed. The validity of the 
provisions of Clause 13 (3) {vi} of the . 
Rent Control Order has, therefore, to be 
judged bearing in mind these principles 
which have, been leid down from time to 
time by the highest authority of the land. 
There is no doubt that the C. P. and Berar 
Regulation of Letting of Accommodaticn. 
Act, 1946 and the C. P. and Berar Letting 
of Houses and Rent Control Order, 1949 
made under the authority of the said Act 
are pieces of beneficent legislation meant 
for the protection of the tenants and were 
made at the time when owing to the 
conditions prevailing after the terrmina- 
tion of the Second World War there was 
acute shortage of houses in all parts of- 
India and the measure was. .deemed 
necessary in order to give protection to 
the tenants who would have otherwise 
been thrown out on the slightest pretext 
or even without any pretext and would 
have been rendered homeless causu.g 
It is well-known 
that during the period of War and there- 
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after prices of all commodities were zor- 
ing high and rents of houses were no 
exception. Under the general law the 
‘landlord could terminate the lease of any 
tenant just by giving a notice in terms of 
Section 106 of the Transfer of Property 
Act and if the notice was tecanically 
valid there was practically no defence to 
the tenant in an action for ejectment 
against him. It must have come to the 
notice of the State that for securing 
higher rents the landlords were evic ing 
tenants from the houses which if per- 
mitted on a large scale would have caused 
tremendous misery to the tenant class. 
In order to prevent this mischief the 
State came with a legislation in the 
shape of C. P. and Berar Regulation of 
Letting of Accommodation Act, 1946 
which was to be operative in the tuen 
State of Central Provinces and Berar 
which later was renamed as the State of 
Madhya Pradesh. The conditions pre- 
vailing at that time made it necessary fur 
the State to provide for regulating ‘the 
letting and sub-letting of accommodacion 
and other ancillary matters which con- 
sisted of controlling the rents, preven ing 
eviction of tenants or sub-tenants, rear- 
ing accommodation to be let either gene- 
rally, or to specified persons or classes of 
persons or in specified circumstances and 
collecting any information or statistics 
with a view to regulating any of the 
aforesaid matters. The conditions which 
were created by the Second World War 


were not expected to last indefinitely and. 


the Bill which was proposed in thts direc- 
tion expected the situation to last for 
about a period of three years. It was 
for this reason that the Bill originally 
proposed that the life of the Act shculd 
be for a period of 3 years, that is, it was 
to be a temporary Act for a specicied 
period, namely, 3 years. The Legislature 
which passed the Bill and enacted the 
law, however, did not consider at ihat 
time that the situation would last for 
long and, therefore, while enacting sub- 
section (3) of Section 1, the Legislature 
provided that the Act would be overactive 
for a period of one year from the date 
_ from which the Act was to be .brovgnt 
into effect by means of a Notificacion 
issued by the State Government. It ap- 
pears that the conditions which promrt- 
ed the Legislature to enact the law for a 
period of one year only did not improve 
and the Legislature could not guess a3 to 
how long those conditions would continue 
and, therefore, amended sub-section (3) 
of Section 1 by Act No. XXXIX of 1347, 
which provided that the operation of the 
Act would continue till such date as the 
State Government thought it fit to con- 
tinue. The right to determine as to how 
long the operation of the Act was to con- 
tinue was given to the State Govern- 
ment which was expected to make an 
assessment of the situation or the condi- 
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tions from time to time for considering 


the desirability of continuing the Act. It 
was also left to the State Government to 
extend the operation of the Act to such 
area as it considered to be necessary. l$ 
was also left to the State Government to 
provide by general or special order for 
regulating the letting or sub-letting of 
accommodation or class of accummoda- 
tion, whether residential or non-residen- 
tial, whether furnished or unfurnished 
and whether with or without board and 
in particular, for controlling the renis 
for such accommodation either generally 
or when let to specified persons or classes 
of persons or in specified circumstances: 
for preventing the eviction of tenants or 
sub-tenants from such accommodation in 
specified circumstances; for requiring such 
accommodation to be let either generally, 
or to specified persons or classes of 
persons or in specified circumstances and 
for collecting any information or statis- 
tics with a view to regulating any of the 
aforesaid matters. 

9. Clothed with this power, the 
State Government made an order known 
as the Central Provinces and Berar 
Letting of Houses and Rent Control 
Order, 1949, which contains Clause 13 13) 
(vi) which is the subject-matter of chal- 
lenge in this petition. At the moment. I 
am not concerning myself with the vali- 
dity of the Act itself or any of its trovi- 
sions or the validity of the whole of the 
Rent Control Order as such or any of its 
clauses except Clause 13 (3) (vi). The 
landlords in the various petitions have 
challenged the constitutional invalidity cf 
the whole Act and the Order. If it is 


necessary to go to that extent, the chal- 


lenge will have to be gone into, but it is 
not desirable that the Court should 2nter 
into the discussion about the validity of 
the whole legislation or the Orders made 
thereunder if it is not necessary to do so 
for the purpose of deciding the case or 
cases before it. It is also desirable that 
the determination should be confined oniy 
to the specific provision which has been 
challenged in the case or cases before 
the Court and it should not travel beyond 
what is necessary. In the several cases 
argued before me, the main challenge is 
to the provisions of Clause 13 (3) (vi) of 
the Rent Control Order. The challenge 
to that clause is also on several grounds. 
If the challenge to that provision succeed 
on any one ground it would not be neces- 
sary to consider the other grounds fcr 
determining that challenge. Likewise. if 
the chall@nge to that clause succeeds on 
any ground whatsoever, it would b2 un- 
necessary to go into the question of the 
validity of the Order as a whole or the 
Act as a whole or any of its provisions. 
It is only when one challenge fails, that 
it, may be necessary to deal with the 
other challenges in succession until all 
the challenges are dealt with. I am, 
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therefore, confining myself initially to the 
challenge to Clause 13 (3) (vi) of the Rent 
Control Order on the ground of its being 
violative of Article 19 (1) (£) of the Con- 
stitution and, therefore, void. 


16. Having noticed the principles 
laid down in construing the Act and 
having laid down the guidelines for ap- 
preaching the question, I now proceed to 
examine the constitutional validity. of 
Clause 13 (3) (vi) of the Rent Control 
Order, 1949. 


11. The Constitution enables the 
Legislature or the State to put on the 
fundamental rights of citizens guaranteed 
under Article 19 (1) (Ð) of the Constitu- 
tion reasonable restrictions in the inter- 
ests of the general public. In dealing, 
therefore, with the question whether tie 
Act is within the limitations laid down 
by the Constitution, the Court has to find 
cut whether the restrictions are reason- 
able and that they are in the interests of 
the general public. The class of tenants 
who is intended to be benefited by_ the 
legislation is no doubt a section of the 
general public and any legislation in the 
interest of such class could be said to bein 
the interests of the general public. The 
question which then remains to be exa- 
mined is whether the restrictions put on 
the rights of the landlards or the owners 
cf the houses who are also a section of 
the general public and who are guaran- 
teed the fundamental right to enjoy their 
property are reasonable or necessary. In 
order that a restriction must be reason- 
ble, -there must be shown a reasonable 
relation of the provisions of the Act to 
the purpose in view and unless that is 
done, the right of freedom to hold pro- 
perty cannot be curtailed by the legisla- 
tion. As the Supreme Court has put it 
in Chintamanrao v. The State of Madhya 
Pradesh,. AIR 1951 SC 118, the phrase 
“reascnable restriction” connotes that the 
limitation Imposed on a person in enjoy- 
ment of the right should not be arbitrary 
cr of an excessive nature beyond what 
is required in the interests of the publi. 
Tt has further been observed that the 
word “reasonable” implies intelligent care 
ana deliberation, that is, the choice of a 
course which reason dictates. Legislation 
which arbitrarily or excessively invades 
the right cannot be said to contain the 
cuality of reasonableness and unless it 
strikes a proper balance between the free- 
Gom. guaranteed’ in Art. 19 (1) and the 
social control permitted x oe (6} of 
Article 19, if must be held wanting 
in that quality. These observations apply 
equally to a case. where the freedorn 
guaranteed in Article 19 (1) (i) is concern- 
ed and the social control permitted by 
clause (5) of Article 19. That has been 
so held in Abdul Hakim v. State of Bihar, 
AIR 1961 SC 448. Several decisions of 
the Supreme Court have - laid down the 
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test of ‘reasonableness.’ The test of ‘rea- 
sonableness’ wherever prescribed has to 
be applied to each individual statute im- 
pugned and no abstract standard, or gene- 
ral pattern of reasonableness can be laid 
down as applicable to all cases. As tne 
Supreme Court has said in the State of 
Madras v. V. G. Row, AIR 1952 SC 196, 
the nature of the right alleged to have 
been infringed, the underlying purpose ` 
of the restrictions imposed, the extent 
and urgency of the evil sought to be 
remedied thereby,. the disproportion: of 
the imposition, the prevailing conditions 
at the time, should all enter into the judi- 
cial verdict. Yet in another decision re- 
ported in Arunachala Nadar v. State of 
Madras, AIR 1959 SC 300, it has been 
held that in order to be reasonable, a 
restriction must have a rational relation 
to the object which the Legislature seeks 
to achieve and must not go in excess of 
that object. The same tests which were 
laid down in AIR 1952 SC 196, have also 
been adopted in this decision. As said 
in L. K. Sugar Mills v. Union of India, 
AIR 1959 SC 1124, the Court in judging 
the reasonableness of a law has neces- 
sarily to see not only the surrounding 
circumstances but all contemporaneous 
legislation passed as part of a single 
scheme. The reasonebleness of the restric- 
tion and not of the law has to be -found 
out, and if restriction is under one law 
but countervailing advantages are creat- 
ed by another law passed as part of the 
should 
not refuse to take that other law irto 
account. Another test to find out reason- 
ableness of the restriction is laid down 
by the Supreme Court in Jyoti Pershad . 

v. Union Territory of Delhi, ATR 1961 SC 
1602. It is said that the criteria for deter- 
mining the degree of restriction of the 
right to hold property which would be 
considered reasonable are by no-means 
fixed or static, but must obviously vary 
from age to age and be related to the 
adjustments necessary to solve the pro- 
blems which communities face from time 
to time. It is further laid down that 
where the legislature fulfils its purpcse 
and enacts laws, which in its wisdom, is 
considered necessary for the solution of 
what after all, is a very human problem 
the tests of “reasonableness” have to be 
viewed in the context of the issues which 
faced the Legislature. It is further held 
that in the construction of such laws and 
particularly in judging of their validit7 
the Courts have necessarily to approach 
it from the point of view of furthering 
the social interest which it is the purpose 
of the legislation to promote, for the 
Courts are not, in these matters, function- 
ing as it were in vacuo, but as part of a 
society which is trving, by enacted law, 
to solve its problems and achieve social 
concord and peaceful adjustment and 
thus furthering the moral and material 
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progress of the community as a . whcfe-. 
‘These principles cannot be questioned 
and it is on the fouch-stone of these deci- 
sions or criteria--laid down by che 
Supreme Court from time to time that 
the question to be considered in thsse 
cases has to be viewed. 


12. There can be no doubt tia 
the right to hold property under Art. 19 
(1) (f) of the Constitution incluced Jhe 
right in the owner of the building to 
evict the tenant and enter into actual 
possession of the property. (See: AIR 
96L SC 1602). Clause 13 (3) (vi) of zie 
Rent Control Order, 1949, seeks to pvt 
restrictions on this right of the landlords. 
For upholding the validity of this clase. 
these restrictions have to be reasonable. 
Clause 13 (3) (vi) in the original Rant 
Control Order of 1949 read as under: 

“Cl. 13 (3} (vi): If after hearing <he 
parties the Controller is satisfied— 

that the Jandlord needs the house or 
a portion thereof for the purpose of his 
bona fide residence, provided he is not 
occupying any other residential house of 
his own in the city or town concerned: — 

He shall grant the landlord permis- 

sion to give notice fo determine the lease 
as required by sub-clause (1).” 
This clause has undergone an amendment 
and after its amendment by an order 
called the Central Provinces and Berar 
Letting of Houses and Rent Control 
(Amendment) Order, 1963 which came 
into force with effect from 20-7-63, the 
clause reads as unders 


“CI. 13 (3) (vi); If after hearing the 
parties the Controller is satisfied— 

that the landlord needs, the house or 
a portion thereof for the purpose of his 
bona fide occupation, provided he is not 
occupying any other house of his own in 
the city or town concerned.” 
; 13. Construction of this clause as 
it stands, af present came up for con- 
sideration before the Full Bench of this 
Court in Special Civil Appin. No. 229 of 
1966, D/- 5-9-1969 = (reported in AIR 
1971 Bom | 1} (FB). The question referred 
to the Full Bench was answered only on 
the construction of the said clause and the 
question regarding the constitutional 
validity of the said clause was not before 
the Full Bench. The reference to the 
Full Bench was made by me by an order 
dated llth of January 1968 and the ques- 
tion referred was? 

“Tf a landlord to whem provisions of 
C. P. and Berar Letting of Houses and 
Rent Control Order, 1949, are applicable 
occupies any other house of his own in the 
city or fown concerned, or a portion of the 
house in respect of which permission is 
sought, is he debarred by the proviso fo 
clause 18(3) (vi) of the Rent Control? 
‘Order to make “an application for rer- 
mission ‘fo give notice determining the 
Tease of the tenant, even though the acs 
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commodation with him is unsuitable or 
inadequate and the landlord has a 
genuine need for the house in the cccu- 
pation of the tenant.” ° 

The question referred as above was 
answered by the Full Bench in the 


affirmative with the effect that if thie 


landlord is occupying any other house in 
the city or town concerned, even though 
that house may be hopelessly inadequate 
or unsuitable for his present needs, he 
cannot evict the tenant or tenants from 
his other house which may be  suizable 
for satisfying his needs. The effect ' of 
the construction put by the Full Bench 
also is that if the landlord is occurying 
a portion of the house, the other portion 
of which has been let out to a tenant. he 
cannot ask for eviction of that tenant for 
his own occupation even though the ac- 


- commodation with him may be utterly 


inadequate, insufficient or unsuitable. The 
further effect would be that if the Louse 
or a portion of the house in the landlord’s 
occupation is being used for his bona 
fide residence and he wants the house or 
portion occupied by his tenant for, say 
running a business, for which. purpose the 
house already occupied by him is ursuit- 
able or insufficient, he would not be 
entitled to evict the tenant. This would 
also be so if the landlord is occupying 
house for non-residential purpose but 
wants the house occupied by the tenant 
for the purpose of his bona fide resid=nce. 
The decision of the Full Bench is bind- 
ing on me and the construction which 
the Full Bench has placed on the Cl. 43 
(3) (vi).. as it now stands, is not open to 
challenge. However, it is open to con- 
sider the question as to whether Cl. 13 
(3) (vi) of the Rent Control Order, as 
construed by the Full Bench, is violative 
of the fundamental right guaranteed 
under Article 19 (1) (f) of the Constitu- 
tion and therefore, unconstitutional. 

14. Now, I embark on the ques- 
tion of the reasonableness of the restric- 
tions that have been put on the right of 
the landlords by the proviso to CL 13 
(3) (vi} of the Rent Control Order, 1949. 

15. The C. P. and Berar Regula- 
tion of Letting of Accommodation Act 
1946 (No. XI of 1946) and the C. P. and 
Berar Letting of Houses and Rent Con- 
trol Order, 1949, made in exercise of the 
powers conferred by Section 2 of ‘that 
Act are applicable only to the eight dis- 
tricts of the Vidarbha Rezion in the 
State of Maharashtra. The conditions 
which were prevailing when the Act was 
made were not peculiar to the area com- 
prised in the then State of Central Pro- 


vinces and Berar and later Madhya Pra- . 


desh, but were generally prevailing in 
the whole of India. In all the States 
similar A.cfs in one form or the other have 
been enacted and are still continuing. In 
many of the Acts amendments have been 
made from time fo time. A large par? 


` 
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of the area that was once a part of C. P. 
and Berar has now been merged in th: 
new State of Madhya Pradesh. To those 
areas also the provisions of this Act and 
the Order were applicable upto the Re- 
organization of States and some time 
after that. The new State of Madhya 
Pradesh has altered the provisions with 
respect to the restrictions on the enioy- 
ment of his own house by the landlord. 
In similar Acts in almost all the States.. 
there is to be found a provision that if 
the landlord even though he may be 
occupying a house of his own ‘r.a portion of 
his house, needs an additional accom- 
modation for his own occupation, he can 
be granted that additional accommodation 
by evicting the tenant from his other 
house or the other portion of the house. 
What is it then that is so special or pecu- 
liar with this area only to which the im- 
pugned Act and the Order apply that a 
landlord who genuinely needs a better 
and suitable accommodation or additional 
accommodation should not get such alter- 
native or additional accommodation 
simply because he is already occupving a 
house of his own or a portion of his own 
house howsoever inadequate, insufficient 
or unsuitable it may be. No doubt the 
tenants are required to be protected and 
they also have a right in the property in 
the sense that they have got leasehold 
rights in the same, but it cannot be for- 
gotten that the landlords who also form 
a section of the general publie have also 
rights in their properties and their inter- 
sts also need to be protected While 
‘protecting the interests of one section of 
ithe public, it is natural that another sec- 
‘tion of the public is, to a certain extent. 
laffected and their rights to some extent 
have to be curtailed. It must, however. 
‘be seen that such curtailment of the 
rights of the other section. namely. the 
landlords in this case, should not be too 
excessive or much in excess of what is 
mecessary in the circumstances and must 
mot cause a greater hardship on that sec- 
tion than what is really necessary. In 
no State have the restrictions of such 
Magnitude been placed on the rights of 
the landlord. Nothing has been shown 
that the conditions in this area are so 
‘widely different from those in the rest 
iof the country or even the rest of the 
State. If such a restriction on the risht 
of the landlord to occupy and eniov his 
own house which is more suitable for his 
needs than the one in which he is living 
or to get an additional accommodation 
p the other portion of the house 
under lease is not considered to be rea- 
sonable in the rest of the country. can it 
be said to be reasonable in this area 
alone, the conditions in which are not 

uch different or worse than the condi- 
ions prevailing in the other parts of the 
country? The fact that the rest of the 
country does not consider such a restrice 
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tion reasonable demonstrates tħat the 
restriction put by Clause 13 (3) (vi) of 
the Rent Control Order is unreasonable 
in the absence of any special and peculiar 
circumstances relating to only this area 


16. Let us consider the matter 
more objectively. Let us take a case of 
landlord who at a given time may not 
require large accommodation and is satis- 
fied with only a portion of the house. 
For example, the landlord is alone and 
single and is taking education in the City 
where he owns a ‘house and for that pur- 
pose a room in the house may be suff- 
cient for his needs at that time and he 
lets out the remaining portion of the 
house to a tenant. The C. P. and Berar 
Letting of the Accommodation Act has 
been now in operation for the last about 
24 years and during this period the laad- 
lord completes his education. geis 
married, is doing a good business or 1s 
having a good service, gets also some 
children. The family thus has grown 
from one member to several members 
during the course of years. No one couid 
say that the room which was sufficient or 
suitable for only one member would still . 
be suitable for the larger family which 
the landlord now has. On the construc- 
tion, which has been put on Cl. 13 (3) (vi) 
of the Rent Control Order by the Full 
Bench, such a landlord, though his need 
is compelling and genuine. would not be 
able to get any more accommodation 
from the remaining portion of the house 
which is occupied by a tenant. What is 
he expected to do in such circumstances? 
Must he leave even that portion which he 
is occupying and go to the streets or leave 
the town itself? If that landlord is not a 
person holding office of profit or an em- 
ployee of the Electricity Board or a dis- 
placed person or an evictee. which he is 
not. he cannot be allotted any house by 
the Rent Controller. He, in those circum- : 
stances will have either to seek for a 
house which is not governed by the Rent 


_ Control Order and pay an exorbitant rent 


which he may not afford to or leave the 


town or squat on somebody’s land. Is 
such a hardship to the landlord com- 


mensurate with the purpose or object 
which is sought to be achieved by the 


. impugned Act and the Order thereunder? 


Has it really anv relation to the object? 
Compare this hardship with the so called 
hardship to the tenant. The tenant is 
occupying a large house which may have 
been necessary for accommodating his 
family then existing. In course of time 
the size of the tamily dwindles, for 
example, the daughters may go out by 
marriage, or the sons may go out for ser- 
vice or business and the family now is a 
small one for which the accommodation 
in the occupation of the tenant is too large 
by any standard. To meet such a case fs 
there any Provision in the Rent Control 
Order that the tenant should be asked te 
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yacate the portion which really is not 
necessary for his needs. Even in sach 


a case if the tenant has got superflusus 
accommodation, whereas the landlord 
who is living in a portion of the same 
house has got a very inadequate accom- 
modation even then he would not be able 
on the construction put by the Full Bench 
to get the superfluous accommodation 
from the tenant. Who is suffering in 
such cases greater hardship? An argu- 
ment is advanced as to why the landlord 
should have at all let our the portion of 
the house. It is. however, forgotten that 
the landlord’s need at that time was not 
as great as may be now. In fact, such 
alandlord by letting out the portion 
which he did not require has helped in 
easing the situation createc by the shortage 
of houses. Is he, therefore. to be penadis- 
ed when at a later stage he really needs 
an additional accommodation by denying 
to hi such an accommodation? Can 
such a restriction be said to be reason- 
able? While protecting the interests 
of the tenants the genuine needs of the 
landlords have also to be taken into ac: 
count and a proper balance has to be 
struck between the two. It cannot be all 
facility to a tenant and all hardship to a 
landlord. Hardship to a certain exten: is 
understandable, but mot to an extent 
which altogether denies to the landlord 
the use and occupation and enjoyment 
of his house for all the time. Wher= a 






_jall the time denies to the landlord the 
enjoyment of his house, would be border- 
on a piece of confiscatory legislat.on. 


17. If a tenant is evicted to cive 
additional accommodation to the land- 
lord such a tenant becames an ‘evicted 
person’ within the meaning of clause 2 
(2-a) of the Rent Control Order and is 
under clause 23 entitled to get an allot- 
ment in respect of a vacant house. Not 
much hardship, therefore, is caused to 
such a tenant. On the other hand, the 
landiord of the same house though his 
need is genuine is not able to get either 
the additional accommodation in the 
same house or to get an allotment of any 
other house. Certainly. therefore, the 
hardship on the landlord would be mach 
more than the so-called hardship on the 
tenant and in these circumstances, in zact 
it is the landlords who would need pro- 
tection rather than the tenants. Not cnly 
that, but a tenant who is one of the cate- 
gories mentioned in Clause 23 can ask 
for allotment of another house or an ad- 
ditional accommodation even though hə is 
already living in a house. He can claim 
allotment of another house even without 
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assigning any reasons. There doe: not 
appear to be any such restriction on this. 
Cases are not wanting where the ten- 
ants have been changing houses from 
time to time as and when they so Cesire 
simply because they are in that favour- 
ed category and there is no bar or res- 
triction in getting houses alloted one after 
the other. It is no doubt true tha. the 
tenants would need protection to a ‘cer- 
tain extent. but the protection whizh is 
now afforded goes much beyond the per- 
missible limits at the cost of immense 
hardship to the class of landlords by put- 
ting such stringent restrictions on their 
rights which are really unnecessary and 
much in excess. Such restrictions can- 
not be called to be reasonable restric- 
tions. 

18. No landlord wculd asz for 
more accommodation if he does not 
really need it for his reasonable ling. 
There are enough safeguards in the Rent 
Control Order to guard against the ex- 


cessive or unreasonable demands o: the: 
landlords for additional accommoda-' 
tion. If after evicting the tenant 


on the ground of bona fide resi- 
dence, the landlord does not occupy 
the house within a period of one month., 
then under sub-clause (4) of claus= 13. 
the tenant who has been evicted caa ap- 
ply for being restored to possessicn of 
the house previously occupied by him. 
This is a sufficient check on the landlord 
in not asking for more accommodation 
than he actually needs. Besides this the 
Rent Controller has authority to enquire 
into the needs of the landlord and f on 
enquiry the Rent Controller is sat:sfied 
that the needs of the landlord will be 
met by the occupation of a portien of 
the house, he will give permission ir res- 
pect of such portion only; vide sub-clause 
(8) of clause 13. There can, therefore, be 
no fears that the tenants would be -uth- 
lessly turned out by the landlords from 
the houses even though the landlord 
may not need the house for his owr per- 
sonal occupation. The landlord asking 
for additional accommodation will have 
to satisfy the Rent Controller that he 
really needs additional accommocation 


and will have also to establish the extent! 
of the additional accommodaticm he 


needs. There can, therefore. be no gues- 
tion of any abuse by the landlords of 
Such a right to get additional accomrmoda-'| 
tion if it is granted to them by removing’ 
the total restriction. 


19. The Full Bench was ir fact 
constituted as there were two conf cting 
views in this High Court. In one cese of 
the Division Bench of this Cour the 
Strict and technical view as been 
taken by the Full Bench was taker. In 
other set of cases a liberal viex was 
taken and the words “house of his own” 
were construed to mean a house which 


212 Bom. [Prs 19-23] 


is suitable for residence of the landlord. 
The Rent Control Order has been in 
operation for the last several years and 
in spite of dissenting note in one fudg- 
ment taking the stricter and liberal 
view in the other, the Rent Control Au- 
thorities have been adopting the liberal 
‘view of other Benches and on that basis 
permissions were being. granted to the 
landlords on their establishing the néed 
for additional accommodation. This 
state of affairs has been continuing in 
this part for most of the period this legis- 
lation has been in operation. Neither 
the class of tenants, nor the State have 
taken any -serious notice of such trend of 
decisions and such: decisions granting 
permission to the landlords for additional 
accommodation were not challenged 
either by the State or the tenants, nor 
did the State.take any steps in that 
direction if it considered that such a res- 
triction was really necessary in the in- 
terests of the general public. I do realise 
that the conflict should have been resolv- 
ed much earlier before it has been done 
by the recent Full Bench decision. That 
is, however, another matter. The fact 
which I am emphasising is that such a 
jrestriction on the right of the landlord to 
get additional accommodation ‘for his 
‘bona fide needs did not come to be con- 
sidered as a reasonable one. would 
‘demonstrate that the restriction which 
the proviso in clause 13(3)(vi) of the Rent 
Control Order seeks to put on the right 
of the landlords as construed by the Full 
‘Bench is an unreasonable one and un- 
necessary to meet the situation. 


20. It should further be. seen that? 
during the period this legislation has 
been in operation the building activity 
has also increased and several new build- 
ings have come up and are coming up 
and that must have considerably _ eased 
the situation which was existing In the 
country when the law was made. Thad 
must also be a reason why eviction of 
tenants on the ground of additional ac- 
commedation for the landlord must have 
been tolerated all these years. There is 

nothing to show thaf the conditions 
which were prevailing when the legisla- 
ion was first enacted are still prevailing 






tenants or the State to show that such 
restrictions are really necessary In the 
ee of the general public, and whe- 
her such restrictions are to that extent 


legislature sought fo 
achieve and that it is not In excess of 
that object. In fact. if the landlords 
were assured that they would be in a 
position to gef additional accommoda- 
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tion to meat-their genuine needs, much 
more accommodation could be available 
for the tenants because in that case the 
landlords who have got superfluous ac- 
Commodation would snot keep to them- 
selves that accommodation and would 
make that accommodation available for . 
others. It is because of the fear thaf 
the landlords, must. be entertaining that if 
they once let out their houses they would 
never be able to get them back even 
though they may genuinely need them, 
they must be keeping their superfluous 
accommodation with themselves and nof 
making them available for other’s occupa- 
tion. Thus, such a kind of restriction 
would in fact jeopardise the interests of 
the tenants class instead of promoting 
their. interests. If is not understood as 
to how such restrictions ean be said to 
be reasonable restrictions. On a con- 
sideration of all these matters, I am of 
opinion that the restriction which is put 
on the right of the landlord who occupies 
his own house or a portion of his house 
to seek additional accommodation ‘from 
the tenant is highly unreasonable and is 
in excess of what is really necessary. 


21. The Full Bench also considers 
that the restriction. which was put initi- 
ally as a temporary measure, caused un- 
necessary hardships to the landlords and 
has observed that the legislature may. 
take these circumstances into considera- 
tion and may. if necessary. make suitable 
amendments, The Fu Bench made 
every effort to mitigate the rigour of 

law in favour of the landlords but 
on the plain construction of the proviso, 
found itself helpless. 


22. These observations. therefore, 
show that the Full Bench felt that the - 
restriction put on the landlords by the 
proviso as construed by it causes much 
hardship to the landlords and that there 
is a case for making suitable amendments 
to the clause to relieve the hardship. The 

of the Full Bench, therefore, 
points out that restriction is not reason- 


able. 

23. Accordingly, I am of opinion 
thaf the proviso to clause 13(3)(vi) of the 
Rent Control Order in so far as it denies 
to the landlord the right to gef a house 
or a portion of the house in the occupa- 
tion of the tenant if the landlord genui- 
nely needs. it, because his own house or 
a portion thereof in which he is living ï is 
either unsuitable or inadequate or in- 
sufficient for his needs, which. is a con- 
struction put upon that proviso by the 
Full Bench, fs ultra vires as it violates 
the fundamental right guaranteed under . 
Article 19(1)() of the Constitution, the 
restrictions put thereon under Article 
19(5) being unreasonable and is, there- 
fore unconstitutional and invalid. To 
that limited extent, which I have indicat- 
ed above, the proviso to clause 13(3)(vi} 
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of the Rent Control Order has to be 
struck down. 

24 In view. of the decision which 
I have reached on the vires of the pro- 
viso to clause 13(3)(vi) of the Rent Con- 
trol Order which affects the cases before 
me, it is not necessary to consider the 
several other challenges made on behelf 
of the landlords to the constituticnalizy 
of the Act or its provisions or to the 
peas Control Order and its other clauses 

r the validity of the proviso in clause 
13 (3) (vi. on other grounds. Those 
grounds on which the challenge was 
based have been enumerated by me at 
the commencement . and those questions 
are left open. 


25. In the instant case, it has been 


found by the Rent Control Authorities 


that the need of the respondent No. 3 


landlady for additional accommodation is: 


bona fide. On this finding the landlady is 
entitled to get the necessary permission 
if the proviso to clause 13(3}{vi) of the 
Rent: Control Order as construed by the 
Full Bench, fis ultra vires. On the view 
I have taken and on the findings given 
by the Rent Control Authorities, the pei- 
tioner cannot successfully challenge the 
orders of the Rent Control Authorities. 
The petition, therefore, must be rejected. 
The petition, therefore, fails and is dis- 
missed. However, in 
there will be no order as to costs. 
‘Petition. dismissed. 


ee aa ~ — 
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(AT NAGPUR), 
CHANDRACHUD. J. 

Aspendiar XK. Irani, Petitioner v. 
Miss Jini Jehangir Ghamat and another, 
Respondents. 

Cri. Revn. Appin. No. 227 of 19E, 
D/- 9-9-1969. 

Houses and Rents ~—- Bombay Renis, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), S. 26 (a} — It is the 
failure to give “written receipt” and not 
the failure to give receipt in the pres- 
cribed form which is made penal by Sec- 
tion 26 (2). (Para 8) 

It would be sufficient 
ments of the prescribed form are com- 
plied with. (Fara 6), 
Cases Referred: Chronological Paras 
ETA AIR 1962 SC 1694 (V. 49) = 

1963-1 SCR 98, Collector of 

Monghyr v. Keshav Prasad 
Goenka 

R. S. Daruwalla with R. M. Puran- 
dare, for EAT R. W. Adik (r 
No. 2) and R. G. Rege, Hon. Asstt. to 
TA Pleader (for No. 1), for Respen- 

ents. 


BO/CO/A757/71/BNP/M 


Bombay Rents, Hotel and Lod 


the instant case, - 


_ compliance. 
with Section 26 if the material require-. 
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ORDER :—- The petitioner who s a 
co-owner of a building called “Ghemaf 
Terrace,” Tulsi Pipe Road. Dadar, has 
been convicted on a complaint filed by 
her tenant under Section 26 (2) of the 
ging House 
Rates Control "Act, 1947 hereinafter call- 
ed “the Act.” -The learned Presidency ' 


- Magistrate, 5th Courf, Dadar has acti 


ed the petitioner to pay a fine of Rs. 2 
in default to suffer simple imprisonment 
for four days. 

2a Section 26 of the Act runs 
thus:— 

- “(1) Every landlord skall give a 
written receipt for any amount at the 
time when such amount is received by 
him in respect of any premises in such 
form and in such manner as may be 
prescribed. 

(2) Any Jandlord or person who Zails 
to give a written receipt for any amcunt 
received by him in respect of any ore- 
mises shall, on conviction, be punishable 
with fine which may extend to one 
hundred rupees.” 

Now, it is not as if no written receirt al 
all was given by the Jandladies to the 
tenant fcr the rent paid by him. The 
allegation is that the receipts are noz in 
the prescribed form. Section 26 (1) makes 
it obligatory for every landlord to zive 
written receipt for all amounts received 
by him in such form and in such marner 
as may be prescribed. Rule 3 of the 
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Rates Control Rules, 1948 provides -haf 
the receipt given under Section 26: for the 
amount of rent received in respect of any. 
premises shall be in Form I. Form I 
prescribed identical particulars for the 
rent receipts and the  ccrresponding 
counterfoils. The following particvlars 
are required to be mentioned therein: 
i T “Form of Rent Receipt and Courter: 
Oli. 
Rent Receipt Serial Na. 
Name of the landlord :-— 
Address of the landlord:— 
Received with thanks from Mrl Misi 
Miss. a sum of Rs. (figures) 
words} only as payment of renf af 
S. per for the period 
for the premises this day th e 
day of the month of ; in the 
year, 
Signature or thumb impres- 
sion of the landlord- 
® The Rent charged includes :-— 
(1) Rates, cesses and taxes of fhe 
local authority, 
+(2) nang Charges. 
+(3) Gas charges. 
"I£ does not include:— 
Rates, cesses and faxes of fhe 
local authority. 
(2) Electric charges. 
(8) Gas charges. 
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*Strike out whatever is inapplicable. 
+State the exact charges if possible. 


The form of the counterfoil is identical. 


3. Now the receipts which the 
landladies gave to the tenant indisput- 
ably contain the particulars prescribed 
in the form but the grievance of ‘the 
tenant is that the receipts contain some 
additions and therefore. they cannot be 
said to be in the prescribed form. The 
Seana given by the landladies runs 

us :——- , 
+ “Ghamat Terrace. Dadar (West) 
Oo. 


- 


` 
sor ene een +v ne 06 be weal JY. 
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To Miss Jini Jehangir Ghamat. Mrs. 
Sheroo Keki Commissariat and Mrs. 
Tehmi Dara Dastur 


For Statutory Rent or compensation 
for use and occupation without prejudice 
to the notice to quit the Shop Number... 
weeeee Occupied by you bearing Municipal 
Number ... ... in “GHAMAT TERRACE” 
situate at the junction of Dr. D’Silva Rd. 
and Tulsi Pipe Road at Dadar for the 
month of 196 .........-at Ks. 
per month ... cc. ssa, dee wes ode, -oe ee RS. 
Municipal General Additional Tax 
plus increase on account of Educa- 
tion Cess at 14% and Halalkhor 
Tax at $% in all 2% plus inclu- 
sive of all other Additional 
Tax in force from Ist April 1959. 

Ist October 1962. Ist April 1963 
and ist Oct. 1967. 


Receiver’s Signature REEE 
Total: RS- sedu readerit eini 
E. E. & C. Received 

For self and Co-owners” 


4 The additions complained of are 
that the word “statutory rent” instead 
of the word “rent” is used in the receipt 
and the receipt says that “statutory rent 
or compensation for use and occupation” 
was received “without prejudice to _the 
notice to quit” the particular premises. 
In my opinion, these additions cannot 
justify the conclusion that the receipt 
does not comply with the prescribed 
form. The particular form of the receipt 
is adopted by the landladies to cover all 
possible cases. If a notice to quit is given 
to a tenant in any particular case, the 
landiadies would be entitled to say m 
the receipt that the rent was received 
without prejudice to the notice to quit. 
That right of the landladies cannot be 
taken away by prescribing a form. 


5. The learned Magistrate says 
that the receipt given by the landladtes 
to the tenant is not “exactly according 
ko the prescribed form.” I do not 


receipt, the requirements of law 


A. 1. Re 


that a conviction under Section 26 (2) of 
the Act can be had for the reason ihat 
the rent. receipt does not correspond 
exactly ta the prescribed form. If the 
material - particulars mentioned in the 
prescribed form are contained in the ient 
must 
be held to have been satisfied. There is 
a column in the prescribed form for 
mentioning the "Name of the landlord” 
but the receipt.given by the landladies in 
the present case has no column thus 
entitled. The receipt. however, contains 
the nameés of the landladies prominently 
and says that the amount was bemg paid 
by the tenant to the landladies and the 
receipt was being passed in token thereof. 
In my opinion. it would be a sufficient 
compliance with Section 26 and Rule 3 if 
the material requirements of the- pres- 
cribed form are complied with. 


6. The question whether a statu- 
tory provision is directory or mandatory 
has been considered by the Supceme 
Court in many cases and it has laid duwn 
certain broad tests by the application of 
which the question should in a given case 
be decided. The use of the word “shall” 
was held in Collector of Monghyr v. 
Keshav Prasad Goenka, AIR 1962 SC 
1694, to ke inconclusive. Further. that 
whether a requirement is directory or 
mandatory is to be decided not merely 
on the basis of any specific provision 
setting out the consequences of the omis- 
sion to otserve the requirement but also 
having regard to the purpose for which 
the requirement has been enacted. parti- 
cularly in the context of the other provi- 
sions and the scheme of the Act. If the 
object with which the provision was 
inserted would be wholly defeated and 
the protection afforded thereby would be 
ae the provision would be manda- 
ory. 


7. The reason of the rule contam- 
ed in Section 26 (1) of the Act is that 
landlords must not recover excessive rent 
from their tenants on any other consi- 
deration, under some pretext or the 
other. Section 18 makes it penal for a 
landlord to receive any fine. premium or 
like sum of any consideration other than 
the standard rent and the permitted 
increases in respect of the grant, renewal, 
continuance or transfer of the lease. To 
ensure that landlords do not recover un- 
lawful charges on the sly, Section 26 (1) 
provides i) that every landlord shal 
five a written receipt for “any amount” 
received by him (ii) that the receipt shall 
be given at the time when the amount is 
received and (iii) that the receipt must 
be given in such form and manner as may 
be prescribed. Rule 3 says that rent 
receipts shall be in Form L 


8. In view of these provisions and 
the requirements of Form. I, it seems to 
me clear that it is not necessary that the 
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rent receipt given by the landlord must 
not deviate from the : prescribed form. 
What is imperative or mandatory is that 
the landlord must give a written receipt 
mentioning therein the amount received 
by him and the purpose for which it was 
received. So long as this part of the 
requirement is complied with it is im- 
aterial that the other trarticulars are 
not mentioned in the receipt. That may 
perhaps explain why what is made peral 
by Section 26. (2) is the failure to give ‘a 
written receipt” and not the failure to 
zive a receipt in the prescribed form. 

9. That leads to a consideration of 
the terms of Section 26 (2). Though Sec- 
tion 26 (1) makes it obligatory on evezy 
landlord to give a written receipt in tue 
prescribed form. sub-section (2) which is 
a penal provision and which must there- 
fore be construed strictly. provides tiat 
the landlord “who fails to give a written 
receipt for any amount received by him 
in respect of any premises’ shall be liakle 
to be punished. It does not say that the 
landlord who fails to give a “written 
receipt in the prescribed form” shall 3e 
liable to be punished. AH that is requir- 
ed by sub-section (2) is that a written 
receipt must be given and as a writt=n 
receipt has been given in the Instant case, 
a petitioner is not liable to be punish- 
ed. 

10. Accordingly, I set asida the 
order of conviction and sentence passed 
by the learned Magistrate and acquit the 
P RORE Fine. if paid. shall be refurd- 
ed. 

Order according.y. 
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Hasham Ismail Mamsa. Abpvpellent 
v. Municipal Corporation of Greater 
Bombay, Respondents. 

Appeal No. 405 of 1969 D/- 13-2- 
1970 from order of G. H. Guttal, Judge 
City Civil Court Bombay, in QO. S. Mo. 
3161 of 1969. 

(A) Civil P. C. (4998), O. 7, R. 10 
and O. 39, R. 4 — Practice — Return of 
plaint for presentation to proper court — 
Return while hearing Notice of Motion — 
Legality. (Court-Fees and Suits Valwa- 
tions — Bombay Court-Fees Act (36 of 
1959), Ss. 8, 9, 10, 11). 

It is irregular. if not illegal. to return 
the plaint for presentation to the proper 
Court while hearing a Notice of Motion, 
for an interim injunction, taken out by 
the plaintiff. It is true that under S. 21 
read with O. 7, R. 10 Civil P. C. the de- 
fendant has to take an objection with ve- 
gard to pecuniary jurisdiction at the ear- 
liest possible opportunity and the Court 
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has power at any stage of the suit to re-. 
turn the plaint to be presented to the 
Court in which the suit should have been 


instituted. But when a Notie2 of Motion 


is placed in the City Civil Court for 
hearing, the hearing must normally be 
confined to the hearing of the Motion and 
ordinary order that could be passed, ac- 
cording to the practice of that Court is 
either to make the Motion absolute or to 
reject the Motion or to make such other 
interlocutory crder as may be just and 
proper. The Motion is essentially an in- 
terlocutory application not involving the 
final hearing and disposal of the suit. If 
the Court felt that the suit was under- 
valued, the proper order would be to 
direct that the Motion be heard along 
with the suit: - After the suit is pleced 
for final hearing, the Court is expected 
to follow the procedure laid down in 
Ss. 8 9, 10 and 11 of the Bombay Court 
Fees Act as the case may be. Such ques- 
tions could not be disposed of at the time 
of hearing the Notice: of Motion. 
. (Paras 9 & 10) 
(B)  Court-Fees and Suits Valua- 
tions — Suits Valuation Act (1887), S. 3 — 
Suit for accounts — Value of relief fixed 
by plaintiff in plaint determines jurisdic- 
tion of Court and not any contention rais- 
ed by defendant. (1884) ILR 8 Bom 31 & 
AIR (932 Bom ti1 & AIR 1929 Bom 337, 
Followed. (Court-Fees and Suits Valua- 
tions — Bombay Court-Fees Act (36 of 
1959), S. 6(iv)(1) ). (Para 18) 
(C) Court-Fees and Suits Vaina- 
tions — Bombay Court-Fees Act (35 of 
1959), S. 6(iv)(i) and S. 6 (iv)(a) — Suit 
against Municipal Corporation — Prayer 
for accounts and refund of tax overpaid 
—- Declaration also sought that defen- 
dant had already recovered money due — 
Held, on facts. suit was essentially one 
for accounts and was governed by S. 6 (iv) 
(i) and not S. 6(iv)(a). 
(Paras 13 and 17) 


Cases Referred: Chronological Paras 
(1932) AIR 1932 Bom 111 (V 19)= 

ILR 56 Bom 23, Ishwarappa v. 

Dhanji Bhanji 1€. 18 


(1929) AIR 1929 Bom 337 (V 16) = 
31 Bom LR 476, Krishnaji Vinavak 
Belapurkar v. Motilal Magandas . 
1 
(1884) ILR 8 Bom 31, Lakshman v. 
Babaji 16 
R. W. Adik and Vasantrao R. 


Bhandare, for Appellant; K. K. Singhavi 


and A. D. Desai. for Respondents. 

JUDGMENT:— This is an appeal 
against an order dated August 5, 1969 
passed by His Honour Judge Guttal, in 
Suit No. 3161 of 1969 in Bombay City 
Civil Court, returning the plaint for pre- 
sentation to the proper court and invclves 
an interesting question of lew with re 


gard to the proper valuation of the above 


suit. 
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2, The plaintiff is the owner of 


immovable properties bearing E Ward 
Nos. 3822(7), 3823 (1), 3823 (1A) and 


3823 (1B) in street No. 97. Moreland Road, 
Bombay. On April 29, 1969, the plaintiff 
filed the above suit alleging that prior to 
1953, the said properties and other pro- 
perties were jointly owned by the plain- 
tiff, his brother Azam Ismail Mamsa and 
sister-in. law Srimati! Rasulbibi, the wife 


of the elder brother of the plaintiff named. 


Mahomed Ismail Mamsa. In a partition 
in the family the above propriies were 
allotted to the share of the plaintiff. ‘The 
taxes in respect of the said properties 
were being paid from time to time to the 
Bombay Municipal Ccrporation. - Dispute 
started between the Bombay Municipal 
Corporation and the plaintiff in April 
1950 with regard fo the rateable’ value 
fixed by the Assessor of the Corporation. 
On receipt of the bills after further cor- 
respondence, the plaintiff filed appeals 
Nos. M 183 to M 192 . of 1964 before the 
Chief Judge of the Court of Small 
Causes at Bombay and when the said 
appeals were about to reach hearing, a 
settlement was arrived at between the 
plaintiff and the Municipal Corporation 
subject to a review as a result of a case 
to be decided by the Supreme Court in 
the appeal filed by. the Life insurance 
Corporation of India, because the Muni- 
cipal Corporation had included while 
calculating the reteable value the increa- 
ses permitted fo the landlord under the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. This Court had 
taken the view that the Municipal Cor- 
poration was not authorised to include the 
permitted increases and that view was 
upheld by the Supreme Court in the ap- 
peal and in view of these disputes regard- 
ing the rateable value, the Municipal 
Corporation by a letter dated May 17. 
1967 mentioned the ‘terms on which the 
appeals should be settled. The plaintiff 
accepted the terms of settlement and al- 
lowed the said appeals to be withdrawn 
and on the basis of the said settlement, 
the bill collector of the Municipal Cor- 
poration rectified the rateable value and 
eee alterations were mace in the 


3. The plaintiff further alleged 
that in accordance with the said settle- 
ment and altered bills, a sum of Rupees 
1,40,578.44 was demanded by the Munici- 
pal Authorities as property taxes for the 
period from April I, 1950 to March 31, 
1968. The particulars of the demands and 
the bills are annexed to the plaint In a 
list Ex. C showing the ward number, bill 
number, period of the bill and the 
amount demanded under the bills. The 
plaintiff further alleged in paragraph 5 
of the plaint that from 1950 to 1953, a 
total sum of Rs. 30,051/- was paid as taxes. 
From. November 25, 1953 to February 27, 
8959, the plaintiff paid an aggregate 
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amount of Rs. 30,500/- and on account of 
disputes, no payment was made from 
1959 to 1867. But from March 31. 1967 
to April 29, 1969, the plaintiff made pay- 


ments from time to time to the Munici- 
pal Authorities aggregating to Rupees 


63,300/-. Thus in all, according to the 
plaintiff, he paid a-sum of Rs. 1,23,851/-. 
The particulars of his payments are 
shown in a stafement annexed to the 
plaint and marked Ex. D. . 

4. ` As the disputes were not final» 
ly settled, the plaintiff filed a suit in the 
Bombay City Civil Court, being Suit No. 
108 of 1966, for a declaration that till the 
complaints of the plaintiff were investi- 
fated in accordance with the Bombay 
Municipal Corporation Act, notices of de- 
mand should not be issued against the 
plaintiff for recovery of the alleged pro- 
perty taxes. It appears that after the fil- 
ing of the suit, the complaints made by 
the plaintiff were finally disposed of and 
the aforesaid settlement was arrived af 
between the plaintiff and the defendants. 
The plaintiff further alleged that on Nov- 
ember 1, 1948, two sheds bearing. Nos. 15 
and 16 bearing municipal No. 97E were 
destroyed by fire and in spite of this the 
Municipal Corporation Authorities levied 
property faxes in respect of those sheds 
from November i, 1948 and a fresh dis- 
pute arose between the plaintiff and the 
Municipal Corporation regarding the levy 
of the said taxes. The plaintiff demand- 
ed refund of the faxes, but the Munici- 
pal Corporation refused to do so. Ac- 
cording to the plaintiff he was entitled 
to a refund of Rs. 5200/- wrongly recover- 
ed by the Municipal Corporation in res- 
pect of the said sheds and the plaintiff 
was further entitled to claim a refund 
from the defendants in the aggregate 
amount of Hs. 22,238.81 as per statement 
annexed to the plaint as Ex. F. The 
plaintiff, therefore, submitted that if pro- 
per accounts are taken with regard to 
the amounts due to the Municipal Cor- 
poration by the plaintiff, and the amounts 
paid by the plaintiff, part of which is 
refundable to the plaintiff, Rs. 5511.05 
belonging to the plaintiff would be found 
lying as deposit with the Municipal Cor- 
poration with respect to recovery of taxes 
upto the period ending with March 31. 
1968. The plaintiff has annexed a state- 
ment to the plaint as Ex. G as particulars 
of the said sum of Rs. 5511.05. The plain- 
tiff further alleged in paragraph 10 of 
the plaint that in spite of these facts, the 
authorities of the Municipal Corporation 
were. threatening fo recover from the 
plaintiff 17 bills which were followed by 
17 notices of demand by process under 
the provisons of the Bombay Municipal 
Corporation Acf, and grave and irrepar- 
able loss would be caused to him if the 
action threatened by the Municipal Cor- 
poration Authorities was carried out not 
withstanding the liability of the Munici- 
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pal Corporation fo refurn the amount of 
Rs. 5511.05 after giving proper accounts. 
Tt was further stated-in the plaint that Sec- 
tion 527 of the Bombay Municipal Cor- 
poration Act did not apply to- the facts of 
the case because the notices of demand 
issued by the Bombay ‘Municipal Cor- 
poration on account of the non-rayment 
of the above 17 bills which have been 
specifically included in Ex. C referrec to 
above, were ultra vires and illezal and 
contrary to the provisons of the Act. If 
was also submitted that Section 527 of 
the Bombay Municipal Corporation Act 
was illegal and ultra vires the Con- 
stitution as if violates the fundamental 
rights guaranteed to the plaintiff under 
articles 14 and 09(1)(f}. of the Const-tu- 
tion of India. 

5s In view of these allegations, 
the plaintiff filed the above suit aganst 
the Municipal Corporation praying inter 


ta} That the Defendanfs may be 
ordered and directed to render to the 
plaintiff the account of the aforesaid ray- 
ments from time to time made to the 
defendants for property taxes of the 
plaintiff’s said immovable properties and 
on taking up such account to pay to the 
plaintiff such amount as may be fo 1nd 
due and payable by the Defendants to 
the Plaintiff. 

(b} That if may be declared that the 
amount of property taxes for which the 
said bills are from_ time to time served 
on the Plaintiff is paid to the Dezen- 
dants and nothing is due and payable by 
the plaintiff to the defendants for the 
property taxes for the period upto 31st 
March 1968. 

(c) That the Pern, their Cffi- 
cers, servants and agents be restrained 
by an order and Injunction of this 
Honourable Court from taking any coer- 
cive action for recovery of the property 
taxes for the period upto 31st Merch 


1968 and from attaching or’ selling the . 


plaintiff's said immovable properties.:....”. 

6. After filing the suit, the plain- 
tiff took out the Notice of Motion praying 
for an interim injunction restraining the 
defendants from using the coercive pro- 
cess against the plaintiff for recovery of 
taxes upto March 31, 1968 and fom 
attaching or selling the plaintiff's iImmov- 
able properties. The said Notice of 
Motion was supported by an affidavit 
filed by the plaintiff wherein he reiterat- 
ed the contents of the plaint and prayed 
for an interim injunctior. on the grond 
that in view of the allegations made in 
the plaint, nothing was to be recovered 
from the plaintiff and the defendants were 
liable fo account and pay the aforesaid 
sum of Rs. 5511.05 if not more. 

T: The said Notice of Motion was 
opposed by the Municipal Corporation. 
An affidavit in reply was filed by one 
Roshanali J pannel Virpurawala, describ- 
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ed as Assistant Assessor and Collector of 
the defendants, contending inter alia that 
the City Civil Court. had nə jurisdiction 
to entertain the suit and that the value 
of the reliefs claimed in the suit for pur- 
poses of court fees and jurisdiction made 
In paragraph 13 of the plaint was alto- 
gether wrong, that the suit was barred 
by law of limitation and that the total 
sum to be recovered in respect of the 17 
bills referred to above was Bs. 1,40,£78.44 
as property (taxes for the period from 
April 1, 1950 fo March 31, 1968 and that 
although all adjustments were given for 
the payments made by the plaintiff, still 
a sum of Rs. 84,627.81 was due and pay- 
able by the plaintiff. 


8. The said Notice of Motion came 
up for hearing before His Honour Judge 
Guttal. It may be noted that an ex 
parte interim injunction ‘was granted as 
prayed for by the plaintiff on April 29. 
1969 and the Notice of Motion came up 
for final hearing before His Honour cudge 
Guttal on August 5, 1969. The learned 
Judge passed the order returning the 
plaint on this Notice of Motion on the 
ground that the suit was in respect of a 
subject matter the value of which exceed- 
ed the pecuniary jurisdiction of the Court. 
inasmuch as, 


“Although on a superficial view. the 

suit appears to be a suit for accounts, in 
substance the plaintiff has claimed a re- 
lief in respect of 17 notices and a conse- 
quential relief restraining the defendants 
irom enforcing those notices. It is com- 
mon ground that those notices are ir res- 
pect of property taxes amounting to 
Rs. 1,40,578.44 P.” 
Curiously, even though the Iearned Judge 
passed an order returning the plaixt, he 
also proceeded to hold that the suit filed 
on July 26, 1966 was barred under Sec- 
tion 527 of the Bombay Municipal Cor- 
poration Act. 


9, Feeling aggrieved by the said 
order, the plaintiff has filed the above 
appeal. It must be stated at the outset 
that it was irregular on the part of the 
learned Judge to have proceeded to re- 
turn the plaint for presentation to the 
proper Court when t was before 
him for final hearing was the Notice of 
Motion taken out by the plaintiff. It is 
true that under Section 21 read with 
Order 7, Rule 10 of the Civil Procedure 
Code, the defendant has to take an obiec- 
tion ‘with regard to pecuniary jurisdic- 
tion at the earliest possible opportunity 
and the Court has power at any stege of 
the suit to return the plaint to be pre- 
sented to the Court in ich the suit 
should have been instituted. But when 
a Notice of Motion is placed in the City 
Civil Court for hearing, the hearing must 
normally be confined to the hearing of 
the Motion and. ordinary orcéer that could 
be passed, according to the practice of 
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that Court, is either to make the Motion 
‘absolute or to reject the Motion or to 
make such other interlocutory orders as 
‘may be considered just and proper. The 
Motion is essentially an interlocutory 
application not involving: the final hear- 
ing and disposal of the suit. If the Court 
‘felt that the suit was under-valued, the 
proper order that should have been pass- 
ed was to direct that the Motion should 
be heard along with the suit when the 
‘Court hears such suits fixed for final 
shearing and disposal. After the said suit 
is placed for final hearing. the Court is 
expected to follow the procedure laid 
down under Sections 8 9, 10 and 11 as 
the case may be. Such questions could 
not be disposed of .at the time of the 
hearing of the Notice of Motion. 

10. Even though that mav be the 
normal practice. it cannot be said that 
the order passed by the learned Judge is 
illegal merely because he did nct follow 
the practice, and hence, it is necessary 
to consider the validity and propriety 
of the order made by the learned Judge. 


11. Mr. Adik, the learned counsel 
for the appellant, contended that the 
order passed by the learned Judge is 
based on a misconception of the nature 
of the suit filed by the plaintiff. The 
learned Judge. according to Mr. Adik, 
was wrong in holding that the essential 
nature of the suit was a suit in which 
declaration to obtain adjudication against 
recovery of money from the plaintiff 
on account of taxes, was prayed for. 
Mr. Adik submits that the suit was 
essentially a suit for accounts, which fell 
within the provisions of Section 6(iv)(i) 
and not Section 6(iv)(a) of the Bombay 
Court-fees Act. 1959. 


12. Mr. Singhavi, the learned 
counsel for the defendants, on the other 
hand, contended that the learned Judge 
was quite right in holding that the suit 
was in substance a suit which fell under 
Section 6(iv)(a) and hence the value for 
purposes of court-fees and jurisdiction of 
that suit must be on the basis of the 
amount of taxes which remain to be re- 
covered from the plaintiff, viz.. Rupees 
84,627.81. Mr. Singhavi submitted that 
the form in which the plaintiff had filed 
the suit would not be conclusive of the 
matter because the relief for accounts was 
merely a subterfuge for the real and sub- 
stantial relief asked for by the plaintiff, 
viz„ against the recovery of taxes under 
17 bills for the period ending with March 
31, 1968. 

13. In my judgment, the conten- 
tion raised by the appellant must prevail 
because the learned Judge was not right 


in holding that the suit was substantial- - 


ly a suit for relief against recovery of 
the taxes due amounting to a sum exceed- 
ing the pecuniary jurisdiction of the 
City Civil Court. For determining the 
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nature of the suit. oné must look at the 
plaint. The plaint in effect is mainly 
directed against the accounts between 
the parties. The plaintiff has set out the 
sum due, according to the defendants, in 
the statement at Ex. C, whose total is 
Rs. 1,40.578.76. The plaintiff has also set 
out a statement showing verious amounts 
paid to the Municipal Authorities from 


time ta time at Ex. D amounting to 
Rs. 1,23,851.00. He has set out a state `’ 
ment of the amounts claimed by the 


plaintiff from the Corporation as due 
and payable bv the Corporation to the 
plaintiff in the sum of Rs. 22,238.81 as 
per particulars at Ex. F and has sum- 
marised the position of accounts as made 
out by him at Ex. G as follows:— 


*“(1} Amount due under. 
the various bills as per. 
statement ‘C’. 
Rs. 1.40.578.76. 


(2) Total taxes paid from 
25-11-1953 to 25-4-1969 
as per statement ‘D’ 
Rs. 1,23,851.00. 
(3) Amount refundable to 
plaintiff as per statement 
Ex. F. ? 


Rs. 22,238.81. 

(4) The difference pay- 
able to the plaintiff. 

Rs. 5,511.05”. 
In substance, therefore, the suit is essen- 
tially a suit for accounts on the allega- 
tion that the defendants have recovered 
aoe than what was due from the plain- 


14. It is true that in paragraph 10 
of the plaint, the plaintiff has referred to 
the 17 notices of demand dated March 
14, 1968 issued by the defendants to re- 
cover the property taxes due for the 
period from October 1, 1959 to March 31, 
1968 and it is the contention of the defen- 
dants that these 17 notices of demand are 
in respect of a total claim of Rupees 
1,40,778.74. The plaintiff has further re- 
ferred in the Said paragrarch to the fact 
that as the accounts were not made up 
between the plaintiff and the defendants, 
the position with regard to the property 
taxes, if any. was not clear to the plain- 
tiff and has further averred— 


“The plaintiff savs that in view of 
the facts stated above the said notices of 
demand dated 14th March 1968 are iles 
gal. arbitrary and unjustified. The plain- 
tiff says that in the circumstances the 
defendants are not entitled to enforce 
the said notices or to take any action in 
implementation or enforcement thereof. 
The plaintiff says that the Officers of 
the Defendants in their zeal to collect 
the taxes rightly or wrongly are threat- 
ening to issue warrants of attachment 
against the said properties of the plain- 
tiff. The plaintiff says that if the said 
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properties are attached. the plaintiffs - 


reputation as a businessman: will be rwin- 
ed and grave harm and irreparable 
injury will be caused to the plaintiff In 
the premises the plaintiff submits that 
the defendants, their officers and servants 
and agents be restrained by an order and 
injunction of this Honourable Court fom 
any coercive action and to attach 
and sell the plaintiffs said. properties in 
the exercise of the ‘summary powers of 
the defendants. The plaintiff says -hat 
pecuniary compensation is not an ade- 
quate relief for the wrong threatened by 
the defendants, their Officers and ser- 
vants. The plaintiff says and submits 
that pending the hearing and final dis- 
posal of the suit the defendants, tneir 
fficers, servants and agents be restrain- 
ed by an Order and injunction of this 
Honourable Court in the terms aforesaid. 
The plaintiff says that unless the defen- 
dants, their officers, servants and agents 
are so restrained, irreparable harm and 
substantial loss will be caused to the 
plaintiff”. 


But these averments are all consequen- 

tial to the facts as stated by the plaintiff 

relating to the unsettled accounts between 

the plaintiff and the defendants. The 

plaintiff, therefore, valued the suit in 

paragraph 13 of the plaint stating as fol- 
WS:-— 


"The plaintiff in terms of prayers {a} 
and (b} prays for account from the de- 
fendants and values the said reliefs at 
Rs. 5,600/-. The plaintiff undertakes to 
pay further court fees if more amount is 
found due and payable by the defendants 
to the plaintiff on taking up such acecunt. 
The plaintiff values reliefs (c) and (© at 
Rs. 1,000/- being the loss likely to be 
suffered by the plaintiff as a result of the 
said threatened action of the detendants. 
The value of the subject-matter of the 
suit for the purpose of jurisdiction ‘and 
Court fees is Rs. 6,600/-.” 


15. In reply to these allegations In 
the plaint, what is stated in the affidavit 
in reply on behalf of the defendants is 
merely as follows:— 


“I submit that the suit is nof proper- 
ty valued for the purposes of Court fees 
and jurisdiction. I submit that this 
Honourable Court has no jurisdiction to 
entertain the suit. I say that the velua- 
tion of the reliefs claimed in the sui: for 
the purposes of court fees and jurisdic- 
tion made in para 13 of the plaint is al- 
together wrong”. 


Tt is further stated in the said affidavit 

in reply that after giving all the adjust- 

ments, there is still due a sum of Rupees 

Paella by the plaintiff to the defen- 
ts. 
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16. But the value of the suit is to 
be determined not with reference to the 
contentions raised by the defendants. It 
is well settled that it is the plaintiff's 
valuation of his plaint which prima facie 
determines the jurisdiction -sf the Court 
and not the amount which may be found 
or admitted by the Court. See Laksh- 
man v- Babaji, (1874) ILR 8 Bom 31; 
Ishwarappa v. Dhanji Bhaniji. ILR 56 Bom 
23 = {AIR 1932 Bom 111). It is also laid 
down by this Court in Kriskanji Vinayak 
Belapurkar v. Motilal Magandas. 31 Bom 
LR 476 = (ATR 1929 Bom 337) that where 
in a suit for accounts, the plaintiff values 
his claim at less than the maximum 
amount determining the pecuniary juris- 
diction of a court in which the suit is 
filed and the amount found due on tak- 


‘ing the accounts exceeds the said amount, 


the Court has power to pass a decree for 
that amount. -It appears that the atten- 
tion of the learned Judge in the City 
Civil Court was not brought to these cases 
and he gave too much impcrtance to the 


‘contentions raised by the defendants with 


regard to the amounts which. according 
to the Gefendants, were still due from 
the plartiff. 

17. As stated above, the suit is 
essentially a suit for accounts as the dis- 
pute between the plaintiff and the defen- 
dants can be settled only after taking 
accounts. The plaintiff hes paid court- 
fee and valued the suit as a‘suit falling 
under Section 6f{iv)(i) which lays down 
that the amount of fee payable under the 
Bombay Court-fees Act, 1959 should be 
computed according to the amount at 
which the relief sought is valued in the 
plaint, subject to the provisions of Sec- 
tion 8 and subject to a minimum fee of 
Rs. 20/-- Section 8 gives the power to 
the Court to hold an enquiry as to valua- 
tion of suits. The contention raised on 
behalf of the defendants that it is a suit 
which falls under Section 6(iv)(a) because 
the plaintiff has also asked for an injunc- 
tion restraining the defendants from re- 
covering the taxes, is not ccrrect. because 
that clause only deals with suits for de- 
claration to obtain adjudication against 
recovery of money from the plaintiff, 
etc. In the present case, the plaintiff is 
not asking for a declaration to obtain ad- 
judication against recovery of money 
from the plaintiff. He wants a declara- 
tion or adjudication that the money is 
already recovered and the defendants are 
overpaid. It is not the sama thing as ad- 
judication against recovery of money. 
Supposing there was a simple claim where 
the plaintiff were to say that Rs. 1:),000/- 
were due as taxes and the Municipal Cor- 
poration had recovered through error 
Rs. 11,000/- and hence the plaintiff was 
entitled to refund of Rs. i1000/-: such a 
suit cannot be considered as a svit for 
declaration to obtain adjudication against 
recovery of money from the plzintiff. 
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Nevertheless, if what the plaintiff, as 
stated in the present plaint, claims is a 
declaration, after taking accounts, it would 
be necessary to restrain the defendants 
from recovering the taxes under the 17 
notices-of demand in respect of the period 
from April 1950 to March 31, 1968. The 
prayers (c) and fd} in the plaint. are 
necessarily, therefore, incidental reliefs, 


which must follow if the plaintiff is en-- 


titled to get the reliefs prayed for in 
prayers (a) and (b). I have. therefore. no 
doubt in holding that the instant suit falls 
not under section 6 (iv) (a) as held by 
the learned Judge, but it ‘falls under 
Section 6 (iv) (i), as contended by 
the plaintiff. It is, however, still open fo 
the City Civil Court to hold an enquiry, if 
a eae SO fit, under Section 8- of the 


18. Af the same time. I£ must be 
held that it cannot be said that the real 
nature of the suit is that of a multifarious 
suit wi the meaning of Section 18 
having regard to the substance of the 
allegations made in the plaint. As held 
in Ishwarappa’s case. ILR 56 Bom 23 = 
(ATR 1932 Bom 111) in a suit for accounts, 
it is for the plaintiff to fix the value of 
e relief sought in his plaint under Sec- 
ion 8 of the Suits Valuation Act, 18873 
t is the value so fixed that determines 
e jurisdiction of the Court and not any. 
zontention raised by the defendant. The 
learned Judge was, therefore, in error In 
zoming to the conclusion that the suit 
wasin respect of the subject-matter. the 
value of which exceeded the pecuniary 
jurisdiction, of the City Civil Court. The 
subject-matfer which he referred to was 
she amount of Rs. 140,578.44 demanded 
ander the 17 notices of demand. Those 
notices of amand referred to the 17 bills 
beginning from bill No. 10946 and end- 
-ng with bill No. 10964 In the statemen? 
Ex. C annexed fo the plaint. The learn- 
2d Judge appears to have fallen into the 
2rror as a result of his isnoring the essen- 
tial fact of inclusion of the_ said bills in 
ax. C. It has been even held In Krishnaii’s 
zase, 31 Bom LR 476 == (AIR 1929 Bom 
337) referred to above that the jurisdic- 
tion of a subordinate Judge depended on 
she valuation of the claim as made in the 
rlainf and that especiaily in a suif for 
accounts, the jurisdiction to pass a decree 
=or more than five thousand rupees. was 
not excluded when if was found on taking 
accounts thaf a sum of more than ‘five 
thousand rupees was due. 


19. In view of these authorities 
and what I consider fo be the essential 
mature of the suit. the order passed by: 
she learned Judge must be set aside. 
The learned Judge acted without juris< 
diction in deciding the point of limita- 
zion even though he came to the conclu- 
sion that he had no jurisdiction fo decide 
the suit. Hence that finding also must 
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de set aside. The suif must, therefore, be 
Testored. The Notice of Motion is also 
restored and is directed to be heard and 
disposed of in acccrdance with law and 
“he observations made in this Tudgmenf 
Within two weeks after the receipt of the 
writ of this Court in the City Civil Court. 

Jn the circumstances of the case, there 
shall be an interim injunction restrain« 
ing the defendants from taking any coer- 
cive action for: recovery of the property: 
faxes due ‘from the plaintiff. for the 
period upfo 3ist March 1968 till the 
hearing of the Motion by the City . Civil 
Court. Parties to bear their own costs. 
“n view of the above orders, rule in civil 
application No. 3073 of 1969 discharged . 
with no. order as to costs. 


Order accordingly. 
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oud pay the cost of the defendant 
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_ JUDGMENT:— The original plain-iff 
has come here in appeal* from an order 
passed by the District Judge, Bhandera, 
summarily dismissing his appeal ¿nd 
confirming the order-passed by the C-vil 
Judge, Senior Division, Bhandare, taat 
the suit filed by the plaintiff was not 
tenable because of failure of the paymant 
of the costs of the.previous suit which 
was withdrawn by with the pernsis- 
sion of the Court on condition that he 
would pay the costs before the iostitu- 
tion of the second suit. 


2, The plaintiff had filed + a suit 
for a declaration of a right of way. over 
the Dhura between the fields-cof ithe 
plaintiff and the defendant and for a 
consequential permanent injunction res- 
training the defendant from obstructing 
him from the exercise of that.right. At 
first the plaintiff had filed Civil Suit 
no. 113 of 1964 against the defendant for 
these reliefs. The plaint was defective 
and, therefore, he sought permission of 
the Court under Order 23, Rule 2, Civil 
Tar Code fo withdraw the suit with 

liberty. to bring a fresh action on the same 
_ cause of action. The trial Court, there- 
fore, passed an order permitting ` “him to 
withdraw the suit but directed him to pay. 
the costs of the defendant within two 
mouths of the date of that order or. at 
any rate, before the institution of.a fresh 
suit. The present suit, with which we are 
concerned, was then filed on the same 
cause of action but the costs were nof 
deposited either within two months of 
the date of the order or before the insti- 
tution of the second suit. It. appears that 
these costs were deposited on 1-7-1365 
pending the second suit. The second suit 
was osed of on 17th of September 
1965. It is also common zround that she 
defendant’s advocate, Mr. Markandewar 
withdrew that sum on 24-12-65 ‘pend ng 
the pA before the District Judge, 

bandara. The defendant resisted zhe 
claim of the plaintiff stating that she 
suit was not tenable because he had no 
cause of action for suit on account 
of his nonpayment of his costs bere 
the institution of the suit or within two 
months after the permission, granted to 
him, to withdraw the first suif. Acccrd- 
ing to him, the’ plaintiff had not comoli- 


ex 
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ed with that order and. therefore. his suit 
should be dismissed. 


.8 The learned Civil Judge. Santor 
Division, framed a number of issues but 
dismissed the suit on the issue regarding 
the tenability of this suit. An issu “Is 
the suit not tenable without payment of 
costs of the previous suit No. 114/1964 
withdrawn by. the plaintiff as contended 
in para 10 of the written statement?” 
was framed, and the learned Civil Judge 
found that the suit was not tenable. pa 
therefore, dismissed it on this finding o 


the preliminary: issue. 


4. The matter went up in appeal 
before the learned District Judge. and 
a learned District Judge also agreed 

the view of the trial Court. Both 
the Courts below relied on a rulirg in 
Shidramappa v. Mallappa. AIR 1931 Bom 
257, which lays down a proposition that 
when once a sult is withdrawn it is no 
onger pending and the permission siven 
by the Court relates to the bringing of 
a fresh suit. If permission to withiraw 
is granted subject to payment of defen- 
dant’s costs before the institution of a 
second suit and if the plaintiff has 
brought the second suit without payment 
of the costs, then the second suit was bar- 
red as it was brought without fulflling 
the conditions imposed in the first suit. 
Relying upon this proposition of law, 
both the lower Courts found tha; the 
second suit brought by. the present aspel- 
lant was not tenable. 


5. The only point for determina- 
tion therefore is to-see whether the pre- 
sent suit was tenable without paymeat of 
the costs of the previous suit as was 
directed by the order passed by the first 
Court permitting the plaintiff to with- 
draw the first suit and file a second suit 
on the same cause of action. Now, it is. 
therefore, common ground that the plain- 
tiff had filed a previous suit but because 
it was defective. therefore, he sough: the 
permissicn of the Court fo withdraw. He 
was allowed to withdraw. subject to a 
condition, that he should pay the costs 
of the defendant in that suit within two 
months of the date of that order (12th 
February 11965) or. af any rate before the 
institution of the fresh suit on the same 
cause of action. The fresh suit was ‘filed 
on 18-2-1965. He had not paid the costs 
before 18-2-1965. I€ is also common 
ground that he had also nof paic the 
costs of the defendant within two months 
of 12th February 1965. i.e. on or before 
2th of April 1965. He, however, de- 
posited the roots on 1-7-1965, when the 
second suit was pen The seconeé suit 
disposed of on 17th cf September 
1965. It is also common ground that the 
defendant’s lawyer withdrew that sum 
on 24-12-1965 pending the appeal by the 
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plaintiff, before the District Judge. Bhan~ 
dara, against the order dismissing his 
second suit on the ground that he had not 
fulfilled the conditions as directed by 
the Court which allowed him to with- 
draw his first suit. The point. therefore, 
that arises here for consideration is to 
see whether, in these circumstances. his 
second suit can be tenable. 


6 Order 23, Rule 1. Civil’ Proce- 
dure Code. is as follows:— 


“Rule 1{1) At any time efter the in- 
stitution of a suit the plaintiff may. as 
against all or any of the defendants with- 
ay his suit or abandon part of his 
claim. 


(2) Where the Court is satisfied 


{a) that a suit must fail by reason of 
some formal defect, or 


(b) that there are other sufficient 
grounds for allowing the plaintiff to in- 
stitute a fresh suit for the subiject-mat- 
ter of a suit or such part of a claim. 


it may. on such terms as it thinks fit. 
grant the plaintiff permission to witb- 
draw from such suit or abandon such part 
of a claim with liberty to institute a 
fresh suit in respect of the subject-mat- 
ter of such suit or such part of a claim. 


(3) Where the pétaintiff withdraws 
from a suit. or abandons part of a claim, 
without the permission referred.to in 
sub-rule (2). he shall be liable for such 
costs as the Court may award and shall 
be precluded from instituting any fresh 
suit in respect of such subject-matter or 
such part of the claim. 


(4) Nothing in this rule shall be 
deemed to authorise the Court to permit 
ore of several plaintiffs to withdraw 
without the consent of the others.” 

It will be seen from this rule that the 
plaintiff is at liberty under sub-rule (1) 
to withdraw his suit or abandon part of 
his claim. That is.in the fitness of things 
if the plaintiff wants to withdraw from 
the suit or abandon part of his claim 
against all the defendants or against some 
of the defendants. he should be at liberty 
to do so, but this withdrawal of his claim 
or abandoning part of his claim will not 
allow him to again institute a fresh action 
against his abandoned claim. If he want- 
ed to institute a fresh suit after withdraw. 
ing his suit. or abandoning part of his 
claim, then he will have to do so under 
sub-rule (2). In that case the Court will 
also have to be Satisfied that the reason 
given by the plaintiff for withdrawing his 
suit is proper. The Court is also entitl- 
ed to lay down scme conditions as it 
thinks fit before permitting the plaintiff 
to withdraw from such suit or abandon 
such part of the claim. It is only after 
the satisfaction of the Court and it is only 


Wasudeo v. Ramdayal (Bhole J) 


A.I. R 


after the permission of the Court that the 
plaintiff can withdraw from such suit 
with liberty to institute a fresh suit in 
respect of the subject-matter of such suit 
or such part of a claim. But if he with- 
draws from a suit or abandons part of a 
claim without the permission of the Court. 
then under sub-rule (3), the plaintiff is 
precluded from instituting any fresh suit 
in respect of such subject-matter or such 
part of the claim. Therefore, without 
getting the permission of the Court. the 
plaintiff is barred from instituting any 
fresh action. Now. so far as the present 
case is concerned. the order . passed by 
the trial Court ïs under Rule 1(2). What 
are tke true effects of the conditions laid 
down by the first Court are the subject- 
matter of the rulings in many 
Courts. The learned advocate for the ap- 
pellant relies on Mela v. Labhu, AIR 
1955 Punj 97. It is a decision by a Single 
Judge. According to him, a suit with- 
drawn with permission subject to a con- 
dition precedent can never amount to a 
withdrawal of a suit without permission 
even if the terms imposed by the Court 
are not fulfilled. Once an order was 
passed under Order 23. Rule 1 (2). the 
provisions of Order 23, Rule 1 (3). can 
never become applicable to that case. He 
observed that it cannot, therefore. be 
Said that a Court entertaining the fresh 
suit gets its jurisdiction from the order 
passed under Order 23, Rule 1 (2). and. 
that therefore. it cannot try it unless the 
Statutory condition subject to which the ` 
Jurisdiction is conferred on the Court must 
be previously fulfilled. If a suit is filed, 
according to him, without payment of 
costs when liberty to file it has. been given 
under Order 23, Rule 1 (2), then it merely 
amounts ta an irregularity in the initial 
procedure which does not affect the in- 
herent jurisdiction and competence of the 
Court to entertain a suit. If that be so. 
according to him, the non-payment of 
costs in a case where such payment had 
been made condition precedent for filing 
a fresh suit merely has a consequence of 
the suit being barred by law in terms of 
Order 21, Rule 1 (2), and all that a Court 
can do is tó apply Order 7, Rule 11 (d). 
Civil Procedure Code and reject the 
plaint. According to him, the Court can- 
not dismiss a suit under such circumstan- 
ces as distinct from rejecting a plaint. 
The learned Judge’s attention was drawn 
to ATR 1931 Bom 257, but he was not in- 
clined to agree with that view. Now the 
point therefore is whether I should agree 
with this view of the learned Single Judge 
of the Punjab High Court. 


re We bave the rulings of this 
Court also. The first is cited in AIR 1931 
This is a Division Bench Case 
where both the learned J udges gave their 
opinion. It was an appeal in which a 
suit was allowed to be withdrawn and 
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the order passed was that the plaintiff was 
to pay the defendant’s costs and that ae 
should not be allowed to bring a fresh 
suit unless he paid the defendant's costs 
of that suit. He filed a second suit >n 
the same cause of action but without 
payment of the costs and therefore with- 
out fulfilling the condition attached to 
the permission given to bring a fresh suit. 
It appears there was some defect in tne 
second suit also and three days later the 
plaintiff withdrew that suit alsc. Ac- 
cording to the order, the plaintiff was to 
withdraw with liberty to bring a fresh. 
suit on the same cause of action. The 
plaintiff was to pay the defendant’s 
costs and bear his .own. Three days 
after the second suit was withdrawn the 
-= costs in the first suit were paid to the 
defendant and after five days. the third 
suit was instituted without paying the 
costs of the second suit. The trial Court 
held that the third suit was mot valid in 
law but the learned District Judge re_y- 
ing on Sital Prosad v. Gaya Prosad. 
(1914) 23 Ind Cas 210 (Cal) thought tkat 
until there was such withdrawal by pay- 
ment of costs the former suit was silf 
pending and. according to him. the plain- 
tiff fulfilled the condition precedent in 
the first suit. He therefore set aside the 
order of dismissal and remanded the czse 
for trial according to law. This Court in 
this case discussed the conflict of dezi- 
sions on the question as to the result of 
non-observance of the conditions attached 
to the permission to bring a fresh suit 
under Order 23, Rule 1, C. P. C. The 
learned Judges of this Court in that ap- 
peal discussed the view of the Madras 
High Court which dissented from the 
view taken by the Calcutta High Court. 
The learned Judges of this Court were 
inclined to agree with the view of the 
Madras. High Court and they most res- 
pectfully dissented from the view of the 
Calcutta High Court. That view is that 
the withdrawal of the suit does not re- 
quire the permission of the Court as laid 
down in Order 23. Rule 1({1). It must be 
taken that the first sult is withdrawn 
when the order is passed and that the 
permission granted refers only to the ïl- 
ing of the subsequent suit on certain con- 
ditions and that if the first suit was con- 
sidered as pending, it would be cpen to 
the plaintif£ instead of complying with 
the condition of the permission, to go to 
the Court and demand that the trial of 
the first suit should be proceeded with 
however long the interval might be. This 
.Court agreed with the view taken by it 
in Ambubai v. Shankarsa. AIR 1925 Bom 
272. This Court also thought that cases 
cited in AIR 1921 Cal 34 (FB). Hriday Nath 
Roy v. Ram Chandra Barna and in AIR 
1922 Pat 44 (FB). Rai Kumar Mahtan v. 
Ram Khelawan Singh were not on -he 
Point under consideration. After con- 
sidering all this case law. the learmed 
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Judges of this Court in the appeal before 
them AIR 1931 Bom 257. found that the 
costs ordered to be paid in the first suit 
ought to have been paid before the in- 
stitution of the second suit, and that it 
cannot be said that the condition imposed 
in the first suit was fulfilled by payment 
of the costs after the disposal of the 
second suit when the costs ought to kave 
been paid before the institution of the 
second suit. But the learned advczate 
for the eppellant here says that thet is 
a case in which there was a cond‘tion 
precedent regarding the payment of the 
costs. According to him, that is noc so 
in our case. ‘It will be difficult for me 
to agree. The order in our case is that 
the plaintiff should pay the costs of the 
defendant within two months of the Jate 
of that order or. at any rate, before the 
institution of. the fresh suit on the same 
cause of action. The order, in effect ac- 
cording to me, is subject to a cond-tion. 
precedent. 


&. We have also a later case of 
this High Court in Ramkrishna Timmap-~ 
pa v. Hanumant Patgavi. AIR 1950 30m 
113. That is also a Division Bench ase. 
In that case also Order 23. Rule 1, C.2.C. 
was discussed at length The leaned 
Judges agreed with the view taker by 

Court previously in AIR 1931 30m 
297 and also AIR 1925 Bom 272. “hey 
did not agree with the Calcutta and the 
Patna High Courts view taken be“ore. 
Accordingly, therefore, they observed 
that where a plaintiff is allowed to vith- 
draw his suit with liberty to brig a 
fresh suit upon condition that he should 
pay the costs of the defendart before the 
institution of a fresh suit, the cond-tion 
imposed must be strictly complied with 
and if the plaintiff brings a fresh suit 
without paying the costs. then the svit is 
not properly framed and is liable to be 
dismissed. But is was also a case 
where the pleader for the plaintiff had 
offered the payment of costs while the 
appeal against the suit was pending be- 
fore the District Court and the pleader 
for the defendant accepted that pay- 
ment of the costs. They Aled a ioint 
purshis to the effect that the plaintiff had 
fulfilled the conditions laid down as pre- 
cedent to his being entitled to file the 
suit and therefore. the suit might be taken 
as competent as from that date. The Court 
considered the effect of this purshis which 
was jointly submitted to the Court br the 
pleaders of both sides. Confining tkem~ 
selves to the position as it arose in that 
case, they held that because the costs paid 
were accepted by the defendant in fulfil- 
ment of the conditions imposed for the 
institution of the second suit, this a=:tion 
on the part of the defendant removec. the 
bar of the institution of the second suit, 
a bar which was imposed in his interest 
and for his benefit. According tc the 
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learned Judges, it was open to a party to 
renounce the benefit that a law or a con- 
tract conferred on him provided such. re- 
nunciation was not opposed to the prin- 
ciples of public policy as laid down in 
Graham v. Ingleby. (1848) 1 Ex. 65L = 
74 R.R. 808. Now, therefore, the learned 
advocate for the appellant says that in so 
far as the instant case with which we are 
concerned is also more or less similar -to 
the case in AIR 1950 Bom 113. 


9. According fo the fearned advo- 
rate for the appellant, the plaintiff had 
deposited all the costs of the defendant on 
1-7-1965 a little before the disposal of the 
second suit. His contention is that 
because the learned advocate for the defen- 
dant had withdrawn the sum on 24-12- 
1965 pending the appeal it is as good as 
the acceptance by the defendant of the 
costs. The learned ‘advocate therefore 
contends that this conduct on the part of 
the defendant’s advocate shows that there 
was a waiver on his part and accordingly. 
therefore, the plaintiff had ed the 
condition laid down in the order passed 
by. the trial Court. On the contrary. the 
learned advocate for the respondent says 
that this is not so. After all, the defen- 
dant was entitled fo costs and therefore 
be had withdrawn the costs but long 
after the plaintiff had deposited and with- 
out saying that the nr had fulfill- 
ed the condition laid down in the order 
and that he had accepted so. Now what 
waiver”? “Waiver”, according to 
Halsbury’ s Laws of England, Third Edi: 
tion, Vol. 14 para 1175, is the abandon- 
ment of a right, and is either express or 
implied from conduct. A person who iis 
entitled to the benefit of a stipulation in 
a contract or of a statutory provision may 
waive it and allow the contract or trans- 
action to proceed as though the stipula- 
tion or provision did not exist. Waiver 
of this kind depends upon consent. and 
the fact that the other party has acted 
upon it is sufficient consideration. Where 
the waiver is not express, it may be im- 
plied from conduct which is inconsistent 
with the continuance of the right. Now, 
can we say that because the defendant’s 
lawyer had withdrawn i sum long 
after the plaintiff had deposited, the con 
duct of the defendant implied a waiver. 
The condition was that the plaintiff 
should pay the cosfs before the institu- 
tion of the second suit or, at any rate, 
within two months from the passing of 
e order. He did noi do so. It-appears 
e slept over the matter until 1-7-1965. 


g end of the proceedings, although a 
reliminary issue was being fried on the 
In fact, the suit 


ninary issue. The defendant did not 
withdraw the costs af all till the disposal 
2f the suit. This conduct clearly shows 
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that he could not have any intention, to| 
waive his right. If he wanted to waive, 
he could have withdrawn the deposited 
costs before the disposal of the suit per- 
haps with even the Purshis, as we find 
in AIR 1950 Bombay case; we do not see 
any such thing from the record. In fact, 
there is mo record of the withdrawal by 
the defendant’s lawyer in the, record 
which has come to us here. Therefore, . 
these circumstances, in my view, clearly 
show that there was no waiver on the 
part of the defendant. If that is so, then 
this Court’s ruling in AIR 1950 Bom 113 
will not be of any help fo the learned 
advocate for the appellant. In that case, 
therefore, it is easy to find that the ap: 
pellant having not fulfilled the condition, 
this appeal should fail. 
10. But the learned advocate for 
the appellant relies on certain a oe 
in Mahantharam Das v. Ganga Das 
1961 SC 882 as well as Sangram Si ingh y. 
Election Tribunal, AIR 1955 SC 425. 
Their Lordships of the Supreme Court in 
AIR 1961 SC 882 were nR sections 
148 and 149 of the C. P. C. While de 
with orders passed, the “Supreme Court 
observed that the orders with which they 
were concerned in that case, turned out. 
often enough to be inexpedient. Accord: 
ing to the Supreme Court, such procedu- 
ral orders, though peremptory (conditions 
decrees apart) are, in essence, in ter- 
rorem, so that. dilatory litigants might 
put themselves in order and avoid delay. 
The Supreme Court in ATR 1955 SC case 
above cited observed that a Code of Pro- 
cedure must be regarded as such: that if 
Is procedure something designed fo faci- 
lifate justice and further its ends: that 
ig is not a penal enactment for _punish- 
ment and penalifies and that it Is not a 
thing designed to trip people up; that 
foo technical a construction of sections 
that leaves no room. for reasonable elas- 
ticity of interpretation should therefore be 
guarded against (provided always that 
Justice is done fo both sides) lest the 
very means designed for the furtherance 
of justice be used fo frustrate if. Ac: 
cording fo the learned advocate therefore 
we have fo very liberally construe the pro- 
visions of the Civil Procedure Code and 
not to take a very strict view. Now these 
observations were in the context of the 
facts and circumstances of that case a 
I do not think these observations will be 
helpful to the Iearned advocate in regard 
fo the facts an circumstances and the 
provisions of the Civil Procedure Code 
with which we are concerned. 
11. Therefore, this appeal should 
fail. I, therefore. confirm the order of 
“he trial Court and dismiss the appeal 


with costs. 
Appeal dismissed. 


Peete - + 
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Kaikh i i i orus Mehta with 5. B, ankar an 

then usha Hy piivandiwalla mG D, K. Padmanabhi, for Petitioners; B. W. 


others, Respondents. 
Special Civil Appln, No, 1591 of 1966, 
D/- 10-2-1970 to set aside the order of Ap- 


eres Bench, Sm. C. C. Bombay, D/- 16-2- 


(A). Transfer of Property Act (_882), 
Section 105 — Lease or licence — Lodger 
not having exclusive’ possession of his room 
' =— He is given nothing more a license 
to reside in the house and is not a lessee, 
(Para 14) 
(B) Houses and Rents — Bambay 
Rents, Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), Section 18 (1) fa) — 
Termination of tenancy on ground of change 
of user — Suit for eviction against tenant 
of a flat — No pleading or proof thet flat 
was let out for any particular purpose — 
Held there was no change of user in 2nter- 
taming one or two paying guests by tenant 
so as to entitle plaintiff to terminate tenancy 
under Section 18 (1) (a} — (1921) 2 KB 
94 & (1925) I Ch D 847 & (1947) 1 All 
ER 193, Distinguished. (Paras 2L 22) 


(C) Constitution of India, Article 227 
m Finding of lower appellate court that de- 
fendant was a sub-tenant based on proper 
appreciation of a letter and: oral evidenze — 
High Court would not interfere, (Para 23) 


(D) Houses and Rents — Bombay 
Rents Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), Section 15 (2) — 
Creation of a right to possession by tenant in 
favour of another is certainly an interest in 
premises for claiming protection as a sub- 
tenant within Section 15 (2). 


(Para 24) 

(E) Houses and Rents — Bambay 
. Rents Hotel and Lodging House Rates Con- 
tral Act (57 of 1947), Section 14 — Suit 
for ejectment of tenant after terminatirg his 
tenancy for non-payment of rent — Sub- 
tenant brought on record. after death of 
tenant —- Sub-tenant gets protection under 
Section 14 and is entitled to hold premises 
on same terms and conditions as he would 
have held from tenant if tenancy had con- 
tinned. AIR 1967 Bom 210, Dist. , 
Eo (Para 25) 


Cases Referred? Chronological Parłs 
(1967) AIR 1967 Bom 210 (V 54) = 
66 Bom LR 838, Indian Coffee 
Workers Co-operative Stores Ltd, v. 
Mrs. Bachoobai Cowasjee Dhanjee- 
shaw 
(1968) 1968-1 All ER 500 = 1968 
OB 887, Segal Securities v; | 
Thoseby 20 
(1947) 1947-1 All ER 198, Tend- 
er v. Sproule 
(1625) 1925-1 Ch. D 847 = 95 
LJ. Ch. 52, Thorn v. Madden 
GN/GN/D268/70/KSB/M 
1971 Bom./15 YI G—20 
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-was liable to 


Adik, for Respondent No. 1. 
ORDER :— The petitioners in this 


special Civil application filed unde 
Article 227 of the Constitution of 
India are Trustees of the estate of the 
late Khan Bahadur H. N hiwandiw 


owning among other popas a building 
known as Churchill Chambers. One H. 
Henley was a tenant of flat No. 7 in the 
said building for many years prior to 1955. 
The trustees have a DER a constituted 
attorney and the said. constituted. attorney 
found that the said Henley was in arrears 
and gave a notice to Mr. Henley to pay 
rent and water charges due in respsct of 
the said flat. Henley sent a reply through 
his Solicitors raising various pleas denying 
his liability to pay rent and water charges. 
On May 28, 1058, the constituted attorney 


of :the petitioners finally gave a notice to 
the said Henley determining his tenancy. It 


e notice that the said Henley 
pay arrears of rent from Oct- 
ober 1,1957 to April 80, 1958 for 7 months 
at the rate of Rs. 89.37 per month amount- 
ing to Rs. 625.59. It also stated that the 
said Henley was liable to pay a further sum 
of Rs. 201.50 in respect ot water charges 
payable to the Bombay Municipal Corpor- 
ration and alleged that Henley “in contra- 
vention of the terms and conditions of the 
tenancy, and also against the provisions of 
the Bombay Rent Control Act, suklet a 
portion of the premises in his occupetion to 
some persons called Miss Paali Miss 
Mary, and others, to earn income by way 
of business, causing nuisance and annoyance 
to the adjoining, or neighbouring oczupiers. 
“The constituted attorney, therefore, called 
upon Henley by the said notice to quit, 
vacate ‘and deliver possession of the said 
flat No. 7. at the end of the month next 
to the current month of his tenancy. 


2. Relying on the said notice which 
remained unreplie y Henley, the peti- 
tioners filed a suit, being R. A. E. & R. 
Suit No. 1686/9105 of 1953 in the Court 
of Small Causes at Bombay on July 9, 1958 

raying that the said Henley who was the 

efendant should be ordered and decreed to 
deliver possession of the said flat and to pay 
to the plaintiffs a sum of Hs, 1029.58 and 
future mesne profits. The grounds on which 
the decree was sought were (1) that the de- 
fendant Henley had failed to pay ( water 
charges, (ii) arrears of rent for more than 
six months; (2) that he was using the pre- 
mises for purposes for which they were not 
let for over six months and had consequent- 
ly committed an act contrary to the provi- 
sions of clause (0) of Section 108 of the 
Transfer of Property Act inasmuch as the 
premises were let out to him for the pur- 
Pose of residence, but the defendant was 


carrying on therein the business of = lodg- 


was stated in 
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ing and boarding house and hence the plain- 

its were entitled to. possession under Sec- 

ticn 13 (1) (a) of the Bombay Rents, Hotel 

end Lodging House Rates Control Act, 1947 

york alae referred to as the “Bombay Rent 
ct. 


3. During the pendency of the suit 

. end after filing his written statement, Henley 
died on April 5, 1960 leaving behind him a 
‘will executed on November 28, -1956 ap- 
pointing Miss Byramjee respondent No. 1 in 
this petition as the executrix of his will and 
bequeathed all his tenancy rights and rights 
a other properties to her as mentioned in 


3 ; 

4, Sometime in December 1960, 
respondent No, 1. applied to the Court of 
Small Causes for bringing herself on the 
record as executrix of the will and as the 
sub-tenant of Henley and pa ed that she 
may be joined as a party-defendant to enable 
her to raise her contentions as well as adopt 
the contentions of the deceased Henley. It 
appears that the petitioners consented. to 
her being made a -party-defendant as she 
was in possession. of the flat and she filed 
her written statement ag re all the con- 
tentions of the deceased Henley and raised 
a further defence that she had been occu- 
pying the suit flat as the sub-tenant o: 
Henley from March 1956 and that the 
tenancy also vested in as the executrix 
of the will of Henley. 

5. The learned Judge of the Court 
‘of Small Causes framed necessary issues as 
to whether respondent No. 1 was occupying 
ths suit. premises as the sub-tenant of the 
deceased Henley, as to whether the deceas- 
ed Henley was in arrears of rent and failed 
and neglected to pay the same within one 
month of the notice and also as to whether 
the deceased Henley was not using the pre- 
mises for the purposes for which they were 
le: out for a period of six months immi- 
diately preceding the date of the suit, It is 
not necessary for the disposal of this peti- 
tion to mention the other issues raised by 
` the learned Judge. 


6. On behalf of the petitioners, the 
ecnstituted attorney Mr. Forbes was the 
principal witness, but they examined one 
Miss 
Henley for sometime and also one Bhavani 
who was a former paying guest of Henley. 
The petitioners er examined one clerk 
in the office of the Administrator General, 
Atmaram Dhondu Devkar before whom, ac- 
ccrding to the petitioners, respondent 
stated that she was occupying the suit flat as 
a paying guest, Respondent No, 1 examin- 
ed herself and a witness one Rao. She also 

roduced a writing given by Henley on 
March 20, 1956, Ex. 8. 
7 The learned Judge considered 


the entire oral and documen evidence 
before him and held inter alia that respon- 


dent No, 1 failed to prove that she was 
occupying the suit premises as the sub- 
tenant of the deceased Henley, that the 
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Kurien who was a pong guest of. 


No. 1. 


À. I. R. 


plaintiffs established that Henley was in ar- 
rears of rent and had failed to pay the ar- 
rears within one month of the service of 
th notice; and that hence the. plaintiffs 
were entitled to a decree for possession as 
well as for the arrears of rent. 


8. It may be noted that Henley had 
deposited all.the arrears of rent and respon- 
dent 1 was paying from time to time the 
reat due during the Pag ay of the suit 
as well as the appeal. It is not disputed 
that respondent No. 1 has been paying rent 
thereafter accrued due from time to time. 


9. Feeling aggrieved by the decree 
passed by the learned Judge, respondent No. 
1 filed an appeal before the Full Court of 
ths Small Cause C the appeal was 
heard by the learned Chief Judge Desai and 
Judge Borde who set aside the findings of 
ths learned trial Judge with regard to the 
question of subletting and arrears of rent 
hclding that respondent No. 1 was a lawful 

tenant of Henley and protected under 
the Bombay Rent Act, that it was not esta- 
blished that Henley was in arrears of rent 
for six months or more at the date- of the 
nctice under Section 12 2) of the Bombay 
Rent Act and hence relief under Section 12 
(8) (b) ought to be given to respondent No: 
1. The petitioners had urged before the 
o peie court the ground that Henley used 

premises for lodging and boarding busi- 
ness contrary to the contracted use of resi- 
dence and that contention was negatived by 

Full Court. As no other findings of the 
Fall Court were referred to in the course of 
tbe arguments in this petition, it is not ne- 
cessary to refer to the said other findings. 
In view of these findings, the Full Court set 
aside the decree passed by the trial Court 


ard dismissed the petitioners’ suit with costs. 


their urna and decree dated Febru- 
ary 16, 1965, l ; 


10. Feeling aggrieved by the said 
decision of the Full Court, the petitioners 
heve filed the above special civil application 
under Article 227 of the Constitution of 
Irdia challenging the validity of the findings 
of the Full Court regarding sub-letting of 
the flat to respondent No. 1, change of user, 
and non-payment of rent for more than six 
months by Henley, and it is prayed that 
the decree passed by the trial Court should 
be restored. 

11. In support of this petition Mr. 
Porus Mehta, the learned Counsel for the 
pee urged firstly that the finding of 

o Full Court with regard to change of 
user was patently erroneous in law inasmuch 
as the Full Court overlooked a finding of 
fact by the trial Court that there were a 
number of paying guests and came to 4 
decision on a wrong assumption of fact that 
only one or two paying guests were there; 
He also submitted that the Full Court com- 


mtted an error of Jaw in reopening the find- 


irg based on an admission by respondent 
No. 1 that the deceased Henley was using 
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the premises for keeping paying guests. As 
a further argument in support of this con- 
tention, he submitted that the Full Court 
completely misread the findings of the trial 
Court in this behalf and was wrong n as- 
suming that the dominant user of the premi- 
ses by Henley was for residence, and hence 
there was no basis for holding that there 
was no change of user. 


12. There is no. substance in any of 
these contentions, The Full Court, which 
was entitled to re-appreciate evidence and 
reverse findings of fact improperly recorded 
by the trial court, fairly and reasonably con- 
sidered all the evidence before the court 
and came to the right conclusion that there 
was no unauthorised user of the premises 
by Henley Mr. Mehta has taken me through 
the entire pleadings and the evidence and 
I find that the Full Court was quite right 
in holding:-— 

“It is clear that: right from October 
1955 to August 1959, there were twa pay- 
ing guests namely, the appellant upto Feb- 
yop 1956, and Miss Kurian upto August 
The Full Court has also considere and 
held that Bhavnani was occupying a portion 
of the flat from October 1958 to April 1955 
and after considering all this evidence came 
to the conclusion as follows:— 


~ “On these facts Mr. Aptekar scbmits 
that Mr, Henley was conducting a besiness 
of lodging and boarding house. It is in 
evidence that the appellant was occrcpyin 
the room, while Miss Kuri use 
to sleep in the dining room itself. 
There are four rooms in the flat. 
Thus the major portion of the flat was 
being used by Mr. Henley as his residence. 
The dominant user of the flat was, there- 
fore, by way of residence. The testmony 
of the appellant and her witness Mr Rao 
clearly goes to establish that the aprellant 
was allowed to stay by Mr, Henley nainly 
for the ee of looking after him, and 
his household as he had gone very old and 
had lost his wife in the year 1954. The 
oa was looking after Mr. Henkey in 
respects and thus she was much more 
than a paying guest of Mr. Henley, Ir sub- 
stance, Miss Kurian can alone be taken as 
a paying guest in the strict sense cf the 
word. It is, therefore, clear that the domin- 
ant user of the flat was of residence and 
not of conducting any lodging and boarding 
business.” 

13. Mr. Porus Mehta is not right 
when he contends that the Court over- 
looked a finding of fact by the lower Court 
that there was a number of paying zuests 
and came to a decision on a wrong assump- 
tion of fact. The trial Court has not found 
that there were a number of paying guests, 
What the trial Court observed while decid- 
ing issue No. 9 was:— 

“It is common ground that the d2ceas- 
ed Henley was using the suit premises for 
keeping paying guests. 
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show that he paid guest charges, 
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There is nothing on the rezord to support 

is observation of the learred Judgs. Mr. 
Porus Mehta argues that it must have been 
conceded before the trial Judge that the 
deceased Henley was using the svit pre- 
mises for keeping paying gcests and hence, 
the learned trial Judge has made the above 
observation. It is difficult to appreciate this 
argument because unless the concession has 
something to do with the pleadings and 
the evidence, the concession itself cannot 
be said to be a concession on which the 
Court could act. Moreover, the finding of 
the trial Court on this issue was in favour 
of respondent No. 1 inasmuch as th trial 
Judge held that there was nọ evidence 
whatsoaver before the court to skow for 
what purpose the suit premises have been 
let out by the plaintiffs to Henley. 


14, In the course of arriving at that 
finding, the learned Judge has undcubtedly 
made the above observation that “it is 
common ground.” But it cannot be said 
that it is common ground unless it is ad- 
mitted in the written statement or in the 
course of arguments. ere is nothing in 
the written statement filed ky Henlev or by 
respondent No. 1 to show that Hen.ey was 
using the suit premises for keeping guests, 
apart from the admission that ressondent 
No. 1 herself and Miss Mary Kurien were 
formerly occupying the premises as paying 
guests. is is something fer less tkan say- 
ing that Henley was carrying on the business 
of keeping paying guests. JI: is true that in 
certain circumstances, rooms may be let in 
the same manner as lands and terements, 
but a mere lodger who does not have ex- 
clusive possession of his room is given 
nothing more than a licence to reside in the 
house. If Henley entertainasd only one or 
two persons at a time as his paying guests, 
it can never be said that he was carrying on . 
the business of entertaining paying 2uests. 


15, Mr. Porus Mehta has further sub- 
mitted that in the course of the reascning in 
paragraph 27 of the judgment, the Full 
court has referred to a conclusion of the 
trial court as follows:— 


“On the strength of his exclusive pos- 
session and the absence of any receipts to 
ths learn- 

trial Judge came to the conclusion that Mr. 
Bhavnani was a sub-tenant of Mr. Henley.” 
Mr. Mehta contends that no such finding 
was recorded by the trial Judge, and there- 
fore, there is an error apparent on the face of 
the record. Mr. Mehta is quite right in hi 
contention. But the error cannot 36 said 
to be a material error as it does nct affect 
the conclusion of the Full Court that the 
plaintifs did not establish that Hen-ey was 
conductin a business of lodging and 
boarding house or the business of enter- 
taining paying guests, 


16. The Full Court rightly disting- 
uished the decision in Tompkins v. Rogers, 
(1921) 2 K., B. 94 because in thet case, 
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the tenant was proved to be using the 
ec-ire premises for lodgers and oarders 
acd she herself occupied only one room 
of the flat and that too a‘ong with another 
loiger. Mr. Mehta submitted that even 
-or the conclusions arrived at by the Full 
Court, viz, Miss Kurien and - respondent 
Nz. 1 were paying guests-respondent No. 1 
ugo February 1956 and: Miss Kurien upto 
Acgust 1959, it should have been held as 
a matter of law that Henley had changed 
i user of the premises by cong mones 

entertaining paying guests. - support 
of this submission, Mr. Mehta relied on a 
mae in Thorn v. Madden, 1925-1 Ch. D. 


17. But that decision is distingui- 
skable because. there was a specific coven- 
arz in that case that the lessee of the 
pemises shall not at any time “during the 
sal term use or permit the said dwelling- 
hcise.and premises to be used for the pur- 
pose of any trade or business whatsoever 
....or otherwise than as a private dwell- 
in=-house or professional residence only.” 
TEe defendant in that case who was an 
asignee of the original tenant had taken 
th: house although it was beyond her 
mzans and she made a practice of taking 
ary friends and other as paying guests in 
omer to meet rent, rates and outgoings. 
These paying Bara were either friends or 
recommended by friends and were secur- 
ec private notification and i 
polic announcement.- The original tenant 
then filed an action for an injunction to res- 
train her from sang this’ on the ground 
thet it constituted a breach of the covenant 
ari Tomlin, J. held that the defendant was 
ccmmitting a breach both of the part of 
th: covenant against using the premises for 
the purpose of any trade or business and 
of the part of the covenant against using 
the premises otherwise than as private 
dwelling house or professional. residence only 
acid that an injunction must be granted to 
restrain the defendant from committing this 
breach. Tomlin, J. observed:=. . 


“I think that, where, as here, a lady 
is of set purpose occupying a house which 
sks is aware is beyond her means and, for 
its purpose of supplementing her means 
and enabling her to live in 
sezuring, to use a neutral term, visitors io 
ccne and live there for short or- long 
upon . payment for board and 
reidence, it is impossible to say that the 
leuse is- being used as a private residence 
culy. It seems to me to be used by her 
- in precisely the same way as it would be 

used by one who ee a lodging house or 
a boarding house (whatever the strict dis- 
ticction between them may be), althou 
ttsre may be some 
methods employed. This is not like a case 
between two friends, when to the one 
diring to pay a visit the other says: f 
cennot afford to. keep you, but I shall be 
delighted to see you if you will pay, 


periods 


Here 


K. H. Bhivandiwalla v. Miss Nargesh (Vaidya J.) 


never by. 


e house,- is. 


differences in the actual. 
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‘what is being done is to keep the house 
permanently available for the accommoda- 
tion of any approved person who cares to 
eome and stay there and pay for doing so. 
= think that such a case as this falls into 
a different category, and amounts to carry- 
ing on a business.” (Underlining is mine). 

18. In that casé the laintiffy 
alleged that the defendant had ie, the 
eovenants in the sub-lease (inter alia) by 
using the premises for the purpose of 
carrying on the business of a boarding: 
kouse or of letting lodging or of receiving 
lodgers ‘or paving guests, and by usin 
premises otherwise than as a private dwell- 
meg-house or professional -residence only, 
The defendant admitted the allegation and 
contended “that she for the first time in her 
Kife, in order to meet rent, rates and out- 


goings of the said premises, greatly in .ex-- 


cess of any sum ever paid for like ose 
by her........husband and incurre Through 
inability to secure a house at less rent on 
transfer to London from Liverpool, where 
she formerly resided, on her said husband’s 
change of professional status, and in order 
fo provide against reduction of income and 
loss through the said change and also her 
said husband’s long illness, has temporarily 

en and is taking friends and see as 
paying guests, who have been secured by 
private notifications and never by public 
ennouncement of the address of ‘the said 
premises.” Reliance was further placed in 
that case by the plaintiffs on a letter written 
by the defendant to a gentleman in Liver- 
pool stating that she had a few paying 
guests staying in that house and as a 
doctor and his wife would be leaving, their 
soom would be free-for a few days. With 
respect, Tomlin, J. was right in holding 
that in view of these allegations by - the 
planitifis and admissions by the defendant 
end other circumstances of the case, in such 


a case, it may be the business of taking 


paying guests or a breach of the covenant 
to use the premises only for private resi- 


, dence. 


19. These, . however, are not the 
facts in the instant case, The only thing 
that was alleged in the plaint paragraph 5 
was that the defendant was. not using the 
premises for the purpose for which they 
were let out for over six months and had 
consequently committed an act contrary to 
the provisions of clause to) of Section 108 
the Transfer of Property Act and further 
nat ; 

“The plaintiffs state that the premises 
were let out to the defendant for the pur- 
pose of residence but the defendant is car- 
rying on therein the business of a lodging 
and boarding house.” . 
These allegations were denied in the written 
statement paragraph 11 and it was contend- 
ed therein that the statements made by the 
plaintiffs were absolutely false and had been 


‘ made maliciously only with a view to create 


the. 


l 
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a ground of ejectment. ‘The evidence lad 
by the plaintifs, as stated above, was tkat 


. 


: Forbes who admitted in cross-examira- 
on:— 

“So far as I kiow the defendant and 
one Miss Mary Kurien were the only per- 
sons staying in the suit premises as paying 
guests; when I filed this suit.” , 
The second witness Miss Mary Kurien ad- 
mitted in cross-examination that there was 
no paying guest at any time during her ce~ 
cupation other than herself and respondent 
No. 1 and she produced the receipt which 
showed that she was being charged for bed, 
break-fast and dinner. It is not necessary 
to mention the evidence of Atmaram Devkar 
as he has been disbelieved, perhaps righty, 
by the Full Court. Thus there is no evi- 
dence on the record of this case to show, 
that prior to the filing of the suit, Henl=y 
had used the premises for entertaining pey- 
ing guests as in the case decided b 
lin, J. The Full Court has found that res- 
pondent No. 1 was actually ooking after 
Henley who was an old man and she was 
something more than guest. Miss Kurien Jn 
her cwn statement had left the premises in 
August 1959 and there is nothing to 
that merely because she was paying Sor 
bed, break-fast and dinner, Henley was 
doing the business of entertaining the pey- 
ing guests. It was merely a friendly shar- 
ing arrangement which can never amount to 
a business, 

20. Mr. Porus Mehta has then relied 
on another decision in Segal Securities, Lid. 
v. Thoseby, (1968) 1 All ER 500, where 
again, there was a specific covenant to tse 
the demised 
a private residence in the occupation of one 
household only” and what was decided oy 
Sachs, J. is, in my judgment, against the 
proposition made by Mr. Porus 
Sachs, JJ 
letting to one Miss Walker by the tenant, 
it could be said that there was a breach of 
the covenant to use it for paves residence 
only; but he also observed:— 

“To my mind, in the way of life of 
1962, the mere taking in of a single paying 
guest who shares the familv life so far as 
practicable, would not, save in exceptional 
circumstances, be regarded by a reasonable 
man as a. breach of a covenant to use the 
house only as a private residence. I mysalf 
would not erage hold that to be such a 
breach; nor do the authorities, on analysis, 
bind a court so to hold. It is in each csse 
a question of fact and of degree whether 
the taking in of paying guests is of an orcer 
that, having regard to the circumstances, 
consttutes a breach of the covenant in 
question. The way in which those wao 
are sharing the accommodation under the 
same roof do or do not live as one famly 
could be a relevant circumstance as corld 
the size and lay-out of the premises. Each 
covenant has to be interpreted as if enter- 
ed into between two reasonable people 
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-yations and the circumstances of 


Tom- 


show, . 
present case and in -the 


remises “for the purpose of. 


Meba, 
. held that in view of the proof of’ 
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aar with the premises and their loca- 
on. 
21. Having regard to these obser- 
e pres 
sent case, it cannot be said that the Full 
Court had committed an error in holding 
that entertaining Miss Kurien or the res- 
pondent No. 1 at one stage or Bhavnani once 
upon a time, would constitute a chang> o 
user and would entitle the plaintiffs to 
terminate the tenancy of Henley under Sec- 
tion 18 (1) (a) of the Bombay Rent Act. (sic) 


_ 22. Mr. Porus Mehta has also relix 
ed upon the decision in Tendler v. Sproule, 
{1947) 1 All ER 193 which was also con- 
sidered by Sachs, J. in the above case, Even 
in Tendler’s case there was a covenant “not 
to use the premises ..... for any trade or 
business but keep the same as a private 
dwelling house only” (underlining is mine.) 
It was held that taking in of two paying 
lodgers amounted to breach not only of tha 
covenant not to-use the suit premises or any 
part thereof for any business but also of 
the covenant to -keep the premises for 
private dwelling house,only. But such cove- 
nants are not pleaded or estab-ished in the 
absence of such 
express covenants, and in the absence of any 
evidence to show for what purpose the suit 
flat was Ist, as held by the trial Court, it 
cannot be said that the Full Court was 
wrong in holding that there was no change 
of user by Henley in entertaining one or 
two paying guests.) 


23. The next contention of Mr. 
Porus Mehta is that the Full Court mison- 
strued Ex. 3 as supporting their conclusion 
that respondent No, 1 was a sub-tenant who 
was protected under Section 15 of the Bom- 
may Rent Act. Now Ex. 8 is a writing 
which is cn a piece of paper and which has 
been admitted in evidence as a writing of 
Henley and it is as follows 


“Dear Miss Byramjee, 
aoe can live at my place as long as you 


Sd/-. H. Henley. 
20-3-1956. 
than mine. 

Sd/-. H. H.” 


The trial Court came to the conclusion that 
this document cannot be construed as con- 
ferring the status of a sub-tenart on respon- 
dent No. 1. The trial Court also relied on 
the fact that respondent No. 1 was umable 
to produce any rent receipts or any receipts 
for payment of rent or any er sum to 

enley and in view of the fast that the 
writing Ex. 3 was inconsistent with the oc- 
cupation cf the premises by Henley hirrself, 
it could not be said that respondent No. I 
was occupying the flat as a sub-tenant. The 

ull Court reversed this finding not merely 
relying on Exh. 8 but also believing the 
evidence of respondent No. 1, observing as 
follows:— 


The flat is more yours 


230 Bom. ([Prs, 28-25] K. H. Bhivandiwalla v. Miss Nargesh (Vaidya J.} 


“Let us now consider the evidence on 
the appellant’s side. In order to appreciate 
the significance of the letter of March 20, 


1956, it is necessary to bear in mind its | 


background. As Mr. Rao and the appellant 


have said, Mr. Henley required somebody, 
a lady, to look after him and to stay with 


him in his last days, as he had become a 
widower in 1954. The appellant has affirm- 
ed that she used to give insulin injection 
to him and look after him in ways. She 
adds that she loved him like her father. 
Thus a bond of 


affection was created be- 


tween the two, and it probably resulted in. 


the execution of the letter Ex. 8, by Mr. 
Henley in appellant’s favour. If at all, as 
a reward of all this, Mr. Henley was pleas- 
dq merely to allow her to continue to stay 
only as a paying guest as before, no such 
writing was necessary. So, something more 
was intended to be created and given to 
her by him, Hence probably he added the 
sentence “The flat is more yours than mine. 
He could have never said so in case of a 
paying guest. A flat cannot be more of 
a paying guest than of a landlord.or a 
tenant.. ese words, therefore, warrant 
the inevitable conclusion that Mr. Henley 
did intend to create an interest in the flat 
in favour of the appellant as a sub-tenant.” 
The Full Court considered that the reason 
for such guarded words was that at that 
time, creation of sub-tenancy was prohibited 
under the Bombay Rent Act as it stood 
then and the same reason also explaine 
why Henley passed no receipts of rent to 
the appellant respondent No, 1, even though 
she paid it to him. The Full Court further 
considered the pan Ute conduct of the 
respondent No. 1 and came to the conclu- 
sion having regard to all the facts and cir- 
cumstances of the case that by a writing 
Ex. 8 Henley intended to create a sub- 
tenancy in favour of respondent No. 1. I do 
not think that there is anything wrong in 
the reasoning or the conclusion of the 
Full Court with regard to Ex. 8 and in any 
event, this court will not be justified in 
interfering with the conclusion arrived at 
by the Full Court after taking into consi- 
deration all the facts and circumstances and 
oe respondent No, 1 and her witness 
0. i 


24. The contention of Mr. Porus 
Mehta that respondent No. 1.would not 
become a sub-tenant under Section 15 and 
get the protection as a sub-tenant under 
Section 15 (2) of the Bombay Rent Act, 
must also be rejected because it is clear 
that Henley wanted respondent No. 1 to be 
in possession of the flat the right to 
possession is certainly an interest in the pre- 
mises within the meaning of Section 15 (2). 


25. The last contention urged by 
Mr. Porus Mehta is that there is: a patent 
error of law committed by the Full Court in 
ignoring the admission made by defendant 
at the trial that the deceased Henley was in 
arrears of rent and in treating the case as 
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one falling under Section 12 (8) (b) of the 
Bombay Rent Act. ere is no substance 
even in this contention. To my mind, it ap- 
pears that once fhe tenancy of Henley was 
terminated, respondent No. 1 gets the pro- 
tection under Section 14 and she is entitled 
to hold the tenancy on the same terms an 
conditions as he would have held from the 
tenant if the tenancy had continued, In 
other words, as a_sub-tenant, as long as shel 
was ready and willing to carry out the terms 
and conditions of the tenancy, she got the 
D under Section 12 (2) of the Bom- 

ay Rent Act and it is undisputed that her 
tenancy is not at all terminated by the plain- 
tiffs. Mr. Porus Mehta has, however, point- 
ed out that there is something in the. deci- 
sion of the Division Bench of this Court in 
Indian Coffee Workers Co-operative Stores 
Ltd. v. Mrs. Bachcobai Cowasjee Dhanjee- 
shaw, 66 Bom LR 888 = (AIR 1967 Bom 
nO which is contrary to the view which I 

ink should be takei on a proper interpre- 
tation of Section 14, But in my judgment, 
this submission of Mr. Porus Mehta must be 
rejected because the facts in that case were 
entirely different. The suit was filed not 
only against the tenant but also the sub- 
tenants on the ground that vuauthorised al- 
terations were made by all the defendants, 
It was found that all the defendants had 
made unauthorised alterations in the suit 
Poe and what Mr. Justice Patel observ- 
ed was:— 2 . 


“Section 12 entitles the landlord to ob- 
tain possession for non-payment of rent and 
Section 18 for other reasons. If, therefore, 
the landlord is entitled to obtain possession 
under any of these sections. Section 14 
must give way. It would be preposterous 
to suggest that a tenant who has destroye 
the value of the property by unauthorised 
alterations should be able to successfully 
prevent the landlord from obtaining posses- 
sion by parting it to a sub-tenant or who has 
not paid rent for years should prevent the 
landlord from obtaining possession by in- 
ducting a sub-tenant when notice is given. 

gain in a case where a landlord has sued 
both the tenant and sub-tenant for posses- 
sion on the ground that he wants the pre- 
mises for his personal use it could not be 
intended that he must thereafter start an- 


other litigation against the sub-tenant. For 
if Section 14 is allowed to have uncontrol- 
Ted effect after the termination of the 


tenant’s tenancy the sub-tenant would be- 
come the tenant, and then he could claim 
a fresh notice for eviction. The section, we 
i means that the sub-tenant would be 
deemed to have become a tenant, if the 
dlord is otherwise not entitled to pos- 
session. 


All these observations, in my opinion, must 


be considered with reference to the facts in 
the case, viz., that even ths sub-tenants in 
that case were liable to be evicted as it was 


held that they had also made unauthorised 
alterations, 
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26. In the present case, however, 
there is nothing to show that respondent No. 
1 had not paid the rent at any time; to the 
plaintiffs and in such circumstances, with 
respect, the observations made by Mr. Jas- 
tice Patel cannot be held to apply and it 
will be, therefore, unnecessary to consider 
the other arguments of Mr. Porus Mehta on 
a question of defaults committed by Hen- 
ley. . 7 

: But even if my view of the 
effect of Section 14 may not be correct, I 
find no reason to interfere with the finding 
of the Full Court arrived at, after carefully 
considering all the evidence in the case, 
that the plaintiffs themselves had refused 
the tender of rent by Henley wrongly, 
making the following observations:— 


“It is not in dispute that at the time 
of this notice the respondents were to 
receive rent for the period from October 
1957 to April 1958 i. e., for 7 months. An 
important and relevant aspect is not con- 
sidered by the trial court. It is common 
ground that prior to this notice, Mr. Hen_ey 

sent arrears of rent for four monchs 
from October 1957 to January 1958 to 
Mr. Forbes, and the latter refused to accept 
the same as water charges were not sent 
(vide letter dated 22nd March 1958 part 
of Exhibit K). the rent and water 
charges are separate and distinct items, he 
respondents were not entitled to reject “he 
rent tendered in full for four tenancy 
months. This was not a case of parial 
tender for the stated period or a tender at 
a reduced rate of rent .... .... a. e 
tender was thus valid and the refusal to 
accept it was unjustified,” 


Mr. Porus Mehta could not advance a 
single argument as to how this finding of 
the Full Court was wrong. If four months’ 
rent was tendered by Henley, it could not 
be said that he was in default of six months’ 
rent merely because subsequently a nofice 
demanding rent as well as water charzes 
was sent to him. The conclusion was 
therefore, right for valid reasons and this 
court cannot interfere in exercise of its 
powers under Articles 226 and 227 of he 
Constitution of India for any reason wkat- 
soever with such a proper and just conclu- 
sion. 


28. No other argument was advaarc- 
by Mr. Porus Mehta to challenge the decree 
passed by the Full Court and I find that 
there is no substance in this special Cxil 
Application which must be dismissed, Rule 


discharged with costs. 
Rule discharged. 
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(A) Arbitration Act (1940), Section 84 
— Appearance in a suit under protest and 
taking part in interlocutory proceedings does 
not amount to a step in the proceedings. 
Case law discussed, AIR 1949 Mad 582 & 
AIR 1966 Cal 315, Dissented from. (Para 17) 

(B) Arbitration Act (1940), Section 34 
-—~ An application to the Cowt to amount 
to a step in the proceedings must be a sub- 
stantive application. 
-Jt should express a desire to take step 
in the suit to indicate that the defendant 
proposes to go on with the suit ani to 


abandon the agreement to refer the matter 
to arbitration, (Para 11) 
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G. A. Thakkar, for Appellants; R, J. 
Joshi, for Respondent. 

PATEL, J.:— The question in this ap- 
peal is whether the suit should have been 
stayed under Section 84 of the Indian Arbi- 
tration Act (hereinafter referred to as the 
Act). A few facts leading to the present 
appeal are as follows; 

The plaintiff and the defendants were 
partners. The suit was filed bv the pleintiff 
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for a declaration that the firm was dissolv- 
and for taking accounts of the partner- 
ship. This suit was filed on January 20, 
1969. On the same day the plaintiff made 
an application for receiver and for injunc- 
tion. An ex parte order was granted 
appointin the Court Receiver to take 
arge of all books of accounts, vouchers, 
ar etc., connected with the partnership 
and in possession of the mediator, K. M. D. 
Thakersey. interim injunction was also 
granted, one particular direction being in a 
mandatory form regarding the continuance 
of the supply of steam from the boiler to 
the plaintiff. The papers of the motion and 
the par were served on the defendants 
on the same day. The certificate of the 
Prothonotary was served on them on fanu- 
ary 27, 1969 which indicated that liberty 
was reserved to the defendants to niove tha 
Court regarding the interim order. The 
defendants filed their appearance on the 
same day under protest. 
also wrote a letter to the Attorneys for 
the plaintif on January 28, 1969 intimat- 
ing that they had filed their appearance 
under protest and that they would make an 
application to the learned Judge on Janu- 
ary 80 for vacating and/or modifying the 
ex parte interim order, On January 29, 
1969 an affidavit sworn by appellant No. 1 
was served on the Attorneys for the plain- 
. U and an application was made to the 
learned Judge on January 80, 1969 to vacate 
and/or modify the interim order, Mr. Joshi 
appearing for the plaintiff stated that his 
client would deposit the amount of Rupees 
8,000/- in Court on the next day. On the 
next day i.e. January 31, 1969, the defen- 
t’s counsel applied for adjournment of 
the notice of motion for a week, and there- 
after on a similar motion it was adjourned 
to February 22, 1969. It was again ad- 
journed to February 25 and ultimately on 
February 27, 1969 a consent ‘order was 
made therein. In the meantime, on Febru- 
ary 27, 1969, the appellants took out the 
present motion for staying of the suit under 
Section 84 of the Act on the ground that 
in the agreement of partnership there was 
a clause which required the dispute of the 
partnership to be referred to arbitration. 
After hearing this motion the learned Judge 
rejected the same. By this appeal the said 
order is being challenged. 


2, Section 84 of the Act has been 
so often canvassed that we do not think that 
it is necessary to reproduce the same. In 
the present case, no written statement has 
been filed and the question, therefore, is, 
whether the conduct of the defendants 
amounts to taking any steps in the proceed- 
ings. 

3. The Act does not define the 
word “proceedings”. Then the question is, 
what meaning should be assigned to that 
word in the context. In its generic sense it 
means any and every proceeding. 
the Code of Civil Procedure it is well set- 
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The defendants - 


is not veste 


Under ` 
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tled that a suit starts by a plaint and ends 
in a decree. A suit is a specie of a pro- 
ceeding. Section 141 of the Code of Civil 
Procedure prescribes the same _ proce- 
ure for all proceeding and decided 
cases hold that those proceedings should be 
of ths nature of Suits. Part II of the 
Code relates to incidental proceedings and 
Part `I relates to supplemental. proceedings. 
Incidental proceedings are dealt with. in Sec- 
tions 75 to 78 of the Code and the proceed- 
ings are called incidental for the simple. 
reasor: that ‘they are intended to advance 
the process of suits or original proceedings 
in the nature of suits to their conclusion, 
since the Sections give power to issue com- 
missions to other courts, letters of request 
to other courts and executions of com- 
missions issued by foreign courts. The 
YR aA proceedings are dealt with 
under Sections 94 and 95 of the Code and 
they velate to the powers of the courts for 
preventing the ends of pe being defeat- 
ed. In the absence of such powers, it is 
obvious that a decree in a suit or in any 
substantive proceeding of the nature of a 
suit, would be futile. In order to prevent 
such a result it is necessary to vest in the 
Court supplemental powers to be exercised 
in a suit when necessary. Hence the powers 
for the issue of a warrant for the arrest of 
the defendent for purposes mentioned there- 
in or an order directing the defendant to 
furnish security for the purposes mentioned 
therein or grant of temporary injunction ne- 
cessiteted by the case and the punishment 
for its breach, appointment of receiver and 
making of other interlocutory orders are 
proviced for. ese proceedings, which are 
supplemental to the suit or proceedings in 
the nature of suit, do not deal with the 
merits of the dispute between the parties 
but are intended merely for protection of 
the parties and they do not advance the 
progress of the suit. On the other hand, 
the incidental proceedings are those which 
are necessary in the taking of the suit to 
its fruition i. e. its ultimate decision and 
makins of-a decree. 


_4 (Under the ‘Arbitration Act the 
arbitretor is given the power to decide the 
disputs if there is an agreement to this 
effect in a contract. The disputes may be 
referred to arbitration in various ways as 
provided therein i. e., independently of 
Court or at the direction of the Court or 
in a pending suit. The arbitrator, however, 
with supplemental powers pro- 
vided by Part VI of the Code of Civil Prov 
cedure. These powers are vested in Civil 
Courts by Section 41 of the Arbitration Act 
read with the Secord Schedule of the Act. 
The Second Schedule refers to (1) the pre- 
servation, interim custody or sale of any 
goods which are the subject-matter of the 
reference, (2) securing the amount in differ. 
ence in the reference, (8) the detention, pre- 
servation or inspection of any property or 
which is the subject of the reference and 


J971 
other incidental matters, (4) interim injanc- 
tions or the appointment of a receiver, and 
(5) the appointment of a guardian for 4 
minor or person of unsound mind for_ the 
purposes of arbitration proceedings, It is 
in this context of the division of the pro- 
ceedings into suits and supplemental pro- 
ceedings both in the Code of Civil Pmce- 
dure and the Arbitration Act that we have 
to construe the word “proceedings” used in 
Section 84 of.the said Act. It is, therefore, 
- clear that when Section 34 of the Act uses 
the word “proceedings”, it means the suit 
or the proceeding in the nature of a suit 
relating to the dispute. This is the meaain 
that must be assigned to the word “procsed- 
ings”, The requirement of the section is 
that such party must make the applicction 
for stay before taking any step in the suit 
or proceeding by proceeding being m=2ant 
the proceeding which relates to the dispute. 
We do not think that an analysis of the 
various cases which have been decided leads 
to any other conclusion; i 


5. The first case on the question in 
connection with a somewhat similar psovi- 
sion in. England is that of Ives & Barker 
v. Williams, (1894) 2 Ch Here 
the plaintiffs issued the writ - against the 
defendant, who entered an Tane and 
by a formal document addressed to the Soli- 
citors for the plaintiffs required a statement 
of the claim to be delivered to him. The 
question was whether that was a step in the 
proroning. which precluded the defendant 

om making an application for stay. Lind- 
ley, L. J., observed as follows: (page 488) 


“oreen L cannot say that is taking 


a step in the proceedings which precludes 
the defendant making the application, and 


I do not think it would be good sense if 
we held that it was”. 


The learned Lord Justice further obserred: 
(page 484), 

“ .eeeee Quite apart from the ease 
not being within the words, therefore, Æ is 
not within the spirit or the sense of the Act, 

XX RX © XX 

The authorities shew that a step in the 
proceedings means something in the nature 
of an application to the Court, and not meré 
talk between solicitors or solicitors’ clerks, 
not the wees of letters, but the taking of 
some step, such as taking out a summons or 
something of that kind; which is, in the tech- 
nical sense, a step in the proceedings”. 
‘Later on, a similar question arose before the 
House of Lords in Ford’s Hotel Companr v. 
Bartlett, (1896) AC I. In that case, the 
defendants had taken out a summons and 
obtained an order for further time for celi- 
yering his defence, and it was held that he 
took a step in the proceedings. The defend- 
ants had originally asked for one month's 
time, but the master on hearing made an 
order that the defendants should have four- 
teen days’ time for delivering their defence, 
Lord Halsbury L. C, pointed out-the reasons 
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why such statutory provision was made and 
said; (page 4):— ` 

_ “My Lords, there can be no doubt that 
what was in the mind of the Legislature was 
this one of the great scandals which induc- 
ed the Legislature to interfere by statutory 
provision was the delay, and another was 


_the costs incurred, notwithstanding that the 


proceedings did not go on, so that there 
was a great number of proceedings for 
which the parties had to pay although they 


no ultimate decision of their 
tights. The intention of the Legislature in 
giving effect to the contract of the parties, 
and saying that one of them should be en- 
titled to make an application to insist that 
the matter should be referred according to 
the original agreement, was that they should 
at once, and before any further proceedings 
were taken, specify the terminus a quo, and 
that if an application to stay proceedings 
was made under those circumstances, then 
that the Court should enforce the contrac- 
tual obligation to go to arbitration.” 

Lord Shand reasoned: (page 5):— 

“ ..eewee The proceeding of present- 
ing such a summons and supporting it be- 
fore the master was unquestionably judici 
and implied a statement to the effect that 
the appellants were to defend the action 
TEPPE 1». Having regard to the provisions 
öf the arbitration statute this appears to 
me to have been in effect an abandonment 
of the proposal to have the subject of the 
cause disposed of by arbitration”. 

Decided cases disclosed that this fundamen- 
tal test has been subsequently followed in 
ost all cases. l 


6. The first caso thereafter which 
came before the Chancery Division is Zali- 
nof v. Hammond, (1898) 2 Ch 92. This 
case arose out of an action for dissolution of 
ee between the plaintiff and the 
defendant. On March 22, 1898 the plaintiff 
gave notice of motion for the appointment 
of a receiver, and in support he filed affida- 
vits in which he made various allegations of 
misconduct against the defendent. ‘The writ 
in the suit was issued on March 16, 1898 
and the notice of motion was served on 
March 22, 1898. The defendant entered an 
appearance and filed affidavits in answer to 

e charges made against him by the plain- 
tiff; and on April 16, 1898 the plaintiff's 
notice o£ motion having stood over once or 
twice in the interval, the defendant gave 
notice of Motion to refer all matters in dif- 
ference between the parties to arbitration. 
The learned Judge held that mere filing of 
affidavits in defence to a motion for a re- 
ceiver is not in the nature of an application 
to the Court, and consequently not a ‘step 
in the proceedings’. By such a step is meant 


a substantive step taken by a party though 
it may be of a very limited application. 


7. Coming to the decisions of this 
Court, in Edward Radbone v. Juggilal Kam- 
lapat, 45 Bom LR 402 = (ATR 1948 Bom 
228) Kania, J. (as he then was) applied the 
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test of an application: In that case the de- 
fendants made an application by consent 
paisapa for extending the time for filin 
eir written statement and the learn 
Judge held that it amounted to a step in 
the proceedings, and though the reasoning 
ig the making of the application, it fully 
*ustifies the conclusion for it was a clear 


“ndication in the suit itself that the defen- 


Jants wanted to defend the suit. 


8... In Chimanram Motilal v, Van- 
dravandas, 49 Bom LR 481 = (AIR 1948 
Bom 55) the defendants had signed uncon- 
ditionally a consent praecipe sent by the 
plaintiffs for postponment of the suit on the 
ground that the writ of summons had not 

een served. The estion was whether 
the conduct of the defendants amounted to 
taking a step in the proceedings, The learn- 
ed Judge distinguishing the case before 
Kania, J., held that what was done by the 
defendants was not a substantive step in the 
proceedings. 


9. A _ similar . question arose in 
Nuruddin Abdulhusein v. 


Abu Ahmed, 
1950 Bom 127 where after referring to 


various cases both English and Indian, Ten- 
J., arrived at the following test. He 
3ayst. 

“The true test for determining whether 

an act is a step in the proceedings is not 
so much the question as to whether it is an 
application although, of- course, that would 
be a satisfactory test in many cases but whe- 
ther the act displays an unequivocal inten- 
tion to proceed with e suit and to gv 
up the right to have the matter disposed of 
by arbitration.” 
This test is in accord. with the one formu- 
lated in Ford’s Hotel Company’s case, 1896 
AC 1 by Lord Shand. Before the learned 
Judge the only thing that was done by the 
defendant was to file an appearance in the 
proceedings, It was argued on behalf of 
the plaintiff that as an unconditional appear- 
ance was filed in the proceedings it amount- 
ed to giving up arbitration and expressing 
an intention to go on with the suit on merits, 
as the appearance was not filed under pro- 
test. The learned Judge deprecated the 
practice of filing pl eae under protest 
and said that, whether or not the appear- 
ance was filed under protest it ought not to 
lmake any difference. 


40. The test adopted by Tendolkar, 
J., was later on accepted by a Division 
Bench of this Court in Jadavji Narsidas v. 
Hirachand Chaturbhuj, ILR (1954) Bom 
848 = (AIR 1954 Bom 174) where the 
learned Chief Justice says: 

EEIN .. The step in the proceedings 
must be such an application made By the 
party as to lead the Court to the conclusion 


that the party prefers to have his rights 


and liabilities determined by the Civil Court 
rather than by the domestic forum upon 


which the parties might have agreed, It is 
not however necessary that the application 
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must be disposed of or decided before the 
defendant is disabled from asking for stay 
under Section 84 of the Act”. | 
Various cases‘ to date were referred to. ‘This 
interpretation of the section accords with our 
inclination and is binding on us and the 
matter, therefore, has to be decided in the 
light of these principles. 


Il. As observed earlier, the defend- 
ants filed their appearance under protest, 
protested against interim order made by 
the Court and got it modified within three 
days. Thereafter, within ten days the 
certificate of the Prothonotary was served 
ba ie them, and within about seventeen days 

er the service they took out the notice 
of motion for stay without taking any step 
in the substantive proceedings which relat- 
ed to the actual dispute between the parties. 
No doubt, they filed the appearance but 
they filed the same under protest. Even 
after the service of the injunction, in the 
affidavit dated January 29, 1969 defendant 
No. 1 made it clear that the appearance 
was filed under protest in view of the fact 
that the partnership agreement required the 
matter to be referred to arbitration and that 
the defendants would take out a proceed- 
ing to enforce the said agreement, He then 
went on to show how the plaintiff was not 
entitled either to the appointment of a recel- 
ver or to get the injunction which the plain- 
tiff obtained. Our attention is invited to para- 
graph 9 of the affidavit ‘where defendant 


PEIRA TT ' Without prejudice to the 
above I submit that the said ex parte inte- 
rim order in regard to the said boiler should 
in any event be modified by directing the 
plaintif to make payment to the defendants of 
all arrears of 50% of the expenses of opera- 
tion and maintenance of the said-boiler and to 
pay the 50% of the said expenses in future 
regularly as a condition to her obtainin 
supply of steam from the said boiler, pend- 
ing the final disposal of notice of motion.” 
This is something in terms of Order 89, 
Rule 2 (2) of the Code of Civil Procedure, 
which gives the Court a discretion to impose 
condition before granting of the order. It 
is contended that by making this request 
the defendants made an application to the 
Court and this application must be conclu- 
sive about the intention of the defendants 
not to pro with arbitration but to pro- 
ceed with the suit, As stated by Stirling, J. 
in Zalinoff’s case the application which must 
debar a defendant from moving to refer the 
case to arbitration, must be a substantive 
eppicanon, and it means an application 
which expresses a desire to take step in 
suit to indicate that the defendant proposes 
to go on with the suit, According to the 
test formulated by our Court, it must indi- 
cate that the defendants desire to abandon 
the agreement to refer the matter to arbi- 
tration and proceed with the suit. Havin 
regard to what is stated by defendant No. 
in paragraph 2 of his vit and their fil- 
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ing of the appearance under protest, i is 
clear that the defendants wanted to rely 
upon the arbitration clause and not to pro- 
ceed with the suit in the Court. It is no 
doubt true that Tendolkar, J., did point out 
that there is no rule in the Original Side 

ules requiring an appearance under pro- 
test in the case of arbitration clause, Even 
so, when an appearance is filed under pro- 
test it must indicate that the defendants do 
not desire to proceed with the suit but de- 
sire an arbitration; though no doubt filinz of 
an appearance without protest would not 
mean that they abandon their right of srbi- 
tration as held by Tendolkar, J. 


12, In the conclusion to which we 
have reached, we are supported by the ceci- 
sion in Sansarchand v. State of M. P., AIR 
1961 Madh Pra 822 a judgment of a Divi- 
sion Bench. In tbat case the plaint was 
filed on August 5, 1959 and on the plain- 
tiffs application, an ex parte temporary in- 
junction was issued on August 6, 1959 res- 
oe the defendants from a a the 
movable property except cash. The defen- 
dants filed their appearance on Sep- 
tember 1, 1959. The defendants were ready 
to file their reply to the application for 
temporary injunction, but as the planti 
had amended the previous application for 
temporary injunction, the reply was -iled 
later. In the reply the arbitration clause 
was relied upon claiming that the Court had 
no jurisdiction to entertain the suit. The 
injunction matter was thereafter fixed for 
argument on September 19, 1959. On this 
date the defendants asked for adjournment 
to argue the matter. A ents were heard 
on September 22, 1959 and the Court re- 
jected the application for temporary injanc- 
tion on September 28, 1959. On Novem- 
ber 17, 1959, an application was made by 
the defendants under Section 84 of the Act 
to stay the proceedings in the suit. The 
learned Judges accepted the test fer decid- 
ing the question as formulated by Tendol- 
kar, J., and held, having regard to the provi- 
sions of Section 41 read with Schedule I of 
the Act, that it was no ground to refuse stay 
of the suit to a paty merely because the 
defendants asked for vacating of 
tion issued by the Court ex parte. They 
clearly expressed the opinion that an inter- 
locutory application of this nature i.e., for 
appointment of a receiver or for injunction, 
did not necessarily amount to a proceeding 
in suit. With respect, we agree with the 


the injanc- 


conclusions of the learned Judges for the 


reasons already given. 


__18._ _ Much reliance has been 
by Mr. Joshi, for the respondent, on 
lowing statement in Halsbury’s Laws of 
England, Third Edition, Vol. 2, page 25, 
perigapa 58. So far as relevant it reads 
as follows:— 

€ ..eeee- A party who makes any ap- 
lication whatsoever to the court, even 
ough it be merely an application for tme, 
takes a step in the proceedings. Thus the 


laced 
e fol- 
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filing of an affidavit in opposition to a sum- 
mons for summary judgment, delivery of a 
defence, application to the court for leave 
to interrogate, or for a stay pending the 
giving of security for costs, or tor extension 
of time for delivery of defence, are ‘steps’ 
in the proceedings. Even attendance on an 
ordinary summons for directions issuzd by 
the plaintiff and permitting an order to be 
made thereon without objection amounts to 
taking a step in the action”. 
If each of these statements is carefully ana- 
lysed, it is obvious that each of the thin 
one by the defendant is related žo the 
advancement of the hearing of the quit or 
the substantive action and is not connected 
with any opioa ths pur- 
ose of which is not to decide or proceed to 
ecide the hearing of the dispute on merits 
but a different purpose, and this appare 
is made clear by Lord Halsbury in the same 
paragraph which reads as follows: (paze 26) 

“On the other hand, neither a notice 
requiring a statement of claim nor a request 
by letter for extension of time for pleading, 
nor the filing of affidavits in answer to an 
application by the plaintiff fer the appoint- 
ment of a receiver, nor getting a summons 
placed in counsel’s list, amount to taizing a 
step in the proceedings”, 

14, Mr. Joshi has then invited our 
attention to the decision in Subal Chandra 
v. Md. Ibrahim, AIR 1948 Cal 484. This 
decision has been referred to by Tendolkar, 


J., in his Jenene and it does not decide 
anything different from what the _ learned 


udge has said. In fact, the test which has 
een formulated has been adopted by Das J. 
in this case. In this case the suit was filed 
the plaintiff sgainst 
his pao for a declaration that the part- 
nership stood dissolved on April 22, 1942, 
and for other ancillary reliefs includirg one 
for accounts and appointment of a receiver. 
On January 7, 1943 the plaintif ottained 
an ex parte order for appointment of a 
receiver and for an injunction, and it was 
made returnable on January 11, 1948. The 
motion was adjourned for three week: with 
a direction that affidavit in oppositon to 
be filed within a wa and the reply by 
the plaintif to be filed by the foLowing 
Saturday, Interim order was to cntinue 


and liberty was reserved to either paries to 
take inspection of the books and docements 


at the office of the S. D. O., R 
two 


anchi, on 
days notice to one anothers Sol citors. 


On fan 22, 1943 one of the partners 
took out the notice for stay of suit 
under Section 34 of the Act. The learned 


Judge held that the filing of the affidavit in 
opposition to the application for the appoint- 
ment of a receiver and for leave to mspect 
documents cannot possibly be referadle to 
any intention to go to arbitration or te any 
objection to the filing of the suit but only 
indicates that the petitioner was anxious to 
oppose that application. If the defendants 
acquiesced in the making of a subs-antive 
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order in the direction of proceeding further 
in 


the suit, for inspection of documents, it 
3g difficult to hold under such circumstances 
bat they did not disclose an intention to go 
>n with the suit, That case is really dis- 
“inguishable from the present case and 
affords no parallel for deciding this case, 


_ _15. The Second decision relied upon 
zs Gannu Rao v. Thiagaraja Rao, AIR 1949 
Mad 582, In this case also an _ interim 
ap ointment of receiver was made. - The 
defendants appearance by an Advocate and 
asked for ten days’ time for filing counter 
affidavits which was granted. The injunc- 
sion was modified by the consent of the 
- plaintiff and the defendants’ Advocate stat- 
ed that respondent No. 1 had been permitt- 
ad to overdraw from the Bank of the security 
sf the fixed orgy and the plaintiffs 
Advocate agreed that the fixed deposit may 
>e used as security for future over an 

-hat the order of interim injunction would 
not be enforced to the prejudice of respond- 
ent No, 1, The case was adjourned to 
March 14, 1947. ‘At no stage was it in- 
‘dicated that the applicant contemplated the 
‘iling of an application for att under Sec- 
zion 34 of the Act. On the. adjourned date 
the applicant stated for the fitst time that 
ze intended to file an application for referr- 
‘ng the dispute -to arbitration. ‘This was 
corded and an order was made to the 
Zommissioner to initial certain books and 
documents which the defendant No. 1 said 
‘were received from the auditors. The learn- 
ed Judge held, after referring to some cases, 
that if something is done by the party con- 
serned which is in the nature of an appli- 
zation to the Court, it will necessarily come 
in the catego of a step in the proceedings. 
The learned Judge also expressed the opinion 
‘hat the word “proceedings” used in this 
3ection is of general application and ee 
not only to the suit, and that any interlocu- 
tory application in a suit would _ certainl 

zome in the category of “proceedings” an 

as the defendant No, ad taken a step 
in those proceedings the bar applied to 
him. With respect we cannot agree with 
the conclusion that interlocutory applica- 
Hons in the suit such as we are dealing 
with are “proceedings”, This construction 
is contrary by the ve wording of Sec- 
Hon 34 of the Act which speaks of com- 
mencement of “any legal proceedings...... 
in respect of any matter agreed to be referr- 
ed, any party to such legal proceedings may, 
at any time before taking any other 
steps in the proceedings, me.s.. .... 
OPE. ™ The definite article before the 
word “proceedings” in connection with the 
steps must clearly indicate that the inten- 
tion of the Legislature is that the applica- 
tion must be made in the suit or the ‘sub- 
stantive proceedings relating to the dispute. 


16. — In Amritrai v. Golecha Finan- 
siers, AIR 1966 Cal 315 the suit was in- 
stituted on December 28, 1964 in respect of 
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a motor car by the plaintif. On the same 
day, he obtained an interim ca heap and 

e notice was made returnable on Janu- 
ary 4, 1965. On that date the plaintifs 
counsel asked for some additional” interim 
orders which were opposed by the defend- 
ants counsel. After the arguments were 
heard an order was made in a particular 
manner. On January 2, 1985 the defen- 
dant’s solicitor ‘wrote a letter to the solicitor 
or the plaintiff that he had received 
instructions from his client to enter appear- 
ance_and defend the suit on his behalf and 
asked for a copy of the petition and also a 
copy of the plaint. On January 9, 1965 the 
defendant entered appearance.. These acts 
were held to be “steps in the proceedings”. 
The learned Judge relied upon his own 
judgment in Deluxe Film Distributors Ltd. 
y. Sukumar, AIR 1960 Cal 206 where he 
had held that even an oral application for 
extension of time to file an affidavit in inter- 
locutory injunction amounted to taking step 
in the proceeding, The learned Judge dif 
fered from the decision of the Madhya Pra- 
desh High Court in Sansarchand Deshraj’s 
ease, AIR 1961 Madh Pra 322 on the foot- 
ing that the judgment of Das, J., in Subal 
Chandra’s case in AIR 1948 Cal 484 was 
ignored. As Tendolkar, J., observed, the 
making of an application is a reasonably 
good working test, but not the only test. 
The application, -as we have said above, 
must be such as to advance the suit and not 
any supplementary pene If one has 

ard to human i 






injunction ought not to debar a defendant 
from obtaining reference to arbitration. 


Court on ex parte eae mey prove to be 
extremely prajudicial. to 

may be under a strain first to get out of 
the interim order and then only reason cool- 
ly as to what he should do. .' 
defendant to think out all pros and cons of 


= I7. The learned trial Judge after 
referring to the decisions of this Court and 
particularly the decision of the Division 
Bench in Jadavji Narsidas’s case, ILR (1954) 
Bom 348 = (AIR 1954 Bom 174) said: 
= In my view, the effect of the 
observations of the ‘Division Bench was not 
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intended so-to affect the provisions of the 
‘Act that on facts as glaring as in this case 
the Court should be entitled to hold that 
the application made by the defendants on 
January 29, was not a step in the procee1- 


ings”. ; 

Tho. learned trial Judge observes:. l 
“o se oe e It is quite clear that the 

Notice of Motion was not on the daily board 

of the Court on January 29. It is quite 

clear that no hearing of any kind could hare 


taken place before the Court unless the d=- ' 


fendants had not made their application for 
vacating of the interim order on that day. It 
is quite clear that the proceedings that toak 
place on January 29, must be held to he 
proceedings by way of an application made 
on behalf of the defendants for vacating the 
interim order made on January 28. ....—-. 
esses, Thero is hardly any doubt that 
the defendants intended to take out such 
proceed ines and were aol n K PE 
eir disputes against the plainti ecide 

by a Civil Court”. 
‘As we have observed, the test of an appi- 
cation is not the sole test or a conclusi~e 
test. The section does not refer to an appi- 
cation as such. The section refers to a step 
in the proceedings and the principles, for 
deciding as to what is a step in the pro- 
ceedings have been settled by the -decision 
of Tendolkar, f., and the decision of the 
Division Bench of this Court. Applying 
this test and having regard ta the defendants 
filing of the appearance under protest ard 
reserving their right to move the Court for 
referring the dispute to arbitration, we ho.d 
that they had not taken any steps: in the 
proceedings. 


18 We accordingly set aside the 


order of the learned Judge and remit the. 


matter for further hearing, . 

19. We must make it clear that ve 
are not deciding the other questions that 
must be determined by the Court befo-e 
granting the stay. The Court has.to he 
satisfied that there is no sufficient . reascn 
why the matter should not be referred -o 
arbitration in accordance with the agres- 
ment and it has also to consider whether it 
would be proper to take the matter to arki- 
tration. It is argued by Mr. Joshi that tke 
arbitration agreement does not now subsst 
in view of certain events that have taken 
pare a trial Court will decide this que- 
tion also. 


20. Respondent to pay the casts of 
this appeal. Costs of the motion will be dz- 
cided on the final order thereon. The amount 
deposited by the appellants is allowed to be 
withdrawn i the attorneys for. the appel- 
Jants. The motion to be fixed on the board 
for hearing on the next motion day. 


Order accordingly. 
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NAIN AND BHOLE, Jj. 


_ Santdas Moolchand Jhangiani and an- 
other, Applicants v. Sheodayal Gurudas- 


.mal Massand, Opponent. 


_. Civil Revn. Appin. No. 556 of 1969, 
D/- 8-2-1970 against order of N. K. Nanda- 
purkar, Civil J., Sr.. Division, Nagpur, 

ln 2-12-1969. 

-= Stamp Duty — Bombay Stamp Act (60 
of 1958), Section 5 and Schedule I, Art. 47, 
— Deed of dissolution of partnership ~= 
Agreement containing ancillary matters also 
— Stamp Duty cannot be levied separately 
on such matters — Fiscal statate must be 
interpreted beneficially to. subject. 


It cannot be said that Article 47 of 
Schedule I of the Bombay Stamp Act, 1958, 
which provides a stamp duty fcr a deed of 
dissolution of partnership merely contem- 
plates a one sentence agreement of dissolu- 
tion oa that the partnership was dis- 

and fixing the date of dissolution. 
An agreement for dissolution of partnership 
must of necessity cover other matters which - 
arise directly out of the fact of dissolution, 
such as settlement of accounts, payment of 
amounts found due on su settlement, 


- closing down or continuation of _ busiress, 


collection of outstandings and payment of 
liabilities. For this purpose, a power of 
attorney and an indemnity cleuse would 

o ordinarily be necessary. These are 
matters that depend upon “the fact of dis- 
solution and arise out of that fect and are 
ancillary thereto. In deeds of dissolution 


- the mere fact of dissolution of partnership 


and fixing the date of dissolution are not 
provided for, but the other matters are 
also necessarily provided. Each clause of 
deed cannot be read separately so as to 
find out what stamp duty it attracts under 
the several Articles of Schedule I of the 
Bombay Stamp Act. It would work not 
only a great hardship but would be violat- 
ing the principle that a fiscal statute must be 
interpreted in a manner which is benef:cial 
to the subject. (Para 26) 


_An instrument must be read as a whole 
to find out its dominant object. It is not 
permissible: to divide it into several parts 
and to look at it piecemeal and then to 
assign each one of such parts to some ozher 
article of Schedule I of the Bombay Stamp 
Act Section 5 of the Act does not apply to 
a document which embodies different cov- 
enants relating to the same 
“Distinct matters’ in Section 5 means 
matters which are separate transactions. An 
instrument stamped for its leading and 
principle object covers ev ing accessory 
to that object and_is not to be charged with 
any further duty by reason of the inclusion 
of provisions which are merely ancillary to 
the leading object. Separate Cuty is pay- 
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transaction. _ 
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able where a provision is not merely ancill- 
ary to the main object but is a separate and 
distinct transaction. (Para 20) 


The entire Chapter VI of the Partner- 
ship Act from Sec. 89 to Sec, 55 has been 
ine Ba in the chapter heading “Dissolu- 
tion o ” The Legislature obviously 
intended to make no distinction between 
dissolution as such and winding up which 
must necessarily arise from such dissolution. 

the Penarip Act, the winding up of 
and paral « ip has been treated as a part 
pa of the dissolution of partnership 

not been treated as a distinct, sepa- 

a or independent maor or transaction. In 
fact, the fact of winding up is so much de- 
pendent on the preceding fact of dissolu- 
tion that but for dissolution the question of 


winding up and making other provisions con- 
sequent to. it, would not arise. (Case law 
eo (Paras 9, 26) 
Chronological Paras 


Referred: 

(1308) AIR 1968 Delhi 1 (V 5 
1967-69 Pun LR ‘D) 270 (ŒB), | 
In the matter n Hamdard Dawa- | 


khana (Wakf) 17 
Goa AIR 1962 Andh Pra 145 
49) = 1962-1 Andh WR 382 
FB), In a Chief r 
p Authority Hyderab 18 
uses) AIR 1OS8 Mad 254 ca 45) = 
ILR (1958) Mad 28D (FB), Board 
of alae v. T. M.  Madalal 
Na Co. 24 
(1958) AIR 1956 a 35 (V 48) = 
D oct Si ea Board 
Reven Benthall LL 
ads) AIR “TOSS Cal 561. (V 42) = 
Cal LJ 205, Chinmoyee v. 3 


ea Prasad 
(1941) AIR 1941 Al 243 (V 28) = 
R (1941) All 471 (FB), L. H. 
Factory v. Moti ig 
E AIR 1083 All S21 (V 20) = 
55 All 468 (FB), Ramswarup 


12 
Ea AIR 1928 Lah 370 (V aa = 
ve E Cas 746, Tej Ram v. 
1 Shah 15 
uao MIR a Pte 225 V 7) = 
ILR 48 Mad s Abia an pa . to the 
Commr. of Salt id Separate 


Revenue, Madras, 14 
(1912) ILR 89 Cal BOO = 16 Ind 
Cas 158, Bombay Company Ltd. v.. 
National Jute Mills Co, Ltd. 16 
(1908) ma 82 Bom 505 = 10 Bom 
LR In the matter of Hiralal 
N cea ae l 23 
M. B. Mor, for Applicants; G. S. 
Tada and S. M. Samudra, for gy ear 
ce 


. Qazi, Asstt. Govt, Pleader, for the 

NAIN, J:— This is a revision applica- 
tion against an order dated 2nd December, 
1969, passed by the learned Civil Judge, 
Senior Division, Nagpur. By this order he 


has decided a prelimirary issue, being issue 
No. 8 in the suit, as to whether the docu- 
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ment which the parties described as a deed 

of dissolution of partnership, or, in so 

as it pertained to payment of certain amounts 

of money by the continuing partner to the 

outgoing a it was also a bond with- 
in the of Section 2 (c) (ii) and 

Article 13 5 of “Schedule I of the Bombay 


Stamp Act, 1 

2, E = plaintiffs and the 
sep entered into a partnership under 
= ‘rate of a dated. 11th June, 1980 

d artnershi ip usiness in 
in the name and style 
“Messrs. Oriental En wert Company”. 
They decided to dissolve partnership 
with effect from Ist April, 1980.  apitle the 
accounts of the partnership, and provide for 
defendant - continuing the partnership 
business, payment of amounts found due to 
the outgoing partners and several other 


ole ard Bhop: 


matters. . 5th July, 1966 they 
reduced see they called “the terms 
of dissolution” to writing. The inter- 


pretation of this writing Which has been 
described by the parties as a deed of disso- 
lution is the subject-matter of this revision 
application. 

3. It appears that the plaintiffs to 
whom certain amounts were fr under 


is document filed a suit a 
thereof in the Court of the a 7 ivil 
Judge, Senior Division, Na After the 
issues were ed — is of them 


being as to the proper stamp payable on 
this document, the learned trial Judge de- 
cided that it was not only a d of disso- 
Tution but also a bond and should be stamp- 
ed as such. He impounded the document 
under S. 83 of the r a Stamp Act, 1958, 
and asked the fa ETA o ay the deficit 
stamp duty and panal under Section 84 
of this said Act ae the said document . 
was admitted in evidence. It is against the 
said order that oe present revision applica- 
tion has been 


4, Tn a to appreciate the con- 
tentions of the parties, a reference to the 
terms of the document itself will be neces- 
sary. The parties to it arə the two plain- 
tiffs who are the outgoing partners and the 
defendant who is the continuing partner. 
The document provides that the partnership 
ore between the parties was dissolv- 

by mutual consent with effect from Ist 
April 1966, and the plaintiffs had retired 
from it and the said business with its good- 
will, trade name, benefit of all the contracts, 
engagements, agencies, quota rights tenancy 
rights. etc, and the assets d fiabilities, 
books of accounts and ee would 
belong to the. defendant and thence-forward 

e said business would be his sole pro- 
prietary ess. term in effect 
amounted to a transfer of the right, title 
and interest of the plaintiffs in the said busi- 
ness to the Arenean The document recites 
that accounts of the partnership had been set- 
tled and -a sum of Rs. 80,104.58 P. had 
been determined to be payable to the plain- 
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tif No, 2. In addition, she was also given 
a sum of Rs. 10,000/- as what is described 
as a “solatium”. It appears some friends ard 
relations of the plaintiff No. 1 had advan 
ed sums aggregating Rs. 38,986.60 P. to the 
partnership. The document provides that at 
the written request of those creditors who 
had advanced these amounts, the said 
amount had to be paid to the plaintiff No. 1. 
In addition, the plaintiff No. 1, was also 
given a sum of Rs, 15,000/- as a “solatium”, 
We may assume that the word “solatium 
stands for the price of the goodwill which 
was included in the transfer to the defea- 
dant. It has been contended that in so far 
as this document provides Zor payment bf 
the several amounts to the plaintiff No. 1 
and the plaintif No, 2, it is a bond. 
Clause 8 of this instrument provides that 
in consideration of the settlement of accourts 
and the provisions with regard to the pay- 
ment of amounts found due to the two 
laintiffs, the plaintiffs assigned to the de- 
endant all their share and interest in the 
partnership and in the business, goodwill, 
trade name, import and export icences, 
tenancy rights, quota rights, property, land 
assets, book debits and outstandings of the 
firm to hold the same absolutely. This, as 
we have stated above, may be construed as 
a transfer or conveyance of the plaintifs’ 
right, title and interest in the partnership to 
the defendant. It appears that except fr 
sums aggregating Rs. 33,986.60 P. brougat 


in by friends and relations of the plain- 
uff No. 1, the firm had cther _ liabilities 


which were being taken over by the con- 
tinuing partner. Clause 9 provides that the 
defendant would indemnify each of the 
oe in respect of those liabilities of the 
irm, Clause 10 provides that income-tax 
and sales tax liabilities would be discharged 
by all the parties in accordance with their 


shares. Clause 11 provided a negative c2- 
venant prohibiting the plaintiffs from carry- 
ing on business in the name and style of 


Messrs. Oriental Engineering Company at 
Nagpur and Bhopal or elsewhere. In ordzr 
to enable the defendant to collect the ort- 
standings of the partnership, Clause 12 pro- 
vides for a power of attornev being granted 
by the plaintiffs to the defendant to enable 
him to collect those assets and also to dis- 
charge the liabilities of the firm. Clanse 18 

rovices that as the partnership had been 

issolved with effect from Ist April, 1963, 
the document would be deemed to be a rati- 
fication of the terms on which the firm was 
dissolved, 


; Tt would appear from the afor>- 
said terms of the deed of dissolution that 
in so far as it provided for the dissoluticn 
of the partmership with effect from Ist Apr] 
1966, it would be a deed of dissolution of 
peleaner In so far as it conveyed the 
interest of the plaintiffs to the defendant in 
the partnership, it may be argued that it 
was a transfer or conveyance, so far as 
it provided for payment of certain amounts 
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to each of the plaintiffs, it may be argued 
that the document was a bond. In so far 
the defendant indemnified the plaintiffs in 
respect of liabilities other than certain spe- 
fic liabilities, the document contained an 


indemnity bond. In so far as it provided 
that income-tax and sales tax liabilities 


would be shared equally, it is possible to 
argue that it was an agreement. In so far 
as it restricted the plaintiffs from carryin 
on the business in the name and style o 
Messrs, Oriental Engineering Company in 
Nagpur, Bhopal and elsewkere, it may 
amount to a negative covenant. In so far 
as the defendant was constituted a lawful 
attorney of the plaintiffs for the purpose of 
recovering outstandings and paying Habili- 
ties, the document contained a power of 
attorney. It is, however, contended before 
us that the document amounted only to a 
bond, in addition to being a deed of disso- 
lution in so far as it pertains to payment of 
certain amounts to each of the »vlaintiffs. No 
contention has been raised before us that 

e deed of dissolution also constitutes seve- 
ral other documents referred to by us kere- 
inabove and that the said document must 
bear a separate stamp for each cf the clauses 
which pertain to the several matters referred 
to by us hereinabove. 


6. Where several matters are cón- 
tained in one instrument, what stamp is pay- 
able thereon in England has been dealt 
with in Halsbury’s Laws of England, third 
Edition, volume 88, paragraph 492, pages 
274-275, It is not necessary tc set out the 
said paragraph in its entirety, but it will be 
sufficient to state the principles therein en- 
unciated in so far as they pertain to the 
matter before .us. e said paragraph pro- 
vides that except where there is statutory 
provision to the contrary, every instrument 
containing or relating to several distinct mat- 
ters is to be separately charged, as if it 
were a separate instrument, with duty in 
respect of each of the matters, and an ins- 
trument made for consideration liable te ad 
valorem duty, and also for other valuable 
consideration is separately chargeable in res- 
pect of each of the considerations. It seems 
that distinct matters means for this purpose 
matters which either fall under separate 
heads of charge or are separate transactions. 
There is authority for the principle that an 
instrument, stamped for its leading and 
principal object, covers everything accessory 
to that object. There are, further a number 
of cases in which various instruments, which 
in respect of their leading characteristic, 
were either not liable to duty, or if Hable 
were properly stamped, 
held not to be ‘chargeable with any 
further duty by reason of the inclusion of 


provisions considered to be merely ancillary 
to the leading object. Further stamp duty 


has been attracted where a provision 

been held not to be merely ancillary to an- 

oo main provision but separate and dis 
ct. 


[Prs, 7-10] 
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= T. In order to determine what is 
the leading and principal object of the ins- 
trument which we are asked to construe, 
whether the other clauses which it is pos- 
sible to argue attract separate stamp duty 
are accessory to that. object or not and whe- 
ther these clauses. are ancillary to the lead- 
ing object or are separate and distinct, 
must in India depend upon the provisions 
of the Indian erage te Act, 1932, and the 
Bombay Stamp Act, 1958. 


8. Chapter VI of the Indian Part- 
nership Act, 1932; deals with “dissolution o3 
a firm”. Section 89 provides that the dis- 
SED between all the part- 
is called the “dissolution o 
the firm”. “Dissolution of the firm” has 
been defined in some text books as the 
breaking up or extinction of the relationshi 
which subsisted between all the partners o2 
the firm. Section 40 provides that the firm 
may be dissolved with the consent of all the 
artners or in accordance with a contract 
etween the partners. This is the dissolu- 
tion by agreement. Section 41 provides for 
compulsory dissolution and Section 42 pro- 
vides for dissolution on the happening of 
certain contingencies, Section 43 provides 
for dissolution of partner Hip at will by a 
notice given by any Fei ereto and Sec- 
tion 44 provides for dissolution by the Court 
in certain events. These sections provide 
for dissolution as such. Sections 45 to 55 
which also occur in the same Chapter per- 
taining to dissolution of a provide for 
certain other matters which, in our opinion, 
are ancillary to, arising from or dependent 
on the dissolution of partnership. -For 
example, Section 45 provides for liability for 
acts of partners done after dissolution. Sec- 
tion 46 provides for the right of partners to 
have business wound up after dissolution. 
Section 47 provides for continuing authority 
of partners for purposes of winding up. 
Section 48 provides for the mode of settle- 
ment of accounts between partners and 
states that losses shall be paid first out of 
profits, next out of capital, and lastly, if ne- 
cessary, by the alltel individually in the 
proportions in which they were entitled to 
share profits, and that in winding up the 
assets of the firm are to be utilised first in pay- 
ing the debts-of the firm to third pane next 
in paying to each partmer rateably what is 
due to him, from the firm for advances as 
distinguished from capital coniribution, theri 
in paying to each.partmer rateably what is 
due to him on account of capital, and Jastly, 
the residue is to be divided among the part- 
ners in proportions in which they were en- 
titled to share profits. Section 49 provides 
for payment of firm debts in priority to 
separate debts of the partners out of the as- 
sets. Sections 58 and 54 provide for res- 
traint on the outgoing partners from using 
the firm name or the fi property, Sec- 
tion 55 provides for transfer of goodwill after 
dissolution and the consequent agreements 
in restraint of trade. 


solution of 
ners of a 
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9. It will be noticed from the above 


arrangement of Chapter VI of the Indian 
Partnership Act that matters pertaining not 
only to the fact of dissolution and fixing the 
date thereof but also matters arising out of 
the fact of dissolution which pertain to the 
winding up of the partnership, settlement of 
accounts, taking over of the goodwill and 
nie of the partnership, pind eaten on ne 
outgoing partners carrying on business in the 
case of transfer of cod il to one of them, 
are all matters dealt with under the sub- 
ject of “dissolution of a firm”, This would 
at least indicate that in’ the Indian Partner- 
ship Act, the winding up of a partnership 
has been treated as a part and parcel of the 
dissolution of partnership and has not been 
treated as a distinct, separate or indepen- 
dent matter or transaction. In fact, the fact 
of winding up is so much dependent on the 
ete tara fact of dissolution that but for 

issolution the question of winding up and 
making other provisions consequent to it, 
would not arise, 


10. A brief reference to some of the 
provisions of. the Bombay Stamp Act 1958, 
would be necessary. The learned trial Judge 
has referred to Section 6 of the Bombay 
Stamp Act which pertains to instruments 
coming with in several descriptions in Sche- 
dule I and the eyed duty being paid on 

attracts the highest 

stamp duty. We are in fact not concerned 
with the section. The learned trial Judge 
has not held that between a deed of disso- 
lution and a bond the stamp duty paid 
should be the highest which is chargeable. 
What he has decided is that apart from 
Rs. 80/-, the stamp duty paid on the deed 
of dissolution, the instrument is also liable 
to be charged as a bond, This would fall 
under Section 5 of the Bombay Stamp Act 
which provides that any instrument com- 
prising or relating to several distinct mat- 
ters shall be chargeable with the aggregate 
amount of the duties with which separate 
instruments, each comprising or relating to 
one of such matters; would be chargeable 
under this Act. We shall later on proceed 
to consider how Section 5 has been inter- 
pet by the Supreme Court of India and 
y the other Indian High Courts, and where 
an instrument is stamped according to its 
leading and principal object, whether sepa- 
rate stamp duty would be attracted in res- 
ect of matters that are accessory or ancil- 
iy to the leading object, if these accessory 
and ancillary matters arise out of one had 
the same transaction. Section 2 (c) (ii) gives 
one of the definitions of the word “bond” 
and provides that “bond” includes any ins- 
trument attested by a witness and not pay- 
able to order or. bearer, whereby a person 
obliges himself to pay money to another. 
The contention of the defence in this case is 
that in so far as the deed of dissolution be- 
fore us obliges the defendant to pay a cer- 
tain amount of money to each of the plains 
tiffs and as the deed of dissolution is at- 


1971 


tested by witnesses, it would fall withir the 
definition of a bond in the above provsion. 
‘Article 18 of Schedule I to the Bombay 


St Act provides ad valorem stamp duty 
a Toad, Parea: Article 47 of the said 


Schedule provides a fixed stamp duty of 
Rs. 80/- on an instrument of dissclution of 
partnership. 


11. The distinction between Sec- 
tions 4, 5 and 6 of the Indian Stamp Act, 
1899, which correspond in terms to Sec- 
tions 4, 5 and 6 of the Bombay Stamp Act, 
1958, has been brought out in the judgment 
of the Supreme Court in the case of Foard 
of Revenue y. A. P. Benthall, AIR 1956 5G 
85. It is observed in the said judgment 
that the object and scope of Sections 4 to 
6 are not the same, Section 4 deals with 
a single transaction completed in several 
instruments, and Section 6 with a single 
transaction which might be viewed as fall- 
ing under more than one category, wh=reas 
Section 5 applies only when the instrument 
comprises more than one transaction, and it 
is immaterial for this purpose whether those 
transactions are of the same category or of 
different categories. The test laid dowa by 
the Supreme Court is that in order tə at- 
tract the application of Sestion 5, the whole 
question is whether the instrument compri- 
ses more than one transaction. In the case 
before us, we will have to determine whe- 
ther the fact of dissolution of partnership 
and matters provided for in the instrument 
as a result of the winding up of the said 
partnership constitute one transaction or 
separate transactions, or whether the tans- 
action consists of the dissolution of parner- 
ship and the other matters- such as those 
providing for payment of amounts due to 
outgoing partners on settlement of acccunts 
transfer of interest of outgoing partners, 
taking over of liabilities and goodwill, in- 


demnity clause, power of attorney and cther - 


agreements contained in the said instrument 
are separate transactions or are merely mat- 
ters flowing from, dependant on, or acces- 
sory to the main objéct of the dissolution of 
partnership and ancillary to that leading 
object, 

12. In Rimswarup v. Joti, ATR 
1988 AH $21 a Full Bench of the Allaha- 


bad High Court has reiterated the well 
established principle that in interpreting a, 


physical enactment like ths Stamp Act, an 
interpretation which is for the benefit of 
the subject must be accepted. We think 

is principle is unexceptionable. This judg- 


ment further goes on to state that the expres- 
sion “distinct matters” in Section 5 is egui- 
valent to distinct transactions. 


13. Tn. another Full Bench decision 
of the Allahabad High Court in L. H. Sugar 
Factory v. Moti, AIR 1941 All 248 (FB), 
it has been held: that in dsciding the qaes- 
tion whether an instrument does or does not 


fall within the purview of bond as defin- 


ed by Section 2 (5) of the Indian Stamp Act, . 
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considered as a 
ermissible to divide it 
look at it E 
) ts to 
some other article of Scheduls I of the Act. 
In the case in hand, if we were to divide 
what has been described by the parties as 
a deed of dissolution into several parts and 


[Prs, 10-15] 


whole and it is not 
into several parts an 
an en to assign each one of suc 


hold separately that one pat amounts to 
agreement of dissolution of partnership and 


another part which provides for payment of 
certain amounts to outgoing partners is a 
bond, and to hold t the indemnity, 
power of attorney and agreement clauses 
would each attract a separate stamp duty 
under a separate Article of Schedule of that 
Act, and to hold that in so far as the inter- 
est of outgoing partners is transferred to 
the continuing partner, it is a conveyance, 
we would be doing exactly what this Full 
Bench decision of the akad High Court 
prohibits us from doing. Ve are m res- 

ectful agreement with the principle laid 

own in that judgment, and in deciding 
whether the deed of dissolution serves its 
principal object or whether we should divide 
the document’ into several parts and look 
at it piecemeal and then to assign each one 
of these parts to some other articles of 
the Stamp Act, we should inceed follcw the 
rule laid down in this judgment, 


_ I4. _ In the case of Secy. *o the 
Commr. of Salt, Abkari and Separate Reve- 
nue, Madras, In re, ILR 48 Mad 865=(AIR 
1920 Mad 225), a Full Bench of the Madras 
High ‘Court held that a sale deed in which 
the vendor mortgages lands not included in 
the sale as security for the due performance 
of his covenants need not be stampec. both 
as a sale and a mortgage. At first sight, it 
would appear that where lands are mort- 
gaged for the due performance of covenants, 
say for example, covenant for title containe 
in the sale deed, the transaction wou_d ap- 
pear to be a distinct and independent trans- 
action and not ancillary to a sale deed. Such 
a provision is quite unusual in sale deeds. 
Even so, the Madras High Court decided 
that the stamp duty would be payakle on 
the sale deed because the sale is the leading 
object of the instrument. 


15. A Division Bench of the Lahore 
High Court decided in the case of Tej Rami 
v. Maqbul Shah, AIR 1928 Lah 37C that 
Section 5 does not apply to a document 
which embodies different covenants relating 
to the same transaction. ‘The test is not 
whether the instrument embodies distinct 
contracts, but whether it comprises distinct 
matters. ere the transaction is one and 
one only, the subject-matter of the agree- 
mient being the repayment of the amount 
advanced, the mere fact that there are two 
covenants in the deed, the first making cer. 
tain properties. chargeable in the first in- 
stance, and the second providing that in the 
event of the sale proceeds of the aforesaid 
properties being found insufficient, the mort- 
gagee would be entitled to proceed azainst 
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certain other properties, does not in any 
way affect the question. In that case, it 
was urged from the Bar that in reality the 
document embodied two distinct contracts; 
one by all the three executants mortgaging 
a house and its site for Rs. 6,000/-, and- the 
other by two of them whereby they agreed 
to make one-half share in some shops liable 
as collateral security for the mortgage debt. 
Notwithstanding the fact that all the parties 
were not parties to the second covenant, the 
Division Bench of the Lahore High Court 
held that it was one transaction, and it did 
not matter if all the. parties to the first 
covenant were not parties to the second 
covenant, and the test was whether the in- 
. strument related to the same transaction or 
whether it embodied distinct contracts. 


16. -In the case of the Bomba 
Company Ltd. v. The National Jute Mil 
Co., Ltd., (1912) ILR 39 Cal 669, Mr. Jus- 
tice Chitty of the Calcutta High Court had 
to decide whether an agreement to refer 
disputes to arbitration contained in a bro- 
kers note is required to be separately stamp- 
ed as an agreement, apart from the stamp 
payable on the broker’s note. It was argu- 
ed by the counsel before the learned Judge 
that the arbitration was not a part of the 
same proceeding. The learned Judge, how- 
ever, held that in his opinion, the agreement 
to refer any dispute whatever arising out of 
the contract to arbitration is a part of the 
contract itself, and not a “distinct matter” 
within the meaning of Section 5 -of the 
Indian Stamp Act: He, therefore, came to 
the conclusion that no separate stamp on an 
agreement was payable. 


17. In the matter of Hamdarad 
Dawakhana (Wakf) Delhi, ATR 1968 Delhi 
1, a Full Bench of the Delhi High Court held 
.that for finding out the true character of 


an instrument, one has to read the instru-, - 


ment as a whole, and then find out _ its 
dominant purpose. A single instrument may 
embody several purposes, but what is rele- 
vant for the purpose of the Act is the 
dominant purpose of the instrument. 


18. In In re Chief Controlling 
Stamp Authority Hyderabad, AIR 1962 
Andhra Pradesh 145 (FB), a document 
which was a lease deed but was termed by 
the parties as a rental deed came up for 
interpretation before a Full Bench of _ the 
Andhra Pradesh High Court.’ The lease 
deed contained a guarantee by a third party 
for the purpose of the terms of the lease 
by the tenant. This would at first sight 
appear to be a distinct matter. But the 
Full Bench held that the covenant entered 
into by the surety was incidental and 
ancillary to the contract between the lessor 
and the lessee and formed part of the con- 
sideration for operating the lease. The 
surety clause was an additional term of the 
lease and formed an integral part of it. The 
lease and the covenant did not relate to 
two distinct matters but only to the terms 
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on which the lessor let the building and thə 
lessee took it. 
19. Thus the lease and the guaran- 
tee formed parts of a single transaction and 
e document in question was not a multi- 
farious instrument relating to several distinct 
matters. À 


20. In interpreting a fiscal enact- 
ment like the Bombay Stamp Act, 1958, an 
interpretation which is for the benefit of 
the subject must be accepted. An instru- 
ment must be read as a whole to find out 
its dominant object. It is not permissible 
to divide it into several parts and to look 
at it piecemeal and then to assign each one 
of such parts to some other article of Sche- 
dule I of the Bombay Stamp Act. Sec 
tion 5 of the said Act does not apply to a 
document which embodies different coven- 
ants relating to the same transaction. “Dis- 


‘nct matters” in Section 5 means matters 


which are separate transactions. An instru- 
ment stamped for its Jeading and principal 
object covers everything accessory to that 
object and is not to be charged with any 
further duty by reason of the inclusion of 
pein which are merely ancillary to the 
eading object. Separate duty is payable 
where a provision is not merely ancillary to 
the main object but is a separate and dis- 
tinct transaction. i 


21. Applying the principles laid 
down by the Supreme Court and the seve- 
ral Indian High Courts as stated herein- 
above, we have to ask ourselves the ques- 
tion whether on a true interpretation the 
dominant. purpose of the document which 
has been described by the parties as a deed 


of dissolution, and which description is cer- 


tainly not binding on us, was to record the 
fact of dissolution of partnership and to 
provide for matters which were accessory 
to that object and ancillary to the leading 
object, or whether the several clauses per- 
taining. to conveyance of interest of outgoing 
partners, taking aver of liabilities by the 
continuing partner, indemnification of the 
outgoing partner to realise the outstandings, 
payment of amounts found due on settle- 
ment of accounts, etc., are separate and 
distinct matters or they are accessory to the 
principal object ‘of the instrument, Taking 
into consideration the fact that the Legisla- 
ture itself in the Indian Partnership Act 
has treated the winding up of partnership 
as a part of its dissolution and the principles 
laid down which are set out hereinabove, 
we have no hesitation in commg to the 
conclusion that the dominant purpose and 
the leading end principal object af the deed 
of dissolution was not only to record in one 
sentence that the partnership was dissolved 
with effect ffrom a particular date but also 
to provide for matters which flowed out of 
the severance of the nexus of partnership 
and the other things provided are accessory 
to that object and ancillary to the leading 
object of the instrument. Reading the docu- 
ment as a whole, we find that the dominant 
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se was to provide for the dissolution 
of partnership and the ancillary purposes 
were to provide for matters dependinz on 
the dissolution or flowing out'of it. In our 
opinion, the deed of dissolution bears the 
correct stamp duty according to its princi- 


purpose and its various covenants do: 


not attract the separate stamp duty which 
they would have attracted if they have been 
contained in separate documents. We have 
also come to the conclusion that the clauses 
with regard to payment- of: amounts tc the 
plaintiffs are not required to be stamped as 
a bond. ee. : 
22. As against the view above pro- 
pounded, on behalf of the defendants Mr. 
Padhye invited our attention to the caze of 
Chinmoyee v. Sankari Prasad, AIR 195: Cal 
561. This was a case of an agreement for 
dissolution of partnership. `The document 
provided that in lieu of the  dissolation 
Rs. 20,000/- was to be paid by one o% the 


partners to the other out of which 
Rupees 10,000/- was paid at the 
time of the execution of the deel of 


dissolution and the balance of Rs. 10.000/- 
was to be paid within three months from 
that date. The document further provided 
that the colliery property of the mother was 
kept in charge as security for paymeat of 
the above sum of Rs. 10,000/-. It was con- 
tended that the document was-not only a 
deed of dissolution but in so far as it per- 
tained to payment of Rs. 10.000/-, it was 
also a bond. The Division Bench dezided 
in the judgment of Renupada Mukherjea, J., 
as follows:— ; 


“The above contention of Mr. Das can- 
not be accepted, because on an examination 
of the deed of dissolution I find that it is 
not simply a deed for dissolution of a part- 
nership business, It is a composite irstru- 
ment comprising two distinct matters, one 
matter being the dissolution of a partnership 
business and the other matter being ar ob- 
ligation entered into by Anandamoyee to 
pay Rs. 10,000/- to the plaintif for vhich 
she kept her colliery property under charge. 
This latter element invests the deed with 
the character of a bond as defined in Sec- 
tion 2 (5) (a) of the Stamp Act.” 

Great reliance was placed on this judg-nent 
an it was argued on 
the defendant that this- judgment di- 
rectly covered the case in hand. We how- 
ever, do not think so, It is not merely that 
the amount found on settlement of accounts 
was agreed to be pad but in addition cer- 
tain property which was not partne-ship 
property was charged with the payment of 
the suit propery. is was a matter wnolly 
extraneous to the. partnership or its dissolu- 
tion. The’ judgment proceeds to define a 
bond as defined by the Indian Stamp Act 
and comes to the conclusion that the cause 
for payment of Rs. 10,000/- creating .a 
charge amounted to a bond. We do not 
know what the Division Bench would have 
decided in the absence of a clause creating 


Santdas v. Sheodayal (Nain J.) 


behalf of. 


[Prs. 21-24] Bom. 243 


a charge. We, however, take the view that 
this was not lost sight of by their Lo-dships 
of the Calcutta High Court and this fact 
influenced them greatly in coming to the 
conclusion that the provision with regard to 


‘payment of Rs. 10,000/-, was bond, We, 


therefore, think that this judgment dces not 
come to the help of the defendant. 


23. Another case relied upon by 
the defendant was a Full Bench decizion of 
the Bombay High Court in the macter of 
Hiralal Navalram, (1908)_ILR 32 Bom 505. 
In that case,‘ by a document the executing 
party, purporting to be entitled to z share 
in a going pressing factory, transferred 
absolutely the whole of that share to the 
other person interested in the factory in 
consideration of a certain sum. The High 
Court held that the document was a con- 
veyance on sale of property. It must be 
remembered that in that case there was 
no question of dissolution of partnership 
involved. It was not that on dissoluzion of 
partnership and settlement of aecounts 
some partners were going out and «nother 
partner was continuing the business and 
there was a transfer by the cutgoing: partner 
to the continuing partner. but it was a 
transfer of a share during the subsistence 
of the partnership and queson of 
dominant purpose of the dissolution cid not 
arise in that case and had not to be decid- 
ed. We, therefore, hold that the cecision 
in that case has no bearing on the con- 
troversy before us. - 


24. Similarly, in the case of Board 
of Revenue v. T. M. Madalal Nadar and 
Co., AIR 1958. Mad 254 (FB) two persons 
were carrying on business in partrership. 
The total capital of the partnersh p was 
Rs. 76,000/- out of which Rs. 44,000/- had 
been contributed by one and Rs. 32,000/- 
by the other, and long before the dissolu- 
tion, the latter had received this zmount 
of Rs. 32,000/-, his capital contridution, 
and thereafter he entered into the dsed of 
dissolution by which the partnership rela- 
tion between himself and the former was 
severed. It was held by the Full Bench 
of the Madras High Court that the pay- 
ment of Rs. 32,000/- was made not under 
the deed but during the time when the 
potent was in esse, There were, there- 
ore, no elements to render this deed one 
of conveyance. The document was pro- 
perly stamped as a deed of dissolutbn, In 
that case, the question of certain amounts 
being found due to the outgoing partner on 
settlement of accounts and being paid to 
him. and in consideration thereof his trans- 
ferring his interest in the partnership to the 
continuing partner neither arose ncr was 
decided, and, therefore, the questior whe- 
ther a clause pertaining to transfer would 
or would not amount to a conveyance was 
unnecessary to decide. This decisicn has 
also no bearing on the controversy before 
us. 
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25. On behalf of the 
Mr. Padhye further argued that the relation- 
ship of parmers had become extinct by an 
oral agreement on Ist April, 1966, and the 
deed of dissolution was executed much later 
on 5th July, 1966 and it 
ters other than the mere dissolution of part- 
nership or extinction of the relationship of 
partners. The intention of the document 
was, therefore, not to provide for dissolution 
of the partnership but to secure payment of 


defendant, 


monies, He also ointed out that what 
was being paid to the plaintiff No. 1 was 
not merely the amount found due to him on 


settlement of accounts but at the request of 
some of the creditors of the partmership who 
had perhaps brought in monies at the in- 
stance of the plaintiff No. 1, the amounts of 
those liabilities was being paid to the plain- 
tif No. 1 and, therefore, this matter was not 
ancillary to the dissolution. We are afraid 
we are unable to accept this contention. We 
do not. think that the intention in writing 
the deed of dissolution was to secure pay- 
ment of money, On a reading of the docu- 
ment as a whole, the dominant purpose 
appears to be dissolution and winding up. 
Winding up is by itself dependent on and 
a part of dissolution, The liabilities of the 
partnership were divided in this case in two 
parts. Some were taken by the defendant 
and those that were due to friends and rela- 
tions of the plaintiff No. 1 were taken over 
by the plaintiff No. 1 and in lieu thereof 
he was to be paid those amounts, The 
providing for two kinds of liabilities in the 
deed of dissolution. stands on the same 
footing, -It does not matter if some of the 
liabilities were taken over by an outgoing 
partner and some were taken over by the 
continuing partner. This is a matter of 
agreement and arrangement between the 
parties. The fact that some of the liabili- 
ties were taken over by the continuing part- 
ner and others by an outgoing partner would 
n any the less make it a deed of disso- 
jution. 


26. Mr. Qazi, the learned Assistant 
Government Pleader, contended that in 
Chapter VI of the Indian Partnership Act, 
Sections 89 to 45 stood apart and were 
distinct from Sections 46 to 55. He con- 
tended that Sections 39 to 45 referred in 
terms to dissolution of partnership in various 
ways therein provided, whereas Sections 46 
to 55 related to winding up and not to dis- 
solution. We, however, find that the entire 
{Chapter VI of the Indian Partnership Act 

from Section 89 to Section 55 has been in- 
cluded in the Chapter heading “Dissolution 
cf a firm”. The Legislature obviously in- 
tended to make no distinction between dis- 
solution as such and winding up which must 
necessarily arise from such dissolution.: We 
do not think that Article 47 of Schedule I 
cf the Bombay Stamp Act, 1958, which pro- 
vides a stamp duty for a deed of dissolu- 
tion of partnership merely’ contemplates a 
cne sentence agreement of dissolution pro- 
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ne that the partnership was dissolved 
and fixing the date of dissolution. We think 
that such an agreement must of necessity 
cover other matters which arise directly out 
of the fact of dissolution, such as settlement 
of accounts, payment of amounts found due 
on such settlement, closing down or conti- 
nuation of business, collection of outstand- 
ings and payment of liabilities, For -this 
purpose, a power of attorney and an indem- 
nity clause would also ordinarily be neces- 
sary. These are matters that depend upon 
the fact of dissolution and arise out of that 
fact and are ancillary thereto. Experience 
also shows that in deeds of dissolution the 
mere fact of dissolution of partnership and 

ing the date of dissolution are not provid- 
ed for, but the other matters which are 
provided in the instrument before us are 
matters normally provided for in a deed of 
dissolution. If we were to read each clause 
of the deed of.this instrumént separately 
and to try to find out what stamp duty it 
attracts under the several Articles of Sche- 
dule I of the Bombay Stamp Act, it would 
work not only a great hardship but would 
be violating the principle that a fiscal sta- 
tute must be interpreted in a manner which 
is beneficial to the subject. 


27. _ For the above reasons, we hold 
that the deed of dissolution in this matter is 
not liable to be stamped as a bond, and that 
its having been stamped as a deed of dis- 
solution is sufficient. The revision applica- 
tion, is, therefore, allowed. The e is 
made absolute. In the circumstances of the 
case, each party shall bear its own costs. 


Rule made absolute. 
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(AT NAGPUR) 
DESHMUKH AND GATNE, JJ. ; 
M/s. Chhotabhai Purushottam Patel, 
Beedi Manufacturers cf Bhandara and others, 
Petitioners v. The State of Maharashtra by 
Secretary, Industries and Labour Depart- 
ment, Sachivalaya, Bombay and others, Res- 
pondents. ; 
_ Special Civil Applns. Nos. 891 to 898 
of 1969, 409 to 411 of 1968, 451, 453, 518 


` and 514 of 1969, D/- 17-7-1970. 


(A) Interpretation of Statutes -— State- 
ment of objects and reasons is neither rele- 
vant nor can control or decide the meaning 
of the provisions of Act — It can however 
be referred to see if object of, and mischief 
sought to be remedied by the Act had been 
carried out by its provisions (X-Ref: Civil 
P. C. (1908). Pre.) (Para 11) 

(B) Beedi and Cigar Workers (Condi- 
tions of -Employment Act (1966), $. 1 — 
Act is within the legislative competence of 
Parliament — (X-Ref: Constitution of India, 
Article 246 and Schedule 7, List 1, Entry 97 
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List II entries 7, 22, 23 and 24) _ 
(Paras 15. 16) 

The subject-matter of Act falls prin- 
cipally under a 24 and also partly under 
entries 7, 22 and 28 of List 3 in Sch. 7 
of the Constitution without the necessity to 
resort to residuary power under List I entry 
97 which also covers it. The Legislature 
is competent to enact a deeming provision 
like the artificial definition of employer in 
Section 2 (g) of the Act and to attribcte a 
certain character to a person which the con- 
tract made by him does not attributs to 

im. (Paras 16, 1 


(C) Constitution of India, Article 19 

(6) — In judging reasonableness of restric- 
tion on fundamental right to trade, court 
should consider nature of right alleged to 
have been infringed, the underlying purpose 
of evil sought to be eradicated and the 
disproportion of the imposition, the prevail- 
ing conditions at the time and the nature 
of the trade or business sought to be con- 
trolled. AIR 1951 SC 118, Referred to. 
(Pare 26) 


(D) Beedi and Cigar Workers (Condi- 
tions of Empleyment) Act (1966), Section 2 
(g) and (m) — The definition of employer 
in Section 2 (g), sub-clause (a) which in- 
cludes the principal employer in relaticn to 
contract labour and the definition of “prin- 
cipal employer” in Section 2 (m) are de- 
clared as invalid — The words ‘in relation to 
other labour in sub-clause (b) of Section 2 
(g) are to be treated as deleted — The rest 
of the Act is upheld as valid, and is to be 
read without these clauses — Case law 
discussed. (X-Ref: Constitution of India, 
Art. 19 (1) (g) and (6)). 

(Paras 27, 29, 87, 47, 59) 


In spite of the fact that there may be 
genuine contractors engaged by the pzinci- 
pal employer, the conten of master and 
servant relationship has been extended by 
sub-clause (a) of Section 2 (g) to the lebour 


engaged by the contractor with or wizhout 
the knowledge of the principal employer. 
(Pare 27) 


The principal employer being made an 
ee would be answerable civilly as 
well as criminally for everything that such 
an employer is required to do under the 
Act. — (Paras.29 87) 

There was no need to include the prin- 
cipal employer by the extended definition. 
The object of the enactment could cther- 
wise be achieved and therefore the defini- 
tion in Section 2 (g) clause (a) is in: the 
nature of excessive restriction upon the free- 
dom of trade and commerce guaranteed 
under Article 19 (1) (g) of the Constitution. 
A provision like this, which is undoubtedly 
conceived of with the laudable motive of 
curbing some of the malpractices ir the 
beedi industry, is likely to shut the door 


of employment for the home worker if car- - 


ried to its logical end. The provision is 
not only in excess of the requirements cf the 
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situation but is likely to defeat the very ob- 
ject of this legislation. (Para 47) 


(E) Beedi and Cigar Workers (Condi- 
tions of Employment) Act (1966), Section 4 
(3) ~- The provisions in Section 4 (3) re- 
garding grant of licenses are not unreason- 
able restrictions on right to carry on busi- 
mess or trade —~ Sufficient safeguards have 
been indicated in Sections 4 and 5 in the 
matter of grant of licenses. AIR 1961 SC 
705, Ref. 1961-2 Lab LJ 213 (Mad), Dist. 
(X-Ref: Constitution of India, Article 19 (1) 


(g)} and (6) ). (Paras 30, 31) 
(F) Industrial Employment Standing 
Orders Act (1946), Section 2-A — Sch. L 


Model Standing Order 11 — Standing Order 
requiring all workmen to be at work in esta- 
blishment at times fixed and notified and to 
cover the hours of work will be operative 
in case of full time workers only and not 
part time workers —- No prohibition can be 
read in the Standing Order against employer 
making a contract different fom the Order. 

(Para 51) 


= (G) Beedi and Cigar Workers (Condi- 
tions of Employment) Act (1966), Sec- 
tion 21 (8) —- The provision for a paid 
weekly holiday in Section 21 (8) and the 
provisions of Sections 26 and 27 with regard 
to annual leave with wages will not apply 
to a part-time workman in industrial premi- 
ses whe does not voluntarily choose to work 
for full hours of work notified under Sec- 
tion 22 read with Section 17 on all days 
or requisite number of days — Sections 26 
and 27 do not apply at all to home-workers 
—~- (X-Ref: Beedi and Cigar Workers (Condi- 
tions of Employment) Act (1966), Secs. 26 
and 27), (Paras 58, 55, 59) 


In the case of a home worker, it is im- 
possible to determine what are the total full 
time earnings and it is therefore not pos- 
sible to determine the daily average of such 
full time earnings for the days on which he 
might have worked in the month imme- 
diately preceding the grant of leave, In 
the same manner where an employee in an 
industrial premises has a contract for a part 
time job and he does not choose to work for 
all the days for the full hours notified, it is 
equally impossible to determine what are. his 

time earnings and what is his daily 
average of the Il time earnings for the 
days on which he worked during the month 
preceding, In the case of both these types 
of employees, therefore, the provisions of 
Sections 26 and 27 are inoperative. To an 
employee in an industrial premises where 
the contract is for a part-time job and the 
employee does not in fact work for the full 
hours notified in the premises, even sub- 
section (8) of Section 21 will not apply, 

(Para 

(H) Interpretation of Statutes — Legis- 
lation by amending judicial decisions is a 
well known method. and if successfully im- 
plemented the new provisions will have to 
be interpreted according to their own langu- 
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age and content — (X-Ref: Civil P, C. 
(1908), Pre.) (Para 48) 

(I) Beedi and Cigar Workers (Condi- 
tions of Employment), Rules (1968), Rr. 36 
and 37 — All the rules framed under the 
- Act are upheld as legal and valid — Rule 36 


is not unreasonable nor fastens any extra or ` 


irksome liability upon tbe manufacturer or 
contractor — The provisions of the maximum 
limit of 5 per cent chhat as well as the pay- 
ment of half wages for rejected bidis in 
Rule 37 are reasonable — There is no invi- 

tous discrimination by refusing to classify. 


AIR 1969 SC 378, Distinguished. (X-Ref: 
Constitution of India, Aricle 14.) 

. (Paras 56 to 59) 
Cases Referred: Chronological Paras 
(1970) AJR 1970 SC 129 (V 57) = 

1970-1] SCR 400, M,s. Vrajlal 


‘Manilal and Co. v. State of Madhya 
- Pradesh 
(1969) AIR 1969 SC 878 (V 56) = 
1969-1 SCA 871, State of Kerala 
v.- Haji K. Kutty 
(1967) AIR 1967 Guj 148 (V 54) = 
(1967) 1 Lab LJ 447, Ramanlal 
Chimanlal v. State of Gujarat 4] 
(1966) AIR 1966 SC 370 (V 53) = 
(1964) 2 Lab LY 633, D. C. Dewan 
Mohideen Sahib and Sans v. United 
` Bidi Workers’ Union 27, 
(1966) (1966). 1 Lab LJ 717 = 1966-12 
Fac LR 226 (SC), Shibu Metal 
Works v. Their Workmen 
(1964) AIR 1964 SC 355 (V 51) = 
1964-2 SCR 838, M/s. Basti Sugar 
Mills Ltd. v. Ram Ujagar 
(1963) AIR 1968 SC J591 (V 50) = 
1963-1 Lab LJ 270, Bhikusa Yamasa 
Kshatriya v. Union of India 10, 54 
(1962) AIR 1962 SC 486 (V 49) = 
1961-2 Lab LJ 663, Bibi, Bidi Leaves 
and Tobacco Merchant’s Association 
v. State of Bombay 
(1962) AIR 1962 SC 517 (V 49) = 
1962-1 Cri LJ 497, Shankar Balaji 
v. State of Maharashtra 52, 53, 54 
(1962) AIR 1962 SC 1402 (V 49) = 
1962-1 Lab LJ 400, M/s. Orissa 
‘ Cement Ltd. v. Union of India 40 
(1961) AIR 1961 SC 418 (V 48) = . 
1961 (1) Cri LJ 570, Manohar Lal . 
v. State of Punjab A 
(1961) AIR 1961 SC 705 (V 48) = | 
1961-2 SCA 150, Kishan Chand v. 
Commr. of Police, Calcutta 80 
(1961) (1961) 2 Lab LJ 213 = 1961-2 
Mad L] 42, Abdur Rahim v. 
State of Madras 15, 38 
(951) ATR 1951 SC 11€ (V 38) = 
1950 SCR 759, Chintamanrao vy. 
. State of Madhya Pradesh 26 
DESHMUKH, J.:— These are ten peti- 
tions filed by various types of persons. con- 
nected with the beedi industry who could 
described in the language of the im- 


pugned Act as principal employers, contrac- > 


tors and employees. For the various rea- 
gons detailed in the petitions, all of them 
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seek a writ of mandamus prohibiting the 
respondents Nos. 1 to 4 from giving effect 
to the provisions of the Beedi and Cigar 
Workers (Conditions of Employment) Act, 
1966 (No, 32 of 1966) (hereinafter referred 
to as the Act), and further seek a declara- 
tion that the provisions of the Act and the 
Rules made thereunder are void, ineffective 
and beyond the legislative competence of 
the Legislature and interfering unreason- 
ed with fundamental rights of the peti- 
oners, 


2. Out of these petitioners, the peti- 
tioners in Special Civil Application Nos. 891, 
392. 393 of 1969, No. 409 of 1968, and 
Nos. 45] and 453 of 1969, as also those in 
Special Civil Applications Nos. 513 and 514 
of 1969 are the beedi manufacturers who 
could be appropriately described as princi- 
pal employers in the language of the Act; 
the petitioner in Special Civil Application 
No. 410 of 1968 is a contractor, and the 
petitioner in Special Civil Application No. 
411 of 1968 is an employee. 


8. The provisions of the Act are 
impugned mainly on two grounds. It is 
urged that there was no legislative compe- 
tence in Parliament in the matter of enact- 
ing this law and it is also urged that its 
provisions interfere with the freedom of con- 
tract and trade of the petitioners in a man- 
ner which is beyond the scope permitted by 
the reasonable restrictions in clause (6) of 
Article 19 of the Constitution, It is also 
argued that assuming that the restrictions 
were to be considered as reasonable, they 
are not in the interests of the general pub- 
lic. A faint attack is also .made on the 
ground of infringement of Article 14, inas- 
much as the provisions of the Act are 
styled as arbitrary, unreasonable, oppressive 
and discriminatory. 


4, Before we go to the provisions 
of the Act and the attack of the petitioners 
against the general or specific provisions. 
thereof, it may be noted that there seems 
to be a long history behind the dispute be- 
tween the beedi manufacturers and the 
workers who are ve, in this industry. 
The attempts made by the authorities till 
now to give some benefit to the workers of 
this industry have proved abortive. This 
measure on an all India basis is therefore 
enacted: with a view to provide for the wel- 

re of the workers in the beedi and cigar 
establishments and to regulate the conditions 
of their: work and for other matters connect- 
ed therewith. This being so, it would be 
necessary, in our view, to make a brief re- 
sume of the history of this dispute, as also 
to notice the peculiar working conditions 
that seem to exist in this industry, for the 
purpose of understanding the provisions of 
the Act, as also the attack at is made 
against it. The history relating to the dis- 
pute, as also the facts that constitute the 
present nature of the working of that indus- 
try, have to be gathered from judicial deci- 
sions. So far as- the pleadings are concern- 
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ed, they were not particularly helpful from 
that point of view. When arguments pro- 
gressed in that behalf it was 
the Bar that the prior history relevact- to 
the background of this litigation and the 
provisions relating to the welfare of beedi 
workers may be gathered from judicia. de- 
cisions. At a later stage, the learned assis- 


tant Government Pleader made availabe to . 


us a report of the Minimum Wages Com- 
mittee appointed by the Governmert of 
Maharashtra for inquiring into the condi- 
tions of employment in any tobacco manu- 
factory including beedi-making. This was 
a tripartite Committee in which the manu- 
facturers, the labour and the State were 
represented, 


5. Though beedi industry may exist 
all over this country, it seems to ke in 
existence on a very large scale in the 
States of Madras, Andhra Pradesh, Maha- 
rashtra and Madhya Pradesh. So far as 
the actual process of manufacture is con- 
cerned, it appears to be a very simple one. 
Bundles of wrapper leaves are soaked in 
water to soften them and then they are cut 
with a pair of scissors into rectangular shape 
of average dimensions. The dimensions, 


however, vary from quality to quality and 


the brand of the manufacturer. Generally 
it appears that it is somewhere between 


8” to 3.2” in length and I.5” to 1€” in 
breadth. On occasion, an improvised tin 
plate of the proper shape and size is pro- 
vided to enable the workers to cut leaves 
into an appropriate size. The igi lzaves 
are mainly obtained from the tendu plants 
which grow in the wild forests of Clanda 
and Bhandara districts in the Vidarbha Ragion 
of this State. It appears that so far as 
Maharashtra is concerned, the tobacco which 
is popular is Nipani and Gujarati varieties. 
In order to cheapen the cost of production, 
the manufacturers: are also known to mix 
inferior quality of tobacco with this tokacco: 
A small quantity of tobacco is put-on the 
leaf and then it is rolled into a triangular 
manner between the fingers and the palms 
of the hand into a conical shape and the 
top of the broad end is closed by beading 
it over the wrapper with the finzers. The 
other tip is tied with a piecé of thread of 
varying colour according to the choice of 
the manufacturer. The quality of the beedi 
depends upon the quality of the wrapper 
leaf, the quantity of tobacco, and the rature 
of the mixture, with of course proper roll- 
ing. Though there are three different ways 
in which the manufacture of beedi is Jone, 
in all those modes a common factor is that 
the worker is given leaves at home for the 
purpose of wetting and cutting, and the 
quantity of leaves as well as tobacco are 
issued to each worker on the basis 


of the mixture and leaves which 
may be required for winding 1000 
beedis. This is the general mode, but 


the actual issue to each worker consists of 


a 
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the quantity given on the basis of hi capa- 
city to be able to roll his beedis. 


6. The three broad manners in 
this in- 
dustry are (1) Factory or Sadar :ystem, 
(2) Contract or Thekedari system, a (8) 
Khep cr Gharkhata system. There also 
appears to be a fourth system kncwn as 
seller-buyer system, but the experience relat- 
ing to this system and the studies made by 
the Committee show that this is more or less 
a theka or contract system, though it is 
given the form of sale and purchase. Inves- 
tigations conducted regarding the a<counts 
maintained by such manufacturers shcw that 
though an entry of sale of mixture of sobacco 
and leaves is made -in the accornt, no 
cash is ever paid. While showing tle pur- 
chase of beedis, what is paid is oxly the 
difference between the two. For the pur- 
pose of understanding the present cispute, 
this variation in the system is not strictly 
relevant and it would be enough to note the 
manner in which the three broad ystems 
indicated above. work, 


7. In the factory system, a worker 
attends the factory between stated hours 
when tobacco is issued to him. He is sup- 
posed to have brought the wetted and cut 
eaves with him for the purpose cf. roll- 
ing beedis by sitting in the facto-y pre- 
mises of the employer. He is paic, how- 
ever, on a piece-rate basis on the srength 
of the beedis rolled by him during the day. 
Even ‘in the matter of facto system, 
where the factory has some definite hours 
of work during the day so far as incividual 
workers are concerned, there are œ rigid 
working hours. The worker seems to be 
free to come and go at anv time le likes 
but he is obliged to be present in tle fact- 
ory within stated hours when the isue of 
raw materials takes place. 


8. Under the contract system which 
is also the Thekedari system, the Tuaekedar 
is generally an experienced beedi roler who 
takes the-work of getting beedis roled by 
other workers. He agrees to produce a 
certain result, namely, the preparacion o 
stated number of beedis within a stated 
period, and for this work he is givea some 
margin or commission. The  coatractor 
engages workers who prepare beedis either 
at their own residence or in any working’ 
place appointed for that purpose b~ the 
contractor. The workers prepare beedis 
in the same’ manner as in the factcry and 
deliver to him the rolled beedis =t the 
end of the day. The contractor ezamines 
them and such of them as he thinks are 
sub-standard are rejected and this is known 
as chhat, All the beedis so collected by 
the contractor after deducting the elhat are 
sent to the principal employer, who in 
most of the cases, has a second round of 
inspection and rejection. The doubl: chhat 
is one of the grievances made in the indus- 
try and is being complained against by the 
workers, The principal employer p-ys the 
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contractor at the stated rate, and after he 
cnllects this money after settling his account 
with the principal employer, the contractor 


ays the wages to the labourers engaged ` 
be him. ` 


9, In the Gharkhata system, the 
worker takes the tobacco and beedi leaves 
home, cuts the beedi leaves at his residence, 
end delivers the prepared beedis at the 
work-place or the shop or the stock factory 
of the employer. In this system also, the 
contractor may intervene and do the work 
o: distribution on behalf of the principa 
employer. It has been found by the Mini- 
mum Wages Committee appointed by the 
S-ate of Maharashtra in their report publish- 
ed in 1964 that in all these systems the 
bzedi leaves are almost invariably cut by 
the workers at their residence and this work 
tekes about 1% to 2% hours. The Com- 
ittee of course noted only one exception 
ož a manufacturer at Pandharpur who was 
getting the work of cutting the leaves from 
male workers also in the factory. and during 
the factory hours, If this solitary exception 
is excluded, the normal manner of working 
‘aspears to be that wetting and cutting is 

ne at home and rolling is done either in 
the Pee provided by the contractor or in 
the factory of the principal employer. In 
the Gharkhata system both the ‘process of 
wetting and cutting and rolling are conduct- 
¢1 in the private house of the beedi roller. 


10. — It was found that the conditions 
o2 work of most of the workers in this indus- 
try were most unhygeinie and payments 
were extremely low. Attempt was therefore 
made in the erstwhile State of Bombay to 
fic the minimum wages by a notification 
under the Minimum Wages Act in the year 
1351, which Order came into force from 
Slst March, 1952. The rates in the erst- 
while State of Bombay were again revised 
ir the year 1955. The rates in the Vidar- 
baa Region were revised in June 1958 and 
ir. the Marathwada Region in July, 1959. 
However, the notification fixing the revised 
retes of wages in the Vidarbha Region did 
‘ not have smooth sailing, and though the 
retes were fixed by the notification dated 
11-6-1958, they came into force on 1-T- 
1958. However, these rates were not ac- 
tually paid to the employees by the em- 
‘p.oyers of -Bhandara District and a large 
majority of the beedi factories in Bhandara 
Listrict came_ to be closed as a protest 


against the alleged unduly high rates of 
wages. The notification then came to be 


challenged and clauses 8 to 7 of that noti- 
fication were struck down by the Supreme 
Court in Bidi, Bidi Leaves and Tobacco 
Merchant’s Association v., Bombay State, 
AIR 1962 SC 486. It was held that 
ckuses 8 to 7 of the notification were ultra 
vires of the Minimum Wages Act but the 
retes fixed were valid and legal. It was as- 
sumed at that time that the Factories Act 
applied to the beedi industry and the Mana- 
ger of a factory was- prosecuted for viola- 
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tion of Section 79 (11) read with Section 99 
of the Factories Act, 1948. The trial Court 
convicted him but in the revision application 
filed in the Court of Session the Sessions 
Judge. took the view that he was not a wor- 
ker within the meaning of the Factories Act. 
He therefore, made a reference to the High 
Court, but the High Court rejected the re- 
ference and co ed. the conviction, The 
Supreme Court, however, after entertaining 
the appeal with Pon leave, held that the 
employee in the beedi industry was not a 
worker and the benefits of the Factories 
Act could not be extended to him. A noti- 
fication was then issued by the State Cov- 
ernment under Section 85 of the Factories 
Act extending the provisions thereof specifi- 
cally to this industry. Even then the em- 
ployee could not get any benefit as the 
Supreme Court again held in Bhikusa Yama- 
sa Kshatriya. v. Union of India, ATR 1963 
SC 1591 that the employee may be a wor- 
ker under the Factories Act but he was still 
not entitled to the benefits of the Act as 
the provisions of Sections 79 and 80 of that 
Act required that a worker should be paid 
for the leave allowed to him at the rate 
equal to the daily average wage of his total 
full time earnings for the days on which he 
worked during the month immediately pre- 
ceding his leave exclusive of any overtime 
and bonus but inclusive of dearness allow- 
ance and cash equivalent of the advantage 
accruing through the concessional sale to the 
worker of focdgrains and other articles. Tẹ 
has been held in that judgment that order 
that the benefits of leave with wages may 
accrue, two ings are necess The 
worker must work for a day, an during 
that day he must put in full-time work, so 
that the vane vere of his total full-time 
earning could be calculated. Since in the 
beedi industry, there was no such time to 
be found for work either in the contract or 
in the statute, it was impossible to calculate 
the daily average wage on the basis of total 
full-time earnings. It is in this manner that 
the employees again failed to get any bene- 
fit whatsoever. it is against this background 
that the Committee was set up for investi- 
gation, and one of the recommendations of 
the Committee was that a comprehensive 
legislation seems to be necessary in order 
to provide better amenities ‘for the workers 
of this industry. This therefore is the back- 
ound against whi e present Act has 
een drafted ard it seeks to take into ac- 
count not only what had taken place till now 
ut also declares the object with which this 
poe of legislation has been undertaken by 
arliament. 


11. _ We were referred to the State- 
mient of Objects. and Reasons of this ‘Act 
during the arguments at the Ber, It is true 
that for interpreting the provan of a sta- 
tute, the Statement of Objects and Reasons 
could not be strictly relevant, nor could it in- 
fluence or decide the meaning of the provi- 
sions of the Act. However, it is equally a 


1972 ea 
well-known method of trying to interpret a 
istatute to see what is the mischief that 


was prevalent which was sought to be era- 
dicated and what was the object in view of 
the Legislature, and to examine whether in 
the provisions we find in the statute that 
object has been carried out. It is only from 
that point of view that we have looked at 
the Statement of Objects and Reasons which 
is reproduced at page 1853, Part II, ec- 
tion 2, of the Gazette of India Extraozdi- 
n . 


ary: 
“STATEMENT OF OBJECTS AND 
REASONS . 


The working conditions prevailing in the 
beedi and Cigar establishments are unsetis- 
factory. Though at present the Factories 
‘Act, 1948, applies to such establishments, 
there has been a tendency on the part of 
employers to split their concerns into smaller 
units and thus escape from the provisions of 
the said Act. A special feature of the incus- 
try is the manufacture of beedis throigh 
contractors and by distributing work in the 
private dwelling houses where the workers 
take the raw materials given by the 2m- 

the contractors a hi a 
ployee relationship not being well defiaed 


ifficulties. The labour is unorganised 
and not able to look after its interests. 


2. One or two State Governments pass- 
ed special Acts to regulate the conditions of 
work of these workers but found themselves 
unable to enforce the law owing to the tact 
that the industry is highly mobile and tead- 
ed to move on to an area where no such zes- 
trictive laws prevailed. It became necessary, 
therefore to have Central Isgislation on the 
subject. The Bill seeks to provide for the 
regulation of the contract system of wak, 
licensing of beedi and cigar industrial pre- 
mises and matters like health, hours cf wak, 
spread over, rest periods overtime, annual 
hfe with pay, distribution of raw materials, 
etc, 

8. The main provisions of the Bill heve 
been explained in the notes on clauses.” 
The aboye quotation shows, that the Legis- 

ture was aware of the fact that the exten- 
sion of the provisions of the Factories Act 
to the establishments of Beedi industry Ze- 
sulted invariably in splitting up the cai- 
cerns into smaller units. The Legislature 
was also aware of the fact that special fea- 
ture of the industry was that manufacture of 
beedis through contractors and by distri- 
buting work in the’ private dwelling houses 
where the workers take the raw materiels 
given by the employers or the contractors. 
There is also further awareness that employer- 
employee relationship was not well-defined 
and therefore the n of the Fact- 
ories Act met with difficulties, and that the 
labour in this industry was unorganised and 
was not able to look after its own inte- 
ests. It was also noted that the attemot. 
of some of the States to legislate in this 
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behalf was not successful as the incustry 
was found to be highly mobile. Under all 
these circumstances, the necessity for Cen- 
tral legislation was felt and a Bill was 
mooted to provide for the regulation œŒ the 
contract system of work, licencing of beedi 
and cigar industrial premises and matters 
like health, hours of work, spread-over rest 
eriods, overtime, annual leve with pay, 
istribution of raw materials etc. 


12. It may therefore, be notec that 


+ 


_ so far as the avowed object cf this Iæjsla- 


tion, ‘as seen from the Statemert of 
Objects and Reasons, is concerned, it is to 
preserve the industry. with all its component 
parts working in the manner they do brt the 
anxiety is to introduce some regulatixn in 
the employer-employee relationship anc to 
obtain certain benefits to the empbyees 
which were hitherto denied to them. We 
are particularly pointing out at this prelimi- 
nary stage this background because the so- 
called contractor or the middla-man is styl- 
ed by the employees have been a mater of 
some concern to the employees as well as 
to the State who wishes to look afte- the 
welfare. of the employees. The judgments 
which we have referred to by way ot his- 
torical background also indicate that -here 
are certain good and bad points abou- the 
systems that are prevalent in the maruifac- 
ture of beedis. The contractor, it is uwged, 
is very often a man of straw. In fac, he 
is the creation of the principal empoyer 
who puts him forward on many occsions 
as a screen to avoid his own responsibility 
towards the employees. Another Eroad 
grievance was that there is double checking 
and rejection of beedis or double chhat out 
of which the second chhat at the primipal 
manufacturers place is invariably in the ab- 
sence of the employee. is chhat was al- 
leged to be most irrational ard deperting 
upon the whim of the employer. The zudg- 
ments also show that so far as the heuse- 
work or the Gharkhata system is concemed, 
there was an advantage to the empbyea 
with some kind of disadvantage to the em- 
ployer. Persons who could spare tin= in 
their own houses but could not move out 
for the purpose of employment get ready 
employment and can supplement their in- 
come from agriculture on other sou-ces. 
They were in a position to work as and 
when leisure was available and like a fac- 
tory employee there was no xigour of at- 
tending the factory or the work at sthted 
time and for stated number of hours. As 
against this, the judgments again indicate, 
as also the report of the Committee shows, 
that pilfering was a vice of this industry and 
was reckoned as an existing factor. By pil- 
fering the tobacco which is the most walu- 
able ingredient, the employees were abl: to 
eam some income by again rolling it into 
beedis and selling them. 


18. With all these factors known @ 
the Legislature, an attempt is not made in 
this Act to eliminate or stop the cont-act 
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system altogether. The attempt is to regu- 
late it and also to regulate the employer- 
employee relationship with a view to make 
it more beneficial to the employee. That 
being so, we find several provisions in this 
Act which recognise the contractor as a part 
and parcel of the beedi industry. “Con- 
tractor” has been defined in clause (d) of 
Section -2 of the Act. He is again referred 
to when the term “contract labour” or “em- 
ployee” has been defined. Several. functions 
which the employer has to perform are also 
‘performed by this contractor, inasmuch as 
e delivers tobacco and leaves to the home 
worker and collects the rolled beedis after 
application of chhat. He’ also makes. pay- 
ment to them. In the Act, as well as in the 
rules framed thereunder, how the raw mate- 
rials shall be distributed, how the chhat 
shal] be applied and what the oe em- 
ployer or the contractor will do in that 
ehalf has been laid down. It therefore, 
appears to us that the contractor as was 
understood in this industry has been re- 
tained as an integral part and there is no 
attempt to eliminate him altogether, though, 
of course, the attempt is to eliminate the 
vices that appeared to have crept into this 
industry through the agency of the contrac- 
tor. l , 


14. Before again we ecifically 
deal with the objections raised on behalf of 
the petitioners, it may be noted that this is 
an Act in the nature of a restriction on the 
right of trade and commerce granted by the 
Constitution to any citizen. The right to 
practise any profession, or to carry on any 
occupation, trade or business is guaranteed 
by Article 19 (1) (g). Undoubtedly the pre- 
sent Act is in the nature of restrictions on 
that fundamental right. Since the funda- 
mental right of the present petitioners falls 
under clause (g) of Article 19 (1), it is open 
to the State to make laws imposing in the 
interests of the general public, reasonable 
restrictions on the exercise of that right. 
Shri Phadke for the petitioners argued that 
it is not being disputed in the returns, nor 
could it be disputed that the impugned Act 
is in the nature of restrictions on the funda- 
mental right of the titioners to conduct 
their business of bidi manufacture, The 
moment it is possible to say that a particu- 
lar statute or law or the rules made there- 
under are in the nature of restrictions on the 
fundamental rights, it is for the State to 
point out that the restrictions embodied in 
the statute or the rules are reasonable and 
also necessary in the interests of the general 
public. It is not for the the petitioners to 
show that the restrictions are unreasonable, 
but the burden of proof is on the State to 
point out that looking to the public interests 
involved, the restrictions put are reasonable. 
In M/s. Vrajlal Manilal and Co. v. State of 
Madhya Pradesh, AIR 1970 SC 129 the 
Supreme Court was dealing with the provi- 
sions of an Act enacted for regulating the 
trade of tendu leaves by creating the Stato 
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monopoly and debarring some persons in- 
cluding contractors who had committed de- 
fault in the prior contracts and those who 
had no prior experience from participating 
in the sale and purchase of tendu fiver 
When such a restriction was challenged as 
unreasonable and infringing the provisions 
of Article 19 (1) (f} and (g) of the Consti- 
tution, the Supreme Court observed as fol- 
lows in paragraph 10: 

“It is well recognised that when an 

enactment is found to infringe any of the 

Ras under Arti- 
cle 19 (1), it must be held to be invalid 
unless those who support it can bring it 
under the protective provisions of clause (5) 
or clause (6) of that Article. To do so, the 
burden is on those who seek that protection 
and not on the citizen to show that the 
restrictive enactment is invalid.” 

From this point of view, we find that 
in the pleadings so-called, not much infor- 
mation was made available to this Court for 
judging how the restrictions contemplated by 
the impugned Act are reasonable or are in 
the public interests. However, whatever 
material the State wanted us to look into 
has now been examined by us. It consists 
of the findings given by Court dealing with 
the prior cases arising out of this beedi 
industry, the referénces to certain reports of 
Commissions from time to time, and the re- 
port of the Minimum Wages Committee ap- 
pointed by the State Government in 1964. 
Having placed this material before us, it 
will have to be seen on examination of the 
restrictions, as also the approach of the State, 
whether those who support this Act have 
been able to discharge this burden to de- 
monstrate that the provisions are not only 
in the public interests but the restrictions are 
reasonable, 

15. We have alread 
the attack is mainly twofold. 
tack is about the legislative | competence, 
and the other is about the unreasonable- 
ness of some of the provisions contained in 
this Act. .So far as the first attack is con- 
cerned, we do not find much substance in 
it. In the returns filed on behalf of the 
State, reliance is placed upon the Entry 24 
of List IM in the Seventh Schedule. of the 
Constitution. That en deals with the 
welfare of labour including conditions of 
work, provident funds, employers liability, 
workmen’s compensations, invalidity and old 
age ‘pensions and maternity benefits. While 
arguing before us, however, reliance was 
placed on behalf of the State by the learned 
Assistant Government Pleader on Entries 7, 
22, 23 and 24. The learned Assistant Govern- 
ment Pleader alternatively argued that even 
if these entries mere found not strictly rele- 
vant, there is nothing to prevent Parliament 
from passing an Act like the one before us 
under Entry 97 of List I in the Seventh . 
Schedule. If the matters contained in the 
Act squarely fall under the welfare of labour 
including their conditions of work, and the 
employers liability and the maternity bene- 


indicated that 
The first at- 
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fit etc., then undoubtedly the Act is sup- 
orted by the provisions of Entry 24 of 
ist II in the Seventh Schedule. If it were 
to be imagined that there is no specific pro- 
vision anywhere in the entries containec. in 
the other Lists; it would be a matter not 


enumerated in Lists IL and III and weuld. 


fall in the residuary Entry 97 of Lis: I. 
Shri Dharmadhikari, learned Assistant Gov- 
ernment Pleader, also relied upon a jrdg- 
ment of the Madras High Court in Abdur 
Rahim v, State of Madras, 1961-2 Lab LJ 
218 (Mad) to support his argument of the 
constitutionality of the Act. On an exemi- 
nation of the entries in List HI, we are setis- 
fied that the subject-matter of the present 
legislation could fall principally urder 
Entry 24 but also partly under Entries 7, 
99 and 23. Entry 7 deals with contracts of 
various types but excludes only contracts re- 
lating to agricultural land. Entry 22 deals 
with trade unions, as also with industrial and 
labour disputes. Entry 23 deals with social 
‘security and social insurance, and emp oy- 


ment and unemployment. Besides these 
three, entry 24 deal: with welfare ot lakour 
including conditions of work, employer's 

‘There are 


liability and ma aay benefits. 
other subjects covered, by entry 24 but no 
reference need be made to them as the pre- 
sent Act does not contain any provision 
relating to those subjects. This Act, as 
we have pointed out, is principally for the 
purpose of providing better amenities to the 
workers in the beedi industry and to regu ate 
their conditions of work, as also other 
matters connected therewith. If it is found 
that under the garb of a certain contract 
with a person who has no bargaining pover, 
conditions of work are enforced which 
would otherwise be undesirable from the 
public point of view, it is competent for the 
State to intervene and to lay down cordi- 
tions of work which will be consistent with 
the welfare of not only the employee con- 
cerned but also the welfare of the commu- 
nity at large, which is the public interast. 
We do not therefore-see why the present 
legislation should not fall under one or all 
entries and principally under-Entry 24 of 
List III in the Seventh Schedule. We do 
not think that it is necessary to resort to 
the residuary Entry 97 in List I though -m- 
doubtedly if it were necessary to go to it it 
would cover the present piece of Legisla- 
ton. 


16. Mr. Qazi for some of the em- 
ployers argued that a very artificial defni- 
tion of an “employer” has keen enacted end 
persons who have no direct contract or 
nexus with the principal manufacturer or 
‘ employer has been artificially made an em- 
ployer under this Act and is further mzde 
answerable for various things which might 
occur behind his back and without his kncw- 
ledge. If this grievance has any substamce 
it would be a relevant pon to consider 
when the reasonableness of the provisions is 
ean but so far as legislative compe- 
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tence is concerned, it is open to the Legis- 
ature to make a deeming prcvision aad to 
attribute a certain character to a ferson 
which the contract made by him does not 
attribute to him. But hardship or unreason- 
ableness is a different concept from legisla- 
tive competence. We do not therefore think 
that it is possible to countenance the chal- 
lenge of the petitioners that Parliamen- had 
no authority to enact the present Act. The 
challenge to the constitutionality of the Act 
thus fails. 


17; The second challenge appears 
to us to be more substantial and requires a 
closer examination. In the context o: the 
history behind this legislation and the pre- 


vailing method of manufacturing bsedis, 
some of the provisions of this Jegis-ation 


may be noted for the purpose of under- 
standing their implications. Section 2 deals 
with definitions, ere is ro  partcular 
quarrel with ‘clauses (a) to (d) of that Sec 
tion. However, so far as the definition of 
“contractor” contained in clause (d) is con- 
cerned, it is to be noted that the contractor 
is defined to be a person who, in re.ation 
to a manufacturing process, undertaker to 
produce a given result by executing the 
work through contract labour or who en- 
gages labour for any manufacturing process 
in a private dwelling house and includes a 
sub-contractor, agent, munshi, thekedar or 
sattedar. So far as the arguments o: the 
petitioners: are concerned, what is © be 
noted is that the definition seeks to inzlude 
the work got done by engaging labour for | 
the manufacturing process in a private 
dwelling house as the work produced or the 
result produced by the contractor, This 
will have some relevance when the defini- 
tion of employer is being considered. ‘The 
definitions which may be required to be re- 
ferred to very often in the farther discus- 
sions are the following ones in Section 2 of 
the Act: 


“(d) “contractor” means a person who, 
in relation to a manufacturing process, 
undertakes to produce a given result by 
executing the work through contract lebour 
or who engages labour for any manufectur- 
ing process in a private dwelling house and 
includes a sub-contractor, agent, menshi, 
thekedar or sattedar; 


(e) ‘contract labour’ means any p2rson 
engaged or employed in any premises by or 
through a contractor, with or without the 
knowledge of the employer, in any manu- 
facturing process; : 

(f) ‘employee’ means a person employed 
directly or through any agency, whether for 
wages or not, in any establishment to do 
any work.. skilled unskilled, manual or cle- 
tical, includes— 


_ _ (i) any labour who is given raw mate- 
rials by an employer or a contractor for 
being made into beedi or cigar or both at 
home (hereinafter referred to in this Act as 
‘home-worker’), and 
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(ii) any person not employed by an 

employer or a contractor but working with 

e permission of, or under agreement with, 
the employer or contractor; 

g) Employer means— 

a) in relation to contract labour, the 
principal employer, and 

(b) in relation to other labour, the per- 
son who has the ultimate control over the 
affairs of any establishment or who has, by 
reason of his advancing money, supplying 
goods or otherwise, a substantial interest in 
the control of the: affairs of any establish- 
ments and includes any other person ta 
whom the affairs of the establishment ara 
entrusted, whether such other person is call- 
ed the managing agent, manager, superin- 
tendent or by any other name; 

(h) ‘establishment’ means any place or 
premises including the precincts thereof in 
which or in any part of which any manufac- 
turing process connected with the making of 

eedi or cigar or both is being or is ordi- 
narily, carried on and includes an industria] 
premises; 

(i) ‘industrial premises’ means _ an 
place or premises me being a private dwel- 
ling house), including the precincts thereof, 
in which or in any part of which any indus- 
try or manufacturing process connected with 
the making of beedi or cigar or both is 
being, or is ordinarily, carried on with or 
without the aid of power; 

(k) ‘manufacturing process’ means any 
process for, or incidental to, making, finishing 
ar packing or otherwise treating any article, 
or substance with a view, to its use, sale, 
transport, delivery or disposal as beedi or 
cigar or both; 

(m) ‘principal employer’ means @ per- 
son for whom or on whose behalf any con» 
tract labour is engaged or employed in any 
establishment; 

(n) ‘private dwelling house’ ‘means a 
house in which persons engaged in the 
manufacture of beedi or cigar ‘or both re- 


side,’ 

i It would be seen that the defi- 
nition of “contract labour” includes any per- 
son engaged or employed in any premises 
by or through a contractor, with or without 
the knowledge of the employer, in any manu- 
facturing process. We have pointed out 
while describing the method of manufac- 
turing beedis that an employer can have a 
contractor with whom the very contract will 
be to supply raw materials and to receive 
finished product. How that contractor gets 
the work done is not the concern of the 
principal employer. However, by this defi 
nition in clause (e), even the labour engaged 
or employed by such a contractor in any 
premises, namely, in his own premises or 
in the private dwelling house of the respec- 
tive worker, with or without the knowledge 
of the employer, is to be treated as contract 
labour for the purposes of this Act. The 
next definition in clause (f) relating to “em- 
ployee” is again a very wide definition, It 
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means a person employed directly or through 
any agency, whether for wages or not, in 
any establishment to do any work, 
skilled, . unskilled manual or clerical 
an er includes any labour who is 
given raw materials by an’ employer or a 
contractor for being made into beedi or cigar 
or both at home, or any person not em- 
ployed by an employer or a contractor but 
working with the permission of, or under 
agreement with, the employer or contractor. 
The person rolling beedis or cigars at his 
own: home is described in this Act as “home 
worker”. Not only those who are employed 
as such but those who are merely engag 

for werk or who are permitted to do cer- 
tain work in the premises are included: in 
the wide definition of employee by this Act; 


_ I9. It may be noted that the above 
reference to the two definiticns of “contract 
labour” and “employze” refers to establish- 
ments. This Act conceives of two different 
places of work. “Industrial premises” is 
therefore defined in clause (i) to mean a 
pare or premises, not being a private dwel- 

ing house, including the precincts thereof, 
in which or in any part of which any 
industry or RE, process connected 
with the making of beedi or cigar or both 


is being- or is ordinarily, carried on with 
or without the aič of power. What is 


manufacturing process is also defined in 
clause (k) to cover any process for, or inci- 
dental to, making, finishing or packing or . 
otherwise treating any article or substance 


with a view to its use, sale, transport, deli- 


very ar disposal as beedi or cigar or both. 
When the manufacturing ‘process is thus 

own, a place or premises where any part 
incidental to this process goes on would be 
an industrial premises. A larger definition 
is still to be found when the word “establish- 
ment” is defined in clause (h). It includes 
any place or premises including the precincts 
thereof in which or in any part of which 
any E process connected with 
the making of beedi or cigar or both is 
being, or is ordinarily, carried on and in- 
cludes an -industrial premises. “Private 
dwelling house” defined in clause (n) means 
a house in which persons engaged in the 
manufacture of beedi or cigar or both reside. 
The cumulative effect therefore, is that the 
house of home workers would be “establish- 
ment” and industrial premises are included 
in the general definition of “establishment”. — 
The place where a worker also resides is 
specifically excluded from the definition of 
“industrial premises”. It could thus be seen 
that whether the place where the manufac- 
ture of beedis takes place is a regularly en- 
gaged place by the emplover or the con- 
tractor = the purpose of labourers to gather 
and perform, or whether it is merely a dwel- 
ling house where the home-worker takes 
leaves and tobacco and rolls them all of 
them would be covered by the definition of 
“establishment”, With this wide meaning of 
“establishment” in view, it would at once 
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be appreciated that the definition of >m- 
ployee” in clause (f) comprises in it every 
erson, whether he is working in the regu- 
lar factory premises as such or whether he 
is working in his own home. It will also 
include not only those who are regularly 
employed but who are merely engaged to 
do certain types of work. It would further 
include a person who is merely permittec to 
work by the contractor . or the emplover. 


Very comprehensive definitions are thus 
made of the words “employee”, “establ sh« 


ment”, “contractor” and “contract labour’. 
20. 


nition covers in relation to the 
abour, the “principal employer”. 
would at once point out that where the con- 
tract labour is either engaged or employed 
y a contractor and the employer has no 
knowledge of whom the contractor has em- 
ployed or engaged, he would still be the 
principal employer in relation to such œn- 
tract labour. This is therefore a deeming 
definition of “employer? where the œn- 
tractual relationship of employer and em- 
ployee may not exist. Law atttributes to 
such a person the character of being the 
employer vis-a-vis the contract labour. ‘The 
second part of the definition contained in 
sub-clause (b) makes the person employer in 
relation to “other labour,” when he has he 
ultimate control over the affairs of an esta- 
blishment or who has, by reason of his 
advancing money, supplying goods or otker- 
wise, a substanital interest in the control of 
the affairs of any establishment, and includes 
any other person to whom the affairs of -he 
establishment are entrusted, whether such 
other person is called the managing agent, 
manager, superintendent or by any other 
name. In this definition the. basis is -he 
establishment, and we have already seen 
how wide the definition of “establishment” 
is. The home-worker’s home where the 
family is rolling beedis with the help of 
the raw material supplied to them becomes 
an establishment. If a person has ultimate 
control over the affairs of such an establish- 
ment or even though he has no direct control 
but by reason of advancing money or supply- 
ing goods or otherwise, has a substantial 
interest in the control of the affairs of any 
establishment, he would be the employer, 
no matter that he entrusts the actual affairs 
of such an establishment to be managed by 
a person designated as the managing agent, 
manager, superintendent or by any other 
name, The last clause will even include 4a 
contractor if that is the designation by a 
articular employer to a person who is 
ooking after the’ affairs of an establishment 
but in which establishment he has a sub- 
stantial interest in the control of its affairs 
by reason of his advancing money, supp-y- 
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ing goods or otherwise. In other words, it 
appears to us that with a view to make 
certain provisions with the evowed object 
of. passing on certain benefits to the wor- 
kers of the beedi industry ard to regulate 
their relationship with the employer, these 
definitions have been enacted for the pur- 
pose of incorporating the further provisions 
which now deal with the relationship be- 
tween ths employer and employee, as also 
the benefits which are to accrue from the 
administration of this Act. The learned 
counsel on behalf of the petitioners have 
very severely attacked the extended defini- 


~ ton of “employer” contained in sub-clause’ 


(a) of clause ©) of Section 2, but we shall 
revert to it a little later, 


. Ot. As in many such regulatory 
measure, this Act envisages that no employer 
shall use or allow to be used any placa or 
premises unless he holds a valid licence 
issued under this Act, and no such premises 
shall be used except in accordance with 
the terms and conditions of such licence, 
For the purpose of issuing such licences, as 
also for the purpose of performing al] or 
any of the functions under the Act, the, 
State Government is authorised to appoint 
a competent authority by notification in the 
official Gazette. That is the provision of 
Clause (c) of Section 2. Section 4 enjoins 
on a person who wants to use or allows to 
be used any place or premises as industrial 
premises, to make an application in wc-iting 


‘to the competent authority, in such form 


and on es tos of such fees as may be 
prescribed, for a licence to use, or allow 
to be used. such premises as an industrial 
premises. It may at once be made clear 
that though manufacture of beedis is con- 
templated by this Act in industrial pre- 
mises as well as other establishments, the 
need for a licence is confined to industrial 
premises only. Sub-section (1) of Section: 4 
vests the competent authorify with the 
power to decide whether to grant or refuse 
a licence, and while doing so, it is require 

to have regard to the’ matters mentioned in 
Clauses (2) to (e) of that sub-section. They 
relate to the suitability of the place or pre- 
mises, the previous experience of the appli- 
cant, the financial resources of the applicant 
including his financial capacity to meet the 
demands arising out of the provisions of. 
the laws for the time being in force relat- 
ing to welfare of labour, the disclosure 
whether the application is mace bona fide 
on behalf of the drat .. himself or in 
benami for any other person, and’ the 
welfare of the labour in the locality, the 
interests of the public generally and 
such other matters as may be prescribed. 
Sub-section (7) of Section 4 deals with 
the State Government’s power to ‘ssue 
directions and to prescribe conditions under 
which a licence could be issued. Sub-sec- 
tion (4) of Section 4 lays dovm the time- 
limit and egies of a licence and the method 
and mancer of renewal thereof. Sub-sec- 
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tion (5) of Section 4 lays down that the 
competent authority shal! not grant or renew 
a licence unless it is satisfied that the pro- 
visions of the Act and the rules made there- 
under have been substantially complied 
with. Sub-section (6) deals with the sus- 
pension and cancellation of a licence and 
the method thereof. Sub-section (8) enjoins 
`a duty on the competent authority to pass 
an order in writing with reasons when a 
licence is being refused or is not renewed. 


22. Section 5 deals with the appeals 
against orders refusing to prant or renew a 
licence or cancelling or.suspending the 
same. It is not particularly necessary to 
note the provisions of the appointment of 
Inspectors and their powers which are con- 
tained in Sections 6 anc 7. The provisions 
of Sections 8 to 16 are more or less similar 
to the provisions of the Factories Act deal- 
ing with the same subject and no particular 
grievance is being made before us so far 
as these provisions are concerned. The pro- 
visions of Section 17 which are again very 
similar to the provisions of the Factories Act 
contained in Chapter VI thereof relate to 
the working hours of industrial . premises. 
Here again no particular complaint is made; 
but reference to the working hours will be 
made when the questions of considering 
leave, the terms and conditions of working 
and the calculation of wages for leave period 
are to be taken into account. The same 
approach will apply to the provisions of 
Section 18 in the matter of deciding what is 
overtime. No particular reference was made 
to Sections 19 and 20. So far as Section 21 
was concerned, there is no quarrel with 
sub-section (1) relating to the closure of in- 
dustrial premises on one day in a week. 
The dispute relates to sub-section (3) dealing 
with the payment of wages for that dav on 
the basis of the daily average of the total 
full-time earnings. We ‘will consider this 
attack along with the common dispute re- 
lating to that expression and the method of 
calculation which is also relevant for the 
provisions of Sections 26 and 27. Sec- 
tions 22 to 25 were also not referred to as 
disputed sections. 


23. Sections 26 and 27 are subject- 
ed to a very serious attack by the employers. 
They object to the provisions of annual leave 
with wages contained in Section 26, It 
takes a working day as a measure for cal- 
culating 20 days of work Li led by him 
during the previous calendar year, for ena- 
bling the employee ‘to obtain one day of 
leave with wages. Section 27 deals with 
the payment to be made for the leave with 
wages and lays down the measure as the 
daily average of the total full-time earnings 
for the days on which he had worked during 
the month immediately preceding his leave 
exclusive of any overtime earnings and 
bonus but inclusive of dearness and other 
allowances. What is total full-time earning 
is a matter of serious contest and it will be 
considered separately in due course. Sec- 
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tion 28 is not challenged as such but only 
in relation to the. extended responsibility of 
the employer under the artificial definition 
contained in sub-clause (a) of clause (g) of 
Section 2. The provisions of sub-section (1 
of Section 29 are challenged on the groun 
that they will entail considerable labour in 
maintaining accounts of the work done out- 
side the industrial premises and all that _ 
work will not worth it at all. So far as 
Section 81 is concerned, the quarrel again 
is confined to a person who is not actually 
by reason of contract an employer but is 
artificially made an employer by the ex- 
tended or deemed definition of this Act, 
Sub-section (1) of Section 81 enables an em- 
ployer to terminate the services of an em- 
ployee who has served with him for more 
than six months only by one month’s notice 
and that too for a reasonable cause. If, 
however, the services of an employee are 
to be dispensed with on a charge of miscon- 
duct supported by satisfactory evidence, no 
such notice is necessary. In either of these 
cases, the action taken by the intermediary 
like the contractor proving unreasonable or 
unlawful may be responsible in creating 
liabilities for the principal employer, though 
his own contract with the contractor or the 
contractor's contract with the employee does 
not contemplate any such effect. Sub-sec- 
tions (2) and (8) of Section 81 are merely 
incidental to the dispute relating to the ter- 
mination of services, and if the extent of rea- 
sonableness of the provisions of sub-sec- 
tion (1) is once declared or decided, the 
other provisions will automatically apply to 


‘those persons who are in fact employers and 


are liable to answer for their own acts. 


24, Section 33 deals with the gene- 
ral penalty for offences, Contravening any 
of the provisions of the Act or any rule made 
thereunder, or failing to pay wages or com- 
pensation in accordance with any order of 
the appellate authority passed under cl. (b) 
of sub-section (2) of Section 81 is declared 
a penal offence punishable for the first time 
with fine which may extend-to two hundred 
and fifty rupees, and for a second or any 
subsequent offence, with imprisonment for 
a term which shall not be less than one 
month or more than six months or with 
fine which shall not be less than one hun- 
dred rupees or more than five hundred 
ruppees or with both. This provision again 
is challenged on the same ground that un- 
reasonable vicarious responsibility is being 
extended even to penal consequences for 
acts which may have beén done in utter 
ignorance of the principal employer. 


25. Sub-section (2) of Section 39 is 
thereafter challenged as creating an unne- 
cessary burden and a sort of hindrance in 
the smooth working of industry which 
has traditionally gone on without much dif- 
ficulty -on either side. This relates to the 
application of the provisions of the Indus- 
trial Disputes Act to disputes between the 
employer and the employee relating to the 
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issue by the employer of raw materials to 
the employees, the rejection by the 2m- 
ployer of beedi or cigar cr both made by 
an employee, and the payment of wages for 
the beedi or cigar or both rejected by. the 
employer. By Rule 34 of the rules framed 
mide: Section 44, a dispute of this type is 
made referable to the Latour Officer roti- 
fied under the Bombay Industrial Relations 
Act, 1946, of the local area in which the in- 
dustrial premises is situated. The Lakour 
Officer is supposed to hold a summary in- 
quiry, and for that purpose he is authored 
to hold such inquiry as he may cons:<ler 
necessary after, of course, giving an oppor- 
tunity to both sides to represent their cases. 
Section 40 deals with the effect of laws ind 
agreements which are inconsistent vith the 
present Act. Section 41 vests a power in 
the State Government tc exempt certain 
industrial premises or class of employers or 
employees from the operation of this act. 
Section 42 gives the Central Government 
power to give directions to a State Gov- 
ernment as to the carrying into execution of 
the provisions of the Act. Section 43 ex- 
cludes from the operation of this Act sri- 
vate dwelling houses where the owner 
or occupier carries on any mamniac- 
turing process in such private dwelling hæse 
with the assistance of the members of his 
family living with “him in such dwelling 
house and dependent on him, There i; a 
proviso to this section which says that the 
owner or occupier thereof should not be an 
employee of an employer to whom the Act 
applies. Section 44 is about the general 
rule-making power. 


26. We have generally summarised 
the provisions of the Act to point cut how 
the avowed intention of the Legislature is 
intended to be translated into action by 
making the various provisions. It wold 
now be appropriate to consider the particu- 
lar objections raised regarding the ind vi- 
dual provisions of this Act. The principal 
argument in that behalf is that the definition 
of “employer” is unduly enlarged to cover 
relationship which is not that of an em- 
ployer and employee at al] and has there- 
fore imposed obligations upon the princizal 
employer which are far beyond the necessi- 
ties of the situation. That the Legislature 
can enact a deeming provision and create 
a legal fiction is not being doubted. If this 
Act is in the nature of restrictions on the 
fundamental right of carrying on business 
and trade by a citizen, it is logical that zhe 
restrictions proposed to be imposed must, in 
the first instance, be in the interest of rhe 
general public and also answer, the descrip- 
tion of being reasonable. The concept of 
reasonableness has not been defined by «he 
Constitution, and rightly so. It may not be 

ossible always to lay down abstract stan- 
face of what reasonableness should imrly, 


nor is it possible to indicate ‘a general pat- 
tern which ought to be observed. Since 


life is becoming more and more compkx, 
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situations do arise in the matter of trade and 
business which were never conceived cf. It 
would therefore be appropriate in eack case 
to consider the nature of the right a leged 
to have been infringed, the underlying pur- 
pose of the evil that is sought to be eradi- 
cated and the disproportion of the imposi- 
tion, the prevailing conditions at the time 
and the nature of the trade and business 
which is sought to be controlled, These are 
all considerations which must enter the judi- 
cial verdict in finding out whether the par- 
ticular restrictions are reasonable or other- 
wise. We may with advantage refer to the 
provisions of an Act which was passed by 
the then Legislature of the Central Provin- 
ces and Berar, namely, the C. P. and Berar 
Regulation. of Manufacture of Bidis ‘Agri. 
cultural Purposes) Act, 1948. In some of 
the districts of the then Central Provinces 
and Berar, it was found that the Agricultu- 
ral Jabour and villagers generally took to 
beedi-making to such an extent that agricul- 
tural Jabour was not available in sufEcient - 
number for paddy cultivation. The Act of 
1948 was therefore passed, which complete- 
ly prohibited beedi-making in certain parts 
of the then State during certain period. 
Those restrictions were challenged as un- 
reasonable and were struck down ultimate- 
ly as unreasonable. That was in Chintaman- 
rao v. State of Madhya Pradesh, AIR 1951 
SC 118, While examining the provisicns of 
that Act, the question that was formulated 
for consideration by their Lordships was 
whether the total prohibition of carrying on 
the business of manufacture of beedis within 
the agricultural season amounts to a reason- 
able restriction on the fundamental rights 
mentioned in Article 19 (1) (g) of the Consti- 
tution. It was observed that unless it was 
shown that there was a reasonable relation 
of the provisions of the Act tc the purpose 
in view, the right of freedom of occupation 
and business cannot be curtailed by it. One 
of the tests of reasonableness therefore that 
was suggested was that there caught to be a 
reasonable nexus between the evil that is 
sought to be eradicated and the provision 
which is in the nature of a restriction, It 
was also indicated that even assuming that 
some restriction is necessary, the limitation 
proposed ought not to be arkitrary or ex- 
cessive in nature beyond what is required 
in the interest of the general public. In that 
context, it was suggested that the word “rea- 
sonable” implies intelligent care and delibe 
ration, that is, the choice of a course which 
reason dictates. Legislation which arbizrari- 
ly or excessively invades the richt cannct be 
said to contain the quality of reasonableness 
and unless it strikes a proper balance be- 
tween the freedom guaranteed in Articls 19 
(1) (g) and the social control permitted by 
clause (6) of Article 19, it must be held to 
be wanting in that quality. In the coursa 
of the discussion, it was also suggested that 
a provision enacted may appear reasonable. 
However, from the language in which it is 
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couched, it may be possible to extend those 
- restrictions to purposes which are not con- 
stitutionally warranted. In such circumstan- 
ces. when the language . employed is wide 
enough to cover restrictions both within and 
without the limits constitutionally permis-, 
sible the legislative action affecting such a 
right must be held to be wholly void. These 
‘generalizations, of course, are restricted to 

e particular facts of that case, but the-prin- 
ciple underlying -is of great assistance in 
judging: what is reasonable in respect of a 

articular piece of legislation. ‘We were re- 
erred to several judgments by the learned 
counsel on both sides which contained cer- 
fain instances or illustrations where the pro- 
visions were either held valid or invalid. 
We may make a passing reference to them 
while examining the particular provisions of 
the impugned Act, ‘They are essentially 
decisions dealing with the particular facts 
before the Supreme Court, but undoubtedly 
they are a good guide so far as the 
principles on which the conception of rea- 
sonableness is to be tested. 


27. One of the principal grievances 
on behalf of the petitiorers is that the prin- 
cipal employer who merely engages contrac- 
tors in some cases at least, genuine inde- 
pendent contractors would find himself in 
a very precarious condition under the 
visions of this Act. The definition of “em- 
ployer” in clause (g) of Section 2, and 
more particularly in sub-clause (a) thereof, 
is emphasised in that behalf. The definition 
which we have quoted above shows that 
the employer means, in relation to contract 
labour, the principal employer. Now, the 
principal employer has been defined in 
clause (m) to mean a person for whom or 
on ‘whose behalf any contract Jabour is en- 
gaged or employed in an establishment. 
Now, “establishment” is again a very wide 
term, as we have already indicated. The 
words “contract labour” mean any person 
engaged or employed in any premises by or 
through a contractor, with or without the 
knowledge of the employer, in any manu- 
facturing process. These definitions assume 
that there would be a contractor who is 
engaging or employing labour in any premi- 
ses, namely, his own or in the respective 

remises of the home-workers, without the 
Loeledge of the employer. The cases 
which have til now gone to the Supreme 
Court in the matter of beedi industry show 
that there were various contractors through 
whom the workers or the home-workers were 
engaged. The plea of the prosecution or 
the labourers, as the case may be, has al- 
ways been that the principal employer is 
the real employer and not the contractor. 
The institution of contractor is a_ device 
created for the purpose of evading the pro- 
visions of the Factories Act. It is also 
created for the purpose of evading any res- 
ponsibility for payment and looking to the 
welfare of the toiler in the industry. The 
decisions indicate that two different 
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conclusions were reached depending upon 
the evidence led before e Court. In: 
some cases, the contractor was held to be 
an independent contractor and the employees 
engaged by him could not therefore have 
any relationship of master and servant with 
the principal employer. one of the 
judgments which were referred to, namely, 
D. C. Dewan Mohideen Sahib and Sons v. 
United Bidi Workers’ Union, 19642 Lab 
LJ 633 = (ATR 1966 SC 870), a finding 
of fact was given by the Labour Court that 

e middleman, that is, the contractor was 
a mere camouflage and the real employer 
was the appellant himself. The Legislature 
therefore knew when the present Act was 

assed that there are manufacturers who 
ave- genuine contractors from whom they 
purchase beedis and to whom they supply 
raw materials at stated rates. There are . 
also manufacturers who create the contractor 
as a mere middleman merely for the pur- 
pose of evading the responsibility cast upon 
the employer under the various laws. In 
fact, when the contractor is a sham contrac- 
tor, the attempt is even to get rid of the 
contractual relations which ought to flow 
from the relationship of master and servant. 
Against this background, and with all the 
material that was collected through the 
various Committees and Commissions, the 
intention of the ae Act certainly does 
not appear to eradicate the contractor alto- 
gether. Otherwise, a definition like the 
one in clause (d) of Section 2 could not be 
ce of. In-spite of the fact that there 
may be genuine contractors engaged by the 
principal employer, the concept of master 
and servant capes y has been extended 
to the labour engaged by the contractor 
with or without the knowledge of the prin- 
cipal employer, 


_ 28 The other part of the definition 
of the word “employer” finds place in sub- 
clause (b) of clause (g) of Section 2. Not 
much fault could be found with this defini- 
tion as it deals with a person who has the 
ultimate control over the affairs of any esta- 
blishment or who has, by reason of his 
advancing money, supplying goods or other- 
wise, a substantial interest in the control of 
the affairs of any establishment, and natural. 
ly includes any other person to whom the 

airs of any such establishment are entrust- 
ed with whatever name or label that may 
be given to such person. Here the con- 


cept is that the person who is obviously the 
manufacturer has a direct interest in the 


affairs of the establishment. However, he 
has given it a_ different form by appointing 
a middleman like the managing agent, 
manager, superintendent or any other per- 
son given a particular designation. This is 
the same concept which we find was a ques- 
tion of fact decided in the case of D. C. 
Dewan Mohideen Sahib and Sons, ‘AIR 
1966 SC 870 (cit; sup). Such a person is 
undoubtedly an employer and cannot evade 
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the responsibility that ought to be fastened 
on the shoulders of the employer, There 
can therefore be no quarrel with the defi- 
nition of “employer” in sub-clause (b) of 
clause (g) of Section 2. 


29. What precisely is then the 
effect of the definition contained in sub- 
clause (a) of clause (g) of S. 2? He is the 
employer and would be as such answer- 
able for everything that such an emplcyver 
is required to do under the Act. The Brst 
and the primary necessity for him would 
be to see that not only does he obtain a 
licence for his industrial premises but he 
sees to it that a contractor who would lava 
an industrial premises obtained a licence. 
This is clear from the provisions of Sec- 
tion 8 which lay down that the employer 
shall not use or allow to be used any pace 
or premises as an industrial premises with- 
out obtaining-a licence. So far as obtain- 
ing a licence for an industrial premises is 
concerned, we do not think that the idez. of 
the licence by itself could be consicered an 
unreasonable restriction. If the incustrr is 
to be controlled for the purpose of enforc- 
ing certain provisions in the interests of the 
employees, directing the employer to have a 
icence which contained the conditions urder 
which the industry is to be run is a nor- 
mal and well known mode of coatrol ing 
industries these days. The appointmert of 
a competent authority with the powers to 
issue licence cannot therefore be complain- 
ed of as unreasonable. We may incidentally 
point out that. Mr. Qazi for. some of the 
petitioners complained against the provisions 
of some of the clauses of sub-section (3) 
of Section 4. Section 4 deals with the 
creetion of a competent authority who 
will deal with the issue, cancellation and 
renewal of licences, as also with the 
terms and conditions on which licerces 
hav2 to be applied for and: given. Mr. 
. Qazi said that sub-section (3) of fec- 
tion 4 permits the competent authority 
to decide whether to grant, or refuse a 
licence, and for that purpose it is to 
have regard to the matters mentioned 
in the clauses that follow. Even this 
broad provision is challenged by Mr. 
Qazi on the ground tkat it seems ta 
leave an unfettered discretion in <he 
authority either to grant a licence or to 
refuse a licence. The last clause of zhe 
opening portion of ‘sub-section (3) mere- 
ly requires the competent authoritv to 
have regard to the -matters that follow 
but it does not indicate that if-an ap- 
plicant fulfils the conditions that follow, 
a licence ought to follow as a matter of 
course. He further adds that Clause (b) 
in that sub-section speaks of the previ- 
ous experience of the applicant, «md 
clause (d) requires the applicant to cis- 
close whether the application is mede 
bone fide on behalf of the applicant him- 
self or in benami of any other person, 
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_ 30. We do not think . that th 
criticism of Mr. Qazi has amy substance.) | 
Provisions of this type where the ccmpe- 
tent authority is authorised to. give 
licences with certain directions with re-l. 
gard to certain matters could not be 
styled by themselves as unreasonable. In 
Kishan Chand v. Commr. of Police, AIR 
1961 SC 705 the question was whether 
the provisions of Section 39 of the Cal- 
cutta Police Act, 1866 were an unrea- 
sonable fetter or restriction on the 
fundamental rights of a citizen guaran- 
teed under Article 19 (1) (g) of the Con- 
stitution. Under that section, the Com- 
missioner of Police was authorised to 
issue licences to eating houses. The 
provisions of Section 39 quoted in the 


. judgment: show that the Commissioner 


of Police was authorised at his discre- 


-tion from time to time to grant lic2nces 


to the keepers of such houses or rlaces 
of public resort and entertainment upon 
such conditions to be inserted in every 
licence as he, with the sanction of the 
State Government from time to time 
shall order, for securing the good beha- 
viour of the keepers of the said houses 
or places of public resort or entertain- 
ment and the prevention of drunkenness 
and disorder among the persons fre- 


.quenting or using the same; and the said 


licences may be granted by the said 
Commissioner, for any time not exzeed- 
ing one year. The Supreme Cour: re- 
pelled the argument that no guidance 
was given in this section to the Zom- 
missioner of Police .in the matter of 
principles on which the licence could be 
granted or refused. Their Lordships 
pointed out that the object is contained 
in the section itself, namely. to finc out 
the capacity of the applicant to secure 
good behaviour of the keepers of the 
said houses and his capacity to prevent 
drunkenness and disorder among the 
persons frequenting or using the same. 
It was also pointed out thet there was 
a provision to make an appeal in case 
the grievance was that the licence was 
arbitrarily rejected. 


_ 81. If the provisions of Sections 
4 and 5 of the Act are read together, it 
would be amply clear that sufficient 
safeguards have been indicated not only 
for the purpose of guiding of competent 
authority in the matter of issue of licen- 
ces but for the purpose of correcting] . 
any errors committed by such authcrity. 


“Under sub-section (7) of Section 4, the 
` State 


Government was authorised to 
issue in writing to the comretent autho- 
rity such directions of a general charac- 
ter as the Government may consider 
necessary in respect of any matter re- 
lating to the grant or renewal of Ecen- 
ces under that section. This.is there- 
fore the first safety. valve where the 


c- State Government is going’ to guide the 


` ‘tions of this Act. 
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zompetent authority as to how licences 
-© should be granted or refused. If in spite 
of the fact that a particular applicant 
tlaims to fulfil all the requirements of 
_the law the competent authority wants 
to reject a licence to him, it is required 
to pass an order in writing with reasons 
therefor. Such a speaking order is. sub- 
jected to an appeal under the provisions 
of Section 5. Viewed in the light of these 
provisions, we think that the conditions 
enumerated in sub-section (3} of Sec. 4 
could not be considered to be either un- 
_ reasonable or unconnected with, the sub- 

ject of granting licences. The previous 
axperience of the applicant may be of 
some assistance in considering whether 
he should be granted a licence. The 
previous experience might indicate whe- 
ther he was found to be an employer 


who had attempted to flout the provi-- 


sions of the Act with a view to deprive 
the employees of their legitimate bene- 
fits. Mere want of previous experience 
may not, we ink, by itself come in 
the way of a person from trying to start 
a beedi industry for the first time. In 
the same way. no grievance can be made 
if the applicant is required to disclose 
whether he himself is the real proprietor 
of the industry or he is merely a bena- 


midar for someone else. This may be a. 


very relevant matter because the provi- 
sions of this Act create for the first time 
additional, and to some extent onerous, 
responsibility on the employer. The 
financial responsibility particularly is an 
important one, and unless the manufac- 
turer is able to bear it and discharge 
it properly, the benefits which are in- 
tended to reach the home-worker or the 
other employees of the industry may 
not be really effective. From that point 
of view, not only the provisions of 
Clause (d) but also of Clause (c) relat- 
ing to the financial resources of the ap- 
plicant and his capacity to meet the 
demands arising out of this Act seem to 
be reasonable. As their Lordships said 
in the judgment referred to above. we 
think ‘that the creation of a competent 
authority and the provisions of Secs. 4 
and 5 are not meant merely to refuse a 
licence but to grant it but with due care 
and caution after examining the propo- 
sitions whether the applicant will be in 
fact in a position to carry out all the 
demands that arise from the implica- 
We would therefore 
reject the argument of Mr. Qazi, that 


the provisions of Sections 3 and 4 read | 


together are unreasonable. 


32- An important ‘circumstance 
that may be noted in the matter of 
licence is that the provisions from Sec- 
tion 3 to Section 25 are meant only to 
cover industrial premises and not other 
establishments. The expression “indus- 
trial premises”. has been used in this 
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case to cover every place of the -con- 
tractor or the manufacturer where the 
manufacturing process is going on but 
excludes from its operation the private 
dwelling house where the home-worker 
is rolling beedis. This provision has 
some history behind it. An attempt was 
made to extend the provisions of the 
Factories Act to premises where less 
than 20 workers were working in the 
place maintained by the contractor or the 
employer, as the case may be. The idea 
therefore was that all premises except 
the private dwelling house of the home- 
worker should be subjected to certain 
discipline and liability which are con- 
ceived of by the Factories Act. We find 
that several provisions in this Act are 
bodily copied from Chapter VI of the 
Factories Act. Since all other premises 
except. the private dwelling house 
are now required to be covered by the 
benevolent provisions of Sections 3 to 
25. the sckeme of licensing has been 
introduced for all industrial premises. 
At the same time, it may be noted that ` 
the question of licence was restricted to 
industrial premises only as defined by 


this Act. Out of these provisions, only 
sub-section (3) of Section 21 is now 
specifically challenged before us and 


not the others: Though we started thig 
discussion with a view to examine .the 
implications of this Act and the liabi- 
lities that would be cast upon the em- 


‘ployer since all these provisions relate — 


to the duties of the employer, we are 
examining them generally for the pur- 
pose of finding out their inherent rea- 
sonableness or otherwise, and also for 
the purpose of finding out whether the 
additional responsibility created by these 
provisions should really be fastened up- 
on the principal employer in addition to 
the contractor who would directly en- 
gage the employees himself. If an indus- 
trial premises is there, it is but legiti- 
mate that it should conform to the 
standards of cleanliness and safety as 
contemplated by the provisions of Sece 
tions 8 to 16. ° No quarrel can be made 
with the provisions of working hours 
contained in Section 17 and the payment 
of overtime if in fact a person works 
for more than what is expected of him. 
The only point that may be noted at 
this: stage is that even in the case of 
genuine contractors, the principal em- 
ployer would. still be responsible to see 
that all the provisions: of these sections 
are observed faithfully and truly by the 
contractor engaged by him. When we 
reach the consideration of Section 33, 
we will point out how such a proposition 
is going to cast onerous and sometimes 
almost impossible responsibility upon the 
employer. We will also indicate gene- 
rally the effect of literal enforcement 
of the provisions of this Act upon the © 
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normal working of the industry 
exists at present 


3d. We do not think that the 
provisions of Section 22 relating to the 
notice of periods of work or tke oher 
provisions of Secs. 23 to 25 are in any 
Way unreasonable so far as the working 
in an industrial premises goes. Even 
the provisions of Sections 21, 26 anc 27 
which have to be considered toge her 
would not appear to be unreasonable so 
far as a workman engaged or emplcyed 
in an industrial premises is ccncermed 
and who has to his-eredit full-time hours 
of work according to the concept of. full- 
time of this Act. The provisions of sub- 
section (3) of Section 21 deal wita a 
weekly holiday regarding the industrial 
premises and there is no such provision 
of a weekly holiday so far as the heme 
worker is concerned. A common provi- 
sion of annual leave with wages is made 
for all employees, whether they work 
in the industrial premises or whe-her 
they work in their own houses. That 
is the scheme of Sections 26 and 27, 
and the challenge that is held out is in 
respect of the extension of the concept 
of annual leave with wages to home- 
workers as well as to those workers in 
industrial premises who have no fix 
hours of work according to the terms 
of the contract under which they are 
engaged. Since this constitutes an im- 
portant independent atteck on the cea- 
sonableness of the statute, we will con- 
sider this ‘separately after the -present 
question relating to the d 
employer contained in sub-clause (a) of 
clause (g) of Section 2 is disposed of 


34. Sub-section (1) of Section 29 
was styled as rather onerous by Mr. 
Qazi who-represented some of the 2m- 
ployers. Under this provision, the əm- 
plover has to make an application for 
obtaining permission to permit the wet- 
ting or cutting of beedi cr tobacco leeves 
being done outside the industrial pre- 
mises. Under sub-section (2) of Sec. 29, 
a record of this work has to be main- 
tained in the form prescribed. Mr. Qazi 
said that this will unnecessarily add to 
the workload and the record sought to 
be created may not be of particular ase. 
While Mr. Qazi was making this com- 
plaint, we asked him whether the tendu 
leaves and tobacco are being issued to 
the workers in the industrial rrem-ses 
for being taken home. He had to admit 
that wherever the tendu leaves are is- 
sued, they are invariably issued for be- 
ing taken home and the work of wetting 
and cutting is never dore in the incus- 
trial premises, We then asked him whe- 
ther his clients and other similerly 
situated manufacturers maintain any re- 
cord of this issue. Mr. Phadke for scme 
of the other employers admitted thas a 


as it 


efinition of 
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record was being kept. Mr. Qazi com- 
sulted some persons who were insiruct- 
ing him and admitted that a reco-d of 
issue was being maintained. If some 
kind of record is being already main- 
tained about this. issue of leaves, we 
fail to understand how maintaininz the 
same record in a definite form prescrib- 
ed is going to add to the workload of 
the manufacturers. It may be noted 
that one of the provisions of this Act 
by way of-regularising the relaticnship 
of employer and employee envisages dis- 
putes that may arise and the settlement 
thereof. Sub-section: (2) of Sectim 39 
contemrlates one of the possible dispu- 
tes between an employer and. emrloyee 
relating to the issue by the employer of. 
Taw immaterial to the emplcyee and the 
summary settlement thereof by the 
Labour Officer as provided by Rule 34. 
It cannot be gainsaid that such a dispute 
may arise. If a dispute can arise and 
has to be. settled, it is necessary that 
some record is required to be maimtain- 
ed, so that the complaint made could be 
tested against some tangible evidence. 
35. We may now roint to the 
provisions of S. 31 which by themselves 
appear to us to be wholesome and neces- 
sary in the interests of safety and onti- 
nuity of employment. The szrvices of an 
employee who has served for more than 
six months are not to be lightly dispen- 
sed with except for a reasonable zause 
and that too after giving one menth’s 
notice in writing or wages in lieu there- 


of. There is of course a proviso which - 


énables the employer to dismiss an em- 
ployee -without notice if he is charge- 
sheeted for misconduct supported by 
satisfactory evidence and a domestic in- 
quiry is held by the employer by okserv- 
ing the rules of natural justice. The 
question again here does not relate to 
the reasonableness of the  prov-sions 
themselves, but it mainly relates to the 
responsibility of the principal employer 
in respect of the acts done or omissions 
committed by a genuine contractor in 
relation to the employees either engaged. 
er employed by him The provisions of 
sub-sections (2) and (3) of  Secticn 31 
deal with the remedies available tc the 
employee for getting his grievances re- 
Gressed, where he wants to complain 
that he is -discharged, dismissed oz re- 
trenched without a proper cause or ~with- 
out following the proper procedure. The 
consequences that may follow inzlude 
not merely compensation for wrongful 
termination but in a given case, rein- 
statement with back wages. All these 
effects of the litigation between the 
genuine contractor and the emip_ovee 
would create a heavy burden against 
the principal employer which would be 
unreasonable, as if he was directly com- 
mitting all the errors which are in fact 
committed by the contractor. 
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36. Section 33 is the culminating 


section dealing with the condequences 


that should follow from the contraven- - 


tion of any of the provisions of this Act 
and those consequences are to be borne 
by all the employers as such which ob- 
viously include the principal employer. 
Section 33 says that any person who 
contravenes any of the provisions of 
` this Act or any of the rules made there- 
under or fails to pay wages or compen- 
sation in accordance with any order of 
the appellate authority passed. under 
Clause (b) of sub-section (2) of Sec. 31, 
shall be punishable for. the first offence, 
with fine which may extend to two hun- 
dred and fifty rupees. and for a second 
-or any subsequent offence, with impri- 
sonment for a term which shall not be 
less than one month or more than six 
months, or with fine which shall not 
be less than one hundred rupees or more 
than five hundred rupees or with both. 


37. Pausing here, we may now 
look back in retrospect on all the provi- 
sions cumulatively for the -purpose of 
examining the reasonableness of the defi- 
nition of “employer” contained in Cl. (g) 
of Section 2. We may point out some 
of the special features of ‘this industry. 
The report of the Minimum Wages Com- 
mittee of 1964 made available to us bv 
the learned Assistant Government Plead- 
er indicates that piecemeal legislation 
has failed. Even the Statement of Objects 
and Reasons shows that the attempt of 
some of the States to regularise the rela- 
tionship of employer and employee in 
this industry failed for the simple rea- 
son that this was a mobile industry and 
immediately shifted to another State 
where similar restrictions, were not ‘to 
be had. We may note here that it was 
stated at the Bar :by Mr. Kumbhare, 
learned counsel for the employees’ Union 
that the moment the notification under 
the Minimum Wages Act was issued in 
this State, all the beedi factories in the 
‘Vidarbha Region were closed in 1958 
for three months and increasingly the 
Gharkhata system is being resorted to 
by the employers. It may also be noted 


that this industry, unlike other 
industries, does not require heavy 


machinery for its manufacturing process. 
On the contrary. it appears that the use 
of heavy machines is prohibited as the 
employment of a vast number of em- 
ployees who feed themselves on beedi 
rolling -has got to be preserved. This 
being the peculiar nature of the industry 
it seems to be sensitive in its reaction to 
the laws that are being made and the 
reaction of the emplovers appears to be 
quite sharp and immediate. The provi- 
sions of this Act must therefore be exa- 
mined in the light of this peculiar nature 
of this industry. As we read the provi- 
sions of this Act, logically taken to their 
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conclusions, they mean that the principal 
employer is made lable civilly as well 
as criminally in respect of every facility 
that is made available to all the em- 
ployees including the home-worker. Even 
when therefore a genuine case of a con- 


tractor exists and that . contractor, 
having received full payment from 
the principal employer, fails to 


make payment to his own employees, it 
will amount to the principal employer 
not making payment or failing to make 
payment of wages. This will expose 
him to consequences which are -civil as 
well as criminal. He may have to face 
a litigation before the Payment of Wages 
Authority as that Act is made applica- 
ble to this industry by Section 28 of this 
Act. He will further be liable to be 
prosecuted under Section 33, and if suc 

a performance is. repeated twice not by 
the same contractor but by two contrac- 
tors independently, it will be a second 


offence of the principal employer. Be 
it noted in this context that it was 


stated at the Bar by the learned counsel 
representing the Employees Union that 
there are about 5000 contractors at pre- 
sent- functioning in the’ Bhandara dis- 
trict. It was further stated at the Bar 
that two of the main manufacturers 
control almost 75 to 80 per cent of such 
business through the contractors. The 
report of the Minimum Wages Commit- 
tee shows that their questionnaire was 
responded to by 27 manufacturers from 
the Vidarbha Region. It therefore ap- 
pears that on the facts stated there is a 
of contrac- 
tors working under some of the princi- 
pal employers. Would it be proper, of 
course on the footing of continuing the 
beedi manufacture in the same manner 
and on the same size as it is going on 
today. .to fasten the civil and criminal 
responsibility of all these persons upon 
the principal employer? It was again 
admitted that an individual contractor 
may not be in a position: to handle more 
than 30 to 40 employees in the matter 
of issuing raw materials, collecting the 


-beedis and conducting their inspection 


If the principal employer is faced with 
the proposition of bearing all the civil 
and criminal responsibility of omission 
and commission of all these contractors 
under him the inevitable result will be 
that the manufacturer will give up the 
Gharkhata system.and may think of 
some other system which is less onerous 
under this Act. If that flows as a con- 
sequence, what is the effect of this Act? 
Does it succeed in providing welfare to 
the workers in the beedi industry in- 
cluding the home-workers, or does it 
bring the employment of the home- 
workers to an end? It does not appear 
to be the intention of the Act that the 
Gharkhata system should be stopped and 
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factory or industrial premises manufac- 
ture alone should be encouraged in tais 
= industry. 


38. In his enthusiasm to support 
this measure, Mr. Dharmadhikari, learn- 
ed Assistant Government Pleader, refer- 
red us to the judgment of the Madras 
High Court in (1961) 2 Lab LJ 213 
(Mad). He relied upon this judgment 
not only to show that the provisions of 
the Madras Act are mostly in pari 
materia with the provisions of the pre- 
sent Act but also to show that-the effect 
of that Act as envisaged by the learned 
Judges was to discourage and stop the 
home-khata system and to drive the 
labourer to the regular factories. We 
do not think that this judgment can be 
of any assistance in considering the pro- 
visions of the present Act. In the first 
instance, we find that the extended defi- 
nition of “employer” contained in sub- 
Clause (a) of Clause (g) of Section 2 is 
not to be found in the Madras Act. Tae 
definition in Section 2 (g) of the Madras 
Act quoted on page 223 of the repcrt 
compares favourably with the definition 
of employer in sub-clause (b) of Cl. ig) 
of Section 2 of the present Act. Than 
again that Act requires that. every place 
where the beedi manufacture was to Zo 
on had got to be licensed. The repcrt 
of the Natarajan Committee quoted and 
discussed by the learned Judges of tae 
Madras High Court showed that tre 
conditions under which the home-workers 
were working: were, to say the least, 
most pitiable. In some cases, there was 
no home and the term “home-worke> 
“was a misnomer. People were sitting 
under trees for rolling beedis in season 
and out of season. The learned Judges 
have taken the view that if the pro- 
visions of this Act discouraged such 


sub-human conditions of work and sought 


to provide better amenities under the 
factory conditions, there is noti- 
ing wrong in preferring the faz- 
tory manufacture of beedis, to tke 
home-khata system that was. prz- 
valent in Madras. Mr. Phadke said that 
he joins issue with the corclusion of tke 
learned Judges of the Madras High 
Court and would like to say that it is not 
in public interests to stop the home- 
khata system altogether. It is not neces- 
sary to consider that argument at all in 
the present case because the impugned 
Act before us does not seek to stop or erz- 
dicate the Gharkhata system altogethe-. 


On the contrary. it seems to preserve f. 


with the distinction that better amenities 
ought to be made available even to the 
home-workers. How can therefore tha 
provisions of the Madras Act and tha 
discussion of the learned Judges in tha 
matter of that Act be of any assistanc 


to us? . 
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39. We may consider one or two 
aspects of the same proposition, namely, 
the vicarious liability of the principal 
employer in relation to the employee at 
large. Ordinarily in matters indusirial, 
the responsibility of a person should be 
correlated to his right of superinten- 
dence or supervision. In a case fall- 
ing under sub-clause (b) of the defini- 
tion, where a pretence was being for- 
merly made that the employees were nof 
his (employer’s) employees but were 
those of the contractor, the Labour 
Courts have removed that screen and 


‘held on facts that the employer was the 


real employer. It obviously means that 
he had all the power of superintendence 
and enforcement of - discipline. If he 
neglects to do so or- tolerates a misdeed 
of his own contractor who is purely an 
employee in fact, it will stard to reason 
that the employer must be held resson- 
sible for any consequences. If we how- 
ever imagine a case of a genuine zon- 
tractor which we repeat seems to have 
been preserved by this Act, how can 
the employer have any right in law of 
supervision or interference in the 
management of the contractor in his 
own affairs? If such a principal 
employer would not have any right 
of interference or supervision over the 
affairs of the contractor in terms of his 
contract with him, is it fair to make him 
responsible for the acts of omission and 
commission of the contractor? 


40. We may here refer with ad- 
vantage to the judgment of the Supreme 
Court in M/s. Orissa Cement Ltd. v. 
Union of India. AIR 1962 SC 1402. That 
was a case under the Emplovees’ Provi- 
dent Funds Act, 1952. By notification 
under Section 7 of that Act, the Central 
Government extended the benefits of the 
Provident Funds Scheme tə contract 
labour. As the appellant Company tail- 
ed to credit in respect of contract labour 
their own contribution and the contribu- 
tion of the contract labour. proceedings 
were started under the Employees’ Pro- 
vident Funds Act. On the facts found, 
the Supreme Court observed that the 
employer, so far as the contract labour 
was concerned, was a contractor who 
paid their wages and it was not the pati- 
tioner company that could pay the con- 
tract labour. Paragraph 32 cf the Fro- 
vident Fund Scheme envisages that it is 
the employer who pays his own labour 
that must credit to the Fund not only 
his own contribution but that of the em- 
ployees. He is given in turn a right to 
deduct from the wages of the employzes 
the contribution which the employ2es 
are supposed to make. In the face of 
the Scheme, the Supreme Court points 
out; How could we say that the Orissa 
Cement Company had any right to 
deduct from the wages of the con- 
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tract labour any portion of their wages 
towards the provident fund? Such a 
direction by a notification under Sec. 7 
therefore operates unfairly and harshly 
upon the employer and could not be 
sustained under those provisioris. Apart 
from the peculiar facts in which that 
case arose, it seems to be possible to 
derive assistance from the principle on 
which it was ‘decided. If the employer 
had no right to deduct any part of the 
wages of the contract labour, he could 
not be held responsible for not deduct- 
ing it. By the same logic, if the affairs 
of the contractor could not be controlled 
by the principal employer, will it be 
fair to hold him responsible for the acts 
and omissions of the contractor? 


41. Mr. Dharmadhikari for the 


State referred us to the judgment of the. 


Gujarat High Court in Ramanlal Chiman- 
lal v. State of Gujarat, 1967-1 Lab LJ 
447 = (AIR 1967 Gui 148). That was a 
prosecution under the Factories Act (sec- 
tion 92) for breach of some rules by 
the employee of the manager of the fac- 
tory or the owner of the factory. For 
every act of omission and commission 
in the matter of the factory, the princi- 
pal employer there has been 
with the responsibility and it is obvious 
that. vicarious liability, civil or criminal 
is fastened upon the employer. Mr. 
Dharmadhikari argued that such a provi- 
sion was challenged as unconstitutional 
but was upheld’ by the Gujarat High 
Court. We again fail to understand how 
any assistance could be derived from 
this judgment. There appear to be two 
distinguishing features batween the 
provisions and the facts of that case, and 
the general provisions that are consider- 
ed in the impugned Act. The primary 
distinction is that it is the owner of the 
Factory who has overall control and 
supervision over the affairs of the fac- 
tory. If he chose to appoint a person 
and get work done which is primarily 
his, and the responsibility for which is 
also primarily his, it is legitimate that 
the responsibility for non-discharge of 
duties is also fastened upon the owner. 
That feature, as we have pointed out, 
would be absent in the case of a genuine 
contractor. There is again a very salient 
provision in the Factories Act. If we 
read the provision of Sections 92 and 
101 of the Factories Act together, if a 
breach is committed by a subordinate 
and the owner is in a position to show 
that he had taken all due and reason- 
able precautions he could, that consti- 
tutes good defence to the criminal ac- 
tion against him. No such provision is 
to be found in the present Act. Sec- 
tion 33 merely says that any person who 
contravenes any provision shall be lia- 
ble. It is not even open to the princinal 
employer to show that he had taken all 
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the precautions he could in the circum- 
stances and for whatever lapse has taken 
place, he is not responsible at all. To 
us it appears that the provisions of Sec- 
tion 33 are too drastic. Instead of pro- 
moting the object of the Act, namely, 
the preservation of the contract system, 
together with certain facilities being 
made available to the home-worker, they 
will have the tendency to disintegrate 
the present system of Gharkhata. 


42. Mr. Dharmadhikari referred 
us to the judgment of the Supreme 
Court in Manohar Lal v. State of 


Punjab, AIR 1961 SC 418. The provi- 
sions of section 7 (1) of the Punjab Trade 
Employees Act, 1940, were being chal- 
lenged as enacting unreasonable restric- 
tions upon the right of a person to do 
business. Under that provision all shops 
were required to be closed for a day 
which was the close day under the Act 
and that included even those shops 
where the owner alone worked on his 
own behalf. It was contended that this 
was an Act for the welfare of employees 
only and the owner of the establishment 
could not be compelled to close down 
his shop. This argument was negatived 
on the ground that this was an Act in 
the interests of the general publie which 
includes the welfare of all connected 
with the trade and commerce, and in 
that sense even the employer or owner 
of an establishment included under the 
clause who must be given rest, which 
is a matter of general public interest, 
and for achieving that object, Sec. 7 (1) 
was enacted. Mr. Dharmadhikari parti- 
cularly emphasises the language used by 
the Supreme Court. namely, that acts 
aprarently innocent in themselves may 
have to be prohibited and restricted in 
order to secure the efficient enforce- 
ment of the valid provisions of an Act. 
We again fail to understand how this 
principle which is undoubtedly whole- 
some could be stretched and applied te 
the situation with which. we are dealing. 
Why that provision was enacted is also 
indicated in the earlier part of the jude- 
ment by pointing out that the ratio of 
the legislation is social interest in the 
health of the worker who forms an 
essential part of the community and in 
whose welfare therefore the community 
is vitally interested. A deeming pro- 
vision which is a legal fiction may be 
made to extend the definition: but 
would it be fair and would it be in 
the public interests to make it so irk- 
some as to lead to the cessation of the 
system itself which is conceived of by 
the Act as a matter of some benefit to 
the employees, especially the home- 
workers? It may be noted that the 
home-workers are a peculiar type of 
class. They are agriculturists and other- 
wise staying in villages which may be 
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far off from the place of the principal 
manufacturer. The principal manufac- 
turer may not himself be able to reach 


this place if he were to directly deal. 


with them. An intervening agency is 
therefore a sine qua non of the Ghar- 
khata system. 
tions which are disproportionate with the 
gains which the principal employer may 
be making are fastened on him by a 
legislation of the present type, the ef- 
fect, In our opinion, would be dwindling 
down of the Gharkhata system. This 
does not seem to be in the public inter- 
ests as this is not the object of the pze- 
‘sent legislation as we read it. 


43. Mr. Dharmadhikari for the 
State and the Union sought to draw sus- 
tenance from a judgment of the Supreme 
Court in M/s. Basti Sugar Mills Lid. v. 
Ram Ujagar, AIR 1964 SC 355. In tkat 
case their Lordships upheld the exterd- 
ed definition of “workman” in S. 2 ‘z) 
of the U. P. Industrial Disputes Act, 
1947, which sought to include the ecn- 
tract labour as employees or workm=n 
of the industry itself. We may 
out that their Lordships were dealing 
with a case where the sugar mill em- 
ployed a -contractor for doing certain 
work of the factory and.in the factory 
premises. Twenty-one persons were em- 
ployed through the contractor for the 
purpose of removal of press-mud in the 
sugar factory belonging tc the mill. The 
extended definition sought to include 
such workmen as being employees of the 
sugar mill itself. The challenge to such 
an extended meaning given to the ex- 
pression “workman” was negatived om 
the ground that this was an essental 
work of the factory which the factory 
was supposed to do itself. It is entirely 
different that it appointed a contractor 
and got the work done through him. Not 
only the work was of the factory kut 
was done in the factory premises itself. 
What the factory was supposed to jo 
itself, it got it done through the agency 
of the contractor. In such <a situation, 
the deeming provision was upheld -aş 
reasonable restriction as the facts and 
circumstances of that situation demard- 
ed. We have already pcinted out tkat 
several factors have to enter the judi- 
cial verdict when the concept of reascm- 
able restriction is being tested against 
the provisions of a particular Act. Apert 
from the extended definition, the jucg- 
‘ment proceeds to point out that the 
worcs “employed by the factory” were 
capable of being. extended te include 
such workmen who were working under 
the contractor. Here again, if any razio 
is ta be drawn regarding the principles 
on which. such cases are to be decided, 
it is the nature of the work and tne 
supervision -and ‘control which the em- 
ployer is entitled to exercise in tne 
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carrying out of that work. In the’ case 
before the Supreme Court, they also em- 
phasised the fact that not only it was 
a type of work which the factory isself 
had to do but it was being carried out 
in the factory premises itself. It is not 
possible to say that a manufacturer who 
is now being styled as the principal 
employer must himself get the work of 
rolling beedis done, unless we imazine 
that the contract system is to be put an 
end to. If that was the object and was 
sought to be achieved, the provisions of 
the Act, if challenged, woulc have been 
examined from another point. of view 
altogether. If the object is to preserve 
the contractor and the Gharkhata system 
as it is, it would not be possible to say 
that the principal employer must him- 
self get the beedi rolling done under 
his personal supervision. The principle 
of the Basti Sugar Mills’ case, AIR 
1964 SC 355 cannot therefore be of any 
assistance in considering the reasonable- 
ness or otherwise of the provisions of 
the impugned Act. 


44, While trying to meet the argu- 
ment of Shri Phadke that a faithful 
implementation of the presem Act might 
see the end of the contract and the 
Gharkhata system, Mr. Dharmadhixart 
referred:us to a judgment of the Supr2me 
Court in Shibu Metal Works v. Their 
Workmen, 1966-1 Lab LJ 717 (SC). We do 
not again see, with respect, how this 
case can be used for solving the pro- 
blems which are likely to be created by 
the implementation of the present Act. 
Their Lordships were dealing in that 
case with an industrial award which 
suggested abolition of contract labour 
system. That award was ultimately up- 
held. Mr. Dharmadhikari referred us 
to a quotation adopted by the Supreme 
Court from the report of the Royal 
Commission on Labour in’ India. That 
part of the Royal Commission’s revort 
suggests that whatever the merits of the 
system in primitive times, it is now 
desirable if the management has to dis- 
charge completely the complex responsi- 
bilities laid down upon it by law anc by 
equity, tnat the manager should: have 
full control over the selection, hours of 
work and payment of the workers. We 
do not read in this judgment anything 
which suggests that contract system is 
not good for any kind of industry at all 
and that’ it must be abolished wherever 
it exists. The relevant quotation from 
the Royal Commission’s report conceives 
of a modern industry with the complex 
responsibility and it is to such a modern 
industry that the observations of the 
Royal Commission apply. We do not 
think that a doctrinaire approach is 
possible in the matter of any system as 
such. The desirability of a system is to 
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be considered from two different points 
of view. A particular system, of work 
may have inherent merit and it would 
be desirable to preserve it whatever the 
other developments that may take place. 
It may be that a particular system has 
some merit in relation to the existing 
facts and that system may be preserved 
so far as the corresponding facts conti- 
nue to exist. The Supreme Court also 
“has not adopted a doctrinaire approach 
to the abolition of the contract system 
as such. We may again point out as we 
have repeatedly done that the object of 
the present legislation is not to abolish 
the contract system and any argument 
which has validity in favour of abolish- 
ing the contract system is therefore not 
relevant at all when the merits of the 
present legislation are being examined. 


45. With this broad approach’ to 
the vicarious liability which is fastened 
upon the principal employer by this Act, 
we have mainly discussed the implica- 
tions of Section 33. It is not necessary 
to refer ‘to every provision of the inter- 
vening sections to which we have al- 
ready given a detailed reference. Wher- 
ever therefore an act is required to be 
committed or a rule is required to be 
observed by the employer, it would al- 
ways mean the intervening contractor as 
well as the principal employer. From 
the simplest provision. ‘of maintaining 
the industrial premises in a certain order 
up to the maintenance of accounts and 
payment of wages, everything is cover- 
ed by the intervening provisions and for 
each such act or omission in relation to 
those provisions committed by the inde- 
pendent contractor, the principal em- 
ployer would be answerable for civil as 
well as criminal consequences, 


46. Let us now consider whether 
this was inevitably necessary for the 
purpose of achieving the object of the 
present legislation. If it could have 
. been shown that unless this is done, the 
-~ object could not be achieved, it would 
be necessary to consider whether such 
a restriction in the circumstances: 
held reasonable restriction. We have 
now ‘the provisions cf this Act dealing 
with the question of licence. 
refer to: the expression “contractor”, in 
this context. we have always the. inde- 
pendent contractor in our mind. Mr. 
Dharmadhikari also tried to suggest 
while this judgment was being dictated 
that an independent contractor which is 
in the mind of this Court does not seem 
to have a place in the present Act. We 
told him that it does not appear to be 
the pleading either of the State or the 
Union, nor was such an argument ad- 
dressed to us during the long debate 
that took place before we reached ‘this 
judgment. However, since, he has made 
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that suggestion, we may merely point 
to the definition of “contractor” in 
Clause (d) and the definition of “em- 
ployer” in sub-clause (a) of clause (g) of 
Section 2, which clearly bears out the 
fact that such a contractor is very much 
conceived of by this Act. Even if such 
a contractor exists. the principal employ- 
er who makes a contract with such a 
contractor is tried to be roped. in for 
shouldering the responsibilities of this 
Act and therefore the propriety of the 
extended definition in sub-clause (a) of 
Clause (g) of Section 2. 


47. Now, resuming the discussion 
about the provisions relating to licences, 
which is the accepted customary mode 
of controlling an industry, we find that 
there are ample provisions which would 
achieve the objec: of the Act without 
bringing in the principal employer. We 
have already said that the provisions of 
Sections 3 and 4 appear to be reason- 
able. If that is so, under Section 3, 
every employer is required to obtain a 
licence, and an independent contractor 
who is going to engage or employ labour 
either in his own premises or in the 
premises of the home-workers in their 
own home, would be required to obtain 
a licence if he maintains an industrial 
premises. We think that the submission 
made by Mr. Kuk day on behalf of the 
Employees’ Union in the matter of the 
definition of “industrial premises” con- 
tains considerable merit. Industrial pre- 
mises hava been. defined to mean and 
include any place or premises, except a 
private dwelling house where or in any 
part of which an industry or manufac- 
turing process cormnected with the mak- 
ing of beedi or cigar or both is being, 
or ordinarily, carried on. The defini- 
tion of “manufacturing process” includes 
any process for, or incidental to, mak- 
ing, finishing or packing or otherwise 
treating any article or substance with a 
view to its use, sale, transport, delivery 
or disposal as beedi or cigar or both. 
One of the features of this industry that 
was stated before us was that-the con- 
tractor so-called has normally a place 
of his own in a village. If there are ad- 
joining’ villages, he may have one place 
for two or more villages. However, the 
important feature is that it is a place 
from which. he issues tobacco and leaves 
and where he receives’ the beedis at the 
end of the day.’ He has a. certain place 
for stocking the raw materials before 
their issue, and this would be a process 
connected with`` or incidental to the 
making of beedis. The premises of the 
contractor would be in that sense “indus- 
trial premises.” Whether the contractor 
wants to get beedis rolled. through the. 
Gharkhata system or wants to have an 
independent place with some people 
working directly under - his supervision, 
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he would always be required to take 
out a licence. That too appears to ts 
to be the correct interpretation of the 
provisions of this Act. In that case, here 
‘is an Act which compels every contrac- 
tor to obtain a licence for beedi menu- 
facture. The>- moment he applies fcr a 
licence, the provisions of sub-section (3) 
of Section 4 would be attracted. The 
competent authority would examire 
whether the place or the premises bro- 
posed are suitable, whether the contrac- 
tor has previous experience, whether 
the applicant has financial resources, in- 
cluding his financial capacity, to meet tke 
demands arising out of the provision; of 
the laws for the time being in force 
relating to welfare of labour, whether 
he is the bona fide applicant on his own 
behalf or a benamidar for someone elsa, 
and whether the welfare of the labour 
in the locality. the interest of the publhke 
generally and such other matters require 
that the applicant should be given a 
licence. The vice or evil that is sought 
to be eradicated, as if appears from tke 
various reports preceding this legisleticn 
and also the various judgments ~ that 
have taken place in relation 
industrial laws appear to be that tke 
contractor is a man of straw. The real 
employer evades the  responsibilit;, 
financial as well as other. If under this 
Act, the contractor hereafter could not 
be a person of straw. unless the cornpe- 
tent authority fails to discharge its fanz- 
tions properly, there is no fear of the 
employees’ claim being flouted in ary 
manner. In the face of these provisions 
which we think are not only relevant 
but wholesome for the proper adm_nis- 
tration of this Act, is not the object caz- 
ried out or is not the object likely to he 
achieved by making the . independent 
contractor liable as an employer for all 
the demands of this Aci? Could if be 
said that without roping in the principal 
employer such a result would not be 
achieved? If it could be said that tnrere 
© was no need to include the principal em- 
ployer by the extended definition ard 
the object could otherwise be achieved, 
the particular provision relating to the 
definition contained in sub-clause (a) of 
Clause (g) of Section 2 is in the nature 
of an excessive restriction 
freedom of trade and commerce guarent>- 
ed to a citizen under Article 19 (1) (e). 
It may not be possible to’ argue in this 
case that the provision proposed is not 
at all connected with the object of the 
Act. It undoubtedly .is connected with 
the object of the proposed restricticn 
and, in our view, appears to be far too 
stringent, oppressive and in excess of the 
- requirements of the situation. A pro- 
vision like this, which -is undoubtedly 
conceived of with the laudable motive 
of curbing some of the malpractices in 
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the beedi industry, is likely to shut the 
door of employment for the home-work- 
er if carried to its logical end. It is- in 
this Sense we think that not onl” this 
provision is in excess of the reyuire- 
ments of the situation but is likely to 
defeat the very object of this legis ation. 
Needless to say that if an employer 
falls under sub-clause (b) of ‘Clause (g) 
of the definition. then undoubted_y he 
will be answerable for all the claims 
arising out of the administration of this 
Act. While coming to this concbusion, 
we have yet to consider the provisions 
The merits 
of those provisions are otherwise chal- 
lenged as unworkable and inapplicable 
to a part of the present industr" and 
that aspect will be discussed hereafter. 
However, we may indicate thet the 
financial burden of leave with wages in 
respect of every employee in-all estab- 
lishments so far as the annual leave with 
wages Is concerned would also fall upon 
the principal employer even where an 
independent contractor is functoning 
under him. To that extert, that is an 
additional responsibility which may scare 
away the. employer from resorting to 
the Gharkhata system of the present 
day: That is an additionel grourd for 
which we think that this restrict.on is 
unreasonable and far in excess cf the 
necessities of the situation. We would 
therefore strike down the definitions in 
Section 2 (g) (a) and 2 (m) as invalid 
and inoperative. It is to be presumed 
that all the provisions of this Act are 
now to be read on the footing that these 
definiticns do not exist in the Ac-. As 
a logical consequence of striking down 
the above two definitions, it seems to be 
necessary to delete- the words “in rela- 
tion to other labour” contained in sub- 
clause (b) of Clause (g) of Section 2. 
They are now rendered redundant inj} 
view of the fact that the. earlier sub- 
clause (a) from the definition has been 
struck down by this judgment. In fact, 
we are obliged fo Mr. Kukday for bring- 
ing to our pointed notice this consécuence 
of the conclusions reached by us in the 
matter of striking down these twc defi- 
nitions. - 


48. The second important chal- 
lenge taken ub against the provisions of 
this Act relates to leave with wages. 
There is a special provision in thə case 
of industrial premises for a vaid week- 
ly holiday. that is provided by sub-sec- 
tion (3) of Section 21. However, zor all 
employees in any establishment, annual 
leave with wages is provided by Sac. 26. 
In the case of industrial premises, the 
premises are required to be closed for 
one day in a week. Even then for a 
holiday under this section the employee 
in the industrial premises has to b2 paid 
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notwithstanding any contract to the con- 
trary at the rate equal to the “daily 
average” of his “total full time earnings” 
for the day on which he had worked 
during the month immediately preced- 
ing the holiday exclusive of any over- 
time earnings and bonus but inclusive 
cf dearness and other allowances. Annual 
leave is provided for all employees. Sub- 
section (1) of Section 26 lays down that 
fn the case of an adult. the leave will 
be at the rate of one day. for every 
twenty days of work performed by him 
during the previous calendar. year, and 
în the case of a young person, 
rate of one day for every fifteen days 
of work performed by him during the 
previous calendar year. Whether it is 
a weekly holiday for an employee in the 
industrial premises or whether it is an 
annual leave of any employee in any 
establishment, the payment that is to 
be made is on the basis of the daily 
everage of his total full time earnings 
for the days on which he has worked 
during the preceding week so far as the 
weekly holiday is concerned, and during 
the month immediately preceding his 
leave so far as the annual leave is con- 
cerned, exclusive of course of any over- 
time earnings and bonus but inclusive 
of dearness and other allowances. In 
the matter of annual leave, the expres- 
cion “total full time earnings” has also 
to include the cash equivalent of the ad- 
vantage accruing through the concessional 
sale to employees of foodgrains and 
other articles, as the employee may for 
the time being be entitled to but does 
not include bonus. In the matter of 
calculating the day as well as the wages 
for the leave day. two questions are 
raised for our consideration: The provi- 
sions of Sections 26 and 27 apply to all 
employees whether they work in the 
industrial premises or in their. own 
homes. What is a day of work and what 
are full time earnings of these persons? 
Both these vexed questions have been 
judicially considered time and again and 
a certain view has been taken by the 
majority judgment of the Supreme 
Court. For the purpose of defining a 
day, so far as the home-worker is con- 
cerned. Explanation II to S. 27 is added. 
According to this Explanation, for the 
purpose of determining wages payable 
to a home-worker during leave period. 
as also for the purpose of payment of 
maternity benefit to a woman home- 
worker, “day”. shall mean any period 
during which such home-worker 
was employed, during a period 
of twenty-four hours commencing at 
midnight, for making beedi or cigar or 
both. From  mid-night to mid-nighf, 
therefore, is the day which is laid down 
for the purpose of calculating wages 
payable to a home-worker, In the mat- 
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ter of industrial premises, prima facie, 
‘day”’ will be according to the working 
hours notified under the provisions of 
Sections 17 and 22 read together. The 
definition. of day does not however solve | 
the difficulies that may be faced in the 
enforcement of the provisions of this 
section. It is not every day or any day 
that is relevant for the purpose cf count- 
ing the wages on a leave day but it is 
only those days where the employee 
works for full time. That seems to be 
relevant under both these- provisions. 
Under sub-section (3) of Section 21 as 
well as uncer sub-section (1) of See. 27, 
the rate for payment has got to be equal 
to the daily average of his total full time 
earnings for the days on which he had 
worked during the week immediately 
preceding his leave. These provisions 
again are not new but seem to be taken 
from the provisions of Sections 79 and 
80 of the Factories Act. Under Sec. 79 
of the Factories Act, if a worker works 
for a period of 240 days or more in a 
factory during a calendar year, he is to 
be allowed during the subsequent calen- 
dar year leave with wages for a certain 
number of days calculated at the rate 
prescribed in that section. Different 
days are provided for adults and child- 
ren as is done by Section 27 of the pre- 
sent Act. When the wages for that 
period is to be calculated, sub-section (1) 
of Section 80 of the Factories Act lays 
down that Zor the leave allowed to him 
under Section 79, a worker shall be paid 
at a rate equal to the daily average of 
his total fuil time earnings for the days 
on which he worked during the month 
immediately preceding his leave. The 
further reference to the exclusion of 
overtime and bonus and inclusion of 
dearness allowance is also identical with 
the provisions of Section 27 (1) of the 
impugned Act. The provisions of Sec- 
tions 26 and 27 are therefore in pari 
materia with the provisions of Secs. 79 
and 80 of the Factories Act. The provi- 
sions of the Factories Act were already 
extended to the beedi industry and the 
operation of Sections 79 and 80 in rela- 
tion to the beedi industry has already 
been the subject-matter of judicial deci- 
sions. Mr. Kukday for the Employees’ 
Union argued that the Legislature has 
‘taken this prior history into account and 
has amended the judicial decisions by 
way of this new legislation. To amend 
judicial decisions by legislation is a well- 
known method and if that has been 
successfully implemented, the new pro- 
visions will have to be interpreted accord- 
ing to their own language and contents. 
How precisely this amendment has been 
effected has been stated before us by 
Mr. Kukday by referring to Explanation 
Il to Section 27. He stated that the 
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word “day” has been defined. In the 
cass of the Factories Act it is normal- 
ly assumed that the worker has to atend 
the factory from the opening ‘'hcurs and 
has to remain at his work throughout 
the day as required by the Standing 
Orders applicable to the  induscries 
governed by the Factcries Act. What 
the Legislature has done now under 
this Act is to extend the provisions of 
the Industrial Employment (Standing 
Orders) Act, 1946, to the entire beedi 
Industry, whether the employees are 
more than 50 or less. Sub-section (1) 
of Sec. 37 makes the Industrial Employ- 
ment (Standing Orders) Act applicable 
to all industrial premises wherein ifty 
or more persons are employed or were 
employed on any one day of the prezed- 
‘ ing twelve months. Sub-section (2: of 
that section’ vests the power in the 
State Government to extend the provi- 
sions of that Act to all other indus rial 
premises irrespective of the number of 
persons working in them. It. is rue 
that till now, no notification has heen 
issued under sub-section (2) of Sec- 
tion 37. It is possible to argue that there 
was hardly any time for the State Gov- 
ernment to issue such a notification. The 
present Act came into force on Ist Abril, 
1968. It was published in the Offcial 
Gazette on ist December, 1966 but the 
Maharashtra State Government extend- 
ed its application to this State, except 
Section 3, on Ist April, 1968. Even sSec- 
tion 3 was made applicable as from Ist 
‘May, 1968. However, an applicatior to 


challenge the vires of the Act came to 


be presented sometime in June 1968 and 
an interim stay order was obtained f-om 
this Court suspending the operation of 
this Act. It may therefore be that the 
State Government had not 
enough to consider the issuance cf a 
notification under sub-section (2) of Sec- 
tion 37. It however appears that the 
rules under the Act were already fram- 
ed and kept ready by 28th March, 1368, 
and they were brought into force along 
with the Act on the same day, namely, 
ist April, 1968. However, whether the 
tate Government had time enough or 
not was not decisive of the matter which 
is being challenged before us. We will 
take it that the State Gcvernment cculd 
and would in due course _ 
provisions of the Industrial Employment 
(Standing Orders) Act te all the indus- 
trial premises irrespective of the num- 
ber of workers working in them. 


49. 
| the Industrial Employment (Stancing 
Orders) Act, we have to consider iwo 
different sets of facts. We will have to 
examine the provisions of Sections 26 
and 27 in relation to the home-worker 
and also in relation to the employee 
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working in the industrial premises. In 
the industrial premises, the problem has 
again two different facets. At least, one 
of the employers in Special Civil Appli- 
cation No. 514 of 1969 has pleaded that 
he does the manufacture of beedis only 
through the factory and his contract 
with the workers is not of a fixed tyne. 
He has a definite time when he issues 
raw materials within which petiod every 
employee has to come and receive the 
raw materials. However, there are no 
definite hours.of work. The factory un- 
doubtedly has hours of work notified 
during which it will remain open. The 
worker may come in and go out as he 
likes. He is paid at the erd of the day 
on the basis of his turn-out. In other 
words, the contract is piece rate contract 
with no definite hours: of work and not 
even an obligation to come every day 
and work. If the employee in such an 
he could 
take his own leave. It also appears that 
in case he wants to absent himself for 
ten days, he has to notify that fact to 
the employer, so that the employer does 
not think that he has given up the 
employment altogether. We find that 
there is no return. in this petition con- 
troverting these allegations. Even in 
the other returns which are of a stereo- 
type nature, this question has not been 
specifically dealt with at all. From some 
of the judgments to which we will pre- 
sently refer, it will be apparent that 
such contracts are not unknown in the 
beedi industry. On the contrary. they 
have been proved and accepted in some 
of the judicial decisions.. to which we 
will presently refer. 


50. How to calculate a day of 
work and more so, a day of full time 
work for an employee who is under no 
obligation to work for a definite num- 
ber of hours? This will be a question to 
consider so far as the employees in the 
industrial premises are concerned. So 
far as the home-workers are concerned, 
there does not seem to be any possibility 
of fixed hours of: work for them. The 
very nature of the contract shows that 
some material is taken home and the 
final product is returned to the contrac- 
tor or the employer. as the case may 
be. Like the notified hours of work in 
the factory, there is no possibilty of cer- 
tain positive hours of work in a house. 
Even on the question of the total num- 
ber of hours for which the home-worker 
must work, the matter is only left to 
the leisure that he may spare on his 
own. volition. There could not and does 
not appear to be a specific contract 
either in terms of minimum or definite 
production per day. At any rate, no 
such contract has been pleaded by anv 
of the employees. So far as the Union 
and the State are concerned, there is no 
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specific pleading on any of the details 
alleged in the petition, but the return 
is the general justification In terms of 
the objects of the Act and the whole- 
someness of the various provisions which 
are enacted. : | 
51. Faced with this situation, Mr. 
Kukday for the employees’ Union argu- 
ed that a ‘contract of the type alleged 
would not survive any more after the 
impugned Act. begins to. operate. That 
< is: because the Industrial Employment 


(Standing Orders) Act, 1946, would here- `. 


after be applicable to all. industrial pre: 
mises and’ at least so far as Industrial 
premises are concerned.there would now 
be definite hours. of work and an obli- 


gation to take work for a cértain num-. 
ber of hours and to give work for those. 
The hours: 


definite number of hours. r 
notified under the- notice under Sec- 
tion 22 read with Section :17 would deter- 


mine. the full time work of the day.” 


There is considerable force in this argu- 
ment so: faras the concept of full time 


work of a day is -concerned..: It is pos- 


sible to logically infer that where the 
hours of work for the whole day are 
notified, those would determine the full 
time work of that day. However. we do 
not read anything in the Industrial Em- 
ployment (Standing Orders) Act which 
casts a duty. on the employee to work 
‘for a definite number of hours irrespec- 
tive of his own contract .with the em- 
ployer, nor do we read any authority 
in the employer to obtain .a definite 
number of hours without making a 
specific contract in that behalf from 
his employee: We also'' do not -see 
in this Act any provision which 
prohibits a contract of the present type 
where there are no fixed hours of work 
for an employee and he is free to come 
and go during the course of the day. 
Shri Kukday argued that under S. 2-A 


of the Industrial Employment . (Standing. 


Orders) Act; model- Standing Orders are 
provided which would be operative’ at 
once, and if any amendment is to be 


made in these Standing Orders. an ap-- 
plication has to be made within the time 


fixed and in the manner prescribed by 
the provisions of that Act. Under Sec- 
tion 3, within six months from the date 
on which the model Standing Orders 
apply to any industrial establishment 
under Section 2-A. the employer or any 
workman employed therein may submit 
to the Certifying Officer five copies of 
the draft amendments for adoption in 
such industrial establishment. A further 
procedure is then laid down, according 
to which the amendments will be either 
accepted or rejected, and in case they 
are accepted, the amended Standing 
Orders would be certified. They would 
then begin to operate as Standing Orders 
for that particular industry. Standing 
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Orders represent a contract between the 
employer and the employee, and whe- 
ther the employer or the employees have 
voluntarily agreed to certain conditions 
or not, ‘the provisions of the Standing 
Orders would supplement the. original 
contract and would take its place where 
the original contract is contrary to these 
Standing Orders. However, essentially 
they represent a contract of employment 
and where a contract exists. that the 
employee is free to come’ and. go at any 
time, we donot read ‘in. these~ orders 
any .provision- which compels . the em-| ` 
ployee-to attend to his work at a<parti- 
cluar time and to remain at~his work 


for the entire period of. the ‘day! which 


is notified as the working hours of the 


industrial premises. Mr. Kukday brought 


to our: notice Standing Order 11 from- ` 
the model Standing Orders, which re- 
quires. that all workmen shall be at work 
in’ the establishment at the- times fixed 
and notified. Workmen attending late 
shall be liable to be shut out and treat- 


'ed as absent, provided that no workman 


who _attends within 15 minutes: of the 
startmg time shall be shut out. One of 
the queries we put to Mr. Kukday was 
whether this provision would also con- 
trol a -part-time worker engaged by the 
industrial establishment: To us it ap- 
pears. that where there is a contract of 
work for full time. this Order will be 
operative, but if.the contract is different 
in terms of the total number of hours|. 
to be put in in the day, this will have 
no relevance, and therefore of no applica- 
tion. We do not read in that Order a 
prohibition in an employer to make a 
contract for taking less hours of work 
in a day or to have a contract different 
from the one which- will always cover 


‘the hours cf. work notified in the estab- 


lishment. -. 


: 52. This discussion is made parti- 
cularly to point oul that in spite of the 
judgment. of the Supreme Court on this 
subject, dealing with the provisions which 
are identical in words. we do not read 
in the impugned Act anything which is 
different from the provisions of the Fac- 
tories Act contained -in Sections 79 and 
80. The question first arose in Shankar 
Balaji v. State of Maharashtra. AIR 1962 
SC 517 through a Criminal Court.. The 
appellant Shankar. Balaji was the owner 
and occupier of a beedi factory where 
one Pandurang Londhe was working as. 
a workman and employee.. He worked 
for a certain number of days in 1967 
and ceased to work from August 1967. 
It was alleged by the prosecution that 
were terminated 
by a notice. Jit was admitted that a 
notice to that effect was put up but the 
appellant denied that Pandurang was a 
labourer or a worker and that Pandu- 
rang had voluntarily left the service. It 
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was further alleged that four days’ leave 
with wages was due to Pandurang and 
no wages were paid to him. For pot 
keeping the registers properly and r 
not paying the wages, a prosecution 
under Section 79 (11) of the Factories 
Act was launched. The defence wes that 
Pandurang was not a worker at all in 
the first instance and even if he was, 
there could be no means of calculating 
his wages for the leave period as there 
were no fixed hours of work for him 
to put in on any working day. The 
terms of the contract tha: were elleged 


were similar to the pleadings in Special. 
Civil Application No. 514 of 1969 before. 


us. Pandurang himself gave. evidenze 
and admitted those terms of emplovment. 
The question that arose was whether 
Pandurang was a worker and even if 
he was, could his wages for the leave 
be calculated on the wording of Sec- 
tions 79 and 80? The earlier part of the 
discussion dealing with what is an em- 
ployment and what are the ingredierts 
of employment that must be proved ke- 
fore that relationship is established need 
not detain us. It is true that their Lord- 
ships of the Supreme Court found that 
on the terms alleged. Pandurang could 
not be a worker. Dealing with the 
second defence of the employer, ther 
Lordships pointed out ‘that the day for 
the purposes of Section 2, Clause fel, af 
the Factories Act. means a period of 
twenty-four hours beginning at mid- 
night. The provisions of Sections from 
51 ta 58 are then summarised to point 
out how they operate in respect of the 
working in the factory. Section 63 >f 
that Act lays down that no adult worker 
shall be required or allowed to work 
in any factory otherwise than in accord- 
ance with the notice of periods of work 
for adults displayed in the factory. It 
would therefore be obvious that a dey 
in this context would mean a per-od of 
work mentioned in the notice display- 
ed. 
said to work for a perioc of 240 days, 
whose work is controlled by the houcs 
of work he is required to put in accord- 
ing to the notice displayed under Sez- 
tion 31. “Having summarised the provi- 
sions of the Factories Act in this man- 
ner. their Lordships proceed to point out 
that Pandurang, the worker in that case. 
was not bound to work for the pericd 
of work displayed in the factory ard 
therefore his days of work for the pur- 
poses of Section 79 could not be calen- 
lated. It was urged before their Lord- 
ships by the counsel for the State that 
each day on which Pandurang worked, 
whatever be the period of time that he 
worked. would count as one day of work 
for the purposes of this section. This 
argument was repelled cn the grourd 
that when the section provided for leare 


c P. Patel v. State (Deshmukh J.) 


Only that worker can therefore be 
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on the basis of the period of worxing 
days, it must contemplate a definite 
period of work per working day and not 
any indefinite period for which a per- 
son may like to work on any particular 
day. Their Lordships then proceeded to 
quote the provisions of Secticn-80 waich 
are, as we pointed out, in tari materia 
with the provisions of Section 27 of the 
impugned Act. Even according to the 
Factories Act, the question that has to 
be decided was what is the daily ave- 
rage of the workman’s total full time 
sarnings for the days on which he work- 
ed during the month immediately bre- 
ceding his leave. It was necessary for 
the calculation .of the rate of wages on 


` leave to know his total “full time earn- 
-ings” for the days he had worked dur- 


ing the relevant month. Their Lordsiips 
pointed out that the total full time earn- 
ings can only mean the earnings he 
earns in a day by working full time on 
that day. the full time to be in accord- 
ance with the period of time giver in 
the notice displayed in the factory for 
a particular day. As the expression ‘ full 
time” was nowhere defined in the Tac- 
tories Act, their Lordships quoted the 
meaning of that expression from the 
Webster’s International Dictionary. and 
from Words and Phrases, Permanent 
Edition, published by West Publishing 
Co.. Vol. 17. The second publicacion 
says: 

. “In an industrial community. term 
full time’ has acquired definite signifi- 
cance recognised by popular usage. Like 
terms ‘part time’ and ‘over time’, it re- 
fers to customary period of work: and 
all these terms assume that a cerzain 
number of hours per day or days per 
week constitute respectively a day's or 
week’s work within a given industry or 
zactory.” 

This being the normal meaning under- 
stood in the industrial community, and 
in the absence of any definition. of “full 
time” in the Factories Act, their Lord- 
ships concluded that in thei? opion., 
there could be no basis for calculazing 
the daily average of the worker’s total 
full time earnings when the terms of 
work be as they were in that case and 
that therefore the wages to be paid for 
the leave period could not be calculated 
nor the number of days for which leave 
with wages could be allowed be calcu- 


lated in such a case. Having taken 
that view, they found that no 
offence could be said - to rave 
been committed by Shankar Belaji 


as the calculation of the leave wages 
was impossible and therefore the qaes- 
tion of payment did not arise. We will 
presently refer to the minority judgment 
in this case on which Mr. Kukday re- 
lies heavily for pointing out the alleged 
amendment of the judicial decision by 
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view of the Supreme Court and as no 
other judgment has been brought to our 
notice which takes a different view, it 
appears to us that the meaning given 
to the expression in Sections 79 and 80 
of the Factories Act by the Supreme 
Court would have to be accepted when 
the same expression is used in other 
Acts provided the reference to context 
did not exhibit a- different intention. 


53. In this context, we may at 
once point out that in spite of the fact 
that the contract is what is being alleg- 
ed, if there is a worker who works for 
the full time notified in the notice put 
up in the factory each day and is allow- 
ed to do so by the emplover as the em- 
ployer may be bound to permit in view 
of the fact that the choice is of the 
worker to work for such time as he 
chooses, what should happen to him has 
been considered by another judgment of 
the Supreme Court to which we will 
presently refer. However, Mr. Kukday 
argued that the minority judgment in 
Shankar Balaji’s case. AIR 1962 SC 517 
has a distinct approach to the proposi- 
tion of what is full time. Subba Rao, J. 
as he then was, in the differing judg- 
ment suggests that the terms of the em- 
ployment being peculiar, whatever time 
the employee may put in would repre- 
sent “his” full time for that day. The 
day on which he attends would be his 
day and the work he puts in on that 
day would represent his full time work. 
Mr. Kukday argued that the working of 
the beedi industry being peculiar and the 
contracts of the type being in vogue, it 
is possible to say that the Legislature 
desired that each employee should get 
the benefit proportionate to the work he 
puts in. It is this concept which seems 
to have been accepted by the Legpisla- 
ture, and therefore the impugned Act 
contains the terminology of the unit 
being the daily average of his total full 
time earnings. Here again. we find it 
difficult to accept this argument for the 
simple reason that the wording of Sec- 
tions 79 and 80 is not different from 
the wording of Sections 26 and 27 of the 
impugned Act. It is that wording of 
Sections 79 and 80 which has been con- 
strued by the majority judgment to 
mean something and in spite of that 
being the decision of the Supreme Court 
the Legislature has chosen to enact sub- 
section (3) of Section 21 and Section 27 
in the same’ or identical language. A 
Gifferent intention cannot therefore be 
read when the same language has been 
almost: adopted without any change 
whatsoever. The Legislature has taken 
the trouble to define'a “day” for the 
home-worker as there would have been 
difficulty in finding out a home-worker’s 
day. The same Legislature could have 


C. P. Patel v. State (Deshmukh J.) 
the present legislation. Since this is the ` 


. of AIR 1963 SC 1591. 


A-L R. 
added one more explanation to point oub 
what is meani by full time earnings of 
a particular employee, so that all kinds 
of engagements and employments would 
be covered by that definition. We do 
not find any material in the present 
Act to accept the arguments of Mr. 
Kukday that this Act represents an 
amendment of the judicial decision 
through the process of legislation. In 
the case of a home worker therefore, it 
is impossible to determine what are the 
total full time earnings and it is there- 
fore not possible to determine the daily 
average of such full time earnings for 
the Cays on which he might have work- 
ed in the month ‘immediately preced- 
ing the grant of leave. In the same 
manner where an employee in an indus- 
trial premises has a contract of the type 
alleged in Special Civil Application No. 
ol4 of 1969 and he does not choose to 
work for all the days for the full hours 
notified, it is equally impossible to deter- 
mine what are his li time earnings 
and what is his daily average therefore 
of the ull time earnings for the days 
on which he worked during the month 
preceding. In the case of both these 
types of employees, therefore, the pro- 
visions of Sections 26 and 27 are inope 
rative. To an employee in an industrial 
premises where the contract is similar 
to one alleged in Special Civil Applica- 
tion No. 314 of 1969 and the employee 
dces not in fact work for the full hours 
notified in the premises, even sub-sec- 
tion (3) of section 21 will not applv. 


54. There then remain two other. 
types of workers who could be classified 
as one type for the purposes of consi- 
Gering the applicability of these provi- 
Sions. There may be an employee in 
the industrial premises who under the 
terms of the contract is bound to work 
for the notified hours. There may be 
another employee in the industrial pre- 


mises having a contract similar to one 


in Special Civil Application No. 514 of 
1969 but volunteers and chooses to work 
for the full hours of the day as notified 
in the notice in the premises. The first 
by way of obligation and the second by 
way of volition bring themselves under 
one class of persons who are working 
for full time for the entire hours noti- 
fied in the notice. What would happen 
to them? Are they entitled to the bene- 
fits of sub-section (3) of Section 21, as 
also of Sections 25 and 27? Mr. Kukday 
seems to be right that in the case of 
such a person, the way has already been 
found by the Supreme Court in the case 
In that case their 
Lordships were dealing with a case very 
much similar to Shankar Balaii’s case, 
ATR 1962 SC 517 but with the differ- 
ence that a notification under Section 85 
was issued extending the provisions of 
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the Factories Act to the particular prz- 
mises. 
to be a worker for the purposes of Sez- 
tion 2 of the Factories Act. However, 
when the question of calculating the 
benefits of paid leave arose under the 
provisions of Sections 79 and 80, a case 
was contemplated where there will be 
no obligation on the worker to work for 
full time under the terms of his contract 
but he would choose to work for fll 
time as notified in the notice in the in- 
dustrial premises. If two things exist- 
ed, their Lordships say that the benetit 
of a weekly holiday and annual pad 
leave could be extended to him. Their 
Lordships observed at page 1600 as fcl- 
lows: 

“Section 79 clearly applies to wor<- 
ers who work for the full period 2f 
employment during factory hours and 
for the prescribed number of days and 
it may appear at first sight somewhat 
inappropriate that the benefit of annual 
leave with wages should be extended 
by Notification under Section 85 (1) to 
persons who do not work for the hours 
fixed for the establishment. But it is 
in our judgment clear that Section 79 
if it is made applicable by Notification 
under Section 85 would apply to those 
workers only who work in the factory 
for the full period prescribed under Ser- 
tions 61. 71 and 66 (i) of the Factori2s 
Act by the employer for not less then 
the number of qualifying days. A 
‘deemed worker’ who is paid only for 
work done by him and who is undr 
no obligation to attend at any fixed 
time may be entitled to benefit of aa- 
nual leave with wages only if he ful- 
fils the working conditions applicable 
to workers as defined in Section 2 (1) 
of the Act. The. privilege of working 
for a period less than the period pres- 
cribed for regular workers in a factory 
will not, if he works for less than the 
prescribed hours, come to the aid of a 
deemed worker so as to enable him +o 
claim the benefits of Section 79; but that 
privilege will not deprive him, if he ftl- 
fils the conditions relating to the dura- 
tion of work, of the benefit of Sec. 79. 
The fact that a deemed worker in a 
factory to which Section 79 is extended 
by a Notification, by virtue of his con- 
tract or otherwise is not bound to at- 
tend at times fixed by the owner of the 
factory does not mean that he can never 
fulfil the conditions’ relating to atten-1- 
ance for earning leave with wages. If 
a deemed worker attends the factory for 
the full duration fixed as factory houcs 
and works for 240 days or more durirg 
a’ calendar year, he would be entitled 
to the benefits of sections 79 and 80 of 
the Act.” 


f 55.: The above discussion clear_y 
shows that the worker, in order to o>- 


The worker concerned was hed- 
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tain the benefits of sections 79 and 80, 
must fulfil the conditions of working for 
the full hours notified in the factory or 
the industrial premises and also must 
put in requisite number of such days in 
a calendar year to enable him to reap 
the benefits thereof in the succeeding 
calendar year. They also potnt out that 
the full time in the case cf such a work- 
er would be that time which is notified 
in the industrial premises. Jf such a 
worker exists in the beedi industry and 
chooses to work for the full hours noti- 
fied in the notice issued under Sec. 17 
read with Section 22 of the present Act, 
there may be a case to which the pro- 
visions of sub-section (3) of Section 21, 
as also Sections 26 and 27 will apply. 
The provisions of those sections are 
therefore good and valid but their ap- 
plication may be limited to the cases of 
employees as we have detailed above. 


56. The last point that must now 
be considered relates to chhet or rejec- 
tion of beedis as sub-standard. Chhat 
has been one of the constant grounds 
ot complaints by the employees of the 
poeedi industry. They always allege that 
the employers had a double system of 
ehhat and the rejection was done with- 
out any fixed principles. It was an arbi- 
trary method by which the emplovees 
were deprived of their wages. Urder 
Clauses (r) and (s) of Section 44 of the 
Act, rules have been made by the State 
Government regarding sorting. and re- 
jection of beedis. Rule 35 requires that 
the work of sorting or rejection of beedi 
manufactured by .the employees shall 
ordinarily be got done by the emplcver 
at the place or premises where the 
beedis are manufactured end in the re- 
sence of the employee who manufactur- 
ed the beedis. This rule wes attacked 
by Mr. Qazi as unreasonable on the 
ground that it would require the msnu- 
facturer or the contractors as the case 
may be, to go to the houses of the em- 
ployees for the purpose of sorting of 
beedis. This. problem would not arise 
in the case of industrial premises be- 
cause the place of manufacture will be 
the same. It is possible to imagine that 
the manufacturing process has. been de- 
fined by the Act and beedis could be 
said to be manufactured wherever “hat 
process or any part of it is going on. 
In the circumstances, the place “from 
which the contractor Issues raw mate- 
rials, as also the place were the roller 
rolls the beedis would be both places 
where the beedis are manufactured. Ordi- 
narily it is either of these places where 
the work should be done anc the inzen- 
tion seems to be that the home-worker . 
particularly should not be made to move | 
out ‘of his own village where he gets 
the raw materials. . In that view, we do 
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not think that this rule is unreasonable, 
or fastens any extra or irksome liability 
upon the manufacturer or contractor. 


57. The real dispute is centred 
round the limit with regard to the re- 
jection of beedis laid down by Rule 37. 
According to sub-rule (1) of this rule, 
no employer or contractor shall ordi- 
narily reject as sub-standard or chhat or 
otherwise more than five per cent of 
the beedis or cigars, or both, received 
from the worker including a home work- 
er. Sub-rule (2) requires 
any beedi or cigar is rejected as sub- 
standard or chhat or otherwise on any 
ground other than the ground of wilful 
negligence of the worker, the worker 
shall be paid wages for beedis or cigars 
so rejected -at one-half of the rate, at 
which wages are payable to him for the 
beedis or cigars, or both, which have not 
been so rejected. Mr. Phadke for the 
employers attacked this rule as. being 
arbitrary and fixingan artificial limit for 
rejecting sub-standard beedis. He relied 
upon some of the observations of the 
report of the Minimum Wages Commit- 
tee made available to us by the Assist- 
ant Government Pleader. The statistical 
information collected by the Committee 


shows that this problem, though universal- 


inthe entireState, was notso acutein the 
Factory or Sadar system but it was 
generally of a serious nature in the con- 
tract system. The statistics collected by 
the Committee showed that all the ten 
concerns reporting in the Bombay region 
stated that they had no contract system 
and nine of them stated that the percen- 
tage of chhat ranges from 1/2 per cent 
to 3 per cent and one concern stated 
that the chhat was 10 per cent. The 26 


contractors in the Bhandara district who . 
that the 


reported chhat system stated 
chhat percentage varied from 2.5 per 
cent to 3 per cent by the contractors 
and the chhat at the second stage by. 
the main employers to the tune of 5 
per cent. Four concerns in the Auran- 
gabad district stated - that. they had no 
contract system and the chhat was hard- 
ly 1/2 per cent. The report then. pro- 
ceeds to point out how the rejected 
- beedis were treated in different man- 
ners in different regions. - Relying upon 
these statistics, Mr. Phadke . said that 
when there was no restriction by rule 
or law and when the employers and em- 
ployées were smoothly. conducting, their 


business in the traditional manner, there | 


‘has’ been ‘considerable variation in the 
percentage of chhat. He particularly 
emphasised ‘the fact that the percentage 
was always higher in the contract’ sys- 
tem where.the work was. mainly carried 
out by the Gharkhata system. The rea- 


_. gon, according to him, is obvious. It is 
the entire family thaf works. -Untrain- 


` ed hands also learn beedi making from 


that where . 


A. I. BR. 


the material received by the head of the 
amily. There is hardly any supervision: 
over this work. These factors are bound 
to affect the efficiency- and the percen- 


- tage of chhat would always vary. 


. 58. „In spite of such an experience 
being available, the Legislature has cho- 
sen to lay down a flat rate of 5 per cent 
of chhat and therefore has invited the 
criticism of being discriminatory for re- 
fusing to make a rational classification. 
He derived support for this argument 
from the judgment of the Supreme 
Court in State of Kerala v. Haji K. 
Kulty, AIR 1969 SC 378. There is no 
doubt that refusing to make a rational 
classification and to apply a uniform 
standard to objects, persons and transac- 
tions widely different is itself a kind of 
discrimination. However, on examination 
of the rule and the statistics that were 
available before such a rule was made. 
we do not find that the principle enun- 
ciated in the Supreme Court judgment 
could be really applicable. 


per cent chhat is to be effected. -It only 
Jays down an .outer limit. It does ‘not 
mean that each worker’s beédis must be 
rejected to the extent of 5 per. cent. In|. 
the factory system or the industrial pre- 
mises system as’ the present Act envi- 
sages, there may be very little chhat as 
there _is more direct supervision. The 
experience collected over years shows 
that ever. the contractors were’ hardly 
effecting chhat to the extent of 2} to 3 
per cent. The contractors, we assume, 
have long experience of this industry 
and they know what is .a sub-standard 
beedi. We do not find much rationable 
for the full 5 per. cent chhat. If the ex- 
perience collected is any guide, the only 
limit of 5 per cent appears to be a fair- . 
ly reasonable limit and we do not see 
any unreasonableness about this rule. It 
is difficult to imagine that no limit 
should be fixed. If things were to be 
left to the good sense of the worker and 
the employer, no laws would. have been 
necessary. If a law is to be made some 
arbitrary limit will have to be fixed. If 
that limit corresponds or responds to the 
previous experience of the working 
gathered and the normal- working of the 
industry, the limit so laid down will have. - 
to be considered as reasongble. in the 
circumstances. Even this outer limit is 
indicated to be. operated not in every 
case, and in a given case it may be open 
to debate or decision of, a proper autho- 
rity whether the additional chhat is pro- 
per ‘or improper. We do not accept the 
argument that an invidious discrimina- 
tion .has been made by the Legislature 
by refusing to classify. Classification ig 
inherent in the working of the system 
itself. If there is a better product in the 


supervised part of the industry, namely, 


We do noti.. 
“read Rule 37 to mean that a uniform 5 
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the industrial premises, there would be 
less percentage, and so far as the bome- 
worker is concerned, it is importamt ta 
note that the labour is to be paid at half 
the rates for beedis or cigars rejizcted 
as required by sub-rule (2) of Rul2 37. 
' Even that rule is not unreasonable be- 
cause the statistics collected anc the 
arguments addressed to us show that 
even for the sub-standard beedis here. 
is a market though at a lesser rate. The 
home-worker is not interested in in- 
creasing the percentage of sub-stardard 
beedis only for the purpose of getting 
less rate. It is true that pilfering of 
tobacco is an accepted vice of this indus- 
try. When no such rules existed and 
pilfering was considered an existing 
malaise, even then chhat has hardle ex- 
ceeded 3 per cent. except in the case of 
one manufacturer who was inclined ta 
make it 10 per cent We _ ther=fore 
think that taking an overall view oi the 
picture, the provisions of the maximum 
limit of 5 per cent. as well as the pay- 
ment of half wages for the rejected 
beedies appear to be reasonable, 


59. This being our view, 
declare the provisions cf sub-clause 
of Clause (g) of Section 2 and the pro- 
visions of Clause (m) of Section 2 o the 
Beedi and Cigar Workers (Conditions of 
Employment) Act, 1966. as invalid. As 
a consequence, the words “in relation to 
other labour” contained in sub-claus (by 
of Clause (g) of Section 2 are to be 
treated as deleted. The rest of the Act 
is upheld as legal and valid and is te 
be read with the two clauses mentioned 
above as. being absent in the secticn of 


we 
(a) 


definition. However. the- provisiors of- 


Sections 26 and 27 will not apply zt all 
to the home-workers as understood 
under the Act. The provisions of sub- 
section (3) of Section 21 and the trovi- 
sions of Sections 26 and 27 will not ap- 
ply to an.employee in the industrial 


premises who has a contract similar te - 


one in Special Civil Application No. 514 
of 1969 and who does not voluntarily 
choose to work for the full houcs of 
work notified under Section 22 read 
with Section 17 of the Act on ak the 
days or the requisite number of days. 
These sections will be operative as indi- 
cated in the discussion in the bocy of 
the judgment. All the rules framed 
under the Act are upheld as legal and 
valid. In the circumstances, the costs 
will be borne as incurred.. 


Order accordingly. 
| 
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AIR 1971 BOMBAY 273 (V 58 C 44). 
BHOLE, J. 


Shridhar Atmaram Ghadgay. Appel- 
lant v. The Corporation cf the City of 


- Nagpur, Respondent. 


Second Appeal No. 11 of 1963, D/- 
18-9-1970 from order of V. G. Nirgsude 
2nd Extra Asst. J. at Nagpur in Civil 
Appeal No. 207 of 1961. 

- (A) Municipalities —- City of Nagpur 
Corporation Act, 1948 (2 of 1950), Sec- 
tion 205 — Rule 7 of Water rate framed 
under C. P. and Berar Municipalities Act 
is not inconsistent with the Corporation 
Act and continues to be in force even 
after that Act. A notice under Rule 7 
that water supply shall be cut for non- 
payment of water rate is not illegal even 
Jf it. wrongly quoted Sections 114/115 in- 
stead pf Section 205. (Paras 5 and 7) 

(B) Municipalities — City of Nagpur 
Corporation Act, 1948 (2 of 1950), S. 384 
— A notice of suit against Corporation is 
illegal where it is given to the Munici- 
pal Commissioner and not to the Corpo- 
ration. A point as to invalidity of notice 
can be allowed to be taken even at the 
appellate stage. (Civil P. C. (1908), Sec- 
tion 107). ne (Para 12) 
Chronological Paras 
(1960) Appeal No. 35 of 1955, D/- 

7-9-1960 = 1960 Nag LJ 815, 

Pyarchand Kesarimal v. City of 

of Nagpur 
(1959) AIR 1959 Bom 332 [V 46) = 

60. Bom LR 515, Nathubhai v. 

_ Municipal Corporation Eombay 
(1946) AIR 1946 Nag 261 V 33) = 

1946 Nag LJ 307, Provincial 

Govt. C. P. & Berar v. Nonelal 

Gokul Prasad _ 

(1937) AIR 1937 Pat 501 (V 24) = 

38 Cri LJ 784, Chander Prasad 


v. Emperor ae 
(1903) 5 Bom LR 454, Alexander 
Miller & B. & C. I. 


Co. v. B. 

ily, TI 

_G. J. Ghate, for Appellant; M. L, 
Vaidya and H. S. Ghare, for Respondent. 
_ JUDGMENT:— This is an appeal 
by the plaintiff who succeeded in the 
trial. Court but failed in the first appel- 
late Court. The Plaintiff has filed a suif 
claiming Rs. 250/- as damages because 
the defendant-Corporation of the City of 
Nagpur had cut his water connection on 
26-2-1959. The plaintiffs complaint is 
that he had paid all the municipal taxes 
including the water rate of all his four 
houses till the end of the financial year 
1957-58. There were no arrears at the 
end of that year. .It appears that he 
had also paid a sum of Rs. 150/- on 15-1- 
0959 towards the municipal taxes which 
were, however. appropriated to the 
knowledge of the plaintiff towards the 
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conservancy and water and property 
taxes of houses Nos. 519 and 519/2. A 
balance of Rs. 19.02 was appropriated 
towards the conservancy tax of house 
No. 518/1. His grievance is that in spite 
of all this payment, he received a notice 
on 16-2-1959 purported to be issued 
under Rule 7 Section 114/115 (14) of the 
City of Nagpur Corporation Act (here- 
Matter referred to as the Corporation 
Act). It called upon him to pay a sum 
of Rs. 463.97 as arrears. for the year 1958 
59. This included also a water tax. 


2 The first ground of attack by: 
the plaintiff against this notice is that 
the water rate arrears at-that time 
amounted only to Rs. 202.50, yet the 
municipal-Corporation demanded by that 
notice an aggregate sum of Ks. 463.97, 
which included also the other municipal’ 
taxes. According to him, such a ‘notice 
for the recovery of water taxes and 
thereafter cutting his water supply for 
non-payment would be illegal. The 
second ground of attack against the 
notice and the action of the corporation 
of cutting off the waiter supply is that 
such an action is not warranted by any 
provision of law of the Corporation Act. 
The plaintiff, therefore, pleads that be- 
cause of the cutting of water connection 
of his houses, he suffered an extreme in- 
convenience, mental and physical trou- 
ble. Therefore, he claims damages to an 
extent of Rs. 250/-. : 


3. The defendant-Corporation re- 
sisted the` claim of the plaintiff and 
stated that the plaintiff refused to pay. 
the arrears of his taxes; that their ac- 
tion is justified by the provisions of the 
Corporation Act; that the action of the 
Corporation officials was bona fide and 
“not illegal. - 

4. The learned Civil Judge fram- 
ed quitea number ofissues and after re- 
cording the evidence, held that the plain- 
tiff was in arrears of water tax for the 
year 1958-59 and that Rule 7, under 
which the notice was given demanding 
the arrears of water tax, was applicable 
to the City of Nagpur, under the Corpo- 
tation Act. According to him, the ac- 
tion of the Corporation in cutting off 
the water supply, however, was illegal. 
He held that the notice dated 16-2-1959, 
demanding the arrears of water tax, was 
illegal but, according to him, the action 
was neither mischievous nor arbitrary 
and mala fide, but because he held the 
action of the defendant corporation il- 
legal, therefore, he passed a decree for 
damages. That decree, was therefore, 
challenged and the learned Extra Assis- 
tant Judge, after considering the evi- 
dence, found that the notice given by 
the defendant-Corporation was quite 
legal and, according to him, the action 
of the Corporation in cutting the water 
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supply was also not illegal Accordingly. 
therefore, he found that the plaintiff was 
not entitled to claim damages. There- 
fore, he set aside the decree of the trial 
Court and dismissed the plaintiff’s suit. 
This decree of the Extra Assistant Judge 
is, therefore, challenged here in this 
second appeal. 
It would be better to recapi- 
fulate certain facts for the purpose of 
deciding this appeal. It is common 
ground that there were no arrears til 
the end of 1957-58. But there were cer- 
tain arrears during the period of 1958- 
59. Under the Collection Rules of the 
Corporation Act, the taxes shall be paid 
-yearly in advance by the U5th- of 
April and the 15th of October fn each 
year by the owner of the building as 
shown. in the Assessment Register. There- 
fore, the taxes have to be paid in ad- 
vance and it appears the plaintiff had 
not paid these taxes in advance for the 
year 1958-59 under the rules. There- 
fore, a notice dated 16-2-1959. was: served: 
by the defendant on the plaintiff. The 
notice purported to be under Rule 7 and 
Section 114/115 of the Corporation Act, 
The notice form shows that an old form 
of notice under Section 77-A ` of the 


C. P. & Berar Municipalities Act was 
used The plaintiff by this notice was 


informed that he -had not yet paid 
Rs. 463.97 on account of the municipal 
tax due from him. That he should take 
notice that in case he fails to pay the 
said sum within 24 hours, the water 
supply attached to his house No. 518/1 
will be discontinued. ‘Theraafter the 
plaintiff paid a sum of Rs. 163.97 on 
18-2-1959 out of which Rs. 10.62 were 
appropriated for water tax, Rs. 118.85 
were appropriated towards the conser- 
vancy tax and the balance Rs. 41.05 for 
the house tax. The plff, knew about 
this appropriation. Therefore, because. 
the arrears. of water tax, which amount- 
ed to Rs. 202.50. were not paid, his water 
supply was cut off by the Municipal 
Corporation on 26-2-1959. The plaintiff 
also paid another sum of Rs. 30/- against 
the taxes of houses Nos. 518 and 518/1 
on 6-3-1959. Because of further pay- 
ment, his water supply was restored on 
13-3-1959. The point, therefore, that 
arises here for consideration is. whether 
the notice given by the Corporation was 
legal or was not legal. Another point 
which arises here is whether the action 
taken by the Corporation by cutting his}. 
water supply is legal or not legal. 

6. Now, as we have seen the 
notice given by the Corporation is under 
Rule 7 ofthe water rate., Itisalso men- 
tioned there that this rule is under Sec- 
tion 114/115 (14) of the Corporation Act. 
Under Rule 7, if whole or any portion 
of the arrears of the current balance of 
water rate remains unpaid for more 
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than one week, after a notice was serv- 
ed or demand made from the person or 
persons liable to pay, the Secretary or 
any other person authorised in this be- 
half may cut off the water supply for 
such time as the money remaining un- 
paid after 24 hours intimation oz his 
intention thereof to the defaulter. Act- 
ually, this rule, as many other assess- 
ment and collection rules, was framed 
under the old C. P. and Berar Munici- 
palities Act. But when the City of 
Nagpur Corporation Act came into <orce, 
Part UT of the book of bye-laws which 
contained the old rules, were continued 
to be the rules under the City of Nagpur 
Corporation Act. It was, however, 
` mentioned that those old bye-laws un- 
less they were repugnant to the Cor: 
poration Act, will continue in forc2 fill 
the new bye-laws were framed under 
the Corporation Act, 1948. 


7.- But the learned advocate for 
the appellant contends here that this 
Rule 7 is repugnant not only to the pro- 
visions of the Corporation Act, but also 
inconsistent with the notice which was 
actually given to the plaintiff. Let us 
see whether Rule 7 is repugnant tc any 
provisions in the Corporation Act. The 
notice is purported to be given under 
Section 114/115 of the Corporation Act- 
Section 114 is regarding the taxes ~o be 
imposed under the Corporation Act. Sec- 
tion 115 is regarding the procedure for 
imposing the taxes. Relevant sections 
corresponding to Sections 114 and 115 
of the Corporation Act in the C. P. & 
Berar Municipalities Act are Sections 66 
and 67, respectively. The notice under 
the old C. P. & Berar Municipalities Act 
purported to be under Section 77-A. 
Therefore, neither Section 114 nor Sec- 
tion 115 of the Corporation Act ccrres- 
ponds to Section 77-A of the C. P. & 
Berar Municipalities Act. Section 77-A 
of the C. P. & Berar Municipalities Act 
is regarding the power to cut off the 
water supply for non-payment of tax 
payable under Section 66 (1) (h) o (k) 
of the said Act. Section 66 (i) G) is 
regarding the water rate. Therefore, 
when Sections 114 and 115 of the Corpo- 
ration Act do not correspond to Sec- 
tion 77-A of the C, P. & Berar Muni- 
cipalities Aci, the learned advocate for 
the respondent contends here that it 
may be that Sections 114 and 115 o- the 
Corporation Act quoted in the notice 
were not correct, but Rule 7, according 
to him, is not repugnant to the rrovi- 
sions of the Corporation Act. It is argu- 
ed by him that this rule is consstent 
with Section 205 of the Corporation Act. 
Section 205 is this: 


‘Tf any person whose: premises are 
supplied with water neglects to pay any 
sum payable, under Section 291 when 
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due, or to give notice as provided in 
Section 203 or wilfully or negligently 
misuses or causes waste of water, the 
Chief Executive Officer may cut off the 
supply of water to the said premises.” 

; section, therefore, is as regards the 
cutting off water supply tothe premises. 
But the learned advocate for the appel- 
lant says that this Section 205 deals 
with tbe special agreement with the 
owners of the premises. It is not for the 
general water supply. But Secticn 201, 
which is referred to in Section 205 is in 
Chapter 16 ‘Water Supply’ in the Corpo- 
ration Act. Chapter 16 consists of Sec- 
tions 200 to 210, which deal with the 
water supply. There is no other chap- 
ter which deals with the water supply 
in the Corporation Act. Section 200 is 
as regards the general powers fcr sup- 
plying the city with water and Sec. 201 
is as regards the supply cf water. Sec- 
tion 201 provides that the commissioner 
may supply water for any purpose on 
receiving a written application specify- 
ing the purpose for whica such supply 
is required and the quantity likely to 
be consumed. The supply of water shall 
be made upon such terms and conditions 
as to payment and quantity and fcr such 
period, as the corporation may prescribe 
in this behalf Now, admittedly. the 
plaintiff-appellant has the suppl of 
water from the municipal corporacion to 
his house. He cannot have water supply 
from the defendant-corporation except 
under Sections 200 and 201. Therefore, 
when Section 205 refers to Secticn 201, 
and when the appellant-plaintiff gets a 
water supply from the defendant-Corpo- 
ration. the Commissioner is empowered 
under Section 205 to cut off his water 
supply if there were arrears of water tax. 
In this view of the matter, therefore, it 
would be difficult for me to agree with 
the contention of the learned acvocate 
for the appellant that R. 7 is repugnant 
te any provision of the Corporation Act, 
It would have been better if the Corpo- 
ration had not used the oid form under 
Section 77-A of the C. P. & Berar 
Municipalities Act. But the contents of 
the notice clearly show that it is under 
Section 205 of the Corporation Act. If 
that is so, then the notice cannot be said 
to be improper or illegal. 


8. But the learned advocate for 
the appellant contends here that under 
Rule 7, two notices should be given: 
whereas only one notice was given to 
the appellant. According to him, there- 
fore, this notice is not proper. Under 
Rule 7, a notice has to be given if the 
arrears remain unpaid for more -than 
one week and the Corporation may cut 
off water supply after 24 hours intima- 
tion of their intention to cut it aff. It 
is, therefore argued that there is no 
second intimation to the appellant bes 
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fore cutting the water supply. but ad- 
mittedly, the notice was given to him 
on 16-2-1959. It appears that the officers 
did not. give him time to pay. This 
conduct on the part of the officers may 
be not desirable but this notice gave 
him 24 hours time to pay and it is men- 
tioned that if he did not pay the ar- 
rears, his water supply would be cut. 
Admittedly, : his water supply was not 
cut immediately after 24 hours but on 
26-2-1959. There is also -no plea that 
first notice giving him 7 days time was 
not given. The principal contention of 
the appellant is that this notice isin- 
valid. It appears to me, therefore, that 
this notice, which gave him 24 hours to 
pay. was quite sufficient in the circum- 
stances of the case. Therefore, the notice 
is not repugnant to rule 7. 


9. It is further contended onbe- 
half of the appellant that the impugned 
notice for a sum of Rs. 463.97 not only 
includes a sum. of Rs. 202.50 as arrears 
of water tax but also the other muni- 
cipal taxes. According to him, such a 
notice for arrears of not only the water 
tax but also the other taxes is legal. 
But admittedly he had not even paid 
Rs. 202.50 till his water supply was cut 
on 26-2-1959. If he had not paid all the 
arrears, viz. Rs. 202.50 by 26-2-1959, it 
cannot be said that he had complied 
with the notice. This contention also, 
in my view, is of no substance. 


10. .It is further argued by the 
learned advocate for the appellant that 
there is a special chapter, viz.. Chap- 
ter XII in the Corporation Act regarding 
the recovery of the Corporation claims 
and, according to him. the Corporation 
can claim 
Chapter and none else. It is true that 
if the Corporation wanted to recover the 
arrears, they should have a recourse to 
Chapter XII but in this case the Corpo- 
ration had cut the water supply. They 
have this power only under Chapter XVI 
regarding the water supply. It appears 
to me, therefore. that they did not have 
recourse for their action to Chapter XII 
as is argued. Therefore, finding of the 
learned Assistant Judge that the cutting 
of water supply by the defendant was 
legal and proper is quite correct. 


11.. It is argued by the Yearned 
advocate for the respondent that even 
if the officers had exceeded their limita- 
tion. the officers who cut the water sup- 
ply purported to act under the provi- 
sions of the Corporation Act and under 
Section 386 an indemnity for acts done 
in good faith is provided. But the learn- 
ed advocate for the appellant says that 
the Act of the officers or even the Cor- 
poration could not be said to be done 
in good faith, and also under the Act 
or under any rule or bye-law made 


the arrears only under this. 
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thereunder. But I have already held, 
as discussed above, that their aci is done 
under the prevailing Rule 7, which 
could very well come under Chapter XVI 
of the water supply. If, therefore, the 
Corporation had cut the water supply 
after giving 24 hours notice and had cut 
the water supply actually after a period 
of 10 days, then they could not be said 
to be acting in bad faith. The learned 
advocate ‘for the appellant invites my 
attention to Alexander Miller & Co. v. 
B. B. & C. I. Rly. (1903) 5 Bom LR 454 
as well as to Provincial Govt. C. P. and 
Berar v. Nonelal Gokul Prasad. AIR 
1946 Nag 261 and also to Chander Prasad 
v. Emperor, AIR 1937 Pat 501. These 
cases deal with different facts from: the 
facts before this Court. But. as men- 
tioned above I have held that the ac 
tion of the officers is not inconsistent 
with any provision. of the Act, They have 
also given a legal notice. Therefore, 
the question of their doing the act of 
cutting the water supply in bad faith 
does not arise at all. 


. 42. The learned advocate for the 
respondent also contends here that there 
is another reason why the suit of the 
appellant should fail. According to him 
no legal notice was given by the appel- 
lant under Section 384 of the Corpora- 
tion Act and it is urged that such a 
notice is mandatory.. On the other hand 
it is contended by the learned advocate 
for the appellant that a valid notice was 
given. and the defendant had not even 
taken any objection to the validity of the 
notice. According to him. such an objec- 
tion was taken for the first time before 
the learned Assistant Judge. It is. there- 
fore, argued that such a plea at this 
stage also cannot be taken. It is, how- 
ever, difficult for me to agree with him 
because if the validity of the notice goes 
to the very root of the case, then such 
a question of law can be taken even at 
the stage of the first appeal and. there- 
fore, also here. The learned Assistant 
Judge, relying on an Appeal No. 35 of 
1955 (Bom) from the original decree 
decided on 7-9-1960 by Mr. Justice 
Tambe and Mr. Justice Kotwal, as he 
then was, found that-the notice given 
under Section 384 bv the appellant was 
bad. The notice given by the appellant 
in this case was given to the Executive 
Officer City of Nagpur Corporation 
(Municipal Commissioner), Nagpur. The 
suit filed by the appellant was against 
the Chief Executive Officer called the 
Municipal Commissioner representing the 
Corporation of Nagpur. Therefore, the 
suit was against the Corporation of Nag- 
pur. The notice given was to the Exe- 
cutive Officer, City of Nagpur Corpora- 
tion. The point that arises here for 
consideration -is to see whether this 
notice is legal or illegal This Court in 
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Appeal No. 35 of 1955 (Bom), mentioned 
above, ruled that the notice given 
the plaintiff to the Chief Executive OfE- 
cer, when the suit itself was, instituted 
against the Corporation, was illegal þe- 
cause it cannot be termed to be a notice 
to the Corporation. This Court, there- 
fore, took a view that such a notice wes 
not in accordance with the provisions cf 
Section 384 of the Corporation Act. A 
similar view is also taken in Nathubhei 
v. The Municipal Corporation, Bombay, 
AIR 1959 Bom 332. That was a case 
under the Bombay Municipal Corpore- 
tion Act. A notice had to be #ivea 
under Section 527 of that Act. Sec- 
tion 527 is more or less like Section 3&4 
of the Corporation Act. This Court In 
that case took a view that the provision 
contained in Section 527 was mandatory 
and it was not a sufficient compliance 
with Section 527 to give notice to the 
Municipal Commissioner. The - notice 
here was given to the Chief Executive 
Officer. ‘Therefore, on this ground also 
the suit of the appellant will have b 
fail. It appears to me that the learned 
Assistant Judge has taken a right view 
of this point also. 

13. For the aforesaid reasons, 
therefore, this appeal should fail. L. 
therefore, confirm the decree of the ar- 
pellate Court and dismiss the appeel 
with costs. The learned. Advocate | for. 
the appellant says that since this is a 
litigation of the right of a citizen. against 
the right of a Corporation, it is a fit 
ease for a Letters Patent Appeal. He, 
therefore, Rebate gas E appeal in 
the L. P, A. Request rejected. ie ask 

Appeal dismissec, 
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DESHMUKH AND PADHYE, JJ. 

Bhika Poona Kanpate, Petitioner tv 
The Civil Judge, Junior Division, Gondia 
and others, Respondents. 

Special Civil Applns. Nos. 1243 and 
1245 of 1969, D/- 27-2-1970 from order 
of Civil J. Jr. Division, Gondia, D/- 6-12 
1969. 

Panchayats — Bombay Village Par 
chayats Act 1958 (3 of 1959), Section 15 
— The limitation of 15 days for filing 
election petition is to be counted from 
date of declaration of results _ under 
Rules 34 and 35. The starting point car- 
not be postponed to date of posting. of 
results to villagers under Rule 36. (Par 
chayats — Bombay Village Panchayats 
Election Rules (1959), Rules 34, 35, 36. 

(Para 13 

The process of posting the results 

to villagers is a quite different process 
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‘than declaration of results. A functional 


approach with emphasis on recessity of 
knowledge of election results to villagers 
is neither necessary nor permissible when 
language of rules follow substantive pro- 
vision in Section 15 itself. The pres- 


-~ eription :of a very short period of limi- 


tation is imposed with an obvious inten- 
tion of ending election disputes as early 
as possible. l (Paras 5, 15) 
Cases Referred: Chronological Paras 
(1969) 1969 Mah LJ 759 = 71 

Bom LE 490, Bhimaji v. C. N. 

Gite 13 
C. G. Madkholkar, for Petitioner. 
DESHMUKH, J.:— Both these peti- 

tions are being disposed of on a com- 
mon question of law relating to limita- 
aon -and hence this order will govern 
oth. 


o 2 In these two petitions, elec- 
tions to Ward No. 1 and Ward No. 3 of 
village Ledada, tahsil Gondia. District 
Bhandara are being challenged. Accord- 
ing to the election programme declared 
the polling took place on 21-9-1969. The 
Gate for counting was 23-9-1969. After 
the voting took place as scheduled, the 
Returning Officer held counting at 
Gondia on 23-9-1969 and at the end of 
the counting declared the election results 
cn the same day and his office at 
Gondia. An attempt was made by the 
two petitioners to file a writ petition in 
this Court immediately after the decla- 
ration of the results. That petition was 
not entertained on the ground that an 
election petition was provided under the 
Act and when a specific and adequate 
remedy is provided by the Act. ordina- 
rily this Court will not entertain a. writ 


petition. That writ petition was then 
withdrawn. Thereafter, the two peti- 


tioners filed two separate election peti- 
tions under Section 15 of the Bombay 
Village Panchayats Act, 1958 in the 
Court of the Civil Judge Junior Divi- 
sion, Gondia on 20-11-1969. The learn- 
ed Civil Judge felt that on the face of 
the record, the petitions are barred by 
limitation and hence called upon the 
learned counsel for the petitioners to 
satisfy him that the petitions ought to 
be entertained. On that preliminary 
issue he heard the counsel and dismiss- 
ed both the petitions on the ground that 
they are barred by limitation under Sec- 
tion 15 of the said Act. Beirg aggriev- 
ed, these petitions are now filed. 


3. In these writ-petitions, the 
order of the learned Civil ¢udge who 
was acting as an Election Tribunal is 
challenged on the ground that his find- 
ing as to limitation is erroneous. There 
is also another ground urged against the 
validity of the elections as such viz.. 
that voting papers were required to be- 
signed by the voters at the instance of 
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the polling officers in the two wards. 
That is a challenge against the election 
process but, that challenge is not enter- 
tained and decided by the Civil Judge 
as an Election Tribunal. We are dis- 
posing of both these petitions only on 
' the technical question of limitation and 
are not expressing any opinion whatso- 
ever on the challenge held out by the 
petitioners on the ground of compulsion 
to voters to sign the voting papers. 


4. Though notices were issued 
and served on the respondents in both 
these’ petitions, there is no appearance 
on their behalf Mr. Madkholkar, ap- 
pearing on behalf of the petitioner, ar- 
=- gued that under Section 15 of the Bom- 
bay Village Panchayats Act, 1958, it is 
permissible for a voter of a Panchayat 
to call in question the validity of an 
election of a member of a Panchayat 
within fifteen days after the date of the 
declaration of the result of the election, 
When the result of an election could be 
said to have been declared, is, therefore, 


~ 


the question in dispute. 


5. According to him, if the 
scheme of the rules relating to the vil- 
lage panchayat election is seen, and, 
more particularly, the Rules 32 to 37 
are taken into account, it will be ap- 
parent that the election results could be 
said to have been declared only when 
they are made known to the villagers 
by posting them at the village Chavdi 
or at the village Panchayat office or such 
other public place, if any, appointed in 
that behalf by the Returning Officer 
under Rule 36. Until this posting has 
taken place in the village at some place 
indicated in that rule, it could not be 
said that there was a valid declaration. 


6. If the provisions of the rule 
are looked at, we find that after the 
polling is over, the counting of votes has 
to take place under the supervision of 
the Returning Officer with the assistance 
of such persons as he may appoint to 
assist in the counting of votes. A day, 
time and place for the purpose of count- 
ing has to be appointed under Rule 7. 
On the day, time and place appointed 
for counting of votes the Returning Offi- 
cer has to proceed in a certain manner in 
respect of all the ballot boxes. This part 
of the duty of the Returning Officer has 
been laid down in Rule 32. He has to 
check and count: the number of ballot 
boxes and when he is satisfied that all 
ballot boxes have come to him he is 
to permit the candidates, their election 
agents and. counting agents to satisfy 
themselves that all the boxes are there 
with the seals intact. The Returning 
Officer also has to satisfy himself that 
there is no tampering with the seals of 
any of the boxes. He has then to take 
up the counting of votes and from each 


- ito each of such bundles. 
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box he has to separate the valid and 
invalid votes. The invalid or doubtful 
ballot papers are to be submitted to the 
Returning Officer for decision. There- 
after the bundle of valid voting papers 
is to be taken up for counting and the 
votes recorded in favour of each candi- 
date have to be counted with: the aid 
of the persons appointed to assist the 


‘counting of votes. The Returning Officer 


is required to give reasonable opportu: 
nity to the candidates and their election 
and counting agents to inspect the bal- 
lot papers so as to enable them to raise 
objections about the validity or invali- 
dity of votes. When objections are raised 
they are to be decided with brief rea- 
soning on the ballot paper itself. There 
are instructions thereof to keep the 
counted valid papers in one bundle and 
the invalid papers into a separate bun-- 
die and the labels that are to be affixed 
Sub-rule (3) 
of Rule 32 of the Bombay Village Pan- 
chayats Election Rules, calls upon the 
Returning Officer, as far as practicable. 
to proceed continuously with the count- 
ing of votes and if intervals become 
necessary there are directions regarding 
the precautions that must be taken 
during such intervals. Sub-rule (4) of 
Rule 32 enjoins upon the Returning Offi- 
cer to prepare a consolidated statement 
recording therein the total number of 
votes polled by each candidate, after the 
counting of the ballot papers contained 


in all boxes is over. Rule 33 ‘of the 
Bombay Village Panchayats Election 


Rules, lays down the grounds on which 
ballot papers ought to be rejected. Af- 
ter this process of counting is gone 
through and the total number of votes 
recorded in favour of each candidate is 
ascertained and noted as required- by 
sub-rule (4) of Rule 32, the stage for 
discharging the duty under Rule 34 ari- 
ses. - is is a controversial rule and 
Mr. Madkholkar argued that though the. 
rule bears the designation “Returning 
Officer to declare result of election” what 
the Returning Officer does is not decla- 
ration at all. Before this approach Is 
considered, the contents of- this rule may 
be noted. Sub-rule (1) of Rule 34 con- 
templates that on completion of the 
statement showing the number of votes 
recorded, the Returning Officer shal. 
from amongst the candidates qualified 
to be chosen to fill a reserved seat, if 
any, declare subject to the provisions of 
Rule 5 the candidate who had secured 
the largest number of votes to be elected 
to fill such reserved seat. The proviso 
to this rule lays down that if in the 
same ward there is a reservation of seats 
for women and for the Scheduled Castes 
and/or Scheduled Tribes, the result of 
the seat or seats reserved for Scheduled 
Castes or Scheduled Tribes shall be de- 
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clared first and then the result of the 
seat or seats reserved for women. in 
other words, the result of the seat or 
seats reserved for Scheduled Castes or 
Scheduled Tribes shall be declared first 
by Icoking to the consolidated statement 
prepared under sub-rule (4) of Rule 2 
The Returning Officer has then to pr- 
ceed to declare from among all other 
candidates, excluding those who hare 
been declared elected to fill the reserved 
seats. if any, the candidate or candidates 
who have secured the largest number of 
votes to be elected to fill the unreserved 
seats. This is provided by sub-rule (2) 
of Rule 34. In case there is equality of 
votes how a successful candidate is 70 
be decided is a subject-matter of R. 34 
(3). On a plain reading of Rule 34 ard 
its contents, it appears that the Return» 
ing Officer has to declare the complece 
result of the election by jirst declarirg 
the result relating to the reserved seais 
and then the result relating to the other 
or general seats. As soon as, however, 
this function is performed it appears ~ọỌ 
us that the Returning Officer 
clared the result of the election. 

7. Rule 35 permits a candidats, 
or, in his absence his election agent “o 
apply in -writing to the Returning Off 
cer for a recount of all or any of tke 
ballot papers already counted stating the 
grounds on which he demands such r2- 
count. Such an application is permitted 
under Rule 35, sub-rule (1). The R> 
turning Officer will then decide that ap- 
plication and may allow the applizaticn 
in the whole or in part, or may reject 
it in toto if it appears to be frivolous or 
unreasonable. Every decision of tke 
Returning Officer under sub-rule (2) has 
got to be in writing together with rea- 
sons for the orders passed. Sub-rule (+). 
of Rule 35 contemplates that where en 
application has been allowed partially of 
in the whole, a counting of the ballet 
papers has got to take place over again 
to the extent permitted under that order. 
If the recount leads to a different figure 
of the total votes polled by certain candi- 
dates. an amendment has to be carried 
out in the consolidated statement prz- 
pared under sub-rule (4) of Rule 34 
Once such amendments are carried out 
under Clause (c) of sub-rule (4) of R. 35, 
the Returning Officer has to announce 
the amendments so made and also ds- 
clare the. result of the election. It ap- 
pears to us from the wording of sub- 
rule (1) of Rule 35 that the re-count 
must be claimed there and then imme- 
diately after the election. results are 
declared under Rule 34. The provisior.s 
of sub-rule (3) of Rule 32 seem to gor- 
ern the process of recounting also. He 
has to recount the votes if permitted Ey 
him in the same meeting in a continuous 
manner and has to reach the stage of 


has da 


announcement of amendments and dec- 
lare all results: under Clause (c) of sub- 
rule (4) of Rule 35 in the same meeting. 
it is, therefore. obvious that in the case 
of village Panchayat election not cnly 
the initial declaration of the eleczion 
results but also the amended declara-ion 
on re-count has got to take place on the 
day and at the time and plare declered 
under Rule 7. 


8 The Returning Cifficer has 
then to cause the names of elected 
candidates to be posted at the vilkge 


Chavdi or at the village Panchayat of- 
fice or at such other public place, ap- 
pointed in that behalf by him and he 
is also required to report the seme 
names immediately to the Collector. This 
is the duty enjoined upon the Return- 
ing Officer under Rule 36. The title of 
that rule is “posting of result of election” 
by Returning Officer. Then follows a 
publication of the result undar Rule 37 
by the Collector. The Collector forwerds 
the names of the elected persons to the 
Standing Committee and if the number 
of persons elected is less than the total 
number of members for the pancha-at. 
the Collector shall call upon the Stand- 
ing Committee to make appointments 
to the remaining seats under sub-sec. (3) 
of Section 10 of the Act.. The Collector 
has then to publish the names of the 
elected members as reported by the Re- 
turning Officer by causing a list of sich 
members to be posted up at his office, 
the village Chavdi and at the village 
Panchayat Office. The Collector has also 
to publish the names of persons appo_nt- 
ed under sub-section (3) of Section 1C of 
the Act, after their appointments are 
made by the standing committee. The 
elective process relating to the elecfion 
of the members of the Panchayat seems 
to end here. 


9. Mr. Madkholkar argued ‘haf 
the Returning Officer in this case teld 
the counting of votes in his office at 
Gondia which may be the taluka Head 
quarters. The villagers of Ledada zan 
have no information about the final re- 
sults arrived at by the Returning Officer 
and the first and the only opporturity. 
they get to know the results is the post- 
ing of the results of the election in the 
village under Rule 36. No doubt that 
the Legislature have used the wards 
‘declaration of results’ for the purpose 
of limitation for an election petition 
under Section 15 of the Act. It may 
be that the same words ‘declaration of 
results’ or.‘declare the results of the 
elections’ are used in Rule 34 and R. 35 
of the Bombay Village Panchayats Eec- 
tion Rules. However, since it is oven 
to any voter in a constituency to ckal- 
lenge the election. it would be legitimate 
to assume that the Legislature desired 
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that the voter be apprised of the results 
of the election so that he may be in a 
position to exercise the right of challeng- 
ing the validity of the election under 
Section 15 of the Act. That, according 
to Mr. Madkholkar, appears to be. a ra- 
‘tionale of framing R. 36. He says that 
the publication of the results in the vil- 
lage takes place on two different occa- 
sions. The first occasion is provided by 
Rule 36 when the Returning Officer is 
required to post the results in the vil- 
lage and the second occasion is provided 
when the Collector publishes those re- 
sults under Rule 37. It is the first oc- 
casion under Rule 36 which must be 
deemed to be the declaration of the re- 
sults for the purpose of enabling the 
voter to resort to the remedy under Sec- 
tion 15 of the Act, 


10. In order fo justify this infer- 
pretation of the rules, Mr. Madkholkar first 
compared the provisions ofthe Bombay 
Village Panchayats Election Rules, 1959 
with those of the Maharashtra Zilla Pari- 
shads Election Rules, 1962. Counting of 
votes is provided under R. 61 of the Maha~ 
rashtra Zilla Parishads Election Rules 
1962, and Rule 62 directs that the count- 
ing as far as possible has got to be a 
continuous process. Recount is then 
provided by Rule 64 Under Rule 64 
after counting is complete the Returning 
Officer has to make entries in a result 
sheet in Form No. XI provided by those 
rules. If the re-count leads to some 
variations of the results, they are to be 
carried in the same sheet in Form No, 
XI. As and when counting is complete, 
the Returning Officer is required not 
only to fill in the result in Form No. XI 
but announce the particulars of that vot- 
ing, It is that announcement in respect 
of a particular candidate that gives a 
right for claiming re-counf and when 


re-count is permitted and carried out, an 


amendment, if any, in Form No. XI is 
to be carried out under Rule 64. We 
may slip over the intervening stages 
provided under Rule 64 and proceed to 
Rule 65 which is the declaration of re- 
sults. The Returning Officer shall then 
subject to the provisions of Section 26. 
if and so far as they apply to a parti- 
cular case and if he has been so em- 
powered by the Collector thereunder. 
declare to be elected the candidate to 
whom the highest number of valid votes 
has been given, complete and certify the 
return of election in Form XII and send 
signed copies thereof. to the Collector as 
soon as possible. The Collector is then 
called upon to publish the names of the 
Councillors under Rule 66. Mr. Mad- 
kholkar referred us to these provisions 
for the purpose of pointing out that the 
declaration contemplated by Rule 65 of 
the Maharashtra Zilla Parishads Elec- 
tion Rules, 1962 is a written declaration 


‘Election Rules, 1959 also. 


-the Bombay Village Panchayats 


ALR, 


in Form XIL When Form XII is duly 
certified and signed the election results 
are deemed to have been declared. No 
such form is provided by Rule 34 of 
the :Bomkay Village Panchayats Election- 
Rules. It would therefore, be logical ac- 
cording to him, to infer that the posting 
of results under Rule 36 which must 
necessarily be in writing, is a substitute 
for Form No. XII conceived of by the 


Maharashtra Zilla Parishads Election 
Rules, 1962. 
il. We are not much impressed 


by this argument. It cannot be said that 
the rules relating to elections of the dif- 
ferent bodies must be similar or identi- 
cal. It is upto the Legislature or its 
delegate, if law permits, to frame: such 
rules as would be convenient in the 
interest of speedy and proper election 
of the perticular body concerned. Sim- 
ply because a form is provided in the 
ease of Zilla Parishads it is not neces- 
sary that we must assume that there is 
a form provided for declaring the results 
under the Bombay Village Panchayats 
Apart from 
this approach, it appears fo us that the 
Interpretation which Mr. Madkholkar 
put on the Maharashtra Zilla Parishads 
Election Rules, 1962, for the purpose of 
drawing assistance does not appear to 
e quite accurate. Rules 62 and 65 of 
the Maharashtra Zilla Parishads Election 
Rules, 1962, merely conceive of two dif- 
ferent stages in the election process. The 
first process is the counting of individual 
votes and making a record thereof candi- 
date by candidate. For that, Form No, 
XI has keen provided, . When a conso- 
lidated statement is to be prepared from 
which the election is to be declared, en- 
tries in Form No. XU are provided. How- 


ever, the language of rule 65 of the 
Maharashtra Zilla Parishads Election 
Rules, 1962, is worth noting. It says 


that where the Returning Officer is em- 
powered by the Collector he will de- 
clare to be elected the candidate to whom . 
the highest number of valid votes has 


been given. This clause which is an 
independent clause authorises the Re- 


turning Officer to declare the results of 
the election and for this declaration no 
writing is needed. He has also to dis- 
charge his duties by completing and 
certifying the return of the election in 
Form No. XII and sending the copies 
thereof to the Collector, So the decla- 
ration of the results is one thing and 
merely completing the return of: the 
election in a certain form and- sending 
copies to the Collector is quite another, . 


12. So far as the provisions of 
Elec- 
tion Rules, 1959, are concerned, it ap- 
pears to us that instead of prescribing 
a form, sub-rule (4) of Rule 32 directs 
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the Returning Officer to prepare a con- 
solidated statement recording thereir. the 
total number of votes polled by each 
candidate. This would be analogovs to 
Form No. XI provided in Rule 61 of the 
Maharashtra Zilla Parishads Eleztion 
Rules, 1962. We have looked at the 
Form No. XI which is prescribed and 
it is a very simple om. The frst 
column,’ with serial numbers 1, 2 and 3, 
is meant for writing the name of the 
candidate and opposite the name of the 
candidate is entered the number of ‘votes 
polled by the said candidate. The direc- 
tions contained in Rule 32 (4) are iden- 
-tical in terms. The only difference is 
whereas the Maharashtra Zilla Parishads 
Election Rules, 1962 provide a ready- 
mzde form, the Returning Officer under 
the Bombay Village Panchayats Election. 
Rules, 1959 is required fo make a conso- 
lidated statement on a piece of taper 
-himself. The provision of a form does 
not therefore seem to indicate eith=r a 
difference in the two approaches or some 
special provisions implying the necessity 
of a writing for declaring the results. As 
under Rule 65 of the Maharashtra Zilla 
Parishads Election Rules, 1962, the Re- 
turning Officer of a village Panckayat 
Election is required to declare the elec- 
tion result under Rule 34 and thereafter 
post the names of the elected candidates 
in the village under Rule 36 end send 
a copy thereof for publication to the 
Collector. This writing is nothing but 
Form No. XII conceived of by the Zilla 
Parishad. We do not think therefore 
that by taking an analogy from the pro- 
visions of the Zilla Parishads Election 
Rules, any particular assistance is ren- 
dered in the interpretation of rules 32 
to 35 of the Village Panchayats Election 


Rules. 
13. Mr. Madkholkar then refer- 
red us to a judgment of a Division 


Bench of this Court in Bhimaji v. C. N. 
Gite, 1969 Mah XIJ 759. Accordinz to 
him the question of limitation for an 
election petition under Section 15 of the 
Bombay Village Panchayats Act (No. 3 


of 1959) has been concluded by this 
fudgment. With respect we may point 
out that the facts and circumstences 


which led to the decision referred to 
above are entirely different. We rave 
carefully gone through that Tudgment 
and it is obvious to us that the question 
of limitation under Section 15 of the 
Bombay Village Panchayats Act and the 
form in which that question arises be- 
fore us never arose before the learned 
Judges who were deciding that case. It 
may be noted that certain nomination 
papers were rejected in the cass of the 
election of the village Panchayat of 

e of Akola Taluq -of Ahemad- 
nagar district. The election thereafter 
took place and before the stage of de- 


claring results under Rule 34 was reach- 
ed, persons who were dissatisfied wi 

the earlier order filed a writ petition in 
the High Court. The High Court issued 
an interim injunction on March 20, 1967 
prohibiting the Returning Officer from 
declaring the’ results of the election. 
What the Returning Officer. therefore, 
did wes, to go through the entire pro- 
cess of the election upto the count of 
votes preparing the tabular form and 
then stopped at that stage in terms of 
the injunction of the High Court not to 
announce the results of the election. 
When the writ petition came up for 
hearing it was discovered that there was 
certain disputed question of fact which 
the High Court could not. decide. The 
petition was in the circumstances per- 
mitted to be withdrawn and the interim 
injunction stood dissolved on January 
22, 1963. The facts reported in the judg- 


‘ment show that the Returning Officer 


thereafter passed an order dated 2-5- 
1968 in his office declaring the result 
of the election, He then caused a copy 
of that result to be published in the 
village on 9-5-1968. It also appears 
from these facts which are admitted be- 
fore that Division Bench that the copy 
of the result of the election was received 
in the Village Panchayat Office cn 17-5- 
1968 and was publicly exhibited on the 
board on 9-5-1968. As soon as this 
happened an election petition was filed 
on May 22, 1968. The learned Civil 
Judge before whom this petition came 
to be filed under Section 15 of the 
Village Panchayats Act, rejected if on 
the preliminary ground thet it was barr- 
ed by limitation. The declaration of 
the result was perhaps on the 2nd of 


May 1368 when some office order was 
passed by the 


Returning Officer after 
the- dissolution of the injunction order 
by the High Court. Since the retition 
filed on May 22, 1968 was beyond 15 
days from 2-5-1968 he rejected it. It is - 
against that order that a writ-petition 
came to be filed in the High Court 
which was entertained and disposed of 
by the judgment cited abcve. We have 
already pointed out earlier that the entire 
election process, beginning with the 
counting of votes under Eule 32 to the 
declaration of results under Rule 34 as 
also amended results under Rule 35 is 
all a continuous process and must be 
over in:one sitting as far as possible, 
Whether it is one sitting or two sittings 
but it must be on the same day. and, 
at the same time and place. It is always 
a continuous process. So far zs that 
part of the procedure was concerned in 
the case of Khirwire Villege Panchayat, 
the Returning Officer was prohibited by 
the Hizh Court from declaring the re- 
sults. He, therefore, counted the votes 
kept a chart ready and deferred the 
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announcement of the result subject to 
the decision of the High Court. In other 
words, the paar of the process was 
broken by an order of the High Court 
and the day, time and place fixed under 
Rule 7 passed by without the final stage 
of declaring the results ‘being reached 
because of the High Courts injunction. 


14. In the special circumstances 
of that. case, the learned Judges them- 
selves point out that the facts before 
them were peculiar as the sequence of 
events was interrupted. Earlier they 
point out how a villager would know 
the date of declaration of the results and 
would be in a position to resort to such 
remedies as he wants against the elec- 
uon results. For instance in paragraph 
5 of the judgment this is what they 
point out:-— 


“In this case, on March 20, 1967, 
‘this Court granted an injunction in 
Special Civil Application No. 604/1967 
prohibiting the declaration of result of 
the election. The said injunction was 
dissolved on January 22, 1968. It is only 
then that the Returning Officer became 
free to declare the results of the elec- 
tion. Normally, when a notification fix- 
ing the respective dates of election and 
eounting of votes is issued, the candi- 
dates know that under Rule 34 on com- 
pletion of the statement showing the 
number of votes recorded, the Returning 
Officer shall declare the results and that 
he would subsequently have the results 
posted in accordance with Rule 36. In 
that case, they anticipate the event and 


remain on the look out and in case they 


wish to challenge the elections, they see 
to it that they file an election petition 
within time In the peculiar facts of 
this case, the sequence of events was 
interrupted.” _ 


It will be, therefore, obvious that the 
judgment relied upon by Mr. Ma ol- 
kar does not deal with a normal case 
when the entire election programme is 
gone through according to the Schedule 
notified under -Rule 7. The above quota- 
tion also shows that the declaration of 
results under’ the normal election pro- 
gramme is the one under Rule 34. The 
reference to the candidates being on the 
look out for the purpose of challenging 
the election is to this declaration and 
in that case, the limitation is one pres- 
cribed under Section 15, namely, 15 
days from the date of declaration of the 
results. It is also important to note 
that the declaration under Rule 34 is at 
the same sitting when the counting is 
continuing. Because of the interruption 
caused by the High Court order it was 
not possible in that case to visualise a 
declaration under Rule 34 in the very 
same meeting where the counting took 
place. When under the normal circum- 


A.I.R, 


stances election result is declared those 
interested have sufficient notice of the 
day, time and place of the possible de- 
claration. Under special circumstances 
after the High Court's injunction order 
is withdrawn, the Returning Officer be- 
comes free to declare the result. He 
could not resort to the provisions of 
Rule 34 at all. What the Officer did was 
to declare the result in his office ex 
parte without the knowledge of the ~ 
others, the candidate or the voters from 
the village concerned and notified that 
result to the village by posting it under 
Rule 36. In the peculiar circumstances 
of that case, the learned J udges point 
out that the posting of results in the vil- 
lage under Rule 36 would be considered 
the starting point of limitation for the 
purpose of challenging the election under 
Section 35 of the Bombay Village Pan- 
chayats Act, 1958. No occasion. arose 
before the learned Judge to decide how 
limitation will operate when the elec- 
tion programme has been carried out in 
a normal manner under all the rules 
relevant in that behalf. When the oc- 
casion itself did not -arise, we do not 
think that the judgment could be said 
to decide the question of limitation 
under the normal circumstances as it 
arises before us for decision. 





















15. We are also not impressed b 
the argument of Shri Madkholkar that 
the very purpose and function of R. 36 


of rgd when the election 
were declared and what precisely were 
those results. We do not think that such 
a functional approach to the provisions 


When the lan 
is very clear and that language seems 
to be. borrowed from 


Village Panchayats Act, 1958, we must 
attribute the same meaning to the same 
expression used in the Rules and Act. 
The starting point of limitation indica- 
ted under Section 15 of the Act is the 
“declaration of results”. That declara- 
tion of results is contemplated by Rr. 34 
and 35. The posting of results in the 
village is a very different process than 
declaration of results. If the question 
of knowledge of villagers has any rele- 
vance, that is already answered by an 
earlier judgment of this Court in the 
quotation quoted above. When the elec- 
tion programme is being worked out 
according to the schedule notified under 
Rule 7 all interested in the election 
know, not only the date of voting but 
the date of counting and declaration of 


1977F 


results under Rule 34. It is upto the 
aggrieved persons to be vigilant and to 
resort to the remedies available at law. 
By prescribing a very short period .of 
limitation under Section 15, the inten- 
tion of the Legislature is obvious. It is 
expected that in the matter of election 
the disputes should be raised imm=dia- 
tely and disposed of as early as possible. 
On a plain reading of Section 15 and 
Rules 32 to 36 we are satisfied thaf the 
starting point of limitation prescribed by 
Section 15 of the Act is the declaration 
of results under Rule 34. So far as the 
present petitions are concerned, the elec- 
tion programme was carried out accord- 
ing to schedule and was not interrupted 
st all. On 23-9-1969 there was a formal 
declaration of results of the election. A 
petition to challenge such an election 
ouzht to have been filed within 15 days 
from that date. The two petitions which 
are filed in the Court of the Civil Jidge 
on November 20, 1969 are clearly berred 
by limitation. We would. therefore, up- 
hold the order passed by the learned 
Civil Judge as Election Tribunal and dis- 
miss both these petitions. As there is 
no appearance for the respondents, there 
will be no order as to costs. 

Petitions dismissed. 
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AIR 1971 BOMBAY 283 (V 58 C 46) 
(AT NAGPUR) 
BHOLE, J. 
.' Smt. Shantabai. Appellant v. Kamla- 
kant, Respondent. . 
Appeal No. 9 of 1967, D/- 16-1-2970, 
from order of J. N. Khare, Civil J . Sr. 
Division, Nagpur in Spl. Civil Suit No, 
21 of 1966. 

Court-fees and Suits Valuations — 
_ Suits Valuation Act (1887), Ss. 4, O, 3 
and 8 (as applied to Maharashtra) — 
Jurisdictional value of suit under Sec- 
tion 6 (v) (b), Bombay Court-fees Act, is 

market value of suit property. 
“ In view of Section 8 the jurisdic- 
tional value of a suit under S. 6 (v) (b) 
Bombay Court Fees Act need noi be 

the same as its court-fee value. 
(Para 3) 
No rules having been framed under 
Section 3 for determining the value of 
land for purposes of jurisdiction in such 
suits. the principle therefor under the 
Suits Valuation Act itself will have to 
be followed. Sections 4 and 11 comem- 
plate the market.value of the suit pro- 
perty to be the jurisdictional value for 
certain suits relating to land, Thus for 
such suits also the market value wil be 
the jurisdictional value. (1907) ILF 31 
Bom 73 following (1882) ILR 8 Cal 757 


LN/AO/G78/70/JRM/C 


Shantabai v. Kaméakant (Bhole J.) (Pr. 15){Prs. 1-3] Bom. 283 


and AIR 1937 Bom 326, Followed. 
(Paras 4 and 5) 
Cases Referred: Chronological Paras 
(14937) AIR 1937 Bom 326 (V 24) = 
ILR (1937) Bom 402, Govindbhai 
v. Dahyabhai 
(1907) ILR 31 Bom 73 = 8 Bom 
LR 885, Dayaram v. Govardhan- 
das 6 
(1882) ILR 8 Cal 757 = 11 Cal LR 
95, Kirty Churn Mitter v. Aunath 
Nath Deb 6 


P. T. Trivedi, for Appellant; K. A. 
Ghatpande, for Respondent, 


JUDGMENT :— This is an appeal 
by the plaintiff from an order passed by 
the Civil Judge, Senior Division, Nagpur 
in regard to the valuation of the court- 
fee and for jurisdiction purpose. The 
plaintiff has filed a suit for possession 
of agricultural land. He has paid the 
Court-fee stamp of a value equal to 
twenty times the land revanue. He has 
valued for the purpose of jurisdiction 
Rs. 9000/- which, according to him, was 
the market value of the land. An objec- 
tion was raised by the defendant stating 
that the valuation so far as jurisdic- 
tion was concerned was not proper, 
According. to the defendant, the valua- 
tion for the purpose of jurisdiction 
should be similar to that of the valua- 
tion for the purposes of the Court-fee 
Stamp. The learned Civil Judge, who 
has entertained this objection, came to 
be of the view that the proper valua- 
tion would be similar to the valuation 
the plaintiff made for the purposes of 
the Court-fee stamp. This order of the 
trial Court therefore is now challenged 
here. 

2. The point, therefore, that 
arises here for determination is to see 
whether the valuation for the purposes 
of jurisdiction is twenty times the land 
revenue as was paid for the Court-fee 
stamp or is the market value. 


3. Admittedly, the land which is 
the subject-matter of the suit is held 
on a permanent settlement exceeding 
thirty years. Therefore, this suit for 
possession of such land would fall with- 
in the purview of S. 6 (v) (b) of the Bom- 
bay Court-fees Act, 1959. For the purposes 
of Court-fee therefore in suits for posses- 
sion of such lands, a sum equal to 
twenty times the survey assessment 
should be the valuation. The plaintiff 
has done valuation according to this 
provisicn and paid the necessary Court- 
fees. Now, the objection of the defen- 
dant is that the plaintiff ought to value 
the jurisdiction equal to the sum which 
he valued for the purposes of the Court- 
fee stamp. The plaintiff has valued it 
according to the market value of the 
land. It is, therefore, the contention of 
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fhe learned advocate for the applicant 
that the objection was improperly - up- 
held. We will have to look at Sec- 
tion 8 of the Suits Valuation Act ap- 
plicable to our State of Maharashtra. 
Section 8 is as follows:— 


_ “Where in i eit other than those 
referred to in paragraphs (v), (vi) and 
(x) and Clause -(d) of paragraph (xi) in 
Section 6 of the Bombay Court-fees Act, 
1959 (Bombay Act XXXVI of 1959) 
Court-fees are payable ad valorem under 
the Bombay  Court-fees Act. 1959 
(Bombay Act XXXVI of 1959), the value 
as determinable for the computation of 
Court-fees and the value for purposes 
of jurisdiction shall be the same.” 

It is, therefore, clear from. this provi- 
sion that it divides the suits into two 
classes. One class of suits are those 
suits which are referred to in paragraphs 
(v), (vi), (x) and An (d) of para- 
graph (xi) in Section 6 of the Bombay 
Court-fees Act, 1959. These are the 
suits for possession of land, houses and 
gardens, suits to enforce a right of pre- 
emption, suits against mortgagees for 
recovery of the mortgaged: properties 
and suits for specific performance of 
awards. 
of suits other than mentioned above. 
Under Section 8 of the {Maharashtra} 
Suits Valuation Act, one class of suits 
have to be paid court-fees according to 
what is mentioned there. The suits men- 
tioned in the paragraphs have to be 
computed in a different way. For the 
suits which are not included in the above 
paragraphs and the court-fees are pay- 
able ad valorem under the Bombay 
Court-fees Act of 1959. the value as 
determinable for the computation of the 
court-fees and the value for purposes of 
furisdiction shall be the same. Evidently, 
therefore, the legislature has intended 
that when suits other than those refer- 
red to in the abovesaid paragraphs are 
instituted, then the court-fees when pay- 
able ad valorem, the value as determin- 
able for the computation of the court- 
fees should be similar to the value for 
purposes of jurisdiction. In so far as the 
instant suit with which we are concern- 
ed, it is a suit which falls within the 
category of Section 6 (v) (b). Section 8 
of the Suits Valuation Act, therefore, 
does not contemplate that the value for 


the purposes of court-fee in this suit and 


the value for the purposes of jurisdic- 
tion shall be the same. What then, shall 
be the value for the purposes of juris- 
diction? : 


4. Under Section 3 of the Suits 
Valuation Act, the Government may 
make rules for determining the value of 
land for purposes of jurisdiction in the 
suits mentioned in paragraphs {v) and 
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The other class of suits is that - 


ALE 


(vi) and clause (d) of paragraph (xi) in 
Section 6 of the Bombay Ccurt-fees Act. 
These are the paragraphs referred to in - 
Section 8 of the Suits Valuation Act. 
Under sub-section (2) of Section 3, the 
rules may determine the. value of any 
class of land, or of any interest in land 
in the whole or any part of a local area, 
and‘ may prescribe different rules for 
different places within the same . local 
area. Therefore, the State Government 
has to make rules for the purpose of 


purposes of jurisdiction. Admittedly, the 
State Government has not made rules 
If, therefore, rules are not there, then ` 
what should be the value for purposes 
of jurisdiction in so far as the suits, 
which come within the purview of para- 
graphs: (v). (vi). (x) and Clause (d) of 
paragraph (xi) in Section 6 of the Bom- 
bay Court-fees Act, are concerned. We 
will have, therefore, to find some guidel 
line in the Sults Valuation Act itself. 


‘determining: the value of land for th 


5. Section 4 of the Suits Valua- 
tion Act is SET the valuation of 
relief in certain suits relating to land. 
Under this Section, where a suit men- 
tioned in paragraphs other than those’ 
mentioned in Section 8 of the Suits 
Valuation Act relates to land or interest 
in land of which the value has been 
determined by rules under the last fore- 
going section, the amount at which for 
purposes of jurisdiction the relief sought 
in the suit is valued shall not exceed 
the value of the land or interest as 
determined by those rules. Therefore, 
the Legislature appeared to be contem- 
plating to value for the purposes of 
jurisdiction on the basis of the value of 
the land or interest. It is not determin- 
able on the basis of the value for the 
purposes of the court-fees. Moreover, 
under Section 11 of the Suits Valuation 
Act; a procedure where ` objection is 
taken on appeal or revision that a suit 
or appeal was not properly valued for 
jurisdictional purposes, is laid down. 
This also contemplates that the valua- 
tion for the purposes of jurisdiction 
should be on the basis of the market 
value. It appears to me. therefore, that 
the learned Civil Judge was not right 
when he decided that the plaintiff's 


- valuation according to the market value 


for the purposes of jurisdiction is not 
proper. . 

6. We have also several rulings 
of our own High Court which support 
my view. In Dayaram v. Govardhan- 
das, ((1907) ILR 31 Bom 73), this Court 
has taken the same view. Mr. Justice 
Russel observed during the course of 
the judgment in this case that ee 
Court-fees Act Section 7. Clause 
(which is equal to Section 6, Clause (5), 
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of our Bombay Court-fees Act,) provides 
that for the purpose of determining the 
amount of Court-fee payable, the value 
of certain classes of suits should be 
taken to be the amount at which the 
plaintiff values the relief sought. But his 
Lordship did not think that the Legis- 
lature ever intended to leave it tc the 
plaintiff to choose the Court in which 
he should’ bring his suit for possession 
or partition of property by assigning an 
arbitrary value to the subject-matter oz 
the suit. According to his Lordship. the 
provisions of the Suits Valuation Ac: 
(Sections 7, 8 and 11), clearly. indicatec 
that that was not the intention of ‘the 
Legislature. In the absence of any rule 
made by the State Government. His 
Lordship thought that the correct rule 
to follow was that Saar ne in ae ia 
servation of Garth, C, J. in Kirty C 
Mitter v. Aunath Nath "Deb; (1882) T 
8 Cal 757, that for purposes of jurisdic- 
tion in partition suits we should be guid- 
ed by the value of the property in suit 
A similar view was also taken by this 
Court in Govindbhai v. Dahyabhai, AIF. 
1937 Bom 326. During the course of the 
judgment, Justice Broomfield has obser- 
ved as follows:— 


“Where a suit is for declaration anc 
possession. in so far as the suit is for 
a declaration. Section 8. Suits Valuatior 
Act, has no application since that sec- 
tion is restricted to suits in whick 
Court-fees are payable ad valorem anc 
the Court-fee in a suit for a declaratiox 
is not payable ad valorem but a fixed 
fee is payable. In so far as relief of 
possession is concerned the suit is to be 
valued for fiscal purposes under Sec. 7. 
para 5, Court-fees. Act, but such suits 
are excepted from the operation of Sec- 
tion 8 as- stated therein and so: Sec. € 
has no application in this case also. 
Therefore, in a suit seeking declaration 
and Possession, the value for fiscal pur- 
poses is not to be the value for pur- 
poses of jurisdiction. The value for 
jurisdiction in such a case is to be the 
real value of the Pe matter in’ view 
of Order 7, Rule 1 (1), Civil P, C. 


7. For the aforesaid reasons. 
therefore, it appears to me that the 
order passed by the trial Court is il- 
legal. This appeal, therefore, will have 
to be allowed. I, therefore. allow this 
appeal, set aside the order of the trial 
Court and direct the respondent to pay 
the costs of the appellant. Case papers 
should be sent back to the trial courf 
for trial according to law. 


Appeal allowed. 
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AIR 1971 BOMBAY 285 (V 58 C 47) 
PATEL, J. 


M/s. Devii Keshavii & Co. Petition- 
er v. Dahibai Bhailal Shah ‘and others, 
eae 


Special Civil Appln. No. 
1969, Di- 23-9-1969. 


(A) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), Sections 5, 12, 
13 — ‘Landlord’? — Who is — Tenent 
entitled to receive rent from other tenant 
Is not landlord for purposes of Ss. 12, 


Thougk the word “landlord” incluces 
a person who is receiving or is entitled 
to receive rent, having regard to the 
words of Section 5 (3) it is clear that 
in the case of derivative title from the 
landlord, a tenant of the landlord would 
not be a landlord in relation to a sitting 
tenant who is a direct tenant of the 
landlord, at least for all purposes as 
long as the Rent Act continues. 
| (Para 7) 
For the purposes of Sections 12 and 
13 “landlord” means the person in whcm 
the reversion is vested and not merely 
a right to the possession of the premises 
as a tenant. Case law discussed. 
(Para 8) 
(B) Interpretation of Statutes — 
OTEO of Rent Statute — Princi- 
ples. 


__A statute should be so construed as 
will suppress the mischief and advance 
the remedy and avoid evasiors for tie | 
continuance of the mischief. A construc- 
tion which facilitates evasion on the 
ground of inconvenience is to be avoid- 
ed. The Rent Act which is intended for 
the public : good, preventing evictions - 
except under limited circumstances če- 
fined in the Act, must be so construe2d 
as not to enable the landlord to evade 
the Act. (Para 8) 
Cases Referred: Chronological Paras 
(1963) 65 Bom LR 15 = ILR (1962) 

Bom 700, Mishrimal Chhogalal 

v. N. B. Patel 
(1956) AIR 1956 Bom 749 (V 43) = 

58 Bom LR 20, Ganpati Joti 

Kumbhar v. J ayasinghrao Aba- : 

saheb * 70 
(1956) Civil Revn. Applns. Nos. 

1019, 1029 and 1021 of 1955, D7- 

6-8-1956 (Bom), Sheshmal Kastur- 

chand v. Vyankatesh Sheshgiri 

Nayak 10 
(1954) ATR 1954 Mad 514 (V 41) = 

(1953) 2 Mad LJ 625, Bhogilal 

v. Subramania Iyer - 10 


(1948) AIR 1948 Bom 239 (V 35) = 
50 Bom LR 169 = 49 Cri LJ 341 
Emperor v. Dattatraya Biniwala 7 


JN/JN/E592/ 70/BNP/M 
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(1928) AIR 1928 Bom 527 (V 15) = 
30 Bom LR 1439, Emperor v. 
Aziz. Gaffoor | 
(1928) ATR 1928 Bom 104 (V 15) = 
30 Bom LR 169, Bombay Muni- 
cipal v. Charandas 2 
(1928) ATR 1928 Bom 528 (V 15) = 
30 Bom LR 1442, Emperor v. 
Jaffer Cassam Moosa 
(1927) 1927-3 KB 279 = 96 LJKB 
783, Oakley v. Wilson 
(1920) AIR 1920 Mad 838 (V 7) = 
37 Mad LJ 47, Kannyan v. Ali- - ii 


kutti 
(1919) AIR 1919 Lah 31 (V 6) = 
ILR 1 Lah 241, Parbhu Ram v. 
Tek Chand t0- 


(1908) ILR 30 All 369 = 5 All LJ 
423, Ram Anant Singh v. Shankar, 
Singh 

A. G. Parikh, for Petitioner. 


ORDER :— Respondent No. I is the 
owner of the building known as Neela 
Bhuvan. M/s. Bindraban Jain and Sons 
was a tenant of a godown consisting of 
four galas on the ground floor. The 
tenant sub-let three galas out of them 
to respondent No. 2 and the remaining 
to the petitioner. Respondent No. 1 filed 
a suit for ejectment against the tenant, 
M/s. Bindraban Jain and Sons being R. 
A. E. Suit No. 813/4237 of 1956. The 
petitioner on its own application. was 
made a party to the suit. A 
was passed against the original tenant 
on July 13, 1959 and the suit against- 
the petitioner was dismissed and 
respondent No. 1 agreed to recognize the 
petitioner as direct tenant of the entire 
godown. ‘The petitioner paid all arrears 
of rent to réspondent No, 1 unto July. 
31, 1959 in respect of the entire godown, 
costs and Municipal taxes. Respondent 
No. 1 granted a lease for one year com- 
mencing from August 1, 1959. The daze 
of the lease is December 4, 1959. The 
petitioner admits that respondent No. 2 
became the direct tenant of respondent 
No. 1 under Section 14 of the Bombey 
Rent Act and the petitioner her contrac- 
tual tenant. 


2. After obtaining the lease the 
petitioner demanded rent from respon- 
dent No. 2, but respondent No. 2 refus- 
ed to pay the rent to the petitioner de- 
nying petitioner’s right as landlord. The 
petitioner, therefore, terminated the 
tenancy of respondent No. 2 by letter 
dated March 10, 1960. The _ petitioner 
filed the ejectment suit No. 241/2220 of 
1960 against respondent No. 2 for the 
three galas inter alia for non-payment 
of rent for more than six months. Res- 
pondent No. 2 by its sole surviving 
partner, respondent No. 3, filed a decla, 
' ratory. suit No. 291/2743 of 1960 against 
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Decree ` 


A.LE,- 


the petitioner and respondent No. I that’ 
respondent No. 2 was a tenant of respon< 
dent No. 1, that they are Hable to pay. 
rent to respondent No. 1 only and. thaf. 
the petitioner had no right. Respondent 
No. 2 also filed an application for fixi 

of the standard rent for the three galas 
in its possession the application being 
R. A. E. No. 487/SR of 1960. All the 
three metters were heard together, 


: 3. The trial Court dismissed the 
suit of respondents Nos. 2 and 3, held 
that the petitioner was their landlord, 
fixed the standard rent at the contrac- 
tual rent and rejected the petitioner’s 
prayer for ejectment. 


4. Respondents Nos. 2 and 3 filed 
revisional application No. 154 .of 1963 
against the decision in the standard rent 
application and Appeal No. 386 of 1963 
against the decision in the declaratory 
suit. The Appellate Bench held that 
respondents Nos. 2 and 3 were the direct 
tenants of respondent No. 1, that the 
petitioner had not become their land- 
lord and fixed the standard rent at 
Rs. 292-30. By this application the peti- 
tioner challenges the decision of the 
Bench in Appeal No. 386 of 1963. 


5. The only question raised is, 
whether by reason of the lease for a year 
the petitioner becomes the landlord of 
respondents Nos. 2 and 3 for all pur- 
poses within the Rent Act. 


6. Mr. Parikh places reliance 
upon Section 109 of the Transfer of Pro- 
perty Act- It provides inter alia that 
the transferee of part of interest of a 
lessor, in the absence of a contract to 
the contrary, would be entitled to all 
the rights of the lessor and if the lessee 
so chooses be subject to his liabilities. 
No doubt, the section gives him all the 
rights, but liabilities remain where they 
are, unless the lessee elects to make the 
transferee subject also to liabilities as 
held in Ram Anant Singh v. Shankar 
Singh, (1908) ILR 30 All 369. Mr. Parikh 
relies upon the statement in Sir Din- 
shaw Mulla’s Transfer of Property Act at 
page 670, 1966 Edition, where the fol- 
lowing appears: “The landlord who 
during the currency of a yearly or 
monthly lease, grants a lease for a term 
of years, cannot give nofice to quit after 
the commencement of such lease 
for years, as his immediate reversion is 
then transferred to the tenant for. 
years.” 


There is no doubt that the observa- 
tion is based on the principle that the 
tenancy of a monthly or annual tenant 
can be terminated by notice under Sec- 
tion 106 and in a suit against him he 
has no defence, and the lessor for years 
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has a higher interest. Can the same re- 
sult follow under the Rent Act? 


7. Section 12 of the Rent Act 
places certain: restrictions on the land 
Jord of the premises. He is not entitled 
to evict the tenant so long as he is read7 
and willing to pay the rent and obser- 
ves other conditions of the tenancy. This 
right of the tenant is subject to Sec. 13 
which enables the landlord to evict tha 
tenant under certain limited circum 
stances. Section 5 (3) of the said Act 
defines the words “landlord” in a com- 
prehensive manner to include even a 
person who is receiving or is entitled to 
receive the rent. But the word carries 
this meaning unless there is anything 
repugnant thereto in the subject or con- 
text. The definition is widély worded 
in order to see that those who receive 
the rent carry on the obligations which 
are imposed on the owner by the Act. 
Thus a rent collector or a rent-farme- 
is held to be a landlord. (see Bombar 
Municipal v. Charandas, 30 Bom LE 168 
= (AIR 1928 Bom 104), Emperor v. 
Dattatraya Biniwala, 50 Bom LR 169 =. 
(AIR 1948 Bom 239) and Mishrima! 
Chhogalal v. N. B. Patel, (1963) 65 Bom 
LR 15. He cannot however eject the 
tenant on the ground that he needs the 
premises. On the other hand, though 2 
rent-farmer is a landlord in relation ‘ta 
the actual tenant sitting in the property, 
the owner continues to be the Jandlorc 
as he is entitled to receive the rent from 
his tenant. See Emperor v. Jaffer Cas- 
sam Moosa, 30 Bom LR 1442 = (AIF. 
1928 Bom 528); Emperor v. Aziz Gaffoor 
30 Bom LR 1439 = (AIR 1928 Bom 527. 
and Oakley v. Wilson, (1927) 3 KB 27E 
at p. 290. This is so because the later 
part of the definition clearly includes 
those “who would so receive the rent or 
be entitled to receive the rent if the 
premises were left to a tenant.” There 
can be no doubt that respondent No. L 
continues to be the landlord of the pre- 
mises. The further portion of the sec- 
tion clearly excludes a tenant such as 
the petitioner for it says “and includes 
any person not being a tenant who fror 
time to time derives title under a land- 
lord; and further includes in respect of 
his sub-tenant a tenant who has sub-lei 
any premises.” Having regard to the 
words of the Section. I am clearly of 
the. view that in the case of derivative 
title from the landlord, a tenant of the 
landlord would not be a landlord for all 
purposes in relation to a sitting tenant 
who is a direct tenant of the landlord, 
at least for all purposes as long as the 
Rent Act continues. It must also be re- 
membered that.even this definition is 
subject to context. 


8. Now. what is the scheme of 
{he Act. Before a particular meaning 
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can be given to the words used, the 
Court must see the context ard the sub- 
ject. Wider definition is intended for 
enforcing the obligations imposed by the 
provisions of the Act. In other cases, 
wider definition could not have been 
intended. 


The scheme of the Rent Act is to 
protect tenants from eviction and that 
is because of scarcity of accommodation. 
It prevents landlords from receiving 
premia for granting of lease and enables 
him to recover possession cnly under 
some limited circumstances. One of such 
purpose Js for his own reasenable and 
bona fide occupation. Even here the 
Court has to decide the questicn whether 
greater hardship will be caused to the 
tenant by the passing of the decree than 
to the landlord by refusing to pass the 
decree. This could be easily by-passed 


by accepting the present contention. A 


landlord may charge a heavy pugree and 
grant a short term lease say for five 
years or even for only one year as in 
this case to another. This other may 
have a need and thus he may be able to 
obtain a decree. The landlord may re- 
peat the performance again and again. 

this connection, I may refer ‘to the 
well-established rule of construction. It 
is that a statute should be so construed 
as will suppress the mischief and ad- 
vance the remedy and avoid evasions 
for the continuance of the mischief. 
(Maxwell on Interpretation of Statutes, 
9th Edition, page 118). A cecnstruction 
which facilitates evasion on the ground 
of inconvenienee is to be avoided {ibid 
p. 204). The Rent Act which is intend- 
ed for the public good, preventing evic- 
tions except under limited circumstances 
defined in the Act, must be sə constru- 
ed as not ts enable the landlord to evade 
the Act. ft is true that in doing so it 
should: be reasonably econstruec. In fact 
the provisions of the Rent Act are be- 
ing circumvented by creating “licences” 
and to accept the present contention 
would mean doing away with the Rent 
Act. I am of the opinion that for the 
purposes “of Sections 12 and 13” “land- 
lord” means the person in whom the 
reversion is vested and not merely a 
right to the possession of the premises 
as a tenant. In fact, the later portion of 
the definition as shown earlier, excludes 
any such construction, though of course 
in other cases, it ‘applies. 


9. Under the Act of 1948 as ff 
originally existed even a purchaser of 
the building after a particular date was 
not entitled to evict the tenant on the 
pround of personal requirement. That pro- 
vision has been repealed. When that pro- 
vision existed,it could never have been 
eentended that a tenant for a term could 
evict the tenant though not a purchaser 
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after that date. No doubt that provision 
is removed thus entitling the purchaser 
to obtain possession of the premises. 
That does not mean that an assignee of 
a right lesser than or equal to that of 
the tenant should be entitled to evict 
the tenant. 


10. Mr. Parikh relies upon some 
cases decided under the ‘Transfer of 
Property Act which, in my view, have 
no application as the rights in the pre- 
sent case must be governed by the 
Special Act. The following cases how- 
ever support him. In Bhogilal v. 
Subramania Iyer, ATR 1954 Mad 514 
the owner granted a lease for a period 
of twentyfive years. Relying upon the 
decisions in Parbhu Ram v. Tek Chand, 
AIR 1919 Lah 31 and Kannyan vV. 
Alikutti, ATR 1920 Mad 838 the Court 
held that the lessee for a term was a 
landlord and entitled to evict the tenant 
for his personal requirement. In Ganapati 
Joti Kumbhar v. Jaysinghrao Abasaheb, 
58 Bom LR 20 = (AIR 1956 Bom 749) 
the question arose under Section 88 of 
the Bombay Tenancy and Agricultural 
Lands Act, 1948. Relying upon the pas- 
sage in Sir Dinshaw Mulla’s Transfer of 
Property Act under Section 109 the 
Court held that a lessee for a term 
would be entitled to the rights of the 
landlord and claim benefit of Sec. 88. 
With respect none of these cases consi- 
der the question in the context of the 
scheme of the Rent Act or the Tenancy 
Act but they have applied Section 109 
of the Transfer of Property Act. (With 
the ratio of the first decision with res- 
pect I cannot agree. The second dezi- 
sion is under a different Act and is not 
relevant though with respect I confess, 
I doubt its correctness. Reliance is pia- 
ced on the decision in Sheshmal Kastur- 
chand v. Vyankatesh Sheshgiri “Nayak, 
Civil Revn. Applns. Nos. 1019, 1020 and 
1021 of 1955 (Bom) decided by Shah, J. 
on August 6, 1956. This case has clearly 
no application. One Kamath was the 
tenant of business premises In Shops 
Nos. 2 to 5. He also obtained tenancy 
of shops Nos. 10 to 12 and let these out 
to different tenants. Shop No. 11 was 
occupied by the petitioner-firm as his 
sub-tenant. He mortgaged the business 
to one Damodar Thakersey and got all 
rent bills transferred to the name of 
Damodar Thakersey, who thus became 
the tenant i. e. an assignee of the whole 
interest of tenant. Later one Vyanka- 
tesh Sheshgirl purchased the business 
from Kamath, paid off the mortgagee 
and eventually the bills In respect of all 
the shops were transferred to him. He 
thus became the transferee of the 
tenants interest i. e. the whole of the 
landlord’s interest vis-a-vis the petition- 
er-firm, But the transfer was not by a 


‘ direct manner. 
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registered documenf. He then filed the 
suit for eviction against the sub-tenants. 
It was conceded before the learned Judge 
that the petitioner-firm became direct 


tenant of the landlord under Section 14, 


The learned Judge made general obser- 
vations In regard to the effect of Sec- 


. tion 109 of the Transfer of Property Act, 


but had no need to consider and did not 
consider the question in the context of 
the Rent Act, for the reason that the 
right to reversion of the petitioner’s land- 
lord which was transferred to Sheshgiri 
by his getting the tenancy from the 
landlord was not created by a register- 
ed document. The observations, there- 
fore, cannot be an authority for the con- 
struction of the word “landlord” in the 
subject and context of Sections 12 and 13 
of the Rent Act. 

11. E There is one more circum- 
stance In this case. The so-called lease 
is only for a year. After the expiry of 
the year the petitioner’s tenancy became 
admittedly, monthly tenancy, which is 
in no way superior to that of respon- 
dents 2 and 3. It is obvious that the 
attempt was to get round the provisions 
of the Rent Act and enable the petition- 
er to evict respondent No. 2 in an fn- 
On the date when the 
suit was decided, its rights were not in 
any way superior to those of the res- 
pondents. l oy. 

‘ There is thus no merit. _ 
l Petition dismissed. 
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AIR 1971 BOMBAY, 288 (V 58 C 48) 
E VIMADALAL, J. 

__ Afr Corpn. Employees’ Union and 

others, Petitioners v. G. B. Bhirade and 

others, Respondents. 

_ Misc. Petn. No. W41 of 1969, D/- 27- 

3-1969. a 

(A) Evidence Act (1872), Section 115 

= Rule of promissory estoppel stated. 


Before the doctrine of promissory 
estoppel can be invoked, if must be pro- 
ved (i) thaf there was a representation 


. or promise in regard to something to be 


done in future (ii) that such represen- 
tation or promise was Intended to affect 
the legal relations of the parties and to 
be acted upon accordingly and (iii) that 
it is one on which the other side has in 
fact acted to its prejudice. AIR 1968 SC 
718, Rel. on. f (Para 6) 
(B) Constitution of India, Art. 226 
= Petition for mandamus can be main- 
tained against statutory corporation. 

_ Except In cases falling under Arti- 
cle 311 it is not as if-a petition under 
Article 226 would be only against an 
authority that falls within the definition 
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of State in Article 12. The petition under 
Article 226 can be maintained against a 
statutory corporation in order. to enforce 
the performance of a statutory or public 
duty. AIR 1969 Bom 337 held overruled 
by AIR 1969 SC 1306. (Para 7) 
(C) Constitution of India, Art. 226 
m= Party having no legal right cannot 
maintain petition for mandamus. 


The Code of Discipline evolved at 
the 16th Session of the Indian Ladour 
Conference or the consensus of opinion 
at the 22nd session of that confer2nce 
have no statutory force and do not con- 
fer any legal right on the parties for 
the enforcement of which they can’ main- 
tain a petition for mandamus under 
Article 226. AIR 1965 SC 1196 and AIR 
1967 SC 1753, Rel. on. (Para 5) 
Cases Referred: Chronological FEaras 
(1969) AIR 1969 SC°1305 (V 56) = 

Civil Appeal No. 612 of 1966, 

D/- 19-2-1969, Praga Tools Cor- 

poration v. Cc. A. TImanual T 
(1969) AIR 1969 Bom 337 (V 56) = 

Special Civil Appln. No. 353 of 

1967, D/- 25-9-1968, Pramodrai 

Shamaldas v. Life Insurance 

Corporation of India 7 
(1968) AIR 1968 SC 718 (V 55) = 
' , 1968-2 SCR 366, Union of India . 
yv. Anglo Afghan-Agencies 6 
(1967) ATR 1967 SC 1753 (V 54) = 

1967-3 SCR 636, G. J. Fernadez 

v. State of Mysore 5 
(1965) AIR 1965 SC 1196 (V 52) = 

(1965) 1 SCR 890, State of Assam 


v. Ajit Kumar Sarme 5 
(1949) 1949-1 KB 227, 6 
(1947) 1947-1 KB 130 6 

D. H. Buch with ©. G. Nadkarni. 


for Petitioners; A. M. Setalvad (for Nos. 
T and 2), V J. a e E with E. D. 
Vimadalal (for No. 3), H. Gandhi (for 
No. 4) and H. K. Sowani i No. 5) for 
Respondents. 

ORDER :— This is a petition under 
Article 226 of the Constitution for a writ 
fin the nature of mandamus against res- 
pondent Nos. 1, 2 and 3 directing them 
not to proceed with the recognition of 
the 5th respondent Union, pursuanz to 
the inquiry held by the Ist respondent 
and the directive contained in the cffice 
memo dated 19th December, 1968 issued 
by the 2nd respondent to- mhe 3rd respon- 

ent. 


2e The facts of the case are cuite 
simple. The Ist petitioner is a Trade 
Union which was registered some lime 
in the year 1953— under the Indian 
Trade Union Act, 1926, and it claims ta 
have as its members an overwhelming 
majority of the workmen. employed by. 
the 3rd respondent-Corporation as well 
as by the Indian Airlines which is amn- 
other Corporation. In para 12 of the 
petition it is stated that, in May, £958, 
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the 16th session of the Indian Labour 
machi- 
nery evolved by the Government of 
India, the Employers and the Employees 
for regulating the relations between the 
employers and the employ2zes by means 
of a Code of Discipline which was given 
effect to and implemented from Ist June, 
1968. In paragraph 14 of the peticion it 
is stated that both the Ist petitioner as 
well as the 3rd respondent accepted that 
Code oi Discipline, and pursuant thereto 
entered into an agreement dated 5th of 
June, 1966, whereby recognition was 
granted to the lst petitioner Union for a 
period of two years from that date. At 
the 22rd session of the Indian Labour 


‘Conference which was held in Jul+ 1964 


the consensus was that recognit-on of 
Unions which were categorywise should 
not be encouraged. In pera 16 of the 
petition, it is stated that the lsr peti- 
tioner was surprised to receive a letter 
dated 30th October, 1968 stating that it 


-was decided to undertake the work of 


verification of membership of the Unions 
operating in Air India amongst tke air- 
craft technicians for the purpose of re- 
cognition in accordance with the proce- 
dure laid down under the Code of Disci- 
pline and requesting the lst petctioner 
to furnish a list of its members p=rtain- 
ing to all branches, as well as certain ` 
other documents referred to therein. It 
may be mentioned that the 5th respon- 
dent—Union . had been formed som= time 
in September 1965—and consisted >f the 
technicians employed in 3rd respondent- 
Corporetion as well as in the Indian Air- 
lines Corporation and the said letter 
dated 30th October, 1968 was writen as 
the 5th respondent—Union had epplied 
for its recognition under the Ccde of 
Discipline. The Ist  petitioner—Jnion 
however, declined to furnish the infor- 
mation which was sought by the said 
letter, though two opportunities were 
given for that purpose as stated im para 
17 ‘of the affidavit of Ist respendent 
G. B. Bhirade dated 18th March, 1969 
The ist respondent thereafter proceed- 
ed with the inquiry in the absemce of 
the lst petitioner—Union end ultimately 
an office memorandum dated 19th Decem- 
ber, 1968 was issued by the Ministry of 
Labour, Employment and Rehabiltation 
of the Government of India, a ccpy of 
which was: sent to the General Manager 
of the 3rd respondent-Corporation. The 
said office memorandum was in the fol. 
lowing terms:-——~ 
"Dated New Delhi, the 
| 19th Decamber, 1968 
i Office Memorandum 
Subject: Recognition of I. A. T. A. 
The undersigned is directed tc refer 
to the correspondence resting with Shri 
Tripathi’s d. o. No. 45/44/58-I. & E. of 
December 7, 1968, on the oe subject 
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and to say that in Air India the verifi- 
cation of membership of only I. A. T. A. 
was conducted as the A. C. E. U. failed 
to produce its records despite two chan- 
ces. On verification it has been found 
that the J. A. T. A. had a membership 
of 682 out of the total strength of 893 


amongst the technical categories of staff. 


(viz. Technicians, Senior Technicians, 
Charge-hands and Inspectors) on the date 
of reckoning i. e. October 1, 1968. 


The I. A. T. A. therefore, is entitled 
fo recognition under the Code of Disci- 
pline in respect of the aforesaid techni- 
cal categories. 


The date from which recognition is 
granted may kindly be intimated to this 
Ministry urgently. It may also be point- 
ed out that in the event of such recog- 
nition of I. A. T. A. the A. C. E. U. will 
lose its recognition in respect of the 
concerned technical staff.” 


3. It is the case of the petitioners 
that the said office memorandum con- 
tained a directive to the 3rd respondent- 
Corporation which was contrary to the 
principles accepted by the 2nd respon- 
dent as well as the employers and em- 
ployees at the 16th and the 22nd sessions 
of the Indian Labour Conference, and 
also contrary to the Code of Discipline 
evolved at the first of those conferences 
which was accepted by the said three 
parties and acted upon by the Ist peti- 
tioner-Union. It may, however, be men- 


tioned that, according to the 2nd respon . 


dant, the said office memorandum is not 
in the nature of a directive, and what is 
stated therein is in conformity with the 
Code of Discipline evolved at the 16th 
Session of the Indian Labour Conference 
the departure from the consensus at the 
22nd Session of that conference having 
bzen considered advisable for certain rea- 
sons stated in para 15 of the affidavit 
in reply of the Ist respondent. 


4. The case of the petitioners. will 
have to be considered separately against 
the different respondents, though it was 
conceded by Mr. Buch on behalf of the 
petitioners that if the petition fails as 
far as the 2nd and 3rd respondents are 
concerned, it must fail altogether. The 


first point which Mr. Setalvad on behalf: 


of respondents Nos. 1 and 2 made was 
that the 2nd respondent was a mere veri- 
fication machinery and that whether 
or not recognition should be granted to 
a particular union was a matter entirely 
for the 3rd respondent-Corporation and 
under the circumstances, the os relief 
sought in prayer (a) of the petition as 
framed cannot be granted to the peti- 
Hioners as far as the ist and 2nd res- 
pondents are concerned. In my opinion. 
this contention of Mr. Setalvad is well- 
founded for Mr. Buch has not been able 
to point out anything in the course of 
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his arguments to show that it is the 2nd 
respondent itself that is concerned with 
the granting of recognition to a parti- 
cular union. All that Mr. Buch has con- 
tended is that the alleged directive con- 
tained in the office memorandum of the 
19th of December, 1968 is regarded as 
binding by the 3rd respondent-Corpora- 
tion, and that it is under those circum- 
stances that he has sought the relief 
which he has prayed for in prayer {a) 
of the petition. I am afraid, the mere fact 
that the 3rd respondent-corporation may 
attach a particular weight to the state- 
ment made by the 2nd respondent in the 
said office memorandum cannot give it 
the effect of a directive or order so as 
to entitle the petitioners to the relief in 
prayer (a) of the petition, which is to the 
effect that inter alia 1st and 2nd respon- 
dents should be directed not to proceed 
with the recognition of the 5th respon- 
dent. The petition must, therefore fail 
against the Ist and 2nd respondents on 
that ground alone, since no other relief 
is claimed against them. 


5. As the matter has been fully 
argued, I must, however, proceed to deal 
with the petition on the merits also. It 
has not even been averred in the peti- 
tion, and indeed Mr. Buch has conceded 
that it is not the petitioners’ case, that 
the Code of Discipline which was evol- 
ved as a result of the 16th Session of 
the Indian Labour Conference has any. 
statutory force. As far as the 22nd ses- 
sion of the Indian Labour Conference is 
concerned, what was arrived at was only 
a “consensus of opinion” that recogni- 
Hon of categorywise Union should not be 
“encouraged.” That is a far cry from 
anything having statutory force. That 
being the position neither the said Code 
of Discipline nor the said consensus 
confer any right an anybody, and Mr. 
Setalvad’s contention that the petitioners 
have no legal right to recognition which 
can be enforced by means of a writ 
petition must be upheld. In support of 
that contention, Mr. Setalvad has relied 
upon the decision of the Supreme Court 
in the case of G. J. Fernandez v. State 
of Mysore, AIR 1967 SC 1753. The facts 
of that case were that tenders were in- 
vited for the construction of the right 
bank masonry dam called Hidkal Dam 
by the Public Works Department: of the 
State-of Mysore, and the appellant as 
well as resondent No. 3 submitted their 
tenders for the sama. The contract was 
eventually granted by the Major Irriga- 
tion. Projects Control Board to the 3rd 
respondent, and the appellant challenged 
the grant of that contract and prayed 
for quashing the resolution of the said 
Board inter alia on the ground that the 
rules in the Mysore Public Works De- 
partment Code were not followed. The 
High Court dismissed the petition hold« 
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ing, inter alia, that there was no breach 
of the conditions of the tender contained 
in the Code. On appeal to the Supreme 
Court, the appeal was dismissed ani in 
doing so, the Supreme Court laid cown 
(para 12) that the rules in the Code were 
mere administrative instructions and 
were not statutory rules, and that they 
conferred no right on anybody ard a 
tenderer could not claim any rights on 
the basis of those administrative ins-ruc- 
tions. The Supreme Court therefore 
took the view that, even if there had 
been any breach of those instructons. 
that did not confer any right on the 
appellant to apply to the Court for 
quashing orders in breach of such in- 
structions, and it was unnecessary for 
them to decide, whether there had been 
in fact a breach of any instruction con- 
tained in the Code. The facts of Fernan- 
dez’s case, AIR 1967 SC 1753 bear a close 
resemblance to the facts of the present 
case, and the decision of the Supreme 
Court therein is directly applicable to 
the present case also, since admittedly 
the Code of Discipline has no statutory 
force. It may be noted that the otser- 
vations of the Supreme Court in Fer- 
nandez’s case, AIR 1967 SC 1753 are not 
limited to the legal position in resard 
to a particular writ, but apply to all 
writs provided for by Article 226 of the 
Constitution. There is another and an 
earlier decision of the Supreme Court in 
the case of State of Assam v. Ajit Kumar 
Sarma, AIR 1965 SC 1196 in which the 
same position has been laid down (paras 
11-12) in regard to the Rules framed for 
the conduct and discipline of emplo~ees 
of aided educational institutions, and the 
Supreme Court declined to grant a writ 
against the State on the ground hat 
those rules being mere administracive 
instructions, conferred no right of any 
kind on teachers, and they could not 
apply to the High Court under Art. 226, 
for the enforcement or non-enforcerent 
of the Rules, even if indirectly there 
might be some effect on them. beceuse 
of the grant-in-aid being withheld in 
whole or in part. It may be mentioned 
that in that case also, as in the present 
ease, there was a communication by the 
Director of Public Instruction to the 
Principal and Secretary of the College 
concerned pointing out that the permis- 
sion granted to the respondent to rejoin 
his duties “immediately” was contrary 
to one of the Rules. These decisions 
leave no room for doubt that the pəti- 
tioners in the present case have ro legal 
right conferred upon them as a result of 
the Code of Discipline evolved at the 15th 
session of the Indian Labour Conferer-ce, 
or the “consensus of opinion” at the 2and 
session of that Conference, for the 2n- 
forcement of which they can maintain 
a petition under Art, 226, 
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6. Mr. Buch, however, invoked, 
what has been called, the doctrine of 
promissory estoppel which is of compa- 
ratively recent growth, and the question 
is. how and to what extent is that doc- 
trine reconcilable with the principles 
laid down by the Supreme Court in the 
two cases discussed in the preceding 
paragraph. The said doctrine has been 
formulated with characteristic lucidity 
in Halsbury’s Laws of England (3rc. edn.) 
Nes 15 p. 175 para 344 in the following 
erms:— 


“Promissory estoppel. When one 
party has, by his words or conduct, made 
to the other a promise or assurance 
which was intended to aftect the legal 
relations between them and to be acted 
on accordingly, then. once the other 
party has taken him at his word and 
acted on it, the one who zave the pro- 
mise Or assurance cannot afterwards be 
allowed to revert to their previous legal 
relations as if no such promise or as- 
surance had been made by him, kut he 
must accept their legal relations subject 
to the qualification which ke himself has 
so introduced. This doctrine, which is 
derived from a principle of equity enun- 
ciated In 1877, has been the subject of 
considerable recent development. It dif- 
fers from estoppel properly so called in 
that the presentation relied upon need 
not be one of present fact. 


The doctrine may have been too 
widely stated in recent cases ard its 
limits are not yet finally settled. The 
doctrine cannot create anv new cause 
of action where none existed before,...... 


HROSGHB Pee aH MBO EREHHEBEES 


Two English cases viz. thos: reported in 
(1947) 1 KB 130 and (1949) 1 KB 227 
were cited by Mr. Buch in suppart of 
that principle, but I do not think it 
mecessary to discuss those cases in view 
of the formulation of that doctrine in 
the passage from Halsbury which has 
been quoted above which is based on 
those and other English cases. Reference 
may, however, be made to a decision 
of the Supreme Court in which that 
principle has been recognised in our 
country, and that is, in the case of Union 
of India v. Anglo Afghan Agencies, AIR 
1968 SC 718. The facts of that case 
were that the Textile Commissioner 
published on 10th of October, 1662 a 
scheme called the Export Promotion 
Scheme providing incentives to exporters 
of woollen goods. By that Scheme as 
extended to exports to Afghanistan, ex- 
porters were invited to get themselves 
registered with the Textile Commissioner 
for exporting woollen goods, and it was 
represented that the exporters would be 
entitled to import raw materials of the 
total amount equal to 100 per cert. of 
the £. o. b. value of the exports. The 
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Textile Commissioner owas, however, 
authorized, if it was found that a frau- 
dulent attempt was made to secure an 
import certificate in excess of the true 
value of the goods exported, to reduce 
the import certificate. Under that Scheme 
the respondents who were a firm deal- 
ing in woollen goods, exported to Af- 
ghanistan in September 1963 woollen goods 
of the f. o. b. value of over Rs. 5,00,000. 
The Deputy Director in the office of the 
Textile Commissioner Bombay, however, 
issued to the respondents an Import 
Entitlement Certificate for Rs. 1,99,459 
only. Representations made, by the res- 
pondents to the Union Government having 
failed, a writ petition under Art. 226 of 
the Constitution was filed before the 
High Court of Punjab by the respondent 
for a writ or order directing the Union 
of India and the Textile Commissioner 
as well as the joint Chief Controller of 
Imports and Exports, Bombay, to’ issue 
a licence for the entire balance of the 
value of the goods exported by the res- 
pondents. The High Court granted the 
writ sought by the respondents on that 
petition, and the Union of India and its 
officers appealed from that decision to 
the Supreme Court. The Supreme Court 
stated (para 10) that the defence of exe- 
cutive necessity was not relied upon in the 
case before them, but went onto observe 
that they were unable to accede to the 
contention that executive necessity re- 
leased the Government from honouring 
its solemn promises relying on which 
citizens had acted to their detriment. It 
then went on to hold (para 19) that the 
claim of the respondents was properly 
founded upon the equity which arose in 
their favour as a result of the represen- 
tation made on behalf of the Union of 
India in the Export Promotion Scheme, 
and the action taken by the respondents 
acting upon that representation to their 
prejudice under the belief that the Gov- 
ernment would carry out the represen- 
tation made by it. It was further obser- 
ved by the Supreme Court (para 19-20) 
that that equity did not fall within the 
terms of Section 115 of the Evidence 
Act, apparently on the ground that the 
representation or promise was not with 


regard to an existing fact, but was in 


regard to what the Government pro- 
mised to do in the future. In my opin- 
ion, the equity which . was recognised 


and enforced by the Supreme Court in, 


` the Anglo Afghan Agencies’ case, AIR 
1968 SC 718 was none other than what 
has been rightly labelled by Halsbury 
in the passage quoted above as the doc- 
trine of “Promissory Estoppel’. It is, 


jn fact, an extension of the principle of- 


estoppel, and before it comes into play, 
it must, as in the case of estoppel, be 
proved that the other side has acted 
upon the representation in question to 
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its prejudice No doubt, unlike the case 
of an ordinary estoppel, the representa- 
tion on which a promissory: ‘estoppel is 
founded is not a representation with re-i 
gard to an existing fact, but is in regard 
to something promised to be done in the 
future. On a proper analysis, before the 
doctrine of promissory estoppel, can be 
invoked it must be proved, (1) that there 
was a representation or promise in re- 
gard to something to be done in the 
future; (2) that that representation or 
promise was, as stated in the passage 
from Halsbury quoted above, ‘intended 
to affect the legal relations of the part- 
ies and to be acted upon accordingly; 
and (3) that it is one on which the other 
side has, in fact, acted to its prejudice. 
On the facts of the present case, the last 
two of those ingredients are not proved. 
It cannot be said in the present case 
that either the Code of Discipline evol- 
ved at the 16th Session of the Indian 
Labour Corference, or the’ “eonsensus 
of Opinion” at the 22nd Session of that 
Conference, was intended to affect legal 
relations, at any rate, as far as the Gov- 
ernment of India was concerned, and 
the petitioners are therefore not entitled 
to any relief on the basis of the doctrine 
of promissory estoppel.. It may further 
be mentioned that, in this case, there is 
also no material before me to show that 
the last -ingredient of the doctrine of 
promissory estoppel is proved, in so far 
as Mr. Buch has not been able to satisfy 
me that:as a result of the representations 
alleged to be contained in the said Code 
of Discipline or the said ‘‘consensus”, the 
petitioners have acted to their prejudice 
in a manner in which they would not have 
otherwise’ ected. In the result, IJ have 
come to the conclusion, that, even on 
merits, the petitioners’ claim against res- 
pondents Nos. 1 and 2 must fail. 


Te As far as respondent No. 3 is 
concerned, it has been the contention of 
Mr. Taraporewala who appears on its 
behalf, that the Air India Corporation 
does not fall within the definition of 
‘State’ in Art. 12 of the Constitution and, 
therefore, no. writ petition lies against 
it. In support of that contention, he has 
relied upon the unreported judgment of 
my brothers Patel and Wagle, D/- 25-9- 
1968 in Special Civil Appln. No. 353 of 
1967 (uncertified copy produced), in 
which it was held that the Life Insur- 
ance Corporation does not fall within 
the - definition of ‘State’ in Article 12, 
and that “since the Corporation cannot 
be regarded as an authority i. e. State, 
no writ ought to issue.” That was ac- 
tually a case under Article 311 of the 
Constitution which could be availed of 
only against the State, but. with respect- 
to my learned brothers, the proposition 
in the wide terms quoted above cannot 
stand in view of the subsequent unre- 
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ported decision of the. Supreme Court 
dated 19th February, 1969 in the case 
of Praga Tools- Corporation v. C. A. Ira- 
nual, Civil Appeal No. 612 of 1966 = 
(Since reported in AIR 1969 SC 13C6) 
in which, whilst confirming the view of 
the High Court that the writ petition 
filed in that case under Art. 226 claim- 
ing against the Company a writ of 
mandamus or an order in the nature of 
mandamus, was misconceived and rot 
maintainable, the Suprerne Court cb- 
served as follows:— 


“It is, however, not necessary that 
the person or the authority on whan 
the statutory duty is imposed need ve 
a public official or an official body. A 
mandamus can issue, for instance, to an 
official of a society to compel him to 
carry out the terms of the statute under 
or by which the society is constituted or 
governed and also to comvanies or ccr- 
porations to carry out duties placed on 
them by the statutes authorising their 
undertakings. A mandamus would also 
lie against a company constituted by a 
statute for the purpose of fulfilling 
public responsibilities.” 


In an earlier part of the judgment of the 
Supreme Court it was stated that “the 
condition precedent for the issue of the 
mandamus is that there is in one claim- 
ing it a legal right to the performance 
of those duties by one against whom it 
is sought.” Except in cases falling under 
Article 311 of the Constitution, therefore 
it is not as if a petition under Art. 226 
would lie only against an authority that 
falls within the definition of ‘State’ <n 
Art. 12. A petition under Article 226 
can be maintained against a statutory 
corporation in order to enzorce the per- 
formance of a statutory or public duty. 
Apart form the fact that the petition. as 
framed, against respondent No. 3 Corpo- 
ration must fail. once it fails against 
respondents Nos. 1 and 2 as Mr. Buch 
has stated, even on merits, the petition- 
ers are not entitled to succeed on this 
petition as against the 3rd respondent- 
Corporation for they have not been ab_e 
to point out any statutory or public duty 
which the 3rd respondent-Corporaticn 
“has violated. Whichever way one looks 
at it, therefore, the petition must fail 
against the 3rd respondent-Corporaticn 
also. 


8. As far as respondents Nos. 4 
and 5 are concerned, no relief whatso- 
ever is claimed against them on the pre- 
sent petition and it is, therefore, um- 
necessary to deal with the petition, as 
far as they are concerned. 


9. In the result, the petition fai's 
and must be dismissed with costs in two 
sets, one for respondents Nos. 1 and 2, 
and the other for respondent No. 3. As 
far as respondents Nos. 1 and 2 are com- 
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cerned, I fix the costs at Rs. 450 as the 
hearing of the petition lasted for several 
hours. As far as respondent No. 3 is 
concerned, the costs will be cn the usual 
scale, 

Petition dismissed, 
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Umabai Trimbakrao Talukdar and 
others, Petitioners v. . State of Maha- 
rashtra and others, Respondents. 


Spl Civil Appin.” No. 1164 of 1969, 
D/- 26-3-1971 from order of Maharashtra 
Revenue Tribunal, Nagpur, D/- 9-7-1969. 


Tenancy Laws — Bombay Tenzency 
and Agricultural Lands (Vidarbha Re- 
gion) Act (99 of 1958), Section 41 (2) pro- 
viso — Automatic transfer of land — 
— Where one of the co-owners cf a 
field holding as tenant-in-common 3B a 
widow, the proviso does not apply and 
her share does not stand transferred 
to the tenant during her life time. 

(Para 6) 


Cases Referred: Chronological Paras 


(1957) AIR 1957 All 561 (V 44) = 
1957 All LJ 509, Azizunnissa v.. 
Asstt. Custodian 5 


V. R. Talukdar, for Petitioners: V. 
V. Naik, Hon. Asstt. Govt. Pleader, (for 
No. 1) and G. R. Bhangde (for No. 3), 
for Respondents. 


ORDER :— Field Survey No. 402, 
area 30 acres 1 guntha of Jarud was 
owned by Kashibai wife of Balwantrao 
Kalamkar. She was a widow having 
lost her husband in about the year 1951 
and herself died on 2-6-1964. The res- 
pondent No. 3 Pralhad has been a tenant 
of this field since the time cf Kashibai. 
After the death of Kashibai, the feld 
was inherited by. her three daughters 
Umabai, Radhabai and Shakcntala, who 
are the petitioners in this case. Out of 
them, the petitioner No. 1 Umabai is 
a widow since about the year 1921. On 
the death -of Kashibai, the  petitiorers 
succeeded to the property left by Kashi- 
bai in equal shares and under Section 19 
of the Hindu Succession Act, inherited 
the property as tenants-in-common and 
not as joint tenants. Each of them took 
the property per capita and not per 
stirpes, each of them having one-third 
share in the field in dispute. 


2. Suo motu proceedings | were 
started ‘by the Agricultural Lands Tri- 
bunal, Morshi after the death of Kashi- 
bai under Section 48 of the Bombay 'Ten- 
ancy and Agricultural Lands Act, 1958 
(hereinafter called the Tenancy Act) to 
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determine the extent of the Land which 
stands transferred to and vest in the ten- 
ant and the purchase price thereof in 
accordance with Section 47 of the Ten- 
ancy Act. The petitioner No. 1 Umabai 
raised a contention that her share 
amounting to one-third in the aforesaid 
field could not vest in the tenant as she 
is a widow. The Agricultural Lands Tri- 
bunal allowed the respondent No. 3 ta 
purchase two-thirds share in the afore- 
said field representing the shares of the 
petitioners 2 an It was held by it 
that the one-third share of the petitioner 
No. 1 did not stand transferred to the 
tenant-respondent No. 3. 


3. The tenant Pralhad preferred 
an appeal against this decision. The 
Sub-Divisional Officer as an appellate 
Court held that the tenant was entitled 
to purchase the whole of the suit field 
including the share of the petitioner no, 
L and remanded the case to the Agricul- 
tural Lands Tribunal for fresh decision 
and for deciding the purchase price of 
the whole field. This order was chal. 
lenged by the petitioners before the 
Maharashtra Revenue Tribunal. The 
Revenue Tribunal upheld the view of 
the Sub-Divisional Officer, holding tha 
the ownership of the whole field vested 
in the tenant under the provisions of 
Section 46 of the Tenancy Act. The 
Revenue Tribunal took the view that af 
ter the death of Kashibai, the petitioners 
became the owners and also landlords of 
the field in suit and since these rights 
had devolved on them by operation of 
law, they are joint landlords of the field. 
Jt was then held that since only one of 
those joint landlords is a widow, but 
the other two are not, the fact of the 
petitioner No. 1 being a widow will not 
prevent the vesting of ownership in the 
tenant under the first proviso to sub- 
section (2) of Section 41 of the Tenancy 
Act. ‘The latter two orders are | chal- 
lenged by this petition. 


4, Section 41 of the Tenancy Act 
provides that a tenant is entitled to pur- 
chase from the landlord the land held 
by him as a tenant and cultivated by 
him personally. However, if the land- 
lord is of any of the categories mention- 
ed in sub-section (2) he will be entitled 
to purchase the land only on certain 
contingencies which ‘have been stated 
therein. For example, if the landlord 
is a widow the tenant will be entitled 
to purchase the land only after the ir- 
terest of the widow in the land ceases to 
exist. There is, however, a proviso to 
sub-section (2) which provides that 
where land is held by the tenant under 
two or more joint landlords, and if at 
least one joint landlord is outside the 
categories specified in this sub-section, 
then the provisions of sub-section (2) 
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will not apply and the tenant will be 
entitled to purchase the land under sub- 
section (1) of Section 41. Under Sec- 
tion 46 of the Tenancy Act as and from 
Ist cf April, 1961 the ownership of all 
lands held by tenants which they are 
entitled to purchase from the landlords 
shall stand transferred to, and vest in, 
such tenants. On Ist April, 1961 Kashibai 
was the sole owner of the field in ques- 
tion and she being a widow the respon- 
dent No. 3 was not entitled to purchase 
the land under Section 41, nor did the 
ownership vest as from 1-4-1961 in the 
respcndent No. 3 under Section 46 of 
the Tenancy Act. 


Be All women have not been 
given protection under Section 41 of the 
Tenancy Act, but it is only in the case 
of a widow-landlord that ownership in 
the land does not vest in the tenant 
during her lifetime. However, if there 
are two or more joint landlords and if 
at least one of. them is outside the cate- 
gories mentioned in sub-section (2) of 
Section 41, then even the person under 
disability loses the protection given under 
sub-section (2) of Section 41. The pro- 
viso, however, will come into operation 
only if the land is held by the tenant 
under two or more joint landlords. It 
is ccntended on behalf of the petitioners 
that the three petitioners who have in- 


herited the field as co-heirs on the death 


of Kashibai in specific and well-defined 
shares cannot- be categorised as joint 
landiords as contemplated in the proviso 
to sub-section (2) of Section 41 and as 
such, this proviso will have no applica- 
tion to the present case. It is contend- 
ed that the three petitioners on the death 
of Eashibai have inherited one-third 
share each in the said field as tenants- 
in-ccmmon and not as joint owners and 
as such, each petitioner’s case is requir- 
ed to be considered separately and the 
provisions of sub-section (2) of Sec. 41 
have to be applied to each owner inde- 
pendently. The Hindu Succession Act 
by Section 19 clearly provides that each 
of the co-heirs takes per capita and takes 
as a tenant-in-common and-not at all as 
a joint tenant or a joint owner. In the 
case of joint owners or co-owners or joint 
landlords on the death of one of them, 
the other co-owners or joint owners or 
joint landlords take the land by survivor- 
ship.. That is not so in the case of 
tenants-in-common. On the death of any. 
tenants-in-common the share of such a 
tenant-in-common goes not by survivor- 
ship. but to his or her own successors 
and the incidents of the joint tenancy 
and tenancy in common are distinct and 
separate. A distinction has been brought 
about between the joint tenants and the 
tenants-in-common in the definition of 
these two terms in the book ‘Law Terms 
and Phrases’ by Aiyer. “Tenancy-in-com- 
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mon” is where two or more persons heve 
undivided possession but distinct estate 
in any subject of property, in equal or 
unequal shares, and either by the same 
or by different titles. On the death of 
a tenant-in-common the share goes to 
his representative, and not, as in a joint 
tenancy, to the survivors. Then a Œs- 
tinction has been brought about between 
n: ‘tenancy in common and joint tenancy’ 
thus: 


“The ‘joinf owners may be tenanés- 
in-common or joint tenants (or coparee- 
ners). in the case of texant-in-common 
they own the property in ascertained or 
defined shares, but the property has rot 
been divided into shares. In the cesse 
of joint tenancy the joint owners own 
the property in coparcenary and their 
shares have not been ascertained and 
cannot be ascertained except perhaps at 
the time of partition. Im a tenancy-!n- 
common a joint owners share is in- 
herited on his death by his personal 
heirs, whereas in a joint tenancy on the 
death of a joint owner the property be- 
longs to the surviving joint owners. In 
a tenancy-in-common each joint owrer 
owns or has a right in his share, in a 
joint tenancy all the joint owners io- 
gether own the property, a joint owner 
having no ascertained share cannot e 
said to own a particular share in it.” 
Azizunnissa v. Assistant Custodian, 1957 
All LJ 509 = (AIR 1957 All 561) has 
been cited in support. 


6. There is, therefore, a clear ds- 
tinction between a joint tenancy and a 
tenancy-in-common which have now Le 
come terms of art. When the term ‘joint 
landlords’ has been used in the proviso 
to sub-section (2) of Section 41. it has 
been used in the same sense which is 
understood in legal parlance, such as in 
the case of joint tenants or joint owners. 
The words ‘joint landlords’ therefore in 
the proviso to sub-section (2) of Sec. 41 
must be given the same meaning which 
is attributed to the terms ‘joint tenan:s’ 
or ‘joint owners’ and the incident of 
such joint ownership would be the pass- 
ing of the interest on the death of one 
of them by survivorship to others, which 
is not the case in the case of tenants-lh- 
common. The petitioners, therefore, 
could not be said to be joint landlords 
so as to attract the operation of the 
said proviso. The proviso, therefore, 
will not apply to the petitioners who 
are only  tenants-in-common holdizg 
their separate and distinct shares *o the 
extent of one-third each and their cases 
have to be independently considered 
while applying the provisicns of Sec. 41. 
So applying it will be clear that the 
petitioner No. 1 Umabai being a widcw 
and covered by sub-section (2) of Sec- 
tion 41 had not been a joint landlord 
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and her share did not stand transferred 
to the tenant during her lifetime. The 
case of the other two petitioners Nes. 2 
and 3. however, is different. The Sub- 
Divisional Officer and the Revenue Tri- 
bunal, therefore, were not right in kold- 
ing that even the share of Umabai, peti- 
tioner No. 1, stands transferred to the 
respondent No. 3 tenant. The order of 
the Agricultural Lands Tribunal holding 
that the one-third share of the petitioner 
No. 1 Umabai did not stand transferred 
to or vest in the respondent No. 3 tenant 
was the correct order and is upheld. 
The orders of the Sub-Divisional Officer 
and Revenue Tribunal are set aside. 


T: The petition, therefore, suc- 
ceeds so far as the petitioner no. 1 Uma- 
bai is concerned. Costs of the petitioner 
no. 1 will be paid by the respondent no. 


Petition allowed in Dart. 


re 
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(NAGPUR BENCH) - 
PADHYE, J. 


Trimbak Purshottam Patil, Petitioner 
v. Yashodabai, Respondent. 


special Civil Appin. No. 55 of 1970, 
D/- 25-3-1971 to quash the order of Maha- 
rashtra Revenue Tribunal. Nagpur. D/- 
20-11-1969. 


Civil P. C. (1908), Order 23, Rule I 
— Scope and applicability of — Princi- 
ples underlying this rule are applicable 
to a proceeding under the tenancy law 
and, hence, where a litigation under the 
tenancy law has been withdrawn with- 
out the permission of the Court to iesti- 
tute a fresh application, a subsecqwent 
application in resect of the same sulkject 
would be barred. (X-Ref.:— Tenency 
Laws — Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region) Act (99 
of 1958), Section 38 (1). (Para 7) 


Thus where a widow withdrew her 
application under Section 38 (1) of the 
Bombay Tenancy and Agricultural Lends 
Act for resumption of a particular jand 
without the permission of the Court. she 
was precluded from filing another ap- 
ee for resumption of the same 


lan (Paras £, 7) 
S. V. Naik, for Petitioner; 5S. M. 
Samudra, for Respondent. 
ORDER :— The respondent is the 


tenure-holder of fields survey nos. 8/6, 
§9/1A and 69/1B, total area 16 acres 26 
gunthas of mouza Isapur, taluq Akot, 
district Akola. She gave a notice to the 
vetitioner under Section 38 (1) of the 
Bombay Tenancy and Agricultural Lends 
Act, (hereinafter called the Tenancy Act), 
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on 10-2-1961 alleging that the petitioner 
is her tenant and she wants the afore- 
said lands bona fide for her personal 
- cultivation. This notice was followed by 
an application on 23-3-1961 under Sec- 
tion 36 (2) read with Section 38 (1) of 
the Tenancy Act. 


2. Evidence was led in the case 
and the application was rejected by the 
Naib Tahsildar on merits holding that 
her need is not bona fide. In appeal, 
the order of the Naib Tahsildar was set 
aside by the Special Deputy Collector 
by his order dated 22-9-1962 and the 
case was remanded for fresh trial. Dur- 
ing the pendency of the proceedings be- 
fore the Naib Tahsildar on remand, the 
respondent withdrew her application for 
resumption on 6-11-1962 without seeking 
permission of the Court to withdraw the 
same. She had made an application for 
that purpose to the Naib Tahsildar al- 
leging certain facts why she was with- 
drawing the resumption proceedings. On 
her application the Tenancy Naib Tah- 
sildar dropped the proceedings without 
reserving any opportunity to the res- 
pondent to file a fresh application for 
resumption of the said fields from the 
petitioner. 


3. The respondent then served 
the petitioner with a fresh notice dated 
16-10-1966 under Section 38 (1) of the 
Tenancy Act. This notice was again fol- 
lowed by another application under Sec- 
tion 36 (2) read with Section 38 (1) of 


the Tenancy Act on 7-1-1967 for resump-_ 


tion of the same fields -again from. the 
same tenant. This application was ‘also 
contested by the tenant- who contested 
the application on merits as well as on 
the ground that the previous proceed- 
ings or the decision of the Naib Tahsil- 
dar operated as res judicata. The Naib 
Tahsildar held that the respondent hav- 
ing withdrawn the earlier proceedings 
was not entitled to claim very same lands 
on the same grounds. In a subsequent pro- 
ceedings, according | to him, she was es- 
topped from clai the same. The 
Naib Tahsildar also held that the res- 
pondent did not require the land for 
bona fide personal cultivation. The ap- 


plication of the respondent was thus 
rejected. 
4, The order was challenged 


again in appeal and the Special Deputy 
Collector dismissed the appeal agreeing 
with the Tenancy Naib Tashildar that a 
fresh application in respect of the same 
cause of action and same subject-matter 
was not tenable. It appears that he did 
not go into the question of the merits 
of the case. The respondent then filed 
a revision application before the Revenue 
‘Tribunal. The Revenue Tribunal alse 
did not go into the question whether the 
need of the landlady was..genuine and 


Trimbak v. Yashodabai (Padhye J.} 


. peal the order was set aside 


A ILR. 


she bona fide needed the land for her 
personal cultivation, but on the question 
of bar of the second proceedings, the 
Tribunal took the view that the second 
applications for resumption is spite of 
the withdrawal of the first application 
without the permission to institute a 
fresh application was not barred. The 
Revenue Tribunal has taken the view 
that though before: 31st of March, 1961 
a notice was given and application was 
filed, the application had not finally 
come to an end and, therefore she could 
withdraw her application any time with- 
out assigning any reasons and her right 
of resumption was not lost to her and, 
therefore, she could resume the lands 
for personal cultivation at any time 
during her life time. The Tribunal also 
took the view that it was not at all neces- 
sary for her to give notice to the tenant 
before she could make an application 
for resumption and it was not necessary 
to give any notice on 15-10-1966. The 
Tribunal having held that the second 
application was maintainable, did not go 
into the question of fact as to whether 
her need was genuine and she bona fide 
required the fields for her personal culti- 
vation’ and if so, how much land she 
was entitled to resume, nor did it give 
any directions to the Appellate Court to 
find out whether she had satisfied the 
requirements necessary for the resump- 
tion of the land and what would be the 
land she would be entitled to resume, 
if any. In fact, if the Tribunal was of 
the view that the present application 
for resumption was maintainable in spite 
of the withdrawal of the first applica- 
tion, the only course left open for it 
was to have remanded ‘the case to the 
appellate Court to decide the appeal on 
merits and to find out whether the res- 
pondent had satisfied the requirements 
of Section 38 (1) and 38 (3) (c) and .(d) 
and then to find out if she was entitled | 
to resume any land and if so. how much. 
The order of. the Tribunal could have 
been set aside on this ground alone, but 
there is a further fundamental matter 
on which the order of the Revenue Tri- 
bunal needs to be set aside. 


5. It is an admitted position now 
that the respondent who is a widow 
could make an application for resump- 
tion of the land if she needed the Jand 
for her personal cultivation and that she 
actually terminated the lease of the 
petitioner by giving:a notice on 10-2-1961 
and also filed an application under Sec- 
tion 36 read with section 38 (1) for re- 
sumption. It is also an admitted posi- 
tion that her application was rejected by 
the Tenancy Naib Tahsildar, but on ap- 
and the 
ease was remanded to the Naib Tahsil- . 
dar, and during the pendency of the 
case before the Naib Tahsildar on re- 
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mand, the application was withdrawn by 
the respondent. It is also clear from the 
record that no permission was granted 
by the Naib Tahsildar to the respondent 
to institute a fresh application in the 
same matter on the withdrawal of that 
application. 


. 6. The previous application dated 
23-3-1961 was based on her right te re- 
sume the lands from the tenant if she 
needed the same for her personal culti- 
vation and if she succeeded in showing 
that she needed the land for ker bona 
fide personal cultivation, resumption of 
such land as she would be entitled to 
under Section 38 would be ordered in 
her favour. For resuming the lard a 
notice under Section 38 (1) had tc be 
given which was given and the aprlica- 
tion had to be made which was also 
made by the respondent. The second ap- 
plication dated 7-1-1967 is also based on 
the same right which the respondent 
claimed to resume the land for her bona 
fide personal cultivation. All the in- 
gredients which the respondent had to 
establish in her first application were 
required to be established in her second 
application also. Thus the cause of ac- 
ticn and the subject-matter of beth these 
applications is one and the same. In fact 
in the earlier application evidence was 
also recorded and the Naib Tahsildar 
had come to a finding that she did not 
require the land for her bona fide per- 
sonal cultivation. Even after remand if 
she had succeeded in putting before the 
Naib Tahsildar the necessary material, 
she would have been entitled to an ocder 
in her favour. She, however, withcrew 
her application without obtaining per- 
mission of the Naib Tahsildar for insti- 
tuting a fresh application on the same 
cause of action or in respect of the same 
subject-matter. It is true that the Naib 
Tahsildar while rejecting the present 
application held that it was barred on 
the principles of res judicata. The ex- 
pression is not quite carrect, but what 
seems to have weighed with the Naib 
Tahsildar was that -successive appiica- 
tions could not be filed one after the 
other in respect of the same cause of ac- 
tion and the same subject-matter. When 
the matter was remanded to the Naib 
Tahsildar, there were no findings be- 
cause the findings given by the Naib 
Tahsildar were set aside by the Arpel- 
late Court in its remand order. There- 
fore, strictly speaking the second appli- 
cation would not be barred on the rrin- 
ciples of res judicata because there were 
no findings in the earlier proceedings 
which would be binding between the 
same parties in a subsequent proceecing. 
However, the principles of Order 23, 
Rule 1, Civil Procedure Code, would 
apply in the present case. The princi- 
ples in Order 23, Rule 1 are in fact on 


-of the 


the plaintiff to institute 
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the same lines as the principles in Sec- 


tion 11, Civil Procedure Code. The 
policy of law underlying section 11 


C. P. Code is that a Hiti- 
gant skould not be harassed more than 
once in respect of the same subject- 
matter. It is based on this principle that 
once a lis has been decided or certain 
issues have been decided between the 
same parties in a previous litigation, the 
unsuccessful party should not be per- 
mitted to litigate the same matter again 
in a subsequent proceeding and harass 
the other party. The same principle 
seems to be underlying Order 23, Rule 1. 
If the plaintiff or the applicant volun- 
tarily chooses to withdraw a proceeding 
filed. by him for no reascn whatsoever 
and without obtaining the permission of 
the Court, then such a plaintiff cr the 
applicant cannot be allowed to file suc- 
cessive suits or applications in respect 
of the same subject-matter against the 
same party. This seems to be the prin- 
ciple underlying Order 23. Rule 1. 


T. A specific provision has been 
made under Order 23, Rule 1 permitting 
a fresh suit, 
provided the permission of-the Court is 
sought to institute a fresh suit. This 
provision is obviously made for the rea- 
son that there. may be certain factors, 
technical factors, on account of which 
the suit is likely to fail and even though 
the plaintiff may have a good case on 
merits, there would be a failure of jus- 
tice. It is for this purpose the Court is 
required to apply its mind while giving 
permission to withdraw anc if the Court 
is satisfied that the withcrawal should 
be allowed with permission to institute 
a fresh suit, such permission is granted. 
If the permission is not granted, then 
there is no right in the withdrawing 
plaintiff to file a fresh suit. These prin- 
ciples are very wholesome principles and 
avoid the harassment of ths other party 
ad infinitum. If such a provision was 
not there, then a cantankerous plaintiff 
may file a proceeding, carry it to a cer- 
tain stage, withdraw it later and then 
file fresh proceeding and he may repeat 
this process ad infinitum with a view 
to harass the defendant, if not anything 
more. Such a course is not encouraged] 
by law and that is why a provision like 
the one in Order 23, Rule 1, Civil Pro- 
cedure Code was made and I think the 
same principles which are principles of 
general application should apply to a 
proceeding under the Tenancy Act and 
if one litigation in respect of the sub- 
ject-matter under the tenancy law has 


, come to an end or has been withdrawn 


without the permission of the Court to 
institute a fresh application, a subsequent 
application should be barred. in view 
of the withdrawal of the earlier appli- 
cation, the respondent was precluded 
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from filing the second application again 


for the same purpose, namely, resump- 
tion of the lands, in the possession of 
the petitioner. 

8. The Naib Tahsildar and the 
Deputy Collector were right in their 
view and the Revenue Tribunal was in 
error in holding that the second applica- 
tion was not barred. Accordingly: the 
order of the Revenue Tribunal is set 
aside, with the result that the applica- 
tion of the respondent dated 7-1-1967 for 
resumption of the lands shall stand dis- 
missed. The petition, therefore, is allow- 


ed with costs. 
Petition allowed. 


-— 
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Wasudeo Mahadeo Wattamwar and 
another, Petitioners v. Govindsingh Rup- 
singh Thakur, Respondent. 

Spl. Civil Appln. No. 546 of 1968, Dj- 
17-3-1971 against order of Maharashtra 
Revenue Tribunal, Nagpur, D/- 5-12-1967. 

Tenancy Laws — Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act (99 of 1958), Section 107 (5) 
— Appellate powers of Collector. 


The Collector, once he admits the 
appeal against the order of Tahsildar, 
has no power to dismiss it in default of 
eppearance of the appellant. Whether or 
not the parties appear before him, he 
is enjoined to decide the appeal on. 
merits after considering the material al- 
ready onrecord. 1954 NagLJ 658, Relied 
on; AIR 1963 Bom 233, Disting. 

(Para 13) 


Cases Referred: Chronological Paras 


(1963) AIR 1963 Bom 233 (V 50) == 
1962 Nag LJ 180, Haji Zakeria -7 


Suleman v. Collector, Yeotmal `- KO 
(1954) 1954 Nag LJ 658 = ILR 
(1954) Nag 632, K. S. Misra V; 7 
Addl. Dy. Commr., Nagpur 9 


R. N. Deshpande, for Petitioners; 
J. N. Chandurkar, for Respondent. 


JUDGMENT :— The petitioners in 
this case applied to the Tahsildar for 
resumption of land onthe ground of per- 
sonal cultivation against the respondent 
Govindsingh. The tenancy Naib Tahsil- 
dar rejected the application by order 
dated 15-4-1963 on the ground that’ the 
petitioners had acquired the land by 
transfer after the Ist day of August 
1953 and the rights of the respondent as 
a protected Jessee had come into exist- 
ence before the transfer of the land. 
This order was challenged in appeal. be- 
fore the Collector by the petitioners. The 
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tioner No. 


A. I. R. 


appeal was fixed for hearing before the 
Special Deputy Collector on 13-4-1964 
on which date the petitioners remained 
absent. The appeal was, therefore dis- 
missed in default on 13-4-1964. 


2. The petitioners then put in an 
application on 21-4-64 for restoration of 
the appeal on the ground that the peti- 
1 Wasudeo was ill on 13-4- 
1964 and, therefore, . was unable to at- 
tend the Court on that day. ‘The peti- 
tioner No. 2 is a minor and his interests 
were looked after by the petitioner No. 
1. The petitioners had engaged Mr, 
Nashikkar advocate to represent them. 
He also did not attend the hearing of 
the appeal when it was called as he was 
said to be busy in some other Court, 
This application came for hearing on 
25-5-1964. On that date also neither the 
petitioners, nor their counsel was pre- 
sent and the said application was also 
dismissed In default on 25-5-64. 


3> Another application was (filed 
by the petitioners on 16-6-1964 for res- 
toring the application dated 21-4-1964 to - 
file. It was alleged that on 25-5-1964 
when the first application for restora- 
tion of the appeal to file came for. hear- 
ing and was dismissed in default, the 
petitioner no. 1 had in fact gone to 
Amravati for attending the hearing of 
that application but through mistake he 
attended the wrong Court instead of at- 
tending the Court where the application 
was to be heard and there was thus good 
cause for his non-appearance before the 
Court. This application dated 16-6-1964 
was dismissed on 31-8-1964. The Special 
Deputy Collector did not consider. that 
the cause shown by the petitioners for 
their absence on. 25-5-1964 was sufficient 
to condone the absence at the hearing 
on that day. 


4, The petitioners then challeng- 
ed the orders dated 25-5-1964 and 31-8- 
1964 before the Maharashtra Revenue 
Tribunal. The Revenue Tribunal dis- 
posed of these two revision applications’ 
y a common order and dismissed the 
revision application agreeing with the 
Special: Deputy Collector that the peti- 
tioners had not shown . sufficient cause 
for non-attendance on the dates of hear- 
ing that is, on 13-4-1964 and 25-5-1964. 
Hence the petitioners have this petition 
challenging those orders. 


5. In the first place, it is anad: 
ed on behalf of the petitioners that the 
Special Deputy Collector sitting as an 
appellate Court under Section 107 of the 
Bombay Tenancy and Agricultural Lands 
Act, 1958 (hereinafter called the Tenancy 
Act) had no power to dismiss an appeal 
in default of appearance of the Appel- 
lant. It is contended that the Collector 
has to decide the appeal on merits whe- 
ther the parties or any of them appear 
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or nof. Reference is made to the provi- 
sions of Section 107 of the Tenancy Act 
which provides for an appeal to the Col- 
Jector against the order of the Tahsildar 
or Tribunal. The section provides for 
the mannerin which the apppeal hes to 
be presented and the power of the Ccllec- 
tor to admit the appeal or after ca_ling 
for the record and giving the appelant 
an opportunity to be heard to summarily 
reject the same. It also prescribes the 
procedure as to what is to be done after 
the appeal is admitted and it requires 
the Collector on the appeal being acmit- 
ted to fix a date for hearing and ser- 
vice of a notice on the respondent in the 
prescribed manner about the dat of 
hearing. Sub-section (5) of Section 107 
then provides as follows: 


*(5) After hearing the parties, if 
they appear, the Collector may contirm, 
vary or reverse thè order appealed 
against or may direct such further in- 
vestigation to be made, or such addicion- 
al evidence to be taken, as he may taink 
necessary or may himself take such ad- 
ditional evidence or may remand the 
ease for disposal with such directiors as 
he may thi j The Collector shall 
also have power to award costs.” 
It is contended on bekalf of the veti- 
tioners that once the appeal is ripe for 
hearing the only power the Collector 
has is to hear the parties if they appear 
and after bearing them either to con- 
firm vary or reverse the order appealed 
against or direct further investigetion 
to be made or to take additional evid2nce 
or remand the case for disposal with the 
necessary directions, but the order that 
is to be passed by the Collector has to 
be an order on the merits of the case 
after considering the material on record. 
Tt is contended on the construction of 
this provision that if the parties or any 
of them do not appear on the dat= of 
hearing, even then the Collector has no 
other power than to consider the merits 
of the case and examine the material on 
record and then to pass an order on 
merits either confirming or varying or 
reversing the order appealed agains: or 
to exercise such other powers which 
have been given to him under this sub- 
section. Section 107 and Section 108 are 
the only provisions which define the 
powers of the Collector in appeal. Be- 
sides the procedure to be followed and 
the powers to be exercised by the Col- 
lector, Section 107 further provides in 
sub-sections (6) and (7) for the powers 
of the Collector to direct the execttion 
of the order appealed against to be stay- 
ed pending the decision of the appeal 
and to set aside or modify any direction 
made under sub-section (6). Section 108 
empowers the Collector to transfer any 
appeal pending before him or before 
any Assistant or Deputy Collector sub- 
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ordinate to him to any Assistant or 
Deputy Collector specified in such order, 
performing the duties and exercising 
the powers of a Collector and upon such 
transfer the Assistant Collector or the 
Deputy Collector, as the case may be, 
shall. have power to hear and decide the 
appeal as if it was originally filed to 
him, or withdraw any appeal pending 
‘before any Assistant or Leputy Collec- 
tor and himself hear and decide the 
same. Neither of these sections gives a 
power to the Collector to dismiss an ap- 
peal in default of the appearance of the 
appellant without deciding the appeal 
on merits. | 


6. As compared to this, the powers 
of the Tahsildar are wider as will be 
seen from the provisions cf Section 102 
of the Tenancy Act read with the Mam- 
latdars’ Courts Act. Under Section 102, 
in all enquiries and proceedings com- 
menced on the presentation of applica- 
tions under Section 101, the Tahsildar 
exercises the same powers as the Mam- 
latdar’s Court under the Mamlatdars’ 
Courts Act, 1906 and has to follow the 
provisions of the said Act as if the. Tah- 
sildar were a Mamlatdar’s Court under 
the said Act and the application present- 
ed was a plaint presented under the 
said Act. Under Section 1€ of the Mam- 
latdars’ Courts Act, the Mam- 
latdar has the power to reject the plaint 
where the plaintiff fails to attend or to 
produce his documents if any or to 
adopt measures to procure the atten- 
dance of his witnesses if any on the date 
and at the place fixed whether the defen- 
dant appears or not unless the defen- 
dant admits the claim. It will be clear 
from the reading of Section 16 that if 
the planitiff fails to attend on the day 
of hearing the Mamlatdar has to reject 
the plaint and under the first proviso to 
sub-section. (2) of Section 15, he has also 
the power to restore the plaint to file 
on sufficient cause being skown. Reading 
Section 102 of the Tenancy Act with 
Section 16 of the Mamlatdar’s Courts 
Act, a specific power has been given to 
the Tahsildar acting under the Tenancy 
Act to dismiss an application before him 
for default and also to restore if suffi- 
cient cause is shown. 


7. Similar power is conferred on 
the Maharashtra Revenue Tribunal which 
is empowered to revise the orders of the 
Collector. Section 111 of the Tenancy 
Act gives the revisional powers of the 
Maharashtra Revenue Tribunal and sub- 
section (2) thereof provides that in decid- 
ing the application under Section 111 
the Maharashtra Revenue Tribunal shall 
follow the procedure which will be pre- 
scribed by rules made under this Act 
after consultation with the Maharashtra 
Revenue Tribunal. Under Section 118 
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of the Tennacy Act, the State Govern- 
ment in consultation with the Maha- 
rashtra Revenue Tribunal has framed 
the rules called the Bombay ‘Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion and Kutch Area) Bombay Revenue 
Tribunal Procedure Rules, 1959 and Rule 
19 thereof provides for the procedure to 
be followed by the 
when on the date fixed for hearing the 
appellant or the applicant does not ap- 
pear either in person or through his 
agent or lawyer when the appeal or ap- 
plication is called for hearing. In such 
a contingency the Tribunal is authorised: 
either to dismiss the appeal’ or applica- 
tion for default of appearance or to 
decide the same on merits after hearing 


the opponent or. his agent or lawyer 
if present. Even though such a 
power has been specifically con- 


ferred on the Mamlaidar or the Tahsil- 
dar or the Revenue Tribunal, there is 
no reference to such a power so far as 
the Collector sitting in appeal is con- 
cerned. It therefore appears to be the 
intention -of the Legislature that so far 
as the first appeal against the order of 
the Tahsildar is concerned, the Collector 
has to apply his mind to the material 
on record whether the parties appear be- 
fore him or not and if the parties ap- 
pear, after hearing them to decide the 
appeal on the merits. This seems to be 
so because at the stage of the appeal 
all the material which the parties desire 
to place on record has. already been 
placed and the appellate Court has to 
decide the appeal only on the material 
before him and the decision can be given 
by the Collector on the merits of the 
ease, whether the parties appear before 
kim or not. If the parties appear before 
him either by themselves or through 
their agent or counsel, the . Collector hear- 
ing the appeal may get an assistance 
from them, but even if they do not ap- 
rear, the Collector has before him the 
full record of the case and on examina- 
tion of that material, it is possible for 
the Collector to come to a decision. So 
far as the first Court, that is, the Court 
of Tahsildar or the Mamlatdar, is con- 
cerned, it is only during the proceedings 
that the material necessary for the deci- 
sion of a case is brought on record at 
Gifferent stages and if the applicant or 
the plaintiff does not appear through 
all the stages of that proceedings, the 
rnaterial necessary for the decision of 
the case is not complete and it may not 
be ‘possible, nor would it be advisable 


for the Tahsildar or the Mamlatdar to | 


decide the matter on merits on incom- 
plete or insufficient material and it is be- 
cause of this that a power seems to have 
been given tóthe Mamlatdar or the Tahsil- 
dar to dismiss a plaint or an application 
in default of the appearance of the plain- 
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tiff or the applicant. So far as the 
Revenue Tribunal is concerned, the 
powers of revision are limited and the 
Revenue Tribunal has only to see whe- 
ther the order of the Collector was 
contrary to law, or whether the Collec- 
tor failed to determine some material 
issue of law or whether there was a sub- 
stantial defect in following the pro- 
cedure provided by this Act which has 
resulted in ‘the miscarriage of justice. 
The findings on questions of fact are 
already given by the first two Courts 
and the findings of the Collector on 
questions of fact are normally final and 
there is very little scope for the Revenue 
Tribunal to interfere with these findings 
of fact. Since the party had the benefit 
of the decisions of the two Courts which 
are courts cf fact, the revisional powers 
are exercised only in execeptional cases 
and it is for this reason that the Reve- 
nue Tribunal is also clothed with the 
power either to dismiss the revision ap- 
plication in default of appearance of the 
applicant or to decide the revision ap- 
plication on merits depending upon the 
interference which may be necessary in 
a particular case. It, therefore, appears 
that this power to dismiss an appeal for 
a default of appearance of the appellant 
is not advisedly given to the Collector 
hearing the appeals as the Collector ig 
supposed ta dispose of the appeal be- 
fore him.on the material which is al- 
ready on record. Whether the parties 
appear before him or not, no such power 
to dismiss the appeal in default has 
been given to him. If such a power 
was intended to be given, then the Legis- 


‘lature would not have failed to make 


such a provision specifically as has been 
done in the case of the Tahsildar or the 
Mamlatdar or the Revenue Tribunal. 
Where such a power is intended to be 
given, it has been so given not only In 
this Act, but in other Acts of the State. 


8. Such a power is to be found 
in the Machya Pradesh Land Revenue 
Code, 1954, which was on reorganisation 
of States extended to the State of Bom- 
bay and then"to the State of Maha- 
rashtra so far as the Vidarbha Region 
was concerned until it was repealed by 
the Maharashtra Land Revenue Code, 
Section 32 of the Madhya Pradesh Land 
Revenue Code gives such a power to a 
Revenue Officer and sub-section (2) there- 
of provides that if any party to a case 
or proceeding before a Revenue Officer 
does not appear on the date fixed for 
hearing, the case may be heard and 
determined in his absence or may be 
dismissed in default. A similar provi- 
sion is to be found in Section 232 of 
the Maharashtra Land Revenue Code 
which provides for dismissing the case 
in default or hearing and determining 
the same in the absence of a party, 
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whether he be the appellant or the res- 
poncent. The Legislature,  therefcre, 


seems to be aware that if a power to Cis- 
miss a case or a proceeding is to be con- 
ferred on a revenue authority, it has to 
be specifically provided for in the act 
or the Rules prescribed under the Act, 
The omission, therefore, of such a power 
in the Collector in the exercise of his 
appellate powers could only be atiri- 
butel to the intention of the Legislature 
that it wanted the Collector to dec.de 
the appeal before him on merits and on 
the material on record, whether ~he 
partes or either of them appear or rot. 


9. A decision of the then Nagpur 
High Court in K. S. Mishra v. Addl. Dy. 
Commr., Nagpur, 1954 Nag LJ 658 has 
beer. relied upon on behalf of the peti- 
tioners. The Division Bench was deal:ng 
with the powers of the appellate Court 
under the C. P. and Beərar Letting of 
Houses and Rent Control 
and in dealing with the same they hald 
that Clause 21 (2) of the Œ. P. and Berar 
Letting of Houses and Rent Control 
Order does not contemplate in terms 
that the appellate authority should dis- 
miss the appeal without going into “he 
merits. It was further held that if ~he 
provisions are strictly construed it is 
the duty of the appellate authority to 
decide the appeal on the record as it 
stood or after calling for such further 
material, as may be thought necessary. 
As a further corollary, and assumng 
that the appellate authority had. the 
power to dismiss the Court further hald 
that if the appellate authority had power 
to dismiss, it had equally the power to 
restore: if it had no power to dismiss, 
the order of dismissal was without juris- 
diction and that in either view the order 
of tne appellate authority was irregular, 
Clause 21 (2) of the Rent Control Order 
provides that after the appeal is filed 
the Collector shall send for the record 
of the case from the Controller and af- 
ter perusinig such record and makung 
any such further enquiry as he may 
think fit, either personally or through 
the Controller, shall decide the appeal. 
This clause nowhere provides for giv.ng 
a hearing to the parties. In the normal 
course, an opportunity is given to the 
parties to be heard on the principles of 
natural justice, but if the parties or any 
of tnem do not avail of the opportunity 
so offered,. there is nothing to prev2nt 
the Collector to decide the appeal on 
merits and in fact, there is no pcwer in 
the Collector under this clause to dis: 
miss the appeal in default of the appear- 
ance of the appellant. On the  otner 
hand, the Collector is enjoined to decide 
the appeal on merits, whether the par-ies 
are present or not. Similar is the rro- 
vision in Section 107 (5) of the Tenancy 
Act, which is a self contained Act. 


Order, 1949 . 
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10. On behalf of the respondent, 
support was sought to be taken from 
the decision of this Court in Haji Zake- 
ria Suleman v. The Collector, Yeotmal, 
1962 Nag LJ 180 = (AIR 1963 Bom 233) 
which is also a case under the C. P. and 
Berar Letting of Houses and Rent Con- 
trol Order, but under Clause 13 (3) in- 
stead of clause 21 (2). It referred to 
the power of the Rent Controller which 
is the original Court to dismiss an ap- 
plication for default and to restore the 
same to file if good cause is shown for 
such a restoration. The Division Bench 
held that in order to facilitate and fur- 
ther the beneficent purposes of the en- 
actment, even though no such power 
can be found in the express provision 
of the statute it must be held by neces- 
sary implication that such a power exists. 
A passage from Craies on Statute Law, 
5th Edition, page 105 was quoted which 
runs thus: 


“If a statute ïs passed for the pur- 
pose of enabling something to be done, 
but omits to mention in terms some de- 
tail which is of great importance (if not 
actually essential) to the proper and ef- 
fectual performance of the work. which 
the statute has in contemriation, the 
Courts are at liberty to infer that the 
statute by implication empowers that 
detail be carried out.” 


The power, therefore, which Clause 13 
(3) did not expressly mention was im- 
plied therein by applying this rule. This 
rule, however, would not apply with. 
equal force to proceeding in appeal 
where the full material is already be- 
fore the Court, and nothing is required 
to be done except to hear the parties if 
they appear. Besides, the wording of 
Clause 13 (3) is entirely different from 
that of Clause 21 (2). Clause 13 (3) re- 
quires that the Controller must be satis- 
fied on one or more of the grounds 
specified in that sub-clause after hear- 
ing the parties. The words “if they ap- 
pear” are missing in this clause. Clause 
13 (3), therefore, can be eonstrued to 
mean that the Controller can decide 
the matter before him if the parties are 
present before him and are given a hear- 
ing. If the parties are not resent, then 
he cannot grant permission on merits, 
but has to dismiss the same. It is in 
this light that a power to the Control- 
ler to dismiss an application for default 
can be implied. The provision in the 
Tenancy ~ Act is different as also in 
Clause 21 (2) of the Rent Control Order 
and a similar power could not be im- 
plied in those provisions. The decision, 
therefore of the Division Bench refer- 
red to above is not helpful in construing 
the provisions of the Tenancy Act and 
particularly of sub-section (5) of Sec- 
tion 107 of the Tenancy Act. 
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11. It may be argued that the 
Collector, hearing an appeal under Sec- 
tion 107 of the Tenancy Act is a Reve- 
nue Officer within the meaning of that 
expression in the Madhya Pradesh or 
Maharashtra Land Revenue Code and 
when the Tenancy Act is silent about 
any matter regarding the powers of a 
Revenue Officer, the power has to be 
found out from the Code. There is no 
scope for such a view while dealing 
with matters under the Tenancy Act. 
The Tenancy Act is a self contained Act. 
It has made provisions for the proce- 
dures to be adopted in different matters. 
The Act has provided for making the 
rules for carrying out the purposes of 
the Act. If the Act is silent about the 
procedure to be followed by the Col- 
lector in appeal when both parties or 
any of them is absent, provision there- 
fore could have been made in the rules. 
Such a provision has been made by the 


rules in respect of the Revenue Tribunal.” 


Act itself has made provision as regards 
the Tahsildar by investing him with the 
powers under ‘the atdar’s Courts 
Act. If. the Legislature had to give any 
such powers to the Collector, such a 
provision could have been made in the 
Act or the rules. It could not be that 
the Legislature wanted to look to the 
Code for the powers of the Collector 
alone when provisions could be made 
for the Tahsildar and the Tribunal. They 
are as much Revenue Officers as the 
Collector. If the Legislature wanted the 
Collector in appeal to follow the proce- 
dure laid down in the Land Revenue 
Code it could have said so in the Act 
in Section 107 or 108 as has been done 
in Section 102 in the case of the Tahsil- 
dar who has been empowered to exer- 
cise the same powers as a Mamlatdar’s 
Court under the Mamlatdar’s Courts’ 
Act. Jt is, therefore, not possible to take 
the view that the power of the Collec- 
tor in dealing with an appeal under Sec- 
tion 107 of the Act in the absence of a 
party or parties is to be found in the 
Land Revenue Code. 


12. Section 32 of the Madhya 
Pradesh Land Revenue Code is pointed 
out in this connection for implying the 
powers of the Collector under Sec. 107 
‘of the Act as he is said to be a Revenue 
Officer. but it has no application. here. 


13. In the light of what is stated 
abere. it must, therefore, be .held that 
the Collector hearing an appeal against 
the order of the Tahsildar has no power 
to dismiss the appeal in default of ap- 
pearance of the appellant and the order 
of the Collector dated 13-4-1964 dismiss- 
ing the appeal in default was without 
jurisdiction. If the appeal itself could 
not be dismissed in default, the ques- 
tion of. its restoration to ‘file does not 
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arise. The orders, therefore, passed on 
29-5-1964 rejecting the application for 
restoration of the appeal to file in de- 
fault and the further order dated 31-8- 
1964 dismissing the application dated. 
16-6-1964 for restoration of the applica- 
tion for restoration of the appeal are of 
no effect. If the order dated 13-4-1964 
dismissing the appeal in default is it- 
self set aside, the consequential orders 
which are passed on 25-5-1964 and 31-8- 
1964 have also to be set aside. In the 
view I take, I set aside all the orders 
dated 13-4- 1964, 25-5-1964 and 31-8-1964, 
with the result that the appeal present- 
ed by the petitioners which was dismiss- 
ed in default on 13-4-1964 is restored 
to file. The case will now go back to 
the Special Deputy Collector ` (appellate 
Court) who will after giving an oppor- 
tunity to both the parties to be heard, 
decide the appeal ən the merits, that is, 
on the material on record, whether the 
parties or any of them appear before 
him or not after being served. 


14. The petition, therefore suc- 
ceeds and is alowed, but in the circum- 
stances, I make no order as to costs. 

Petition allowed, 
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BHOLE, J. 
Sanjay Dinkar Kulkarni, Applicant 


y. Snape rane Ganappa Pasarkar. Op- 
ponent. 
Civil Revn. eal: No. 74 of 1971, 


D/- 8-2-1971 against order of Sub-Divi- 
sional Officer, Mehekar, D/- 17-12-1970. 


(A) Bombay Mamlatdars’ Courts Act 
(2 of 1996), Section 23 (D) and (e) — 
ere Collector is having more or less 
the same powers as that of High Court 
under Section 115 of Civil P. C., it does 
not mean that High Court is. deprived 
of powers of superintendence and revi- 
sion which it exercises over the Mamlat- 
dars court. (&-Ref: Civil P. C. (1908), 
Section 115). , (Para 3) 
(B) Bombay Mamlatdars’ Courts Act 
(2 of 1906), Section 23 (1) and (2) — 
The expression “the Collector may call 
for and examine the record of any suit” 
in the section is similar to those expres- 
sions used in Section 115 of Civil P. C, 
and Section 435 of Cr. P. C. Therefore 
the Collector is empowered to call for 
record not only suo motu but also on 
an application by a party to the suit. 
(Para 4) 
P. N. Deopujàri, for Applicant; V, 
R. Manohar,. for Opponent. 
ORDER :— This is a revision appli-« 
cation by the defendant and the non- 
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applicant is the plaintiff, The non-ap- 
plicant has filed a suit under Sec. 5 (2) 
of the Mamilatdars’ Courts Act claiming 
therein removal of obstruction alleged to 
have been put in Survey No. 220 of 
Mouza Janephal, Tahsil Mehakar, Cis- 
trict Buldana, by the applicant. The non- 
applicant prayed for a temporary injunc- 
tion against the applicart in that suit 
and the Court ordered the tem-porery 
injunction against the applicant prohibit- 
ing him from any attempt to obstruct 
the non-applicant from using a_ road. 
There was a map attached with the 
order,.and the order was that there 
should not be any obstruction till che 
final decision of the suit. The complaint 
of the applicant is that the roed was 
not demarcated in the map. Tt, however, 
appears that the applicant did not okey 
the order of the Court and started dig- 
ging a pitin the way of the non-applicant. 
The non-applicant, therefore, again 
brought to the notice of the Court tnis 
breach of injunction on the part of the 
applicant. The Court after visiting the 
spot passed an order on 12-11-1970, b- 
serving thatthe applicant had disobeyed 
the injunction order and hence is lable 
for action under Section + of the Mam. 
latdars’ Courts Act. A revision was then 
preferred by the applicant against tais 
order under Section 23 (2) of the Mam- 
latdars’ Courts Act before the S. D. O 
The S. D. O. summarily ‘dismissed the 
application stating that the revision did 
not lie under Section 23 (2) of the said 
Act. According to the learned S. D. O. 
Section 23 (2) provides cnly calling or 
and examining the record suo motu by 
the S. D. O. According to him, the ap- 
plicant` cannot file any application in- 
voking that right in the 5S. D. O. under 
Section 23 (2) of the Mamlatdars’ Courts 
Act. It is this order of the learred 
S. D. O. which is challenged here by 
the applicant. The only point, there- 
fore, that arises here for consideration 
is tc see whether this order is legal and 
prorer. 


2. Section 23 (1) and (2) of ‘the 
Mamlatdars’ Courts Act is as follows — 


"23. (1) There shall be no appəal 
from any order passed by a. Mamlatdar 
under this Act. 


(2) But the Collector may call “or 
and examine the record of any suit under 
this Act, and if he considers that any 
proceeding, finding or order in such suit 
is illegal or improper, may, after cue 
notice to the parties, pass such order 
thereon not inconsistent with this Act, 
as he thinks fit’. 

' 3. It is, therefore, clear from the 
language used in Section 23 that the ap- 
peal is barred. It, however, appears 
from the language used that the Collac- 
tor is invested with a revisional juris- 
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diction. Section 23 (2) shows that the 
Collector may in his revisional jurisdic- 
tion call for and examine the record of 
any suit under the Mamlatdars’ Courts 
Act and if he considers that any proceed- 
ing, finding or order is illegal or impro- 
per, then after due notice to the parties, 
he can pass a proper order, as he thinks 
fit. Therefore, the Collector in his revi. 
sional jurisdiction is given more or less 
powers as are given to the High Court 
under Section 115 of the Civil Procedure 
Code. Of Course this does not mean 
that the High Court is deprived of the 
powers of superintendence and revision 
which it exercises over: the Mamlatdars' 
Courts. The Mamlatdars’ Courts Act ex- 
pressly constitutes the Collector taking 
proceedings under this Act as a court 
and, therefore, the Collector when exer- 
cising judicial functions under the said 
Act is subject to the sup2rintendence 
and control of the High Court. 


4. The Legislature has advisedly 
used in Section 23 (2) of the Mamlatdars’ 
Courts Act, the words “the Collector may 
call for and examine the record of any 
suit,” and similar expressions are also 
used in Section 115 of the Civil Proce- 
dure Code as well as in Section 435 of 
the Criminal Procedure Code. Now: 
therefore, the intention of the Legisla-' 
ture while enacting Section 23 (2) of the! 
Mamlatdars’ Courts Act is not that the 
Collector suo motu should call for and 
examine the record of any suit, but also 
may call for on an application by a 
party to the suit.. Under Section 115 of 
the Civil Procedure Code and under 
Section 435 of the Criminal Procedure 
Code, the courts with revisional jurisdic- 
tion may also examine the record of any 
matter when a party to that matter in 
a subordinate Court invites the attention 
of the superior court. It may be that, 
in certain circumstances, the Collector 
may suo motu call for and examine the 
record. In my view, therefore, the Col- 
lector has jurisdiction to call for and 
examine the record of any suit under 
the Mamlatdars’ Courts Act under Sec- 
tion 23 (2) when a revision application 
ee made by a party to the suit before 


5. In the above view of the mat- 
ter, therefore, the opinion of the learn- 
ed S. D. O. when he observed that the 
revision cannot lie under Section 23 (2) 
of the Mamlatdars’ Courts Act, because 
under Section 23 (2) he can call for the 
record only suo motu and on no other 
ground, is not legal and proper. That 
order is set aside. This revision applica- 
tion, therefore, is allowed. The learned 
advocate for the applicant also says that 
there is an application for stay. i 
application also would be considered 
when the S. D. O. considers the revision 
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application on merits. Application al- 
lowed. Costs in the cause. 


Revision allowed. 
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Sheo Shankar Ratanlalji Khamele, 
Appellant v. Life Insurance Corporation 
of India, Bombay, Respondent. 


First Appeal No. 115 of 1961, Dj/- 
27-7-1970, from order of K. R. Gohokar, 
Civil J. Sr. Division at Nagpur, D/- 19- 
12-1960. . 

Insurance Act (1938), Section 45 — 
Effected — Policy of life insurance be- 
comes effective from the date of accep- 
tance of proposal from which risk on 
life of proposer is covered and not from 
the date on which a formal policy in 
cold print is issued. (1867) 37 Com Cas 
.667 (SC) & AIR 1925 PC 83 & AIR 1962 
SC 814, Distinguished. l (Para 14) 
Cases Referred: Chronological Paras 
(1967) 37 Com. Cases 667 = 1967-2 

Com LJ 292 (SC), Life Insurance 

Corporation of India v. Bibi. 

Padmawati E 
(1962) AIR 1962 SC 814 (V 49) = 

1962 Supp (2) SCR 571, Mithoo- 

lal Nayak v. Life Insurance 
‘' Corporation of India . 17 
(1925) AIR 1925 PC 83- (V 12) = 

52 Ind App 126, Surajmull 

Nagoremull v. Triton Insurance 16 


V. R. Manohar, for Appellant; A. S. 
Bobde and M. L.Vaidya, for Respondent. 

PADHYE, J. :— 1-13. <= = 

14. According to the learned 
counsel for the plaintiff-appellant, the 
policy in this case was effected on the 
30th of July, 1956 when the proposal 
was accepted by the Insurance Company 
and in any case not later than 4th of 
August, 1956 when the payment of the 
first premium was received by the Com- 
pany’s Bombay Office. On the other 
hand, the learned counsel for the defen- 
dant-Corporation contends that the policy 
must be taken to have been effected on 
22-10-1956 when the document of policy 
was issued by the Indian Mercantile 
Insurance Company Limited (Ex. P. 16). 
We have been referred first to the ‘words 
fin section 45 itself which relate the word 
‘affected’ to the word ‘policy’. It is 
stated that the word ‘policy’ used in Sec- 
fion 45 means a document of policy issu- 
ed formally asin Ex. P16 and since such 
policy in the present case has been issued 
on 22-10-1956 that must be taken to be 


®(Only portions approved for reporting 
by the High Court are reported here.) 
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the date on which the policy has been 
effected. Secondly, we were referred to 
Section 66. sub-section (b) of the Stamp . 
Act which uses the words “makes, exe- 
cutes or delivers out any policy which 
is not duly stamped.” We are unable to 
read in Section 45 of the Insurance Act 
that the word “effected” means the date 
on which a formal: policy in cold prints 
is issued. In order to makea contract there 
is a proposal and an acceptance. As 
soon as the proposal is accepted by the 
other contracting party, the contract is 
complete and that is the basis of the 
right of one party and the liability of 
other. The liability does not for the 
first time arise on the formal document 
of policy. It is only a formal expression 
of a contract which has already taken 
place. The date, therefore, material is 
the date of the acceptance and it is from 
that date that the rights and liabilities 
will accrue. Whenever a formal policy 
is made it has to be duly stamped in 
accordancé with the provisions of the 
Stamp Act then prevailing and Sec. 66 
of the Stamp Act makes the act of not 
duly stamping the policy punishable. 
That does not however, mean that the 
policy becomes effective only from the- 
date the formal document is executed or 
issued. In our opinion, the phraseology 
used in Section 45 of the Insurance Act 
relates to a date from which the policy 
of insurance, that is, a contract of insu- 
rance, becomes effective and such date 
would be the date. of the acceptance of 
the proposal from which the risk on the 
life of the proposer is covered. 


15. We were referred to ae ie 
ibi 
Padmavati. (1967) 37 Com Cas 667 (SC) 
In this case two life insurance policies 
were taken, one on September 8, 1944 
the other on November 12, 1944. 
The first policy . lapsed in March 1947 
and the second in May, 1947. The in- 
sured applied for revival of these poli- 
cies in November 1948 and they were 
revived sometime thereafter. The in- 


sured died in April, 1949. The question ` 


arose whether the policies could be avoid- 
ed under the first part of Section 45 or 
only under the second part. It is not 
clear from the judgment as to whether 
the dates on which the policies were 
taken related to the dates of the accep- 
tance of the proposal, that is, the dates 
from which the risks on the life of the 
insured were covered or whether they 
represented the dates of the formal docu- 
ments of policies. Even if those dates 
could be taken to be the dates of the 
formal ‘documents of policies, it would 
always be subsequent to the date of the 
acceptance or the coverage of the -risk. 
There was no repudiation till the death 
of the insured which occurred more than 
2 years aiter the aforesaid dates. The 
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question, therefore, as to when the poli- 
cies can be said to have been effected 
within the meaning of section 45 of the 
Insurance Act was not for consideration 
in the said case. 


16. Surajmull Nagoremull v. Tri- 
ton Insurance Co., AIR 1925 PC 83 was 
a case of marine insurance and uncer 
the Indian Stamp Act No. IL of 1899, 
Section 7 provided that no contract for 
sea insurance shall be valid unless the 
same is expressed in a sea-policy. On 
the law then applicable to marine in- 
surance, their Lordships held that no 
Court can enforce as valid that which 
competent enactments have declared 
shall not be valid. -This decisicn kas 
thus no application. 


17. Reliance was then placed on 
Mithoolal Nayak v. Life Insurance Cor- 
poration of India, AIR 1962 SC &14. In 
this case the document of, policy was 
issued on March 13, 1945 and it was to 
come into effect from January 15, 1945. 
The claim was repudiated by the in- 
surer by letter dated October 10, 1847 
and from these facts it was expressed 
that the two years had expired from the 
date on which the policy was effected. 
It will be seen that the date of this -re- 
pudiation by the insurer is more than 
2 years after March 13, 1945 when the 
policy was issued 
January, 1945 when the policy came irto 
effect. There is no decision in this cese 
, as to when the policy can he said to 
have been effected. This decision, there-. 
fore, is also of not much help in the 
present case. 


18. It may be noted thaf in the 
{Instant case by its letter dated 3)th of 
July, 1956 the insurer conveyed to tne 
insured that the proposal has been &c- 
cepted. This letter further stated tkat 
until the first premium was paid and 
accepted as such by the company 1o 
liability attaches to the Company which 
reserves the right to cancel the accept- 
ance. The first premium is paid on 3rd 
of August 1956 at the Nagpur Office and 
received. by the Bombay Office on 4th of 
August, 1956. Then there is a letter 
from the insurer dated 4th August, 1956 
(Exhibit D-5) which is styled as interim 
policy receipt which acknowledges ture 
payment of the first premium and it’ 
says that the acceptance of this premium 
places the company on the risk cover2d 
by the insurance. Both the terms and 
conditions of the acceptance letter -have 
been complied with. ‘This has reference 
to the letter datéd 30th July, 1956.: This 
receipt also gives the policy no. as R- 
36348. It would.thus-be seen that the 
risk on the life of the insured has been 
covered as from 4th August, 1958 and 


it was irrespective of a formal document . 


of policy. If after the date of the éc- 
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as well as 15th of ` 
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ceptance and before the issue of a for- 
mal document of policy, death of the 
insured had occurred, the insurer-tom- 
pany was certainly liable for the claim 
of insurance and it would have been 
no answer to say that a formal 
document of policy had not been 
issued by that time. This would, there- 
fore, show that the policy, that is. the 
contract of insurance between the >art- 
jes has become effective since the date 
of the aceptance of the proposal from 
which date the risk is covered. It is in 
this sense that the words “rolicy of life 
insurance effected” have been used in 
Section 45 of the Insurance Act. Even 
the formal policy issued in this case also 
refers to the date 4-8-1956 from which 
the risk of insurance is covered. The 
policy further mentions the date of last 
payment as 4-8-1980 and the dat2 of 
maturity as 4-8-1981. It further sives 
the same number of the pclicy as was 
given in the letter dated 4th Auzust, 
1956 which would show that the policy 
became effective or in other words, the 
policy was effected on 4-8-1956. We aave 
therefore, no hesitation in holding that 
the policy must be taken to have Jeen 
effected on 4-8-1956 under the original 
proposal for Rs. 40,000/-. 
19 to 42. se eet 
Appeal dismissed. 
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DESHMUKH AND PADHYE, Jz 
Ramkrushna Gangaram Rathi and 


another, Petitioners v. Kisan Zingraji 
Madke and others, Respondents. 


Special Civil Appln. Wo. 1248 of 
1969, DS 3-2-1970. 
(A) Municipalities — Maharashtra 


Municipalities Act (40 of- 1965), S. 55 (2) 
— Requisition for convening a special 
meeting for removal of a President, need 
not state the grounds on which he is 
to be removed. Signatures of not less `’ 
than one-fourth councillors is the only 
requirement of a valid requisition. (Case 
law discussed). (Para 19) 


(B) Municipalities — Maharashtra 
Municipalities Act (40 of 1985), Sec 55 
— Reasonable opportunity of being heard 
need not be given to the President who 
is sought to be removed. (X-Ref:— In- 
terpretation of Statutes). (X-Ref:—— Words 
and Phrases. — “So decides” “re- 
moval”) - (Case law discussed). : 

(Paras 7, 8 and 13) 

The Act itself has at several places 
indicated where the reasonable oppor- 
tunity of being heard is required to be 


and 
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given. The omission of this ‘reasonable 
opportunity’ in Section 55 cannot, there- 
fore, be said to be inadvertent or unin- 
tentional and it would not be permissible 
for the Courts to read something in the 
section which it does not contain. The 
words “so decides” or “removal” in Sec- 
tion 55 cannot be interpreted to imply 
that the removal must be for a good 
cause and for which a reasonable op- 


portunity must be afforded. (Case law 
discussed). Paras 7, 8) 


(C) Preeedents — Division Bench of 
a High Court would ordinarily be bound 
by the decision of another Division 
Bench of the same High Court unless 
there are compelling reasons to differ. 
In case it differs it has to refer the 


matter for the decision by a larger 
Bench. (Para 4) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 150 (V 57) = 
(1969) 2 SCC 262, A. K. Kraipak _ 
v. Union of India TE 

(1968) Spl. Civil Appin, No. 1109 - 
of 1967, D/- 19-4-1968 (Bom) 4, z 


(1967) AIR 1967 SC 1269 (V 54) = 
(1967) 2 Lab LJ 266, State of 
Orissa v. Binapani Det 10 

(1967) 1967-2 AIL ER 152 = (1967) 

3 WLR 289 (PC), Duraiyappah 
yv. Fernando 
(1965) AIR 1965 Mys 253 (V 52) = 
1965 (2) Cri LJ 379, State v. 
Chikkavenkatappa 7 l LT 

(1964) ATR 1964 Bom 191 (V_51) = 
1964 (2) Cri LJ 272 (2), Vishva- 
mohan v. Mahadu E7 

(1963) 1963 Mah LJ 569 = 65 
Bom LR 722, Ganesh Sinha, Y. 
Commissioner, Nagpur Division 


Nagpur i 
(1959) AIR 1959 SC 459 (V 46) =) 
(1959) Supp 1 SCR 489, Shriram 
Ramnarayan v. State of Bombay 5 
(1959) AIR 1959 Bom 26 (V 46) = 
59 Bom LR 129, G. Vithaldas and 
Co. v. Municipal Corporation, 
Ahmedabad 6 
25 Pa Dist 21, Commonwealth v. 


Heinze 16 
M. N. Phadke and P. G. Palshikar, 
for Petitioners; C. S. Dharmadhikari, 


Assistant Govt. Pleader (for No. 22), V. 
G. Palshikar (for Nos. 7, 10,18 & 20), M. 
B. Mor (for Nos. 2, 11 to 16; 19, 21 and 
23), B. A. Masodkar (for Nos. 2, 11 to 
16, 19, 21 and 23) and G. B. Gandhe ‘(for 
Nos. 6 and 17), for Respondents - 
PADHYE, J.:— The only : question 
pressed in this petition is, whether the 
requisition for convening a meeting to 
pass a resolution to remove a President 
of a Municipal Council need state the 
grounds on which the President is to be 
_ removed. 
2e Section 55 ` provides for the 


removal of President and Vice-Presi--. 
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of councillors 


decides. 


‘opted Councillors) 


meeting, 


A.I. R- 
dent. This section is the subject-matter 
of the main controversy in this petition 
and the construction of this provision is 
the matter of debate. Portion of Sec- 
tion 55 which is relevant for the pur- 


poses of the present controversy needs 
to be reproduced. It is: 


“Section 55 (1). A president ona 
Vice President shall cease to be Presi- 
dent or Vice President as the case may 
be; if the Council by a resolution pass- 
ed by a majority of the total number 


(excluding the co-opted 
councillors} at a special meeting so 
(2) The requisition for such a spe- 
cial meeting shall be signed by not less 
than one-fourth of the total number of 
councillors (excluding the co-opted 
councillors) and shall, if such meeting 
is to be convened for considering the. 
resolution for removal from office— 


x X X.: X x 


(4) x x x x 
_ The co-opted Councillors present af 
the meeting shall have no right to vote 
on any resolution relating to the remo- 
val of the President or the Vice Presi- 
dent.” (Emphasis supplied). Si 


3. Sub-section (2) of Section 55 
requires that the requisition for such 
special meeting, as contemplated by. 
sub-section (1), shall be signed by not 
less than one-fourth of the. total num- 
ber of Councillors (excluding the co- 
and if the Council 
passes a resolution by a majority of the 
total number of Councillors (excluding 
the co-opted . Councillors) at a special 
the President or the Vice 
President ceases to be the President or 
the Vice President, as the case may be, 
in this petition the requisition for a 
special meeting as required by S. 55 (2) 
of the Act with the requisite number of 
Councillors was given for removing the 
President from that post and the sub- 
stance of the resolution in the said re- 
quisition was that the Council had no 
faith or- confidence in the President of 
the Council and hence the meeting re- 
moves him from the post of the Presi- 
dent. In pursuance of this requisition, 
the Councillors convened a special meet- 
ing of the Council. to consider the said 
resolution and authorised an officer to 
preside over such a meeting. In this 
meeting votes of eligible - voters were 
taken and the resolution was passed by 
the . Municipal Council: The question 
that has been raised inthis petition is 
that the requisition itself is invalid as 
it did not ‘state any grounds on the 
strength of- which the President was to 
be removed from his office. It has been 
contended on behalf of the President 
against whom this so called no confi- 
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dence motion was tabled that the grourds 
or the reasons for his removal or for 
no confidence in him must necessar_ly 
be stated either in the requisition or in 
an appendix thereto so that the Presi- 
dent concerned must have a reasonable 
opportunity to meet those grounds at 
the time of the meeting and to be able 
to convince or persuade the Councillors 
to take the view that the reasons Zor 
his removal are without any substarce 
and there is no cause for his removal. 
On the other hand, the respondents ccn- 
tend that it is not necessary to state any 
grounds for the removal of the Presi- 
dent in the requisition and it is enough 
if the proposed resolution states that 
a President is to be removed from nis 
office. 


4. On a plain reading of Sec. 55 
of the Act, it does not appear that the 
requisition must also state the grounds 
or reasons on which the President is 
sought to be removed from his office. It 
does not require any reasonable oppor- 
tunity to be given to the President who 
is sought to be removed. In contrast, 
to Section 55, Section 56 af the very Act 
requires that when a Prasident or fhe 
Vice President is to be removed from 
his office on account of his absence wich- 
out leave for a period exceeding three 
months at a time, the Collector is em- 
powered to decide that such a President 
or Vice President has ceased to be the 
President or Vice-President, but before 
such an order is passed by the Colleccor 
against any President or Vice President 
such President or Vice President has to 
be given a reasonable opportunity of 
being heard. Similar provisions are to 
be found in Sections 42, 43 and 44 of 
the Act which relate to the removal 
from office of the Councillor or to xis 
disqualification as a Councillor. In all 
these cases, these provisions provide that 
such a Councillor must be given a ra- 
sonable opportunity of basing heard be- 
fore he is removed or held to be cis- 
qualified.. Such a specific provision of 
giving a reasonable oppcrtunity to fhe 
President or the Vice President has not 
been made under Section 55 of the Act, 
but the learned counsel for the Presi- 
dent in this petition contends that stch 
a reasonable opportunity is implicit even 
in such cases from the Ccifferent -words 
used in this section and the specifie 
words used therein of necessity requ.re 
a reasonable opportunity to be given. 
While construing the provisions of Sac- 
tion 55 of the Act a Division Bench of 
this Court (Abhyankar and Bhole, JJ.) 
in Spl. Civil Appin. No. 1109 of 1957, 
D/- 19-4-1968 (Bom) has taken the view 
that the requisition or the proposed vte- 
solution need not state the charges or 
allegations or complaint for the removal 
of the President. According to the said 
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decision, the scheme under the Munici- 
palities Act appeared to. be that there 
may not be any indication either in the 
requisition or in the resolution itself as 
to why in the opinion of the majority 
if the resolution is passed, shey do not 
desire that the office bearer shall conti- 
nue in cfice or in other words, desire 
that he should cease to hold the office. 
This Bench being of equal strength 
would ordinarily be bound by the afore- 
said decision unless there were compel- 
ling reasons to differ from the said deci- 
sion in which case it would be necessary 
to refer the matter for the decision byi- 
a larger Bench. Mr. M. N. Phadke, the 
learned counsel for the petitioner, in the 
present .petition vehemently presses up- 
on us that there are compelling reasons 
for taking a different view and that the 
decision in Spl. Civil Appin. No. 1109 of 
1967 (Bom) referred to above, needs re- 
consideration as in his view the provi- 
sions of S, 55 of the Act must be given 
the mearing that the requisicion and the 
resolution must state the grounds on 
which the President is sought to be re- 
moved so as to afford him a reasonable 
opportunity to meet those grounds. 


5. According to Mr. Phadke, the 
office of the President is a creature of 
Statute and it has a fixed tenure and — 


also carries with it some powers and | 


privileges which cannot be taken away 


at the pleasure of a majority of the 
Councillors without good cause. “Accord- 


ing to him, when a Statute gives power 
to remove a person from a Corporation, 
the power to remove implies the power 
to remove for good cause. He further 
contends that if it is an exercise of sta- 
tutory power, then the words imply a 
further requirement of natural justice 
as it entails civil consequences and the 
person to be removed. must know why 
such an action is being taken even if 
it is not a quasi-judicial act, and accord- 
ing to that is what section 55 of 
the Act in fact provides. He urges that 
the tenure of the President whieh is con- 
terminous with the tenure of the elected 
councillors, which is five yz2ars, is not 
a tenure at pleasure but for a fixed- 
statutory term and the President is enti- 
tled to continue for that term until re- < 
moved for a good cause and unless he 
is afforded a reasonable opportunity to 
show that there is no good cause for re- 
moving him. According to him, the 
President of a Municipal Council is 
deemed to be a public servant within the 
meaning of Section 21 of the Indian 
Penal Code, vide Section 302 of the Act 
and the office of the President carries an 
honoraritim or a sumptuary allowance 
per year as per Section 61 of the Act, 
besides several powers to be exercised 
by a President and his removal from 
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office would necessarily entail civil con- 
_ Sequences which cannot be done with- 
out following the requirements of natu- 
ral justice of which one is of giving 


of the reasonable opportunity of being 


heard. He lays much emphasis on the 
word “decides” used in Section 55 (1) 
and the word “removal” in sub-sec. (2) 
of Section 55 of the Act and these words 
according to him, necessarily mean that 
the President or the Vice President is 
not to be removed without giving him any 
reasonable opportunity which must neces- 
sarily mean that the grounds on which 
-he is sought to be removed must be 
stated in the requisition and the resolu- 
tion to be passed by the Council. He, 
therefore; ‘contends that since the requi- 
sition does not state the grounds of re- 
moval, the said requisition is invalid and 
the consequent resolution passed on such 
an invalid requisition is also invalid and 
has not the effect of the removal of the 
President, that is, the President does not 


cease to be a President under Sec- 
tion 55 (1) of the Act. He also relies 
upon the rules called the Maha- 


rashtra Municipalities (Conduct of Busi- 
ness) Rules, 1966 which have been fram- 
ed under sub-sections (11), (13) and. (19) 
of Section 81 of the Act and also on the 
provisions of sub-section (4) of Sec. 81. 
sub-section (4) of Section 81 of the Act 
_ provides for the notice to be given for 
an ordinary and a special meeting and 
such a notice is required to state the 
business to be transacted at the meeting 
and has .also to include the motion or 
proposition which the Councillor propo- 
ses to bring in such a meeting. He re- 
lies on Rules 16 and 24 of the Rules in 
support of his contention. Sub-rule (a) 
of Rule 16 provides— 

*16. No motion shall be admissible 
which does not comply with the follow- 
ing conditions, namely,— 

(a) It shall be clearly and precisely 
expressed and shall raise only one defi- 
nite issue, ‘ a 
Rule 24 provides for discussion on the 
subject and reads as under: 

“24 (1). On a motion or amendment 
being moved and seconded, the presid- 
ing authority shall read it or cause it 
to be read to the meeting: it shall then 
be considered to be before the meeting 
for discussion. The mover may then 
speak in suppport of the motion or 
amendment and the seconder may either 
follow or reserve his speech for a later 
stage of the debate thereon, Other Coun- 
cillors may, save as otherwise provided, 
speak on the motion in the order in 
which they are called upon by the pre- 
siding authority.” 

From this he spells out that the reasons 
for the removal of the President must 
he stated in the requisition and the pro- 
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it is subject to the provisions of 


. such President in three ways: 


Oe lane al 


ALR 


posed resclution, as otherwise in the 
absence of such reasons the discussion 
contemplated by Rule 24 will be mean- 
ingless and there could not “be any dis- 
cussion on a ground which is not known 
to the House. The discussion also con- 
templates that the Councillors taking 
part in the said discussion must have a 
prior knowledge of the ground on which 
the discussion is to take place and for 
this reason, it is very essential that the 
requisition must state the grounds for 
the removal so as to give notice to every. 
Councillor as to the point on which the 
discussion is to take place. 


6. The learned counsel for the 
petitioner lays very. great emphasis on 
the word “decides” in Section 55 (1) and 
the word “removal” in Section 55 (2) 
of the Act and contends that it is not 
just a pleasure of the Municipal Council- 
lors to say that they do not desire the 
President to continue at their sweet-will 
and for no cause whatsoever, but they 
are enjoined by this provision to take a 
decision in the matter and for taking 
the decision there must be some material 


-before them on which they must deli- 


berate and to which they must apply 
their mind before taking a decision. The 
word “decides”, therefore. is, according 
to him, the key to the construction of. 
the provisions of Section 55 and it neces- 
sarily meens that the grounds for re- 
moval must first be made known. Ac- 
cording to, him, the word “removal” 
casts a stigma as also loss of emoluments, 
privileges and powers and results in 
civil consequences and, therefore, stating 
of reasons for the removal is essential. 
He contends that the earlier Division 
Benck in Spl. Civil Appin. No. 1109 of 
1967 (Bom) has not considered the ef- 
fect and the impact of the words “so 
decides” and “removal” and has treated 
the tenure of the President as if it was 
a pleasure tenure, and therefore, it re- 
quires reconsideration. He also. contend- 
ed that the said decision was contrary 
o the law laid down by the. Supreme 

ourt. 


7. Part (3) of Chapter JIII of the 
Act deals with the election and removal 
of the President and the ‘Vice-President. 
Though under Section 52 the term of 
office of the President is conterminous 
with the term of the elected- a 
ec- 
tions 55 and 56 of the, Act whereunder 
he can cease to be the President even 
before that term. He can cease to he 
(1) by 
death or resignation (2) Ey a resolution 
of the mejority of the Councillors and 
(3) by an order of the Collector for his 
absence without leave. There is also 
one more way in which the President 
ceases to be a President where he as a 
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Councillor has been found to be guilty 
of any misconduct in the discharge of 
his duties or of any disgraceful conduct 
or if he is incapable of performing his 
duties as a Councillor in which case he 
is removed from the office of the Coun- 
cillor under Section 42 of the Act and 
on such removal as a councillor he would 
automatically cease to be the Presicent. 
In cases falling under Sections 42 and 
56 of the Act reasonable opportunity 
has specifically been provided for. That 
is so because upon removal under Sec- 
tion 42 a stigma is cast on the Council- 
lor of misconducting himself in the dis- 
charge of his duties or of a disgraceful 
conduct or his being incapable of per- 
forming his duties as a Councillor. Simi- 
larly, under Section 56 when he is to 
be removed for being absent without 
leave for a period in excess of the pre- 
scribed period he must have an op2or- 
tunity to show that he was not really 
absent for that period or in any Zase 


was so absent either with leave or for. 


good reason. No such reasonable op or- 
tunity has been provided in Section 55 
of the Act and on the plain reading of 
Section 55 it appears that. the Cotncil 
has simply to pass a resolution by a 
majority of the total number of Coun- 
cillors at a special meeting called for 
this purpose and as soon as such a reso- 
lution is passed, the President ceases to 
be the President. The section does not 
also require that the requisition for eall- 
ing such a special meeting should state 
the grounds for removing the President 
and the section does not further provide 
for a reasonable opportunity to be given 
of being heard before .a resolution re- 
moving him is passed. Just as the elec- 
tion of a President to the Municipal 
Council is a statutory right of the Ccun- 
cillors to elect him from amongst them 
to be the President and the Statute gives 
certain powers and privileges _ to the 
President on his élection and fixes the 
term of his tenure as conterminous with 
the term of the elected Councillors, it 
also gives the Councillors the right to 
say that if the majority of the Council- 
lors so desires the President shall cease 
to be the President. In a Democratic 
Institution it is the majority which rales 
and the decision taken by the majority 
of the members is binding-on the whole 
house as if it is the decision of the whole 
House. To other uninterested and inde- 
pendent persons the decision of the 
majority might appear to be incorzect 


and the view of the minority to be the . 


correct view. Even so. the will of the 
majority must prevail over that of the 
minority and that ‘will’ cannot be qvues- 
tioned. At the time where such deci- 
sions are taken the matters on-the agenda 
are discussed and every Councillor gets 
an opportunity to put forward his vizws 
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and thereafter a vote’ is taken ard the 
decision of the majority is taken as the 
decision of the Council, but that deci- - 
sion orce taken by a majority :s un- 
assailable even though such a decision 
may appear to be erroneous or unrea- 
sonable and certain sanctity is atiached 
to the same. Such a resolution could 
only be reversed in the manner pres- 
cribed by the provisions of sub-see. (15) 
of Section 81 of the Act by a requisite 
majority. The Act itself has at several 
places indicated where the reasonable 
opportunity is required to be given. The 
omission of this reasonabl= opportunity 
in Section 55 could not, therefore, be 
said to be inadvertent or unintentional 
and it would not be permissible for the 
Courts to read something in the section 
which It does not contain. Even :n the 
earlier Municipal Acts which the pre 


‘sent Act has repealed, the only require 


ment was to give ten days’ notice for 
moving a motion of no confidence in the 
President and on the resolution of no 
confidence being passed in the President 
at the meeting, the President ceases to 
hold the office. Section 18A of the C. P. 
and Berar Municipalities Act, 1922, pro- 
vides for the passing of the -motion of 
no confidence against the President. Sec- 
tion 18A or the rule framed thereunder 
does not require that the requisition 
must state the grounds œn whien the 
President is to be removed, nor dc they 
require that any reasonable opportunity 
of being heard should be given to the 
President before the resolution is pass- 


ed. However, by: amendment t the 
C. P. and Berar. Municipalities Act by 


the Bombay Act No. 16 of 1958. a spe- 
cific provision has been made in the 
new section 18A by which the President 
is to be given reasonable cpportunity of 
showing cause why such resclution. 
should not be passed. The Bombay Dis- 
trict Municipal Act, 1901, Ey Sec. 23 (7) 
has also provided that the President 
shall be removable from hës office by a 
resolution passed to that e2ffect by a 
majority of three-fourths of the whole 
number of the Councillors and before 
such resolution is passed, the President 
has to be given a reasonable oppor-unity. 
of showing cause why such a resolution 
should not be passed. A similar orovi« 
sion is to be found in the Maharashtra 
Zilla Parishads and Panchayat Samitis 
Act. 1961, Section 49 whereof provides 
for the removal of the President or 
Vice President by moving a motion of 


no-confidence against him. Under sub- 
section (1) of Section 49 thereof a re- 
quisition of not less than one-fifth of 


the total number of the Councillors has 
to be given for calling a special meeting 
to consider the motion of no-confidence 
in the President or Vice-Presiden= and 
in the special meeting if the motion is 
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carried by a majority of the total num- 
ber of Councillors, the President ceases 
' to hold office forthwith and the office 
held by him is deemed to be vacant. 
The requisition, however, is to be given 
in such form and in such manner as 
may be prescribed by the State Govern- 
ment. The State Government has pre- 


scribed the manner in which the requi-. 


sition is to be given and the form pre- 
scribed requires that it should state the 
grounds on which the President is 
sought to be removed. When the Legis- 
lature enacted the present Act by which 
the earlier Municipal Acts were replac- 
ed, the Legislature must be taken to be 
aware of the provisions of the earlier 


Municipal Acts as well as the Maharashtra. 


Zilla Parishads and Panchayat Samitis Act 
or the Bombay Village Panchayats Act in 
which also a similar provision is to be 
found. The  omisson, 
incorporate this requirement in Sec- 
tion 55 of the Act appears, to be inten- 
tional and with a purpose. The conten- 
tion of Mr. Phadke is that in the pre- 
sent Act the words “so decides” and 
“removal” have been used and there- 
fore, it must not have been thought 
necessary to further add specifically the 
requirement of reasonable opportunity 
as these words themselves contain an 
obligation of giving a reasonable oppor- 
tunity. We are not able to subscribe 
to this view. There is nothing special 
in the words “so decides” or “removal”. 
The words “so decides” in Section 55 
of the Act only indicate that the resolu- 
tion must be by a decision of the majo- 
rity of the total number of Councillors. 


8. The Concise Oxford Distionary 
defines the word “decide” as settle (ques- 
tion, issue, dispute) by giving victory to 
one side; give judgment, bring, come, to 


‘a resolution. By a majority of the Coun- - 


cillors the Council settles the question 
about the President ceasing to be a Pre- 
sident by giving victory to one side, that 
is, to the majority or by a resolution of 
the majority of the Councillors, the 
Council comes to a resolution or resolves 
that the President shall cease to be 
the President. The words “so decides” 
do not. therefore, necessarily mean that 
it must be a decision after a full debate 
or discussion pro and con as is contend- 
ed by the learned Counsel. Similar is 
the case with the word “removal.” “Re- 
move” is defined as take off or away 
from place occupied, convey to another 
place, change situation of, get rid of, 
dismiss. Thus, “removal from office” 
would mean taking off from the place 
occupied or getting rid of. The Cham- 
bers’s Dictionary also gives one of its 
meanings as “to withdraw”. The resolu- 
tion is to be passed for withdrawing or 
taking off the President from his place 
eccupied by him as the President and 
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therefore, to 
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for such mere removal, no reasons or 
grounds seem to be necessary. When a 
President is removed from his office by 
a majority of the Councillors, there is 
no stigma cast on him as in the case 
of his removal as a Councillor and 
secondly. as a President under Sec. 42 
of the Act no civil consequences, as is 
generally understood, follow in case of 
a simple removal from office by a majo- 
rity of votes. Analogy of a person hold- 
mg a civil post is given by the learned 
counsel for the petitioner, but even in 
ease of the removal of a person holding 
a civil post simpliciter, it does not cast 
a stigma. In a Democratie Institution. 
removal from an office by a prescribed 
majority of votes does not amount to 
any stigma on the person so removed. 
Such a removal by the ‘will’ of the majo- 
rity is incidental to the holding of demo- 
cratic office and no reasons or grounds 
are required to be given unless the Sta- 
tute specifically so provides. Section 42 
of the Act also uses the word “removal” 
but this removal under this provision is 
for a misconduct in the discharge of his 
duties or for a disgraceful conduct or 
the Councillor becoming incapable of 
performing his duties as a Councillor. 
Such a removal would necessarily cast 
a stigma on the person so removed and 
therefore, the Legislature has been care- 
ful enough to provide for a reasonable 
opportunity of showing cause as to why 
he should not be removed. No such pro» 
vision has advisedly been made in Sec- 
tion 55 of the Act. Section 23 (7) of the 
Bombay District Municipal Act also pro- 
vides for removing the President from. 
his office by a majority of three-fourths 
of the whole number of the Councillors, 
but it is also provided in the said sub- 
section that he must be given a reason- 
able opportunity of showing cause why 
such a resclution should not be. passed. 
If the words “rémoval” or “removable” 
had implicit in them a meaning that he 
must be removed for good cause for 
which a reasonable opportunity must 
necessarily be given, then it was nof 
necessary to further provide specifically 
for giving of a reasonable opportunity. 
The word “removal” therefore. has no 
such meaning as is ascribed to it by the 
learned counsel for the petitioner, that 
is, that it must be for a good cause and 
for which a reasonable opportunity must 
be afforded. Reading “reasonable op- 
portunity” or “good cause” in Sec. 55, 
would be reading something which is not 
there in the section and would be add- 
ing to the section which the Courts are 
not permitted to do. It is for the Legis- 
lature to enact the law and for the 
Courts to interpret it, to bring out the 
meaning of the. Legislature. It is, how- 
ever, not permissible to add to or sub- 
tract from, the provisions of an Act, 


9. Our attention has been invited 
to a decision of this Court in Ganesh 
Sicha v. Commr., Nagpur Division, Nag- 
pur, 1963 Mah LJ 569 in which it has 
been observed that— . 

* wecocseeeeethe Object appears tc be 
not only that the Chairman or Deduty 
Chairman against whom the no-confi- 
dence is being expressed should know 
in advance what was being alleged 
ageinst him, but also that all other mem- 
bers should be apprised of the cherges 
upon which the no ccniidence motion 
was moved. Thus the requirement es to 
the grounds achieves a double object, 
namely, to limit the area of discussion 
and also to give due notice to the rarty 
charged as well as the members of the 
Samiti of the charges and enables them 
to make up their minds upon the char- 
ges.” 


No assistance of this decision car. be 
taken by the petitioner as the rules 
made under the Zilla Parishads and 
Panchayat Samitis Act specifically make 
a provision that the requisition must 
state the grounds on which the metion 
of no-confidence is to be moved. G. 
Vithaldas and Co, v. Municipal Ccrpn. 
Ahmedabad, AIR 1959 Bom 26 on which 
als> reliance has been placed was a case 
regarding the grant of a licence and the 
question owas whether the discretion 
vested in the Commissioner was an arbi- 
trary and unfettered discretion to grant 
or withhold the licence and in that con- 
nection, it was observed: 


“Therefore, it is clear from this 
fudgment that if the Court can discover 
a policy underlying the law and if a 
diszretion is conferred under that law, 
then the Court must hold that the dis- 
cretion is to be exercised not in an arbi- 
trary manner, not in a capricious man- 


ner, not in an uncontrolled man- 
ner, but in a manner so as to 


effectuate the policy of the lav.” 
We do not see how this decision supports 
the contention of the petitioner. The 
policy underlying the election and re- 
moval of the President is given by the 
Ac: itself and it provides for removal 
of the President in different circum- 
stances. When the provisions are clear 
and unambiguous, they have to be given 
effect to and the removal of a Fresi 
dent of a democratic institution is not 
the same thing as a granting or with- 
holding- of a licence which places rea- 
sonable restriction on the fundamental 
rights of a citizen to practise any pro- 
fession or carry on any occupation, trade 
or business. z 


10. In State of Orissa v. Bina- 
pani Dei, AIR 1967 SC 1269, their Lord- 
ships have said in paragraph 12 as urder: 

“It is true that the order is admi- 
nistrative in character, but even an ad- 
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ministrative order which involves civil 
consequences, as already stated. must 
be made consistently with the rules of 
natural justice after informing the first 
respondent of the case of the State, the 
evidence in support thereof and after 
giving an opportunity to the first res- 
pondent of being heard ard meeting or 
explaining the evidence.” 


This was a case where the Government 
servant was sought to be retired by a 
particular date on the footing of a cer- 
tain date of birth of the said servant, 
It was challenged by the Government 
servant who contended that this amount~ 
ed to a compulsory retirement before she 
attained the age of superannuation and 
was contrary to the rules governing her 
service conditions and the order of re« 
tirement amounted to punishment invol- 
ving civil consequences, In that context, 
these observations were made by their 
Lordships of the Supreme Court. In a 
Democratic institution, the office bearers 
are elected by majority and at the time 
of the election there are no considera- 
tions of his capacity, integrity, honesty, 
ability or any other considerations what- 
soever. A majority of the Councillors 
desires that a particular person should 
be chosen as a President. His qualities 
and capabilities are not subjected toa 
any discussion before the house, befora 
the election is held. There is no reason 
then, when the majority of the Council- 
lors does not want that person to be an 
office bearer. why he should continue in 
that office and as to why reasons for 
his removal should be given or why the 
matter should be discussed in the house 
on this question. The President holds 
the office so long as he enjoys the confi- 
dence of the majority of the Councillors. 
It is no doubt true that she tenure of 
the President is conterminous with that 
of the Councillors and is ordinarily for 
a period of five years uncer the Muni- 
cipalities Act, but such a tenure is al- 


ways subject to the pleasure of the 
majority of the Councillors and when 
such a tenure itself is subject to the 


pleasure of the majority, it cannot be 
said that by his removal from the office 
of the President by. the majority, any 
civil consequences as are ordinarily 
understood, are involved. 

1i. A. K. Kraipak v. Union of 
India, (1969) 2 SCC 262 = (AIR 1970 SC 
150) is also a case of a service matter, 
Their Lordships pointed out in that case 
that the dividing line between an admi- 
nistrative power and a quasi-judicial 
power was quite thin and was being 
gradually obliterated and the _, require- 
ment of acting judicially In essence was 
nothing but a requirement to act justly 
and fairly and not arbitrarily or capri- 
ciously. They then considered whether 
the principles of natural justice applied 
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to administrative proceedings similar to 
those with which they were dealing, In 
that connection, they observed that the 
horizon of natural justice was constantly 
expanding. They were laying down the 
scope of the principles of natural justice 
and took the view that they would also 
govern the administrative enquiries and 
one of the requirements of natural jus- 
tice would be piving of a reasonable op- 
portunity and application of mind. The 
matter with which we are dealing is 
entirely of a different kind and the deci- 
sion aforesaid would not apply to the 
question that is before us. 


12. A decision of the Privy PTEN 

cil in Duraiyappah v. Fernando, (1967) 
2 All ER 152 was also referred to by 
the learned counsel for the petitioner, 
In this case the Minister ordered super- 
session of a Municipal Council for in- 
competence and no opportunity was 
piven to the Council to be heard in 
defence. It was held that the rule of 
natural justice, audi alteram partem was 
ragga to a decision on the part of 
he Minister to make an order under 
t e 277 (1) (of the Municipal Ordi- 
nance) on the ground of incompetence 
on the part of the Council. It was also 
observed that no man was to be depri- 
ved of his property without having an 
opportunity of being heard and this 
-must apply equally to a statutory body 
having statutory powers, authorities and 
duties just as it does to an individual 
and accordingly on this ground the 
Minister should have observed the prin- 
ciple. This was a case. of 
session of the Council and on superses- 
sion the Council was deprived of its pro- 
perty which vested in the State: during 
the period of supersession, No such 
thing occurs on the removal of the Presi- 


dent. The Council is very much there 
and continues to function with the 


change of the President. The President 
does not hold any property of which he 
can be said to be divested. This deci- 
sion is, therefore, not applicable to the 
situation that arises in the present case. 
‘When a Councillor is elected as a Presi- 


dent by the majority, the majority pla-. 


ces an obligation on. that Councillor to 
act as a President in order to guide the 
affairs of the Council and to. conduct its 
business. The President is. at any time 
entitled to resign from this office. When 
the maj ority does not want him -to 
continue in the said office, in fact that 
fs not his removal but a cessation'‘of the 
es a placed upon him: by the elec- 
tion 


' 13. The principles in EE 
the statute have been given in Craies on 
Statute Law and what may or what may 
not be implied if the meaning is not 
plain is to be found in Chapter VII at 
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the super- ' 


| inconsistency. 
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page 109 (Sixth Edition}. While dealing 


with the construction by implication, the 
learned Author says: 


“Tf the meaning of a Statute fs not 
plain, it is permissible in certain cases 
to have recourse to a construction by 
implication, and to draw inferences or 
supply obvious omissions. But the 
general rule is “not to import into 
Statutes words which are not to be found 
there,” and there are particular. pur- 
poses for which express language is ab- 
solutely indispensable. Words plainly 
should not be added by implication into 
the language of a Statute unless it is 
necessary to do so to give. the paragraph 
sense and meaning in its context.” 

This is a case where the requirement of 
“good cause” or “reasonable opportu- 
nity” has been deliberately omitted and 
not accidentally because we find that such 
requirements are clearly provided in the 
other provisions of the Act. If the mat- 
ter is altogether omitted from the -Sta-|. 
tute it is clearly not allowable to insert 
it by implication, for, to do ‘so, would 
not be to construe the Act but to alter it, 
By reading into the provisions of Sec- 
tion 55 of the Act the words “good 
cause” or “reasonable  opportunit 
would be adding our own words to the 
said section which is not permissible, 
nor can we read into the words “decides” 
and “removal”, as has :been stressed 
upon us by Mr. Phadke, the requirement 
of “good cause” and a “reasonable op- 
portunity of being heard.” | 


14. >` We may also refere to a pas- 
sage from Craies on Statute Law at 
page 176. It is: 

“Words of limitation. are not to be 
read into a Statute if it can be avoided. 
This cardinal point is thus stated by 
Bowen, L. J. in R. v. Liverpool Justices: 
“One objection which, to my mind, is 

ost conclusive evidence against it 
(the decision in Ex. P. Todd) is this 
that so to construe the section is reading 
into it words which limit its prima facie 
operation, and make it something dif- 
ferent from, and smaller than, what its 
terms express. Now, certainly we should 
not readily acquiesce in a non-natural 
construction which limits the operation 
of the secticn so as to make the remedy 
given by it not commensurated with the 
mischief which ‘it was intended to cure.” 
And Lord Hanworth more recently said: 

‘Tt is a fundamental principle in 
construing.an Act of Parliament to give 
to it its ordinary and grammatical mean- 
ing if this produces no repugnancy or 
We do not And in this case that the con- 
struction which we are putting on Sec- 
tion 55 of the Act produces any repug- 
nancy or inconsistency. 

5. The observations of the 
Supreme Court in Shri Ram Ram Nara- 


1971 


yan v. State of Bombay, AIR 1959 &C 
459 are also similar where- their Lord- 
ships observed in paragraph 38: 

“If the language of the enactment 
is clear and unambiguous it would not 
be legitimate for the Courts to add any 
words thereto and evolve therefrom sore 
sense which may be said to carry out 
the supposed intentions of the Legisk- 
ture. 
is to be gathered only from the words 
used by it- and no such liberties can de 
taken by the Courts for effectuating a 
supposed intention of the Legislature.’ 

16. While dealing with the toric 
‘Municipal Corporations’, Corpus Juris 
Secundum, Volume 62, makes a distirc- 
tion ‘between the removal of a member 
of a Municipal Governing body and the 
officers of the Council. Sə far as the 
removal of the member is concerned, it 
states in para. 390 (g): 


“A member of a Municipal Govern- 

ing body may be removed for proper 
cause, provided he is given a fair heer- 
ing and there is compliance with statu- 
tory or charter requirements as fo the 
procedure to be followed.” 
This would be equivalent to the power 
of the State Government to remove a 
Councillor under Section 42 of the Act. 
In such cases a fair hearing is required 
to be given, but as regards the officers 
of the Council, it says: 


‘Where the presiding officer of the 
municipal governing body is chosen by 
the members from one of their ovn 
members, he holds office, in the absenze 
of Statute or charter provision provid- 
ing otherwise, at the will or pleasure of 
the members of such body and may be 
removed by them at any time.” 

This was the view taken in -Common- 
wealth v. Heinze, 25 Pa. Dist. 21 in whieh 
it was observed: 


“President of Council was held ap- 
pointive officer within the meaning bf 
constitutional provision authorising re- 
moval of such officer at the pleasure bf 
the power by which he was. appointed.” 

17. In Vishvamohan v. Mahadu, 
AIR 1964 Bom 191 this Court while 
dealing with the provisions of sub-sec- 
tion (7) of the Section 23 of the Bombay 


District Municipal Act (III of 1901). 03- 


served at p. 195 Col. 1 as follows: 


“Mr. Joshi, however, contended 
that the Municipality would be competent 
to remove a President or a Vice Presi- 
dent under the power conferred upon it 
by the first part of sub-section (7) >f 


Section 23 only in cases other than those. 


in which the State Government would 
have power to remove him. In other 
words, Mr. Joshi contends that the Muri- 


cipality could not remove the President - 


or Vice President'on the ground of mis- 
conduct, neglect of, 


The intention of the Legislature’ 


or incapacity to. 
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perform his duty as such Presiden or 
Vice President. Mr. Joshi urged thet if 
that was the true constructicn, then the 
State Government could prop2rly be said 
to be the exclusive authority to remove 
a President or Vice President on any 
of the three grounds of misconcuct, 
neglect of or incapacity to perform. his 
official duty as a President cr Vice Pre- 
sident. I am afraid. this contenticn ran- 
not be accepted. As already observed, 
on a true construction of sub-section (7) 
of Section 23, the Municipality has pcwer 
to remove its President or Vice President 
as it thinks fit without assigning any 
reasons for such removal merely by 
passing a resolution with the majcrity 
of three-fourths of its councillors. This 
power can be exercised by the Munici- 
pality also in cases of misconcuct, 
neglect of or incapacity to verform his 
duty on the part of its President cr Vice 
President.” 

The Mysore High Court in The State 
y. Chikkavenkatappa, AIR 1965 Mys 253 
dealing with the provisions of Sec. 22 (7) 
of the Bombay . District Municipal Act, 
1901 also concurred with the view tceken 


by Shah, J. in the aforesaid Bombay 
decision. 
18. It will thus appear that the 


tenure of the office of the President is 
wholly at the pleasure and the wil! of 


' the majority of the Councillors end he 


can stick to that office only so long as 
he enjoys the confidence of the majo- 
rity. As soon as he loses the confidence 
of the majority, he is not entitled to 
continue in his office. It may be that 
the President is not guilty of any mis- 
conduct in the discharge of his duties 
or is not guilty of any disgraceful 2on- 
duct. He may be an honest man cr a 
man of integrity and may be verv eble, 
competent and’ efficient in his work,- but 
still there could be honest policy diter- 
ences between the President and the 
majority of the Councillors; there might 
be honest ideological differences between 
them, in which case the administration 
would not be smooth and the majarity 
might not be able to carry on teir 
policy or programme if the President 
were to kold different or opposite views, 


- though honestly. In such cases, it wauld 


not be desirable that a person who does 


not enjoy the confidence of the maijcrity 
‘of the Councillors. should head the Ceun- 


cil and it is for this reason that the 
Legislature seems to have. deliberately 
framed Section 55 of the Act in the 
manner it has done by which only the 
‘will’ of the majority has to prevail for 
passing: a- resolution that the President 
shall cease to be the President. thcugh 
no ground or reasons are required ta be 
given in the requisition to move such a 
resolution. In our view, this has been 
advisedly, done by the Legislature and 
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we cannot attribute a different meaning 
to it as is pressed upon us by the learn- 
ed counsel for the Petitioner. 

19. We do not, therefore, see any 
reasons, much less compelling reasons, 
to take a different view than that taken 
by the earlier Division Bench (Abhyan-~ 
kar and Bhole, JJ.) in Spl. Civil Appln. 
No. 1109 of 1967, D/- 19-4-1968 (Bom). In 
our view the only requirement of a valid 
requisition for convening a special meet- 
ing to pass a resolution that the Presi- 
dent or the Vice President shall cease 
to be the President or Vice President is 
the signatures of not less than one-fourth 
of the total number of Councillors (ex- 
cluding the co-opted Councillors) and for 
such requisition to be valid, no grounds 
or reasons are required to be disclosed 
for removing the President or the Vice 
President. It is not argued in this case 
that the requisition in question was not 
signed by the requisite number of the 
Councillors. Since that is so, the re- 
quisition dated 3-12-1969 for passing 4 
resolution that the petitioner No. 1 wha 
is the elected President of the Municipal 
Council, Washim, shall cease to be the 
President, is perfectly valid and is not 
liable-to be quashed. 

20. Accordingly, we dismiss this 
petition with one set of costs. At the 
time of pronouncing the judgment, leave 
to appeal to Supreme Court is asked for 
orally by the Counsel for Petitioner. I 
is rejected, 

Petition dismissed, 
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The Charity Commissioner, (M. S.). 
Bombay, Applicant v. Syed Yasin and 
others, Opponents. 

Civil Revn. Appin. No. 238 of 1970. 
D/- 23-2-1971 from order of D. G. Muta- 
lik, Joint Dist. J. at Akola, D/- 5-3-1970. 

(A) Bombay Public Trusts Act (29 
of 1950), Section 50 — Transfer of suit 
— A suit filed under Section 50 before 
the District Court can be transferred by 
that Court to the Assistant Judge for 
disposal under Section 16 of the Bombay. 
Civil Courts Act if the subject matter of 
the suit is less than 15,000 rupees. (X- 
Ref:— S. 2 (4); Bombay Civil Courts Act 
(14 of 1869), Section 16). (1962) 3 Guj LR 
877, Rel. on. (Para 10) 

(B) Bombay Civil Courts Act (14 of 
1869), Section 16 — Appeal — When a 
suit under Section 50 of Bombay Public 
Trusts Act is transferred by the District 
Judge to the Assistant Judge for dispo- 
sal, appeal against the judgment lies te 
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the District Judge when the subject- 
matter of the suit is less than Rs. 10,000/s 
and the same will lie to the High Court 
when the value is Rs. 10,000/- and above. 
(X-Ref:—- Bombay Public Trusts Act (29 
of 1950), S. 50). (Para 11) 


Cases Referred: Chronological Paras 
(1962) 1962-3 Guj LR 877, Dahya- 
bhai v. Suleman Isaiji ~ 


C. 5. Dharmadhikari, Addl. Gové, 
Pleader, for Applicant; M. W. Samudra 
(for No. 1), M. P. Deshmukh (for Nos, 3 
to 7, 9 and 11 to 13), for Opponents. 


ORDER :— Being aggrieved by the 
order passed by the Joint District Judge, 
Akola, in an appeal, the. Charity Com- 
missioner of the State of Maharashtra, 
has come here in revision. 


2. The plaintiffs Syed Yasin 
and _Hussainkhan had filed a suit under 
Section 50 of the Bombay Public Trusts 
Act in the Court of the District 
Judge, Akola, with -a prayer that 
some of the trustees of Naigaon Masiid 
Trust, Akola should be removed, and 
they also wanted a direction for appoint- 
ment of new trustees. There were other 
incidental prayers. This suit was filed 
in the District Court and the District 
Judge transferred the suit for disposal 
to the Assistant Judge, Akola. The 
learned. Assistant Judge dismissed the 
suit and, therefore the plaintiffs filed an 
appeal before the District Judge. A pre- 
liminary objection on behalf of the ap- 
plicant here was raised as to the tena- 
bility of the appeal. The learned Joint 
District Judge rejected the preliminary 
objection and ordered the appeal to pro- 
ceed. This revision was heard by my | 
learned brother Mr. Justice Chandurkar 
on 8th and 9th of October, 1970. 


3. A question whether a suit 
under Section 50 of the Bombay Public 
Trusts Act can be transferred to the 
Assistant Judge was also raised there. It 
was not possible for my learned brother 
to ascertain from the record how the suit, 
was transferred to the ‘Assistant Judge 
for trial. In order therefore to know 
whether the suit was in fact properly 
transferred, a report owas called from 
the District Judge, Akola, as to how the 
suit was transferred by him and on what 
date the order for transfer was passed. 
We have now received the report of the 
District . Judge, Akola. The District 
Judge, Akola, had by an order dated 
10th of June, 1968 transferred certain 
civil matters including Civil Suit No. 1 
of 1967 which is the subject-matter of 
this revision to the Assistant Judge, 
Akola, for disposal according to law. This 
order appeared to be under Section 16 
of the Bombay Civil Courts Act where- 
under the District Judge may refer to 
any Assistant Judge subordinate to him 


4971 


original suits of which the subject-matt=r 
did not exceed Rs. 15,000/-. The Assist- 
ant Judge under Section 16 shall have 
qurisdiction to try such suits and to dis- 
pose of such applications. 


4, It is now contended on behelf 
of the applicant that the learned Joint 
District Judge should have seen that he 
had no jurisdiction to entertain the ap- 
peal before him as it should have been 
filed, according to the learned Addition- 
al Government Pleader, in the Hish 


Court. It is further contended that al- 
though the subject-matter in dispute 


was valued at Rs. 1,000/- the plaintitfs 
have also stated in their plaint that they 
were not able to state the pecuniary 
value of the subject matter in dispute 
and, therefore, it was incumbent on the 
learned District Judge to enquire about 
the correct value of the subject-matt=r 
of the dispute before entertaining any 
appeal. Now, let us, therefore, see what 
oy has happened in the Courts te- 
LOW. 


5: The plaintiffs have admittedly 
filed this suit under Section 50 of the 
- Bombay Public Trusts Act and valued 
for the purposes of court-fee a fixed fe 
of Rs. 30/- and for the puzposes of turs- 
diction Rs. 1,000/-. The applicant here 
has given his written statement in tire 
court below at Exh. 27 but did not rae 
any objection to the jurisdiction of the 
Court. Although the plaintiffs after 
valuing for the purposes of jurisdiction 
at Rs. 1,000/- have stated in para 11 of 
their plaint that it was not possible for 
them to state the pecuniary value of the 
reliefs claimed, and therefore, it was not 
possible to state the pecuniary value of 
the suit, nothing was said by the appti- 
cant here in his written statement. Tre 
other defendants have also in so far as 
para 11 of the plaint is concerned have 
merely mentioned that the contents of 
this para are formal and therefore nezd 
not be replied. It is, therefore, clear 
from the record that neither the appii- 
cant here nor the other defendants have 
raised any objection to the value opf 
Rs. 1,000/- in the plaint for the purposes 
of jurisdiction. This Court, therefore, 
cannot allow the applicant to raise amy 
such contentions now at this stage of the 
proceedings. 


G. The only point therefore that 
remains for consideration is whether the 
appeal from the order passed by the 
Assistant Judge lies to the District Judze 
or whether it lies to the High Court. 


7. We are admitteély concerned 
with a suit relating to a public trust 
under Section 50 of the Bombay Pubtc 
Trusts Act. Under this section, the 
Charity Commissioner after making such 
enquiry as he thinks necessary or two 
or more persons having an interest in 
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the trust and having obtained the eon- 
sent in writing of the Charity Commis- 
sioner as provided in Section 51 may in- 
stitute a suit whether contentious or not 
in the Court within the local limits of 
whose jurisdiction the whole or rar: of 
the subject matter of the trust is situate, 
to obtain a decree for any of the re-iefs 
mentioned in the section. The expression 
“Court” in section 50 is also definec in 
Section 2 (4) of the said Act. Urder 
this section “Court” means in the Great- 
er Bombay, the City Civil Court and 
elsewhere the District Court. There“ore 
suits relating to public trusts under Dec- 
tion 50 have to be instituted in the Dis- 
trict Court. The instant suit was also 
instituted in the District Court. The 
learned District Judge, after it was imsti- 
tuted, transferred amongst other civil 
matters also the instant civil suit No. L 
of 1967 to the Court of Assistant Juige, 
Akola, for disposal on 10th of June 1368. 
This he did under Section 16 of the 
Bombay Civil Courts Act. 


8. Section 16 of tha Bombay 
Civil Courts Act is as follows :— 

“16. The District Judge may refez to 
any Assistant Judge subordinate to him 
original suits of which the — subiect- 
matter, does not amount to fifteen thous- 
and rupees in amount ‘or value avptica- 
tion or reference under special Acts, and 
miscellaneous applications. 

The Assistant Judge shall have juris- 
diction to try such suits and to dispose 
of such applications or references. 


Where the Assistant Judge’s Ceczees 
and orders in such cases are éepreal- 
able, the appeal shall lie to the District 
Judge or to the High Court eccording as 
the amount or value of the subject-matter 
does not exceed or exceeds ten thousand 
rupees.” 

9. The language of Section 16 
clearly shows that the District Jrdge 
can transfer to any Assistant Jtdge 
original suits of which the subject-matter 
does not amount to fifteen thousand 
rupees in amount or value. We tave 
seen that the plaintiffs have valued tnreir 
civil suit for the purposes of jurisdic- 
tion at Rs. 1,000/-. No objection was 
raised to this value. The District Judge 
therefore can properly transfer this suit 
under Section 16 of the Bombay Civil 
Courts Act to the Assistant Judg2 who 
also has jurisdiction to try such suits 
and to dispose of such suits. 


10. Now : under the scheme of 
the Bombay Civil Courts Act, there shall 
be in each district a District Court ore- 
sided over by the District Judge. The 
District Judge shall ordinarily hold the 
district court at the said station in the 
district but may with the previous. sanc- 
tion of the High Court hold it elsewhere 
within the district. The District Court 
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also under the scheme is the principal 
court of original civil jurisdiction in the 
district within the meaning of the Code 
of Civil Procedure, Moreover, 
as provided in Sections 16, 17 and 26, the 
District Court shall be the Court of Ap- 
peal from all decrees and orders passed 
by the subordinate Courts from which 
the appeal lies under any law for the 
time being in force. The scheme of the 
said Act also contemplates appointment 
of the District Judge or the Assistant 
Judge by the State Government in any 
district to be also a joint Judge in an- 
other district. The State Government 
also may appoint one or more Assistants 
_to the District Judge, and they are the 
Assistant Judges. The Assistant Judges 
have to ordinarily hold their courts at 
the same place as the District Judge, but 
the Assistant Judge may also hold his 
_Court elsewhere within the District 
whenever the District Judge shall with 
the previous sanction of the High Court 
direct him so to do. Therefore, the Dis- 
trict Judge as well as the Assistant 
Judges constitute the District Court 
which is the principal: court of the ori- 
ginal civil jurisdiction in the district 
within the meaning of the Civil Proce- 
dure Code. Under Section 2 (4) of the 
Civil Procedure Code, “district” means 
the local, limits of the jurisdiction of 
principal Civil Court of original juris- 
diction hereinafter called a “District 
Court” and includes the local limits of 
the ordinary original civil jurisdiction 
of also a High Court. ‘Therefore, under 
the scheme of the Bombay Civil Courts 
Act, there is only one District Court and 
the Assistant Judges attached to this 
Court are only all Assistants to the Dis- 
trict Court. When therefore a suit. is 
instituted under Section 50 of the Bom- 
bay Public Trusts Act in the District 
Court, the District Judge’ under Sec. 16 
of the Bombay Civil Courts Act- may 


transfer to any Assistant Judge subordi- 


nate to him- such original suits of which 
the subject-matter does not amount: tc 
fifteen thousand rupees. It appears: tc 
me, therefore, that the transfer by the 
District J udge to the Assistant Judge for 
disposal of this suit is “cuits legal ana. 
proper, | 


11. Now, turning to the principal 
question as to whether the appeal against 
= the order of the Assistant Judge. lies be- 
fore the District Judge or the High 
Court, we have to look again at S. 16 
of the Bombay Civil Courts Act. Under 
Section 16, where the Assistant Judge’s 
decrees and orders in such cases are. ap- 
pealable, the appeal shall lie to the’ Dis- 
trict’ Judge if the amount or value of 
- the subject-matter does not exceed ten 

‘thousand rupees. Such an appeal wil 
‘lie to the 
amount or’ value of the subject-matter 


except | 


heard and disposed of 


High Court only when the 
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exceeds ten thousand rupees. We have 
seen that the plaintiffs have valued the 
subject-matter at Rs. 1,000/-. No objec- 
tion to this value was taken either by 
the applicant here nor by any other 
party in the suit before the Assistant 
Judge. It was also not taken before the 
District Judge when the preliminary ob- 
jecticn to the maintainability of the ap- 
peal was raised by the Charity Commis- 
sioner. The ground given in the preli- 
minary objection was that the jurisdic- 
tion of the Assistant Judge, Akola, was 
concurrent to that of the District Judge 
and when the suit was dismissed by the 
Assiszant Judge, The appeal therefore 
would lie only to the High Court. The 
objection was therefore that the District 
Judge has no jurisdiction to try the ap- 


‘peal. Therefore, even in this preliminary 


objection before the learned District 
Judge where the appeal was filed, no ` 
objection was taken as to the amount 
or value of the subject-matter. In that 
event, under Section 16 of the Bombay 
Civil Courts Act, the appeal would lie 
only to the District Judge and not. tol- 
the High Court because the value of the 
subject-matter of the instant suit does 
not exceed ten thousand rupees. 


2. A point is also raised here as 
to ‘the competency of the Assistant Judge 
in disposing of the suit under Sec. 50 
of the Bombay Public Trusts Act. It is 
contended that the suit could only be 
by the District 
Judge who constituted the District Court 
and the learned Assistant Judge was not 
competent to hear the application. It is 
contended that.the Assistant Judge could 
not be said to- constitute the District 
Court and that the application. could not 
therefore be heard by the Assistant 
Judge. It does not however ‘appear. to 
me that this contention is correct because 
of the scheme: of the Bombay of 
Courts Act. am, - 


13.. In Dahy abhat v. Suleman © 
Isaji, (1962) 3 Guj LR 877, the Gujarat 
High Court was dealing with Section 72 
of the Bombay Public Trusts Act and 
Section 16 of the Civil Courts Act. That 
High Court was dealing with the ques- 
tion as. to what constituted the District 
Court. It was also held by that Court 
that once an application was made ‘to 
the District Judge, the District Judge 
can refer such applications to an Assis- 
tant Judge subordinate to him under 
Section 16 (1) of the Bombay Civil Courts 
Act and the Assistant Judge has juris- 
diction to dispose of such applications 
under sub-section (2) of that section. 


14. For ` the aforesaid reasons, 
therefore, this. revision application can- 
not be entertained. I, therefore, confirm 
the order of the learned Joint District 


TITL 
Judge and dismiss this revision applica- 
tion with costs. 

Revision dismissed. 


annem’ 
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The Trustees of the Port of Bombay, 
Appellants v. The Premier Automchiles 
Ltd., Respondent. 

Appeai No. 40 of 1965 — Suit No. 
277 of 1960, D/- 17-7-1970. 

(A) Bombay Port Trust Act 6 of 
1879), Section 87, Para 2 — Exoneration 
from liability in respect of acts — of 
employees — The Board is not aksolv- 
ed from its liability in so far as the 
elaim of the plaintiffs is founded upon 
the breach of the ‘statutory duty pres- 
cribed under Section 61-B. (X-Ref :— 
Section 61-B). Observation in AIR 1963 
Bom 45, Dissented from. (Para 16) 


One and the same act whereby the 


statutory duty of the Board imposed by 
Section 61-B is breached may give rise 
to two liabilities, one for breach of statu- 
tory. duties and the other for the tom- 
mission of a civil wrong or a tcrt. Sec- 
tion 61-B provides for the former and 
Section 87,. Para 2 for the latter, Thus 
the area of the two provisions is in- 
dependent. (Paras 14, anc 16) 


When Section. 61-B says that it is 
subject to the -other provisions of the 
Act, it certainly cannot mean that it is 
subject to every provision of the Act 
whether applicable or inapplicable. The 
expression “subject to the other provi- 
sions of this Act” must necessarily imply 
that it is subject to such. other provi- 
sions of the Act as are relevant for con- 
sideration and applicable having regard 
to the subject-matter of Section 61-B. 
The provisions of Section 87, Para 2 are 
upon a totally different subject with 
which Section 61-B is not at all concern- 
ed. Therefore they cannot possibly be 
held .to control Section 61-B. (Pare 16) 

Though no doubt by reason of para- 
graph 2 of Section 87 it is. responsikility 
only of employees that is being dealt 
with, so far as Section 61-B is concern- 
ed it includes the responsibility bota of 
the Board as well as of its emplicyees 
and there is nothing to make any distinc- 
tion between the employer and his 
servants or onenig so far as Section 51-B 


is concerne (Para 34) 


(B) Bombay Port Trust Act (5 of 
1879), Section 87, Para 2 — Extent of 
exoneration from liability in respect of 
acts of employees — For all acts Jone 
in the course of employment the Board 
would be liable. 1963 Bom 45, 
Dissented from. (Paras 21, 22 anc 34) 
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Section 87 when it says that the 
oard shall not be responsible fer any 
misfeasance, malfeasance or ncn-feas- 
ance of any employee etc. It only means 
that the Board shall not be responsible 
for any misfeasance, malfeasance cr non- 
feasance of any employee etc. to the 
same extent that the Common law pres- 
cribes. Thus it is only in respect of an 
employee acting outside the scope of his 
duties that the Board is not responsible 
but if the employee is acting within the 
scope of his duties or in the course of 
the performance of Board's service, the 
Board would be Hable. 
(Paras 21, 22 and 34) 
The observation in AIR 196 Bom 
45 that the second para of Sect.on 87 
does not say that the Board shall not be 
responsible for any loss or damage caus- 
ed by any misfeasance, malfeasarce, or 
non-feasance of any employee appoint- 
ed under the Act is dissented from. 
(Pera 34) 
(C) Bombay Port Trust Act (6 of 
1879), Section 73 — Bye-laws framed 
under, bye-law No. 80 —— The provision 
of the bye-law that the Board wall not 
be answerable or liable for any losses or 


‘deficiencies in the goods unless th=y are 


acknowledged by the docks Manager 
imposes additional conditions te the 
liability . created by Section 61-8 and 
therefore it is invalid. (X-Ref:— Sec- 
(Pera 24) 

(D} Bombay Port Trust Act (6 of 
1879), Section 73 — Bye-laws framed 
under, Bye-law No. 82 — The Bye-law 
is only an internal instructions -o the 
trustees and it does not affect rights of 
third parties at all. (Pra 28) 

(Œ) Bombay Port Trust Act (6 of 
1879), Section 73 — Bye-laws framed - 
under, bye-law No. 93 — The Bye-law 
is ultra vires Section 61-B and therefore 
invalid as it places additional coniitions 
to the liability created: by Section 61-B. 
(X-Ref :—- Section 61-B). (Para . 32) 

(F) Bombay Port. Trust Act (6 of 
1879), Section 73 — Power to frame bye- 
laws — No bye-law can be framed to 
nullify or modify any provisions >f the 
Act, (X-Ref:— Section 61-B). (Pera 33) 


(G). Precedents — It is not necess 
sary to refer a case to a larger bench 
when a subsequent division bench agrees 
with the conclusion of a previous divi- 
sion bench but disagrees with cne or 
more reasons given therein. (Paza 35) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1211 (V 54) = 

1967-2 SCR 489, D. Sanieevayyz 

v. Election Tribunal, A. P. 22 
(1963) ATR 1963 Bom 45 (V 50) = 

64 Bom LR 670, Gulam Hussain 

Ahmedali and Co. Pvt. Lid, v. 


Trustees of the Port of Bombay n 
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(1955) 1955 AC 169 = 1954-3 WLR 

932, George Wimpey and Co, 

Lid. v. B. O. A. C. 21 
(1867) LR 2 Ex 259 = 36 LJ Ex 

147, Barwick v. English Joint 

Stock Bank 9 

C. N. Daji with Y. B. Rege, for 
Appellants; A. B. Diwan with A. H. 
Desai, for - Respondent. 

KOTVAL, C.. J.:— This is a defen- 
dants’ appeal against a decree for 
Rs. 35,000/- and interest awarded as 
damages sustained by the plaintiffs in 
respect of their goods. The Premier 
Automobiles Ltd., the plaintiffs, are en- 
gaged in the manufacture of cars in 
Bombay. The trustees of the Port of 
Bombay are the defendants. The Plain- 
tiffs imported under a licence 13 cases 
of machinery from Mingantis of Italy 
for the purposes of their manufacturing 
plant. Case No. 249 contained an inter- 
nal grinding machine weighing over 3 
tons (2960 kilograms). The case arrive 
in Bombay on 21st February, 1960 by 
S. S. Jalsilton Hall belonging fo Messrs, 
Scindia Steam Navigation Co. Ltd. The 
goods were tumloaded and taken charge 
of by the Port Trust Authorities under 
their statutory powers. 

2. The case No. 249 was placed 
on a four wheeler trolly driven by a 
tractor attached to it and was being 
carried to one of the sheds in the docks 
when’ the case fell dovm from the trolly. 
The ease was broken and the internal 
grinding machine encased therein was 


severely damaged. Several of the em- - 


ployees of the Port Trust were in charge 


of the case and the trolly at that time, 


since it was being conveyed to the shed. 


3. On 27th February, 1960 a ship 
survey of the damage was carried out 
by the firm of Messrs, Ericson and 
Richards, surveyors at the instance of 
the plaintiffs. Thereafter the plaintiffs 
took delivery of the broken case on 29th 
February, 1960. After carrying it to 
their factory they removed the machine 
and got. it examined in detail by another 
Firm of surveyors Messrs. Machine Tools 
(India) Private Ltd. Their. report as 
Ex. B dated 16th April, 1960 shows severe 
damage. According to the report 
machine which was valued at Rs. 65,000/- 
was damaged tothe extentof Rs.55,000/-. 
Previously on the 23rd of March, 1960 
the shed Superintendent of the Bombay 
Docks had reported (vide Exhibit “K”) 
to the Defendants that whilst the case 
was being hauled on a four wheeled 
truck by a tractor in the open behind 
Shed No. T Alexandra Dock, it acciden- 
tally slipped and fell on the ground 
with the result that the entire wooden 
ease cover was broken exposing the con- 
tents. He also added that the case con- 
taining the machine and parts was in a 
damaged condition on landing. 


the. 
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4. On receiving the report of 
their surveyors the plaintiffs served a 


statutory notice upon Port Trust Autho- 
sities on 5th June 1960. They alleged 
that the damage resulted “owing to acts 
of negligence, malfeasance end non-fea- 
sance on the part of the administration 
at the Docks and/or acts of misconduct 
on the part of your employees............ 
and therefore the defendants were lia- 
ble. In the original notice the full price 
of the machine namely Rs. 65,774.10 N. P. 
was claimed. The Bombay Port: Trust 
replied to this notice on the 2nd of July, 
1960. They alleged that the machinery, 
was in a “broken” condition at the time 
of landing and that due to the damaged 
condition of the case, the case slipped 
from the trolly and fell on the ground. 
They relied upon the report of the Shed 
Superintendent (mow Ex. K) for this 
purpose. They denied that any damages 
had ensued in consequence of the action 


of the defendants or its employees and 


denied that they were liable because of 
Section 87 of the Bombay Port Trust Act 
and the Docks bye-laws, particularly, 
bye-law No. 82. 


5. On 19th Avgust, 1950 the plain- 
tiffs filed the present suit. They alleged 
that the damage to the internal grinding 
machine was due to careless handling of 
it by the defendants; that the case had 
slipped from the trolly and fallen on the 
ground and as a result of the fall the 
‘wooden case containing the internal 
grinding machine was severely damaged. 
They alleged that the defendants moved 
the case in their capacity as bailees there- 
of. They recounted the survey by Messrs. 
Ericson and Richards ‘on the 27th of 
February, 1960 and admitted that they 
took delivery on the 29th February, 1960. 
At the time of taking delivery of the 
machine and spare-parts they had point- 
ed out to the Port Trust Authorities 
that the case was entirely broken and 
the machine was severely damaged. Af- 
ter recounting the notice served by 
them, they denied that ‘the bye-laws 
or any of them purporting to have been 
made in pursuance of Section 73 of the 
Bombay Port Trust Act exonerated the 
defendants from liability nor did Sec. 87 
of the said Act. They specifically alleg- 
ed that "esise the said internal grind- 
ing machine was taken charge of by the 
defendants after the same was landed 
from the said steamer “S. S. Jalsilton 
Hall” as per their abovementioned statu- 
tory obligation and the same was re- 
moved by them as bailees thereof.” They 
therefore claimed the damages sustained 
by the machine amounting to Rs. 55,774. 
10 N. P. as per particulars in Ex. D at- 
tached to the plaint. 

6. The original defence taken in 
answer to this claim of the plaintiffs was 
that the case No. 249 was already damag- 
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ed when it was in the custody oi the 
ship and that this was noted in the Shed 
Superintendent’s remarks list (Ex, No. 
2) and subsequently also noted in the 
Shed Superintendent’s report dated 21st 
February, 1960 (Ex. K). They denied 
that any damage was caused to the grind- 
ing machine much less by the employees 
of the defendant Port Trust. The dafen- 
dants raised a number of legal pleas in 
' exoneration. They alleged that pon 
the allegations in the plaint the case N O. 
249 was damaged according to the rlain- 
tiffs due to the failure on the part of 
the employees of the Port Trust and 
therefore under Section 87 para 2 oz the 
Bombay Port Trust Act 1879 they were 
not liable at all. In amy event, they al- 
leged that bye-laws Nos. 80, 82 and 91 
of the Dock’s bye-laws exonerated them. 
No notice of loss or damage as required 
by bye-law No. 93 had been given rior 
to the delivery and therefore the defen- 
dants had no responsibility for loss or 
damage to the case. The damage was not 
ascertained, pointed out to and acknow- 
ledged by the Docks Manager previous 
to the removal of the case from the 
Docks and therefore under bye-law No. 
&0 the responsibility of the trustees did 
not commence at all. Moreover, the case 
when landed was in a damaged condi- 
tion and therefore the trustees could not 
accept or admit any responsibility or lia- 
bility whatsover for it. As regards the 
incident which occurrec. while case No. 
249 was being conveyed their case was 
“the said case whilst it was being haul- 
ed to the storage yard with the help of 
a tractor and with mazdoors posted on 
all sides of the trolly accidentally slip- 
ped from the trolley and fell on the 
‘sround with the result that the cuter 
packing (casing) was entirely broken 
and the contents thereof were extrosed 
Sease ” They denied that any damage 
had occurred and in any case that they 


were liable for any damages to the 
plaintiffs. 
Ts Upon ‘these pleadings issues 


were framed on the 23rd of June, 1964 
and the parties went to trial and consi- 
derable evidence was also recorded but 
in the midst of the trial the parties came 
to certain interim consent terms where- 
by each party gave up some part of its 
stand, admitted some of the facts allaged 
by the other party and limited the trial 
to certain specific issues. Much of the 
difficulty experienced by the learned 
single Judge and by us in this Court 
upon the arguments was due to these 
“interim consent terms” because it has 
been a question of some difficulty to dis- 
entangle what were the admitted Zacts 
from the facts as originally pleadec by 
either party and what was the neture 
of the particular issue submitted for 
decision upon certain points. 
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8. The interim consent terms are 
dated 7th October 1964 (Ex. A) and it is 
necessary to advert to them here in some 
detail. Issues Nos. 1 and 2 are the prin- 
cipal issues which relate to the question 
whether the Port Trust is at all liable. 
Unfortunately Issue No. 1 poses the 
question thus “whether tha defendants 
are not liable to the plaintiffs by reason 
of the provisions of Section 87 >f the 
Bombay Port Trust Act as alleged in 
para 1 of the Written Statement.” The 
last clause of this issue brings in para- 
graph 1 of the Written Statemert and 
when dicussing the issue we will advert 
to the detailed allegations in that para- 
graph. Issue No. 2 raised constitutional 
issues as to whether Section 87 was in- 
consistent with Article 14 and/or Arti- 
cle 19 (1) (b) of the Constitutior and 
therefore void. This point was not 
pressed before us., and therefore :t will 
be unnecessary to deal with any zonsti- 
tutional issue, 


_ .9% Issues Nos. 3, 4, 5, 6 and 7 
deal with the question whether cne or 
more of the bye-laws exonerates or ex- 
empts the Port ‘Trust from _ licbility. 
We will deal with each issue seperately 
when we come to deal with the bye- 
laws. Lastly Issues Nos. 9, 10 and if 
are concerned with the question whether 
the statutory notice given by the Plain- 
tiffs on the 5th of June 1960 was valid 
or invalid. Issues Nos. 18 and <9 are 
merely formal issues. No other issues 
were referred for decision, 


10. If these issues alone hac been 
left to be determined, the questions arising 
in this suit and in this appeal would have 
been simpler but the parties chose to 
add Paragraph 2 to the interim consent 
terms whereby they purported to add a 
gloss to. one or more of the issues or to 
clarify what they wanted to be decided. 
In paragraph ii (a) they set forth the 
rival contentions on the merits of the 
case as to how the damage to the grind- 
ing machine was sustained. Then in 
paragraph ii (b) there is an imrortant 
statement with relation to the principal 
issue in the case and paragraph ii (b) 
states “Issues Nos. 1 and 2 to be dacided 
on the assumption that (sie- there was) 
some misfeasance, malfeasance or non- 
feasance of the persons handling the said 
case who according to the defendants 
are their employees appointed undər the 
said Act, whilst who according ‘o the 
plaintiffs are the employees as also the 
agents of the defendants were respon- 
sible for the damage to the contents of 


the said case.” The contents of this 
paragraph leaves much to be desired. 
But three things are clear from this 


paragraph (1) that in deciding issue No. 
1 (we are not concerned with issue No. 2 
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now) the Court had to assume that 
there had been some misfeasance or 
malfeasance (there is no case of non- 
feasance anywhere pleaded) of the per- 
sons handling the case No. 249, that is 
to say, the employees of the Port Trust. 
In other words, the element of negligence 
on the part of the employees of the Port 
Trust was admitted. (2) it is also admit- 
ted that those employees were appoint- 
ed under the said Act. 
dants merely alleged that they were 
employees while the plaintiffs alleged 
that they were employees as well as 
the agents of the Trust and that this 
side issue will have to be decided. In 
paragraph II (c) relating to issues Nos. 3 
and 4, the Court was asked to assume 
that the claim of the defendants (the 
Port Trust authorities) was that the mere 
fact of a remark being made in the Tally 
Sheet Entry that the case was “broken” 
was alone sufficient to attaract the ap- 
plication of bye-law No. 82 “without re- 


ference to the fact whether it was so 


broken or not”. This paragraph also 
was rather clumsily worded, but it was 
agreed that once the Court accepts that 
the word “broken” was written on the 
Tally Sheet, the question to be deter- 
mined was whether that writing ‘alone 
was sufficient to exonerate the Port Trust 
under bye-law No. 82, (4) That whether 
the machine was actually broken or nof 
need not be ascertained. 


11. Paragraph II (d} enjoins that 
in determining Issues Nos. 5, 6 and 7 
several facts must be taken as admitted 
namely (1) that no written notice of loss 
or damage to the contents of the case 
was given by the plaintiffs prior to its 
clearance, but oral notice. was given to 
the Shed Superintendent; (2) that damage 
to the contents of the case was orally 
brought to the. notice of and pointed out 
to the Shed Superintendent previous to 
the removal of the goods by the plain- 
tiffs; (3) that the Shed Superintendent 
made a report relating’ to the damage 
which is at Ex. K. It has to be noted 
in. connection with this point that the 
Court is not enjoined to accept the con- 
tents of that report as correct: (4) that 
the loss or damage to the goods was not 
pointed out by the plaintiffs or acknow- 
ledged by the Docks Manager prévious 
to the removal of the goods from the 
docks. This is so far as bye-law No. 93 
is concerned. ‘The fact of the notice 
dated 5th June, 1960 being served on 
the defendants was accepted. As to 
damages, both the parties agreed that 
if damages were to be awarded the 
amount should be Rs. 35.000/-. Lastly 
it was provided that “Except as indi- 
cated above, no other evidence hitherto 
recorded has to be taken into considera- 
tion in ‘the further proceedings i 
suit or for the-decisions on the said: re- 


` 


(3) The defen- 
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, Since no 
other evidence was to be led it is clear 
that the parties somewhat narrowed 
down the controversy by admtiting cer- 
tain facts and limiting it only to points 
of law and indeed the learned single - 
Judge decided the case only upon those 
points of law. What those points of 
law Pa will appear from this judg- 
ment. 


12. The learned singla Judge has 
held the defendants liable for breach of 
the statutory duty imposed upon them 
under Section 61B of the Bombay Port 
Trust Act and he has negatived the exo- 
neration which they claimed under the 
second paragraph of Section 87 of the 
Act. In doing this he has relied upon 
a Division Bench decision of this Court 
in Gulam Hussain Ahmedali & Co. Pri- 
vate Ltd. v. Trustess of the Port of 
Bombay, 64 Bom LR 670 = (AIR 1963 
Bom 45) (to which the learned single 
Judge was himself a party). He held 
that the contents of the case No. 249 


“were damaged on account of the failure 


of the Board (of Trustees of the Port 
of Bombay) to take that degree of care 
which it’: was required to take under 
Section 61B and that the provisions of 
Section 87 do not absolve the Board from 
their liability for that failure. As re- 
gards the bye-laws, the learned Judge 
held for reasons which we shall analyse 
later, that the Docks bye-laws Nos. 80 
and 82 did not apply and did not ab- 
solve the defendants from their Liability. 
Moreover, bye-law No. 80 is invalid as 
it is inconsistent with the provisions of 
Section 61B. So far as bye-law No. 93 
is concerned. the learned Judge has held 
that bye-law No. 92 was complied with 
by the Plaintiffs and therefore will be 
of no avail to the defendants. He has 
also remarked incidentally that he was in- 
clined to think thatthere wasa good deal 
of force in the argument that bye-laws 
Nos. 80 and 93 were both unreasonable 
and inconsistent with the provisions of 
Section 61B of the Bombay Port Trust. 
Act. On the question of notice the learn- 
ed Judge held the notice valid and upon 
his findings decreed the claim for. the 
admitted amount of Rs. 35,000/-. 


13. In the appeal before us. coun- 
sel on behalf of the Bombay Port Trust 
(the appellants), has taken us through 
the provisions of the Act and particularly 
Section 61B and Section. 87 and the 
Docks Bye-laws Nos. 80, 82 and 93. The 
principal point which he has stressed is 
that even -assuming that the liability 
under. Section 61B was’ placed upon the 
Port Trust Authorities to take as much 
care of the goods as a bailee still the 
Port Trust Authorities ‘were statutorily ` 
exempt from liability if the damage re- 
sulted from misfeasance, malfeasance or 
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non-feasance of the employees 
Trust having regard to the second para- 
graph of Section 87. He pointed out that 
fn this case it was an admitted position 
that the employees of the Trust ‘were 
fin charge at the time that the grinding 
machine was being conveyed from. the 
wharf to one of the sheds in the Ale- 
xandra Dock and that. therefore the 
second paragraph of Section 87 wil 
clearly apply and if it applies then there 
is a total and categorical exemption 
from responsibility. Secondly ecunsel 
urged that for want of compliance on the 
part of the plaintiffs with the three 
Dock-Bye-laws Nos. 80, 82 and 93 the 
Port Trust would be exempt or Immune 
from liability. Thirdly counsel urged 
that the notice in this case was bad and 
not in compliance with the provisicns of 
Section 87, paragraph 1. He also urged 
that the cause of action as mentioned in 
the notice was different from the cause 
of action upon which the suit has been 
founded and that therefore no valid 
notice regarding the cause of action in 
the suit having been given the suit must 
fail upon the same provision of law. 


14. The principal and substantial 
point in this appeal is as to the true 
scope and effect of Section 61B anc Sec- 
tion 87 paragraph 2 of the Act and in 
order to understand these provisicns if 
is necessary to analyse them im the 
light of the other provisions of tha Act 
and of the provisions of the Con- 
tract Act referred to in the forme? sec: 
tion. Section 61B runs as follows:— 


“The responsibility of the. Board for 
the loss, destruction or deterioration of 
goods of which it has taken charge shall, 
subject to the other provisions ož this 
Act..........be that of a bailee under 
Sections 151, 152 and 161 of the Indian 
Contract Act, 1872, omitting the words 
“in the absence of any special contract” 
in Section 152 of the _last-men-ioned 
Act.” (we have quoted only the re.evant 
portion). 

The following points may be noted re- 
garding this section:— 

(1) The word “the Board” is used 
in the section because it is used in Sec- 
‘tion 4 which constitutes the “Eoard” 
called “the trustees of the Port of Bom- 
kay”. Section 4 says that “the duty of 
carrying out the provisions of this Act 
shail, subject to such conditions and 
limitations as are hereinafter contained, 
te vested in a Board, to be callec “the 
Trustees of the Port of Bombay", and 
such Board, ‘hereinafter referred to as 
‘the Board”, shall be. a body corvorate 
and have perpetual succession and a 
common seal, and shall sue and be sued 
by the name first aforesaid.” That is 
why the word “the Board” is used in 
all the subsequent sections, thouzh in 

1971 Bom/21 X G—21 


of the 


Trustees, Port of Bombay v. Premier Automobiles {Prs. 13-14] Bom. 321 


the course of the arguments counsel for 
the defendants referred to it as the 
Bombay Port Trust or the Port Trust 
which is the name by which the body 
is popularly known. Thus the Board is 
a statutory corporation and under Sec- 
tions 16A and 18 the Board has power 
fo contract and compound for breach of 
contract. 


_ (Q2) The next point which would 
throw light upon its provisions is to in- 
quire why was it necessary to enact sec- 
tion 61B? The Act was passed in 1879 
and for the first 46 years of its existence 
the Act continued without any provision 
such as Section 61-B. The reason why 
that section came to be enacted is clear 
if one considers the provisions of Sec- 
tion 61A, sub-section (1). That sub-sec- 
tion provides that the Board shall, im- 
mediately upon the landing of any goods, 
take charge thereof, except as may be 
otherwise provided in the bye-laws, and 
store such as are liable in their opinion 
to suffer from exposure in any shed or 
warehouse belonging to the Board. By 
Section 61A (1), therefore, the Board 
which is a statutory’ corporation is sadd- 
led with the statutory duty to take charge 
of all goods as soon as they are landed 
in the Port of Bombay. It is curious 
that in the whole Act there is no provi- 
sion for delivery of the goods to the pro- 
per parties and no obligation is cast 
upon the Port Trust Autkorities to deli- ` 
ver the goods of which they take charge 
under Section 61A (1) _ except perhaps 
by implication. It is clear that Sec- 
tion 61A (1) was brought into. force be- 
cause it was necessary to legalise the 
possession of the Port Trust. Without 
Section 61A, the possession which the 
Port Trust take of all goods which ar- 
rive in the Bombay Docks would be il- 
legal and would make them Hable as 
trespassers in respect of the goods. 
Therefore Section 61A (1) puts the seal 
of legality upon the possession of the 
goods by the Port Trust but having 
given them legal possession it was also 
necessary to provide for the safety, care, 
protection and preservation of the goods 
while they were in the possession of the 
aS and to circumscribe their liabili- 

es. 
session of something which belonged to 
third parties: namely the consignees and 
the law had given them the statutory 
power to take possession, compulsively, 
Therefore the law had to provide that 
during the period of the statutory pos- 
session the goods should be safeguarded 
and also prescribe the limits of the 
Boards duty to safeguard. That is why 
Section 61-B was brought Into force. 

(3) In simple terms Section 61B says 
that the responsibility of the Board for 
the goods shall be that of a bailee under 
Sections 151, 152 and 161 of the Indian 


After all, the Board was in pos- - 
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Contract Act. Section 151 provides that 
in all cases of bailment the bailee is 
bound to take as much care of the goods 
bailed to him as a man of ordinary pru- 
dence would, under similar circumstances 
take of his own goods of the same bulk, 
quality and value as the goods bailed. 
The standard of care imposed therefore 
is that of ‘a man of ordinary prudence, 
Section 152 says that the bailee in the 
absence of any special contract is not 
responsible for the loss, destruction or 
deterioration of the thing bailed, if he 
, has taken the amount of care described 
. in Section 151. Therefore so long as he 
takes that care which a man of ordinary 
prudence would take, the bailee is exo- 
nérated from the liability for loss, des- 
truction or deterioration of the -goods 
bailed to him. Section 152 reaffirms the 
same principle of liability but negative- 
ly. It says that if the bailee has taken 
that amount of care of the thing bailed 
as prescribed by. Section 151 then the 
bailee is not liable for loss, destruction 
or deterioration. But this limit of liabi- 
lity in Section 152 is subject to the 
words “in the absence of any special 
contract”. Thus if the-section by itself 
were to operate, the bailee may make a 
special contract, making himself liable 
for loss, destruction or deterioration of 
the goods even though he may have 
taken the same care as a man of ordi- 
‘nary prudence would, but in imposing 
the same liability upon the Port Trust. 
Section 61B says that the words “in the 
absence of any special contract” in Sec- 
tion 152 shall be omitted. Therefore the 
only meaning of that provision is that 
the Bombay Port Trust cannot make any 
special contract incurring greater res- 
ponsibility than that of a bailee i. e. a 
man of ordinary prudence. They cannot 
-for instance act as insurers of the goods 
of which they are enjoined to take 
charge. That appears to be the only 
effect of the last clause of Section 61-B 
ənd counsel were agreed that, that 
would be the effect. Fortunately so far 
as the points arising in this appeal are 
concerned, we are not concerned with 
that clause at all except to understand 
the full effect of Section 61-B. Sections 
151 and 152 are. thus complementary. 
They lay down affirmatively and nega- 
tively the ambit of the duty of care 
which the bailee owes to the person 
who is the owner of the goods (we will 
not use the word “Bailor” because under 
Section 61-B there is no “bailor”). Sec- 
tion 161 of the Contract Act lays down 
the bailee’s responsibility when goods 
are not duly returned and it says that 
if, by the fault of the bailee the goods 
ere not returned, delivered or tendered 
at the proper time, he is responsible to 
the bailor for any loss, destruction or 
deterioration of the goods from that 
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time. This refers to the time when the 
bailee (in this case the Port Trust au- 
thorities) will have to deliver the goods 
to the true owner and it must be with- 
in a reasonable time if no exact time fs 
specified. 

(4) The next thing to notice is that 
while these Sections 151, 152 and 161 
of the Contract Act are bodily lifted 
from the Contract Act and applied with 
a minor modification to the Port Trust 
to indicate the ambit of their respon- 
sibility to the consignees of the goods of _ 
which they took charge, the Bombay - 
Port Trust do not thereby become bai- 
lees themselves. Section 61-B does nof 
say that Section 148, which defines who 
a “bailee” is, is applicable to the Bom- 
bay Port Trust. Therefore though for 


- the purposes of judging their responsi- 


‘bility Sections 151, 152 and 161 of the 
Contract Act will have to be referred 


‘to, the Bombay Port Trust is in no 


sense a bailee of the goods.- Section 
51-B does not say they shall be deem- 
ed to be bailees or that they are bai- 
lees but only that their responsibility 
shall be that of a bailee as described in 
the stated sections of the Contract Act. 
Therefore at -the most all that can be 
said of their responsibility or duty to- 
wards the goods or the owner of the 
goods is that they are under a statu- 
tory duty imposed by Section 61B and 
nothing more. The provisions of the 
Bombay Port Trust Act do not bring in 
the bailor as in the case of the Con- 
tract Act and its provisions are nod 
made with reference to the owner of 
the goods at all. The provisions are 
unilateral and unilaterally the statute im- 
poses on the Bombay Port Trust alone the 
duties under Ss, 15], 152 and 161: of the 
Contract Act. Thus without making the 
Port Trust a bailee the statutory duties 
corresponding to the bailee are- impos- 
ed upon them. 


(5) The further point that there- 
fore must be noted upon this analysis 


‘of the provisions of Section 61-B is that 


if these duties are not fulfilled or are 
broken by the Board, the- Board can 
be sued for damages by the person to 
whom the goods belonged but the Board 
will be liable not as bailees or upon a 
contract but because a statutory duty 
has been imposed upon them by Sec- 
tion 61-B and there has been a breach 
of it. The claim is thus not founded 
upon any provisions of the Contract Act 
nor is it founded in tort. It is found- 
ed upon the breach of a statutory duty. 


(6) Another and a very important 
point to note is that one and the same 
action whereby the statutory duty of 
the Port Trust imposed by Section 61-B 
is breached, may give rise to more than 
one cause of action, For instance, we 
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have already shown that it gives rise 
to a liability to pay damages fer a 
breach of the statutory duty. It may 
also in given cases amount to a tort 
and if it amounts to a tort it may give 
ris2 also to a claim for damages. The 
same may also in certain circumstences 
give rise fo a crime and may be puni- 
shable as such, but so far as Section 
61-B is concerned, it does not speax of 
liability for a contract or a tort, much 
less for a crime. It only speaks of the sta- 
tutory obligations which it prescribes and 
for the breach of which a suit may lie 
for damages. It is essential that this 
distinction must be clearly understood. 
It arises upon a clear provision of Sec- 
ticn 61-B and it is upon the unders-and- 
ing of this distinction that the true 
scope and effect of paragraph 2 of Sec- 
ticn 87 only will become clear. 

15. With this analysis of the 
provisions of Section 61-B we turn to 
the provisions of paragraph 2 of Sec- 


ticn 87. Unfortunately Section 87 con- 
sists of several separate paragraphs, 


which are not numbered, because o? the 
peculiar manner in which it is drafted, 
but we are only concerned with the 
following paragraph which we shall 
hereafter refer to as paragraph 2:— 

“The Board shall not be resronsi- 
ble for any misfeasance, malfeasance or 
nonfeasance of any employee aproint- 
ed under this Act;” 


The word “Employee” was  substizuted 
by Act 35 of 1951 for the words “any 
officer or servant’. Now paragrarh 2 
of Section 87 speaks of misfeasance, 
malfeasance, and nonfeasance. It is well 
known that these are the three major 
heads under which all torts may he 
classified and it is obvious ther2fore 
that by the use of these words the 
Legislature provided for immunity of 
th2 Port Trust from torts committed by 
its employees. In this respect we may 
here remind ourselves that by ara- 
graph II (b) of the consent terms dated 
Tth October, 1964, the Court is erjoin- 
ed to assume that there was some mis- 
feasance, malfeasance ocr nonfeasance 
of the persons handling the case No. 249. 
Therefore so far as the claim in tert is 
concerned in the present case, we have 
mc doubt that it would fall within the 
ambit of paragraph 2 cf Section 8” be- 
cause misfeasance, malfeasance or non- 
feasance is specifically admitted. It is 
also admitted that it was on the part 
of the persons handling the case Nc. 249 
and that those persons were adm_tted- 
ly the employees of the Port Trust. 
But as we have said that was no; the 
oriy basis of the claim in suit, Apart 
from the claim in tort the Plaintiffs also 
claimed for the breaca of the Trust's 
stafutory liability under Section 61-B. 
Though no doubt the plaintiffs laid 
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their claim in tort, there is also no 
doubt (and we shall presently demons- 
trate it from the pleadings) tha: the 
Plaintiffs did found their claim upon 
the breach of the statutory duty under 
Section 61-B also. 


16. It was strenuously urged by 
counsel on behalf of the aprellants 
that Section 61-B in terms says shat it 
is “subject to the other provisims of 
this Act” and therefore it is subject 
also to S. 87 para 2 and if the defendants 
are exonerated under pare 2 of Section 
87, they would equally be exorerated 
under Section 61-B. No doubt, Section 
61-B is made subject to the other provi- 
sions of the Act and there are several 
provisions in the Act to which it can 
upon a reading of those provisions be 
subject, such as for instance Sections 
62, 63, 64, 64-A, 66 and 67, but when 
the section says that it is subject 
to the other provisions of tke Act, 
it certainly cannot mean that it is 
subject to every provision of tha Acti 
whether applicable or inapplicabls. The 
expression “subject to the other provi- 
sions of this Act” must necessarily imp- 
ly that it is subject to such other provi- 
sions of the Act as are relevent for 
consideration and applicable having re- 
gard to the subject-matter of Section 
61-B. The provisions of Section 87, 
para 2 are upon a totally differemt sub- 
ject with which Section 61-B is aot at 
all concerned. Therefore they cannot 
possibly be held to control Section 61-B. 
We have already explained that in our 
Opinion, one and the same act mey give 
rise to two liabilities one for breach of 
statutory duties and the other for the 
commission of a civil wrong or a tort. 
Section 61-B provides for the former 
and Section 87, para 2 for the latter 
and the area of the two provisions do 
not overlap, We are therefore unable 
to accept the contention that because! 
of the use of the words “subject to thel 
other provisions of this Act” in Sec- 
tion 61-B, Section 87 paragraph 2 con- 
trols Section 61-B. It seems to us that 
the Board cannot claim exemption; 
under Section 87 para 2 in so far as 
the claim of the plaintiffs is unded 
upon the breach of the statutory duty. 
prescribed under Section 61-B. 


17. It remains now to deal with 
the contention that the Plaintiffs claim 
is only founded upon misfeasance, mal- 
feasance or nonfeasance and that the 
plaintiffs did not claim on the kasis of 
a breach of statutory duty. We are 
unable to accept this contention. A fair 
reading of the plaint makes it clear 
beyond doubt that the plaintiffs plead- 
ed both causes of action. In paragraph 
5 of the plaint, the Plaintiffs first sef 
out the facts to show how the gzinding 
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machine sustained damage in the 
folowing words :— 
“After the defendants completed 


taking charge of the said goods on the 
quay side the defendants placed the said 
case No, 249 containing the said inter- 
nal grinding machine on a trolly for 
removing the same to an open shed be- 
longing to the defendants. While the 
said case No. 249 was being removed 
as aforesaid by the defendant on a 
trolly, on account of careless handling 
by the defendants, the said case slip- 
ped from the trolly and fell on the 
ground. As a result of the said fall 
the wooden case containing the said 
internal grinding machine was entirely 
broken and the said internal grin 
machine was severely damaged.” 

Then they set out their first cause of 
action in the following words :— 


“The plaintiffs say that the defen- 
dants moved the said case as aforesaid 
in their capacity as bailees thereof.” 

In our opinion, imprecise though it may 
be, the reference to “bailees” in 
pleading is clearly to the liability . of 
the Board under Section 61-B. We 
agree that it does not betray a cor- 
rect appreciation of the provisions of 
Section 61-B. We have already shown 
that though only the duties of a bailee 
-are taken out of the Contract Act and 
laid upon the Board by Section: 61-B, 
that section does not make the Board 
itself a bailee. AN that it says in terms 
is that the responsibility of the ee 
shall be “that of a bailee ... ... ...”, but 
the mention of the appellants’ capacity 
as bailees can have reference only to 

i liability. under Section 61-B, 
Moreover for the reason that the plead- 
ing may be vague we do not think that 
we can ignore paragraph 5 of the plaint 
altogether. The appellants could have 
clarified the position by asking particu. 
lars but they did not and it is now too 
i to complain that the pleading is 

our opinion it clearly sets 


pies ae the liability of the appellants (de-. 


fendants) as bailees. What should 
have been said is that their liability 
was that of bailees. In any event, the 
further paragraphs of the plaint make 
the position taken by the plaintiffs 
very clear. In paragraph 12 the plain- 
tiffs say that “the said damage to the 
said case and the said internal grind- 
ing machine contained therein was 
caused as a direct consequence of the 
failure on the part of the defendants 
to take necessary care of the said case 
and in handling and removing the same. 
The plaintiffs say that the defendants 
were bound to. take as much care of 
the said case as a man of ordinary 
prudence would under -similar circums- 
tances take of his own goods of the 


bulk, quality and value as the 


game 
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said goods. The plaintiffs say that the 
defendants failed to tke such care as 
was required of them in law”. The 
reference to the care “which a man of 
ordinary prudence would under similar 
circumstances take of his own goods” 
is a direct reference to Section 151. of 
the Contract Act and therefore the in- 
tention of the plaintiffs to claim under 
Section 61-B is manifest because Sec- 
tion 61-B refers to Section 151 of the 
Contract Act. Similarly in paragraph 14 
the plaintiffs have alleged “The said 
machine _ and the said case were 
damaged in Bombay and the same 
were taken charge of under law and 
removed as bailees by the defendants 
in Bombay”. Upon these pleadings we 
are satisfied that the case of the plain- 
tiffs was that there was a breach of the 
statutory duty prescribed by Section 
51-B of the Bombay Port Trust Act on 
the part of the defendants. Therefore 
there was no defect in the pleadings en- 
titling the defendants to say pe the 
piradi do not accord with the find- 
ings given by the learned Judee. 


18. So far it will be noticed that 
we have assumed for the sake of di 
posing of the main point argued in this 
appeal that paragraph 2 of Section 87 
applies to the facts of the present case, 
but in our opinion, upon a correct read- 
ing and construction of paragraph 2 of 
Section 87 the exoneration from liabi- 
lity. which it confers upon the Board is 
not as wide as counsel on behalf of the 
Board would have it. Upon the facts 
of the present case paragraph 2 would 
not exonerate the Board. 


19%. In order fo understand the 
true scope and effect of paragraph 2 of 
Section 87 it is necessary first of all to 
see what was the law which was in 
operation prior to the enactment of 
Section 87 by the Bombay Port Trust 
Act, 1879. Until this enactmenf- was 
brought into force what was operating 
in India was the ordinary law or the 
common law (if we may use that term 
for the sake of convenience only). The 
common law prior to the enactment of 
Section 87 was settled by the leading 

case of Barwick v, English Joint Stock 
Bank, (1867) LR 2 Ex 259 at page 265 
which contains the classic statement of 
the law of Wiles, J. “The master is 
answerable for every such wrong of the 
servant as is committed in the course 
of the service and for the master’s 
benefit though no express command or 
privity of the master be proved”. (See 
page 265 of the report.) As regards the 
phrase in this quotation “for the 
master’s benefit” if is now settled law 
that the actual benefit need not be 
shown. See Salmond cn Jurisprudence, 
ith Edition page 360. Thus a master 
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or employer is always liable for al 
torts committed by his servant provic- 
ed it ‘s in the course of his employmen= 
Wheiker a particular tort is commitie- 
by the servant in the course of hs 
employment in a given case 1s always 
a question of fact. A tort is comml- 
ted ir. the course of employment if the 
tort consists of, or is necessarily inc. 
dental to, an act expressly or, implied- 
ly authorised by the master. 


28. The question then is how fez 
was it the intention in paragraph 2 of 
Section 87 to abrogate the common 
law. On the other hand, it was urged 
on behalf of the respondents-plaintifcs 
that paragraph 2 of Section 87 does 
nothing more or less than reitera 
what was the common law till that daz 
and makes it applicable to the new 
body corporate which has been creat- 
ed by the Bombay Port Trust Act. Wa 
are inclined to agree with this contez- 
tion. Since a new body corporate was 
created by Section 4 and it was a pecz- 
lar body corporate in that it was a 
corporation and a trust at the same time 
vide the provisions of Sections 28, aa 
and 30, it was necessary to provide 
statutorily whether such a body wo 
or would not be liable for torts com- 
mitted by its employees in the same 
manner in which a person would te 
liable. The provisions of paragraph 2 
of Section 87 merely say that the 
Board shall not be responsible for amv 
misfeasance, malfeasance or non-feés- 
ance of any employee appointed under 
this Act. Now that may mean one af 
two things (1) that the Board is not 
responsible for any and every tort >f 
its employees howsoever committed awd 
even though the employee was direct 
ly acting under the authority of and 
in the discharge of his duties impos:d 
by the Board or (2) it may mean that 
the Board shall not be responsible Dr 
the torts of its employees having #2- 
gard to the common Jaw (which was 
the normal law) till then operaticz. 
The question is, must we necessarily 
accept the first alternative and not ime 
second? To put it more precisely under 
the common law it was only in res- 
pect of an employee acting outside the 
scope of his duties that a master was 
not responsible but if the employee 
was acting within the scope of his ČJ- 
ties or in the course of the performarce 
of his master’s service, the mas-2r 
would be liable, The important qués- 
tion is does paragraph 2 upon its plein 
language abolish that distinction? Does 
it sey that the Board shall not be rzs- 
ponsible for any misfeasance, malfe=s- 
ance or non-feasance of any employ2e 
appcinted under the Act, even though 
he may be acting within the course of 
the Board’s service 
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21. Normally something much 
more than is stated in paragraph 2 of 
Section 87 would be required in order 
to thus abrogate the common law 
which had been operating from times 
immemorial, and give the Port Trust 
absolute and general immunity from 
every tortious action of its employees 
even though they may plainly be acf- 
ing in the course of their master’s 
duty and for the benefit of the Trust. 
Quite apart from the fact that any 
such conclusion would lead to some 
absurd results and be disastrous for 
the business community whose import- 
ed goods are compulsorily taken charge 
of by the Trust, it is a cardinal princi- 
ple of construction of statutes that 
there is a strong presumption against 
alterations in the common lew and un- 


common law, the courts would not as- 
sume that the common law is altered. 
This is in all the authcrities. See 
Maxwell on the Interpretation of Sta- 
tutes, 12th Edition page 116 where the 
Jearned author quotes with approval of 
the statement of Lord Reid in George 
Wimpey and Co. Lid. v. B.O. A.C, 1955 
AC 169 at page 191. The principle is 
thus stated :-— 


Few principles of statutory inter- 
pretation are applied as frequently as 
the presumption against alterations in 
the common law. It is presumed that 
the legislature does not intend to make 
any change in the existing law beyond 
that which is expressly stated in, or 
follows by necessary implication from, 
the language of the statute in question. 
It is thought to be in the highest degree 
improbable that Parliament would de- 
part from the general system of law 
without expressing its intention with 
irresistible clearness, and to give any 


such effect to general words merely be- 
cause this would be their widest, usual, 
natural or literal meaning would be to 
place on them a construction other than 
that which Parliament must be suppos- 
ed fo have intended, If the arguments 
on a question of interpretation are 
‘fairly evenly balanced, that interpreta- 
tion should be chosen which involves 
the least alteration of the existing 
Law.” i 

(the underlining is ours) 
To the same effect is the rule of con- 
struction stated in Halsburv’s Laws of 
England, Vol. 36 page 412 para 625, 
“Except in so far as they are clearly 
and unambiguously intended to do so, 
statutes should not be construed so as 
to make any alteration in the common 
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law.” From the statement in para 2 of 
Section 87 it does not follow by “neces- 
sary implication” nor is there an ex- 
pression of- intention with “irresistible 
clearness” that it was the intention to 
nullify the principles 6f common law 
till then operative and to exonerate the 
Port Trust from all torts committed by 
its employees even though they may be 
acting in the discharge of their duties 
and for the benefit of the Trust. Hav- 
ing regard to the principles of con- 
struction to which we have adverted 
above, we think that we would there- 
fore not presume that the common law 
was being abrogated by this ambigu- 
ous statement. To put it in terms of 
Lord Reid’s dictum “The arguments 
on this question of interpretation are 
so evenly balanced that we must choose 
that interpretation “which involves the 
least alteration of the existing law”. 


22e Apart from that it also 
seems to us that to construe paragraph 
2 of Section 87 in the manner in whi 
the appellants want it to be construed 
would virtually render the provisions 
of Section 61-B largely nugatory. 
the construction is given that for any 
and évery misfeasance, malfeasance or 
non-feasance of its employee, the Board 
is given complete immunity, then. we 
do not see what is the sense of. pres- 
cribing. in Section 61-B any duties af 
all much less the duties of a bailee 
namely to’ take care of the goods as.a 
man of ordinary prudence would, be- 
cause even though the. employee may 
throw all prudence to the winds and act 
with utter’ negligence the Board is upon 


the contention “protected. under Sec- 
tion 87- (2). This would virtually lead 


to an abrogation of the provisions of 
Section 151 which are to be read Into 
Section 61-B. For instance, if the 
driver of a frolley belonging to the 
Port Trust knowing full well that the 
trolly bas no brakes’ functioning starts 
driving the trolley full of goods belong- 
ing to third parties and being unable 
to stop falls into the sea and the goods 
are destroyed, obviously he has not 
acted as a man of ordinary prudence 
would and therefore it would give rise 
to the statutory lability under Sec- 
tion 61-B. It would also be a_ tort, 
but so far as the tort is concerned, the 
Port Trust upon the interpretation 
pressed upon us would be completely 
exonerated from liability. That would 
lead to an anomalous result that under 
Section 61-B the Port Trust would be- 
come liable and yet be exempt. under 
Section 87 paragraph If liability 
under Section 61-B is as we bave said 
separate and distinct and the Port Trust 
can be sued, we do not see much point 
in providing that they shall not be lia- 
able for torts, under the normal law. 


The interpretation which the appel- 
lants want us to place upon the provi- 
sions of Section 87 would therefore 
lead to great hardship upon the public. 
It is a cardinal rule that a construction 
leading to gross absurdity or manifest 
public mischief or injustice should be 
avoided. See Halsbury’s Laws of Eng- 
land, Vol. 36, page 408 para 617. The 
Supreme Court has also accepted that 
rule of construction. See AIR 1967 SC 
4211 at page 1213 col. 2 (D. Sanijeeva- 
yya v. Election Tribunal Andhra Pra- 
desh). In our opinion, therefore a fair 
construction of paragraph 2. of Section 
87 would be that when it says that the 
Board shall not be responsible for any 












misfeasance, malfeasance or non-feas- 
ance of any employee ete, it only 


means that the Board ` not be res- 


etc., 
mon law prescribes. It only shows that 
it was intended to state that the exist- 
ing law relating to torts would govern 
the statutory corporation although it 
is constituted under a special Act like 


This would therefore, be 

an alternative reason why the Board 
t. escape liability. under 

87. paragraph 2. GA tes 


23. ` Then we: turn fo consider 
whether one or’ more of the byelaws 
relied upon help the appellants to es- 
cape liability. The bye-laws relied on 
are bye-laws Nos. 80, 82 and 93. So 
far as bye-law No. 80 is concerned, 
only the last sentence of it is relied on 
“The trustees will not be answerable 
or liable for any losses or deficiencies 
whatever, unless ascertained, pointed 
out to and acknowledged by the Docks 
Manager previous to the removal of 
the goods from Docks”. Before the 
learned single Judge there was some 
dispute as to who the Docks Manager 
was but then the definition in bye-law 
No. 2 (5) was referred to where “Docks 
Manager” means the trustees, officer for 
the time being in charge of any Dock 
or Docks and includes the deputies and 
assistants to the Docks Manager and 
any other officer or officers acting under 
the authority of the Docks Manager. 
That is a very wide definition and in- 
cludes any officer acting under the au- 
thority of the Docks Manager. The 
Shed Superintendent was present when 
the goods in the present case were un- 
loaded from the ship and re-loaded on to 
the trolley for conveyance to the shed. 
Admittedly several other employees were 
also present. There is nothing to show 
who were officers and who were not. It 
is not disputed that the Shed Superinten- 


dent is an officer. They were all acting 
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under the authority of the Docks Manager 
and therefore they would be included 
in the definition of “Docks Manage-” 
within the: meaning of bye-law No. &. 
The question only is whether the bye- 
law No. 80 is otherwise complied with. 
24. The learned Judge held that 
the provision of the bye-law that tae 
Board will not be answerable or liakle 
for any losses or deficiencies in tie 
goods unless they are acknowledg2d 
by the Docks Manager is inconsistent 
with the provisions of Section 61B and 
therefore invalid. In that view ine 
learred Judge did not consider wie- 
ther the plaintiffs had or had not com- 
plied with the provisions of the bye- 
law No. 80. In our opinion, the view 
which the learned Judge took upon the 
point he decided was correc: because there 
is no point in Section 61B making the 
trustees answerable for the loss, dəs- 
truction or deterioration of goods if 
they do not take the same care that a 
bailee does namely the standard of 
care of an ordinary prudent man and 
the bye-law protecting them by saymg 
that they will not be answerable or 
liable for any losses or deficiencies un- 
less (1) ascertained, (2) pointed out to 
and (3) acknowledged by the Docks 
Manager previous to the removal of 
the goods from the Docks. These are 
additional conditions put upon the liabi- 
lity created by Section 61-B. Obvious- 
ly the bye-law lays down limitations 
to the parent section. To the extent 
that the liability under the section is 
being limited by the bye-law it must 
necessarily be declared inconsistent with 
Section 61-B and therefcre invalid. 


25. But in our orinion, even as- 
suming that the words of the bye-law 
No. 80 were consistent with Section 6.-B 
we are unable to see how having re- 
gard to the facts in tha present case 
the bye-law has not been complied 
with. The words we have quoted do 
not require that the poinzing out shold 
be in writing. The plaintiffs have al- 
leged that they had orally pointed ut 
the damage before removal of the 
goods. The fact is also admitted in 
paragraphs If (c) and H(d) (i) of the 
interim consent terms namely that 
oral notice was given by the plaintiffs 
to the Shed Superintendent of damage 
to the contents of the said case No. 249 
before its clearance and delivery. There- 
fore pointing out was complied with. 
When it was so pointed out obviously 
it was pointed out with reference to 
the damage which coul be seen and 
therefore we do not see how it can be 
said that the damage was not ascertain- 
ed. To ascertain means to find out 
the fact of damage. It is not nezes- 
sary for ascertainment of damage that 
an evaluation should be made. Lastly 
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there is the term “acknowledged by 
the Docks Manager.” In paragraph u (dj 
(iii) of the interim consent terms, the 
admitted fact has keen stated that the 
Shed Superintendent had made a re- 
port relating to the damage being Ex. K 
in the suit. In the body of the report 
(we are for the time being not talking 
into account the addendum in the mar- 
in), it is said “It accidentally slipped 
from the 4 wheeler tractor and fell on 
the grourd with the result that the en-. 
tire wooden case cover was broken ex- 
posing the contents”, This report was 
made by the Shed Superintendent who, 
we have already said, would be in- 
cluded in the definition of Docks 
Manager. Therefore it is clear from 
the manner in which the accident oc- 
curred and before the goods were re- 
moved, Celivered or cleared the Docks 
Manager himself has referred to the 
damage end acknowledged it. It is nof 
necessary, in our opinion, that the as- 
certainment oor the acknowledgment 
must be of the precise valuation of 
the damage. In our opinion, therezore, 
the bye-law No. 80. assuming that it is 
legal and valid. has been complied with, 
by the respondents. ‘ 


_ 26. So far as the bye-law Nc. 82 
is concerned, it is somewhat curicusly 
worded, It says “Remarks will be 
passed on all goods landed from any 
vessel in an apparently brcken, chafed 
or damaged condition, and for all such 
goods the Trustees will neither accept 
nor admit any responsibility whatso- 
ever”. Upon the argument this bye- 
law exonerates the Board the moment 
a remark is passed. Who is to pass 
that remark is not specified. It can be 
a petty official or employee but if he 
makes the remark then the Board is 
discharged from liability or responsibi- 
lity. Moreover the remark has tc be 


passed upon “all goods ... ... ... in an 
apparently broken, chafed or damaged 


condition.” What is the significance of 
“apparently”? “Apparently” means ‘‘see- 
mingly” in contrast with “really”. There- 
fore even if the goods arə only see- 
mingly broken, chafed oar damaged, 
though not really so, a remark hes to 
be made and the Board is exonerated 
unless the consignee shows the re 
mark to be false. The bye-law does 
not insist on the real state of acfairs 
being looked at, at all nor does it require 
that the remark must be correct or 
truthful. Thus read the bye-law i 
make nonsense of Section 61-B. 


27. We therefore very ‘much 
doubt having regard to the natura of 
this bye-law that it is anything more 
than a bye-law for the guidance of ‘the 
trustees themselves, On the other hand 
if it be argued that it binds the ims 


328 Bom. {Prs. 27-30] Trustees, Port of Bombay v. Premier Automobiles A.I. E. 


porter we cannot see how it can legal- 
Iy alter so radically the liability of the 
Board under Section 61-B. Section 
61-B places the responsibility for the 
loss, destruction or deterioration of the 
goods upon the Board, where the board 
has not taken care of the goods as a 
bailee should but the bye-law accord- 
ing to the argument would exonerate 
the Board even if an incorrect remark 
is made that the goods on landing 
were damaged and subsequently it is 
found that the goods were really not 
damaged. Such an interpretation would 
immediately bring the bye-law into 
conflict with Section 61-B. As between 
two interpretations, one leading to a 
bye-law being ultra vires of a Section 
of the Act and the other giving it vali- 
dity, that interpretation is to be pre- 
ferred which makes it valid. It real- 
ly seems to us that bye-law No. 82 was 
made in order to give guidance to in- 
dividual trustees or a certain number 
of trustees against acknowledging liabi- 
a = responsibility on behalf of the 
oard. 


28. The bye-law can only be 
understood if one turns to the parent 
provision under which it could at all 
be made namely the provisions of Sec- 
tion 73. There does not appear to be 
any clause in Section 73 under which 
such a bye-law can be made except 
perhaps clause (a) which speaks of the 
making of bye-laws “for the guidance 
of persons employed by them under 
this Act”, but even the trustees would 
not fall under clause (a) because they 
are not employed by the Board under 
this Act. We wonder therefore under 
what power or provision of the law 
this bye-law could be framed. ‘If it is 
nonetheless framed and forms part of 
the Docks bye-laws it can only be 
justified because it is an internal in- 
struction to the -trustees and nothing 
more. So far as third parties are con- 
cerned, it does not affect their rights 
at all. If on the other hand it is held 
to be binding on third parties it would 
be difficult to find the power to make 
such a bye-law in Section 73. 


29. Another ‘consideration which 
militates against the applicability of 


bye-law No. 82. is even more telling. 
As its opening words show bye-law No. 
82 only refers to remarks re: “goods 
landed from any vessel in an apparent- 
Iy broken, chafed or damaged condi- 
tion ... ... «. In other words, it re- 
fers to all such goods as may first have 
been damaged in the hands of the car- 
rier, that is to say, in the present case 
until they were placed on the wharf 
from s. s. “Jalsilton Hall”. No doubt in the 
present case at the inception the defen- 
dants suggested that the case and the 


machine were broken before they were 
landed on the wharf from the ship. 
No doubt also that, that was their 
stand in reply to the notice given by 
the plaintiffs and also in their written 
statement but when it came to submit- 


‘ting the case upon the consent terms to 


the learned single Judge, it seems to us 
that the defendants abandoned the 
stand. There is nothing in the consent 
terms to show whether the internal 
grinding machine was in fact broken or 
not, prior to its landing. In fact they 


abandoned the issue to such an extent 
that they did not even want the issue 
to be decided whether it was at 

broken and this is clear from the sub- 
mission made in clause II (e) of the 
consent, terms. We have already refer- 
ed to it. _ Precisely with reference to 
the applicability of bye-lavy No. 82 
they stated that it should be determin- 
ed whether only the remark “broken” 
made in the Tally Sheet Entry rélat- 
ing to case No, 249 is sufficient to at- 
tract the application of bye-law- 82 


without reference to the fact whether 


it was so broken or not”. (Underlining 
is ours). Therefore the fact whether 
the machine was at all broken had not 
to be tried by the learned single Judge. 
All that had to be assumed was that 
an entry that it was broken was made. 
But the bye-law No. 82 though it re- 
fers to “remarks passed on all goods” 
does not bring it into operation even 
upon false or incorrect remarks but 
the fact that the goods are landed in a 
broken, chafed or damaged condition 
has to be taken into account. We do 
not think that it was intended by bye- 
law No. 82 to make the remarks so to 
say binding or conclusive as to the 
factum of damage. Therefore if it is 
proved that the goods were not bro- 
ken, chafed or damaged, the mere re- 
marks cannot carry the matter any fur- 
ther, nor will’ bye-law No. 82 apply 
only upon those remarks. 


30. The submission in paragraph 
It (ce) of the consent terms moreover 
merely says that “issues Nos. 3 and 4 
should be decided on the assumption 
that the claim of the defendants is that 
the mere fact that the remark “bro- 


ken” was made in the Tally Sheef 
Entry relating to case No. 249 is suf- 
cient to attract the application of bye- 
law 82”. It does not enjoin upon the 
court that it must not consider whe- 
ther the remark is correct or not. TE 
was specifically argued before us thaf 
the remark is false if it was intended 
to convey that the. case or the goods 
were damaged prior to their landing on 
the wharf, and that if the remark is 
false then no question of the applicabi- 
lity of any bye-law on its basis can 
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arise, While we are not entitled to go 
into the question whether the goods 
were damaged or not, by virtue of the 
consent terms, we think that we are 
not precluded from considering whe- 
ther the remark we true or false so 
far as paragraph IL (c) of the consent 
terms is concerned. 


31, A glance at Ex. K which is 
the report of the Shed Surenntendent 
made on the very day the goods were 
landed namely 2list February 1960, 
would -show the very dubious nature 
of the remark, In the body of the 
report there is no statement that the 

grinding machine was damaged kefore 
fhe landing. Although there is a state- 
ment that it accidentally slipped from 
the 4 wheeler tractor and fell on the 
ground with the result that the entire 
wooden case cover was broken and the 
contents exposed, long after this state- 
ment was made on 2ist February, 1960 
an asterisk was put efter the pessage 
we have referred to and by war of 
interpolation the remark.was alleg2d to 
be made “The case was. remarkec for 


as broken at the time of landing C. C.. 


M/s. Scindia Steam. This Deparment 
cannot accept any liability in the 
above incident.” This remark was add- 
ed on 14th March 1960 by whom it is 
difficult to find, but the manner in 
which this interpolation was made 
speaks volumes against the genuireness 
of the remark. An attempt. was ‘made 
fo buttress its genuineness by ‘ refe- 
rence to what is known as the Tally 
sheet (Ex. 2) but then again the origi- 
nal tally sheet is not before us ard 

that is to be found is the remark in the 
‘remarks column’ “broken”. The Tal- 
ly Sheet is dated 21st Ses 1960. 
Now this may imply as well that i was 
broken when landed or that it was 
broken in the incident that took place. 
Nothing is made clear. We can see 
no reason why the Tally Sheet should 
be read only to mean that it was bro- 
ken before landing. Moreover the re- 
port of the Shed Superintendent mili- 
tates against the entry in the Tally 
Sheet because the report made or the 
Qist February, 1960 is completely silent 
as to the damage. It is only the sub- 
sequent remark interpolated on 14th 
March 1960, that may support the tal- 
ly sheet, The last column of the Tally 
Sheet can be entered at any time. 
There is no guarantee that all this was 
written on the very day namely 21st 
February, 1960. The whole entry in 
our opinion is so suspicious upon such 
material as has been placed before us 
that we cannot accept that there was 
any genuine remark made. For these 
reasons we do not think that bye-law 
No. 82 is at all attracted, We affirm 


-case they would be for “guidance” 


lied strongly upon a 
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the findings of the ee single Judge 
as to bye-law No, 82. 

32. Then we turn to bye-law No. 
93 and it is couched in languaze re- 
miniscent of bye-law No, 82 “The Trustees 
will accept no liability or resporsibility 
or whatsoever for loss or damage to 
goods unless notice of lass or cf the 
damage alleged shall have been receiv- 
ed prior to shipment or delivery as 
the case may be”. ki learned single 
Judge also declared this bye-law ultra- 


- vires on the same reasoning tkat he 


adopted in the case of bye-law No. 80. 
They both placed additional corditions 
to the liability created by Section 61-B 
and to the extent that, that liability is 
thereby restricted it virtually amounts 
to restricting Section 61-B itself. We 
are in agreement with the findings of 
the learned single Judge so far as bye- 
law No. 93 is concerned. 

33. We may further make two 
points in relation to these’ bye-laws 
Nos. 80, 82 and 93. Firstly thet Sec- 
tion 61-B itself makes it subject to the 
other provisions of “the Act”, When 


it says “Act” we do not for a moment 
suppose that it was intended tc apply 
the byve-laws made under the Act. The 
whole argument invoking the bye-laws 
to whittle down the liabilities of the 
Board under Section 61-B is based upon 
a cardinal misconception as =o the 
rule cf construction. No bye-law made 
under an Act can claim to nullify or 
modify any provisions of an Act unless 
the Act itself so provides and there is 
no such provision in the Bombey Port 
Trust Act nor was any other provision 
pointed out. All these bye-laws are made 
under Section 73 of the Act end no- 
where is there any power æveñ to 


‘modify or. limit any provision >f the 


Act by making of the bys-laws, We do 
not therefore think that upon the sort 
of liability that we have found proved 
in this case (i. e, under Section 61-B) 
any provision of any of the kye-laws 
can help to get over that Kability. 
Secondly we may also add that having 
had our attention drawn to the provi- 
sions of Section 73 and its clauses (a) 
to (g), we have experienced consider- 
able culty in finding under which 
clause of Section 73 one or more of 
the bye-laws invoked were made un- 
less they were made under the power 
under clause (a) of Section 73 im oe 
only 
In our opinion upon a plain reeding of 
the .bye-laws they do not afet the 
liability of the defendants in the sligh- 
test degree: We hold that none of the 
bye-laws invoked exonerates the appel- 
lant defendant from the liabilit 


34. The learned single Judge re- 
decision >f the 
Division Bench īn 64 Bom LR 670 = 
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{AIR 1963 Bom 45) for the view which 
he took and since it has been referred 
to in the arguments before us we may 
deal with that decision. We think we 
have said enough upon the provisions 
of Section 61-B and Section 87 to show 
‘what we think is tthe correct inter- 
pretation of the two sections. We ‘have 
Shown that Section 61-B merely re 
ates artificially with the aid of statute 
a liability comparable to ‘that ‘of: a 
bailee under Sections 151, 152 and 4161 
of the Contract Act, but those sections 
are referred to only in order to deli- 


neate the nature of the responsibility of . 


the Board and the reference to ‘these 
sections does not make the Board a 
tbailee. We have also shown that Sec- 
tion 61-B has nothing whatsoever to do 
‘with any malfeasance, misfeasance or 
non-feasance, that is to say with ‘the 
subject of torts at all, although one 
and the same act may happen to be a 
‘breach of a statutory duty under Sec- 
tion 61-B and the commission of a tort 
under Section 87, paragraph 2. Upon 
this view we must confess that many 
of the reasons which impelled the deci- 
sion of the Division Bench in 64 Bom 
LR 670 do not commend themselves to 
us. At page 673 the learned . Judges 
-who decided Gulam Hussain’s case, 64 
Bom LR’ 670 = (ATR 1963 Bom 45) 
stated “The scope and the effect of the 
second para of Section 87 ds to protect 
the Board from the vicarious liability 
which they might have otherwise in- 
eurred for the torts committed by their 
employees in the course of employ- 


ment”. (the underlining is ours) ‘with 


great Taped ‘we are unable to accept 
the. words underlined in the statement 
above, for the reasons ‘which we have 
already given that in our view para- 
graph 2 was not intended as a ‘positive 
enactment of any new law but was ïn- 
corporated in Section 87 merely to in- 
dicate that the normal liability for torts 
in common law will continue to ‘ope- 
rate so far as the Board is concerned 
after its incorporation ‘and ïn spite of 
the fact that they have the character 
of trustees, i.e. that the Board ‘will 
not be liable for the torts of its emplo- 
-yees acting beyond the scope of. their 
duties. We cannot, therefore, accept 
that the second ‘paragraph ‘includes 
eases where vicarious liability may ‘be 
incurred for torts committed by emplo- 
yees in the course of employment. 
Paragraph 2 exempts the Board from 
liability to the extent that the com- 
mon_ law so exempts if. For all acts 
done in the- course of employment the 
Board would be liable for the acts of 
its employees and that it seems to us 
is the correct position so far as para- 
‘graph 2 is concerned, Secondly in the 
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latter part of -the same paragraph the 
learned: Judge has distinguished be- 
tween direct responsibility of the Board 
itself and the responsibility of any of 
its ‘employees, in order to show the 
distinction batween Sec. 61-B on the one 
hand and Section 87, paragraph 2. Wel: 
are unable to find any warrant for that 
distinction upon the terms of Section 
61-B, or paragraph 2 of Section 87. On 
the other hand, it seems to us that 
though no doubt by reason of para- 
ae 2 of Section 87 it is the responst- 
bility only of employees, that is being 
dealt - with so far as Section 61-B is 
concerned. it includes the responsibility 
both of the Board as well as of its em- 
‘ployees and there is nothing. to com- 
pel us to make the distinction between 
the employer and his servants or agents 
so far as Section 61-B is concerned. Asi © 
regards Section 87 we are also unable 
to accept the following observation at 
page 674:— 


"As stated above, ‘this rovion 
{Section 87) is intended to meet a yet 
different situation. The second para. o 
‘Section 87 does not say that the Board 
shall not be responsible for any loss or 


damage caused ‘by any misfeasance, mal- 


feasance, or mnon-feasance of any em 
ployee appointed under the Aci.” - 
With great respect, we are unable fg 


- find. this distinction upon the termino- 


logy of paragraph 2.02 Section 87- 


3D. We may, however, say that 
upon the facts of that case, were we 
to decide Gulam THussain’s case, 64 
Bom LR 670 = (ATR 1963 Bom 45) we 
would have reached the same conclu- 
sion. We say this here precisely þe- 
cause in tha. course of the arguments 
before us when we indicated our views 
upon the- interpretation of Section 61-B 
and Section 87 counsel urged that. the 
matter may be referred to a larger 
Bench because of the view which we 
have taken as to the reasoning in 
Gulam Hussain’s case. We might have 
considered doing so provided In our 
opinion ‘Gulam Hussain’s case upon the 
view which we- have taken can be con- 
sidered to have been wrongly decided, 
but in. our opinion it has not been 
wrongly decided. It has been decided 
correctly and we say.so with greatest 
respect, but for reasons with which we 
are unable to agree. .It is not neces- 
sary therefore to refer this case to a 
larger Bench merely because a subse- 
quent Division Bench does not agree 
with one or more of the reasons there- 
The conclusion reached in Gulam 
Hussain’s case is binding upon us and 
with respect we follow it subject to 
what we have said above. 


36. Then there remains the fagl 


_ point raised in the appeal and that Is 
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as regards the notice in this case. It. 
was urged that having regard to the 
provisions of sub-section (1) of Section 
87 a notice is an essential pre-cond_tion 
to the institution of a suit ageinst the 
Board. The issue whether, if the Board 
acts in breach of a statutory duty it is 
still doing or purporting to do some- 
thing in pursuance of this Act, has nof 
been raised before us. We will as- 
sume, therefore, that the present was a 
suit of the nature which fell under sub- 
section (1) of Section 87. A notice has 
actually been given. The defendants in 
their written statement have challeng- 
ed the notice and stated that “the said 
notice dated 5th June 1960 purporting 
to be under Section 87 of the said Act 
does not comply with the provisiors of 
the said Act and is invalid”. 
paragraph 13). This charge is extr2me- 
Iy vague andit is impossible to ascer- 
tain what was intended, But issues 
Wos. 9, 10, and 11 submitted for the 
decision of the learned single Judge by 
the interim consent terms pcses the 
question whether the plaintiffs -were 
bound to give a notice under Section 
87 and whether the notice was invalid 
as alleged in paragraph 13 of the 
written statement. We have already 
reproduced that part of paragraph 13. 
In the arguments before us comnsel 
elaborated what was left in doubs in 
the written staternent. He urged that 
the notice relies exclusively upon the 
liability for tort against the Foard 
whereas in the plaint the liability is 
founded exclusively on the breach of 
the statutory responsibility under Sec- 
tion 61-B as we have found. Therefore 
the notice did not give any indication 


of the claim as it has been actually 
put forward in the plaint and the 


plaint is liable to be dismissed on that 
short ground. A minor point which 
was raised in the course of the erfu- 
ments before us may be disposed of 
bere. In indicating what are the re- 
quirements of the notice Section 87, 
paragraph 1 uses the words “and of 
the cause thereof’ and also the words 
“from the accrual of the cause of such 
suit or other proceeding”. It wes doubt- 
ed whether the word “cause” means 
the same thing as cause of action as is 
commonly understood in law and as is 
referred to in the Code of Civil Pzoce- 
dure in Section 20 for instance, but If is 
unnecessary in our opinion to decide 
this issue because whether it B a 
cause of the suit or cause of action for 
the suit it seems to us that having re- 
gard to the actual notice given in this 
ease the notice stated both very clear- 
ly. 


37. The gravamen of the com- 
plaint is that the notice does not men- 
tion the statutory liability of the de- 


(See 
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fendants under Section. 61-B and there- 
fore dees not support the cause or the 
cause of action pleaded in the suit. We 
cannot accept this contention. In the third 
paragraph at the end of the notice the 
facts of the claim are clearly stated as “I 
am further instructed to state that whilst 
the said case was being hauled by 


the Port Trust Dock authorities on 
a fourwheeled truck by tractor in 
the open behind shed No. 1 Al- 
exandra Dock it slipped and fell on 
the ground with the result that the 
entire wooden case was completely 
broken exposing the contents thereof, and 
owing to damage so caused the machi- 
nery wrapped in the said case had be- 
come useless as stated above.” It may 
be that Section 61-B is not in terms 
mentioned, but at least it can be said 
in favour of the plaintiffs that neither 
is S. 87 mentioned, The plaintiffs, how- 
ever alleged negligence, malfeasance and 
non-feasance on the part of the adminis- 
tration and itis that which has been seized 
upon to say that the notice was found- 
ed in tort. But counsel has also stat- 
ed “and/or acts of misconduct on the. 
part of your employee and therefore it 
is submitted that the Bombay Port 
Trust is bound to pay the value of the 
said machinery.” 


Now misconduct does mean conduct 
contrary to .duty, though it mav 
also include misfeasance. malfeasance 


or non-feasance. Therefore when acts 
of misconduct are charged it seems 
to us. that counsel intended to imply 
breach of duty imposed upon the board 
and as we have said vis-a-vis the goods 
of third parties in their possession the 
duty is that prescribed by Section 61-B. 
Therefore the cause or cause of action 
for the suit was sufficiently stated in 
the notice. It is a settled rule of con- 
struction of notices that notices are to 
be construed ut res magis valeat quam 
pereat. that is to say with a view to 
make sense cut of them and not with 
a view to find fault with them, and 
having regard to the totality of this 
notice we are satisfied that a “cause” 
or cause of action has been set out in 
the plaint and which has ultimately 
been found by the learned single Judge 
in favour of the plaintiffs. We hold 
that the notice was in compliance with. 
paragraph 1 of Section 87 and was a 
good and valid notice. 


38. These were all the conten- 
tions. raised in this appeal and in our 
opinion the contentions feil. The ap- 
peal is dismissed with costs. The 
amount of Rs. 500/- deposited by the 
appellants may be withdrawn by the 
attorneys for the respondents towards 


their costs. 
Appeal dismissed. 
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AIR 1971 BOMBAY 332 (V 58 C 57) 
MODY, AG, C. J. AND VAIDYA, J. 


M/s. Kamal Agency and others, 
Petitioners v, The State of Maharash- 
tra, Respondent. 

Mise. Petn. No. 748 of 1969, D/- 
8-9-1970. 

(A) Constitution of India, Schedule 7, 
List 1, Entry 40 — Lottery is per se 
gambling and to. that extent List 1, 
Entry 40 overlaps Entry 34 in List Il. 
The power to legislate in respect of lot- 
teries including those organised by 
States vests exclusively in the Union. 
(X-Ref.: — Article 246 and Schedule 7, 
List II Entry 34), AiR 1963 SC 703, 
Rel. on. (Para 15) 

When there is overlapping between 
the entries in List I and List O, the 
power conferred on the Union Parlia- 
ment under any entry in List I must 


prevail over the power of a State Legis- 
List TI. As 


lature under any entry in 

a consequence, the power of a State to 
legislate in respect of gambling would 
not include a power to legislate in res- 
pect of a lottery organised by a State. 
(Para 15) 


(B) Constitution of India, Article 73 


» Executive power of the Union in res- 


pect of lotteries organised by. State ex- 
clusively vests in the Union by virtue 
of Article 73 read with Schedule 7 List 
I, Entry 40 irrespective of whether any 
legislation has already been passed by 
it or not in respect of lotteries. (X-Ref.: 


Constitution of India, Article 162). AIR 
1955 SC 549, Rel. on. (Para 16) 
(C) Constitution of India, Article 


258 (1) — Provisions of Article 258 (1) 
override those relating to distribution 
of executive power under Articles 73 
and 162. Entrustment of executive 
power of Union under Article 258 (1) 
has to be made by the President with 
the consent of the State Government 
concerned. (Para 17 

(D) Constitution of India, Article 
162 —- A lottery organised by a State 
neither under, nor in accordance with 
any legislation of Parliament in that be- 
half nor in accordance with a valid 
entrustment under Article 258 (1) would 
be unauthorised and unlawful. (X-Ref.: 


Schedule 7, List I, Entry 40 ar Article 


258 (1)). ara 18) 

Function of Entry 40 is merely to 
set out a matter in respect of which the 
Union Parliament has legislative power. 
If a State lottery is organised by any 
State in the exercise of its executive 
power, authority for if must be found 
in some provision of the Constitution 
itself. Simply because Entry 40 men- 
Hons “Lotteries organised by a State”, 
it does not mean that this Entry, by it- 
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self, without i else, envisages 
authority in the State to lawfully, Í. e. 
with authority, organise a lottery for 
that State. (Para 19} 
Held, that the cīrcular letter dated 
1-7-1968 issued by the Deputy Secre- 
tary, Government of India to the Chief 
Secretaries of the State Government re- 
garding the conduct of lotteries by them 
was not an entrustment ‘by the Presi- 
dent within the meaning of Article 258 
(1). The letter merely intimated to the 
State Governments the decision as to 
policy of the Central Government. 
a 21 


(Par 

(E) Constitution of India, Article 
298 — Lottery is per se gambling which 
is an extra commercium activity whe- 
ther conducted by a State or a private 
person. Executive power of State under 
Article 298 cannot extend to lotteries. 
AIR 1957 SC 699, Applied; AIR 1967 SC 
1368, Explained. Q. 0. C. J. Appeal No. 
21 of 1969, D/- 25-3-1969 (Bom), Not 
followed in view of the above SC deci- 
sion. (Paras 23, 24) 

If the executive power of a State 
cannot extend to lotteries as on the basis 
of organising and conducting lotteries 
being carrying on of trade or business, 

larly, the executive power cannof 
extend to the making of a contract 
when the contract is merely a part of 
the activity of n organising or conduct- 


ing of a lotte (Para 23) 
(F) Penal ‘Code (1860),. Section "294-A 
— Though only a particular activity 


out of the series of activities invelved 
in conducting a lottery is made a puni- 
Shable offence it does not mean that 
the other activities are la i 

(Para 27) 


A distinction must be made bet- 
ween the two categories into which acts 
which are not la can be divided. 
An act may not be lawful and may be 
made into a penal offence and there- 
fore punishable, but in the other cate- 
gory would fall acts which are not law- 
ful yet not punishable crimes but which 
may entail only civil consequences. ` 

(Para 277) 

(G) Bombay Lotteries (Control and 

ax) and Prize Competitions (Tax) Act 
ries of 1958), Section 32 (b) — Provisions 
of Act do not apply to a lottery organis- 
ed or conducted by State Government 
lawfully i.e., with due authority. (X-Ref: 
Section 3) {Para 28) 


A lottery conducted and organised 
by a State without due authority be- 
comes unla by reason of Section 3 _ 
and the other provisions of the Act are 
attracted. (Para 28} 

Held, that the Maharashtra State 
was competent to prohibit the sale in 
the State of lottery tickets conducted 
unlawfully by the other States. 

(Paras 28 and 29} 
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(Œ) Constitution of India, Schedule 
%, List H, Entry 34 — When a State 
Jottery is not lawfully organised by 
the State it amounts to betting and 
gambling and thus falls within Entry 34 
ef the State list. The State Government 
is therefore competent to legislate in rzs- 
pect of the same. It can also take even 
executive action in respect of the un- 
lawful lottery of another State, (X-Ref.: 
Article 162.) ara 29) 
Cases Referred: Chronological Paras 
(1969) 0.0.C.J. Appeal No. 21 of 
1969, D/- 25-3-1969 (Bom), Navin- 
chandra C. Shah v. State of Maha- 


26 
aoo Writ Petn. No. <= of 1969, 
D/- 2-4-1969, (Mys), K . Vasude- 
van vV. State of ‘leg 
(1967) AIR 1967 SC 1368 (V 54) = 
1967-3 SCR 50, Krishna Kumar 
a V. Jammu and Kas 


State 
(1963) AIR 1963 SC 703 (V 50) = 
1963-2 SCR 26, Gujarat University 
bri Krishna 


v. S ; 
(1957) AIR 1957 SC 699 (V 44) =: 
gt SCR 874, State of Bombay 
R. D. Chamarbaugwala 23 
(1955) AIR 1955 SC 549 (V 42) =: 
(1955) 2 SCR 225, Ram Jawaya 
os v. State of Punjab 


Parikh with Miss Sheela P. 
Pakshi, pi Petitioners; Atul M. Setal- 
vad with R. J, J oshi, for Respondents; 


the State of Uttar ‘Pradesh. 


MODY AG. C. ¥.:— This a peti- 
tion by prayer (b) of which the peti- 
tioners pray for a Writ of Mandamus 
under Article 226 of the Constitution of 
India against the State of Maharash-ra 
ordering the respondents to forbear 
from doing any act or thing so as to 
prevent, obstruct or interfere in any 
manner with the free and unrestricted 
sale and distribution of and/or leadings 
in lottery tickets of lotteries organis ed 
or conducted by any other State in 
India by the Petitioners. 


Qe The question raised by this 
Petition is: Whether a State Government 
has power or authority to prevent sale 
of or dealings in tickets of State Lot- 
teries organised and conducted by any 
other State in the Union of India in so 
far as such.sales or dealings take place 
within the territory of the State of Maha- 
rashtra, which is tbe respondent in tais 
Petition. Ai 


ae The first petitioner is a part- 
nership firm, of which the -second peti- 
tioner is a partner. The first Petitioner 
has been appointed an Agent by esch 
of the States of Kerala, Punjab, Bar- 
yana, Rajasthan, Uttar Pradesh, west 
Bengal, Tamilnadu, Jammu and Kash- 
mir, Madhya Pradesh and Assam Zor 
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sale within the territory of the respon- 
dent State of tickets of lotteries organis- 
ed and conducted by each of those 
States, The first petitioner also sells with- 
in the territory of the respondent State 
tickets of lotteries organised and con- 


‘ducted by the respondent State, 


4. The third petitioner has been 
appointed by the responder:t State as 
an agent for the sale within the terri- 
tory of the respondent State of tickets 
of lotteries organised and conducted by 
the respondent State. The third peti- 
tioner also sells within the territory of 
the respondent State tickets of lotteries 
organised and conducted by many other 
States of the Union of India, 

There exists in the respon- 
dent ‘State the Bombay Lotteries (Con- 
trol and Tax) and Prize Competitions 
(Tax) Act, 1958, hereinafter referred as 
“The Bombay Lotteries Act”. Section 3 
of the Act provides: “Save as provid- 
ed by this Act, all lotteries are unlaw- 
ful”. Material portions of Section 32 


ei— 
Fa RR in this Act shall ap- 
ply ggr 


(b) A lottery organised oe the Cen- 
tral Government or a State Govern- 
ment; 

(c) a lottery specially authorised by 
the State Government.” 

The Act prohibits organising 
of lotteries and sale and distribution of 
tickets of such lotteries as also certain 
acts and transactions connected there- 
with except under a licence granted fo 
the respondent State and makes violation . 
of such prohibition a punishable offence. 
The provisions of the Act would nof, 
however, by reason of the exceptions 
made in clauses (b) and (c) of Section 
32, apply to lotteries organised and 
conducted by the Central Government 
or a State Government or by the res- 
pondent State itself. 


7. ©- The police authorities seized 
from the petitioners certain tickets of 
lotteries organised and conducted by 
certain States other than the respon- 
dent State. 

8. By prayers (a), (b-1} and (b-2) 
of this Petition the petitioners pray for 


return of the. seized tickets and for 
damages in respect of such seizure, As 
a result of an order made in this Peti- 


tion on 29th October 1969, prayers (a). 
(b-1) and (b-2) do not survive and what 
survives is only the relief prayed for as 
aforesaid by prayer (b). By the said 
order the petitioners were ordered fo 
serve the Rule issued in this Petition, fo- 
gether with a copy of this Petition, up- 
on the States of Assam, Haryana. 
Jammu and Kashmir, Kerala, Madhya 
Pradesh, Orissa, Punjab, Rajasthan, 
Tamil Nadu, Uttar Pradesh and (West 
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Bengal and also the Union of India. All 
the States and the Union of India have 
been served in accordance with the said 
order, Only the State of Uttar Pradesh, 
however, has appeared at the hearing 
before us. 


9; Mr. Parikh, the learned Coun- 
sel for the petitioners, argued, 


(1) The language of Entry 40 of © 


List I of the Seventh Schedule to the 
Constitution itself pre-supposes that a 
State has power to organise and conduct 
a lottery; a lottery organised by a State 
would, 
Parliament can legislate in respect of 
such lottery. only affer it is organised 
by the State and further, as a conse- 
quence, that any activity of a State re- 


lating to the organising and conducting. 


of such a lottery would be a lawful ac- 

tivity; 
(2) Articles 73 and 162 of the Con- 

stitution deal with only distribution. of 


executive powers between the Union 
and a State. The executive powers of 


a State are not only those. mentioned in 
Article 162. A State has an executive 
power under Article 298 to carry on 
any trade or business and to make con- 
tracts for any purpose, A lottery con- 
ducted by a private person may be 
shunned but a lottery organised by a 
State would stand on a different’ foot- 
ing because it would be for the benefit 
of the public generally and that there- 
fore a lottery organised by a State is 
a business or trade or the making of a. 


contract and is therefore within the. 


executive powers of a State. It may „be 
stated straightway that Mr. P ) 
specifically stated that he did not at 
this stage canvass protection under 
Article 19 (1) (g) and further that, as 
a matter of- fact, he did not advance any 
argument based upon Article 301. 


. ` (3) In respect of the Bombay Lot- 

teries Act Mr. Parikh contended that 
in respect of a lottery organised by a 
State no other State-has power to legis- 
laie because under the provisions con- 
tained in Entry 40 of List I the power 
is in the Parliament and that therefore 
the provisions of the Bombay Lotteries 
Act, in so far as they are sought to be 
invoked in respect of a lottery organis- 
ed by a State, are beyond the compe- 
tence of the respondent State. 


(4) In view of the provisions of 
Article 73 no State can have any exe- 
cutive power in respect of a lottery. 
organised by another State and the 
former State can take action against 
or in respect of such a’ lottery only if 
the Parliament passes legislation in res- 
pect of such lottery already organised 
and then delegates power in respect of 
it to another State to fake preventive 
action, He pointed out that there is 
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no such legislation passed by the 
Parliament, nor any such order in fav- 
our of the respondent State, He con- 
tended that therefore the respondent 
State can take no executive action 
against sale, distribution, etc., within the 
territory of the respondent State of a 
lottery organised by another State. 


_ (5) He pointed out that under See: 
tion 32 (b) of the Bombay Lotteries 
Act a lottery organised by a State is 
exempted from the application of that 
Act, that a lottery organised by ano- 
ther State is lawful, but that even if 
the lottery is not lawful it is yet a lot- 
tery organised by a State and is entitl- 
ed to the exemption under Section 32 
(b) and the , respondent State cannot 
take any action under that Act in res- 
pect of such a lottery, 


10.. On behalf of the State of 
Uttar Pradesh, however, not only were 
the arguments advanced by Mr. Parikh 
adopted as their arguments, but, in ad- 
dition, reliance was placed on the Cir- 
cular letter of the Government of India 
dated Ist July 1968, relied upon by the 
State of Uttar Pradesh in the. affidavit 
filed herein on its behalf. It was con- 
tended that, that letter amounts fo an 
entrustment of the nature mentioned in 
Article 258 (1) and, secondly, that the 
only object of that letter was to safe- 
guard the interests of only those State 
Governments which, as a matter of 
policy, did. not desire to start State Iot- 
teries and that accordingly a State like 
the -respondent State which does nof 
as a matter of policy abstain from run- 
ning a State Lottery cannot have any 
objection on principle to the sale of 
lottery tickets of other States within 


its territory. . 


Wi. - IE may be neted that Mr.. 
Parikh did not advance any argument 
on the basis of, or in respect of, the 
said letter dated Ist July 1968. 


12: Mr, Setalvad, the learned 
Counsel for the respondent, has urged 
certain arguments which can convenient- 
ly be reduced to five groups as fol- 
lows :— 

(1) Under the relevant provisions of. 
the Constitution of India a lottery orga- 
nised and conducted by a State is un- 
lawful unless it is in accordance with 
a law, if any, enacted by Parliament or 
unless the functions or powers of the 
Government of India have been entrust- 
ed to the State Government under the 
provisions of Article 258 (1); 

(2) There is no such law enacted 
by Parliament, nor any valid entrust- 
ment by. the Government of India. He 
contended that the said Circular letter 
of the Government of India dated Is 
July 1968 is not such a valid entrust- 
ment; = s 


1971 


(3) If that letter dated Ist July 
1968 be treated as such valid entrust- 
ment, the conditions laid down therein 
have not been shown to have been ful- 
filled by the State whose lottery tick=ts 
are being sold and distributed within 
the territory of the respondent State. 


(4) Lottery is per se gambling and 
is not trade or business or commerce 
and is therefore not entitled to protection 
under Article 19 (1) (g) or Article 201 
of the Constitution of India, nor has a 
State any executive power in resp2ct 
thereof under Article 298; and 


(5) What are excepted under Sec- 
tion 32 (b) of the Bombay Lotteries 
Act are lotteries lawfully organised by 
a State and therefore, unless a lottery 
organised by another State is lawful, in 
the sense that it is authorised, the res- 
pondent State is entitled to take action 
against or in respect of it under he 
provisions of the Bombay Lotteries Act. 


13. Now Entry 40 of List I peo- 
vides :-—~ 

“Lotteries organised by the Govern- 
ment of India or the Government oj a 
State.” 

14, Entry 34 
vides :-— 

“Betting and gambling.” 

15. Lottery depends purely on 
chance and involves no skil or kncw- 
ledge. It is, therefore, gambling. The 
above two entries therefore overlap to 
the extent that the lotteries mentioned 
in the above Entry 34. Article 246 con- 
fers on the Union Parliament exclusive 
power to legislate in respect of entries 
in List I which would include lotteries 
organised by a State. On the hasis of 
the ratio laid down by the Supreme 
Court in Gujarat University v. Shri 
Krishna, ATR 1963 SC 703, when there is 
such overlapping between the entries in 
List I and List H, the power conferred on 
the Union Parliament under any entry in 
List I must prevail over the power o= a 
State Legislature under any entry in List 
IL Asa consequence, the power oi a 
State to legislate in respect of garrbl- 
ing would not include a power to leris- 
late in respect of a lottery organised by 
a State. The power to legislate in 1es- 
pect of the latter vests exclusively in 
the Union Parliament. 


16. Articles 73 and 162 deal with 
distribution of executive power of -he 
Government of India and of the Staes. 
Article 73 (1) provides that subject to 
the provisions of the Constitution, zhe 
executive power of the Union extends 
to the matter with respect to which 
the Parliament has power to make laws. 
Article 162 provides that subject to che 
provisions of the Constitution. the exe- 
cutive power of a State extends to she 


of List OD reo- 
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matters with respect to which the 
Legislature of that State has power to 
make laws. As the power to legislate 
in respect of lotteries organised by a 
State is exclusively in the Union Parlia- 
ment, the executive power also in res- 
pect of lotteries organised by a State 
would be exclusively in the Government 
of India by reason of the operation of 
Article 73 and conversely a State would 
have no executive power in respect of 
a lottery organised by a State As 
pointed out by the Supreme Court in 
Ram Jawaya Kapur v. The State of 
Punjab, (1955) 2 SCR 225 = (AIR 1955 SC 
549}, Arts. 73 and 162 of the Constitution 
do net contain any definition as to what 
the executive function is and what activi- 
ties would- legitimately come within its 
scope as they are primarily concerned 
with the distribution of executive power 
between the Union on the one hand and 
the component States on the other, but 
they do not mean that it is only when 
Parliament or the State Legislature has 
legislated on certain items appertaining 
to their respective lists that the Union 
executive or the State executive, as the 
case may be, can proceed to function 
in respect of them. It has further 
pointed that the language of Article 162 
clearly indicates that the pcwers of the 
State executive do extend to matters 
upon which the State Legislature is 
competent to legislate and are not cop- 
fined to matters over whic legislation 
has been passed already and that the 
same principle underlies Article 73. 


17. Now the material words in 
the above Entry 40 are “Lctteries orga- 
nised by a State”. Although the word 
used in Entry 40 is “organised”, it re- 
fers to a lottery which a State can orga- 
nise. A State’s power to legislate in 
respect of organising a lottery for that 
State would have to be found, if af 
all, within List TT. As seer earlier, in- 
asmuch as the Union Parliament has 
the exclusive power to legislate in res- 
pect of a lottery organised by a State, 
no State would have legislative power 
in respect of that matter. Consequent- 
ly, by reason of the provisions of Arti- 
cle 73, the executive power to organise 
a State lottery would vest exclusively 
in the Government of India and no 
State would have such executive power. 
There can however be one exception 
and it vould be if there is an entrust- 
ment of such power in favour of a 
State in accordance with. the provisions 
of sub-article (1) of Article 258. The 
latter provides: 


“Notwithstanding anything in this 
Constitution, the President may with 
the consent of the Government of a 
State, entrust either conditionally or 
unconditionally to that Government oan 
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to its officers functions in relation to 
any matter to which the executive 
power of the Union extends.” 


The non obstante clause in the beginning 
of this sub-article shows that the provi- 
sion of that sub-article overrides the provi- 
sion relating to the distribution of exe- 
cutive powers under Arts. 73 & 162. What 
is to be noted is that the entrustment 
contemplated by this sub-article is to 
be by the President of India and that 
too with the consent of the Government 
of the State in whose favour the entrust- 
ment is to be made. 


18. It is, therefore, clear from 
the above provisions of the Constitution 
that no State Government can organise 
or conduct a lottery save and except 
according to the provisions of the law, 
if any, enacted by the Parliament cr 
unless the functions or powers of the 
Government of India are entrusted to 
the State Government under and in ac- 
cordance with the provisions of Article 
258 (1) and only to the extent that the 

ctions or powers are so entrusted. 
It follows, therefore, that as State loi- 
teries are exclusively within the legis- 
lative competence of the Parliament 
and therefore, in view of Article 73, 
within the executive competence of the 
Government of India. no State Govern- 
ment can organise a State lottery in the 
absence’ of such an entrustment under 
Article 258 (1). If a component. State 
of the Union organises a lottery in the 
absence of any legislation in that be- 
half of the Parliament or in the ab- 
sence of a valid entrustment under Arti- 
ele 258 (1), the lottery would not be 
lawful. The word “unlawful” can have 
two meanings. The word can be used 
in the sense of unauthorised or pro- 
hibited. It can also be used in an- 
other sense, as referring to something 
which is not only unauthorised or pro- 
hibited, but which is a punishable 
crime or offence. It is, in the former 
sense of “unauthorised” that. a lottery. 
not organised by a State under or in 
accordance with a legislation of Parlia- 
ment or in accordance with a valid en- 
trustment under Article 258 (1) would 
not be lawful. 


19. Mr. Parikh contended thet 
Entry 40 of List I itself contemplates 
that a lottery can be organised by a 
State and that such a lottery would 
itherefore be lawful. In _our _opinion, 
Ithe function of Entry 40 is merely _to 
set out a matter in respect of which 
the Union Parliament has legislative 
ipower.. A lottery can, if at all, be orga- 
nised either in accordance with the 
legislation passed by a State or in ex- 
ercise of the executive power of the 
State. If the validity of a lottery hes 
to be adjudicated upon from the point 
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of view of the exercise of power by a 
State Legislature, such a power must 
be found in List II. If a lottery is orga- 
nised by a State in exercise of its exe- 
cutive power, the requisite executive 
power or authority must be found in 
the relevant provisions of the Constitu- 
tion. In view of the said Entry 40 no 
State Legislature can have power to 
legislate in respect of a lottery orga- 
nised by that State.- It is only the 
Union Parliament which can legislate 
in respect thereof, If a State lot- 
tery is organised by any State in 
the exercise of its executive power 
authority for it must be found in some 
provision of the Constitution itself. 
Simply because Entry 40 mentions 
“Lotteries organised by a State”, it does 
not mean that this Entry, by itself, 
without anything else, envisages au- 
thority in the State to lawfully, ie. 
with authority, organise. a lottery for 
that State. 


20. The said letter dated Ist 
July 1968 relied upon on behalf of the 
State of Uttar Pradesh is as under :— 
“No. 29/11/67-P. IV IMMEDIATE 1 
Government of India, 

Ministry of Home Affairs. 


O, 
The Chief Secretary to the Govern» 
ment of (all States) 


New Delhi-11, 
the ist July, 1968. 
10 Ashadha, 1890. 
Sub: Conduct of Lotteries by the 
State Governments. 
Sir, 
_ I am directed to say that the con- 
duct of lotteries by State Governments 
has been engaging the attention of the 
Government of India for some time. 
The constitutional position in this re- 
gard is that while State Governments 
are competent to grant sanction for the 
conduct of lotteries organised by pri- 
vate individuals, organizations, institu- 
tions etc., lotteries organised by State 
Governments themselves are covered by 
Item 40 of List I of the Seventh Sche- 


dule of the Constitution of India. The 
executive power of the . Union, there- 


fore, extends to Ictteries conducted by. 
State Governments and the State Gov- 
ernments are not competent to conduct 
lotteries without the necessary authori« 
sation of the Central Government. 


2, As regards the question of au- 
thorising States to hold lotteries, the 
Central Government were therefore, in 
principle opposed to the holding or au- 
thorisation of lotteries. However, some 
State Governments have represented 
that conduct of lotteries by them would 
help them to mobilise savings and to 
find funds for financing their develop- 
ment plans. Considering all aspects of 
the matter, it has, now, been decided 
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that the policy regarding authorising 
State Governments to conduct lotteries 
be liberalised; if the State Governments 
consider such action desirable. 


3. At the same time, it is. also elf 
that. suitable steps should be taken to 
safeguard the interests of such State 
Governments, who, as a matter of 
policy, do not desire to start State lot- 
teries or permit sale of tickets of Lot- 
teries organised in the other States, 
within their jurisdiction. In order to 
avoid objections from such States, it 
has been. decided that the Central Gov- 
ernment’s permission for. conducting 
State Lotteries is available on the con- 
dition that tickets of such a lottery will 
not be sold in another State without the 
express consent of the State Govern- 
ment concerned. I am to add that. in 
order to achieve this object an amend- 
ment of Section 294-A, I. P. C, is being 
undertaken to make sale of tickets, 
without the consent of the State Cov- 
ernment concerned, a penal offence. 


4. * This disposes of the Govern- 
ment of Rajasthan, Finance (Small 
Savings and State Lotteries) Depit. 


a No. 56-NAB/Finance/68 dated May 


5. @ This disposes of the Govern- 


ment of West Bengal, Finance Depart- 
ment (Audit Branch) Letter No, 2142-F, 
= 20th J une, 1968. 


. % This disposes of the Govern: 
BE o of Haryana, Home Department 
letter No. 283-IH-68/177 74 dated 2-1- 


a 


Yours faithfully, 
Sd/- D. D. z Joshi, 


Deputy Secy, of the Govt. of India. 
*For Govt. of Rajasthan only. 
For Govt of West Bengal only. 
o For Govt. of Haryana only.” 


21. A plain reading of the 1an- 
guage of this letter clearly shows “hat 
it is not an entrustment by the Presi- 
dent within the meaning of Article 258 
(1). The first paragraph of the letter 
contains the Government of Incia’s 
view that State Governments are not in 
law competent to conduct lotteries with- 
out the necessary authorisation of the 
Central Government. It emphasises 
that a State Government can concuct 
a lottery only if so authorised by the 
Central Government. Paragraph 2 of 
the letter sets out that “has been deci- 
ded” by the Government of India = a 
- matter of its policy, the decision being 
that the policy regarding authorizing 
State Governments to conduct lotteries 
be liberalised if the State Governments 
consider such action desirable. “his 
paragraph merely conveys to the Cov- 
ernments of States that the Govern- 
ment of India would be willing to 
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confer authorisation as mentioned: there- 
in if the State Governments consider 
such action desirable. Paragraph 3, 
however, first states that certain State 
Governments do not, as a matter of 
policy, desire to start State lotteries or 
promote sale of tickets of lotteries 
organised in other States within their 
jurisdiction and then that paragraph 
intimates that in order to avoid objec- 
tions from such States it has been de- 
cided by the Government of India that 


. the latter’s permission for conducting 


State lotteries would be “available” on 
the condition that tickets of such a lot- 
tery would not be sold in another 
State without the express consent of 
the - State Government concerned. In 
our opinion, the clear- language in para- 
graph 2 shows that what is stated there- 
in was a decision as to the policy of the 
Central Government and cn intimation 
that the’ necessary authorisation would 
be “available” if the State Governments 
consider it desirable. The use in para- 
graph 3 of the word “decided” and the 
statement that permission would be 
“available” shows, without any doubt, 
that the letter is merely an intimation 
by the Government of India to the 
various State Governments that the 
Government of India had arrived at a 
policy decision and that if any State 
Government wanted and applied for 
the authorisation as mentioned in that 
letter it would be available to the State 
Government, but, of course, fully de- 
pending on the conditions set out in 
paragraph 3 of the letter. There is 
not the slightest doubt in our mind 
that this letter does not, by itself, con- 
fer, or even intend to confer, any au- 
thorisation of entrustment in accord- 
ance with the provisions of Article 258 
(1). Moreover, what Article 258 (1) re- 
quires is an entrustment by the Presi- 
dent. This letter is not a conferment 
of any authorisation or entrustment, not 
only by the President, but even in the 
name of the President, This letter, 
therefor2, cannot be construed as an 
entrustment of power by the Govern- 
ment of India in favour of States with- 
in the meaning of or in accordance 


‘with the provisions of Arvzicle 258 (1). 


Along with a copy of this letter which 
is annexed as part of Ex. No. 1 col- 
lectively to the affidavit in reply filed 
on behalf of the respondent State there 
is also annexed a copy of an order 
dated 2nd April 1969 as a part of the 
same exhibit. In contrast to the said 
letter dated Ist July 1968 this order 
Clearly shows that by that order an 
entrustment was made in accordance 
with the provisions of Article 258 (1). 
It is made in the name of the President 
and the last paragraph of the order 
specifically states: “The President is 
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further pleased to entrust to the Gov- 
ernment of Maharashtra under clause 
(1) of Article 258 of the Constitution 
the executive power of the Union in 
respect of lotteries organised by that 
Government.” 


22. Mr. Setalvad has drawn our 
attention -to the letter dated 25th 
October, 1969 from the Government 


of India in its Ministry of Home Affairs 
to the Secretary of the respondent 
State in its Finance Department, a copy 
of which letter is annexed as Ex. No, 
1 to the Supplemental affidavit filed on 
behalf of the respondent State. That 
letter appears to have been written in 
pursuance of an inquiry made on be- 
half of the respondent State and in 
answer it is stated that it was only in 
the case of Maharashtra lottery that a 
specific order permitting the State 
Government to conduct such a lottery 


and entrusting to them the executive - 


power of the Union in respect of that 
lottery was issued and that since no 
other State Government had requested 
for an authorisation, such an order 
had not been issued in the case of 
State lottery organised by them. In 
spite of the statement contained in this 
Jetter no authorisation other than the 
said letter dated Ist July 1968 has 
been relied upon or even pointed out 
on behalf of the State of Uttar Pra- 
desh. It may be stated, although Mr. 
Parikh did not argue this point, that 
even the petition does not refer to any 
such authorisation.. We must, there- 
fore, proceed on the basis that there is 
no such specife authorisation contem- 
plated under Article 258 (1) in favour 
of any of the State Governments other 
than the respondent State. As we have 
come to the definite conclusion that the 
said letter dated lst July 1968 does 
mot effect any entrustment within the 
meaning thereof in Article 258 (1), it 
is unnecessary to consider, and we 
therefore do not proceed to consider, 
the point whether the said letter, if 
construed as conferring such autho- 
visation, imposes a condition and that 
he condition is not fulfilled. 

23. Mr. Parikh contended that 
independently of the provisions of Arti- 
cle 162 and independently of any au- 
*horisation or the absence of it ‘under 
Article 258 (1), a State Government 
ean lawfully, i.e, with authority, orga- 
nise a lottery under Article 298 of the 
Constitution. That Article provides, in 
so far as it is material, that the execu- 
tive power of each State shall extend 
to the carrying on of any trade or 
business and the making of contracts 
for any purpose. He contended, firstly 
that organising and conducting a lot- 
tery amounts to carrying on of a trade 
or business and, secondly, that it 
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amounts to the making of a contract. 
Now the Supreme Court has held in 
The State of Bombay v. R.M.D: 
Chamarbaugwala, 1957 SCR 874 = (AIR 
1957 SC 699) that gambling activities 
are in their very nature -and essence 
extra-commercium although they might 
appear in the trappings of trade; they 
were considered to be a sinful and 
pernicious vice by the ancient seers 
law-givers of India and have been 
deprecated by the laws of England, 
Scotland, United States of America and 
Australia; the Constitution-makers of 
India, out to create a welfare State 
could never have intended to raise bet- 
ting and gambling to the status of trade, 
business, commerce or intercourse and 
that therefore there can be no funda- 
mental right under Article 19 (1) (g) 
or freedom under Article 301 of the 
Consti-ution. As stated by us earlier 
in this Judgment, a lottery is a gambl- 
ing activity. On the basis of the ratio 
of tkis judgment of the Supreme 
Court, a lottery is res extra-commer- 
cium and cannot, therefore, be the sub- 
ject-matter of any trade or business. 
The executive power conferred by Arti- 
cle 298 is in respect of trade or busi- 
ness, but as a lottery cannot form the 
subject matter of trade or business, 
Art. 298 cannot be read as conferring ex- 
ecutive power in respect of lotteries. That 
Article confers executive power for the 
making of contracts for any purpose. What 
was emphasised is that the words are, 
not merely “making of contracts’, but 
that they are “making of contracts for 
any purpose”. Now it is true that the 
words “for any purpose” are very wide. 
But a_l the provisions of the Constitu- 
tion have to be read harmoniously and 
that woula apply with greater force 
when construing the provisions of the 
same Article, viz. Article 298. That 
Article first provides in respect of 
“trade or business”. So far as trade 
or business is concerned, it cannot in- 
clude gambling, A harmonious’ con- 
struction requires that the phrase “the 
making of contracts for any purpose” 
shouid not be so interpreted as to in- 
clude the making of contracts in res- 
pect of or for or in the organisation or 
conduct of lotteries, beceuse lotteries 
cannot forra the subject matter’ of a 
trade or business. What is more, what 
Mr. Parikh contended was that when 
a State organises and conducts a lot- 
tery, it offers a prize and that the con- 
ducting of a lottery and the offer ofa . 
prize and the purchase of tickets of the 
Lottery involves an offer and accept- 
ance which results into a contract, 
Therefore, what is sought to be relied 
upon Sy .Myr, Parikh as a contract for 
the purposes of Article 298 is the ac- 
tivity of a lottery. According to the 
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Judgment of the Supreme Court in 1957 
SCR 874 = (AIR 1957 SC 699), gambi- 
ing is something which is to be shun- 
ned as it results in grave prejudice end 
harm to the persons who indulge in it 


- ‘and we have held gamtling to include 


lotteries. In our opinion, therefore, if 
the executive power of a State cannot 
extend to lotteries as on the basis of 
organising and conducting lotteries be- 
ing carrying on of trade or businass, 
similarly, the executive power cannot 
extend to the making of a contract 
when the contract is merely a part of 
the activity of the organising or con- 
ducting of a lottery. 


24, Mr. Parikh contended that 
the principle that gambling is res extra- 
commercium was laid down by the 
Supreme Court in a case where the 
particular gambling activity was carri- 
ed on by a private individual and not 
in the case of a lottery organised or 
conducted by a State. He contended 
that in the former case the activity 
would be for furthering the individual 
interest of the person who carried on 
the activity, whereas in the case of a 
State lottery the lottery would be 
organised by the State in the interest, 
i.e., the financial interest, of the public 
generally, because the funds reglised by 
the lottery would go fo augment the 
finances of the State. He contended 
that therefore the ratio laid down by 
the Supreme Court in that case camnot 
and should not be applied to the case 
of a State lottery. Now, in our opin‘on, 
the distinction which Mr. Parikh has 
sought to make is without a difference. 
The Supreme Court has held gambHng 
to be res extra-commercium, not be~ 
cause it goes to swell the riches of a 
private individual, but because of the 
consideration, as pointed out by it in its 
Judgment, that it results in grave pre- 
judice and harm to the persons who 
participate in that. activity. The ratio 
of that Judgment is from the angle of 
persons who participate in the activity 
and not from the angle of the person 
who promotes that activity. Ur 
opinion, therefore, this distinction ean- 
not justify us not to apply the princi- 
ple laid down by the Supreme Court in 
that Judgment to a lottery even if if is 
organised by a State. 


25. Mr. Parikh then drew our 
attention to another Judgment of lhe 
Supreme Court in the case of Krishna 
Kumar Narula v. Jammu and Kashmir 
State, AIR 1967 SC 1368. The Supreme 
Court was considering whether the car- 
rying on of a business in liquor would 
amount to carrying on of “trade or 
business”. The Supreme Court eld 
that the meaning of the expression 
“trade or business’ depends upon and 
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varies with the general acceptance of 
the standards of morality obtaining at 
a particular point of time in our 
country, but that standards of morality 
can afford a guidance to impose restric- 
tions but cannot limit the scope of the 
right and that a Legislature also can 
impose restrictions on, or even prohi- 
bit, the carrying on of a particular 
trade or business. Relying upon this 
J udgment Mr. Parikh contended that 
in spite of the said earlier decision of 
the Supreme Court in the case of Cha- 
marbaugwala a lottery may be consi- 
dered to be carrying on of a trade or 
business, although in a given set of cir- 
cumstances the Legislature may put 


restrictions on its activities or even 
completely -prohibit it. Chamarbaug- 


walla’s case was cited before the 
Supreme Court in the said later case of 
Krishna Kumar. As a matter of fact, 
the relevant passage from the Judg- 
ment of Das, C. J. in Chamarbaugwaila’s 
case has been reproduced in the Judg- 
ment. All that the Supreme Court has 
however stated in its said later Judg- 
ment is that the decision in Chamarbaug-~ 
walla’s case only lays down that gamb- 
ling is not business or trade, but that 
they were not concerned in that later 
case with gambling. It is, therefore, 
clear, that in that later case the 
Supreme Court does not in any way 
affect or detract from ‘what was held 
in the earlier case of Chamarbaugwalla, 
viz., that gambling is res extra-commer- 
cium and an activity to be shunned. 


26. Mr. Parikh then drew our 
attention to an unreported Judgment 
of Division Bench of our High Court 
constituted of Patel and Madon, JJ., D/- 
29-3-1969 in O.0.C.J, Appeal No. 21 of 
1969 (Bom) (Navinchandra C. Shah v, 
State of Maharashtra), The Division 
Bench held that the clear effect of Arti- 
cle 298 was that irrespective of the 
powers of making legislation as- pro- 
vided by the Lists in the Seventh Sche- 
dule the Union as well as each of the 
States has got power to do such busi- 
ness as it chooses to do, subject only to 
one qualification in the case of a State 
that if such business is prohibited by 
the Central Legislature, that business 
cannot be done. It further holds that 
therefore unless there was any prohi- 
bition enacted by the Central Legisla- 
ture preventing the States from carry-~ 
ing on the lottery business, it would 


` have the right to carry on the lottery 


business. The Judgment then adds: “It 
is not contended, and cannot possibly 
be contended, that the floating of lot- 
teries is not a business.”. The Judg- 
ment has held that organising of lotte- 
ries is a business which a State can 
carry on under its executive power 
under Article 298. But the sentence 
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from the Judgment which we have 
quoted above clearly shows that it was 
not at all contended in that case that 
the floating of lotteries is not a busi- 
ness. The Judgment does not refer to 
the decision of the Supreme Court in 
Chamarbaugwalla’s case. that deci- 
sion has been brought to the attention 
of the Division Bench, we have not the 
slightest doubt that their decision would 
not have been that organising of lotte- 
ries is a business. In the absence of 
the attention of that Division Bench 
having been drawn to the 
the Supreme Court in Chamarbaug- 
walla’s case, which is binding on this 
High Court, we are of the opinion that 
this particular finding is, with due res- 
pect to the learned Judges, a finding 
per incuriam and therefore not binding 
upon us. In any event the Judgment 
of the Supreme Court is of a greater 
binding force on us than the Judgment 
of the Division Bench. We, therefore, 
do not feel ourselves bound by that 
judgement .of the Division Bench, al- 
though it is a Judgment of a Bench of 
co-ordinate jurisdiction, because of the 
far greater weight of the Judgment of 


the Supreme Court which is to the 
contrary. 
27. Our attention was also drawn 


to the provisions of Section 294-A_ of 
the Indian Penal Code, which provides 
that whoever keeps any ‘office or place 
for the purpose of drawing any lottery 
not being a State lottery or a lottery 
authorised by the State Government 
shall be punished as provided in that 
section. It was pointed out zhat the 
Indian Penal Code is an all India legis- 
lation. It was pointed out that out of 
the various activities in connection with 
the organising and conducting of a lot- 
tery only the activity of keeping any 
office or place for the purpose of draw- 
ing any lottery is singled out in Sec- 
ton 294-A and that the section does 
not make any other activity of or inci- 
dental to a lottery punishable, It was 
further pointed out that this all, India 
piece of legislation makes a distinction 
between a private lottery and a State 
lottery. It was contended that this 
piece of Central legislation does not 
` contemplate all activities of even a 
private lottery to be unlawful; nor 
does it consider any other activity in- 
connection with State lottery to be un- 
lawful. It was contended that there- 
fore a lottery cannot be considered to 
be unlawful except to the extent that 
it is made punishable under Section 
994-A. In our opinion, this is not a 
correct appreciation of the provisions of 
Section 294~-A of the Indian Penal Code 
because it would not be correct to say 
merely from the fact that only a parti- 
cular activity out of the series of acti- 
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vities involved in organising and con- 
ducting a lottery is made punishable, 
the other activities are lawful. We 
have already pointed out the distinc- 
tion between the two categories into 
which acts which are not lawful can 
be divided. An act may not be. lawful 
and may be made into a penal offence 
and therefore punishable, but in the 
other category would fall acts which 
are not lawful but yet not punishable 
crimes but which may entail only civil 
consequences. It is not necessary to 
elaborate cn this point, but if any il- 
lustration is required, it can be stated 
that under certain branches of our 
civil law a marriage between prohibit- 
ed degrees is not lawful. It will there- 
fore not be valid as a marriage and 
civil consequences may flow from its- 
invalidity. But although it is not law- 
ful, it is not yet a criminal offence 
which is punishable. Simply because 
no penal consequences are prescribed, 
it cannot necessarily lead to a conclu- 
sion that the act is lawful. 


28. It was then contended ‘that 
it is not competent for the respondent 
State to take any action under the 
Bombay Lotteries act to prevent the 
sale or distribution in the territory of 
the respondent State of lotteries of 
other States because sub-section (b) of 
Section 32 specifically states that noth- 
ing in that Act shall apply to, inter 


alia, a lottery organised by a State 
Government. In our opinion, the re- 


ference in this sub-section (b) to a lot- 
tery organised by a State Government 
must be read to mean a lottery orga- 
nised and conducted by a State Govern- 
ment lawfully, i.e, with due autho- 
rity, and that the exception cannot 
apply if the lottery is not organised or 
conducted by a State Government other- 
wise than lawfully, ie. otherwise 
than with due authority. If such 
a lottery is not organised or conducted 
lawfully, it must for the purpose of 
this clause {bì be treated as being not 
lawful so as to teke it out of the ex- 
emption granted by Clause (b) In 
this connection Mr, Setalvad had invit- 
ed our attention to certain passages in 
Maxwell on the Interpretation of Sta- 
tutes, 12th Edition, at pages 274, 275 and 
276 to the effect that words are prima 
facie to be taken in their lawful and 
rightful sense, and particularly when 
construing an Act or legislation Mr. 
Parikh sought to make some distinction 
by reading out and commenting on 
these passages relied upon by Mr. Setal- 
wad. In our opinion, apart from what 
is stated in these passages in Maxwell, 
the reference to a lottery organised by 
a State in this clause (b) must refer to 
a lottery lawfully organised by a State, 
In our opinion, therefore, as the exemp- 


1972 


tion does not apply, a lottery unlaw7ul- 
ly, i-e., without authority, organised by 
a State, becomes unlawful by reason of 
Section 3 of the Bombay Lotteries Act 
and the other provisions of that Act 
are therefore attracted. 

290 
ed that the Union Parliament has: ex- 
clusive power in respect of a lottery 
organised by a State and that there- 
fore even if a lottery organised by 
another State without lawful autho- 
rity is to be included as attracting the 
provisions of the Bombay Lotteries 
Act, the respondent State Government 
has no authority to legislate in respect 
of such a lottery. -Now, in our opincon, 
as already stated earlier, both in clause 
(b) of Section 32 and Entry 40 of List I, 
a “lottery organised by a. State” must 
be construed to refer to a lottery law- 
ully, Le. with proper authority, orga- 
nised by a State, If a lottery is not 
lawfully organised by a State the State 
Government is empowered to legislate 
in respect of the same, because such 
a legislation would fall under Entry 34 
of List II under “gambling.” Similac-iy, 
a State, like the respondent State, zan 
take action, even executive action, in 
respect of a lottery of another State 
which is’ unlawful. 

30. 
the Mysore High. Court D/- 2-4-1969 
delivered in the Writ Petn. No. 4174 of 
1969 on the file of that Court (K. K. 
Vasudevan v. The State of Mysore) was 
cited before us by Mr, Setalvad. As, 
in our opinion, it was not necessary to 
refer to the same, we have not discus- 
sed it. 

31. Under the circumstances’ the 
petitioners are not entitled to the re- 
lief claimed in prayer (b) of the Feti- 
tion. The Petition, in so far as it row 
survives, is therefore dismissed and the 
Rule is discharged. There will be no 


order as to costs. 
Rule discharged. 
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KOTVAL, C. J. AND NAIN, J. 
Himalayan Tile and Marble (Pvt.) 

Ltd., Appellant v. Francis V. Coutinho 
and others, Respondents. 

Appeal No. 13 of 1965, Misc. Petn. 
No. 9 of 1962, D/- 23-7-1970. 

(A) Constitution of India, Art.cle 
226 —~When the party for whom ac- 
quisition proceeding is being unter- 
taken has no locus standi to claim to 


set aside the award under Section 18 of © 


the Land Acquisition Act (1894) sach 
party would not be entitled to challenge 
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H. T. & M. (Pvt.) Ltd. v. Francis (Kotval C. J) 


Mr, Parikh had also contend- — 


An unreported judgment of 


. acquisition of the petitioners’ lands, 


{Prs. 1-2] Bom, 34% 


the same proceeding indirectly in a 
writ petition. (X-Ref.: Land Acquisition 
Act (1894), Section 18.) (1909) 13 Cal 


WN 117, Foll. Case law discussed. 
. (Para 9) 
(B) Constitution of India, Article 


226 — Although proceedings under Arti- 
cle 226 taken under the constitutional 
powers of High Court, are independent 
proceedings, they must þe determined 
in accordance with the law especially 
where there „is a special Act making 
special provisions upon a special subject 
such as land acquisition. (X-Ref.: Land 
Acquisition Act (1894), Section 18). 
(Para 13 
Cases Referred: Chronological a 
(1970) AIR 1970 Guj 81 (V 57) = 
11 Guj LR 484, Gautamlal v. 
l Land Acquisition Officer 
(1964) AIR 1964 SC 1230 (VW 51) ww 
(1964) 6 SCR 784, R. L. Arora 
__v. State of Uttar Pradesh 
(1959) AIR 1959 Bom 297 (V 46) = 
60 Bom LR 94, Corporation of 
the City of Nagpur v. Narendra- 
kumar Motilal EI 
(1958) Appeals Nos. 4 and 5 of 1953, 
D/- 20-11-1958 (Bom), Municipal 
Committee, Daryapur v. Bulidan 
Agyaram Rathi i 
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KOTVAL, -C. J.:— This is an appeal 
by the third respondent to a Miscellane- 
ous Petition in which were challenged 
Fia proceedings for the acquisition 
of land. 


2. The three petitioners who are 
brothers were the owners of survey 
Nos.. 6/3, 8/1, 9/1 and 9/2 at village Majas 
Mogra, Jogeshwari, Bombay admeasur- 
ing 2 acres. The Himalayan Tile and 
Marble (Private) Ltd., the Respondent 
No. 3 in the Petition are the appellant 
before us, They carried on the business 
of manufacture and sale of artificial 
marbles and tiles. They have a factory 
on the land adjoining the land of the 
original petitioners. Some ime in 1957 
or 1958 at the instance of the third 
respondents and for their purposes 
the law was set in motion for the 
On 


6, 7 
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“th of January 1958 a notification under 
Section 4 of the Land Acquisition Act 
Was issued and a separate notice there- 
efter was also issued by the Land . Ac- 
quisition Officer, to the Ist and the 2nd 
Petitioners. It was alleged on behalf of 
the petitioners that no notice was serv- 
ed upon the 3rd petitioner. On the 
čist of December 1959, the Land Ac- 
quisition Officer, similarly issued a 
notification purporting to be under Sec- 
tion 6 of the Act. According to the 
petitioners a notice was also issued but 
Was served on the Ist petitioner only 
cn the 25th of January 1960. The ac- 
Cuisition proceedings went on and an 
award came to be made on the I1th 
of April 1961. under Section 12 of the 
Act. It was published in the 
Gazette on the 18th of April 1961. On 
the 1ith of December 1961 a letter was 
written on behalf of the Government, 
the Ist respondent in the petition, 
threatening to take possession of the 
land acquired and soon after on the 
12th of January 1962 the present peti- 
tion, out of. which the appeal arises, 
was filed on the Original Side of this 
Court. | 


3- The purpose of the acquisi- 
tion as stated in all the notifications is 
under. Section 6 or Section 4 was stated 
as follows :— “Public purpose for which 
the land is needed for Himalayan Tiles 
and Marble Pvt. Ltd.”. 


4. The petitioners challenged the 
proceedings taken for the acquisition ọf 
their lands as also the award made on 
(Lith April 1961 on several grounds. 
Initially they alleged that the whole ac- 
quisition proceedings were inspired by 
the Himalayan Tiles and Marbels (Pvt.) 
Ltd. the 3rd respondent whose officers 
in collusion with one K. I. Hathi, a 
‘surveyor in the office of the Special 
Land Acquisition Officer, Bombay, the 
2nd respondent, wanted to acquire the 
lands at a cheap rate by using the 
machinery under the Land Acquisition 
Act. The petitioners alleged that they 
are ignorant and illiterate people and 
that this Hathi “promised and repre- 
sented to the ist petitioner that the 
petitioners would be getting a large 
amount by way of compensation and 
that there was no harm or prejudice 
to them in allowing the said lands to 
be acquired”, On this representation 
the officers of the Jand acquisition office 
and Hathi took various signatures of 
the petitioners or some of them on 
cifferent papers. The petitioners al- 
leged that the said officers of the de- 
partment “were interested in the said 
lands being acquired at the instance 
and instigation of the 3rd respondent” 
and that a fraud had been played upon 
the petitioners by obtaining their signa- 
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tures on various papers and by holding 
out promises and inducements not to 
resist the acquisition proceedings. Pursu- 
ant to these representations and due 
to the fraud the petitioners at no 
stage participated in the enquiries or 
proceedings as they were not aware of 
the same. They also challenged the 
proceedings as invalid and not binding 
on them and illegal for other reasons. 
They stated inter alia that the alleged 
purpose of the acquisition was not a 
public purpose, that the Himalayan 
Tile and Marble Private Ltd, was not 
a company which had any charitable 
or public purpose as one of its objects, 
that it was a purely commercial ven- 
ture carried on by some businessmen 
for the purpose of their own private 
profit and they were merely manufac- 
turing and dealing in artificial marbles 
and tiles; that the public was in no 


‘way interested in the business of the 


3rd respondent or the manufacture and 
the profits of the 3rd respondents are 
shared only amongst the shareholders of 
the 3rd respondent company who are a 
few individuals, that their activities are in 
no way advantageous to the community 
and the use of their work was merely for 
particular individuals namely the share- 
holders of the 3rd: respondent company. 
Thus they alleged that the acquisition 
proceedings culminating in the award 
were illegal and should be so declared. 
They also challenged the award and the 
proceedings on the ground of mala fides. 


5. In the petition the petitioners 
joined the Himalayan Tile and Marble 
(Pvt.) Ltd., the 3rd respondent as a 


party, the first two respondents being 
the State of Bombay and the Special 


Land Acquisition Officer. In paragraph 
2 of the petition however they ‘stated 
“no relief is being claimed against them 
(the 3rd respondents)”. The principal 
reliefs which they claimed are set 
forth in prayer clauses (a), (b) and (c) 
and these reliefs are only claimed 
against the Ist and the 2nd respondents. 
The first relief is to quash and _ set 


aside the notifications under Sections 4, 


6 and 12. The second relief claimed is . 
against the Ist respondent, its officers, 
subordinates and agents from giving 
effect to or enforcing the acquisition 
proceedings and/or taking any further 
steps pursuant to the impugned notifica- 
tion. The third prayer is for restrain- 
ing by an order and injunction the 
first two respondents from proceeding 
further with the acquisition proceed- 
ings. 


6. After the petition was filed 
the petitioners prayed for amendment 
of the petition in view of the Validat- 
ing Act XXXI of 1962 having been 
passed and in view of the decision of 


1971 
the Supreme Court in the second 
Arora case, AIR 1964 SC 1230. ‘They 


challenged the acquisition’ proceed_ngs 
and the award as violative of Articles 
14, 19 and 31 (2) of the Constitution. | 


7. The decision of the Supreme 
‘Court in (AIR 1964 SC 1230), R. L. 
Arora v. State of Uttar Pradesh {the 
second Arora case) was given on 2nd 
February 1964 during the pendz2ncy of 
the writ petition before the learned 
single Judge. It upheld the validity of 
the Land Acquisition Amendment Act 
31 of 1962. It gave an interpretation 
of clause (aa) of Section 40 (1) of the 
Act and indicated what is the wue 
scope and effect of the definition of 
“publie purpose” in the light of clause 
(aa). Having regard to that definition 
the petitioners amended the pettion 
and ‘on the basis of that. amendment 
the learned single Judge allowed the 
petition relying expressly upon the 
decision in the second Arora case. It 
appears that at the hearing before him 
the Himalayan Tiles and Marbles the 
°3rd respondents did not at any szage 
appear. They remained ex parte and 
for a time the only contest raised was 
by the 2nd respondent the Special 
Land Acquisition Officer who had Aled 
an affidavit. Since allegations of mala 
fides and fraud on the part of Hathi 
had also been made he had also <-iled 
an affidavit on 7th January 1963 thcugh 
he was not a party to the petition. It 
also appears that at the hearing on 
behalf of the State Government and 
the Land Acquisition Officer, counsel 
did not raise any particular contest to 
the petition but merely stated that they 
would submit to the decision of the 
Court in view of the second Arora zase 
(AIR 1964 SC 1230) and that is why 
perhaps the learned Judge Mr. Justice 
Tarkunde gave a very cryptic judg- 
ment relying on that case without fur- 
ther discussion. 


8. Now it is not the State Gov- 


ernment or the Land Acquisition Offi- 
cer who had contested the petition þe- 
fore the learned Judge who come up 
in appeal to this Court against the al- 
lowance of the petition. but it is the 
Himalayan Tile and Marble Private 
Ltd., the 3rd respondent who app2als, 
The appellant is the party for waom 
the acquisition was undertaken. A 
preliminary objection has been taken to 
the right of such a party to come up 
in appeal at all under the drcumst- 
ances. On behalf of the respon! ents to 
the appeal (the ‘petitioners bef are the 
learned single Judge) it has ben con- 
tended that the party for whom the ac- 
quisition is being made has actually no 
locus standi whatever in the land acqutisi- 
tion proceedings beyond the rigkt recog- 
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nised in him to appear and adduce evi~ 
dence for the purpose of determining the 
amount of compensation as indicated in 
Section 50 (2) of the Land Acquisition 
Act. It has been pointed out that 
under Section 18 (1) such a person is 
not “a person interested” within the 
meaning of the Act, and the proviso to 
Section 50 in terms says that no such 
local authority or company shall be 
entitled to demand a reference under 
Section 18. It was therefore urged. that: 
if a party has no right to take part in 
the acquisition proceedings at all nor 
is entitled to demand a reference under 
Section 18, nor is “a person interested” 
within the meaning of the Act, such 
a party cannot be allowed to intervene 
in proceedings taken under Article 226 
or Article 227 of the Constitution for 
challenging those very -land acquisition 
proceedings. It would be a very anomal~ 
ous petition if while the acquisition 
proceedings are going on such a party 
has no right to intermedcle with the 
proceedings except to the extent of ap- 
pearing and adducing evidence, as to 
the amount of compensation yet when 
constitutional proceedings are taken for 
the purpose of overthrowing the same 
land acquisition proceedings it will be 
entitled to take part in them. 


9. Having heard counsel on this 
preliminary objection, we are inclined 
to hold that there is much substance in 
the objection which is entitled to succeed 
and it is clear upon the authorities 
that the party for whom acquisition is 
being undertaken has no locus standi 
whatever except as provided in Sec- 
tion 50, sub-section (2) tc intermeddle 
with the acquisition proceedings or to 
claim to set aside the award under Sec- 
tion 18. Therefore, such a party would 


not be entitled to chalienge the same 
proceedings indirectly in a writ peti- 
tion. We would first refer to some 


provisions of the law, relied on by either 
side. Séction 18, sub-section (1) mere- 
ly gives the right to have a reference 
made only to “any person interested” 
who has not accepted the award. 
Therefore the person who can demand 
a reference must be a “person interest- 
ed”. That expression is defined by the 
Act in Section 3, sub-section (b) as in- 
cluding “all persons claiming an inte- 
rest in compensation to -be made on 
account of the acquisition sf land under 
this Act; and a person shall be deemed 
to be interested in land if he is interest~ 
ed in an easement affecting the land;” 
It was urged, therefore, shat the 3rd 
respondent for whom the land is being 
acquired would be a “person interest- 
ed” because it has an interest in the 
compensation we cannot accept this 
conclusion because Sectior: 50, sub-sec- 
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tion (2) indicates what is the nature of 
the interest of such a person. It says:— 


“In any proceeding held before a 
Collector or Court in such cases the 
local authority or company concerned 
may appear and adduce evidence for 
the purpose of determining the amount 
cf compensation: 


“Provided that no such local autho- 
rity or company shall be entitled to 
cemand a reference under Section 18,” 
Therefore in express terms Section 50 
takes away the right to demand a re- 
ference from the party for whom the 
acquisition is set on foot, Not merely 
Goes the parent sub-section by implica- 
tion limit the scope and extent to 
which such a person can intermeddle 
with the land acquisition proceedings 
by the words “may appear and adduce 
evidence for the purpose of determin- 
ing the amount of compensation” but 
the proviso expressly takes away the 
right to demand a reference. 


10. The earliest deci ision upon 
an interpretation of these provisions is 
a decision of the Calcutta High Court 
in 13 Cal WN 116, Municipal Corpora- 
tion of Pabna v, Jogendra Narain Rai- 
kut. That was also a case of an appeal 
preferred to the High Court from the 
cecision of a reference under Section 
18 of the Act. The Subordinate Judge 
passed a decree modifying the award. 
In the Reference the then Secretary of 
State for India in Council who alone 
could represent the Crown was not 
made a party. An objection was taken 
therefore that the proceedings were bad 
on that score. The Division Bench 
ruled that “a company or corporation 
for whose benefit any land may be ac- 
cuired by the Collector is not a neces- 
sary party in the proceedings and there 
can be no doubt that no proceeding can 
croperly go on in the absence of the 
Secretary of State for India in Council. 
Under S. 50 of the Act, a company or a 
local authority for whose benefit the ac- 
quisition is made may appear and adduce 
evidence for the purpose of determin- 
ing the amount of compensation, but 
that is in the nature of the addition of 
a party simply for the purpose of 
watching the proceedings or assisting 
the Secretary of State. Such a com- 
pany or local authority has not the 
rower to ask for a reference under 
Section 18 of the Act; neither does the 
Act give it the right of appeal”. The 
decision, therefore, shows that having 

regard to the provisions of Sections 18 
and 50 of the Act a company or a local 
authority for whom an acquisition is 
being undertaken has no locus standi 
to take part in the proceedings or to 
challenge the award by way of appeal 
against the order of reference except 
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to the extent mentioned in Section 50, - 
that is to say “watching the proceedings 
or assisting the Secretary of State” by 
appearing and adducing evidence as to . 
the amount of the compensation. This 
decision has been followed in a num- 
ber of cases particularly in this Court. 
The earliest decision of this Court is 
that of a single Judge in In re Jerbai 
Framji Mehta, AIR 1950 Bom 243. In 
that case one of the claimants to com- 
pensation had raised a question as to 
whether Government was entitled to 
appear on a reference under Section 18 
and in that connection the provisions 
in the matter of giving notice were 
brought to the notice of the learned 
Judge and he remarked at page 245 :— 


"t may be that this Court will 
have to frame rules for giving effect 
to the provisions of the Land Acquisi- 
tion Act contained in Section, 20 in the 
matter of giving notice. But having 
regard to the entire scheme of the 
Land Acquisition Act I am satisfied that 
the only ‘person who is entitled to 
appear in a reference relating to com-e 
pensation is the Collector as defined in 
Section 3 (c) of the Act and that in 
cases relating to apportionment, neither 
the Collector nor the Government have 
any locus standi whatsoever”. 


11. Another decision of this 
Court is to be found reported in AIR 
1959 Bom 297 (Corporation of the City 
of Nagpur v. Narendrakumar Motilal) 
where a revision application was pre- 
ferred by the Corporation of the City 
of Nagpur for whom the acquisition 
proceedings had been undertaken. In 
that case one of us (Kotval, J.) dismis- 
eae the application on the short ground 

at :— 

"The compensation is paid by Gov- 
ernment though it may be that it ul- 
timately emanates from the person for 
whom the acquisition is being made. 
In my opinion, the words “claiming an 
interest in compensation” in Section 3 
(b) must be limited to the person who 
pays the compensation under the Act, 
namely the Government. It cannot, in 
any case, include within that expres- 
sion the person for whom the acquisi- 
tion is being made. 

Moreover, it appears to me that 
Section 50 (2) expressly and in terms 
controls Section 18 and takes away 
the right from the local authority or 
company for whom the lend is being 
acquired to demand a reference under 
Section 18. Whatever may have been 
the object of the law; in my opinion, 
the language of Section 50 (2) is plain 
and must be given effect to”, 


This decision was followec by a Divi- 
sion Bench of this Court at Nagpur 
(Kotval and SBadkas, JJ.) in Appeals 
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Nos. 4 and 5 of 1953 (Bom), Municipal 
Committee, Daryapur v. Bulidan Agya- 
ram Rathi and Municipal Committee, 
Daryapur v. Ramchandra Narayan 
Ganorkar, decided on 20th Novemb2r, 
1958. In that case the precise question 
which arises in this appeal also arase. 


The Daryapur Municipal Committee was 


the local authority for whom the ac- 
quisition was undertaken by the State 
Government. The Land Acquisition 
Officer assessed the compensation at 
Rs. 500/- per acre. The owners of 
land refused to accept the award end 
demanded a reference. The District 
Court gave an award and enhanced -he 
compensation to Rs. 3,000/- per acre in 
the case of one plot and Rs. 2,500/-_in 
the case of another contiguous piot. 
The Municipal Committee of Daryapur 
appealed to the High Court against che 
enhancement. The -Division Bench after 
examining afresh all the provisions of 
Jaw held :— ' 


“The question then is whether a 
municipal committee can. appear in av- 
peal filed by any of the parties ie. 
Collector or claimant, It appears taat 
there is no such provision for enabling 
a local authority to appear in the ap- 
peal in the High Court. It is thus 
clear to us, in view of the.several pro- 
visions and the scheme cf the Act, taat 
the Municipal committee is not a 
party to the award though it may have 
facility to the extent mentioned in 
Section 50 of the Act. 


Now, these appeals are filed by lhe 
Municipal Committee, that is to say, 
they have been filed by a person who 
was not a party to the proceedings. 
The Scheme of the Act indicates that 
the land acquisition proceedings being 
proceedings between the Collector and 
the persons interested and being for 
the payment of the compensation and 
as the land vests in the Government on 
payment of the compensation, it can- 
not be held that the municipal com- 
mittee can file an appeal under Sec- 
tion 54 of the Act. The Municipal Com- 
mittee was not a party to the proceed- 
ings out of which the appeals arise. It 
is accepted law that it is only a party 
to the proceedings, who, if aggrieved 
by the decision, can appeal against 
such decision”. 

12. Another Division Bench af 


Nagpur has held that a local authoczitv 
for whom an acquisition was being 


undertaken had no locus standi even. 


to file a cross objection, (See Appeal 
No. 111 of 1950 decided on 27-9-1957 
(Bom) by Vyas and Kotval, JJ. Ramgo- 
pal Ramnath Maheshari v. Land Ac- 
quisition Officer, Amraoti, last paragravh). 
All these decisions further came to be 
reviewed in a recent judgment of the 


the 
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Gujarat High Court reported in AIR 1970 
Guj 81, Gautamial v. Land Acquisition 
Officer. The Division Bench held (vide 
paragraph 13 at page 86) that 


“With such a scheme of the Act 
before us, and keeping in mind even 
the general principles referred to in 
Order 1 of the Civil Procedure Code 
relating to parties -— either necessary 
Or proper —— to any such or a legal pro- 
ceeding, we think that a Local Autho- 
rity or Company as the case may be, 
has no status of a party as such, for 
it has no right to demand a reference, 
and against whom no award having 
the force of a decree can be passed. In 
other words, even if it is on record by 
reason of its being given a right to 
appear and adduce evidence, in regard to 
the compensation, no order either for 
payment or for costs can be passed 
against it by the Court. Nor has it been 


given even a right to appeal against 


the Award of the Court”, 
(The underlining is ours.) 


_ 13. If then such is the position 
of the party for whom acquisition pro- 
ceedings are undertaken, under the 
terms of the Special Law dealing with 
acquisitions a question arises, can the 
self-same party be permitted to chal- 
lenge or meet the challenge to an 
award in the proceedings taken under . 
our constitutional powers but virtually 
challenging the acquisition proceedings: 
and the award? We think that we 
would be doing violence to the provi- 
sions of the Land Acquisition Act ji 
we were to permit the seli-same party 
to challenge an award, in the proceed- 
ings under Article 226 of the Constitu- 
tion, which would virtually amount’ to, 
challenging the acquisition proceedings 
and the award, for though no doubt 
these proceedings taken under our 
constitutional powers are independent: 
proceedings, nonetheless it is an accept 
ed principle that such proceedings must! 
be determined in accordance with the 
law and especially so is the case where 
there is a ‘special Act making special 
provisions upon a special subject such 
as land acquisition. 


14. Counsel sought to avoid the 
impact of the decisions to which we 
have referred above by urging that though 
no doubt it may not be open to the 
Company for whom the land is being 
acquired to intermeddle with the land 
acquisition proceedings while they are 
before the Land Acquisition Officer and 
prior to the award being made, there 
is nothing to bar such a person from 
challenging the proceedings and the 
award otherwise, if he can do so, that 
is to say, as for instance in’ a writ 
matter. We do not think that the 
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Miscellaneous petition which was pre- 
ferred in this case was any ancillary 
or different proceeding. In fact it 
was undertaken in order to challenge 
those very proceedings and to set aside 
the very award which was passed, and 
if a party is deprived of the right to 
challenge those proceedings or to ques- 


tion the award by the special law by. 


which it is governed, we cannot acting 
under our constitutional power permit 
ns which the law itself has prohibit- 


15. If was next urged that the 
operation of Section 50 must necessari- 
ly be limited upto the time that the 
company qua company retains its posi- 
tion as a company for whom an acquisi- 
tion proceeding is going on, but in this 
case an’ award was made and on .the 
date on which the award was made 
the title to the property vested in the 
Government. It was pointed out that 
the 3rd respondent the company hac 
entered into an agreement with the 
Government on 3rd December, 11956 
prior to the undertaking of these ac- 
quisition proceedings whereby the 
Government had agreed that the land 
shall,. as conveniently as may be, be 
transferred to the company, Therefore 
there was a vested interest: which the 
company had a right to protect and for 
the protection of which it could take 
any steps that it chose to take, and 
nothing that is contained in Section 50 


or Section 18 of the Land Acquisition 


Act can take away that right. 


16. It seems to us that despite 
the fact that an award was made the 
position of the 3rd respondent remain- 
ed the same as before namely that it 
was still merely a company for which 
land acquisition proceedings had been 
undertaken. In this respect, consider- 
able controversy was raised as to whether 
the Government had been put in pos- 
session of a part of the land thus feed- 
ing their title and completing it to that 
extent. We may first of all dispose of 
this small ancillary point. _ 


17. On the question -of posses- 
sion being delivered to the Government 
the petitioners specifically averred at 
the end of paragraph 15 of the peti- 
tion “The Petitioners further say that 
notwithstanding the said letter and 
the threat therein contained the peti- 
tioners are still in possession of the 
said lands and their tenants are oc- 
ecupying the ` said structures standing 
thereon and possession thereof has not 
been taken by the respondents”. They 
made similar avermenits at the end of 
paragraph 1 of the petition, that “the 
petitioners were at all times and still 
are in possession of the said immove- 
able properties’. Now as we | have 
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stated the 3rd respondents fortunately 
for them were made parties to the 
writ: petition but they did not only 
not contest the proceedings but did not 
even appear and were throughout ex 
parte. If they had intended to con- 
trovert any statement in. the petition, 
surely it was their duty to have con 
troverted the statements in the peti- 
tion. That they have not .done so 
would entitle the Court to hold that 
this allegation made in paragraphs ¥ 
and 15 of the petiticn is true at least so 
far as the 3rd respondent is concerned 
and unchallengeable so far as they are 
concerned, but we do not propose mere- 
ly to rely upon such a technicality. 
The party most concerned with the 
land acquisition prozeedings namely the 
Land Acquisition Officer has filed an 
affidavit on 22nd December, 1962 and 
in reply to paragraph 15 he stated in 
paragraph 21 “with reference to para- 
graph 15 of the petition I believe the 
contents thereof to be substantially 
correct”. Similarly with reference to 
paragraph 1 of the petition also he 
stated in paragraph 8 of his affidavit 
that the contents thereof he believed 
were substantially correct. Therefore 
the only person who should be in the 
know of facts namely the Land Acquisi- 
tion Officer has categorically admitted 
that what the petitioners had stated as 
to their possession was true, In the 
face of this admissicn of the Land Ac« 
quisition Officer himself and in the face 
of the non-filing of any affidavit on the 
part of the 3rd respondent, there can 
be only one conclusion namely that 
on the date of the petition the peti- 
tioners. were in possession of the lands 
under acquisition. 


_ 18. But counsel on behalf of 
the appellants relied upon several other 
facts which we shall deal with: First- 
ly he relied upon the affidavit of one 
Hathi where in paragraph 2 that officer 
suggested that on 22nd February, 1960 
one acre of land was taken possession 
of. In the first place this statement it- 
self was not made in answer to para- 
graph 1 or paragraph 15 of the petition. 
It was paragraph 6 of the petition 
which was being answered and all thaf 
this officer was doing was referring to 
the notices served and it was in a most 
easual and ancillary manner that he 
brought in the question of possession in 
the following words:— : 


“The only signature’ which the 
petitioner No. 1 made in my presence 
was on the memo of possession which 
was prepared on the 22nd February, 
1960 at the time of taking possession of 
one acre of land out of the lands be- 
longing to the petitioners which was 
acquired with the urgency clause by 
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the Notification a copy whereof is 
Ex. D to the petition”. 

In the second place, we may say thaf 
it is this same officer against whcm 
the gravest allegations have been maje 
in the petition that it was he wha maje 
false representations to the petitioners 
.and that it. was with his connivance 
that the 3rd respondents played a fraud 
upon the petitioners, We can harcly 
therefore accept the statement of this 
Officer. At any rate it cannot be ac- 
cepted in the face of the categorical ad- 
mission of his superior officer, the spe- 
cial Land Acquisition Officer himself. 
Then it is further urged on behalf of 
the appellants that there is no doubt 
or dispute that proceedings were taken 
under Section 17 (2) relying upon fhe 
urgency clause which empowers the 
State Government to take possession 
in anticipation of acquisition. It was 
urged that if those proceedings did 
take place some lands must have been 
taken possession of and that fact sep- 
ports the affidavit of Hathi. If possas- 
sion had been taken we have no doubt 
that adequate documents must have 
been prepared but none has been filed. 
Apart from all that, we will assume 
for the sake of argument that docu- 
ments may have been prepared as to 
possession. If they were prepared by 
Hathi they would in our opinion be 
very suspicious. What is more, it is 
common knowledge that in spite of re- 
ceipt of possession being filed in Court 
and reports being made of delivery of 
possession the facts as to actual possas- 
sion are often different. The posses- 
sion according to the affidavit of Hathi 
of one acre of land was said to have 
been taken on 22nd February, 1950, but 
the petition was filed on 12th January, 
1962, more than two years later and it 
is in the petition that the petitionars 
specifically averred that they were in 
possession of all the lands under ac- 
quisition. ‘To that allegation there was 
not merely no reply on the part of 
the 3rd respondent but a positive ad- 
mission on the part of the Land Acqui- 
sition Officer. It may be therefore that 
the fact as to possession had changed 
in the meanwhile between 196) end 
1962 and therefore the Land Acquisi- 
tion Officer admitted that possession of 
all the lands was with the petitioners. 
At any rate in this state of the record 
we cannot but conclude that on che 
date of the petition the lands under 
quisition were in the pcssession of 
petitioners. 

19. With this comment upon che 
ancillary point we turn to consider 
the main contention namely that che 
3rd respondent acquired an interest or 
right de hors the Land Acquisition Act 
by virtue of the agreement entered in- 


3C~ 
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to between them and the Government, 
which they could protect in the writ 
petition and therefore no provision of 
the Land Acquisition Act can bar them 
from protecting that right. We have 
already said that in our opinion the 
writ petition was nothing more or less 
than a continuation of the proceedings 
in land acquisition, for the whole pur- 
pose and the object of the writ peti- 
tion was to challenge the entire land 
acquisition proceedings and the award 
made, It was not a different or new 
proceeding and the right which the 
rd respondent claimed was not a sepa- 
rate and an independent right. It was 
a right which they claimed as a party 
for whom the land acquisition proceed- 
ings were undertaken. It was this 
right as such a party which they were 
seeking to protect and it was precisely 
such a right which does not make 
them “a person interested” within the 
meaning of the Land Acquisition Act, 
and in regard to whom Section 50 bars 
interference with the proceedings, The 
agreement which the appellants made 
with the State Government was made 
under the provisions of the land ac- 
quisition Act and is therefore subject 
to its provisions. 


20. We may also say thaf there 
are other strong reasons why the 3rd 
respondent would have no right to 
file and pursue the present appeal. As 
we have already said they took no 
part in the writ petition at all. They 
were made a party though they were 
not a necessary party probebly because 
they were given the righ: to adduce 
evidence and assist the Government 
under Section 50 (2). Thus they cer- 
tainly had an opportunity to contest 
these proceedings but they did not do 
so and remained ex parte. The real 
party and upon the authorities the only 
party who is interested in the land 
acquisition proceedings namely the Gov- 
ernment does not choose to file an ap- 
peal. In fact counsel on their behalf 
categorically stated before us that they 
id not wish to urge anything in ap- 
peal and would abide by the orders of 
the Court. That was their attitude 
also before the learned single Judge, 
and for a very good reason. They had 
realised that the acquisition and the 
award must be set aside having regard 
to the second Arora case. The peti- 
tioners in the petition were substantial- 
ly challenging the notices and the noti- 
fications under Section 4, Section 6 and 
Section 12 of the Act. None of these 
notices were served upon the 3rd res- 
pondents nor were they at all con- 
nected with them. In the petition it- 
self no relief has been asked for against 
the 3rd respondents. Whatever reliefs 
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have been asked for are against the 
Ist and the 2nd respondents. We can- 
not, therefore, understand how under 
these circumstances the 3rd respon- 
dents can claim that they have a right 
of appeal. They are taking advantage 
of the fact that they have been made a 
party to the petition, to prefer this 
appeal. Under the circumstances, we 
hold that the appellants have no right 
of appeal and no locus standi to pre- 
fer the appeal. The appeal is dismis- 
sed with costs. The amount of Rs. 500 
deposited towards the costs of the 
respondents be paid to them against 
their costs. We ‘think that in the 
circumstances the costs of the two sets 
of respondents namely the respondents 
1, 2 and 3 on the one hand and the 
respondents Nos, 4 and 5 on the other 
be quantified at Rs. 500/- each. 


Appeal dismissed, 
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The Punjab National Bank Ltd., 
having Branch at Gondia, Appellant v. 
Firm, Ishwarbhai Bhai Lalbhai Patel 
and Co., Respondent. 

second Appeal -No. 431 of 1962, 
D/- 13-7-1970, against decision of J. A. 
Hussain, Dist. J.,  Bhandara in Civil 
Appeal No. 56-B of 1961, 

Contract Act (1872), Sections 194, 
191, 192, 198 — Cheque drawn by A on 
B bank in favour of C—C having at- 
count in D bank, handing over same to 
D bank — D bank sending cheque to 
B bank for collection — B bank held 
became substitute agent and not sub- 
agent of C — Payment not received by 
D bank — D bank would not be Habie 
for amount under cheque. 


A had-drawn a cheque of certain 
amount on B bank of X branch in 
favour of C who had account with D 
bank of Y branch On 20-5-1960 C 
handed over this cheque to D bank at 
Y for crediting amount under cheque in 
his account after realisation. D bank 


having no branch at X, this cheque was ' 


sent to B bank of Y branch for collec- 
tion. Payment order from B bank was 
received by D bank on 28-5-1960. Next 
day being Sunday payment order was 
presented by D bank to B bank at Y on 
30-5-1960 but no payment was made. 
Payment order was again presented on 
31-5-1960 but B bank suspended pay- 
ment from that date, On 1-6-1960 C 
presented cheque for similar amount 
to D bank to withdraw it. There be- 
ing no enough balance to credit of 


LN/LN/G81/70/SSG/T 


C with D bank to honour that cheque, 
payment was -refused. After giving 
notice, C filed suit against D bank for 
recovery of that amount. B bank and 
A were not impleaded as defendants. 
There was no plea of negligence on 
part of D bank. Question of applicabi- 
lity of Sections 191 to 194 of Contract 
Act was at issue, 

Held, (1) that the very nature of 
business being one of agency to collect 
amount on behalf of constituent, D 
bank under the circumstances had to 
appoint B bank of Y branch for that 
purpose. (Para 13) 

(2) that D bank must be taken to 
have implied authority to appoint B 
bank at Y for that purpose and B bank 
would be substitute agent and not a 
sub-agent of C.. (Para 13) 

(3) that the acts of substitute agent 
would be binding on Principal C. 

(Para 13) 

(4) that D bank would not be 
responsible to C unless it had received 
the amount and credited the same to C’s 
account. Mere issuance of payment 
order by B bank in favour of D bank 
was not payment to D bank at Y. 

(Para 13} 


and (5) that it would be B bank 

which would be liakle to vay amount to 
C and would be directly responsible 
for such payment to C as B bank at 
Y was constituted a substitute agent of 
C in that transaction by virtue of Sec- 
tion 194. . (Paras 13, 17, 20, 21) 
Cases Referred: (Chronological Paras 
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PADHYE, J.:— This second appeal 
had earlier come up for hearing before 
a Single Judge Mr, Justice Nain and 
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after hearing the appeal for some time, 
he expressed that the appeal shculd be 
heard by a larger Bench since the case 
involved an important question. “he 
second appeal has now been put up 
for hearing before us. 


2. The suit was by the present 
respondent for recovery of an amount 
of Rs. 5,000/- from the appellant-def2n- 
dant. The facts leading to the said 
claim are as under :— 


The plaintiff is a firm dealing in 
tobacco and also bidi leaves. The frm 
of Chhotabhai Karsandas had drawn a 
‘cheque of Rs. 5,000/- on the Laxmi 
Bank Limited, Bhandara Branch, in 
favour of the plaintiff on 16-5-1960. 
The defendant is a branch of the Pun- 
jab National at Gondia. The 


plaintiff had an account with the Gordia 


branch of the defendant Bank and on 
20th of May 1960 the plaintiff handed 
over this cheque to the defencant 
directing it to credit the amount urder 
that cheque in the account of the plain- 
tiff after its realization. 
allezes that on the cheque being handed 
over to the defendant-Bank, the amcunt 
of the cheque must have been cred.ted 
in its account as according to the Plain- 
tiff, the defendant became the holder of 
the cheque and it was the sole respon- 
sibility of the defendant-Bank to collect 
the amount from the i Bank and 
credit the same in the account of the 
plaintiff. The case further put up by 
the plaintiff by way of amendment to 
the plaint as disclosed in paragrapn 2 
(a) of the plaint was that the deien- 
dant was not the agent of the plairtiff, 
nor was the Gondia branch of Laxmi 
Bark an express or implied agent of 
the plaintiff and when the cheque was 
given to the defendant. the defendant 
became the holder of the cheque. It 
was further pleaded that when the zhe- 
que was handed over to the defendant, 
the plaintiff became entitled to the 
amount from the defendant as it meant 
thas the amount was lying with the de- 
fendant in the account of the plairtiff, 
‘and the plaintiff ceased to have any tela- 
tion either with M/s. Chotabhai Karsan- 
das, the drawer, of the Laxmi Bank on 
whom the cheque was drawn. It was also 
pleaded that the defencant having be- 
come the holder of the cheque was 
solely responsible for the -realization of 
the amount from the Laxmi Bank and 
the defendant was deemed to have 
virtually appropriated the amount lying 
with the Laxmi Bank till called fcr, 


3. The defendant admitied the 
fact of receiving the crossed cheque of 
Rs. 5,000/- drawn by Chhotabhai Karsan- 
das in favour of the plaintiff on the 
Bhandara branch of the Laxmi Bank 
Limited. According to the defendant 


The plairtifé - 


as seen from the better ‘ particulars 
supplied by it, it was handed over to 
it on 20-5-1960 and it was to be credit- 
ed to the plaintiff's account after reali- 
zation. This cheque was entered in 
the outward Demand Bills for collec-- 
tion on Saturday, the 21st May 1960. 
This cheque was then sent by the de- 
fendant to the Gondia Branch of the 
Laxmi Bank Limited for collection on 
23rd of May 1960 which was a Monday. 
It appears that this cheque was then 
sent by the Gondia Branch of the 
Laxmi Bank to the Bhandara Branch 
of the Laxmi Bank. An intimation 
was received by the Gondia Branch .of 
the Laxmi Bank from the Bhandara 
Branch to issue a payment order for 
Rs, 4996-88 P. to the defendant direct- 
ing the defendant to receive the amounf 
in cash by presenting the payment 
order at the counter of the Laxmi 
Bank Limited. The payment order 
was for this amount after deducting 
the commission of Rs. £12 P. This 
payment order was, according to the 
defendant, received by it on Saturday, 
the 28th May 1960. 29th of May 1960 
was a Sunday and a closed day for the 
Banks. According to the defendant, it 
duly’ presented the payment order to 
the Gondia Branch of the Laxmi Bank 
on Monday the 30th of May 1960, but 
no payment was made by the Laxmi 
Bank, Gondia, on that day on one pre- 
text or the other. The payment order 
was again presented on 3ist May 1960 
by the defendant-Bank to the Laxmi 
Bank, Gondia and no payment was 
made even on that day as by that time 
the Bank had suspended the payment, 

A On the lst of June 1960 the 
plaintiff presented a cheque for with- 
drawing the amount of Rs. 5,000/- from 
the defendant-Bank and if the amount 
of the cheque in question had been 
credited with the defendant-Bank, then 
there was no difficulty in the plaintiff's 
cheque for withdrawal being honoured 
by the Punjab National Bank, the 
defendant. However, without this amount 
the balance to the credit of the plain- 
tiff with the Punjab National Bank was 
not enough to honour the said cheque 
and hence payment was refused. After 
the refusal of this payment, the plain- 
tiff gave to the defendant-Bank a 
notice of dishonour and has subsequent- 
ly filed this suit for recovery of the 
amount of Rs. 5,000/- from the defen- 
dant-Bank. 


5. One more plea of the plain- 
tiff in paragraph 2 (a) of the plain 
needs to be noticed and that plea is, 
that the defendant by its inability to 
collect the amount from the Laxmi - 
Bank either on account of the delay in 
presenting the cheque or laches of the 
Laxmi Bank in not making the pay- 
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ment to the defendant cannot absolve 
itself from its liability to make the pay- 
ment to the plaintiff. This plea, how- 
ever, has to be read with what has 
. been said earlier in the said paragraph. 
6. Both sides examined witnes- 
ses. The evidence however, appears to 
be very cryptic and the details which 
were necessary to be brought out have 
not been brought out in this evidence. 
The defendant has also filed some ex- 
tracts of the local Cheques Registers 
maintained by it on 30th May and 31st 
May 1960 to show that the payment 
order was presented to the Laxmi 
Bank on the 30th and 31st of May of 
1960 and that those payment orders have 
been received back. 
a © The learned trial Judge after 
considering the evidence: and the law 
on the point dismissed the suit of the 
plaintiff. The learned trial Judge took 
the view that the defendant-Bank was 
a mere agent for collection and was 
not liable to credit the amount in the 
account of the plaintiff unless the pro- 
ceeds of the cheque had been received 
by it and as it had not received the 
amount of the cheque, it was not lia- 
ble to credit the amount in the ac- 
count of the plaintiff with its bank. 
The learned trial Judge further took 
the view that no implied authority to 
appoint the Laxmi Bank, Gondia as 
agent for collection of the amount of 
the cheque could be presumed in fav- 
cur of the defendant-Bank and the 
Laxmi Bank, Gondia did not become 
the agent of the plaintiff. According 
to the learned trial Judge the defen- 
Gant was not liable for the plaintiffs 
claim. The decree of the trial Judge 
vas reversed by the learned District 
Judge and the claim of the plaintiff for 
an amount of Rs. 5,000/- has been 
decreed. 


g. During the pendency of the 
appeal, the plaintiff had filed the appli- 
cation for joinder of the drawer Chhota- 
bhai Karsandas and the Official Liqui- 
dator representing the Laxmi Bank in 
liquidation as parties to the suit under 
Crder 1, Rule 10, Civil Procedure Code. 
It also filed an application to amend 
the plaint under Order 6, Rule 17, Code 
of Civil Procedure. It may be noted 
that the Laxmi Bank had gone into 
liquidation before the suit was filed. 
These applications were opposed not 
only by the defendant Punjab National 
Bank, but also by the parties propos- 
ed to be joined as parties. These ap- 
plications were rejected by the learn- 
ed District Judge by separate orders 
passed on those applications, The 
orders on these applications have not 
been challenged by the respondent and 
we are not required to consider those 
matters in this appeal. ` 


A.L R 


9. The defendant has examined 
Sub-Accountant of the- State Bank of 
India Narayan Ganesh Sonar (D. W. 1) 
who- has stated that the banking 
transactions take place upto 2.30 P. M. 
on every working day. He has fur- 
ther stated that on 30-5-1960 cheques 
of the value of Rs. 6317.9) P. were re- 
ceived from the Punjab National Bank 
and they were received before 2.30 
P. M. There is no cross-examination of 
this witness. Then there is the evi- 
dence of Lilakrishna Lala Parmanand 
(D. W. 2) a Supervisor of the Punjab 
National Bank, Gondia. He has stated 
that the Punjab National Bank has no 
office at Bhandara and the cheque was 
sent for collection to the Laxmi Bank 
Branch, Gondia and on 28-5-1960 pay 
order was received from the Laxmi 
Bank, Gondia. He has further stated 
that this pay order was sent to the 
Laxmi Bank, Gondia on 30-5-1960 for 
receiving the payment ard this was 
presented to the bank at about 2 P. M. 
This payment order was returned on 
30-5-1960 without any payment. He 
has also stated that he had sent Rup- 
singh with this order along with other 
cheques. He has further stated that it 
was again sent on 31-5-1960, but on 
that day the payment was suspended, 
Rupsingh (D. W. 3) who is a peon in 
the Punjab National Bank had gone 
with the two cheques in Laxmi Bank, 
Gondia, on 30-5-1960 sometime. before 
2.30 P. M., but the payment was noft 
made and he was asked to come the 
next day. Then Kisangopal Lala Lekh- 
raj, who is the Accountant of the Pun- 
jab National Bank has been examined 
as D. W. 4. He has supported what 
Rupsingh has stated in his evidence. 
It may be stated that there is no issue 
about any negligence on the part of 
the Punjab National Bank either in 
presenting the cheque to the Laxmi 
Bank, Gondia on its receipt from the 
plaintiff or in presenting the payment 


order to the Laxmi Bank, Gondia, on 
its receipt on 28th May, 1960 and it 


appears that this aspect was not con- 
sidered by the trial Court. For the 
first time, we find a ground taken by 
the plaintiff in ground No. 4 before the 
first appellate Court, the ground being 
that the defendant Punjab National 
Bank was liable for breach of duty 
even as a collecting bank and was res- 
ponsible to compensate the plaintiff for 
the loss caused to it on account of 
gross and culpable negligence of its 
officers and employees as also for its 
laches and delay in collecting the 
amount of the cheque in question. This 
ground also is somewhat vague and 
does not state as to where was the 
negligence, that is, whether the negli- 
gence in not presenting the cheque in 
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a reasonable: time to the Laxmi Bank, 
Gondia, for collection or in not present- 
ing the payment order within a rea- 
sonable time to the Laxmi. Bank, Gon- 
dia, for its collection, The learned Dis- 
trict Judge has not in fact found as a 
fact that the defendant was negligent 
either in presenting the cheque or the 
payment order to the Laxmi Bank, 
Gondia, but on the view of law he 
took, he held that the defendant-bank 
must be deemed to have received the 
amount through its sub-agent, that is, 
the Laxmi Bank, Gondia and the laches 
and negligence on the part of the Sub- 
Agent of the defendant-Bank, that is, 
the Laxmi Bank, Gondia, cannot afect 
the rights of the principal, namely, the 
plaintiff. On this view, the learned 
District Judge held that the amcunt 
having been recovered by the deten- 
dant-Bank through its Sub-Agent on 
the 28th May 1960, the defendant-Bank 
was bound to credit this amount to the 
account of the plaintiff in its own 
Bank and the  defendant-Bank was, 
therefore, liable to pay the amount to 
the plaintiff. 


10. We may state at this stage 
that though the plaintiff-respondent is 
trying to spell out a case of negligence 
on the part of the defendant-Bank tom 
paragraph 2 (a) of the plaint, we do 
not think that the pleadings in “hat 
matter are in any sense clear and un- 
ambiguous and we are unable to make 
out such a case from the facts pleaded 
in paragraph 2 (a) of the plaint. In 
the first place, there are no specific 
allegations as to which inaction on the 
part of the defendant constituted negli- 
fence on its part, whether it was the 
first act of presenting the cheque to 
the Laxmi Bank, Gondia Branch or 
whether it was a second act of present- 
ing the payment order to the Gondia 
Branch of the Laxmi Bank. The zase 
of negligence must be specifically put 
so that the opponent must be in a gosi- 
tion to squarely meet such a case and 
all ‘the particulars of- such a case must 
be given. We do not find from these 
pleadings any case of negligence wnich 
should have been put in the forefont 
in the plaint itself. Secondly, on read- 
fing the last portion of paragraph 2 (a) 
of the plaint along with 
portion, the case of the plaintiff seems 
to be that the defendant merely by ac- 
cepting the cheque for realisation had 
become’ the holder of the cheque and 
had at once become responsible for 
crediting the amount to the plaintiff 
and to make payment thereof to the 
plaintiff whenever demanded, ` Read in 
this context, the plea which is now 


sought to be made as one of neglig=nce. 


only amounts to this that whether the 
defendant realises the amount from. the 


the eaczlier 


Laxmi Bank or not, since the cheque 
was received by the defendant, it at 
once became liable to the plaintiff for 
that amount and it was no concern of 
the plaintiff whether the defendant act- 
ed with due deligence or acted negli- 
gently in collecting the amount from 
the Laxmi Bank, either on account of 
the delay in presenting the cheque or 
the laches of the Laxmi Bank in not 
making prompt payment and this could 
not be made a ground for the defen- 
dant to absolve itself from the liability 
to pay to the plaintiff. This cannot be 
construed to mean the pleading of 
negligence on the part of the defendant 
in collecting the amount from the 
Laxmi Bank. Apart from that, we do 
not find any evidence whatsoever worth 
the name to arrive at the finding that 
there was any negligence on the part 
of the defendant-Punjab National Bank 
in collecting the amount from the 
Laxmi Bank. As the events show. the 
chegue was handed over on the 20th of 
May 1960. It was entered into the 
books of the defendant am 21st May 
1960. 22nd was a Sunday. It was 
sent to the Laxmi Bank, Gondia, for 
collection on Monday, the 23rd May 
1960. The Gondia Bank then sent it 
to its Bhandara Branch, which, in turn, 
made an entry in the register and inti- 
mated to the Gondia Branch that the 
payment order in respect of the amount 
be made and given to the defendant- 
Bank. On the 27th May 1960 payment 
order was prepared and it was handed 
over to the defendant-Bank on the 28th 
May 1960. It is not known as to when 
this payment order was received by the 
Punjab National Bank on the 28th. If 
may be noted that the business hours 
on Saturday are shorter than the busi- 
ness hours on other days. 29th May 
1960 was a Sunday. and on the 30th 
the payment order was presented by 
the defendant-Bank to the Laxmi Bank, 
Gondia for collection and as the evi- 
dence shows, it was presented before 
the due time. From this evidence, it 
cannot be spelled out that the defen- 
dant-Bank acted negligently and nof 
like an ordinary reasonakle and pru- 
dent man would have done. Though 
therefore, the lower Courts have not 
recorded a specific finding on this. ques- 
tion, we do not find that there .is any 
such negligence on the part of the de- 
fendant. 


ii. - The learned District Judge 
has accepted this position in paragraph 
7 of his judgment that the defendant 
became an agent of the plaintiff for the 
purposes of collecting the amount 
under such cheque, and further took 
the view that because of this relation- 
ship, the liability of the defendant will 
arise vis-a-vis the plaintif when the 


452 Bom. [Prs. 11-13] Punjab National Bank v. Firm Ishwarbhai (Padhye J. } 


defendant collects the amount and 
posed a question whether the defen- 
dant had collected this amount, The 
learned District Judge further took the 
view that the defendant had received 
the payment order from the Laxmi 
Bank, Gondia Branch for collecting the 
amount, which meant that the Laxmi 
Bank, Gondia Branch had received the 
amount and the further question which 
according to him, arose was for whom 
was the Laxmi Bank, Gondia Branch, 
holding this amount and answered the 
question by holding that. the defendant 
had no implied authority to name a 
person to act for the plaintiff in the 
absence of agency entrusted to it and 
the defendant had also no implied au- 
thority to appoint the Laxmi Bank, 
Gondia Branch, its substitute agent for 
collecting the amount of the cheque. 
The learned District Judge further took 
the view that the appointment of the 
Laxmi Bank, Gondia Branch, by the 
defendant was its own affair and the 
Gondia Branch of the Laxmi Bank be~ 
came a sub-Agent of the defendant- 
Bank and there was no privity of con- 
tract between the plaintiff and the 
Laxmi Bank, Gondia, and as such the 
defendant-Bank which was the agent of 
the plaintiff was alone responsible to 
the plaintiff who wes the principal. 


12, Now Mr. P. P. Deo, learned 
counsel for the appellant-defendant, has 
challenged this decision on two alter- 
aative grounds.’ In the first place, it is 
contended that the defendant-appellant 
had implied authority to appoint or 
dame another person as an agent to 
act for the principal and though there 
‘is no privity of contract between this 
mamed person and the principal as 
such, the provisions of Section 194 of 
the Contract Act make that person the 
agent of the principal for such part of 
that business of agency as was entrust- 
ed to the defendant and if for any rea- 
son, the person named by the defen- 
dant does not pay the amount, then 
the defendant is not liable to make any 
payment to the plaintiff. According to 
him, this business or the transactions 
are such which must be done through 
somebody else and for that purpose, 
even if there may be no express au- 
thority, there is an implied authority 
to name another person to act for the 
principal so as to bind the principal by 
the act of such named person. The 
contention is that the defendant-Bank 
has no branch at Bhandara, nor has it 
any account either with the Bhandara 
Branch or the Gondia Branch of the 
Laxmi Bank and since the cheque has 
been given to the defendant. at Gondia 
for collection from the Laxmi Bank, 
Bhandara Branch where the drawer 


its immediate 
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had an account, it had ïn'the ordinary 
course of the business* to take the as- 
sistance of the Laxmi Bank, Gondia for 
realizing the said amount, as the 
Bhandara Branch is also the branch of 
the Laxmi Bank. It could not be pos- 
sible for the defendant-Bank to send 
a messenger to a different place 
for collecting the amount and it ap- 
pears to us that in the normal course 
of business the method adopted by the 
defendant in handirg over the cheque 
to the Gondia Branch of the Laxmi 
Bank for collection was the proper 
method and no exception could be taken 
to such a course adopted by the Pun- 
jab National Bank. The plaintiff also 
must have known when it presented: the 
cheque to the defendant that the de- 
fendant would have to take recourse to 
such a method for collecting the amount 
of the checue. In fact, the plaintiff has 
also not stated that there was anything 
wrong in the course adopted by the 
defendant-Eank in presenting the che- 
que to the Laxmi Bank, Gondia Branch, 
for collecting the amount of the che- 
que. If such is the nature of the busi-~ 
ness, then the defendant-Bank who is 
constituted an agent of the plaintiff for 
the realisation of the amount of the 
cheque must be taken to have the im- 
plied authority to name another per- 
son to act for the principal, that is, the 
plaintiff, for getting the amount of the 
cheque since the defendart could nof 
have realised the amount conveniently 
without adopting such a course. If, 
therefore, the Laxmi Bank, Gondia, has 
been named by the defendant to get 
the amount from the Laxmi Bank, 
Bhandara Branch and in turn, to pay 
it to the defendant, then under the pro- 
visions of Section 194 of the Contract 
Act, the Laxmi Bank, Gondia Branch 
would not be a sub-agent as is under- 
stood in Section 191 of the Contract 
Act and would be an Agent of the 
principal that is, the plaintiff, for the 
purposes of collecting the amount of 
the cheque from the Bhandara Branch 
of the Laxmi Bank. This is on the 
assumption that the Bhandara Branch 
and the Gondia Branch of the Laxmi 
Bank are different and distinct entities 
and are different juridical persons, 


13. The learned counsel for the 
respondent contends that the Gondia 
Branch of the Laxmi Bank would be a 
sub-agent of the defendant-Bank and 
the said .sub-agent would be liable to 
principal, namely, the 
defendant-Bank, and the defendant-Bank 
in its turn, would be liable to the plain- 
tiff and the plaintiff would have no 
eoncern with the sub-agent, that is, the 
Laxmi Bank, Gondia Branch. He re- 
lies for this proposition on the provi- 


a 
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sions of Sections 191 tc 193 of : the 
Contract Act. It is true that:under Sec- 
tion 192 of the Contract Act, where a 
sub-agent is properly appointed, tie 
principal is, so far as regards -third 


persons, represented .by the  sub-agent. 
and is bound by and responsible for his. 


acts as if he were an agent _ originally 
appointed ‘by the principal. However, 
the agent is responsible to the printi- 
pal for the acts of the sub-agent and 
the sub-agent is responsible for his 
acts to the agent but not to the primi- 
pal except in cases of fraud or wilcul 
wrong. Now, to our mind, this is not 
a matter which falls under these provi- 
sions and this is a matter which, in cur 
view, will fall under Section 194 of the 
Contract Act. Here the mature of the 
business is such, which is one of agency, 
namely, an agency to collect the amount 
‘on behalf of a constituent, that the 
Bank in the position of the defendant- 
Bank has to appoint another person Žor 
the purpose of realisation and in tais 
case, had to name the Gondia Branch 
of the Laxmi Bank for tħat purpose as 
the Bhandara Branch was a part and parzel 
of the main. Bank, that is, Laxmi Bank 
and the collectión of the amount could 
be facilitated by appointing the lozal 
Bank at Gondia. The defendant, there- 
fore, must be -taken to have an impled 
authority to appoint the Gondia Branch 
of the Laxmi Bank for this purpose 
and the Gondia Branch of the Laxmi 


Bank would be a substitute agent znd- 


not a sub-agent as understood by 
Sections 191 to'193 of the Contract Act 
of the plaintiff, the principal and if 
that is so, then the acts of the said 
substitute would be binding on che 
plaintiff-principal and the ae 
Bank would not be- responsible to- 

plaintiff: unless it has received “he 
amount in its hands and credited he 
same to the account of the plaint-ff. 
There is no doubt that the °Bhandara 
Branch to whom the cheque was sent 
has on verification of the cheque found 
that, that the amount cof the checue 
was payable and it is because of that 
it gave an intimation to the Gondia 
‘Branch to make the payment to the 
defendant who had presented the che- 
que to the Laxmi Bank, Gondia and it 
is on the basis of such an intimation 
from the Bhandara Branch thet the 
payment order was issued by the Gon- 
dia Branch in favour of the defendant- 
Bank. The issuance of the payment 
order, however, does not amount to a 
payment to the person entitled under 
the payment order unless the amount 
has actually been paid to that person. 
It is nobody’s case that the amount has 
actually been received by the defen- 
dant-Bank from the Gondia Branch of 
the Laxmi Bank. On the other hand, 
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the evidence is clear that in spite of the 
presentation of the payment order on 
the 30th and 31st of May 1960 paym=nts 
were not made by the Gordia Brench 
of the Laxmi Bank to the defendant- 
Bank, We may, therefore, take it that 
the amount had remained with the 
Laxmi Bank Gondia which was under 
a duty to pay the amount tc the hclder 
of the payment order, in this case, the 
defendant-Bank, for the plaintiff ani if 
the Laxmi Bank, Gondia Branch, did 
not pay the amount against the ay- 
men? order, then it would be the Lexmi 
Bank which would be liable -to pay the 
amount to the plaintiff and would -be 
directly responsible for such payment 
to’ the plaintiff as the Laxmi Pank, 
Gondia Branch is constituted a substi- 
tute agent of the plaintff in this 
transaction. 


14, It was, however, urgec on 
behalf of the respondent-plaintiff that 
Section 194 of the Contract Act would 
not be attracted because, in the first 
place, there was no privity .of conzract 
between the plaintiff and the Laxmi 
Bank, Gondia, and in the second place, 
the Laxmi Bank, Gondia could not be 
taken to. be an agent of the plaintif in 
this transaction because it had no 
direct. or indirect relation with the said 
Bank and. could not have called -pon 
the said branch at Gondia to pay the 
amount to himself as the payment crder 
was in the. name. of the defendant- 
Bank and it was the defendant-Bank 
who alone was in a position to ccllect 
the amount and even if the plantiff 
were to ask the amount of the ch=que 
from the Laxmi Bank, Gondia Branch, 
the said Bank would not have paid any 
amount to the plaintiff. Perhaps that 
may .be so; but the. plaintiff had al- 
ready. appointed the defendant-Ban= as 
its agent for collection of the said 
amount and the Laxmi Bank, Gcndia 
Branch was holding the amount on be- 
half of the plaintiff which the defen- 
dant as an agent had only to ccllect 
from the Laxmi Bank or rather the 
Laxmi Bank had to pay the amourt to 
the Punjab National Bank which. in 
turn, would have credited the amount 
in the’ account of the plaintiff. If there 
is a failure on the part of the Laxmi 
Bank, Gondia Branch, to pay the 
amount to the defendant-Bank, ther for 
such failure the © Laxmi Bank, Gcndia 
Branch is responsible to the plantiff 
and not the defendant-Bank unless it is 
established that the defendant. acted so - 
carelessly or negligently that. it was on 
account of the act of the defendant that- 
the said amount could not be rece_ved, 
That has not been established in the pre- 


sent case. 
Pie ancther 


- 45. There is 
aspect of the matter. The question is 
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whether the two branches of the Laxmi 
Bank, one at Gondia and the other af 

Bhandara, should be said to be two dis- 
~ tinct and separate entities or they con- 
stitute only one concern. The banking 
business was done by a company known 
as Laxmi Bank Limited with its head 
office at Akola and it had several bran- 
ches at different places. The Gondia and 
Bhandara branches were two guch 
branches. It is no doubt true that each 
branch had its own constituents and ac- 
counts were maintained by those branches 
for their respective constituents. o But 
even so these branches could not be said 
to be independent of the main bank. and 
all the funds and the transactions must 
be taken to be that of the Laxmi Bank 
itself and not of the individual branches. 
It is the main business concern which is 
an entity which can sue or be sued and is 
responsible for all the acts done by its 
branches. These branches have no sepa- 
rate and independent existence apart 
from the main concern and these branches 
must be taken to be a part of the same 
unit and not different entities as con- 
tended on behalf of the plaintiff. If that 
is so, then the position is quite different. 
The question whether the different 
branches of a Bank are different and 
separate entities or they are one unit 
came up for consideration in several deci- 
sions and it has been held that they con- 
stitute but one unit and are not separate 
. and independent units. The learned 
appellate Judge has referred to a deci- 
sion of this Court in Bank of India v. 
Official Liquidator, ATR 1950 Bom. 375, 
but the learned counsel for the appellant 
has brought to our notice a later decision 
of this Court which has overruled the 
earlier decision in ATR 1950 Bom. 375, 
which was a decision of a single Judge. 
There are also other decisions which 
have been brought to our notice to which 
we shall presently refer. 


16. The usage in the banking 
business of appointing sub-agents for 
the collection of the amounts on cheques 
ete. is described In Corpus Juris Sec- 
undum, Volume IX, paragraph 228 under 
the heading “Sub-agents and Correspon- 
dents.” Jt is described thus: . 


“Where paper is deposited in a bank 
located in one city, but is collectable in 
another city, it is said that the depositor 
must realize that the bank cannot econo- 
mically send an agent or officer to the 
other’ city to effect the collection, and, 
therefore, the mere deposit of out-of- 
town paper impliedly authorises the 
bank of deposit to select a suitable col- 
lecting agency at or near the place where 
the paper is payable, and to make any 
necessary or customary agreement with 
respect to the collection. If a suitable sub- 
agent has been selected, and there is 


A. 1. R. 


another agency more conveniently 
located, the deposit of paper authorizes 
the sub-agent to forward the paper. to 
another, and more conveniently located 
sub-agent.” 


The position of a ‘sub-agent’ vis-a-vis 
the principal where the agent has an 
implied authority to appoint a sub-agent 
has also been considered in’ Aggarwal 
Chamber of Commerce v. M/s Ganpat 
Rai Hira Lal, AIR 1958 SC 269. In this 
case, the appellant which was a non- 
resident company entered into forward 
transactions on behalf of the respondent 
at Hapur in which there was a consider- 
able amount of profit. The appellant 
engaged the services of the Hapur firm 
for the transactions and made profits. 
Out of the profits it paid a certain amount 
on account of the income-tax for and on 
behalf of the respondent. The respon- 
dent contended that it was not liable for 
the said income-tax as there was no pri- 
vity of contract between it and the Hapur 
firm. There was no dispute that the 
Hapur firm was employed by the Ap- 
pellant for forward transaction business 
of the respondent which had accepted. 
the transactions entered into as also the 
amount of the profit accruing on those 
transactions and was only disputing the 
amount of income-tax deducted, retain- 
ed and paid on those profits. Jt was 
held by the Supreme Court. 


“Under the law, the Hapur firm 
would be an agent of the respondent for 
that part of the business of the agency 
as was entrusted to it and “privity of 
contract arises between the principal and 
the substitute” Section 194 of the Con- 
tract Act.” 


17. The point arose again in 
another case before the Supreme Court 
in Union of India v. Amar ‘Singh, AIR 
1960 SC 233. In this case some goods 
were entrusted by the plaintiff to him- 
self as consignee from Quetta in Pakistan 
to New Delhi in India. The receiving 
railway was the Pakistan Railway which 
ended at the Pakistan frontier. The goods 
were then taken over by the Indian Rail- 
way which was the forwarding railway 
and came safely upto New “Delhi. The. 
goods however, were not delivered to the 
plaintiff-consignee, The plaintiff made a 
claim against the forwarding railway, 
that is, the Indian Railway, for com- 
pensation for non-delivery of the goods 
entrusted to the said railway and as the 
demand was not complied with he in- 
stituted a suit against the Dominion of 
India. The forwarding railway, that is, 
Indian Railway, disputed its liability. One 
of the grounds urged was that there was 
no privity of contract between the plain- 
tiff-respondent and the forwarding Rail- 
way, that is, the Indian Railway and if he 
had any claim, it was only against the 
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receiving railway. The Supreme Court took 
the view that. the Indian Railways were 
liable to the plaintiff as being in tne 
position of an agent to the plaintiff-coa- 
signor. It relied on a passage from tae 
fudement of Thesiger L.J.in De Bussene 
y. Alt, (1878) 8 Ch. D. 286 at p. 3F0, 
which is to the following effect: `' 


“But the exigencies of business do 
from time to time render necessary tie 
carrying out of the instructions of a prind- 
pal by a person other than the agent 
originally instructed for the purpose, and 
where that is the case, the reason of tie 
thing requires that the rule should >e 
relaxed, so as, on the one hand, to enable 
the agent to appoint what has been term- 
ed “a sub-agent” or “substitute”; and, on 
the other hand, to constitute, in the in- 
ferests and for the protection of the prin- 
cipal, a direct privity of contract bæ- 
tween him and such substitute.” 


The Supreme Court then observed: 


"The aforesaid facts clearly indicete 
that the respondent appointed the Receiy- 
ing Railway as his agent to carry his 
goods on the Railway to a place in 
India with whom Pakistan had no treaty 
arrangement in the matter of through 
booked traffic. In that situation tie 
authority in the agent must necessarily 
be implied to appoint the forwarding 
Railway to act for the ccnsignor during 
that part of the journey of the goods by 
the Indian Railway; and, if so, by forze 
. of the said section, the Forwarding. Ral- 
way would be an agent of the consignor.” 
On the basis of these authorities it would 
thus be clear that by the usage of trade 
or business, the defendant-Bank would 
have an implied authority to name or 
appoint another bank, such as the Laxmi 
Bank, Gondia Branch ta collect toe 
amount of the cheque deposited by the 
plaintiff with the defendant-Bank ard 
the Laxmi Bank would then be the suz- 
stitute agent of the plaintiff and by virtue 
of the provisions of Sec. 194 of the Con- 
tract Act, there would be a privity >f 
contract between the plaintiff and the 
Laxmi Bank and the Punjab Natioml 
Bank would not be responsible, if the 
Laxmi Bank failed to pay the amourt. 


18. The learned counsel for the 
appellant-defendant, however, urged that 
the two branches of the Laxmi Bank, 
namely, one at Bhandara and the other at 
Gondia, are not in fact two separate and 
independent banks and they are one an 
the same, namely, the Laxmi Bank, wher- 
ever its branches may be It is urged 
that if the two branches cf the Laxni 
Bank are taken to be one and the same 
and not distinct and independent units 
and the defendant-Bank has. not received 
the amount of the cheque from tke 
Laxmi Bank, then there is no liabili-y 
on the defendant-Bank of the plaintiff 


since the Punjab National Bank had not 
been able to collect the amount from the 
Laxmi Bank as by that time the Laxmi 
Bank had gone under liquidation. Kæli- 
ance was placed by the lower appeLate 
Court on the decision of Tendolkar J in 
AIR 1950 Bom. 375, for the proposi-ion 
that the two branches are indepencent 
units. It was observed in that case in 
paragraph 6: 

“It is contended for the claimants 
that the bank and its branchss are cne; 
and the receipt of money by the branch 
is receipt by the bank in liquidation. On 
the other hand, it is contended on behalf 
of the Official Liquidator that for -bis 
purpose the bank in liquidation and its 
branch must be treated as if they were 
distinct banks. Now, while there is no 
doubt that a branch is an agency of the 
head office, it is well established that 
for certain special purposes of banking 
business they may be treated as different 

us, for example, the obligaiion. 
to honour a cheque of a customer rests 
on the branch on which the cheque is 
drawn and on no other. Similarly, wkere 
different branches of a bank are endorsers 
of a negotiable instrument, netice of Jis- 
honour must be given to each branch 
in succession.” 


19. This decision came up 
for consideration before a  TLivi- 
sion Bench of this Court in Vedaja 
Govinda Saravanabavananthan v. Ex- 
change Bank of I & A, AIR 1958 Bom 
100. The question there was: where a 
bank collects the amount of the cheque 
on behalf of its customer, does it hold 
the amount in trust for the customer or 
only as a creditor of the customer, the 
relationship between the banker and the 
customer being that of the creditor and 
the debtor? It was held that in the 
absence of any specific directions from 
the customer the amount collected be- 
comes a part of the general funds of the 
Bank and the relationship that is crested 
is of a creditor and debtor and the bank 


- does not hold the amount in trust for 


the customer. On this matter, this Livi- 
sion Bench decision differed from the 
decision of Tendolkar J. in AIR 41950 
Bom 375. The contention that is ra‘sed 
on behalf of the appellant defendan- is 
that the two branches of the Laxmi Bank 
are in fact one and the same and when 
the Laxmi Bank Bhandara Branch gave 
intimation to the Laxmi Bark, Gordia 
Branch to issue a payment order to the 
defendant-Bank, the amount was not ac- 
tually transferred from one branch to 
another but the funds remained where 
they were, namely, with the Laxmi Bank 
‘as such, and no amount was in act 
collected by the Laxmi Bank, Gordia 
Branch from the Laxmi Bank, Bhancara 
Branch. There was no question theretore 
of the Laxmi Bank, Gondia Branch hcid- 
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ing the amount of this’ cheque in trust for 
the customer either the defendant or 
the plaintiff, but it was only as a debtor 
of the plaintiff and if before this amouht 
could be realised by the defendant-Bank, 
the Laxmi Bank went into liquidation, 
the amount could be realised by the 
plaintiff in the liquidation proceedings 
and the defendant-bank could not in any 
way be responsible for the claim of the 


plaintiff. 


20. A decision of the Calcutta 
High Court in Bengal Bank v. Satyendra 
Nath Das, (1949) 4 DLR Cal 164 = (AIR 
1952 Cal 385) is more in point. In this 
case one’ Basanta Kumar Nag drew a 
cheque in favour of the. plaintiffs 
Satyendra Nath Das and Prithwiraj Das 
on the Economic Bank Limited, Sona- 
mukhi Branch. The plaintiffs sent the 
cheque to the Bengal Bank Ltd. for 
collection and credit to their account. 
The Bengal Bank sent the cheque to the 
Bankura Branch of the Economic Bank 
Limited for realisation. The Bankura 
branch realised the amount from the 
Sonamukhi Branch, but did not make 
over. the sum realised to the Bengal Bank 
on account of some internal trouble and 
asked for time. Thereafter the Economic 
Bank Limited went into liquidation and 
the Bengal Bank limited could not realise 
the money. The question was whether 
the Bengal Bank Limited could be held li- 
able as a collecting agent to the plaintiff 
for having not paid the amount to them. It 
was the contention of the plaintiffs in that 
case that the Bengal Bank Limited was 
liable on the ground that the money was 
not realised owing to the default of the 
agents of the Bengal Bank Limited, their 
agents being the Bankura Branch of the 
Economic Bank. The contention on 
behalf of the drawer of the cheque was 
that the failure to collect the money was 
due to the laches of the Bengal Bank 
Limited and that, therefore, the Bengal 
Bank Ltd, was liable. It was pointed 
out that at the time the cheque was issu- 
ed the defendant had money enough in 
the Sonamukhi Branch of the Economic 
Branch Limited to pay the sum. It was 
also pointed out that the Sonamukhi 
Branch actually paid the sum to the 
Bankura Branch who were the.agents of 
the Bengal Bank Limited, If the Bengal 
Bank Limited had directly sent the 
cheque to the Sonamukhi Branch they 
would have realised: the money because 
at that time the Bank had not gone into 
liquidation. The learned Judge in. deal- 
ing with this question. held that the Habi- 
lity of the Bengal Bank Limited could 
only arise ff the money was paid by the 


Economic Bank by honouring the cheque.” 


Tf the Economic Bank failed to pay the 
money, it could not be held that the 
Bengal Bank Limited was liable. The 
Jearned Judge further observed: 


“The Bengal Bank can only be made 
liable if it can be shown that under the 
law it has prevented itself from taking 
the defence that it has taken. The 
cheque was presented by the Bengal 
Bank within time. The cheque was dis- 
honoured. The learned Judge seems to 
think that the cheque was not dishonour- 
ed because one branch of the Economic 
Bank paid the money to the other bank, 
The liability to pay the amount of the 
cheque is in the juridical person, the 
Economic Bank Limited. It is true that 


for convenience branch accounts are 
opened at different banks and the 
branches make the payment, Payments 


are always ‘made on behalf of the Bank, 
the branch not being a juridical person, 
and the liability lies with the bank if 
branch does not pay.” l 


On the view taken in this decision, the 
Hability of the defendant-Bank -would 
not arise if the amount cf the cheque 
was not actually collected by the defen- 
dant-Bank unless it is alleged and proved 
that the defendant was in any way 
negligent in doing its duty. 

21. The question whether the 
different branches of a banking Corpora- 
tion are separate and distinct banks came 
up also for consideration in Jyoti -Prosad 
Singh Deo Bahadur wv. Chota Nagpur 
Banking Association, AIR 1929 Pat 193. 
Reliance had been placed in that case on 
a decision of Prince v. Oriental Bank 
Corporation (1878) 3 AC 325, where if 
was decided that the two branches of the 
Bank were not separate and distinct 
Banks, but branches of one and the 
same banking corporation or establish- 
ment and that they were separate agen- 
cies, although agencies of one principal, 
that principal being the corporation of 
the Oriental Bank, The matter arose in 
this way: 

The defendant Bank had branches 
at three different places Sydney, 
Miirrumburrah and Young. Messrs. Hop- 
kins and Gate were store-keepers at Young 
and had a banking account at the defend- 
ants bank at Young. They gave a pro- 
missory note to the plaintiff for a certain 
sum of money payable not at Young, but 
at Murrumburrah; but at Murrumburrah 
it appeared they had no banking account. 
The note fell due on 3rd April 1875. The 
plaintiff in whose favour the - note was 
made out lodged it with their bank for 
collection. The plaintiffs bank handed 
it over to the Sydney Branch of the 
defendants’ Bank for collection. Tha 
Sydney Branch transmitted it to the 
Murrumburrah Branch which stamped 
the note as having been paid and then 
sent a transfer draft to Sydney for the 
amount of the note for payment to the 
plaintiff's bank. So far as the books of 
account of the Murrumburrah Branch 
were concerned they showed that the 


r 
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amount had been paid to -the plaintiffs 
Bank and it appeared. they actually 
debited the Young Branch with the 
amount for which the transfer draft nad 
been sent. It appeared, however, that on 


4th April 1875. Messrs. Hopkins and 
Gate’s store at Young was destroyed by 
fire and on 5th April the Manager of 
the Marrumburrah branch wrote to the 
Manager of the Sydney branch requast- 
ing him to cancel the transfer draft in 
favour of the plaintiffs Bank. This was 
done and the plaintiff sued the, deten- 
dants’ Bank for recovery of the money 
as money had and received to his- use. 
The whole case of the plaintiff rested 
upon the foundation that. the different 
‘Branches were to be treated for the 
purpose of payment as if they were 
separate and independent Banks. The 
Judicial Committee came to the conclusion 
that the Banks were not separate and 
distinct Banks but branches of one 
and the same banking corporation or 
establishment and that they were spa- 
rate agencies, although agencies of one 
principal, that principal being the 
corporation. of the Oriental Bank. In 
this view, they came to the conclusion 
that the defendant-Bank was not liable 
as they had not received the money nor 
anything equivalent to money from any 
source outside their own establishment. 
The facts in (1878) 3 AC 325 are very 
similar to the facts in the case before us, 
Here also the defendant-Bank admittedly 
had not received any amount from the 
Laxmi Bank and as such it. could nat be 
held liable for that amount to the pain- 
tiff. Of course, as we have said, different 
considerations would arise if the pain- 
tiff had alleged and proved that there 
was any culpable negligence on the part 
of the defendant-Bank in collecting the 
said amount from the Laxmi Bank. We 
have already said earlier what accions 
were taken by the defendant in collecting 
the amount. There are no pleadings on be- 
half of the plaintiff to show any negli- 
gence on the part of the defendant dur- 
ing the period 20th May 1960 to 28th May 
1960 or on the 30th or 31st May 1960. 


The evidence shows that the defencant-' 


Bank took all the necessary steps as were 
expected from an ordinary prudent man 
and if the defendant-Bank was not able 
to collect the said amount in spite of 
reasonable care, it could not be held 
liable for not realising the amount. There 
is evidence to show that soon after the 
payment order was received by the 
defendant-Bank from the Laxmi Bank, 
Gondia Branch, it was presented for en- 


cashment on the 30th May 1960 during 


office hours, 29th being a Sunday. Brt the 
amount could not be realised and that 
when it was again presented on 31st May 
1960, the payment was suspended by the 
Laxmi Bank for which the defendant- 
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Bank cannot be held responsible. The’ 
case of negligence, therefore, having not; . 
been specifically alleged, ncr proved by 
the plaintiff, the: defendant-Bank could 
not be held liable for the ‘plaintiff's claim, 
since as a fact, the defendant-Bank had 
not received any amount from the Laxmi 
Bank.from which it was to collect the 
same. On this view also, the plaintiff is 
not entitled to get any decree against. the 
defendant-Bank. 


22. In either view, therefore, the 
plaintiff was not entitled to claim a 
decree against the defendant-Bank. The 
plaintiff had not joined the drawer in 
the first Court'and it was only in the 
first appellate Court that such an attempt 
was made, but the request was refused. 
That order has also not been challenged 
in this Court and we do not say anything. 
as to the liability of the drawer to the 
plaintiff. i 

23. There is no dispute that the 
Laxmi Bank Limited has been ordered 
to be wound up and an Official Liquidator 
has been appointed to go into the claims 
in respect of the affairs of the Laxmi 
Bank Limited, We are told that the 
defendant-Punjab National Bank has 
put up a claim before the 
Official Liquidator in respect of 
the amount of the cheque in dis- 
pute. Since the cheque was drawn on 
the Laxmi Bank, Bhandara Branch. the 
Laxmi Bank was bound to honour the’ 
said cheque and was bound to pay the 
amount on the aforesaid cheque. Since 
the Punjab National Bark was the 
collecting agent for and on behalf of the 
plaintiff, it was entitled to collect the 
amount from the Laxmi Bank and after 
receiving the same to credit the 
same in the plaintiff's account, 
There is no doubt that if and when the 
amount or any part of it is received by 
the defendant-Bank from the Official 
Liquidator, the same woulc be credited 
by the Defendant-Bank in the plaintiff's 
account and will be paid to the plaintiff 
on demand being made. 

In the result, the judsment 
and decree of the appellate Court will 
have to be set aside and “he judgment 
and decree of the trial Court dismissing 
the plaintiffs suit restored. According- 
ly the plaintiff's suit stands dismissed and 
the appeal is allowed with costs. 

Avpeal allowed. 
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other, Petitioners v. State af Maharashtra 

and another, Respondents. l 

Special Civil Appin. No. 492 of 1969, 
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Member, Maharashtra Revenue Tribunal 
at Nagpur D/- 7-3-1969. 


(A) Tenancy Laws — Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act (99 of 1958), S. 91 — 
Procedure in cases of intended sale of 
land leased to a tenant — Landlord is 
duty bound to follow the procedure 
prescribed under S. 91 in cases of intend- 
ed sale of land leased to a tenant not- 
withstanding that at the time of intended 
sale the tenant was not actually on the 
land. Spl. Civil Appin. No. 253 of 1965 
D/- 7-9-1966 (Bom), Overruled. 

(Para 6) 


Section 91 cannot be said to be ap- 
plicable only to the sale of land held by 
a tenant because the words used in sub- 
section (1) of Section 91 are “where a 
landlord intends to sell any land, leased 
out to a tenant.” (Para 6) 


It does not say “where a landlord 
intends of sell any land held by a tenant.” 
Therefore, merely because the tenant 
was actually not on the land, the land 
cannot possibly cease to be a land leased 
out to a tenant. (Para 6) 


(B) Tenancy Laws — Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act (99 of 1958), Sec. 122 — 
Declaration as to invalidity of transfer 
-— Effect — The declaration under S. 122 
-as to invalidity of sale of land does not 
bave the effect of bringing to an end the 
lease in favour of the tenant. 

(Para 7) 


. The expression “encumbrances” 
under Section 122 is used only to indicate 
those encumbrances which are in the 
«nature of money claims and are capable 
of being satisfied out of the occupancy 
price in the manner provided in Sec. 44. 
It does not cover lease in favour of a 
tenant. (Para 7) 
Cases Referred: Chronological Paras 


(1966) Spl. Civil Appin. No. 253 of _ 
1965 D/- 7-9-1966 (Bom), Tulsabai 
v. State of Maharashtra 


C. G. Madkholkar, for Petitioners; 
M. M. Qazi, Asstt, Govt. Pleader, for Res- 
pondent No. 1. 


GATNE J.:— The question which has 
been referred to us in this proceeding is 
whether a landlord who has dispossessed 
' the tenant otherwise than in accordance 
with the provisions of the Tenancy Act 
and where the right of a tenant to res- 
toration of tenancy is subsisting on the 
date of sale, a sale by a landlord toa 
stranger is not in violation of the pro- 
visions of section 91 òf the Tenancy Act. 
The circumstances leading fo this refer- 
ence are briefly these:— 


2, Survey No. 63/2 of mouza 
xharwad, Tahsil § Warora, District 
Chanda originally belonged to one 
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Mukund Vithoba. On 17-8-1963 he sold 
the same to one Mahadeo Yerekar for a 
price of Rs. 700/-. On 4-5-1967 Mahadeo 
died leaving behind his son Gajanan, 
wife Shanti and father Ghularam. When 
this sale was effected the lease of this land 
granted in favour of one Nathu Narayan 
had not been validly terminated in accor- 
dance with the provisions oz the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958 (hereinafter refer- 
red to as “the Tenancy Act”) although the 
tenant had left the land some time af 
the end of March 1963. Therefore, in 
May 1966 the village Patwari made a 
report to the Naib Tahsildar of Warora 
that the sale of this land effected on 17- 
8-1963 was effected in respect of a land 
leased out to a tenant. That naturally 
led to a proceeding under Section 122 of 
the Tenancy Act. In that proceeding 
statements of purchaser Mahadeo and 
tenant Nathu Narayan were recorded. 
The statement of vendor Mukund Vithoba 
was also recorded and on 28-6-1966, the 
Naib Tahsildar passed an order declaring 
the sale of 17-8-1963 to be invalid as 
being in contravention of the provisions 
of Sec. 91 of the Tenancy Act, Maha- 
deo tried to challenge that decision 
before the Sub-Divisional Officer but 
before that appeal was decided he died 
and the Sub-Divisional Officer passed his 
order on 9-5-1967, confirming the order of 
the Naib Tahsildar. Two of Mahadeo’s 
heirs’ (son and father) made a further 
attempt to challenge the decision of the 
Sub-Divisional Officer before the 
Revenue Tribunal but the Revenue Tri- 
bunal by its order dated 7-3-1969 dis- 
missed the revision application. The 
heirs of Mahadeo thereafter came up to 
this Court in Special Civil Application 
No. 492 of 1969. This Special Civil 
Application came up for hearing before 
Chandurkar J. At the hearing, an earlier 
decision of Padhye J. in Spl. Civil Appln. 
No. 253 of 1965 (Bom), Tulsabai v. State 
of Maharashtra was then relied upon on 
behalf of the heirs of Mahadeo. The 
argument based on that decision was that 
because tenant Nathu Narayan had 
already left and was not actually on the 
land on 17-8-1963 when the sale was 
effected, the provisions of Section 91 of 
the Tenancy Act were not applicable to 
the sale and the tenancy authorities were 
consequently in error in declaring the sale 
to be invalid. Although this argument 
was in keeping with the earlier decision 
of Padhye J., Chandurkar J. felt that the 
view taken in the earlier special civil 
application was required to be reconsider- 
ed and therefore this reference has been 
made to us. 


3. Mr. Madkholkar, appearing on 


‘behalf of the petitioners (heirs of pur- 


chaser Mahadeo) was at pains to urge that 
the earlier view taken by Padhye J. in 
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Special Civil Application No. 253 of 1965 
was the right view and it was not neces- 
sary to reconsider the same as suggested 
in the referring judgment of Chandurkar 
J. While considering his. submissions it 
is in the first place, necessary to exa- 
mine the provisions of Section 91 of the 
Tenancy Act. That section provides: 
“91. (1) Where a landlord intends to 
sell any land, leased to tenant, he saall 
apply to the Tribunal for determining the 
reasonable price thereof. The Tribunal 
shall thereupon determine the reasonable 
price of the land in accordance with the 
provisions of Section 90. The Tribunal 
shall also direct that the price shall be 
payable either in lump sum, or in anmu 
instalments not exceeding six carrving 
simple interest at 44 per cent per annum. 


” (2) After the Tribunal has determin- 
ed the reasonable price, the landlord 
shall simultaneously in the  prescr_bed 
manner make an offer— 

(a) in the case of agricultural 
to— 

(i) the tenant in 
the land, and 

Gi) all persons and bodies men- 
tioned in the priority list in section 84: 

(b) in the case of a dwelling hcuse, 
or a site of a dwelling house or Land 
appurtenant to such house when such 
dwelling house, site or land is not used 
or is not necessary to carry on agricı ltu- 
ral operations in the adjoining mag= 

(i) to the tenant thereof, and 

Gi) to the person residing in the 
village who is not in possession ôf dwell- 
ing house; 

Provided that if there are more zhan 
one such person the offer shall be made 


-and 


actual possession of 


to such person or persons and in 
such order of priority es the Collector 


may determine in this behalf having re- 
gard to the needs of the following per- 
sons, namely:— 


(i) an agricultural labourer, 

(ii) an artisan. 

(iii) a person carrying on an ali- 
ed pursuit, 

(iv) any other person in the village. 

(3) The persons to whom such offers 
are made shall intimate to the lanclord 
within one month from the date of 
receipt of the offer whether they are 
willing to purchase the land at the price 
fixed by the Tribunal. 


(4) (a) If only one person Intimates 
fo the landlord under sub-s. (3) his will- 
ingness to accept the offer made to him 
by the landlord under sub-s. (2) the fand- 
lord shall call upon such person by a notice 
in writing in the prescribed form to pay 
him the amount of the reasonable brice 
determined by the Tribunal or to deposit 
the same with the Tribunal within one 
month or such further period as the kand- 
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lord may consider reasonable from the 
date of the notice by such person. 

(b) If more than one person inti- 
mate to the landlord under sub-section 
(3) their willingness to accept the offers 
made to them by the landlord under sub- 
section (2), the landlord shall, by a 
notice in writing in the prescribed form, 
call upon the person having the highest 
priority in the order of pricrity given in 
sub-section (2) to pay him the amount of 
the reasonable price determined by the 
Tribunal or to deposit the same 
with the ‘Tribunal within one month . 
or such further period as the land- 
lord may consider reasonable from the 


al . date of receipt of the notice by such 


person.” 


From the provisions of this section it is 
clear that this section appHes to. a case 
of sale of a land leased out to a tenant. 
In such a case, the landlord has to apply 
to the Tribunal for determining the 
reasonable price thereof and after that 
price is determined in accordance with 
the provisions. of S. 90, the Tribunal cirects 
the purchaser to pay the same in prescrib- 
ed instalments not exceedirg six. After 
the price is. thus determined and the im- 
stalments also are fixed, sub-secticn (2) 
of section 91 casts an obligation or the 
landlord to make an offer of the land, 
in the first place, to a tenant in actual 
possession of the land and thereafier to 
all persons and bodies mer:tioned in the 
priority list in section €4. This ad- 
mittedly was not done in the present 
case. Owner Mukund Vithoba straight- 
way sold the land to Mahadeo without 
any reference to the Tribunal and with- 
out making any offer either to the -enant 
or to the persons and the bodies mention- 
ed in Section 84. 


4, The argument of Mr. Madkhol~ 
kar at the bar was that it was not neces- 
sary to follow this procedure in this case 
because the tenant was nct actually on 
the land and as the tenan; was not ac- 
tually on the land and the land was ac- 
tually held by the owner himself, he 
was not under any obligation to follow 
the procedure laid down in section 91. 
We have carefully considered this sub- 
mission and it seems to us that it is 
plainly opposed ta the wording of Sec- 
As we have already pointed 
out, Sec. 91 (1) applies to the sale of any 
land leased out to a tenant. In the pre~ 
sent case, it is not in dispute that in 1962- 
63 this land was leased out to a tenant 
named Nathu Narayan and he actually 
cultivated the same during the year 
1962-63. Once this position is realsed it 
must follow that the lease thus sranted 
to Nathu Narayan and enjoyed by him 
in 1962-63 could not come to an end 
except in accordance with the provisions 
of the Tenancy Act. Section 19 of the 
Tenancy Act makes a provision for 
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termination of such a tenancy. Section 20 
contemplates termination of tenancy by 
surrender of the land by a tenant, but 
care has been taken to provide that such 
surrender shall be in writing and shall 
be verified before the Tahsildar in the 
prescribed manner. It is not, therefore 
possible for a landlord to say that a 
lease has been surrendered merely 
because the tenant has left the land. 
Section 36 of the Tenancy Act lays down 
the procedure for taking rossession while 
sub-section (2) prescribes the procedure 
to be followed by the landlord. Sub- 
section (1) refers to the procedure which 


2 tenant has to follow. That  sub-sec- 


tion says: 
ac, HE BNAE LM adeceds entitled to posses- 
sion of any land............ under any of the 


provisions of this Act or as a result of 
aviction in contravention of sub-sec- 
Hon (2) may apply in writing for such 
possession to the Tahsildar. The applica- 
Hion shall be made in such form as may 
be prescribed and within a period of 
three years from the date on which the 
right to obtain possession of the land, 
dwelling house or site is deemed to have 
accrued to the tenant........... re 


So far as the facts of this case are con- 
cerned, there was no compliance with 
the ‘procedure prescribed in Section 19 
and there was no valid surrender as 
prescribed in Section 20. The eviction of 
the tenant was, therefore, clearly in con- 
travention of law and the tenant could 
claim back the land under the provisions 
of Section 36 (1) by making the prescrib- 
ed application within three years. Those 
three years had admittedly not expired 
when the sale in dispute tcok place. 


5. The position, therefore, is that 
when the sale in this case was effected, 
the tenancy in favour of Nathu Narayan 
was still subsisting, The land in ques- 
tion must under the circumstances be re- 
garded as a land leased out to a tenant. 
Once this position is realised it follows 
that the provisions of Section 91 (1) must 
apply to the sale effected on 17-8-1963. 


6. The next argument of Mr. 
Madkholkar at the bar was that sub-sec- 
tion (2) of Section 91 requires that after 
the reasonable price is determined by the 
Tribunal, the landlord 


offer the land to the tenant in . actual 
possession of the land and since the 
tenant in this case was not in actual 


possession it was not possible to make 
any offer to him. In any case, no such 
offer was required under sub-section ( (2) 
(a) (i) and this being the position we 
should hold that S. 91 (1) is applicable 
only to the sale of a land held by a 
tenant. It is not possible for us to accept 
this: submission because the words used 
in sub-section (1) of section 91 are “where 
a landlord intends to sell any land, leased 


Gajanan v. State (Gatne J.) 


‘tion 122 of the Tenancy Act. That 


is supposed to ’ 


A. I. R. 


out to a tenant”. It does not say “where 
a landlord intends to sell any land held 
by a tenant”. Therefore, merely because 
the tenant was actually not on the land 
the land cannot possibly cease to be a 
land leased out to a tenant. 


Te Mr. Madkbolkar next Ïnvited 
our attention to the provisions of Sec- 
Sec- 
tion provides: 

192. (1) Where in respect of the 
transfer or acquisition af any land made 
on or after the commencement of this 
Act the Tahsildar suo motu or on the 
application of any person interested in 
such land has reason to believe that such 
transfer or acquisition is or becomes 
invalid under any of the provisions of 
this Act, the Tahsildar shall issue a 
notice in the prescribed form to ‘the 
transferor, the transferee or the person 
acquiring’ such land, as the case may be, 
to show cause as to why the transfer or 
acquisition should not be declared to be 
invalid and shall hold an inquiry and 
decide whether the transfer or acquisition 
is or is not invalid. 


(2) If after holding such inquiry, 
the Tahsildar comes to a conclusion. that 
the transfer or acquisition of land is in- 
valid, he shall make an order declaring 
the transfer or acquisition to be invalid; 
provided that where the. transfer of land 
was made by the landlord to the tenant 
in possession of the land and the area of 
the lend so transferred together with the 
area of other land, if any, cultivated 
personally ty the tenant did not exceed 
three family holdings the Tahsildar shall 
ne declare such transfer to be invalid 

(i) the price of the land received by 
the landlord does not exceed the reason- 
able price thereof under Section 90 and 
the transferee pays to the State Govern- 
ment a penalty of one rupee -within such 
period not exceeding three months as the 
Tahsildar may fix, or 

(ii) the price of the land received by 
the landlord exceeds the reasonable price 
thereof under S. 90 and the transferor as 
well as the transferee pays to the State 
Government each a penalty equal to one- 
tenth of the reasonable price within such 
period zs the Tahsildar may fix. 

(3).On the declaration made by the 
Tahsildar under sub-section (2),— 

(a) the land shall be deemed to vest 
in the State Government, free’ from 
encumbrances lawfully subsisting there- 
on on the date of such vesting, and 
shall be disposed of in the manner provid- 
ed in sub-section (4); the encumbrances 
shall be paid out of the occupancy price in 
the manner provided in Section 44 for 
the payment of incumbrances out of the 
purchase price of the sale of land, but 
the right of the holder of such encum- 
brances to proceed against the person 
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liable for the enforcement of his right in 
any other manner shall not be affected - 

(b) the amount which was received 
by the transferor as the price of the lend 
shall be deemed to have been forfeited to 
the State Government and it shall be re- 
coverable as an arrear of land revenue; 

(c) the Tahsildar shall, in accordance 
with the provisions of Sec. 90, determ-ne 
the reasonable price of the land. 

(4) After determining the reasonable 
price, the Tahsildar shall dispose of zhe 
land by sale at price equal to be reason- 
able price determined under -sub-sec. (3) 
in the prescribed manner in éhe follcw- 
ing order of priority:— i , 

(i) the tenant in actual possession of 
the land. 

(ii) the persons or bodies in the order 
given in Section 84; 

Provided that where the transfer of 
land was made by the landlord to ihe 
fenant in possession of the land and she 
area of the land so transferred together 
with the area of other land, if any, culti- 
vated personally by the tenant did aot 
exceed three family holdings, then— 

(a) if the price of the land received 
by the transferor does not exceed the 
reasonable price the amount ° forfeited 
under sub-section (3) shall be returned to 
the transferor and the land restored to 
the transferee on payment to the State 
Nr of a penalty of- one ruree; 
an 

(b) if the price of the land received 
by the transferor exceeds the reasonable 
price, the Tahsildar shall grant the land 
to the transferee on payment of price 
equal to one-tenth of the reasonable 
price and out of the amount forfeited 
under sub-section (3), the transferor shall 
be paid back an amount equal to nine~ 
tenths of the reasonable price. . 

(5) The amount of the price. realized 
under sub-section (4) shall, subject to 
the payment as aforesaid of any 
encumbrances subsisting on the land, be 
credited to the State Government: 

' Provided that where the acquisition 
of any excess land was on account cf a 
gift or bequest. the amount of the price 
realised under sub-s. (4) in respect of 
such land, shall subject to the paymen: of 
any encumbrances subsisting thereon, be 
paid to the donees or legatee in wkose 
possession the land had passed on account 
of such acquisition.” 

The argument founded on these provi- 
sions was that once a transfer is declared 
fo be invalid as being in contraventior. of 
Section 91, the effects comtemplated in 
sub-section (3) of Section 122 follow with 
the result that the land has to be deerned 
fo vest in the State Government, free 
from all encumbrances lawfully subsisting 
thereon on the date of such vesting and the 
same has to be disposed of in the manner 
provided in sub-section (4), and if this is 


Gajanan v. State (Gatne J) 


[Prs. 7-8] Bom. 361 


the result, the lease granted in favour of 
the tenant Nathu Narayan necessarily 


comes to an end and there could be no 


possibility of the tenant being in a posi- 
tion to reclaim the land. Here again it 
was emphasised that under sub-section (4) 
of section 122, the land is to be disposed 
of by sale and the first person entitled 
to get it is the tenant in actual posses- 
sion and thereafter the persons or bodies 
in the order given in Section 84. The 
submission therefore was that there was 
no occasion to sell the land to a tenant 
who was out of possession. But if a 
tenant is out of possession, the persons 
or bodies in the order given in Section 84 
still remain and there is no reason why 
the Jand could not be offered to them in 
the absence of tenant in actual possession. 
The argument that the land the sale of 
which is declared to be invalid would 
vest in the State Governmert and the 
rights of the tenant under the lease would 
consequently come to an end is also in 
our view not correct, The word “encum- 
brances” does not seem to have been used 
to include’a lease in favour of a tenant. 
That is made clear by the provision that 
the encumbrances lawfully subsisting on 
the land shall be paid out of the cecu- 
pancy price in the manner provided in’ 
section 44. It therefore seems to us that 
the expression, “encumbrances”: is usedi 
only to. indicate those: encumbrences 
which are in the nature of money claims 
and are capable of being satisfied out of 
the occupancy price in the manner pro- 
vided in Section 44 It dose not, there- 
fore, appear that the lease in favour of a 
tenant would ipso facto come to an end. 


8. It may be mentioned that so 
far as this particular case is concerned, 
the tenant left the land by the end of 
April 1963 and no application under sec- 
tion 36 (1) seems to have been made by 
him till May 1966 when the suo motu 
proceedings under section 122 were - 
initiated. It, therefore, appears that he 
is not keen on getting back the lanë but 
it cannot possibly make anv difference 
to the legal position which we have been 
called upon to decide on this refer2nce. 

‘Nat we have to consider is the position 
that prevailed on 17-8-1963 when the 
sale in dispute was -effected. On that 
date, at any rate, the lease did subsist 
and the land was a land lessed out to a. 
tenant. That being so, Chandurkar J. 
was, In our view, right in taking the 
view that the sale did come withir. the 
mischief of section 91 (1). We would ac- 
cordingly answer the question referred to 
us by saying that the sale in this case 
does come within the mischief of Sec- 
tion 91 of the Tenancy Act. The matter 
shall now go back to the learned Judge 
for further disposal. 


Reference answered in negetive. 
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Ex parte Girdharlal Shankar Dave,. 


Debtor. 

Petns. Nos. 69 and 89 of 1965, D/- 
9-3-1970. 

Presidency Towns Insolvency Act 
(1909), S. 11 (b) — “Carried on business” 
— A business carried on by the debtor, 
within the jurisdiction of the Court, 
would be deemed to be carried on sgo 
long as the trade or- business liabilities 
remain wndischarged, notwithstanding 
that there might be no assets available 
for the discharge of the liabilities, (Case 
law discussed). (Para 10) 

Thus where the trade liabilities of 
the business carried on by the debtor as 
a partner the firm carrying on business 
within the limits of the ordinary origi- 
nal civil jurisdiction of the Court were 
not discharged either one year prior to 
the date of presentation of the insolvency 
petition or the issue of the insolvency 
notice or the application for the issue 
thereof, the court had the jurisdiction to 
issue the insolvency notice as well as to 
entertain and dispose of the insolvency 
petition. (Para 10) 
Cases Referred: Chronological Paras 
(1954) ATR 1954 Mad 892 (V 41) = 

(1954) 2 Mad LJ 149, Kesavan l 

Nair v. Babu Naidu 10 
(1950) 1950 AC 186 = 1950-1 All 

ER 405 Theophile v. Solicitor 


General 8 
(1925) AIR 1925 Mad 1249 (V 12) = 
48 Mad. 795, Gokaldoss | 
Gee Ee is V. Parry & Co. 9 
(1915) 1915-2 KB 186 = 84 LJ KB 
1348, In re Reynolds 8 


(1896) 1896-2 QB 407 = 
666, In re Dagnall 
M. L. Palan, for Debtor; 
Sanghvi, for Petitioning Creditors. 
' ORDER:— The debtor, one Girdhar- 
lal Shankar Dave, has taken out. two 
Notices of Motion both dated 18th 
November 1965, one of which is for set- 
ting aside the order of adjudication passed 
in petition No. 69 of 1965 against the 
debtor on 19th October 1965 and the other 
for setting aside the insolvency notice dated 
18th May 1965 which was issued at the 
instance of the petitioning creditors 
against the debtor. The admitted facts 
are that the debtor carried on business in 
Bombay as a partner in the firm of M/s 
J. M. Dave & Co. in export and import. 
The petitioning creditors filed a suit 
No. 193 of 1961, in this Court against the 
said firm of Mis J. M. Dave & Co. In 
respect of certain amounts borrowed by 
the said firm from the petitioning credi- 
tors for the purpose of its business. On 
22nd August 1961 a decree on admission 
was passed in favour of the petitioning 
NAPPAA lc rec SS ac 
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65 LJ QB 
8, 9 
M. S. 
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creditors against the said firm. On 18th 


May 1965 the petitioning creditors got 
issued an insolvency notice being 
No. N/89 of 1965 against the debtor. On 


10th June 1965 the petitioning creditors 
obtained an order for substituted service 
of the said insolvency notice against the 
debtor. On 22nd September 1965 the peti- 
tioning creditors filed a petition being 
Petition No. 69 of 1965 for an order of 
adjudication against the debtor and on 
19th October 1965 an order of adjudica- 
tion was passed against the debtor. In 
the affidavits filed by the debtor in 
support of, the two Notices of Motion he 
has made certain allegations about his not 
having received the insolvency notice or 
notice of petition. At the hearing, how- 
ever, Mr. Palan. for the debtor, made it 
clear that the debtor did not ‘challenge 
the correctness of the order for substitu- 
ted service which was obtained by the 
petitioning creditors or contend that the 
order of adjudication or the insolvency . 
notice were bad on the ground of want 
of service. It may be pointed out that 
the registered - packet containing the in- 
solvency notice. was returned by the 
postal authorities with an endorsement 
“Refused” made on 22nd June 1965. The 
disputes as to whether the debtor receiv- 
ed the insolvency notice or the notice of 
the petition are not relevant because Mr. 


' Palan has made it clear that the only 


ground on which he challenges both, the 
order of adjudication and the insolvency 
notice is that the Court had no jurisdic- 
tion either to issue the insolvency notice 
or to entertain the petition against the 
debtor. 


2. The provision in the Presidency 
Towns Insolvency Act, 1909, which deals 
with the question of restrictions on juris- 
diction is Section 11. and the relevant 
portion of that Section is as follows: 

“The Court shall not have jurisdic- . 
TER to make an order of adjudication un- 

ess~— 

(a) xx 

(b) the debtor, within a year petai 
the date of the presentation of the insol- 
vency Petition, has ordinarily resided or 
had a dwelling house or has carried on 
business either in person or through an 
agent within the limits of the ordinary 
original Civil jurisdiction of the Court.” 

3. Roth the Notices of motion 
were called together with the consent of 
the parties and the parties have also 
agreed that as the same question is in- 
volved in both the Notices of Motion, the 
evidence taken should be treated as 
common. The evidence of the debtor, 
which had been taken on commission, 
was tendered in evidence and has been 
taken on record as Ex. A.’ In his evi- 
dence the debtor has stated that ‘since 
May 1961 he has been residing at Cal- 
cutta,. but that prior to that time he was 
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residing in Bombay with his family in a 
flat in Khira Bhavan. ‘The debtor stated 
that prior to May 1960 he was doing ex- 
port-import business in Bombay as a 
partner in the firm of M/s J. M. Dave 
and Co. which carried on business at 529 
Kalbadevi Road, Bombay 2, within the 
jurisdiction of this Court. He stated that 
this business resulted in a loss and he 
closed it in 1960. He further stated that 
there were no outstandings to be recover- 
ed by that firm but that there were debts 
which remained to be paid. He went on 
to say that the debts of this firm of-M/s 
J. M. Dave & Co. were time barred by 
the time the evidence was recorded which 
was in September 19665. The debtor 
deposed that he had no flat or place in 
Bombay in his name. In the course of 
eross-examination by Mr. M. S. Sanghavi, 
who appeared for the petitioning credi- 
tors, the debtor stated that the tenancy 
of the flat at Khira Bhavan, in Bombay, 
where he used to live, belonged to his 
cousin, M. R. Dave, who was a partner 
with him in M/s J. M. Dave & Co. and 
that M. R. Dave had gone away to Japan 
in 1953 and had since then been residing 
in Japan. The debtor stated that for 
quite some time no member of his family 
except for his daughter Jyoti, lived in 
the flat at Khira Bhawan and that this 
flat was now occupied by one Ratilal 
Joshi, a brother-in-law of the debtor who 
paid the rent of the said flat. There is 
some discrepancy in the evidence of the 
debtor as to who has been paying the 
rent of the said flat at Khira Bhavan in 
Bombay. But, this question is not rele- 
vant for the decision of these Notices of 
Motion. The debtor reiterated in cross- 
examination that the partnership busi- 
ness was closed in 1960 and that there 
were no transactions in that business 
after that date, but admitted that no 
written deed of dissolution was executed 
between the parties, and that the accounts 
between the partners had not been made 
up. He further stated that as the busi- 
ness of the partnership was closed, he 
surrendered the partnership premises to 
the landlord. 


4. Mr. Palan has examined before 
me one Vadilal Ranchhodbhaj Shah, who 
fs a partner in the firm of M/s Vadilal 
R. Shah. Vadilal stated in his evidence 
that the debtor was employed by him 
in the firm of M/s Vadilal R. Shah in 
Bombay but that in 1961 the debtor was 
transferred to Calcutta and was working 
thereafter as the Manager of the branch 
of M/s Vadilal R. Shah at Calcutta. 
Vadilal further deposed that tbis 
branch of M/s Valilal R. Shah at Calcutta 
was located at 54, Ezra Street, Calcutta 
and that from 1961 till August 1969, 
when he retired, the debtor resided at 54, 
Ezra Street, Calcutta in the premises of 
M/s Vadilal R. Shah. - 
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5. The petitioning creditors have 
not led any evidence in support of iheir 
case, . 


6. On the evidence which has 
been led it is clear that the debtor has 
not ordinarily resided within the rdi- 
nary original civil jurisdiction of this 
Court since 1961 and had, therefore. not 
resided within the said jurisdiction for 
more than one year prior to the date of 
presentation of the insolvency petition or 
even the application for the issue of the 
Insolvency notice. It is not the- case of 
the petitioning creditors in their affida- 
vits that the debtor had a dwelling house 
in ‘Bombay during the relevant period 
and, therefore, the question of this Court 
having jurisdiction on that ground also 
does not arise. 


7. The main question, however, 
which arises jn these Notices of Motio 
is whether the debtor carried on busi- 
ness within the limits of the ordinary 
original civil jurisdiction of this ‘Court 
viz. in Bombay, within a year before the 
date of the presentation of the insolvency 
petition or the application for the issue | 
of the insolvency notice herein, the said 
notice having been applied for by an 
application dated 17th April 1965. As 
pointed out by Mr. Sanghavi, it is admitt- 
ed by the debtor that, although the debtor 
alleges that the business of M/s J. M 
Dave & Co. in which he was a partner, 
was closed’ or came to an end in 1960, 
certain debts admittedly remained pay- 
able in respect of the business of that 
f . Itis true that the debtor has stat- 
ed that, by the time hbis evidence was 
recorded in September 1965 those debts 
had become time-barred. But this fact i 
of no relevance, because there is n> evi- 
dence that at the time when the insol- 
vency petition was filed, or at any earlier 
date, those debts had become barred by, 
the law of limitation. Moreover, even if 
the debts were barred by the law of 
limitation, all that might result is that 
the creditors would not be entitled to 
take proceedings in a Court to recover 
the same, but the debts would still con- 
tinue to exist. In any event, as Zar as 
the debt due to the petitioning creditors 
is concerned, it cannot be suggested that 
it was barred by the law of limitation. 
The question that has to be decided is 
whether it can be said that the business 
which was carried on by the debtor as a 
partner in the firm of M/s J. M. Dave 
& Co. continued for the purposes of Sec- 
tion 11 (b) of the Presidency Towns 
Insolvency Act, because of the fact that 
the debts of that business were not dis- 
charged till the presentation of the peti- 
tion. : 

8. The question of interpretation 
of the phrase “carrying on a trade”, 
which has been used in Section 1 (5) of 


364 Bom. [Pr. 8] 


the Married Women’s Property Act, 1882 
in England which runs as follows: l 


“Every married -woman carrying on 
a trade separately from her husband 
shall, in respect of her separate property, 
be subject to the bankruptcy laws in the 
same way as if she were a feme sole” 


came up. for consideration in the case 
reported in In re Dagnall, (1896) 2 QB 
407. In that case, the debtor, Mrs. 
Dagnall, who was a married woman, 
carried on, separately from her husband, 
the trade of licensed victualler at the 
Railway Hotel, Crawley. On 15th 
December 1894, she sold the goodwill of 
the hotel and gave up possession of the 
premises. to the purchaser. On 2nd 
January 1895 she committed an act of in- 
solvency and the question arose whether 
she was carrying on a trade at the time 
when her business had been disposed of 
but the trade liabilities in respect of the 
same had not been fully discharged. 
Vaughan Williams J., in the course of 
his judgment, observed (Page ’ 410):— 


“It seems to me that trading is not 
completed until you have performed all 
the obligations that the fact of trading 
imposed upon you”. 


It was held by the learned Judge in that 
ease that the “carrying on” ofthe trade 
continued so long as the debts of the 
trade remained unpaid. It was pointed out 
by the learned Judge in the course of his 
judgment that the decision ‘which had 
been given by the English Courts on the 
meaning of the phrase “being a trader”, 
which was used in the Bankruptcy Act, 
1869, were not binding in the interpreta- 
tion of the. phrase “carrying on a trade” 
in Section 1 (5) of the Married Women’s 
Property Act, 1882. The decision in In 
re Dagnall (1896) 2 QB 407 was approved 
by the House of Lords in the leading 
case of Theophile v. The Solicitor-Gene- 
ral (1950 AC 186) in which it was held 
that a debtor who had carried on busi- 
ness in England continued “carrying on 
business in England” within Section 1 (2), 
(c) of the Bankruptcy Act, 1914 until all 
the trade debts were paid. It appears 
from the facts of the case which have 
been set out in the report that the debtor, 
was a citizen of Rumania. For some 
years before the proceedings in question 
were taken, he carried on a leather busi- 
ness in England. On ist January 1946 
certain notices of assessment were issued 
against him and on 14th November 1947 
a bankruptcy petition at the instance of 
the Crown, was issued in respect of the 
non-payment of the assessment dues. Tt 
appears that the. debtor had disposed of 
his business by the end of 1946 and left 
England on 31st October 1946 residing 
in Eire thereafter. One of the main 
points which arose for consideration was 
whether the debtor was “a debtor” with- 
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in the meaning of the said expression in 
Section 1 (2) of the Bankruptcy Act, 1914, 
which runs as follows: . 

"(2) In this Act, the expression “a 
debtor”, unless the context otherwise 
implies, includes any person, whether a 
British subject or not, who at the time 
when any act of bankruptcy was done 
or suffered by him— 

(a) was personally present in Eng- 
land: or - 

(b) ordinarily resided or had a place. 
of residence in England; or 
= (c) was carrying on business in Eng- 
land. personally, or by means of an 
agent or manager: or l 

(d) was a member ofa firm: or 
partnership which carried on business in 
England”... 


It was held in that case that the debtor 
was a debtor within the meaning of the 
said expression in Section 1 (2) of the 
Bankruptcy Act, 1914, as the debtor con- 
tinued “carrying on business in England” 
within the meaning of that sub-section 
until all the trade debts were paid. Lord 
Porter in the course of his speech approv~ 
ed the decision in In re Dagnall, 1896-2 
QB 407 referred to above and observed: 
(page 201)— 

" wesseseeeecd a sense it is true that the 
appellant was not actively carrying on 
business within three months .of the | 
presentation of the petition, but there is 
a series of cases beginning with In re 
Dagnall ((1896). 2. QB 407) and ending. 
with In re Reynolds, ((1915) 2 KB 186), 
which in unbroken sequence have decid~ 
ed that trading does not cease when, as 
the expression is, ‘the shutters are put 
up’ but continues until the sums due are 
collected and all debts paid”. 


It was pointed out by Lord Porter in the 
course of his speech that although the pre- 
vious cases in England related to the inter-~ 
pretation of the phrase “carrying on a 
trade” as used in S. 1 (5) of the Married 
Women’s Property Act, 1882, this provi- 
sion related to the question of the liabili- 
ty of a married woman to be adjudicated 
or proceeded against in Bankruptcy and 
that the same meaning should be given to 
the phrase “carrying on business” which 
is used in Section 1 (2) vof- the Bank- 
ruptcy Act, 1914. I may point out that 
the same principle has been laid down 
in In re Reynolds ((1915) 2 KB 186) 
although that was a case in which the 
debtor continued to realise the assets of 
the business and was getting in the debts 
due at the relevant time. In view of the 
above decision it is clear that it has been 
consistently held by the Courts in Eng- 
land that for the purposes of the Bank- 
Tuptcy law once a debtor has carried on 
business within the jurisdiction of the 
Court then that business is not consider- 
ed as having come to an end till the 
assets of the business have been realised 
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and the trade debts paid. Until the trade 
debts have been paid it cannot be said zhat 
the business has ceased from the poins of 
view of the Bankruptcy law. 


9. The same question came up 
for consideration before a Division Ber.ch 
of the Madras High Court in Govar- 
dhandoss v. Parry & Co. TLR 48 Mad 735) 
= (ATR 1925 Mad 1249) in which it was 
held that a firm should be deemed to be 
carrying on business within the meanirs of 
Section 11 (d) of the Presidency Tcwns 
Insolvency Act so long as its business 
debts remain undischarged.- Spencer J. 
who delivered the jucégment followed 
the judgment in In re Dagnall, 1&96-2 
QB 407 and specifically approved the 
observation of Vaughan Williams J, 
which I have set out earlier, to the ettect 
that trading was not completed unti all 
the obligations that the fact of trading 
imposed upon the trader were performed. 


10. Mr. Palan has strenuctsly 
urged that the decisions given by the 
Courts in England on ths meaning of the 
phrase “carrying on a trade?” or the 
phrase “carrying on buisiness” are of 
no relevance in the interpretation of the 
Phrase “carried on business” in See. 11 
(b) of the Presidency Towns Insolvency: 
Act, because, according to him, the Bank- 
ruptcy Court in England has a wider 
jurisdiction than the jurisdiction of the 
Insolvency Court in India under that Act. 
Even if this is so, which appears do=ubt- 
fil, I do not see any reason why the 
phrases “carrying on a trade”, “carrying 
on business” or ‘carried on business’ for 
the purposes of insolvency law or benk~ 
ruptcy law, should have different in- 
terpretation in India and England. Mr. 
Palan has himself cited the decision in 
Kesavan Nair v. Babu Naidu (ATR 1954 
Mad 892) where it has been observed 
that the word “business” has no technical 
meaning, but is to be read with refer2nce 
to the object and intent of the Act in 
which it occurs. It cannot be seriously 
disputed that the object of the two Acts. 
namely, the English Bankruptcy Act of 
1914 and the Presidency Towns —_nsol- 
vency Act, 1909, in India is broadly the 
same, that the assets of the insclvent 


should be realised and _ distrivuted 
amongst the creditors. There seers to 


be no reason to interpret the thrase 
differently if the phrases have to be in- 
terpreted in the light of the object or 
intent of the Acts. Mr. Palan next 
urged that the main purpose of 
the Presidency Towns Insolvency Act 
is the distribution of the assets of tia in- 
solvent and that, as in the preseni. case 
there were no assets belonging tc the 
debtor or the said firm within the juris- 
. diction of the Court, it could not b= said 
that business was. being carried] on 
by the debtor within such jurisd_ction. 
It cannot be suggested that the jurisdic- 
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tion of the Insolvency ‘Court should 
depend on the availability of assets of 
the debtor within the jurisdiction of that 
Court, because, the question as to whe- 
ther there are assets available for dis- 
tribution can be determined only after 
proper investigation, and, even, if the 
assets are available, not within such 
jurisdiction, but elsewher2a, the same 
could be utilised for distribution amongst 
the creditors. It appears to me that for 
the purpose of Section 11 (b) of the Pre- 
sidency Towns Insolvency Act, 1909, al 
business which was admittedly carried 
on by the debtor, within the limits of 
the ordinary original civil jurisdiction of 
the Court, would be deemed to continue 
to be carried on until all the trade or 
business liabilities have been discharged, 
notwithstanding that there might be no 
assets available for the discharge of the 
said liabilities. In the present case, it 
is admitted that the trade liabilities of 
the business carried on by the debtor as a 
partner of M/s J. M. Dave & Co. were 
not discharged either one year prior to 
the date of presentation oz the petition 
or the issue of the insolvency notice or 
the application for the issue thereof In 
the circumstances, I am of the view that 
this Court did have jurisdiction to issue 
the insolvency notice as well as to 
entertain and dispose of the insolvency 
petition. 


11. In the result, I dismiss both 
the Notices of Motion wita costs. 


Motion notices dismissed, 
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PADHYE AND KHAN JJ. 


Nagpur District Central Co-opera- 
tive Bank Ltd. Nagpur and another, Peti- 
tioners v. Divisional Joint Registrar, Co- 
operative Societies, Nagpur and another. 
Respondents. 


Special Civil Appln. Mo. 897 of 1970. 
D-/ 30-4-1971. : 


(A) Constitution of India, Art. 246 — 
Scope and extent of power to legislate — 
If a subject is covered by the entries in 
List 1 and fall within the exclusive powers 
of the Central Legislature then whether 
the Central legislature has occupied that 
field or not the State Legislature cannot 
legislate on that subject. AIR 1939 P. C. 
53 and AIR 1943 P. C. 76 and AIR 1964 
SC 1284, Rel. on. (Para 10) 


(B) Constitution of Indla, Sch. VII 
List I Entry 43 — Scope — The entry 
excludes all co-operative societies includ- 
ing banking co-operative societies 
— (X-Ref: Schedule VHE, List I, Entry, 
32). (Para 12) 
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(C) Constitution of India Sch. VII, 
List I, Entry 45 — Banking — Expression 
“Bankine” means the conduct of bank- 
ing business by corporations and does not 
mean the banking corporations them- 
selves — (X Ref. Sch. VII list It entry 
32). Case law discussed. 

(Paras 13 and 18) 


There is no conflict between entry 
45 of List I and entry 32 of List JJ. The 
State Legislature can pass law for con- 
trolling the management of a banking 
co-operative society. Even if such law is 
connected with banking business matters, 
it would not necessarily encroach upon 
the power of Central Legislature to con- 
trol the conduct of banking business ofa 
co-operative society. (Paras 13, 18) 

(D) Co-operative Societies — Maha- 
rashtra Co-operative Societies Act, 1960 
(24 of 1961) S. 78 — Notice to supersede 
a co-operative society. Registrar, Co- 
operative Societies has power to issue 
notice under S. 78 to any co-operative 
society. Banking co-operative society is 
not excluded on ground that “banking” 
is governed by Central Legislature. (X- 
Ref. Constitution of India, Sch. VII List 
I entry 45 and List II entry 32). Case law 
discussed. (Para 20) 


Power under Section 78 to supersede 
a Co-operative Society falls in pith -and 
substance under Entry 32 list II of Sch. 
VII of the Constitution. The true nature 
and character of the provision is to con- 
trol and govern the affairs of the co- 
operative societies and not “banking”. 
l (Para 20) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1453 V 5) = 
(1970) 1 SCR 479, Harakchand v. 
Union of India 11 
(1970) AIR 1970 SC 1771 (V 57) = 
(1971) 1 SCJ 566 Shri Ramtanu 
Co-operative Housing Society 
Ltd. v. State of Maharashtra 17 
(1970) AIR 1970 Punj and Har 528 
(V 57), Sant Sadhu Singh v. 
State of Punjab 19 
(1968) AIR 1968 SC 59 (V 55) = 
(1968) 1 SCR 148, Commr. of - 
Commercial Taxes v, Ramkishan 11 
(1964) AIR 1964 SC 1284 (V 51) = 
(1964) 4 SCR 461, State of Orissa l 
v. M. A. Tullooh and Co. 9 
(1963) AIR 1963 SC 90 V 50) = 
(1963) 3 SCR 209, Waverly Jute 
Mills Co. Ltd. v. Raymon and Co. 
(India) Private Ltd. EI 
(1961) AIR 1961 SC 189 (V 48) = 
(1961) 1 SCR 695, Manmohan Deo 
v, State of Bihar 17 
(1959) AIR 1959 SC 544 (V 46) = 
1959 Cri LJ 660, State of Rajas- 


than v. G. Chawla 16 
(1947) ATR 1947 PC 60 (V 34) = 
1947 FCR 28, Prafula Kumar 


Mukherjee v. Bank pf Commerce 
Ltd, Khulna o g5 


A.LR. 


(1945) AIR 1945 FC 7 (V 32) = 
ILR (1945) Kar FC 25, Bank of 
Commerce Ltd. v. Nripendra Nath 14 
(1944) AIR 1944 FC 18 (V 31) = 
1944-6 FCR 126, Bank of 
Commerce Ltd. Khulna v. A. K. 


Basu ; 

(1943) AIR 1943 PC 76 (V 30) = 
1943-6 FLJ PC 1 Attorney Gene- 
ral of Alberta v. Attorney-Gene- 
ral of Canada 

(1941) AIR 1941 FC 47 (V 28) = 
1940 FCR 188 Subrahmanyan 
Chettiar v. Muttuswami 
Goundan 15. 16 

(1939): AIR 1939 PC 53 (V 26) = 
1939 Mad WN 142, Attorney Gene- 
ral of Alberta v. Attorney Gene- 
ral of Canada 

M. N. Phadke and K. H. Deshpande, 
for Petitioners; 

Addl. Govt. Pleader, for Respondents and 

Advocate General, 

PADHYE, J..— The petitioner is a 

Co-operative Society registered under the 
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Maharashtra Co-operative Societies Act 
1960 having its registered office at 
Nagpur. It does banking business 


and is known as a Central Co-opera- 
tive Bank within the meaning of 
that expression used in the Reserve 
Bank of India Act, 1934. The primary 
object of this Society is to finance the 
other Co-operative Societies in the district 
and is now covered by the Banking 
Regulation Act, 1949 as amended by the 
Banking Laws (Application to Co-opera- 
“ive Societies) Act. 1965 and has been 
granted a licence under the Reserve Bank 
of India Act, 1934. The sole business of the 
petitioner-Society is that of banking thatis 
to accept deposits from the public and lend 
the money to the Co-operative Societies in 
the district and to invest the deposits in 
other spheres. 


2. The petitioner Society has 
framed its bye-laws according to 
which the Board of Directors 
of the Society consists of not 


more than 23 members and is entrust- 
ed with the management of the business 
and affairs of the bank. The Board is 
elected by the shere-holders of the bank 
and holds office for a period of 3 years.. 
The present Board of Directors of the 
retitioner was elected in September 1968 
and in ordinary course will hold office 
till July 1971 or till the new Board of 
Directors assumes office. The original peti- 
tioner was Ramkrishna Paikaji Samarth 
who was the elected Honorary Secretary of 
the Board of Directors. The original 
petitioner Ramkrishna died during the 
pendency of this petition and* applica- 
tion was made by the Society through 
its chairman and the Chairman for being .- 
substituted as petitioners and to con~ 
tinue the petition. The questions raised 
in the petition were of such importance 
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and the State did not object to the sub- 
stitution being made and accordingly 
theugh the matter did not fall strictly 
under Order 22 of the Code of Civil >ro- 
cedure, the substitution was ordered as 
the State wanted the main contertion 
oe in the case decided once and 
or 


3. The Divisional Joint Registrar 
of the Co-operative Societies who is the 
respondent No. 1 to this petition issued 
a notice to the petitioner-Society through 
its Chairman on 7-7-1970 detailing the 
several acts of omission and commicsion 
by the Society and showing the several 
defects and irregularities on the part of 
the mdnagement and required the Board 
of Directors of the petitioner-Society as 
to why the Chairman and the Directors 
of the Board of Directors of the said 
bank should not be removed and one or 
more administrators be appointed ir. its 
place. This notice is purported to be 
issued under his powers under Sec. 78 
(i) of the Maharashtra Co-operative Socie- 
ties Act, 1960. Subsequently on the 9th 
of July 1970 a corrigendum was issued 
to the earlier notice dated the "7th of 
July 1970 suggesting some minor correc- 
tions in the earlier notices. This notice 
dated 7-7-1970 with the corrigerdum 
dated 9-7-1970 is challenged by the peti- 
tioners as being without jurisdiction and 
the petitioners pray that Section ‘8 of 
the Maharashtra Co-operative Societies 
Act, 1960 be declared as not’ applizable 
to the Central Co-operative Banks and 
that the Divisional Joint Registrar, 
Co-operative Societies, has no jurisdiction 
to initiate any action under S. 78 against 
the petitioners and other members of the 
Board of Directors of the petitioners- 
Bank. The petitioners also pray ior a 
writ of mandamus or ary other appropri- 
ate writ, direction or order to quash: the 
notice dated 7-7-1970 with its corri- 
gendum which was issued by the Divi- 
sional Joint Registrar. Nagpur, under 
Section 78 of the Maharashtra Co-o>era- 
tive Societies Act, 


4. The challenge which was p2rigi- 
nally made was three-fold. First it was 
urged that it was not within the rower 
of the Registrar to interfere under Sec- 
tion 78 of the Societies Act with a bank- 
‘ing institution which is governed by 
the Banking Regulation Act, 1949 and 
. not by the Maharashtra Co-operative 
Societies Act. 1960. It is urged that even 
though it is a Society registered, under the 
Maharashtra Co-operative Societies Act 
yet as it is engaged in doing the business 
of banking, it is outside the pale cf the 
State Act and there is a total lack of 
jurisdiction in the State Act to deal with 
the banking concern such as the peti- 
tioner no. 1 is. In other words, itis con- 
tended that- the State Legislature has no 
competence to make a law with respect 
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to any bank including a co-operative 
Society doing the business of banking or 


to legislate in respect of any matter 


which relates directly or indirectly to 
the banking as the subject is exclusively 
within competence of the Central Legisla- - 
ture. Secondly, even if the Registrar 
gets the jurisdiction under Section 78 of 
the Co-operative Societies to deal with 
the society doing banking business, still 
his jurisdiction is confined to the 
organisation of the society and not to its 
functioning, that is, the jurisdiction does 
not extend in respect of the banking busi- 
ness as such and since the notice is in res- 
pect of the alleged defaults in the conduct 
of the business of banking and not with the 
constitution of the society as such, the 
Registrar had no jurisdiction to issue 
such a notice. Thirdly, the notice dated 
7-7-1970 with its corrigendum is on the 
face of it mala fide and is liable to be 
struck down. 


5. So far as the third challenge is 
concerned, Mr. M. N. Phadke, the learn- 
ed counsel for the petitioners, later did 
not press the ground of mela fide with a 
request that liberty be reserved to the 
petitioners to urge this ground if and 
when a final order is passed against the 
petitioner on the enquiry if held. We 
permitted the petitioners to withdraw 
this challenge with the liberty as asked 
for. Only two challenges, therefore, sur- 
vive in the present case. 


6. The Maharashtra Co-operative 
Societies Act, 1960, hereinafter called 
the Societies Act was enacted by the 
State Legislature under the powers con- 
ferred on it by Entry No. 32 of the List 
U, that is, the State List of the Seventh 
Schedtle of the Constitution of India. 
The preamble to this Act shows that it is 
made with a view to providing for the 
orderly development of the Co-operative 
movement in the State of Maharashtra 
in accordance with the relevant directive 
principles of State policy enunciated in 
the Constitution of India. It defines 
“Central Bank” under Section 2 (6) which 
means a co-operative Bank, the object of 
which includes the creation of funds to be 
loaned to other Societies. Under Sec- 
tion 2 (7) “Committee” means the Com- 
mittee of management or other directing 
body, to which the ‘management of the 
affairs of a society is entrusted. under 
Section 2 (10) “Co-operative Bank” means 
a society which is doing the business of 

as defined in clause (b) of sub- 
section (1) of Section 5 of the Banking 
Compenies Act, 1949 (now it is amended 
as Banking Regulation Act, 1949) and 
includes any society which is function- 
ing or is to function as a Land Develop- 
ment Bank under Chapter XI. There are 
different kinds of societies for different 
purposes, such as Federal Society, Agricul- 
tural Marketing Society, Consumers 
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Society, Co-operative Bank, Farming 
Society, Housing Society, Processing 
Society, Producers Society, 
Society and a General Society. The 
petitioner-Society falls under the head 
‘Co-operative Bank’, 


OL Chapter IV of the Societies 
Act deals with Incorporation, Duties and 
Privileges of Societies. Section 43 puts 
restrictions on the borrowings “by the 
society and provides that a society shall 
receive deposits and loans from members 
and other persons only to such extent 
and under such conditions, as may be 
prescribed or specified by the bye-laws of 
the Society. Sub-section (2) of Sec. 43 
empowers the Registrar to impose by 
general or special order additional con- 
ditions on any society or class of socie- 
ties subject to which and the extent upto 
which such society or class of societies 
may receive deposits, issue debentures 
or raise loans from any creditors other 
than a Central Bank. Section 44 provides 
for regulation of loan making policy and 
section. 45 puts restrictions on other 
transactions with non-members. The 
State Government has also framed rules 
known as the Maharashtra Co-operative 
Societies Rules, 1961 in exercise of the 
powers conferred by sub-sections (1) and 
(2) of section 165 of the Societies Act. 
Rule 10 gives the classification and sub- 
classification of the societies and a 
Co-operative bank is one such class which 
is sub-classified into (a) Central Bank and 
(b) other Banks. Rules 38 to 47 deal with 
raising of funds by the Societies by ac- 
cepting loans or deposits, regulation of 
loans to be granted by the societies, the 
conditions to be complied with by the 
members applying for loans, manner of 
recalling of loan and restrictions on 
borrowing from more than one credit 
society. 


8. The Central Legislature has 
enacted an Act called the Banking Com- 
panies Act, 1949, which is a pre-Constitu- 
tion Act and’ was enacted under the 
Legislative powers given to it under the 
Government of India Act, 1935. This Act 
has further been amended and it is now 
known as the Banking Regulation Act, 
1949. The Act. as it was originally enact- 
ed, was for the purpose of consolidating 
and amending the law relating to banking 
companies. It deals with the business of the 

anking and controls the banking business 
in the country. Large powers are given to 
the Reserve Bank of India to issue direc- 
tions to the Banking Corporations which 
may be in the public interest or to prevent 
the affairs of non-banking Corporation, 
being conducted in a manner detrimental 
fo the interests of the depositors or in a 
manner prejudicial to the interest of 
the banking corporation or to secure the 
proper management of the banking Cor- 
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porations generally. An Act known as 
the Reserve Bank of India Act, 1934 was 
also passed by the Central Legislature. 
The Banking Regulation Act was further 
amended in the year 1965 by Act No. 23 
of 1965, called the Banking Laws 
(Application to Co-operative Societies) 
Act, 1965 by which amendments were 
made to the Reserve Bank of India Act, 
1934 and the Banking Regulation Act, 
1949. for the purposes of regulating the 
Banking business of certain co-operative 
societies and for matters connected there- 
with. By this Act several provisions of 
the original Act were deleted and some 
provisions were added for the purposes 
of the Co-operative Societies. This 
amendment and the further amendment 
by Banking Laws (Amendment) Act, 1968 
(Act No. 58 of 1968) was enacted to pro- 
vide for the extension of social control 
over banks and for matters connected 
therewith or incidental thereto. The pro- 
visions of this Act were to have effect 
notwithstanding anything to the contrary 
contained in the bye-laws of a Co-opera- 
tive Society, or in any agreement execut- 
ed by it, or in any resolution passed by it 
in general meeting, or by its Board of 
Directors or other body entrusted with 
the management of its affairs, whether 
the same be registered, executed or pass- 
ed, as the case may be, before or after 
the commencement of the Eanking Laws 
{Application to Co-operative Societies) 
Act, 1965 and any provisions contained 
in the bye-laws, agreement or resolution 
aforesaid shall to the extent to which it 
is repugnant to the provision of this part 
become or be void as the case may be. 
The Banking Regulation Act, as amended, 
in general provided for tke minimum 
paid up capital and reserves, cash reserve, 
for obtaining the licences, for permission 
to open new places of business or change 
the location of an existing place of busi- 
ness, in respect of maintaining the ac- 
counts and preparing balance-sheets and 
such other matters. 


9. It is the contention on behalf 
of the petitioners that with respect to the 
Co-operative Banks which are exclusively 
doing the business of banking, though 
they are co-cperative societies, laws could 
only be made by the Central Legislature 
and there is no Legislative competence’ 
in the State Legislature to enact any law 
with respect to any matter concerning - 
the Co-operative Banks. It is contended 
that it is exclusively the subject of the 
Central Legislature under Entries Nos. 
43, 44 and 45 of the Union List, that is, 


‘List I of the Seventh Schedule of the Con- 


stitution and the State Legislature is 
denuded of its powers to make any law 
with respect to- such co-operative banks 
though they may be co-operative societies. 
The relevant entries under the two Lists 
are as under: 
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LIST I. 


Entry No. 43:— Incorporation, Te- 
gulation and winding up of trading cor- 
porations, including . banking, insurance 
and financial corporations but not includ- 
ing co-operative societies. - 

Entry 44:— Incorporation, regula- 
fion and winding up of corporations, 
whether trading or not, with objects not 
confined to one State, but not including 
universities. 


Entry 45:— Banking. 
LIST I. 


Entry No. 32:— Incorporation, regula~ 
fion and winding up of corporations, other 
than those specified in List I, and 
universities, unincorporated trading, liter- 
ary, scientific, religious and other socie- 
ties and associations, co-operative socie- 


ties. 

It is contended that the matters regard- 
ing incorporation, regulation and wind- 
ing up of banking societies registered 
under the Co-operative Societies Act 
would fall under Entry No. 43 and in any 
case under Entry 45 which has a very wide 
import and would cover a very large 
field with respect to the business of bank- 
ing and all matters ancillary to or inu- 
cidental to the same. It is further urged 
that Entry No. 32 in List II empowers the 
State Legislature to make laws with res- 
pect to the cooperative societies exclud- 
ing the societies doing the business of 
banking. It is urged on the basis of 
Article 246 of the Constitution that if a 
particular topic or matter falls under 
List I in the Seventh Schedule then the 
Parliament has the exclusive power to 
make laws with respect to that matter 
and the State is deprived of the power to 
make any law with respect to any matter 
enumerated in the List I under clause (3) 
of Article 246 of the Constitution, the 
power of the State Legislature is subject 
to clauses (1) and (2) and if the power to 
legislate on a particular tcpic is to be 
found in the. List I, evidently the State 
Legislature would not be empowered to 
legislate on the very same topic and the 
law made by the Parliament will have to 
prevail. Of course, this presupposes that 
the subject is covered by the entries in 
List I. The learned counsel cited 
Attorney-General of Alberta v. Attorney- 
General of Canada, (AIR 1939 PC 53), 
Attorney General of Alberta v. Attorney 
General of Canada (AIR 1943 PC 76) and 
State of Orissa v. M. A. Tulloch Co. 
(AIR 1964 SC 1284). The first case dealt 
© with British North America Act, 1867 and 
Ss. 91 and 92 (1) thereof, it was held 
that if a given subject-matter fall with- 
fn any class of subjects anumerated. in 
Section 91, it could not- be ‘treated as 
covered by any of those within Sec. 92. 


10. In the second case also from 
Canada, it was held that the legislation 
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coming in pith and substance within >ne 
of the classes specially enumerated in 
the Central List is beyond the legislaive 
competence of the Provincial Legisla- 
tures. It was further held that in sach 


_ a case it is immaterial whether the Cent- 


ral Legislature has or has not dealt with 
the subject by legislation, or zo use other 
well-known words, whether that legsla- 
tive field has or has not been occupied 
by the legislation of the Central Assemb- 
ly. It was also held that where the Cent- 
ral Legislature has been given exclusive 
legislative authority as to “ell matcers 
coming within the classes of subjects” 
enumerated it cannot be said that, unless 
and until the Central Assembly legislates 
on any such matter the Provinces are com- 
petent to legislate. The Supreme Court has 
also taken the same view in the Orissa 
case cited above. It was dealing with 
the Orissa Mining Areas Development 
Fund Act enacted by the State of Orissa 
while the Central Act No. 53 of 1948 
namely, Mines and Minerals (Regulation 
and Development) Act, 1957 was in exis- 
tence. The following observations [om 
paragraph 5 would be useful. 


“It does not need much argument to 
realise that to the extent to which the 
Union Government had taker under “its 
control” “the regulation and develop- 
ment of minerals” so much was with- 
drawn from the ambit of the power of 
the State Legislature under Entry 
no. 23 and Legislation of the State 
which had rested on the existence of 
power under that entry would to the 
extent of that “control” be superseded 
or be rendered ineffective, for here we 
have a case not of mere repugnancy be- 
tween the provisions of the two exact- 
ments but of a denudation or depriva- 
tion of State Legislative power by the 
declaration which Parliament is empower- 
ed to make and has made.” 

After dealing with their earlier decision, 
their Lordships further observed in 
paragraph 15 as follows: 


“But even if the matter was res 
integra, the argument cannot be accepted. 
Repugnancy arises when two enactments 
both within the competence cf the two 
“Legislatures collide and when the Con- 
stitution expressly or by necessary im- 
plication provides that the enactmem of 
one Legislature has superiority over the 
other then to the extent of the re- 
pugnancy the one supersedes the oher. 
But two enactments may be repugnant 
to each other even though odedience to 
each of them is possible without discbey- 
Ing the other. The test of two Legisla- 
tions containing contradictory prov-sion 
is not however the only criterion oi re- 
pugnancy, for, if a competent Legisleture 
with a superior efficacy expressly or 
impliedly evinces by its Legislatior an 
intention to cover the whole field the 
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enactments of the other Legislature whe- 
ther passed before or after would be 
overborne on the ground of repugnance. 
Where such is the position, the inconsis- 
tency is demonstrated not by a detailed 
comparison of provisions of the two 
statutes but by the mere existence of the 
two pieces of Legislation.” 


We are, therefore, in agreement with the. 


learned counsel for the petitioners on the 
authority of this decision that if this 
subject with which we are dealing is 
covered by the entries in the List I and 
is thus within the exclusive powers of 
the Central Legislature then whether 
the Central Legislature has occupied that 
field or not, the State Legislature would 
be denuded of .the powers with respect 
to that subject and would not be com- 
petent to legislate on that topic. It is 
not necessary that the Central Legislature 
must have legislated on that subject so 
as to deprive the State Legislature of its 
powers to legislate on that topic provid- 
ed that topic falls within List I. 


11. We agree with the learned 
counsel for the petitioners that the 
entries in the list should be construed 
broadly and not in a narrow pedantic 
sense. Jt cannot be disputed that the 
entries in the various Lists of the Seventh 
Schedule must be given widest possible 
interpretation. It also cannot be disputed 
that while making law under any entry 
in the Schedule it is competent to the 
Legislature to make all such incidental 
and ancillary provisions as may be neces- 
sary to effectuate the law. The Supreme 
Court has clearly laid down these pro- 
positions in Waverly Jute Mills Co. Ltd. 
v. Raymon and Co. (India) Private Ltd. 
(AIR, 1963 SC 90). Commr. of Commercial 
Taxes v. Ramkishan (AIR 1968 SC 59) 
and Harakchand v. Union of India. (AIR 
1970 SC 1453). It has also been laid 
down in this last decision that if some 
of the entries in the different lists or in 
some list overlap or may appear to be 
in direct conflict with each other, itis the 
duty of the Court to reconcile the entries 
and bring about aharmoniocus construc- 
tion. An endeavour must be made to solve 
the conflict by having recourse to the con- 
text and scheme of the Act and a reconcilia- 
tion attempted between two apparently 
conflicting jurisdictions by raising the 
two entries together and by interpreting 
and where necessary, modifying the 
language of the one by that of the other. 
A general power ought not to be-so strict 
as to make a nullity of a particular power 
conferred by the same Act and operating 
in the same field when by reading the 
former in a more restricted sense effect 
can be given to the law in its natural and 
ordinary meaning. Similar observations 
are to be found in Waverly’s case 
in paragraph 11 (AIR 1963 SC _ 90) 
where it is observed that where there are 


Nagpur v. Divnl. Jt. Registrar 


A. I.R. 


two -entri2s, one general in its character 
and the other specific, the former must 
be construed as excluding the latter. It 
would thus be seen that if there is a 
general power in onè list and a particu- 
lar power in the other list which specific 
power could also be included in the gene- 
ral power in the first list then the general 
entry in the first list must be so read as 
to exclude the specific power from it so 
that that general power may cover of 
occupy ali the field excepting the field 
under the specific power under the 
second list and the specific power must 
be preserved to the Legislature. which 
it empowers under that list. It is in the 
light of these guiding principles the 
impugned provisicn is to be looked at. 
12. It is urged on behalf of. the 
petitioners that Entry No. 43 in List I 
covers the whole field with respect to 
incorporation, regulation and winding 
up of trading corvorations as also bank- 
ing, insurance and financial corporations 
and excludes only the cooperative socie- 
ties. It is urged that entry no. 43 there- 
fore would empower the Central Legisla- 
ture to legislate in respect of banking 
corporations which would also. cover 
banking cooperative societies and what 
is excluded is only the non-banking 
cooperative societies, that is, societies 
which do not deal in the business of bank- 
ing. Now we do not think that entry 
no. 43 can be read in that sense. in our 
opinion, entry no. 43 excludes all coopera- 
tive societies including the trading banking 
insurance and financial cooperative socie- 
ties and those are put in entry no. 32 of 
List IJ. There is no warrant to say that 
entry no. 43 excludes only non-banking 
cooperative societies, but includes with- 
in its sweep banking cooperative societies. 
If that were so, then there was no need 
for entry no. 45.. Then it is urged that 
entry no. 45 which is ‘banking’ is so wide 
in its import that it has taken within its 
sweep everything relating to the banking 
business including the bodies doing that 
business and everything that is necessary 
for its implementation. No doubt the entry 
no. 45 is of a general import and ordina- 
rily takes within its sweep everything. 
relating to banking. Banking, however 
would not mean the banking corpora- 
tions, but would mean only the conduct 
of banking business by corporations. 


13. If the entry ‘banking’ were 
to be given such a wide import as is 
suggested on behalf of the petitioners, 
then nothing would be left for the Co- 
operative Department to deal with the 
cooperative societies dealing exclusively 
in the banking business even though the 
said societies are registered under the 
Co-operative Societies Act. If a society is 
registered under the Cooperative Socie- 
ties Act, then it is the Cooperative 
Department which is to- have the control 
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over the working of the said society and 
it is for the Department to:see that the 
-administration of such society is- carried 
on smoothly -and if there . are serious 
irregularities in . the administration, “to 
carry on the administration ‘by. appoirt- 
ing administrators. There is mo: reason 
why an. exception should ke made 
respect to the banking societies alone as 
regards their ‘control by the Cooperative 
Department. So far as the banking busi-. 
ness as such is concerned, the Reserve 
Bank will have control over its- working 
and it has also got the power to cancel 
the licence of the society if such a step 
is found to be necessary. That, however 
does not conflict with the control of the 
society by the Cooperative Department 
as the functions of the two bodies, namely, 
the Reserve Bank. and the. Cooperative 
Department or the Registrar are dife- 
rent. The Reserve Bank lays down. cer- 
tain conditions in. accordance with which 
the business .is. to be carried on by a bank- 
ing concern and any lapse on the part 
of the: concern ‚can be visited with action. 
by the Reserve’ Bank. This power of 
the Reserve Bank is quite separate from 
the power which is to be exercised by 
the Registrar. It may be that some of: 
the lapses\on the part of the management 
of the Cooperative Society under the 
obligation imposed upon the, banking 
society by the Reserve Bank. may also be 
taken to be the grounds for taking action 
against the management by the Registrar 
and to some extent there may be ov=r- 
lapping but the purpose a taking act-on 
by ihe Reserve Bank and the B 
is distinct and for different purpose 
In taking action under Section 78 of Te 
Societies Act, there is not- an encroach- 
mert on the powers of the Reserve Benk 
or any of the powers under the Reserve 
Bank Act or the Banking Regulation A.ct. 
Assuming that there is some encroazh- 
ment, such encroachment’..would be 


negligible and would not- denude the- 


State Legislature from making a law 
which predominantly | fails under the said 
list. - It_is possible to reconcile the entries 
in the Union and the State List. namely, 
entries 43 and 45 in the List No. I with 
the entry no. 32 in the List No.. O by 
' |giving to. the State Legislature the power 
to make laws with respect to the coopera- 
tive societies including ` the societies dang 
business exclusively in banking and to 
give supervisory power to the depart- 
ment over such banks and ‘to the Cen-ral 
Legislature the power to make the laws 
as has been done with respect to. the con- 
duct’ ‘of the business of banking apart 


from. -the corporation _ of the society itself. . 


14, Entry No. 32 in List II- 
relates to Cooperative Sccieties . and. 
embraces all-:.the cooperative societies 
including those - -exclusively. doing the 
banking | business,- ; Under this entry the 
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i first be necessary to find out if the vro- 
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State Legislature is. entitled to -make a 
law with - respect to the. Cooperative 
Societies as regards its incorporation, 
regulation and winding up andit- was 
competent to :enact the Cooperative 
Societies Act including section 78 :there- 
of. Section 78 is‘in ` general terms and 
covers all Cooperative Societies. It can- 
not be disputed that Section 78 . could 
have been enacted under Entry No. 32 
with respect to the Cooperative Sociezies. 
It is not disputed in this petition that with 


respect to the societies which. are not 


banking societies Section 78 is a valid 
piece of legislation. Does it then become 
invalid because it also seeks to embrace 
banking societies while determining the 
validity of a particular piece of Legisla- 
tion on the ground of’ legislative com- 
petence, it has first to be seen whether 
that piece of ‘legislation ‘falls under a 
It . would, therefore; 


visions of Section 78.can fall under entry 
No. 32 of List I. If it does then the 
enquiry whether it falls in. any other 
entry is irrelevant and while considering 
the validity of the legislation, it is neces- 
sary to'first find out as to what is the 
true nature and character of the legisla- 
tion and if predominantly that legisla- 
tion falls under a particular entry, then 
the fact that it encroaches to some éxtent 
on similar entry of the other List would 


‘not be a ground for ‘striking out that 


legislation as invalid. The doctrine of 
pith and substance has to be adopted in 
such cases. In the. Government of 
India Act,’ 1935; the subject of promissory 
notes was a. Central subject under entry 
No: 38 ‘banking’ in List I of Seventh 
Schedule, whereas the subject of ‘money- 
lending’ was a State subject under Entry 
No. 27 of List II. Bengal Legislature 
enacted the Bengal Moneylenders Act and 
the question was whether the Bengal 
Moneylenders’ Act also governed the 
moneylending transactions under the 
promissory note. The. validity of the 
Bengal Moneylenders Act came for con- 
sideration before the Federal Court in 
Bank of Commerce Ltd.. Khulna v, A. K. 
Basu. (AIR 1944 FC 18) and subsequent- 
ly ‘in Bank of .Commerce Itd. v. 
Nripendra Nath Datta (ATR 1945 FC 7). 
The question there was whether the 
Bengal Moneylenders Act interferes with 
the conduct of banking business in entry 


: 38. List I of Seventh . Schedule of the 


Government of. India Act. The vatidity 
of Sections _30 and 36 of the Bengal 


Moneylenders. Act was challenged as it 


would ‘constitute a serious interference 
with the conduct of © banking business. 
Section 36 provided for thie reopening of 
decrees on pronotes. It was urged there 
that’ the .promissory notes were excluded 
from the sphere. of the Provincial Legisla- 
tion. . It was ‘urged that by applying the 
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provisions of the Moneylenders Act to 
the promissory notes also it would affect 
the banks as application of Section 30 
and Section 36 will greatly reduce the 
amount which a bank can recover in 
execution of decrees obtained by it, and 
therefore, those provisions must be held 
to constitute a serious interference with 
_the conduct of banking business. This 
contention was repelled by the Federal 
Court observing: 


“A law of limitation or a law relating 
to the compulsory acquisition of land may 
affect the rights of a bank just as they 
may affect the rights of other suitors or 
property-owners. It would be too much 
to say that every law which in its opera- 
tion might affect the property or interest 
of a bank just as it affects the property 
or interest of other persons; would cons- 
titute an encroachment on entry 38 of 
List 1. On a reasonable construction, the 
entry must be limited to laws which 
affect the conduct of the business of 
banks qua banks.” 


15. This matter was taken to the 
Privy Council in Prafulla Kumar 
Mukherjee v. Bank of Commerce Lid. 
Khulna (1947 FCR 28) = (AIR 1947 PC 
60). Their Lordships of the Privy Council 
while considering the powers under List 
I, List If and List ITI of the Seventh 
Schedule to the Government of India Act, 
1935 observed as under:— 


‘To take such a view is to simplify 
unduly the task of distinguishing between 
the powers of divided jurisdictions. It is 
not possible to make so clean a cut be- 
tween the powers of the various legisla- 
tures: they are bound to overlap from 
time to time. Moreover, the British 
Parliament when enacting the Indian 
Constitution Act had a long experience 
of the working of the British North 
America Act and the Australian Common- 
wealth Act and must have known that it 
is not in practice possible to ensure that 
the powers entrused to the 
legislatures will never overlap.” 
The Judicial Committee approved the 
passage from the judgment of Sir 
Maurice Gwyer C. J. in Subrahmanyan 
Chettiar’s case (1940 FCR 188 at p. 201) =. 
(AIR 1941 FC 47 at p. 51) which is to 
the following effect: | 


“It must inevitably happen from 
time to time that legislation, though 
purporting to deal with a subject in one 
list, touches also on a subject in another 
list, and the different provisions of the 
enactment may be so closely intertwined 
that blind observance to a “strictly 
verbal interpretation would result in a 
large number of statutes being declared 
invalid because the. legislation enacting 
them may appear to have legislated in 
a forbidden sphere. Hence the rule which 

been evolved by the Judicial 
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Committee, whereby the impugned 
Statute is examined to ascertain its ‘pith 
and substance’, or its ‘true nature and 
character’. for the purpose of determin- 
ing whether it is legislation with respect 
to matters in this list or in that.” 

It was held that though the subject of 
negotiable instruments which includes 
promissory notes fell under Entry 28 in 
List I and the subject ‘banking’ fell in 
Entry 38 in List I of the Government of 
India Act, still a legislation made under 
Entry 27 in List II of the Government of 
India Act which is ‘monevlending’ relat- 
ing to the promissory notes, ‘such a 
legislation would not be void so that 
legislation falls in pith and substance in 
Entry No. 27 of the second List. The 
Judicial Committee then considered the 
question regarding the extent of in- 
vasion of the Provinces ir the subjects 
enumerated in the Federal List. In 
dealing with this aspect, it observed: 


“Its provisions may advance so far 
into Federal territory as to show that its 
true nature is not concerned with pro- 
vincial matters, but the question is nof, 
has it trespassed more or less, but is the 
trespass, whatever it be, such as.to show 
that the pith and substance of the im- 
pugned Act is not money lending but pro- 
missory notes or banking? Once that 
question is determined the Act falls on 
one or the other side of the line and can 
be seen as valid or invalid according to 
its true content. This view places the 
precedence accorded to the three lists in 
its proper perspective.” 

They further observed: 

; “No doubt where they come in con- 
flict List I has priority over Lists III and 
IJ and List HY has priority over List I 
but the question still remains, priority. 
in what respect? Does the priority of the 
Federal Legislature prevent the provin- 
cial Legisleture from dealing with any 
matter which may incidentally affect any 
item in its list, or in each case has one to 
consider what the substance of an Act is 
and, whatever its ancillary effect, 
attribute it to the appropriate list accord- 
ing to its true character? In their Lord- 
ships’ opinion the latter is the true view. 
If this be correct it is unnecessary fo 
determine whether the jurisdiction as fo 
promissory notes given to the Federal 
legislature is or is not confined to nego- 
tiability. The Bengal Moneylenders Actis 
valid because it deals in pith and substance 
with money lending, not because legisla- 
tion In respect of promissory notes by the 
Federal Legislature is confined to legisla- 
tion affecting their negotiakbility a matter 
as to which their Lordships express no 
opinion.” 

16. The doctrine of ‘pith and sub- 
stance’ was again invoked by the Supreme 
Court in State of Rajasthan v. G. Chawla, 
(AIR 1959 SC 544). The following pass- 
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age from paragraph 8 of the decision could 
be usefully cited: 

“These entries, it has been ruled on 
many an occasion, though meant to be 
mutually exclusive are sometimes not 
really so. They occasionally overlap, 
and are to be regarded as enumeration 
simplex of broad categories, Where in 
an organic instrument such enumerated 
powers of legislation exist and there is 
a conflict between rival lists, it is neces- 
sary to examine the impugned legisla- 
tion in its pith and substance, and only 
if that pith and substance falls sub- 
stantially within an entry or Entries con- 
ferring Legislative power, is the legisla- 
tion valid, a slight transgression upon a 
rival list notwithstanding”. 

The passage from the decision in (1940 
FCR 188 at p. 201) = (AIR 1941 FC 47 at 
p. 51) was cited with approval. 


17. This doctrine was also appli- 
ed by the Supreme Court inacase from 
Patna in Manmohan Deo v. State of 
Bihar. (AIR 1961 SC 189). It was con- 
tended there that the Bihar Land Re- 
forms Act encroached upon the Union 
List because the Act was sought to apply 
to Government Ghatwal tenures which 
are of quasi military nature and, there- 
fore, deal with the topic on the Defence 
of India or Armed forces of the Union 
falling in items 1 and 2 of the Union 
List. It was observed that the Act has 
no connection whatsoever with the 
defence of India or the armed forces of 
the Union and in pith and substance the 
legislation was covered by Entry 36 of 
List IT and it has no relation to items 1 
and 2 of List I. The Supreme Court has 
again occasion to deal with this doctrine 
in Shri Ramtanu Cooperative Housing 
Society Ltd. v. State of Maharashtra, 
(AIR 1970 SC 1771). The conflict there 
was between Entry 24 in List II and 
entries 7 and 52 in List I. The question 
raised was whether the State of Maha- 
rashtra was competent to enact the Maha- 
rashtra Industrial Development Act, 1961. 
Their Lordships of the Supreme Court 
laid down the following test in determin- 
ing the validity of the legislation. In 
paragraph 15 of the judgment, they said: 

“It is in the background of the pur- 
poses of the Act and powers and func- 
tions of the Corporation that the real and 
true character of the legislation will be 
determined. That is the doctrine of find- 
ing out the pith and substance of an Act. 
In deciding the pith and substance of the 
legislation, the true test is not to find 
out whether the Act has encroached upon 
or invaded any forbidden field but what 
the pith and substance of the Act is. It 
is that true intent of the Act which will 
determine the validity of the Act. In- 
dustries come within Entry 24 of the 
State List subject to the provision of 
Entry 7 and Entry 52 of the Union List 
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of the Constitution. Entry 7 of the Union 
List relates to industries declared by 
Parliament by “law to be necessary for 
the purpose of defence or for the prosecu- 
tion of war. Entry 52 of the Union List 
relates to industries, the control of which 
by the Union is declared by Parliement 
by law to be expedient in the public in- 
terest. The establishment, growth and 
development of industries in: the State of 
Maharashtra does not fall within Ertry 7 
and Entry 52 of the Union List. Establish- 
ment, growth and development oz jin- 
dustries in the State is within the State 
List of industries. Furthermore, to effectu- 
ate the purposes of the development of 
industries in the State it is necessery to 
make land available. Such land can be 
made available by acquisition or requisi- 
tion. The Act in the present case deals 
with acquisition of land by the State and 
on such acquisition, the State may trans- 
fer the Jand to the Corporation which 
again may develop it itself and establish 
industrial estates or may develop indus- 


trial areas. Acquisition or requisition 
of land falls under Entry 42 of 


the Concurrent List. In order to 
achieve growth of industries it is 
necessary not only to acquire land 
but also to implement the purposes of the 
Act. The Corporation is therefore 
established for carving out the purposes 
of the Act. The pith and substarce of 
the Act is establishment, growth and 
organisation of industries, acquisition of 
land in that behalf and carrying cut the 
purposes of the Act by setting up the 
Corporation’ as one of the limbs or 
agencies of the Government. The powers 
and functions of the “Corporation show 
in no uncertain terms that these are all 
in aid of the principal and predominant 
purpose of establishment, growth and 
establishment of industries. The corpora- 
tion is established for that trurpose. 
When the Government is satisfied that 
the Corporation has substantially achiev- 
ed the purpose for which the Corporation. 
is established, the Corporation will be 
dissolved because the raison detre is 
gone. We therefore, hold that the Act is 
a valid piece of legislation.” 


18. Applying these tests, there 
fore. the purpose of enacting Section 78 
with which we are dealing is making a 


- law relating to the Cooperative Societies 


and their functioning. The Cooperative 
Societies are of different kinds dealing in 
different matters. The purpose of enacting 
this provision is to have the control on 
the Cooperative societies registered under 
the Societies Act. Since the societies do- 
ing banking business are also registered 
under the Cooperative Societies Act, it is 
but natural that the Act rust provide for 
a control over the management of the said 
bank also. is control may also be in 
respect. of the matters connected with the 
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banking business. Merely on account of 
that it cannot be said that the State 
Legislature has encroached upon the Cent- 
ral field and on that account the legisla- 
tion is bad. 


19. The question similar to the one 
with which we are deali came before 
the Punjab and Haryana High Court in 
Sant Sadhu Singh v. State of Punjab 
(AIR 1970 Punj and Har. 528). The ques- 
tion there raised was that the Punjab 
Legislature is not competent to make law 
pertaining to banking corporations. The 
Cooperative societies doing banking busi- 
ness are banking corporations and, there- 
fore, the Amending Ordinance © and the 
Amending Act which have replaced it, 
are ultra vires the Constitution so far as 
the Banking Co-operative Societies are 
concerned. The Punjab High Court re- 
pelled the contention. They considered 
the effect of the entries 43, 44 and 45 of 
List I and entry 32 of List H and held 
as follows: 


‘It is evident that entry no. 43 
and entry no. 45 relate to diffe- 
rent heads of legislation. Whereas 
entry ono. 45 gives the power to 
the Central Legislature to legislate qua 
banking business, entry no. 43, on the 
other hand, gives power to the Central 
Legislature to legislate regarding corpora- 
tions. It is immaterial whether those 


Corporations were doing the banking — 


business or not. In other words, Central 
Legislature is competent to legislate with 
regard to Corporation engaged in the 
business of banking in view of entry 
no. 43 List I But so far as the Coopera- 
tive Societies are concerned, they were 
taken out of the ambit of entry no. 43 
and put in entry no. 32 List I. The word 
‘regulation’ in entry no. 43 is of a wide 
import and would include how a Coopera- 
tive Society is to work. In other words 
it will include the constitution of a 
Cooperative Society and any matter re- 
lating to its “constitution would naturally 
be the subject-matter of legislation by the 
State Legislature.” 

They further observed: 


“In a broad sense, the controlling of 
the working of a Society doing banking 
business will in some measure concern 
the business of banking and thus. may 
bring. it within the ambit of entry no. 45 
List I. Thus there would be some over- 
lapping. But in order to give a harmon- 
ious construction to both the entries nos. 
43 and 45, it must be held that only busi- 
hess of banking as such falls within the 
ambit of entry no. 45: whereas.the incor- 
poration of the Corporations and other 
matters relating to them fall within the 
ambit of Entry No. 43. Therefore, the 
constitution of the Societies and their 
working would have fallen within the 
‘ambit of entry no. 43 but for the fact 
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that Co-operative Societies are excluded 
from its purview. The very fact that in 
Entry no. 43, Corporations engaged in 
the business of banking are specifically 
mentioned, it clearly follows that co- 
operative Societies doing that business 
were taken out of entry no. 43 List I and 
deliberately put in entry No. 32 List II”. 
The learned Judges then concluded: 

“The State Legislature has jurisdic- 
tion to regulate the functioning of the 
Co-operative Societies engaged in the 
business of banking.” 


20. With respect, we agree with 
these observations of the learned Judges 
of the Punjab and Haryana High Court. 
Taking, therefore, the view expressed by 
these decisions into consideration, it would 
be clear that the legislation concerning 
the Co-operative Societies which would 
also include banking societies would fall 
in Entry No. 32 of List II and Section 78 
of the Societies Act with which we are 
dealing, does fall in pith and substance 
under the topic in Entry 32 of List Il. 
The aforesaid legislation is in its true 
nature and character for the purposes of 
governing or controlling the affairs of 
the Co-operative Societies and not ‘bank- 
ing’. The provisions of Section 78, in our 
view, are a valid piece of legislation and 
the Registrar has the tower to act under 
the said provision. 


- 2i. In our view, therefore, the 
Registrar has the power under Sec- 
tion 78 of the Societies Act to issue a 
show cause notice to any committee of 
the society or any member of such com- 
mittee including the Directors. in respect 
of any default or negligence in the per- 
formance of the duties: imposed on it or 
him by the Act or the rules or the bye- 
laws. Section 78 also gives the power 
to the Registrar to remove the Com- 
mittee or the members thereof if any 
such action is called for. In our view, 
therefore, the notice dated 7-7-1970 with 
its corrigendum dated 9-7-1970 is not 
liable to be quashed. It cannot be said 
at this stage that the Registrar in dealing 
with the matter will exceed his jurisdic-. 
tion conferred upon him under S. 78. If 
he does so, thet will be a matter for con- 
sideration as and when such question 
arises. Whether the act of the Registrar 
amounts to interfering with the conduct 


- of the banking business or not will also 


be a matter for consideration as and 
when it arises. It is too premature at 
this stage to say anything . about it. It 
will be open to the petitioners to raise 
objections before the Enquiry Officer with 
respect to the matters which the peti- 
tioners may consider to be beyond the 
jurisdiction of the Registrar or the 
Enquiry Officer. We, therefore; - decline 
to interfere at this stage with the show 
cause. notice issued on 7-7-1970 and its 
corrigendum dated 9-7-1970. l 
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KOTVAL, C. J. DESHMUKH AND 

PADHYE, 

Vijaya Govindram Ramavat, Peti- 
tioner v. Bhayyalal Chhotulal Pardeshi 
and others, Respondents: ; 

Special Civil Appln. No. 681 ‘of 1968, 
D/- 18-12-1970, from order of VY. G. 
Shirke member, Maharashtra Rerenue 
Tribunal, Nagpur, D/- 31-7-1968. , 

(A) Tenancy Laws — Bombay. Ten- 
ancy and Agricultural- Lands (Vidarbha 
Region): Act (99 of 1958), S. 19 {1) G) (d) 
— Termination of tenancy — Sub-letting 
by a tenant of ‘a portion of lands held- by 

under a lease entitles the lardlord 
to terminate the lease under S. .19. 
(X-Ref:— S. 33). (1959) 61 Bom. LR 1123, 
Overruled.. Special . Civil Appir. No. 
198/1956, Da 21-6-1956 (Bom.), Arprov- 
ed. - (Paza 25) 

Sub-letting éontemplated in S. 19 is 
not one of the whole land held by a 
tenant. It ‘ can. also be of part of such 
land. The provisions of other clauses- of 
S. 19 (1) (i) and 8. 33 also support this 


conclusion. 

(Paras: 8, 9, 10, 11. 12 & 14) 

(B) Interpretation of Statutes — Aid 
of extraneous considerations — A: particu- 
Jar statute must be construed untrammell- 
ed by ‘extraneous considerations and it is 
only in the event of doubt or ` difficulty 
that the Court may restore to extraneous 
aid. i (Pera 22) 
Where aein is of construction: of 

Indian Statutes no extraneous aid can 
usefully be derived: from cases decided 
in English Courts as to the construction 
of documents. AIR 1958 SC 870 and AIR 
1964 Cal. 460, Rel. on, ` (Pera 23) 
Cases Referred: Chonological Paras 
(1968) ATR 1968 SC 870 (V 55) = 

(1968) 2 SCR 267, Ishwarlal v. — 

State of Gujarat . | 3 
(1964) AIR :1964 Cal. 460 (V 51) < = 
- 68 Cal WN 574, ‘A. C. Shah‘ v. Senat - 
Kumar Sen T 
(1959) 61 Bom LR 1123, Anandrac '. 

v. Eknath - 19, 20, 21, 24, 
(1959) Special Civil Appln. No. 665 

of 1959, D/- 4-12-1959 (Bom) 

Dattoba Dada Patil Ve Shripati . 
Vithu Javandal > i 
(1956) Special Civil Appin. No. 198- 


y 


of 1956. D/- 21-6-1956 © (Bom). 
Chimanabai Rama Naik v. Ganpat - 
Jagannath Naik | 16, ir 24 
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. . - Special civil 
necessitated by the fact that there has 


‘ Jahagir, taluq Akot; 


V. G. Ramavet v. B. C. Pardeshi (FB) (Kotval C. J.) [Prs. 1-2] Bom. 375 
the - 


= K EL Deshpande, for Petitioner; 
AN Gorde, for. Respondents Nos. a 
and 2.. 


KOTVAL C. J.:— 
‘application has 


A rezerence fn this 
been 


been a difference of opinion between two 
Division Benches of this Court upon the 
proper construction of sections 14 and 27 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948 (No. LXVII of 1948), 
which sections are equivalent to tke pro- 
visions of sections 19 and 33 cf the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 19&8 (No. XCIX 
of 1958). For the sake of convenience, 
we shall hereafter refer to these acts as 
the “Bombay Act” and the “Vidarbka Act” 
respectively. Our ~ learned Brother 
Padhye J. had referred the following 
question for our decision: 


. “Whether sub-letting by a terant of 
a portion of the lands held by hir under 
a lease gives right to thə landlord to 
terminate the lease of the tenant under 
Section 19 of the Bombay Tenancy and 
Agricultural Lands Maar pha 
Act, 1958?” 


We have added the words in brackets so 
as to leave no doubt that it is with the 
Mes aes Act bs which we are con- 
cerne 


“2. . The deon arises eon the 
following facts: The petitioner, Vijaya 
Govindram, Ramavat. is the landlord. He 
owned. survey No. 126 of village Akoli- 
cistrict Akola, 
admeasuring 14 acres 1 gunthas. The res- 
pondents Nos. 1. and 2, Bhayyalal Chhotu- 
lal Pardeshi and Kisan Dashrath Randhe 
were the joint tenants of the field. On 30th 
March 1963 the landlord appled for 
possession of this field on the ground that 
his joint tenants, the respondents Nos. 1 
and 2, had sublet part of the field to the 
respondent No.: 3, Gulabrao. Soon after 
this: application was filed by the land- 
lord, the tenants applied on 2nd Novem- 
ber 1963 under S. 36 (1) o£ the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958, to ejzct the 


‘respondent No. .3 from the field. on the 


ground. that he was not a sub-lessee. but 
that he had forcibly taken possession and 
cultivated 6 acres 20 sunthas out of the 
total area of the ` field.- Certain orders 
came to be passed by the Revenue officers 
upon both those applications which were 
throughout disposed of by a common 
order. But on 3ist August 1365 the 
Maharashtra Revenue Tribunal, in two 
separate revision applications, r=manded 
the entire matter raised in. the two 
applications to the Naib-Tahsildar in order 
to find out whether the respondent No. 3 


Gulabrao, was a sub-lessee; or a co-lessee 


with the respondents Nos. 1 and 2 as he 
Senne had pleaded, 


stefion) - 
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3. On 30th November 1966 the 
Naib-Tahsildar granted the landlord’s 
application claiming possession of the 
land from his lessees, respondents Nos, 1 
and 2, and dismissed their application 
against the respondent No. 3. The Special 
Deputy Collector (Tenancy Appeals), in 
appeal confirmed these orders of the Naib- 
Tahsildar on 21st February 1968. Against 
the Special Deputy Collector’s order the 
respondents Nos. 1 and 2 the tenants filed 
revision applications to the Maharashtra 
Revenue Tribunal, and the Revenue Tri- 
bunal allowed their revision applications 
upon a curious ground. There was a dis- 
pute between the respondents Nos. 1 and 
2 and the petitioner as to the extent of 
the land in possession of the respondent 
No. 3, the respondents Nos. 1 and 2 say- 
ing that the respondent No. 3 had taken 
possession only of 6 acres 20 gumnthas, 
whereas the petitioner was saying that 8 
acres were in. possession of the respon- 
dent No. 3. Now, the Revenue Tribunal 
held that there was sub-letting and that 
the area sub-let was 8 acres, but they 
took the view that since the tenant had 
commenced proceedings against their 
alleged sub-lessee, under Section 36 (1) 
the tenants had rectified their error and 
were therefore not liable to be ejected. 
The Revenue Tribunal also held that the 
notice given by the landlord was defective. 
It may be pointed out here that it was 
not a point argued before the Revenue 
Tribunal (or for that matter before any 
of the Revenue Authorities below at any 
time) that under the Act sub-letting of a 
part of the land held by tenant did not 
entitle the landlord to terminate the 
tenancy, and that only if the whole -of 
the land was sub-let would the landlord 
b2 entitled to terminate the tenancy. Yet. 
that was the very point which was raised 
before our learned Brother Padhye J. 
when the petition came up before him for 
hearing and it being point of law our learn- 
ed Brother noticed a sharp difference of 
opinion between the decisions of two 
Division Benches. of this Court and has 
therefore referred that question for our 
decision. 


4. Before we proceed to state that 
difference and how it arises, it is necessary 
to advert to the findings which our learn- 
ed Brother gave and which are no longer 
open for discussion before this Bench. A 
preliminary objection that the petitioner 
was major and therefore the petition could 
not have been presented through his so- 
called guardian was overruled. the learn- 
ed Judge holding that the petitioner did 


net attain majority on the date on which - 


the petition was filed. So far as the 
atiack against the notice given by the 
landlord, is concerned, it was held that it 
was a valid notice. The contention that 
the respondents Nos. 1 and 2, by filing an 
application under Section 36 (1) of the 
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Tenancy Act against their sub-lessee, had 
rectified their error, if any, in allegedly 
sub-letting the field, the learned Judge 
held that there was no valid rectification. 
Lastly, the question was raised before our 
learned Brother that no termination of 
lease was incurred by the ‘respondents 
Nos. 1 and 2 by sub-letting only a part 
of the field to the respondent No. 3, þe- 
cause sub-lease of a portion of the field 
held by the tenants could not give rise to 
any right in the landlord to terminate 
the lease. 

5. The question as to what was 
that portion which was sublet was 
obviously a cuestion of fact, but in order 
to decide the point of law raised before 
him. our learned Brother assumed that 
it could be either 8 acres as the land- 
lord alleged or it could be 6 acres 20 
funthas as the respondents Nos. 1 and 2 
alleged. In either case, a part of the field 
must be held to have been sublet and the 
point of law raised before him, would 
survive. 


6. In order to determine the ‘con- 
troversy which has been raised as a 
result of the differing judgments of the 
two Division Benches cf this Court, it is 
best that we should first consider what 
is the scope and proper effect of the 
relevant provisions of the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act, 1958. Sub-section (1) of 
Section 19 runs as follows: 

“19. (1) Notwithstanding any agree- 
ment, usage, decree or order of a court 
of law, the tenancy of any land held by 
a tenant shall not be terminated— 

(I) unless such tenent— 

(a) (i) has failed to pay in any year, 
before the 3lst day of March of that year. 
the rent of such land for that year, or 

(ii) if an application for the deter- 
mination of reasonable rent is pending 
before the Tahsildar under Section 12, has 
failed to deposit within thirty days from 
the aforesaid date with the Tahsil- 
dar, a sum equal to the amount of 
rent which he would heve been liable to 
pay for that year if no such application 
had been made, or 


(iii) in case the reasonable rent deter- 
mined under Section 12 is higher 
than the sum deposited by him has failed 
to pay the balance due from him within 
two months from the date of the decision 
of the Tahsildar; 

(b) has done any act which is destruc- 
tive or permanently injurious to the land: 

(c) has sub-divided the land in con- 
travention of Section 33; 

(d) has sub-let or assigned the land 
or failed to cultivate it personally; or 

(e) has used such land for a purpose 
oe than agriculture or allied pursuits, 
an 

(I1) unless the landlord has given 
three months’ notice in writing, informing 
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the tenant of his decision to terminare 
the tenancy and the particulars of the 
ground for such termination and within 
that period the tenant bas- failed ~o 


remedy the breach for which the tenancy’ 


fis liable to be terminated.” 
Sub-section (1) of Section 33 provides as 
follows: 

*33. (1) No sub-division or sub-letting 
of the land held by a tenant or assign- 
ment of any interest therein shall be 
valid: 

Provided that if the tenant dies — 

(i) if he is a.member of a joint fari- 
ly, the surviving members of. the said 
family. and 

(ii) if he is not a member of a joint 
family, his heirs, 
shall be entitled to partition and sub- 
divide the land leased subject to tae 
following conditions, namely:— 

(a) each sharer shall hold his 
as a separate tenant, 

(b) the rent payable in respect of 
the land leased shall be apportioned 
among the sharers, as the case may be, 
according to the share allotted to them, 

(c) the area allotted to each sharer 
shall not be less than the unit which the 
State Government may, by general or 
special order, specify in this. behalf hav- 
ing regard to the productive capac.ty 
and other circumstances relevant to fhe 
full and efficient use of the land or 
agriculture. 

(d) if such area is less than the unit 
referred to in clause (c), the sharers shall 
be entitled to enjoy the income jointly, 
but the land shall not be divided by 
metes and bounds, = 

 (e) if any question arises regarding 
the apportionment of the rent-payable by 
the sharers, it shall be decided by ~he 
Tahsildar whose decision shall be final” 


share 


if It will be clear upon a perusal ` 


of these two: provisions of the Vidarbha 
Act that Section 33 is plenary and pro~ 
hibits in the widest possible terms. - (i) 
the sub-division, (ii) the sub-letting of 
the land held by a tenant. or (iii) «he 
assignment of any interest therein. The 
proviso carves out certain exceptions from 
this general rule. Sec. 19 deals with the 
subject of termination and it says also in 
the most general terms that the tenancy 
of any land held by a tenant shall not be 
terminated, and then proceeds to ` state 
the exceptions (i) and (ii) preceded by 
the words “unless such tenant” Clause 
(d) of part Gi). of sub-section (1) of Eec- 
tion. 19 is the clause with which we are 
directly concerned in this case, and it 
provides an exception to the rule that the 
tenancy of any land held by a tenant 
shall not be terminated by saying eae 
such tenant ........0... has sub-let ...... 

land”. Similarly, in sub-section (1) of 
Section 33, in the opening clause the 
general prohibition is. against “sub-letting 
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of the land held by a tenani”, and the 
short point that arises for our decision 
is whether in both these provisions, the 
sub-letting contemplated is the sub-letting 
only of the whole of the land held by a 
tenant, or it could also be sub-letting of 
part of such land. Neither sec. 19 nor 
Section 33 in terms says that the tenancy 
shall be terminated if sub-letting of the 
kind prescribed takes place. 


8. The expressions used are gene- 
rally “sub-let ......... the land” or “sub- 
letting of the.land held by. a tenant”, and 
these expressions furnish no indication 
as to what was in the mind of the drafts- 
man when he used these expressions, and 
therefore, we must of necessity turn for 
a proper construction of these phrases to 
the other provisions contained in Sec- 
tions 19 and 33. In stating the exceptions 
to the rule that the tenancy of any ‘and 
held by a tenant shall not be terminat- 
ed. Section 19 prescribes a number of 
categories by way of exceptions and 
at least three of these categories 
mentioned in part (i) of Section 1¢ (1) 
give a strong indication that included in 
the words “has sub-let the land” would 
be the sub-letting of a part of the land 
held by a tenant. In the first place, the 
very clause (d) gives unfailingly that in- 
dication. The wording of clause (d) is 
“has sub-let or assigned the land or failed 
to cultivate it personally.” Now, the sub- 
ject of subletting of the land is dealt 


with in the same clause as the 
subject of failure to cultivate the 
land personally, and so far as 


personal cultivation is concerned. it 
cannot be supposed that the law intend- 
ed to lay down that so long as the tenant 
cultivates even a small fraction of the 
land held by him as a tenant, he has 
committed no default, and that the right 
to terminate the tenancy would — only 
arise In favour of the landlord upor. the 
tenant ceasing to cultivate the whole of 
the land personally. The whole object 
and purpose of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Rezion) 
Act is not only to keep the cultivator or 
the tiller of the soil in possession of his 
land but also to see to it that he alone 
cultivates it and does not, in his turn, 
become so to say a petty landlord by sub- 
letting it to others. It would therefore be 
an interpretation which militates against 
the very purpose and object of the Act, 
were we to say that itis only on the 
tenant failing to cultivate the whole cf his 
land personally that the right to terminate 
the tenancy would arise in favour of the 
landlord. We must therefore hold that 
the failure to cultivate personally which 
the law has mentioned as an exception to 
the rule that no tenancy shall be ter- 
minated, must mean failure to cultivate 
the whole or any part of the land leased 
to the tenant, It is. in this context that 
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the expression has also been used “has 
sub-let the land” and we think therefore 
that the expression must be construed 
similarly to mean “sub-let any part of 
the oo or “sub-let the land wholly or 
partly”. 

9. Other clauses of Section 19 (1) 
part (1), also give the same indication:— 
In clause (b), the exception is stated as 
follows:-—— “has done any act which is 
destructive or permanently injurious to 
the land”. In this case. surely, it is. not 
to be supposed that the law intended that 
the landlord should wait until the whole 
of his land let to the tenant is destroyed 
or permanently injured in order to entitle 
him to terminate the tenancy. Necessarily 
ithe act of destruction or of inflicting 
permanent injury upon the land is what 
is hit at and not the extent of the 
land or the gravity of the injury. There- 
fore, the moment any act of destruction 
or of permanent injury to the land takes 
place at the hands of the tenant, the 
right would accrue to the landlord to 
terminate the tenancy. We can see no 
reason why if this is the construction, of 
clause (b) any different construction 
should be put upon clause (d). 

18. The same conclusion would 
also flow upon a consideration of clause 
(e):—- “has used such land for a purpose 
other than agriculture or allied pursuits.” 
This is a prohibition against the diver- 
sion of agricultural land to “‘non-agricul~ 
tural purposes. The clause will be depriv- 
ed of all meaning were it to be construed 
to mean that unless and until the tenant 
uses the whole of his land — each and 
every guntha of it — for a purpose other 
than agriculture, the landlord cannot 
terminate the tenancy and claim it back. 
Any other construction of this clause 
would result in large-scale diversions of 
agricultural lands by tenants so long as 
ithey are careful to reserve a small part 
for purpose of agriculture. That could 
never have been the intention of this pro- 
vision and attributing any such intention 
to this provision would patently militate 
against the very purpose and object of 
the Tenancy Act. l 


il. Turning to Section 33, the 
opening words of sub-section (1), so far 
as this case is concerned, are ‘no ...... 
sub-letting of the land held by a tenant 
EONA shall be valid”. Now, there is no 
qualification of the word “sub-letting” 
and it is difficult to see why sub-letting 
must necessarily be confined to the whole 
of the land. I£ a tenant cultivates 10 
acres and parts with 2 acres out of it to 
another for cultivation, the 2 acres must 
also be held to be sub-let. It cannot be 
said that because merely the 2 acres have 
been given out. it is not sub-letting by 
the tenant. The plain language of the 
opening words of sub-section (1) of 
S. 33 therefore supports the construction 


‘says that notwithstanding anything 
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which we have put upon the provisions 
of Section 19. a 

` 12. A similar indication is given 
by sub-section (2) of section 33, which 
con- 
tained in sub-section (1) of section 33, it 
shall be lawful for a tenent who is of a 
certain category, namely, a. widow, a 
minor or a person subject to any physical 
or mental disability, or a serving member 
of the armed forces, to  sub-let 
such land held. by her or hi as a 
tenant. Now, obviously here a person 
under disability and fulfilling one of the 
categories mentioned can sub-let any 
part of his or her land, or the whole. It 
is a benefit conferred upon that person 
because ot a disability. It is not to be 
supposed that sub-letting in this context 
cannot possibly mean sub-letting of the 
whole of the land held by the 


tenant under. disability. The right 
of the disabled person is to sub- 


let the whole or part of the land. If 
that be so and it is a provision of the 
same section, we can see no reason why 
the opening words of sub-section (1) of 
section 33 should be given a different 
meaning and that sub-letting as mention- 
ed therein should be confirmed only to 
the whole of the land. 


13. The consequences of any other 
constructicn than the one which we have 
placed upon these provisions would, in 
our opinion, be disastrous if the in- 
terpretation were to be that unless a 
tenant has sub-let. the whole of his field, 
the tenancy cannot be terminated. Tf a 
tenant were to hold 20 different pieces 
of land, he could upon such an im- 
terpretation sub-let 19 pieces of it, but 
so long as he cultivates one howsoever 
small, the tenancy would not be Hable 
to be terminated. If that were to happen 
on a large scale, once again that class of 
persons who were farming out their 
lands to others to cultivate and merely 
recovering rent of the land would again 
arise to the great detriment of agricul- 
ture. Every tenant in such a case would 
become an “absentee landlord” so far as 
his sub-lessees are concerned. That was 
the very object and purpose why the 
Tenancy Act was brought into force. A 
perusal of its preamble as also other pro- 
visions indicate that its provisions were 
made in order to ensure that the real 
cultivator of the soil — the tiller — stays 
upon his land and cultivates it personally 
and the Act, had set its face against per- 
mitting the tenant tc merely make an in- 
come out cf the land by letting others 
cultivate it and not cultivating it himsel£i 
The preamble of the present Act more« 
over states: “......... it is expedient in the 
interests of the general public to regulate 
and impose restrictions on the transfer of 
agricultural lands.” The whole object ‘of 
the Act therefore was to keep the tenant 
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fn cultivation personally and not- permit 
him to transfer his tenancy right. Ev2n 
the previous Acts which -the present 
Tenancy Act replaced, such as for inst- 
ance, the Berar Regulation of Agricultu- 
ral Leases Act, 1951, had as its principal 
object -“to. ensure fixity of tenure in the 
interest of efficient agriculture in Beraz.” 
14. Two points made .on behalf 
of the tenant by Mr. Gorde may here be 


noticed. Firstly, he referred to the open- ` 


ing clause in section 33 (1) and contrasted 
the zwo expressions “no sub-letting of 
tbe land held by a tenant” and. "no 
assignment of any interest therein” shall 
be valid. He emphasised that when the 
Legislature wished to specify each and 
every interest, they used the word “ary” 

to qualify. it in the latter clause. But in 
the case of sub-letting they only speak of 
“sub-letting of the land”. and if they 
bad intended to specify each and every 
part of the land, they would have said 
“sub-letting of any land”. -It seems to us 
that the word “any” in the third clause 
of the opening words of sub-section (1) 
of. section 33 was used because the entire 
clause is different from the preceding 
’ clauses. The opening words speak of three 
things: (i) ane division, (ii) sub-letting of 
the land and (iii) assignment of. eny 
interest in the land. Sinze there can be 
different forms of interest in the land 
which are distinct and separate from each 
other it was necessary to use the word 
“any” to specify that each and every in- 
terest cannot be assigned.. But so far as 
sub-division and sub-letting of the land 
are concerned, there. are not two or more 
categories of sub- divisions or sub-letfing 
jand therefore the word “any” would 
have been out of place. .We do not think 
that the difference pointed out affects 
the point we are called upon to decide. 


15. Then reference was made to 
Similar provisions regarding sub-letfing 
in the earlier - Tenancy Act, nam=2ly, 
the . Berar -Regulation of Agricul- 
tural Leases Act, 1951 wich 
came to be repealed by the Bomoay 
Tenancy and. Agricultural Lands (Vidarsha 
Region) Act, 1958. Section 7 of that Act 

provided for restrictions on transfer, and 
fn. stating the restrictions in sub-sec. (1) 
that Act provided that “no. protected 
fessee shall, except as provided in this 
Act. be entitled to transfer by waş of 
sub-lease or- otherwise, his rght 
in the land or in ` any portion thereof 


sess.. (underlining is ours). Counsel 
urged ‘that when. the Legislature intend- 
ed to say that the land or any part cf: it 
shall not be transferred, it did expressly 
So provide and that therefore when these 
words are omitted in the later Act, [the 
Bombay. Tenancy and Agricultural. Lends 
(Vidarbha Region). Act,]-it must mean shat 


the Legislature: did not intend. to ;say. 
that if a Part is ‘transferred » by: way of 
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sub-lease, the tenancy would be -liable 
to be terminated. 

16.. . It would bea dangerous thing 
in any case to seek to interpret the words 
of one statute by the words used in an- 
other statute. The two statutes moreover 
were ‘made by ‘different Legislatures and 
the Bombay Tenancy and Agricultural 
Lands :(Vidarbha Region) Act can im no 
sense be said: to be in continuation. of the 
provisions of the Berar Regulation of 
Agricultural Leases Act. The provisions 
of the Vidarbha and Bombay Acts are 
radically different from the provisions of 
the Berar Act. For the first time, under 
the Bombay Act, even a person who was 
in la possession came to be decined 
as a tenant, and the provisions for his 
acquisition of ownership over the land 
held by him were a radical depacture 
from the Berar Regulation of Agricultural 
Leases Act. Moreover, it seems tc us 
that the words “in any portion thereof” 
in sub-section (1) of section 7 of the 
Berar Act were merely put into that. sub- 
section by way of abundant caution. and 
that even if they were not three, we have 


‘no doubt that the words “the land? in l 


that sub-section would have been con- 
strued to mean the land, wholly or in 
part, and that its operation would not 
have’ been confined only to the whcle of 
the land as is contended. It may also 
have been that similar words in the 
earlier Bombay Act, and the decision of 
this Court already given in Special Civil 
Appin. No. 198 of 1956 (Chimnabai Rama 
Naik v, Ganpat Jagannath Naik) derided 
on 21-6-56. (Bom) which expressly held 
under provisions similar to the prov-sions 
of sections 19 and 33 of the Vidarbhe Act, 
1958, that land in the context of sub- 
letting. means land. wholly or in part, 
may have influenced the wording cf the 
Vidarbha Act which came to be eracted 
on 26th December 1958. We do not think 
therefore that contrasting the lan:suage 
of Section 7 of the Berar Regulation of 
Agricultural Leases Act will affect the 
construction we have put upon the pro- 
eng n sections 19 and 33 of the Vidar- 
a Ac 


17. So far we have discussed the 
matter as if it were res integra, but the 
decision which we have just referred to 
above of a Division Bench of this Court 
supports the view which we have ~aken, 
In.Chimnabai Naik’s case. Spl. Civil Ap- 
pln. No. 198 of 1956, D/- 21-6-1956 Bom) 
the Court was concerned with the provi- 
sions of Sections 14 and 27 of the Bom- 
bay Act. They are, so far as. the point 
before us is concerned. in identicad ‘lan- 


‘guage, and a Division Bench consist-ng of 


Mr, Justice J. C. Shak las he then was— 
now Chief Justice of - India] and .Mr. 
Justice Vyas held having regard +o the 
terms of: Section 27 and the general 
scheme of that Act; as follows: “we are 
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unable to hold that the sub-letting must 
be in respect of the entire area demised 
before the ‘termination of the tenancy 
takes place”. They also pointed out that 
clause (b) of Section 14(1) of that Act. 
which provided that if a tenant “has done 
any act which is destructive or perman- 
ently injurious to the land”. the tenancy 
shall be terminated. could not possibly 
mean that the act which was destructive 
or permanently injurious must be destru- 
ctive of or injurious to the whole land be- 
fore the tenancy can be terminated. Thev 
similarly emphasised clause (d) of Section 
14(1) which deals with the tenants de- 
fault in cultivating the land personally 
as a ground for terminating his tenancy 
and they pointed out that there too it 
must necessarily be held that if he fails 
to cultivate even a part of the land per- 
sonally. the tenancy would be liable to be 
terminated: 

18. In that case. moreover, an- 
other contention was raised which is of 
some importance to the point raised be- 
fore us. It was urged by counsel on be- 
half of the tenant that even assuming 
that even a part of the land has been 
sub-let by the tenant. the termination 
should take place only in respect of the 


land which is sub-let and no more., The 
Division Bench negatived that conten- 


tion by saying that after all the tenancy 
was one whole tenancy. and either the 
whole of the tenancy could be terminat- 
ed or not at all. The tenancy cannot be 
terminated in part. The Division Bench 
observed :— 

‘Tf sub-letting involves the conse- 

quences of termination of the tenancy. 
having regard to terms of Ss. 14 and 27 
of the Act. we are of the view that it 
must amount to termination of the 
entire tenancy and not of the tenancy 
in so far as it relates to the land which 
has been sub-let.” 
The reasoning of that decision would 
apply here and it seems to us that its 
ratio decidendi would completely cover 
the point raised in this reference. The 
provisions of Sections 14 and 27 of the 
Bombay Tenancy and Agricultural Leases 
Act, 1948. with which the Division Bench 
in that case were concerned. are for the 
purposes of the point. identical with the 
provisions of Sections 19 and 33 of the 
Vidarbha Act. 

19. A contrary view has no doubf 
been taken and it is that view which 
has necessitated this reference. In 
Anandrao v. Eknath. ((1959) 61 Bom LR 
1123) a Division Bench of this Court 
consisting of Mr. Justice Mudholkar and 
Mr. Justice Mody, held that under Sec- 
tion 27 of the Bombay Tenancy and 
Agricultural Lands Act. 1948 (as it stood 
before its amendment). sub-letting by a 
tenant of a portion of the lands held: by 
hin. under a lease does not entail a for- 


A. LE. 


feiture of the lease. That Division Bench 
took the contrary view for two reasons. 
Firstly they referred to the provisions 
of Section 108 (i) of the Transfer of 
o: Act and observed (vide page 

“It must be borne in mind that 
under Section 108 (i) of the Transfer 
of Property Act a lessee has, in the 
absence of a contract to the contrary, a 
right to transfer absolutely or by way 
of mortgage or sub-lease the whole or 
any part of his interest in the demised 
property. The provisions of this sec- 
tion are applicable to tenancies govern- 
ed by the Bombay Tenancy and Agricul- 
tural Lands Act. 1948. because of the 
provisions of Section 3 thereof. The aues- 
tion is what is the extent to which a 
tenant’s right under Section 108 (i) of 
the Transfer of Property Act is limited 
or taken away by Section 27(1) of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948.” 

Secondly. they referred to Chechire’s 
Modern Real Property and a number of 
decisions of the English Courts to point 
out that similar covenants 
let” in a deed was not broken by sub- 
letting part of the premises. : 

20. As to the first reason which 
prevailed with the Division Bench in 
Anandrao’s case. (1959) 61 Bom LR 1123 
we may. with respect. point out that Sec- 
tion 117 of the Transfer of Property Act 
itself provides that the provisions of 
Chapter V of the Transfer of Property 
Act dealing with the leases of immovable 
property shall not apply to Jleases. for 
agricultural purposes. unless of course a - 
notification has been issued by the State 
Government. which in the present case 
has not been done. The learned Judge 
then referred to Section 3 of the Bombay 
Tenancy and Agricultural Lands Act. 
which is identical with Section 5 of the 
Vidarbha Act. and they assumed (vide the 
passage quoted above) that because of the 
provisions of that section. Section 108 
(i) of the Transfer of Property Ac 
would be spplicable to tenancies govern“ 
ed by the Bombay Tenancy and Agricul- 
tural Lands Act. 

21. With respect, we also think 
that the learned Judges were in error in 
that reasoning. Section 3 of the Bombay 
Act or Section 5 of the Vidarbha Act 
say that the provisions of Chapter V of 
the Transter of Property Act 1882. shall, 
in-so far as they are not —inconsisten® 
with the provisions of that Act. apply to 
the tenancies and leases of land to which 
that Act applies. The crucial words in 
these sections are “in so far as they are 
not inconsistent with the provisions of 
this Act.” The import of these words was 
missed in the Division Bench itudgmenf. 
Having regard to those words the first 
thing to determine is, what is it that the 


“not to sub- . 


1971 . V.G. Ramavat v. B.C. Pardeshi (FB) (Kotval C. J.) 


Tenancy Act provides and it is only when 
one has understood what the Tenancy 
Act provides that one can determine whe- 
ther the provisions of Sec. 108 (j) of 
the Transfer of Property Act are consis- 
tent or inconsistent with its provisions. 
Section 108 (i) of the Transfer of Proper- 
ty Act can only apply if it is not incon- 
sistent with the provisions of the Tenancy 
Act. and in order to determine whether 
it is not inconsistent, one must first de- 
termine what are the provisions of the 
Tenancy Act. In no part of the judgment 
in Anandrao’s case, (1959) 61 Bom LR 
1123 was any attempt made 'to interpret 
the provisions of the Tenancy Act first 
before applying- Section 108{7) of the 
Transfer of Property Acct. Merely to sav 
that Section -108 (i) applies is to beg the 
very question which has been raised be- 
fore us. namely, whether the words in 
Sections 19 and 33 of the Vidarbha Act 
mean sub-letting of the whole of the land 
held by.a tenant or include also sub-lett- 
ing of any part of the land. 

22. Secondly, it seems to us that 
the reference to English Cases in that 
case was unjustified, because after refer- 
ring to all the English Cases. the Court 
proceeded to construe Sections 14 and 27 
of the Bombay Act in the light of those 
English Cases. We. have gone through 
all the cases referred to at page 1125 in 
that judgment and we can only say that 
all.those are cases arising upon the con- 
struction of the ‘terms of a particular 
lease or other document. and no doubt in 
construing a restrictive -covenant “not 
to sub-let”. it was held that the covenant 
was not broken by sub-letting a part of 
the premises, “for the verb ‘to sub-let’ 
must have an object and its only possible 
- object was the house which was the sub- 
Ject-matter of the agreement.” That rea- 
soning cannot possibly apply to the con- 
struction of a statute such as Section 14 
or Section 27. of the Bombay Act. or Sec- 
tion 19 or Section 33 of the Vidarbha Act. 
Moreover, it seems to us that the sole 
question in that case was what was the 
proper construction of Sections 14 and 27 
of the Bombay Act, and, in. our opinion. 
it was not permissible to embark upon 
that construction by first referring to 
Principles of English Law. and particul- 
arly principles governing the interpreta- 
tion of documents. One must construe a 
particular statute untrammelled by extra- 
neous considerations, and it is only in the 
event of doubt or difficulty that the Court 
may resort to extraneous aid. 

23. We also do not think that ex- 
franeous aid can usefully be derived 
from cases decided in English Courts .as 
to the construction of documents where 
the question is of construction of Indian 
statutes. 
given by the Supreme Court itself in 
Ishwarlal v. State of Gujarat. (AIR 1968 


One such warning has been 


[Prs, 21-24] Bom. 382 


SC 870) at page 880. paragraph 24. as 
follows: 

“All this discussion by us was neces- 
sary to dispel the inferences drawn from 
dictionaries and reports of cases from 
England and Ireland. but the safest 
guide. as always. is the statute _ itself 
which is being considered.” 

A similar observation is also made in A. 


.C. Saha v. Sanat Kumar Sen. (AIR 1964 


Cal 460) by a Division Bench of the Cal- 
cutta High Court when they observed in 
paragraph 19. at page 464: 


“Technical rules of construction of 
documents are not. however. always the 
safest guide for “construction of statutes.” 

` 24. So far as Chimnabai Naik’s 
case. Spl. Civil Appln. No. 198 of 1956 
D/- 21-6-1956 (Bom) is concerned. it was 
cited before the Division Bench, in Anan- 
drao’s case but they brushed it aside with 
the following remarks (page 1126): 

"The decisions on which reliance was 
placed by Mr. Gokhale were not cited ať 
the- Bar before Shah and Vyas JJ. in Spl. 
Civil Appln. No. 198 of 1956, D/- 21-6- 
1956 (Bom). It cannot. therefore. be 
said that the learned Judges had occasion 
to examine the law on the point fully”. 
Since Chimnabai Naik’s case was also a 
decision of a Division Bench. and binding 
on them the only proper course for the 
Division Bench in Anandrao’s case, 
(1959) 61 Bom LR 1123 would have been 
to refer the matter to a Full Bench since 
they did not agree with the decision in 
Chimnabai Naik’s case. Spl. Civil Appln. 
No. 198 of 1956 D/- 21-6-1956 (Bom). We 


‘are also not in agreement with the re- 


mark that in Chimnabai Naik’s case. the 
learned Judges had no cecasion to exa- 
mine the Jaw on the point fully. Asa 
matter of fact, (and we say so with great 
respect) they examined the lavr with 
great care and pronounced their views 
upon the law itself which was not con- 
sidered in the subsequent decision in An- 
andrao’s case, (1959) 61 Bom LR 1123. For 
all these reasons. we are not in agreemenf 
with the decision in (1959) 61 Bom LR 
1123 and we accept the decision in S. C. 
A. No. 198 of 1956 (Bom) as correctly de- 
cided. Moreover, we notice that another 
Division Bench also had occasion to no- 
tice both these decisions. in Special Civil 
Appin. No. 662 of 1959 (Bom) ‘“Dattoba 
Dada Patil v. Shripati Vithu Javandal) 
decided on 4-12-1959 by Shelat and Pat- 
wardhan JJ. and ~they--stated: 


“We have considered both these judy- 
ments with care. For ourselves we pre- 
fer the reasoning giyen by Shah end Vyas 
JJ. in Special Civil Appln. No. 198 of 
1956 (Bom)”. 


-They also stated that they would have 


referred the question to a larger Bench 
but since they were deciding the case be- 
fore them upon another point, they did 
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25. We will therefore answer 
the question referred in the affirmative. 
The papers may now be remitted to. the 
learned single Judge for decision of the 
special civil application. The costs of 
this reference shall be costs in the speci- 
al civil application. i 


Reference answered in affirmative. 
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M/s. R. Jaikrishna & Co., Plaintiffs 
v. A. 1 Co-operating Housing Society 
Ltd.. Defendants. 
Suit No. 788 of 1968, D/- 15-7-1970. 
Civil P. C. (1908), O. 6, R. 17 — Am- 
endment of plaint — Where in suit for 
injunction the Court for purposes of 
Court-fees construed the plaint as one for 
possession of suit premises and for in- 
junction, and the plaintiff sought amend- 
ment of the plaint in order to clarify his 
stand that he only wanted. injunction and 
not possession because he had all along 
been maintaining that be had been m 
possession of the premises. the amend- 
ment could not be refused. Fact that al- 
lowing of amendment would result m 
transferring of the case to the lower court 
was immaterial. AIR 1928 Mad 400 and 
AIR 1953 Nag 273, Dissented from. `t: 
` (Paras 13, 14) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 Bom 423 (V 56) = 

71 Bom LR 340. Indumatiben Chim- 

anlal Desai y. Union of India 2 
(1969) ATR 1969 Ker 75 (V 56) = 

1968 Ker LJ 482. Sreedharan vV. 

P. S. Job , IE 
(1959) AIR 1959 Orissa 16 (V 46) = 

25 Cut LT 252. Ram Gopal v. i n 


Bhikari 
(1959) AIR 1959 Raj 146 (V 46) = 
. 1959 Rai LW 175. Kundan Mal v. s- 
Thikana Siryari TI 
(1953) AIR 1953 Cal 755 (V 40) = 
-57 Cal WN 563. Chhatu Lal v. 
Panchanan l 12 
(1953) AIR 1953 Hyd 212 (V 40) = 
TLR (1953) Hyd 366, Goverdhan 
Bang v. Govt. of the Union of 


India 
(1953) AIR 1953 Nag 273 (V 40) = 

1953 Nag LJ 321. Lalji v. ; 

Narottam l i 10. 14 
~ 11949) AIR 1949 Mad 208 (V 36) = 
“4948-2 Mad LJ 412, Bhavani v. 


LL 


Mangamma. = 12 
(1945) 1945-1 All ER 710 = 1945 
KB 391, Legon v. Count 12 


(1928) AIR, 1928 Mad 400 (V 15) = 
54 Med LJ 145, Singara v. Govind- 
swami 10, 11. 14 
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R. Jaikrishna & Co. v. A. 1 Co-op. 'H. Society 


_ Secretary, - Maintenance 
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(1919) AIR 1919 Mad 1071 (2) (V 6) 
= 35 Mad LJ 27. Kannusami. l 
Pillai v. Jagathambal 10 
D. R. Dhanuka. for Plaintiffs; P. R. 
Mridul, for Defendants. 
ORDER :— This is a Chamber 
Summons for amendment of the plaint 
as per the draft contained in ‘the Schedule 
to the Chamber Summons. The propos. 
ed amendments have been vigorously 
and vehemently opposed and in order to 
consider whether the application should 
be allowed. a few necessary facts may 
be set out: 
The main prayer in the plaint is for 
an injunction. The Plaintiffs have 
alleged that they agreed to purchase 
from the defendants the premises men- 
tioned in the suit. Their case in the 
plaint is that ata meeting of the 
Managing Committee of the defendants. 
held on 28th May. 1966 it was resolved 
that immediate possession of the pre- 
mises mentioned in the suit should be 
handed over to the plaintiffs: The 
Plaintiffs -also refer to a letter written 
by the plaintifs on 2nd June 1966 where- 
in it has been recorded that possession 
has been handed over to the plaintiffs. 
The plaintiffs further allege that the 
plaintiffs have paid the full price in 
respect of the suit premises even though 
they were in an incomplete state relying 
upon the premises of the defendants 
that they would complete the construc- 
tion thereof, subsequertly. The further 
case in the plaint is that on or about 21st 
October 1968 under the orders of the 
Committee. of 
the defendants, the looks of the premises 
situate on the ground floor. viz.. the hall 
and the flat. were forcibly broken open 
and that the bricks from incomplete walls 
of the flats on the 10th floor of the build- 
ing were being removed by breaking the 
walis and the same were brought down 
on the ground floor. The plaintiffs have 
contended that the defendants or the 


` members of their Maintenance Committee 


have no right whatsoever to enter into 
or remain in or upon the suit premises 
and that their action amounts to trespass. 
There is only one main praver in the 
plaint.. By.this prayer the Plaintiffs 
have asked for a permanent iIniunction 
restraining the defendants. their servants 
and agents from in any manner entering 
or remaining. in or upon the suit premises 
and from committing any trespass there- 
upon and/or from in any manner damag- 
ing the same and/or from carrying out or 
altering the construction work of the suit 
premises and/or from removing the bricks 
and other building materials from the. 
construction work so far carried out in 


. the said premises and/or from disturbing 


or interfering with the plaintiffs’ posses- 
sion, use and occupation of the suit pre- 
muses. : 
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+ oe. The plaint in the suit was. ori- 
finally filed in the.Bombay City Civil 
Court on 2nd- November 1968 and the 
Same was numbered as suit No. 7430 of 
1968. Pursuant. to the . decision o7 the 
Division Bench of this Court reported in 
(1969) 71 Bom LR 340(344) = (AIR 1969 
Bom. 423) and in view of the averments 
in paragraph 8 of the plaint wherein the 
plaintiffs averred that the subject-matter 
of the suit was not susceptible of none- 
tary evaluation and paid fixed Court Fees 
o? Rs. 30/- the plaint was on 9th Ncvem- 
ber 1968 ordered to be returned for pre- 
sentation to the proper Court, on 
‘November 1968 the plaint with the reces- 
sary alterations was filed in this Tourt 
_ and the suit was numbered as Short ause 
Suit. No. 788 of 1968. The plaintiffs have 
also taken out a Notice of Motion ia the 
‘suit which is still pending. 7 


3. Thereafter the State’ asad 
ture enacted. Maharashtra Act No. IX of 


1970 which came. into’ force on 16th 


March ` 1970. The plaintiffs therzafter 
took out a Chamber Summons dated 6th 
April 1970 in accordance with the pro- 
- visions of S. 6 (2) (c) of the said Act. By 
this Chamber Summons the plaintiffs 
sought a direction from this Court that 
the suit along with tthe Notice of Motion 
dated 29th Novémber 1968 which: was 
pending be transferred from the file of 
this Court to. that of the Bombay City 
Civil Court. That Chamber Summons 
-was heard by Kantawala, J. on 18th April 
1970 and by an Order’ made ‘on thai dav. 
the Chamber Summons'was_ dismissed 
with costs. Kantawala. J.‘ construed the 


plaint and came to the conclusion that. 


the prayer for injunction sought for by 
the plaintiffs was in effect a prave> for 
possession and that the plaintiffs would 
have to pay Court fees on the Doting 
that the prayer- is for .possessior and 
injunction. : The relevant observations 
from the Order of Kantawala. J. are as 


follows :-~- 


“In deciding the question. waether 
the subject-matter of the suit is sascep- 
tible of monetary evaluation or is not 
capable of being estimated in - money 
value, regard must ‘be had to th= sub- 
stance of the claim in the suit and not 
on a mere averment that it is rot so 
capable of monetary evaluation. The 
material averments in the plaint indi- 
cate that.it'is the case of the pleintiffs 
that pursuant to the agreement entered 
into with the defendants the . managing 
committee of the defendants at its meet- 
ing held on May. 25, 1966 resolved 
that immediate - possession of the 
suit „premises ‘be . handed over 
to the plaintiffs. They further contend 
that pursuant to this resolution. posses- 
sion of the premises was in fact banded 
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over. to the plaintiffs. Mr. Dhanuka con- 
tends that as the plaintiffs are thus in 
possession of the suit. premises. a mere 
suit for injunction is maintainable and 


| that the ‘plaintiffs are within their: rights 


in stating that the subject-matter of the 
suit is not capable of . monetary evalua- 
tion. The later averments. in the plaint, 
however, show that this contention is 
not correct. In fact the plaintiffs distin- 
ctly allege that the members of the main- 
tenance committee of defendants’ Socie- 
ty. have broken open the looks of the pre- 
mises on the ground floor. namely. the 
hall and the flat and that they are remov- 
ing the bricks from the incomplete walls 
of the flats on the 10th storey of the 
building. These averments therefore. 
indicate that it is the case of the plaintiffs 
that by a wrongful act their possession 
has been trespassed upon and the office 
bearers of the defendants have forcibly 
taken possession. of the suit premises and 
committing acts of tréspass. It is in the 
light of this position that they contend 
that the office bearers of the defendants 
have no right. to enter or remain in or 
upon the suit premises and the injunction 
which they have prayed for in this suit 
is inter alia for restraining the defen- 
dants, their servants and agents from 
entering or remaining in or upon the suit 
premises ete.. - This” in: effect is a prayer 
for possession because it is implicit in this 
prayer that the defendants or its office 
bearers are in wrongful possession of the 
suit premises and are - committing acts 
of trespass thereupon.. When such is the 
position, the plaintiffs have to pay court 
fees on the footing that the prayer is for 
possession and inijunction.~ It is not dis- 
puted in this case that if this is regarded 
as a suit for possession and injunction, 
then the value of the subject-matter of 
the suit is susceptible of monetary evalua- 
tion. Under the circumstances. the plain- 
tiffs are not entitled to have. the suit 
transferred to the. Bombay City Civil 


; Court in view of the provisions of Sec- 


tion 6(2)(c) of the Maharashtra Act No. 
IX of 1970”. 

It is because of the aforesaid Order that 
the plaintiffs have taken out the present 
Chamber Summons for amendment of 


. the plaint. In the affidavit in support 


made by a partner of the plaintiffs, the 
plaintiffs’ claim to be still in- possession 
of the suit ‘premises has been reiterated 
and the..plainti have submitted that 
they wish to amend: the plaint so as to - 
clarify the matter..the clarification being 
to the effect that.. according to the plain- 
tiffs, they. are in- possession of the suit 
premises and that they have no intention 
to sue the defendants for possession of 
the suit premises. The reasons for seek- 
ing the amendment have been set out 
and explained in paragraph 4 of the affi 
davit in support, 
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4. The proposed amendments have 
been opposed on a number of grounds. 
These may be briefly set out as follows: 


(1) The application is mala fide 
since it seeks to circumvent the effect of 
the Order of Kantawala, J. dated 13-4- 
[970 and should not be allowed since it 
would permit the plaintiffs to flout the 
said order. 

(2) The proposed amendment would 
jJeprive the defendants cf a right which 
nas accrued to them by reason of that 
order. the contention being that under 
the provisions of Order 7, Rule 11 of the 
civil Procedure Code if the plaintiffs are 
required to pay court fees on the praver 
n the suit being valued as a praver for 
possession and if they fail to pay the 
same, the plaint is liable to be rejected. 


(3) The proposed amendment of the 
plaint is not necessary in order to seek 
the decision of the real question in con- 
broversy between the parties. 


(4) That the amendment should not 
be granted since granting 
tantamount to this court sitting in appeal 
from or revising or reviewing the order 
>i Kantawala, J . 


(5) That the averments in the pro- 
posed amendment are contrary to the 
averments in the plaint as construed by 
Kantawala, J. and. therefore. the plain- 
tiffs should not be permitted to make a 
tomplete volte-face in this matter. 

(6) The effect of the amendment if 
allowed will be to take away the juris- 
diction of this Court and this cannot or 
should not be allowed to be done. 

5. It may be mentioned in connec- 
tion with ground Nos. 1 and 4 noted above 
that apart from prayer fa) of the Cham- 
ber Summons under which permission to 
amend has been sought. the plaintiffs 
have in prayer (b) also sought certain 
consequential directions on the question 
of court fees and turisdiction. During 
the course of arguments I had indicated 


to Mr. Dhanuka that I proposed not to- 


giye any such directions upon this Cham- 
ber Summons but to relegate the parties 
to take out further proceedings as they 
may be advised in order to seek the direc- 
tions after disposing of the application 
for amendment. As far as ground Nos. 
1 and 4 above are concerned, I do not ac- 
cept the contention that the application is 
mala fide inasmuch as thé plaintiffs 
desire to get out of the effect of the Order 
of Kantawala. J. The plaintiffs’ conten- 
tion at all times in this suit appears to be 
that they have been in juridical posses- 
sion of the suit premises and that in the 
circumstances the suit as framed with a 
prayer simpliciter for injunction is suffi- 
cient and the plaintiffs are not bound to 
nor can be compelled to seek possession. 
Relying upon certain averments and 
words of the plaint. the plaint has been 


it would be . 


in juridical possession, 


construed as one in substance’.for-réco- 
very of possession and injunction though 


in’ form only for injunction. ~The plain-. 


tiffs by the proposed amferidmenis seek a 
Clarification which would restore the 
plaint to the one which the plaintiffs 
have all along intended to file and the 
application for this purpose’ cannot be 
said to be mala fide nor in considering or 
granting the same. can I be said to be 
sitting in appeal from or revising or re- 
viewing the Order of Kantawala. J. It 


may be incidentally mentioned that the _. 
plaintiffs had perferred a Letters Patent..- 


Appeal from the order of Kantawala, J.” 


but the same was not admitted. 


6- As far as the second ground-òfz; ~ 


opposition is concerned Mr. Dhanuka bass: = 
drawn my attention to the provisions ef `.” ` 
Order 7, Rule 13 of the Civil P. C. under. 


which the plaintiffs are not precluded 
from refiling a suit on the same cause 
of action. Thus in my opinion there is 
no substantive right of the defendants 
which has accrued to them by reason 
of the Order of Kantawala, J. which the 
proposed amendments would have the 
effect of divesting. 


T. It may be clariñed that if the 
proposed amendments are allowed the 
plaintiffs would be compelled to prove 
to the Court at the time of the hearing 
of the action that they are in juridical 
possession of the suit premises and if the 
plaintifis fail to establish this they would 
fail in the suit. Similarly in the inter- 
locutory proceedings, if the plaintiffs fail 
to establish prima facie that they are 
they may not 
get the interlocutory relief sought for. 

8. Mr. Mridul then drew my at- 
tention to the provisions of O. 6, R. 17 
in order to submit that the amendment 
was not necessary to determine the real 
question in controversy between the par- 
ties to the suit. This ignores the posi- 
tion that the plaintiffs have all along 
been maintaining that they are in juridi- 
cal possession, that the defendants are 
attempting to interfere with this juridi- 
cal possession and therefore the plaintiffs 
are entitled to the injunction sought for 
In prayer (a) of the plaint. To this case 
the defendants have replied and contend- 
ed that the plaintiffs are not in posses- 
Sion of the suit premises and that the 
plaintiffs are not entitled to the relief 
of injunction sought for or to any other 
relief in the. circumstances of the case. 
In my opinion, there is no substance in 
this contention of Mr. Mridul. 

9, There is yet another aspect of 
the matter which may be pointed out at 
this juncture. By reason of the Order 
of 13th April 1970 passed by Kantawala, 
J. the plaintiffs would be required to pay 


‘court-fees on the plaint on the basis that 


they have sued for possession. It is the 


t 


Sie 


-in , 
w „admitted; vag “position: ‘ that if the suit is 


H ne 


-walued: as’ ohe- Tor, ‘possession, the plain- - 


tiffs would. have to ‘continue the suit on 
the Original Side of the Eigh Court. By 
the. proposed.. “amendments the’ plaintifs 
seek to haye ‘adjudication of what, c- 
cording to: the. plaintiffs is the real con- 
troversy between. the parties, viz. ‘tne 
right of the plaintiffs to obtain an m- 
junction.. for which. according fo the 
plaintiffs, “fixed. court-fees are payable. 
Again .the . plaintiffs desire thet the 
matter should go’on in the original form 
in ‘which they had instituted. the suit I 
do’ ‘not wish to express any opinion as 


“to. whether the plaintiffs’ contentions ere. 
correct or not but it is clear to me that- 


-thet ‘defendants can have no vested. risht 
“sto,insist that the plaintiffs should ray 
` heavy: court-fees or go on which the 


` action .on the eee Side. of moe High . 


Court. 


10. This . brings us w le last 


ground on which the ‘Counsel have cited-` 


a number of authorities. In Singara v. 
Govindswami, AJR 1928 Mad 40, 
Venkatasubba Rao: J. of the Madras High 
Court sitting singly observed that no 


Court will permit a plaint to ‘be ‘so am-. 
ended as to oust its own: jurisdiction to 
This decision was approved - in 


try the suit. 
by a Division ‘Bench: of the Nagpur H-gh 
Court consisting of Hidayatullah and R. 
Kaushalendra. Rao, JJ. in Lalji v. 
Narotam, AIR 1953 Nag 273, Paragraphs 
4 and 5 of the judgment are material for 
the purpose of this applic aton and read 
as follows:— 

“4. The jurisdiction of a Court is 
determined by the nature of the placnt. 
-That is well settled and authorities need 
nat be cited. Once the jurisdiction is to 


be found it inheres in the court until, 


something supervenes which ousts it.” 


The question is’ -whether the court. by - 


its own action can create that situation. 
In our judgment, the East answer to 
this and we say it respectfully is fur- 
nisted in the observations of Venketa- 
subba Rao, J. ‘in AIR 1928 Mad. 400 
where the learned Judge observed as 
follows :— 


“I conceive that no Court will Hers 
mit a plaint to be so amended as to cust 
its own jurisdiction to try the suit. 
“Now, that is the procedure to be fol- 
lowed by the Court? If the amendment 
is not to be allowed, must the amend- 
ment be shut out: altogether, or must 


the plaint together with the applica-ion . 


for amendment be returned to the 


plaintiff for presentation to the prcper. 


Court? Here something . fundamental 
is ‘involved. If the Court disallows the 
amendment simply on the ground hat 
it has no jurisdiction to entertain it, it 
‘might be shutting out a claim which is 
otherwise. good, and if tke -legal prorosi- 
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a J aikiha ‘and Co, v. A- 1 Co-op. HL Society 
. tion were correct, then the plaintiff 
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would have no remedy in respect of the 
claim he sought to add. He cannot, in 
the circumstances,” ask -that the plaint 
be returned to. him. because the return 
of-a-plaint is dependent uron conside- 
rations involved in the first rule of 
Order 23. 


It thas been laid doan in Kannu- 
swami Pillai v. Jagathambal, AIR ` 1919 
Mad 1071 (2) that a plaint cannot be 
asked: to be returned with a right to 
present it mėrely because the plaintiff 
wants to make some amendment in his 
claim. -In that case, the claim was 
undervalued and-the plaint was return- 
ed at the request of ‘the plaintiff so that 


‘the claim be amended. This was allow- . 
‘ed by the trial Court and was taken 


to - be a wrong exercise of discretion. It 
is. thus clear that the plaintiff. cannot 


-ask that the plaint be returned, so that 


he can make the amendment on his 
siti 

The second: leg of the difficulty 
is ee brought into relief when we 
view. the matter from another angle. 
When the Court is faced with the cues- 
tion of allowing ‘an amendment which 


taken together with the original claim 
exceeds its. pecuniary jurisdiction, it is 


effect trying a suit beyond its tecu- 
Ais jurisdiction. By ‘adding the new 
relief which the plaintiff claims, the 
Court in effect amends. the plaint as 
presented because it is also well settled 
that all amendments relate back to the 
presentation of .the: plaint. This clears 
the difficulty because the “Court is 
thereby rendered incompetent to enter- 
tain the claim for amendment at all In 
such a situation, because the plaintiff. 
cannot ask for the return of the plaint, 
nor can the :court cause the amendment 
the logical procedure to fellow would 
be to. return the plaint together with 
the application for amendment for the 
consideration of that Court which has 
jurisdiction to consider the original 
claim and the claim sought by the amend.. 
ment not taken separately but together.” 


11. 
by Mr. 


My attention has been drawn- 
Dhanuka. to Kundan Mal v. 


: Thikana Sirvari, AIR 1959 Raj 146, where 


K. K. Sharma, J.,. of the Rajasthan 
High Court dissented: from ` AIR 1928 
Mad 400 and preferred to agree with 


ruling of the Hyderabad High Court in 


Goverdhan Bang v. Govt. of the Union 


of: India, AIR 1953 Hyd 212. It ap- - 
pears that the Division Bench judg-. 
ment of the Nagpur High Court was 


not cited before the Rajasthan High 
Court. However, the Madras judgment 
as well as the Nagpur Division Bench 
Judgment was considered by the Kerala 
High Court. in. Sreedharan v. P. S. Job, 
AIR 1969 Ker .75,. where the Madras 
and, N agpur judgments ‘were dissented 
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ment cannot be refused merely on the 
ground that the effect of the proposed 
amendment would be to deprive the 
court of jurisdiction to try the suit. 
Provisions of Order 7, Rule 10 were 
considered by T. S. Krishnamoorthy 
Iyer, J. of the Kerala High Court and 
he held that it would be possible to 
invoke the provisions of Order 7, Rule 
10 (1) of the Civil P. C. only after the 
amendment of the plaint the effect of 
which alone will be to deprive the 
jurisdiction of the Court to try the 
suit. It was further held that no ques- 
tion of applicability of Order 7. Rule 10 
(1) can arise before that stage. It was 
further observed that it was not pos- 
sible to agree with the -Nagpur Division 
Bench view that the application . for 
amendment should not be considered by 
the Court in which the suit was filed but 
by the court in which the suit would 
go after the amendment was allowed. 
It was further observed that the . fact 
that the amendment relates back to 
the presentation of the claim cannot 
affect the question at all. 


12. These are the four main au- 
thorities relevant to the objection under 
consideration. though my attention was 
also drawn to the observations in 
Mulla’s Code of Civil Procedure 13th 
Edition at page 737 and to: (1) Chatu- 
Lal v. Panchanan. AIR 1953 Cal 755. (2) 
Ram Gopal v. Bhikari, AIR 1959 Orissa 
16. (3) Bhavani v.. Managamma, AIR 
1949 Mad 208 and (4) Legon v. Count, 
(1945) 1 All ER 710. 


13. I may mention that in the 
Madras case (AIR 1949 Mad 208) Mack, J. 
theld that an application for amend- 
ment which would oust the jurisdiction 
of the court cannot be rejected merely 
on this footing but that the court 
should allow the amendment and re- 
turn the plaint as amended for presen- 
tation to the proper Court. In the 
Orissa case referred to above (AIR 1959 
Orissa 16) Barman. Ji observed that 
the plaintiffs in asking for the amend- 
-ment of the plaint as prayed for were 
so doing at their own risk as to the 
ultimate fate of the suit. In the. plaint 
before me the plaint has been construed 
by Kantawala., J.. as one in substance 
beth for possession and for injunction. 
The plaintiffs in effect by these amend- 
ments seek to make clear that they only 
want an injunction and are not seeking 
an order for possession. In my opinion, 
considering the authorities cited at the 
Bar before me there is no reason why 
the proposed amendment ought not to 
be allowed. 


14. I make it clear, however. that 
the plaintiffs are seeking the amend- 
ments’ at their own risk and. if they 
fail to establish that they are in juri- 


Prakash Cotton Mills v. B. N. Rangwani 
from and it was held that the amend- - 


‘nity is invalid. 
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dical possession of the suit premises|. 
they are likely to fail at the hearing 
of the action. In my opinion. the con- 
sideration that if the proposed amend- 
ment is allowed the plaint might have 
to be transferred to the City Civil 
Court (where the plaintiffs had original- 
ly filed the suit) has no bearing on the 
merits of the proposed application for 
amendment and I must most. respectful- 
ly differ from the views expressed in 


EN 1928 Mad 400 and AIR 1953 Nag 


15. My attention was drawn by 
Mr. Mridul to the submission in the 
last senterce of the proposed paragraph 
5-A of the plaint. I had some hesita- 
tion as tc whether this should be. al- 
lowed to be incorporated in the plaint © 
or not. but considering that these are 
the plaintiffs’ submissions -which are 
not binding on. the court and which the 
Court may not accept as conclusive, I 
am inclined to allow these submissions 
also to be incorporated in the proposed 
amendment. 


16.. “In the result, the Chamber 


' Summons is made absolute in terms of 


prayer (a). As far as prayer (b) is 
concerned I do not propose to give any 
consequential direction or express any 
opinion on the question of court-fees 
and jurisdiction and the parties may take 
separate proceedings so far as these 
questions are concerned. The plaintiffs 
to carry out amendment at their own 
costs within two weeks from today, 
The plaintiffs must pay to the defen- 
dants the costs of this Chamber Sum- 
ee Order accordingly. Counsel cer- 
ed. 


Amendment allowed. 
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Prakash Cotton Mills Private Ltd. 
and others, Petitioners v. B. N. Rang- 
wani, and others, Respondents. 


Misc. Petn. No. 324 of 1964, DJ- 
26-8-1970. 


Constitution of India, Article 226 — 
Inquiries under Rule 9 (2), Central Ex- 
cise Rules being quasi-judicial must 
follow rules of natural justice and the 
assessee must be informed of the charges 
with full details of the evidence in sup- 
port of them and given opportunity to 


meet those charges. Demand notice 
issued without giving proper opporta- 


(X-Ref:— Central Ex- 
cise Rules, 1944, Rule 9 (2).) 1969 
Assam LR (SC) 11 and AIR 1970 SC 
1498 and AIR 1970 SC 150, Rel. on. 

(Paras 12, 15, 18, and 20). 
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1971 


Cases Referred: Chronological Paras 
(i970) AIR 1970 SC 150 (V 57) = 
oe) 1 SCR 457, A. K. Kraipak 
Union of India 7, 
(1970) AIR 1970 SC 1498 (VY 57) = 
Civil Appeals - Nos. 976-996 of ~ 
1966, D/- 10-3-1970, Orient Paper 
Mills Ltd. v. Union of India k a 
(1968) Civil Appeals Nos. 1362 and 
1353 of 1967, D/- 16-2-1968 = 1969 
Assam LR (SC) 11, Collector of 
Central Excise and Land Customs 
Shillong v. Sansawarmal Puro- 
hit 7, 14, 18 
(1967) AIR 1967 SC 1269 (V 54) = 
(1967) 2 SCR 625, State of Orissa 


v. Dr. Miss. Binapani Dei 15 
{1967) 1967-2 QB 617, In re H. K. 
(An Infant) 15 


(1963) Misc. Petn. 127 of 1963 (Bom) 2 


FE. S. Nariman with P. R. Mridul 
and P. R. age for Petitioners; K. H. 
Bhabha with R. J. Joshi and R. L. Dalal, 
for Respondents. 


K. K. DESAL J co In. this petition 
under Article 226 of the Constitut-on, 
- the Ist petitioner Company and the 
2nd petitioner. who is the Director of 
the lst petitioner Company, have cnal- 
lenged the -legality of five notices of 
demand (for recovering excise duty) 
respectively dated June 17, 1964...June 
26/29, 1964, June 30, July 1, 1964. July 
23/24. 1964, and August 18, 1964, as 
TA an order of detention dated June 17, 


2. The case of the petitioner is 
that the Ist petitioner Company carries 
on business of manufacturing cloth. On 
March 18, 1963, the officers of the Cen- 
tral Excise Department seized from the 
office premises of the petitioner Com- 
pany. books of account. documents, 7ou- 
chers and other papers. This seizure 
of documents was challenged in a writ 
petition filed on April 8. 1963, being 
Misce. Petn. No. 127 of 1963 (Bom). 
The officers of Central Excise had also 
raided premises of different tracing 
firms mentioned in paragraph 3 of the 
pevition between March and May 1963 
and seized articles and things. In 
connection with this seizure, pet_tion 
challenging the seizures. were filed in 
this Court. By a show cause notice 
dated March 5/6, 1964, the Ist petitioner 
Company was called upon to chow 
cause in connection with the alleged 
removal by the petitioner Company of 
the cotton fabrics mentioned in the 
notice without payment of- excise duty 
and also to show cause as to why the 
said cloth should not be confiscated 
under Rules 9 (2) and 210 of the Cen- 
tral Excise Rules, 1944. The petitioners 
have referred to this notice in para- 
praph 4 of the petition and contended 
that the notice has not been issued in 
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accordance with the provisions of aw. 
Between March and April 1964. 35 notices 
of demand calling upon the petitioners 
to pay the aggregate sum of Ruvees 
92.12.775.75 were served on the ist 
petitioner Company. In connection with 
recovery of the amounts mentioned in 
those notices, 8 different detention orders 
were also served on the Ist petitioner 
Company. These notices of demand 
were challenged by several writ eti- 
tions which are mentioned in paragraph 
5 of the petition. The matters of these 
petitions were settled between the par- 
ties by an agreement dated June 19, 
1964. A copy of the agreement is 
annexed as Ex. C.to the petition. The 
lst petitioner Company agreed to exe- 
cute a deed of mortgage in connection . 
with the excise duty which may be 
held to be payable by the Ist petitioner 
Company. The department agreec to 
revise the demands made by the above 
notices of demand and on the withdrawal 
of the notices of demand, the petitions 
were agreed to be withdrawn. There- 
after, the department issued 5 notices 
of demand challenged in this petition. 
The language in each of the notic2s of 


demand is similar. The rotice of de- 
mand dated June 17, 1964, runs as 
follows :— 

“Take notice that on behalf of 


Central Government I hereby demand 
under Rule 9(2) of the Central Excise 
Rules, 1944. payment by you of the 
sum of Rs. 49.86,444.39. nP.-x x x x x 
being the Basic Excise duty, Additional 
Excise duty and Handloom Cess im- 
mediately, 


PARTICULARS OF DEMAND 


Being the duty on cotton fabrics 
manufactured on your behalf on 
powerlooms situated at Madanpura, 
Bhiwandi, Worli Centre, Malad Centre, 
Kurla and Curry Road - during the 
period 1-7-1960 to 5-3-1963, 1-1-1£62 to 
31-3-1963,18-1-1963 to 28-2-1963, 1-8-1961 
to 7-3-1963. October 1962 & October, 1952, 
respectively and cleared în contraven- 
tion of Rules 9, 52, 52-A cf the Central 
Excise Rules. 1944, without payment of 
duty. The details of the cloth manu- 
factured and cleared and. the duty in- 
volved are as per Annexure ‘A’ to this 
Demand Letter.” 


3. The other notices of demand 
the contents whereof are of similar 
nature are respectively dated . 25-29th 
June 1964, 30th June, lst July 1964, 
23rd/24th July 1964 and August 18, 
1964. and are for the respective amounts 
of Rs. 21,16.582.47. Rs. 3,15,279.72, Rupees 


5,42.063.16 and Rs. 12.09,157.81. The 
petitioners have challenged the demands 
made by these notices on several 


grounds mentioned in paragraph 14 of 
the petition. 
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4, We have heard Mr. Nariman 
for the petitioners in the first instance 
on the grounds mentioned in sub-para- 
graphs (m) and (n) of paragraph 14 of 


the petition and as it appeared to us 


that the contention made in those sub- 
paragraphs was correct, we called upon 
Mr. Bhabha to reply to the arguments 
advanced by Mr. Nariman. We have, 
therefore. not heard Mr. Nariman for 
the petitioners on the contentions con- 


tained in other sub-paragraphs of para- 


graph 14. Before referring to the 
grounds made in sub-paragraphs (m).and 
(n). for convenience, what is stated in 
sub-paragraphs (g) and (ch) requires to 
be noticed. -The contention in that sub- 
paragrah is’ towards pleading that the 
lst petitioner Company, ‘hereinafter re- 
ferred to as the Mills Company. had 
not engaged any powerloom owners 
and/or weavers either in Madanpura 
sector or in’ Worli and Malad sector or 
in Kurla and Curry Road Sector or any 
other Sector at Bombay and/or- 
‘powerloom owners and/or weavers at 
Bhiwandi for the manufacture of cloth 
in respect whereof duty was demanded 
‘under the above 5 notices of demand. 
The contention was that the Mills Com- 
pany had not got produced or manu- 
factured cloth in any of the above sec- 
tors on. its on account or on any one 
else’s account. The Mills Company. be- 
ing not manufacturers of any cloth in 
any of the sectors mentioned in the 
above 5 impugned notices of demand 
was not liable for payment of excise 
duty as claimed in these notices of de- 
mand. Further specific contention was 
that “x x x x x there is no finding x x x 
x in the x x demand notices x x x x 
that the petitioners are the manufac- 
turers of the x x cloth. The said 
notices are vitiated and disclose error 
apparent on the face of the re- 
cord.” In sub-paragraph (h), it is con- 
tended that the notices of demand re- 
lated to cloth produced by weavers in 
their respective factories wherein not 
more than four powerlooms in all were 
worked. The cloth was exempt from 
payment of excise duty. under notifica- 
tion dated January 5, 1957. As the Mills 
Company was not manufacturer of the 
cloth, the notices of demand were ultra 
vires the ‘powers of the Excise Autho- 
rities. i 


Be The_ substance of the A 


tions raised ïn sub-paragraphs- (m) and 
(n) is that the impugned notices of de- 
mand were issued. without giving any 
hearing or opportunity. to the Mills 
Company to show cause against the 
conclusion arrived at by the ist respon- 
dent that cotton fabrics mentioned there- 
in were manufactured by the Mills Com- 
pany or on its behalf. The action of 
the ist respondent in arriving at the 
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aforesaid decision ex parte and with- 
out giving to the mill Company any 
notice and prior opportunity of being 
heard or having any in the matter was 
in flagrant disregard - of the. principles 
of natural justice. The notices did not 
indicate the basis or evidence or the 
material cn the basis whereof the „1st 
respondent had come to the above con~ 
clusion. The conclusion had’ been arriv- 
ed at without any evidencé on record 
and was result of speculation, surmises 
and conjectures and suspicion. Even if 
there was some basis’ or evidence or 
material in the possession of the Ist 
respondent for coming to his above 
conclusion, that ‘conclusion had ` been 
arrived at behind the back of the peti- 
tioners on information illegally obtained 
and such material was being utilised to 
the detriment of the -Mills Company 
without. giving any opportunity:- of re- 
butting ‘and/or - controverting: the - same. 
For this reason also .the impugned notices 
of demand were issued in complete 
violation of principles of natural justice. 


6. The reniy of the 1st respon- 
dent to the contentions made -in sub- 
paragraphs (m) and (n) is in paragraphs 
36 and 37 of his affidavit in reply dated 
January 18, 1965. The Ist respondent 
submitted. that the Mills, Company was 
not entitled to any hearing in connec- 
tion with the matter of issuance of the 
above five impugned notices of demand. 
The ‘amounts mentioned in the notices 
were merely assessment of duty and 
the assessment was administrative act. 
In connection with these assessments, 
there was a right of appeal in the Mills 
Company and in the matter of appeal 


‘hearing would have been afforded to 
the Mills Company. The 


case of the 
Mills Company: that:no hearing was 
given or an opportunity to show cause 
had not been afforded was not correct. 
In fact, I. B. Palit, the General Manager 
of the Mills Company had been sum- 
moned and various documents seized 
from the business premises of the Mills 
Company were shown to the ` General 
Manager. He was asked to explain 
the contends of these: documents, as 
these documents clearly showed that 
the Mills. Company was manufac- 
turing cotton ‘fabrics on about 1400 
at Madanpura, Bhiwandi, 
Malad and Worli sectors’ by sup- 
plying raw-materials such as yarn 
and getting back finished products, i.e., 
cloth, on payment of weaving charges. 
The ‘documentary evidence: showed thaf 
in. respect of the cloth: manufactured af 
Worli and Malad the powerlooms were 
owned by the Mills Company. The 
General Manager had admitted that the 
account books contained entries pertain- 
ing to the manufacture of cloth on 
powerlooms at Madanpura, Bhiwandi, 
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Malad .and Worli sectors and had stated 
that the books shown to him did not 
belong to the Mills Company. The Ist 
Respondent emphasised that the dccu- 
mentary evidence in his possession show- 
ed that all the Powerlcoms located at 
Malad and Worli sectors and scme 
powerlooms located at Bhiwandi were 
owned by the. Mills Company, whilst 
the powerlooms) at Madanpura,- Bhi- 
wandi, etc., were owned.-by different 
individuals, but at all these sectors the 
‘cloth was being manufactured. on behalf 
of the Mills Company which was s.p- 
plying raw-materials and getting back 
the finished products on payment of 
manufacturing expenses. He denied that 
the decision in issuing the demand 
notices was arrived at ex parte or that 
proper opportunity-of being heard ^ad 
not been afforded to the Mills Compeny. 
His case was that since the notices nad 
been issued on the basis of the contents 
of the books seized from the premises 
of the Mills Company and since the 
General Manager had disowned the 
ownership of these books, the Ist Bes- 
pondent was completely justified in 
issuing the notices of demand. He de- 
nied that it was necessary to mentior in 
or indicate in the notices of demand 
the evidence .or the material on the 
basis whereof the notices were issued. 
He further submitted that since the de- 
mand notices. indicated that the coth 
for which duty was demanded had teen 
manufactured on behalf of the Jills 
Company in the sectors mentioned in 
the notices, the ‘submission that the 
notices had resulted from _ suspicion, 


surmises and conjectures was not eor- 


rect. i 


7. .On-the question that the -Mills 
Company was entitled to an opportunity. 
of a hearing and give explanations to 
all the questions that could be ra-sed 
on behalf of excise authorities, Mr. 
Nariman has relied upon the scheme 
for levy.and collection of excise duty in 
the Central Excises and Salt Act and 
the Rules made thereunder. He has 
also relied upon the decisions of the 
Supreme Court in Civil Appeals Nos. 376- 
996 of 1966 (Orient Paper Mills Ltd. v. 
Union of India) decided on 10-3-1970 = 
(reported in AIR 1970-SC 1498), and Civil 
Appeals Nos. 1362 and 1363 of 1967 
(Collector of. Central Excise and Land 
Customs. Shillong v. Sansawarmal Puro- 
hit) decided on 16-2-1958 (SC). Rely- 
ing upon the observations in these céses, 
he has submitted that in taxation laws 
assessing- authorities exercise quasi judi- 
cial functions and they have duty zast 
on them to act in a judicial and inde- 
pendent manner. Before completing as- 
sessments in the circumstances appear- 
-ing in the present case, the Ist respon- 
dent was bound to hold an inquiry and 


‘the Mills Company enabling the 
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in that connection to serve a notice on 
Mills 
Company to give explanation in respect 
of each of the circumstance on which 
he depended for his conclusions. It was 
wrong for the Ist respondent to act 
upon information collected by him 
which had not been completely disclos- 
ed to the Mills Company. He also re- 
lied upon the decision of the Supreme 
Court in the case of A. K. Kraipak v. 
Union of India, AIR 1970 SC 150, and 
on the basis of observations -in that 
case argued that it is now well settled 
that principles of natural justice must 
not be violated even when administra- 
tive orders made visit evil consequ2nces 
on a defaulting citizen. 


He drew pointed attention to the 
statements given by I. B. Palit, General 
Manager of the Mills Company. to the 
Ist respondent on. January 21 and 
February 21 and 24, 1964, to prove that 
the statement made by the Ist respon- 
dent in paragraph 36 of his affidavit in 
reply that the General Manager had 
been shown the documents on which 
reliance had been placed by the Ist 
respondent and was. asked to explain 
the same was entirely incorrect. He re- 
lied upon the statements of Gulam 
Dastagir, R. K. Sharma and Mohamed 
Salim Mahamed Yusuf recorded by the 
ist respondent respectively on February 
18, 1964,- April 20, 19638, and July 20, 
1964. and contended. that on the basis 
of the information given by these wit- 
nesses which was all contrary to the 
interest and the case of the Mills Com- 
pany, the lst respondent had proceed- 
ed to issue the impugned notices of de- 
mand. The Ist respondent had arrived 
at his own conclusions ‘on: the basis of 
information given by these witnesses. 
Having regard to the nature of the case 
sought to be made against the Mills 
Company and the serious nature of the 
material consisting of the information 
contained in the statements of these wit- 
nesses, rules of natural justice required 
that an opportunity should: have been 
afforded to the Mills Company to cross- 
examine ‘these witnesses. His contention 
was that having regard to the serious 
nature of the . questions which were 
intended to be raised and the conclu- 
sions which were arrived at by the Ist 
respondent, ` to satisfy the principles of 
natural .justice, it was obligatory on the 
lst respondent to disclose all the mate- 
rials on: which he was relying to the 
Mills Company and to call upon it to 
explain these circumstances and to 
show: cause why the intended notices 
of demand and levy of duty should not 
be made against the Mills Company. 
He, therefore, submitted that the im- 
pugned notices were issued in viola- 
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tion of principles of natural justice and 
were liable to be struck off,” 


- § In. reply, having regard to 
the decisions of the Supreme Court on 
which reliance had been placed, with- 
out giving up the contention that the 
proceedings leading to the issuance of 
the above impugned notices were not 
quasi-judicial ‘proceedings, Mr. Bhabha 
contended that in fact there had been 


no violation of principles of fairplay in- 


the matter of the issuance of the 5 im- 
pugned notices of demand. The bur- 
den of his argument was that the facts 
about the. nature of the charge against 
the Mills Company had been disclosed 
to the Mills Company in adequate time 
prior to the issuance of the impugned 
notices of demand. It was thus dis- 
closed to the Mills Company that dur- 
ing the relevant period the Mills Com- 
pany had evaded payment of excise 
duty by getting cotton fabrics manufac- 
tured. on 1400 power-looms at the cen- 
tres mentioned in these notices on its 
own account. As this fact was dis- 
closed to the Mills. Company, the burden 
of proving that the Mills Company was 
not manufacturer of cotton fabrics on 
these power~-looms had shifted to the 
Mills Company. In that connection, 
instead of producing materials to show 
its innocence, the Mills Company wholly 
obstructed the investigations which were 
being held by the Ist respondent. He 
strongly relied upon the fact that three 
officials of the Mills Company viz.: 
the ‘General Manager, I. B. Palit, the 
Director Mohanlal Jalan and the Legal 
Adviser Banwarilal had been summoned 
and had given statements. These . wit- 
nesses were put material questions on the 
very same charge which was being in- 
vestigated. These high officials of the 
Mills Company refused to disclose any 
material facts and even refused to ad- 
mit that the documents on which the 
Ist respondent was relying and which 
were shown to them were documents of 
the Mills Company. As these high 
officials refused to give correct infor- 
mation and as the burden in respect of 
the charge had shifted to the s Com- 
pany, the lst respondent was entitled 
to make his own conclusions on the basis 
of the documents belonging to the Mills 
Company. These documents had been 
seized from the. premises of the office 
and factory of the - Company. 
These documents were of the owner- 
ship of the Mills Company. These docu- 
ments disclosed particulars of the cotton 
fabrics produced and manufactured on 
behalf of the Mills Company through 
its nominees, weavers and/or by the 
use of power-looms of its ownership. 
These documents were known to the 
Mills Company. Reference to these 
documents was made when the above 
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high officials were summoned to give 
their statements. Having regard to the 
failure of these officials to explain these 
documents and failure of the Mills Com- 
pany to make any representation as re- 
gards the contents of these documents 
and towards proof of the innocence of 
the Mills Company, the Ist respondent 
was justified. without formally calling 
upon the Mills Company, to. explain its 
conduct to issue the impugned notices 
of demand. He strongly relied upon the 
fact that in spite of: the knowledge of 
all the relevant facts the Mills Com- 
pany had not made any representation 
and had not made even a claim for be- 
ing heard before any conclusions “were 
made in its matters. All the material 
that was in the possession of the Ist 
respondent and on the basis whereof 
the impugned notices of demand ‘were 
issued were the documents of the Mills 
Company itself. It was not necessary to 
draw attention of the Mills Company to 
diverse contents of these documents and 
call upon it to explain these documents 
before issuance of the impugned notices 
of demand. He accordingly submitted 
that principles of natural justice had 
not been violated in this case. 

9. He supported his above sub» 
mission by arguing that the demand for 
fairplay did not come well from the 
mouth of the Mills Company whose 
highly placed officials indulged into . 
obstruction and falsehoods and refused 
to disclose any relevant materials to 
the lst respondent. He further sub- 
mitted that there: was a right of appeal 
in the Mills Company to question the 
correctness of the impugned notices. In 
the matter of the appeal the Mills 
Company could raise the questions 
which are raised in this petition. The 
Mills Company could prove its innocence 
and prove that it was not the manufac- 
turer of cotton fabrics in respect where- 
of excise duty was claimed by the im- 
pugned notices of demand. He submit- 
ted that in the matter of facts in dis- 
pute between the Department and the 
Mills Comrany this Court would have 
no power of investigation. Having re- 
gard to the right of appeal, he submit- 
ted that the Mills Company can have 
no relief -in the present petition. He, 
therefore, submitted that the petition 
should be dismissed. 


10. . According to Mr. Bhabha ob- 
servations of .Supreme Court in the 
case of Orient Paper Mills, Civil Appeals 
Nos. 976- 996 of 1986, D/- 10-3-1970 = 
(reported in AIR 1970- SC 1498) .on 
which reliance was placed were casual 
and have no effect. 


11. . Now, in connection with 
these rival contentions, it is convenient 
first to refer to the provisions in Rule 9 
and the general scheme of the rules 
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relating to enforcement and collection 

of excise duty. In that very connection, 

it is necessary to refer ‘to Sections € 9 

and 33 of the Central. Excises and Salt 

ea hereinafter referred to as “the 
C ive J 


12. Under Section 6 of the Act, 
duty of excise is charged on all exis- 
able goods produced or manufactured 
in India. The word “manufacture” is 
defined in clause (f) of Section 2 to 
inclade not only a person who empbys 
hired labour in the production or maau- 
facture of excisable goods, but also any 
person who engages in their production 
or manufacture on his own account. 
Uncer Rule 7. it is incumbent on ev2ry 
person who manufactures excisable 
goods to pay excise duty. In that 
connection. under Rule & there is pro- 
hibition against removal of excisable 
goods from the place of their manufac- 
ture or any premises appurtenant there- 
to specified by the Collector until ex- 
cise duty is paid under Rule 10, prcvi- 
sion is made for recovering short-levied 
excise duty. The rules in Chapter V 
provide for what might be called a 
watertight scheme for recovering daty 
befare the excisable goods are remov- 
ed from the place of manufacture aad/ 
or any other place fixed for storing of 
the excisable goods after taking licence 
and the authority of the Collector. The 
scheme of Rules 43 to 55 in this chap- 
ter makes it impossible for any manutfac- 
turer to remove excisable goods 2x- 
cept upon payment of duty. Any eva- 
sion of payment of excise duty of 
necessity involves contravention of 
thes2 rules in Chapter V. Sub-rule (2) 
of Rule 9 provides: 


"Tf any excisable gocds. are in con- 
travention of sub-rule (1) x x x x re~ 
ore from, any place specified there- 

in. the producer or manufacturer there- 
of shall pay the duty leviable on such 
goods upon written demand made x x 
x x and shall also be liable to a penalty 
which may extend to two thousend 
rupees, and such goods shall be liaple 
to confiscation.” 
This sub-rule was inserted in Rule 9 
by a notification dated November 27, 
1948. Section 9 of the Act relates to 
offences and penalties and evasion of 
payment of duty payable under the Act 
is made an offence and is punishable 
with imprisonment for a term extend- 
ing to six months and fine extend:ng 
to two thousand rupees or with bcth. 
Under Section 33, power of adjudiza- 


tion penalty and confiscation- is vest- 
ed in the officers mentioned in that 


section. - Jurisdiction of Civil Court is 
withdrawn in respect of matters aris- 
ing under the Act. Having regard to 


the scheme in the rules and the above 


provisions in Sections 9 and 33 the nature 
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of the investigations which will ‘take 
place for imposing liability to pay ex- | 
cise duty under sub-rule (2) of Rule 9 
becomes evident. Without wilful and 
fraudulent breach of the rules relating 
to storing and non-removal of goods 
without payment of excise duty, no 
manufacturer would be able to evade 
payment of excise duty. Inquiry under 
sub-rule (2) is towards proving fraudu- 
lent and wilful evasion of payment of 
duty and upon arriving at a positive find- 
ing that a manufacturer had by such 
wilful and fraudulent breach of rules 
evaded payment of duty. On the very 
same. finding. penalty and confiscation 
can be adjudged against him. On the 
very same finding. though by a different 
Tribunal, the offending manufacturer 
can be held to be guilty of offence 
under Section 9 and can be sentenced 
to imprisonment and fine. The findings 
to be made for imposing excise duty 
under sub-rule (2) of Rule 9 thus will 
be of extremely serious kind and charac- 
ter. Having regard to these facts, it is 
dificult to hold that investigations 
which must be made before imposing 
duty under sub-rule (2) cannot be of 
quasi-judicial character and are of ad- 
ministrative character. Now. in this 
connection. the departmert may be 
considered to be one party to the lis 
wherein its claim is that the manufac- 
turer has wilfully and fraudulently 
evaded payment of duty, and has for 
the purpose illegally committed breach 
of statutory rules. The other party to 
that lis would be the offending manu- 
facturer. The result of the findings 
made in the inquiry under sub-rule (2) 
would be levy of (i) heavy excise duty 
and (ii) penalty and confiscation. It 
would be difficult to hold that in such 
an inquiry conclusions can be made and 
findings can be - arrived at: without 
giving an appropriate. opportunity to 
shown cause to the offending manufac- 
turer. The nature of the opportunity to 
be afforded to such a manufacturer can- 
not be stated in detail in this judgment, 
It is. however, sufficient tc state that 
the materials on the basis whereof con- 
clusions and/or findings are intended to 
be arrived at against him should be in 
clearest terms and in all detailed parti- 
culars disclosed to the offending manu- 
facturer. This would be necessary, so! 
that in connection with these materials, 
he can give explanations and if he so 
chooses tender evidence and’ make a 
case that the material was insufficient 
for the necessary conclusions and find- 
ings and/or that the material was not 
reliable. 


13. In this connection, it may be 
stated that in the case of Orient Paper 
Mills Ltd. v. Union of India (Civil Ap- 
peals Nos. 976-996 of 1966 = (reported 
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in AIR 1970:SC 1498) duty. was levied 
by excise officers under sub-item (1) of 
` item 17 in the First Schedule to the 
Act merely because they. were directed 
to do so by the higher authorities. The 
Supreme Court held that it was not pro- 
per for the excise officers to proceed to 
levy duty merely because directions 
were given. The observation was: 


‘It is apparent from the judgment 
referred to above and numerous other 
decisions of this Court delivered in res- 
pect of various taxation laws that the 
assessing . authorities’ exercise quasi- 
judicial functions’ and they have duty cast 
on them to act in a judicial and indepen- 
dent manner.’ 


Mr. Bhabha has submitted that these: are 
casual -o and are of no effect. 


14. n the case of (Civil Appeals 
Nos. 1362 k 1363 of 1967) the Supreme 
Court, inter alia, observed: `> 


“lf a tribunal receives from a third 


party a document relevant to the sub- 
ject-matter | of the proceedings it should 
give both parties an opportunity. -of 
commenting on it— vide Halsbury’s Laws 
of England, Vol. 11.: page 66. It was 
the duty of the Collector of Customs. to 
inform the persons .charged before him 
of the charges against them with full 


details and the evidence in support of - 


the charges and to.give them an op- 
portunity to meet those charges - and 
the offences’ against them. A quasi- 
judicial authority would be acting con- 
trary to the rules of natural justice if 
it acts upon information collected by it 
which has not been disclosed to the 
party concerned and in respect of which 
full opportunity of meeting the 
rences which arise out of it has 
been given.” 


These cases go to show that he an 
Court was of'the view that assessment 
of excise duty involved determination 
of issues in a ‘quasi-judicial ~ manner. 
Inquiries in connection with imposing 
of excise duties must be held upon 
giving information to -the person charg- 
ed with full details of the evidence in 
‘support of the charges and an opportu- 
nity to meet those charges must always 
be afforded to the offending party. 


15. In the case of (AIR 1970 SC 
150) reference is made to the case, of 
State of Orissa v. Dr. (Miss) Binapani 
Dei, AIR 1967 SC 1269. In that one 
dealing | with an inquiry as regards the 
correct age of a Government servant, 
Sna J., speaking for the Court observ- 
e 


“We think that such an enquiry daa 
decision were contrary to the basic 
concept of justice and cannot have any 
value. It is. true that. the order is ad- 
ministrative in character, but even an 


nos 


‘infe- . 


- 836 of the affidavit. 
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administrative order which involves evil 
consequences, as already stated, must be 
made consistently with the rules of 
natural justice after informing the first 
respondent of the case of the State x x 
x x”. 


The Court proceeded -to decide the case 
of AIR 1970 SC 150 on an assumption 
that, the power of selection that 
exercised was an administrative power. 
In that connection, the above - observa- 
tions. in the case of AIR 1967 SC 1269 
were cited. The Court referred to the 
chee of Lord Parker, C: J., in re 

K. (An Infant), 1967-2 QB 617. The 
oa observed : 


-“Enquiries which were condori 
administrative at one time are now be- 
ing considered as quasi-judicial in charac- 
ter. Arriving at a just decision ‘is: the 
aim of .both quasi-judicial enquiries as 
well as administrative enquiries. An 
unjust decision in an administrative - 
enquiry may - have more far-reaching 
effect than a decision in a quasi-judicial 
enquiry. x x x Xx x x Whenever a com- 
plaint is made before a court that some 
principle of - natural justice had been 
contravened : the court has to decide 
whether. the observance of the-rule was 
necessary for, a just. decision on the ' 


' facts of that case”. 


Having regard . to the Towe discussion, 
in our view, inquiries held under. sub- 
rule (2) of Rule 9 would be quasi-judi- 
cial and not merely .administrative in- 
quiry. Even if the inquiry is held to 
be administrative inquiry, having re- 
gard to the evil consequences which 
would be visited on the offending 
manufacturer, the inquiry . would have 
to bè without breach of. rules of fairplay 
and natural justice- The description 
of the nature of’ the inquiry wculd not 
make any difference to the situation. 


16. In paragraph. 16 of his aff- 
davit in reply the lst respondent has 
stated that: 


“x X X on the material I had. with 
me and consisting of the several books 
of accounts and documents seized and 
the statements of several officers of the 
Ist petitioners recorded, assessed the 
excise ‘duty so evaded and the demand 
letters were issued to the lst petitioners 
by me”. 

The findings which he made on the 
basis of -the books of accounts . and 
documents seized appear from the state- 
ments made by him in: paras 30, 32 and 
In paragrapn 30 he 
has. stated that the documentary evi- 
dence showed that: the Mills Company 
was supplying | yarn to several power- 
loom factories. in various ‘sections and 
was getting back the cloth duly. manu- 
factured on its behalf from these power- 
loom. factcries from the yarn supplied 
by the 1st petitioners . on payment of 


was ` 
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manufacturing expenses~-to’ the power- 
loom factories. One set of account bcoks 
showed that the Mills Company through 
the instrumentality `of various bceus 
or benami firms floated by them jad 
supplied yarn to several hundred power- 
loom factories. The other set of. ac- 
count books showed that the Mills Com- 
pany had prepared bogus purchase in- 
voices and through the instrumentality 
of the bogus or benami firms floated by 
them had- purchased the powerloom 
fabrics from several powerloom ` facto- 
ries: Owners of several rowerloom fa2to- 
ries were asked to sign on two types 
of vouchers which were bogus through 
the instrumentality of bogus firms float- 
ed by the Mills Company. The-owners 
of these powerloom factories had de- 
livered the cotton fabrics through the 
instrumentality of various bogus or be- 
nami firms floated. by. the Mills Com- 
pany on payment of manufacturing ex- 
penses. The documentary evidence 


showed that all the powerlooms located- 


at. Malad and Worli centres and some 
powerlooms located at Bhiwandi were 
owned by the Mills Company, whilst 
the powerlooms located at  Madanpıra, 
Bhiwandi, etc., were owned by diffe- 


rent individuals, but at all the aktove . 


centres the cloth was being manufactur- 
ed on behalf of the Mills Company. - Ap- 
parently, it is .on the basis of these 
fincings that the lst respondent issued 


the impugned notices of demand. These’ 


findings are relevant.to the questior ‘of 
the right of the Mills Company to have 
an opportunity. to show cause. i 


17. But Mr. Bhabha .submits -hat 
about this case of the lst responcent 
the Mills Company had complete notice 
if not by the contents of the letters 
dated April’ 1, 1963 addressed by the 
‘Ist respondent. to the Solicitors of the 
Mills Company in any event, by. . the 
contents of the affidavit of. the lst res- 
pondent dated July 1, 1963, filed in the 
matter of petition No. 127 of 1963. In 
the second letter dated April 1, 1963 
the statement was that, ' 


“in fact a: number of important 
documents have been seized from the 
various places of M/s. Jalan Group of 
concerns. These documents show accive 
association of M/s. Jalan 
concerns in manufacturing cloth on 
1400 powerlooms without payment of 
any Central Excise Dutv.” 


In the first letter the stament was -that 

“the documentary evidence setzed 
from ‘the. head office of M/s. Prakash 
Cotton Mills Private, Ltd. 
this Mill had interest in the runring 
of the powerlooms in contravention of 
the provisions. of the Central Exzise 
Rules.. The- matter. is. under invest-ga- 


tion x x x XxX” l ES 


factory of M/s. 


‘pany. I. B. 


Group oÔ. 


shows that- 
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In the above referred affidavit the 
statement was that 

“in fact it appears that no central 
excise duty was paid on the power- 
loom fabrics . brought. into processing ” 
a alan Dyeing and 
Bleaching Mills x x x x. This _con- 
cern of the Ist DRA (Mills Zom- 
pany) had produced bogus documents 
in order to show that the goods bought 
by the said Mills as aforesaid were ex- 
empt from payment of the central ex- 
cise duty.” 
The submission of Mr. Bhabha was that 
from April 1963, the Mills Company 
was aware and had notice of the fact 
that inquiry and investigations were 
being held by -the ist respondens in 
respect of ‘the case of the Excise 
that the Mills Company was mamnufac- 
turing cloth on 1400 powerlooms and 
had evaded payment of excise duty dur- 
ing the relevant period. Mr. Bhabha 
further contends that this very charge 
was brought’ home to the Mills’. Com- 
pany when the General Manager, I. B. 
Palit, and the Director, Mohanlal Jalan, 
were summoned by the Ist respondent 
to give information. He also relies upon 
the statement given by Banwarilal „Who 
was legal Adviser- of: the Mills Zom- 
Palit gave his. statements 
on January.21, February 21 and 24, 1964. 
Mohanlal. J alan gave- his statement on 
May. 8, 1964, after the first three. im- 
pugned . notices of demand had been 
issued. Banwarilal gave his statement 
on February 22, 1964. It requires to 
be noticed that the statements ziven 
by these three officers are -all in res- 
ponse to the queries’ and/or . questions 
addressed to them by the Ist respon- 
dent. and are not. by way of general 
information: or evidence tendered in 
defence of. any charge levelled against 
the Mills Company. I.- B. Palit stated 
that -he could not give any information 
as to why books of .different concerns 
were ‘found in the office and factory pre- 
mises of the Mills Company. He was 
not connected with M/s. Loknath Tola- 
ram and he had not seen Kekre who 
was Textile Expert, Powerlooms, Gov- 


- ernment .of Maharashtra, Industrial Co- 


operative- Societies. or Rakshit in con- 
nection with supply of yarn by M/s. 
Loknath Tolaram to .various co-oera- 
tive societies. He was falsified in this 
connection when he gave his statement 
at a later stage. On February 21, 1964, 
he was shown. books of accounts, papers 
and vouchers. itemized as 1 to 84 in 
connection with -the query that these 
books had been seized on March 7, 
1963, from the premises of the Mills 
Companv. He admitted -that fact, but: 
added that so far as his knowledge went, 
these books did not belong to the Mills 
Company. On February 24: he was 
shown _again books and documents 
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itemized as 85 to 164 and 1 to 11. With 
reference to the query that these docu- 
ments and books had been seized from 
the premises of the Mills Company on 
March 7, 1963, he admitted that fact, 
but added that these documents -and 
books did not belong to the Mills Com- 
pany. Now, it is true that the General 
Manager must have become aware 
when he was being asked questions by 
the lst respondent on these three days 
that investigations were being made by 
the lst respondent towards finding out 
facts about powerloom cotton fabrics 
delivered by the Mills Company for 
orocessing to, amongst others, Jalan 
Dyeing and Bleaching Mills. He might 
have -become also aware that the 
intent and purpose of inquiry was to 
ax liability of the Mills Company for 
~ayment of excise duty in respect of 
sowerloom goods that came into its 
sossession. It first requires to. be stat- 
2d that the statement made by the Ist 


respondent in paragraph: 36 of his affi-. 


davit In reply and the argument advanc- 
ad by Mr. Bhabha that I. B. Palit was 
shown these Books of accounts and 
documents and was called upon to ex- 
olain them (as the documents clearly 
showed that the Mills: Company was 
manufacturing cotton fabrics on 1400 
>sowerlooms). is not correct. We have 
already summarised above, the first of 
the statements given by I. B. Palit. In 
ais statement he was asked about his 
Aaving approached Kekre and Rakshit 
in connection with supply of cotton yarn 
by M/s. Loknath Tolaram to various co- 
yperative societies and as regards the 
documents and files that were seized 
from the premises of the Mills Com- 
pany. the only question put to him was 
that the documents were in fact seiz- 
ad from the premises of the Mills Com- 
vany. No further questions regarding 
the contents of the documents were’ at 
any time addressed ‘to I. B. Palit. 
Mohanlal Jalan gave his statement on 
May 8, 1964. The first part of his 
statement relates his connection with 
Messrs Loknath Tolaram and Messrs 
Bharat Barrel and Drum Manufactur- 
ing Company Private Ltd. He then 
admitted that Laxmiprasad Goenka was 
giving certain information to the Mills 
“Company and that he was not an em- 
sloyee. Laxmiprasad Goenka was part- 
mer of Mohanlal in the firm of Messrs. 
Loknath Tolaram. He was shown loose 
sheet cash books contained in file No. 
74 signed by Gyarasilal Agarwal. He 
stated that the Mills: Company had not 
sot branch office or godown at Bhiwandi 
as for as he knew. He also stated that 
Gyarasilal Agarwal had no connection 
with the Mills Company and he had no 
business connection with Gyarasilal 
and had not seen’ him. He ad- 
mitted that the Mills company was 


A. I. R 


sending  powerloom cloth for pro- 


cessing to Messrs Jalan Dyeing and Blea- - 


ching Mills and certain facts about the 
pledge of the cloth. He was shown a 
statement in his own handwriting con- 
taining certain figures. He stated that 
he did not remember under what cir- 
cumstances he had prepared the state- 


‘ment and that such types of statements 


he usually prepared in connection with 
his business activities. He also ex- 
plained that he was a share-holder in 
the companies mentioned in the state. 
ment and he had accordingly prepared 
the statement. Banwarilal gave 1l 
names of Jalan group of concerns. . He 
attended to the work of these concerns 
as legal adviser. He stated that Agar- 
wal Yarn Agency and ‘Textile Trading 
Company were not in the group of Jalan 
group’ of concerns. He stated that em- 
ployees of different sister concerns were 
withdrawn and employed in other con- 
cerns. He was shown a letter dated 
August 30, 1961; addressed by Megharaj 
Patodia to him and asked about the 
endorsement made by him at the foot 
of that letter. He admitted that -he 
had made the endorsement “Make sepa- 
rate file for powerlooms”. He was 
shown letter dated March 26. 1963, ad- 
dressed by him to I B. Palit. This 
letter referred to the applications made 
to the Textile Commissioner for issuing 
of Tex-marx numbers and he was asked 
to contact the Textile Commissioner 
for issuing the numbers. He was also 
shown page 93 from a file and he ad- 
mitted that the page showed list of 
powerlooms located in Bombay Talkies’ 
compound Malad, and the challan sub- 
mitted to the Reserve Bank for regula- 
risation of powerlooms licence num- 
bers, etc., the list pertained to: 41 per- 
sons. He admitted that he was attend- 
ing to the work of regularisation of 
powerlooms located in Bombay Talkies’ 
compound. Malad, and Jalan Industrial 
Estate. The question is, whether: hav- 
ing regard to the queries addressed by 
the Ist respondent to these three high 
officials of the Mills Company in the 
matter of inquiries made under sub- 
rule (2) of Rule 9, the Ist respondent 
can be said to have offered an oppor- 
tunity to the Mills Company to show 
cause against the action proposed to be 
taken. The further question is whe 
ther the lst respondent was bound to 
serve a formal notice offering opportu- 
nity to the Mills Company in this con- 
nection in spite of the fact that the Mills 
Company had come to know by reason 
of the letter of the Ist respondent to 
the Solicitors of the Mills Company ad= 
dressed on April 1, 1963, and the state- 
ments made in the affidavit dated July 
1. 1963, and by reason of the questions 
addressed to these high officials of the 
case of the department that the Mills 
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Company had by dubious methods got 
cotton fabrics produced on 1400 power- 
looms and evaded payment of excise duty 
in respect thereof. It may -at once be 
stated in this very connection that Mr. 
Bhabha relied upon the „documents 
which had come into the possession of 
the lst respondent in March 1563. 
These documents are at. Exhibits 2. 8, 
41, 13, 19, 21 and 26 of the affidavit in 
reply in this case, It is not necessary 
to refer to the contents of these dccu- 
ments which contain relevant stcte- 
ments in connection with the finding of 
the ist respondent. that diverse goods 
manufactured by the Mills Company 
had been- cleared without payment of 
excise duty. In this petition we are 
not concerned to investigate the efect 
of these documents. The question is 
as to whether in respect of these dccu- 
ments and the ultimate finding that the 
Milis Company was manufacturer of all 
these goods, adequate opportunity for 
defending has been offered to the Mills 
Company. 


18. It is clear that the statements 
which were recorded by the Ist resron- 
dent and on which reliance has mow 
been placed by Mr. Bhabha were in the 
nature of investigations in the inquiry 
to be held under Rule 9 (2) for ultimate 
findings against an offending manuZac- 
turer. Because these investigations were 
carried on, an impression must lave 
been formed in the Mills Company «hat 
there was a possibility that provisicnal 
conclusions may be made for holcing 
the Mills Company liable in respect of 
certain lots powerloam goods of its 
ownership. ossibly, a claim to pay- 
ment of excise duty might provisional- 
ly be formulated against the Mills Cəm- 
pany. The question is whether urder 
those circumstances it was mnecestary 
for the Mills Company voluntarily by 
making representations to come forward 
and prove its positive case that it was 
not the manufacturer of any powerleom 
goods. The question is whether beore 
taking the ultimate decision and accion 
of issuing the impugned: demand notices, 
it was not necessary for the ist res- 
pondent to address a communication to 
the Mills Company pointing out the 
diverse materials on which reliance was 
placed for a. finding that the Mills Om- 
pany- was manufacturer of powerleom 
goods and had evaded payment of ex- 
cise duty. Now, it appears to us chat 
having regard to the various quest.ons 
which were being raised against the 
Mills Company and the fact that vo_un- 
tary -representations might involve the 
Mills Company into complicated inyui- 
ries, it cannot be held that the Mills 
Company was bound to make a repre- 
sentation and prove its innocence even 
before it came to know that provisienal 
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conclusions and findings had been made 
so as. to impose on the Mills Company 
excise duty in respect of cloth manufac- 
tured on 1400 powerlooms. This was 
so in spite of the fact thet the above 
three high officials of the Mills Com- 
pany were summoned by the Ist res- 


“pondent and had given their statements 


as described above. We are not pre- 
pared to accept. Mr. Bhakha’s submis- 
sions that under the above circumstances 
the burden had already shiited and un- 
less the Mills Company had made re- 
presentations and clarified its position, 
the ist respondent was entitled to pro- 
ceed to issue the impugnec notices of 
demand. We are unable to accept Mr. 
Bhabha’s submission that it was not 
necessary for the lst respondent to 
indicate in all particulars to the Mills 
Company the materials on which he 
relied for his provisional conclusion that 
the Mills Company was a manufac- 
turer of goods on particular 1400 
powerlooms. The fact that the docu- 
ments on which reliance was placed be- 
longed to the Mills Company and could 
best be explained by the Mills Com- 
pany was not ‘sufficient to avoid disclos- 
ing of these materials to the Ist peti- 
tioner Company and informing it that 
on the basis of these materials a provi- 
sional conclusion had been arrived at. 
Having regard to the seriousness of the 
charges levelled, the evidence in pos- 
session of the Ist respondent on the 
basis whereof he proposed to act was 
in all particulars liable to be disclosed 
to the Mills Company. In terms of the 
judgment of the Supreme Court in the 
Civil Appeals Nos, 1362 and 1363 of 
1967 (SC). It was necessary for the lst 
respondent “to hold an inquiry in 
which due notice of those circumstances 
was given and the offenders (Mills 
Company) were given an opportunity to 
meet the inferences arising therefrom 
and to comment thereon x x x x x.” It 
was the duty of the ist respondent 


to inform the Mills Company of 
the charges against it with full de- 
tails of the evidence in support of 


the charges and to give them an op- 
portunity te meet those charges and the 
offences alleged against it. 

19. It requires to be stated that 
we have come to the abowe conclusion 
reluctantly, because, since the date of 
the issuance of the impuzned notices 
much time has lapsed. Several docu- 
ments which are exhibits to the affi- 
davit in reply contain substantial mate- 
rial for investigation of the fact that 


the powerloom cloth in respect where- 


of these notices are issued might have 
been got manufactured by the Mills 
Company. This, however, does not mean 
that we have formed. any opinion at 
all on the questions ‘involved which are 
complicated questions of law and fact. 
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20. In our view, the impugned 
notices having been issued without giving 
any proper opportunity to the Mills Com- 
pany are invalid and liable to be struck 
off. The impugned detention order dated 
June 17, 1964, was the result of the im- 
pugned notice of demand dated June 17. 
1964. As all the notices of demand are. 
set aside, the detention order also is 
liable to be struck off, 


21. In the result, 
made absolute in terms. 
of the petition. The order . setting 
aside the detention order dated June 
17, 1964, not to operate for six weeks. 
There will be no order as to costs. | 


Order accordingly. 


the rule is 
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FULL BENCH 
XOTVAL, C. J.. MODY AND KANTA- 
WALA, JJ: 
Dattu -Subhana /Panhalkar, Peti- 


tioner v..Gajanan Vithoba Bobhate and 
another, Opponents. bo 
Special Civil Appln. No. 781 of 1968, 
D/- 17-8-1970, to set aside order of 
Asst. J., Kolhapur, D/- 18-10-1967. - 


(A) Houses and Rents — Bombay. 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), Section 12 (As 
amended by Mah. Act 14 of 1963) — 
Interpretation: of — In a proceeding to 
which Section 12 (3) (a) would other- 
wise apply the tenant defendant can 
prove that a dispute’ about standard rent 


exists without following the procedure = 


in Expln. 1 to Section 12 — He can 
then also raise the defence that Sec- 
tion 12 (3) (b) and not Section 12 (3) (a) 
applies. (X-Ref:— Section 11). AIR 
-964 Guj 9 and (1966) 7 Guj LR 945 
held no longer good -law after the 
amendment of 1963. (Case Law discuss- 
ed). (Para 36) 
Section 12 (3) (a) is subject to four 
conditions namely that the rent must 
be payable monthly, that there must 
be no dispute regarding the amount of 
standard rent or permitted increases, 
that such rent or increases should be 
in arrears for a period of .six months 
or more and lastly that the tenant 
should be in arrears until the expira- 
tion of the period of one month after 
the notice. (Para 32) 
' The word ‘dispute’ in Section 12 
(3) (a) is not limited to the dispute 
within one month of the notice under 


Section 12 (2) as required by Expln. 1.- 


To so limit it would render the provi- 
- sions of Section 11 (4) almost nugatory. 
Under Section. 11 as amended by Mah. 


Act 14 of 1963 the tenant can if neces- 
aR Ese er RE 2S SG NT PAI Pa aT 
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of prayer (a). 
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sary by his written statement ask for 
the fixation of standard rent if the 
other conditions of sub-section (4) are 
fulfilled. By virtue of Explanation II 
the words “standard rent and permit- 
ted increases” used in S. 12 (2) and in 
S. 12 (3) would also equally apply to-in- 
terim standard rent and interim permitted 
increases.’ The effect of all these provisions 
is to. give to- the tenant a further’ right 
to apply for the - fixation of .standard 
rent in the event of a suit. If- 50, he 
has been given a right to dispute the 
standard rent and that dispute is the 
dispute contemplated in Section 12 (3) 
(a) of the Act. Therefore even if the 
tenant raises a dispute in answer to a 
suit for recovery of «rent, it would be 


‘"a' discute within’ the meaning of sub- 


section (3) (a) and would take it out 


_of the provisions. of sub-section (3) (a) 


becaus2 so long as there is a dispute 
sub-section (3) (a) will not apply. 
(Paras 3i, 32, 36) 
(B) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), Pre. and Sec- 
tion 12 — The Rent Act is not Code by 
itself but modifies the general law of 


_ landlord and tenant in the T. P. Act, 


Section 12 in so far as it restricts the 
general Law against the interests.of the 
landlord affords protection to the tenant. 
l (Para 8) 
(C) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), Section 12 (3) 
— Sub-sections (3) (a) and (3) (b) are 
complementary and should be read to- 
gether. Sub-section (3) being an excep- 
tion te the genéral rule Xin sub-séction 
(1) must be strictly construed. 
‘(Paras 11 to 14) 
‘Both the sub-sections deal with a 
case where the tenant has defaulted in 
the peyment of rent or permitted in- 
creases and the notice contemplated in 
sub-section (2) has already been served 
upon nim and the one month’s period 
mentioned therein has expired. The 
main difference between sub-s. (3) (a) and 
sub-s. (3) (b) is. that sub-s. (3) (a) makes 
it mardatory upon the Court to pass a 
decree for eviction if the conditions laid 
down wherein are fulfilled. - (Para 11} 


Urder sub-section (3) {b} the Court 
has a wide discretion to grant time to 
pay ur the amount due from the tenant, 
The sub-section only applies to cases 
other than thore falling under sub-sec- 
tion (=) (a) and lays down that no de- 
cree for. eviction. shall be passed if the 
five conditions laid down- therein ‘are 
fulfilled. But so far as the applicabi- 
lity of either sub-section is concerned, 
the question of the tenant’s willingness 


‘or readiness to pay the amount of the 


rent and permitted increases 
in sub-section (1) of 


standard 
as contemplated 
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Section 12 does not count -at all. 
(Paras 12 to 14) 


_ (D) Houses and Rents — Bombay 
Rents Hotel and Lodging House Rates 
Control Act (57 of 1947), Section 12 (1), 
(3) (a) and Expln. I — Explanation I to 
Section 12 is only an explanation to 
Section 12 (1) and can never apply to 
Section 12 (3) (a). 

' Whereas sub-section (1) .of Section 
12 contemplates’ a case of genuine or 
real readiness and willingness to pay, 
the Explanation contemplates by statu- 
tory provision a fictional case of .r2adi- 
ness and willingness to pay. Sub-sec- 


tion (3) (a) applies only where there is. 


no dispute .as to the standard ren: or 
permitted increases while the Exp_ana- 
tion applies only when there is a dis- 
pute. (Paras 16, 26. 27) 

(E) Houses and Rents — Bombay 
Rents Hotel and Lodging. House Rates 
Control Act (57 of 1947), Section 12 
Explo. H — Applicability. 

Although Expln. II is prefaced by 
the words “for the purpose of suk-sec- 
tion. (2)” it will equally be applicable to 
the interpretation of the words ‘'s:and- 
ard rent’ and “permitted increase” in 
Section 12 (3) (a) because a. notice de- 
manding standard rent under sub-section 
(2} is a ‘condition precedent to institu- 


tion of suit for ejectment on the ground 


of non-payment of rent. |. 
(Pare 18) 
Cases Referred: Chronological Paras 


(1969) AIR 1969 NSC 72 (V 56) = 
Civil Appeal No. 361 of 1966. D/- 
13-3-1969, Ramchandra Narsey and . 
Co. v. Wamanrao V. Shenoy 35 

(1968) AIR 1968 SC 1109 (V 55) = 
70 Bom LR 714, Dhansukhlal 
Chhaganlal v. Dalichand ` Vir- 
chand . 5, 23, 33, 34 

(1968) Civil Appeal No. 110 of 196€, 
D/- 17-12-1968 (SC). Shah Navin- 
chandra Thakarlal v, Jitendra 
Narsingrao Jodh . 18 

(1968) Special Civil Appln. No. 512 
of 1966, D/- 2-4-1968 = ILR (1970 
Bom 1335, Dhanraj Sukhraj v. 
Premchand Jesraj - 36 

(1967) AIR 1967 SC 1078 (V 54) = 
69 Bom LR 138, Manorama &. 


' Masurekar v. Dhanlaxami G. Shah "32 


(1966) 7 Guj LR 945 = ILR (1966) 


. Guj 1169, . Chunilal ‘Shivlal v. 
Chimanlal Nagindas 31 
(1965) Special Civil Appln. No. 459 
of 1965, D/- 15-12-1965 (Bom) 36 


(1964) ATR 1964 SC 1341 (V 51) = `. 
(1964) 5 SCR 157, Abbasbhai v. 
Gulamnabi ` 5, 14, 29. 30, 31, 32 

(1964) AIR 1964 Gui 9 (V 51) = >- 
(1962) 3 Guj LR 628, Ambalal v. 
Babaldas i n Aak 

(1959) AIR 1959 Bom 401 (V 46) = 
59 Bom LR 158, Kurban Hussen 


v.. Ratikant 
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M. R. Mody with R. M. Kothari 
and FP. T. Gundaria, for the Landlord- 
Intervener; B. L. Chabria, for the Tenant- 
Intervener; M. L. Pendse, for Petitioner; 
K. J. Abhyankar, for Opponents. 


KOTVAL, C. J.:— This reference 
raises important questions as to the 
construction of Section 12 of the Bom- 
bay Rents Hotel and Lodging House 
Rates Control Act, 1947 (Act 57 of 1947). 
The Special Civil Application wes ori- 
ginally heard by a single Judge. He 
referred it to.a Division Bench and the 
Division Bench has referred it for 
decision to a Full Bench upon twc ques- 
tions which areas follows:— -> 


“1. Whether in a proceeding to 
which -Section 12 (3) (a) of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947, would other- 
wise apply, the tenant-defendant can 
prove that a dispute about standard rent 
exists without following che procedure 
laid down in Explanation I to Section 12? 


-- 2. Can he then also take the cefence 
that Section 12 (3) (a) does not apply 
and Section 12 (3) (b) arplies?” 

Since two specific questions have thus 
been referred but not the whole peti- 
tion it is really unnecessary to consider 
the case upon the facts but it will 
tend to an understanding of the - ques- 
tions -that have been referred if we 
briefly set out the circumstances under 
which the -reference arose. 


pA The petitioner is the landiord 
of a house in Kolhapur. On 1st October 
1961 he let it out to Gajanan th2 res- 
pondent No. 1. The agreed rent was 
Rs. 28/- per month, comprised of Bs. 25/- 
as rent plus Rs. 3/~ as taxes of the 
Kolhapur Municipality. The lst res- 
pondent failed to pay the rent from 
December 1963 to 3list May 1965. On 
that date the landlord gave notice 
under Section 12 (2) of the Rert Act 
calling upon him to pay the rent or to 
deliver possession on termination of the 
tenancy by the end of June 1965. The 
Ist respondent replied to the notice on 
8th June 1965. Though the reply had 
been referred to in. the judgments of 
the Courts below and throughout. the 
proceedings.a copy of it was not be- 
fore us and with the consent of coun- 
sel we have taken a copy of the trans- 
lation of that reply on record. The 1st 
respondent asserted tha; the entire 
amount had been paid to the petitioner 
but that the petitioner had not issued 
any rent receipts after December 1963. 
He also alleged that the rent of Es. 28/- 
per month was exorbitant and that he 
would get standard rent --determined. 
He alleged that: the premises should 
not be worth more than Rs. 8/- per 
month in rent. He also asked what was 
the standard rent under Section 21- (Sica 
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Section 11) of the Rent Act. There 
were other grounds upon which the 
petitioner had also moved for the evic- 
tion of the Ist respondent on the 
grounds of waste in respect of the- pre- 
muses let and of being a nuisance to 
fre neighbourhood under Section 108 
(ec) of the Transfer of Property Act, 
but with these grounds we are not con- 
termed in this reference. Suffice it to 
say that they have been concurrently 
negatived by all the courts with the 
result that only the ground of non- 
Ete of rent remains to be consi- 
ered. . l 


3 ‘As regards standard rent the 
tr.al Court fixed the ‘standard rent at 
Rs. 26/- per month, and rejected the 
stand of the tenant that he had paid 
al. the rent till the end of January 1965. 
It however considered the fact that 
th2 tenant had paid in Court the in- 
tezim standard rent fixed by the Court 
ard also the fact that Rs. 100/- of the 
tenant were in deposit with the - land- 
lord and therefore the trial Court did 
nct grant the petitioner’s claim for eject- 
m2nt but merely passed a decree. for 
Rs. 546/- as arrears of rent and direct- 
ed the petitioner to withdraw the 
amount in deposit towards the arrears 
decreed. 


4. In an appeal to- the District 
Court, Kolhapur, all the findings of 
th= trial Judge were upheld and the 
cr>ss-objection filed on behalf of the 
tenant seeking to reduce the standard 
reat to Rs. 16/- per month was reject- 
ed The petition is filed against this 
‘decision of the District Court at Kolha- 
pcr. 

5. When the petition came up 
before Mr. Justice Bal the 
raised before the learned Judge was 
whether the petitioner landlord was 
nct entitled to a decree for ejectment 
heving regard to the provisions of Sec- 
ticn 12 (3) (a) of the Rent Act. The 
Court below had held that the case 
was governed by Section 12 (3) (b) and 
that therefore they had discretion to 
alow time for payment of the rent. 
M-. Justice Bal noticed the considerable 
diference of opinion that prevailed in 
this Court itself on the applicability of 
Section 12 (3) (a) and Section 12 (3) (b) 
and the conditions under which either 
sub-section would apply. These dif- 
ferences of opinion, it was pointed out 
to the learned Judge arose from a con- 
sideration of the two decisions of the 
Supreme Court, in AIR 1964 SC 1341, 
Abbasbhai Alimahomad v. Gulamnabi 
ard in AIR 1968 SC 1109 Dhansukhlal 
Chhaganlal -v. Dalichand Virchand. - In 
taxing each of the two. views the learn- 
ed Judges of this Court held that one 
or the other of the above decisions must 
be ‘deemed to have overruled the con- 


question | 


A.LE; 


trary view taken in this Court. Under 
the circumstances Mr. Justice Bal felt 
that this was a case fit to be referred 
to'a larger Bench. When the case came 
before a Division Bench consisting of 
Mr. Justice Patel and Mr. Justice Wagle. 
they referred the two questions men- 
tioned above for our decision. Before 
we refer to the arguments on either 
side and express our view . upon the- 
relevant provisions of the law it will 
be best at this stage to set-forth the 
relevant provisions which bear upon 
the two questions referred. Section 12 
of the Bombay Rents Hotel and Lodg- 
ing House Rates Control Act, 1947 runs 
as follows :— 


“12. (1) A landlord shall not be 
entitled to the recovery of possession. of 
any Premises so long as the tenant 
pays, or is ready and willing to pay, 
the amount of the standard rent and 
permitted increases, if any. and obser- 
ves and performs the other conditions 
of the tenancy. in so far as they are 
cee with the provisions of this 

ct. 

2. No suit for recovery of posses- 
sion shall be instituted by a landlord 
against a tenant on the ground of non- 
payment of the standard rent or per- 
mitted increases due, until the expira- 


‘tion of one month next after notice in 


writing of the demand of the standard 
rent or permitted increases has been 
served upon the tenant in the manner 
provided in Section 106 of the Trans- 
fer of Property Act, 1882. 


(3) (a) Where the rent is payable 
by the month and there is no dispute 
regarding _the amount of standard rent 
or permitted increases, if such rent 
or increases are in arrears for a period 
of six months or more and the tenant 
neglects to make payment thereof un- 
til the expiration of the period of one 
month after notice referred to in sub- 
section (2), the Court shall pass a de- 
cree for eviction in any such suit for 
recovery of possession. 


(b) In any other case, no decree 
for eviction shall be passed in any such 
suit if, on the first day of hearing of 
the suit or on or before such -other 
date as the Court may fix, the tenant 
pays or tenders in Court the- standard 
rent and permitted increases then due 
and thereafter continues to pay or ten- 
der in Court regularly such rent and 
permitted increases till the suit is final- 
ly decided and also pays costs of the 
suit as directed by the Court. 

(4) Pending the disposal of any 
such suit, the Court may out of any 
amount paid or tendered by the tenant 
pay to the landlord such amount to- 
wards payment of rent or permitted 
increases due to him as the Court 
thinks fit. ~ 


1971 Dattu Subhana v. Gajanan Vithoba (FB) (Kotval C. J.) [Prs. 5-7] Bom. 399 


- Explanation I: In any case where 
there ‘is a dispute as tc the amount of 
standard rent or permitted increases 
recoverable under. this Act the tenant 


shall be deemed to be ready and will- 


ing to pay such amount if, before the 
expiry of the period of one month after 
notice referred to in sub-section (23. he 
makes an application to the Court 
under sub-section (3) of Section 11 and 
thereafter pays or tenders the amount 
of rent or permitted increases specified 
in the order. made by the Court. 


Explanation II:— For the purposes 
of sub-section (2), reference to ‘starid- 
ard rent” and to “permitted increase” 
shall include reference to “interim 
standard rent” and “interim permitted 
- increase” specified under sub-sectior (3) 


or (4) of Section 11.” 


It must be stated here that originally 
the section consisted of three sulk-sec- 
tions only but by an amendment made 
by the Bombay Act 61 of 1953, sub-sec- 
tion (3) was wholly substituted by the 
present sub-section (3) divided into 
two parts (3) (a) and (3) (b). By the 
same Act sub-section )' was alsc in- 
serted. Thus .the sections stood until 
the further amendment was made by 
the Maharashtra Act 14 of 1963 wìūere- 
by the Explanation to the sub-section 
was renumbered Explanation I and 
Explanation II was further added.. Ex- 
planation Il refers to “sub-section (3) 
‘or sub-section (4) of Section 11” and 
those sub-sections were also substi-uted 
for sub-section (3) of Section 11 ir the 
Act at the same time, that is by the 
Maharashtra Act 14 of 1963 which 
T into force from the 28th of March 
963. . 


6. Both in the first Explanation 
as well as’ in the second Explamtion 
there is a reference tə the provisions 
of Section 11 particulariy sub-section (3) 
and sub-section (4) in the second Ex- 
planation. The provisions of Section 
11 with which we are concerned are 
as follows :— 

“11. (1) Subject to the provisions of 
Section 11-A in any of the _ follcwing 
eases the Court may. upon an applica- 
tion made to it for that purpose, or in 
any suit .or proceedings, fix the stand- 
ard rent at such amount as having 
regard to the provisions of this Act 
and the circumstances of the case. the 
Court deems just— ... ... ... cso 


(e) where there is any dispute be- 


tween the landlord and the tenant re- | 


garding the amount of standard rent.” 
Sub-sections (2). (3) and (4) of Section 
11 are as follows: | 

*(2) If there is’ any dispute between 
the landlord ‘and the tenant regarding 


the amount of permitted increases the | 


Court may determine such amounė. 


(3) If any application for fixing the 
standard rent or for determining the 
permitted increases is made by a tenant 
who has - received a notice from his 
landlord under sub-section (2) of Sec- 
tion 12. the Court shall forthwith spe- 


-cify the amount of rent or permitted 


increases which are to be deposited in 
Court by the tenant. and make an 
order directing the tenant to deposit 
such amount in Court, or at the option 
of the tenant make an order to pay 
to the landlord such amount thereof 
as the Court may specify. pending the 
final decision of the application. A 
copy of the order shall be served upon 
the landlord. Out of anv amount de- 
posited in Court, the Court may make 
an order for payment of such reason- 
able sum to the landlord towards pay- 
ment of rent or increases due to him, 
as it thinks fit. If the tenant fails to 
deposit such amount or. as the case 
may be, to pay such amount thereof to 
the landlord, his application shall be 
dismissed. 


(4) Where at any stage of a suit 
for recovery of rent. whether with or 
without a claim for poss2ssion cf the 
premises, the Court is satisfied that 
the tenant is withholding the rent on 
the ground that the ren: is. exzessive 
and standard rent should be fixed. the 
Court shall, and in any other case if 
it appears, to the Court that it is just 
and proper to make such an order the 
Court may make an order directing the 
tenant to deposit in Court forthwith 
such amount of the rent as the Court 
considers to be reasonably due to the 
landlord, or at the option of the tenant 
an order directing him to pay to the 
landlord such amount thereof as the 
Court may specify. The Court may 
further make an order directing the 
tenant to deposit in: Court periodically, 
such amount as it considers proper as 
interim: standard rent, or at the option 
of the tenant an order to pay to the 
landlord such amount thereof as the 
Court may specifv, during the pendency 
of the suit. The Court may also direct 
that if the tenant fails to comply with 
any order made as aforesaid, within 
such time as may be allowed by it, he 
shall not be entitled to appear in or 
defend the suit except with leeve of 
the Court, which leave may be granted 
subject to such terms and conditions as 


the Court may specify”. 


7. Section 11 as it was original- 
ly enacted also consisted of threə sub- 
sections and the third sub-section as it 
originally stood is somewhat material 
for our purposes in order to explain 
certain decisions which were given 
under it. It was as follows:— 

“Tf any application for fixing the 
standard rent or for determining the 


400 Bom. [Prs. 7-11] Dattu Subhana v. Gajanan Vithoba (FB) Kotval e Jy 


p2rmitted increases is made by a tenant 
who has received a notice from his 


lendlord under sub-section (2) of: Sec-- 


tion 12, the Court shall forthwith make 
an order specifying the amount of rent 


o> permitted increases to be paid by - 


the tenant pending the final decision of 
the application and a copy of such an 
o shall be SEIEN upon. the -land- 
cr 39 


This sub-section was deleted and _ the 
‘present sub-sections (3) to (6) were sub- 
stituted, as we have said, by the 
Maharashtra Act. 14 of 1963 with effect 
from 28th March 1963. Sub-sections (3) 
and (4) as they now stand are. of great 
importance in the context of the ques- 
tions referred to us. 


8. Now the attempt on the part. 
o: the landlord throughout these pro-. 


ceedings has- been to bring his case 
under the provisions of Section 12. (3) 
(£) That sub-section makes it manda- 
tery upon the Court to pass a decree if 
certain conditions are fulfilled where 
as the Courts below have held that the 
present case falls under the provisions 
of Section 12 (3) (b). It is therefore 
necessary to consider in some detail 
the provisions of Section 12 and to 
analyse its several requirements. 
section (1) of Section 12 lays down a 
general principle that a landlord shall 
not be entitled to recover possession of 
any premises so long as the tenant pays 
or is ready and willing to. pay the 
amount of the standard rent and per- 
mitted increases. if any, and also con- 
tinues to perform and observe the 
other conditions of the tenancy consis- 
tent with the Act. In several of the 
authorities this statement of the princi- 
pe is referred to as a protection afford- 
ed to the tenant. We would only indi- 
cate here the nature of the protection 
for a correct understanding of the rest 
of the provisions of the section: The 
Rent Act is not a Code of law by it- 
self. Its provisions merely. seek to 
modify the general law. It imposes 
certain conditions or limitations upon 
the general law governing , landlord and 
tenant as laid down in Section 106 and 
the subsequent sections of the Transfer 
o? Property Act. The general law. of 
lendlord and tenant has not been abro- 
gated by the Act. The general law 
continues to apply but in order to achi- 
jeve its avowed object, viz., “to amend 
and consolidate the law relating to the 
control of rents and repairs to certain 
premises, of rates of hotels and lodg- 
ing houses and of evictions” the Rent 
Act has modified the general law and 
irnposed certain stringent ` conditions 
under which alone tenants can be evict- 
ed from -the premises’ occupied by 
them. The provisions of Section 12 
are really therefore restrictions upon 


‘the tenant. 


“provisions of the Act as 


-~ sub-section 


- Sub- 


tions which 


ALR 


the -general law and to, the .extent that 
they, restrict the general law ‘against the 
interests of the landlord - only it* may 
be said that. they afford protection . to 
In this sense alone will 
we alsc continue to refer to the several 
“protection 23 
afforded to the tenant. 


9. The first sub-section to Sec- 
tion 12 therefore confers upon the 
tenant a general immunity or “protec- 
tion” against ejectment so long as he 
pays o> is ready and willing to pay 
the rent and permitted increases and 
observes and performs the other condi- 
tions .o- the tenancy in so far as they 
are consistent with the provisions of 
the - Act. The expression .used in the 
“ready and willing to pay”. 
may at this stage be emphasized. It 
is the same expression which has been 
referred to in the Explanation I to the 
section. Therefore sub-section (1) will 
have to be construed in the light of- 
Explanation I to the section. 


10. So far as sub-section .(2) of 
Section 12, is concerned all that it pro- 
vides is that the landlord is prohibited 
from instituting a suit on.the ground 
of non-payment of the standard ` rent 
or permitted increases unless he- has 
given notice in’ writing. demanding the 
standard rent or permitted increases 
and one month has expired after the 
notice. This is so to say a locus poeni- 
tentiae and therefore a further .“pro- 
tection™ afforded to the tenant. By 
virtue. of sub-section (2) he gets a 
second chance or opportunity’ to pay 
the defaulted arrears of standard rent 
or permitted increases. 


11. Then we come to the .im- 
portant provisions of sub-section ` (3) as 
it now stands. Sub-ss. (3) (a) and (3) 
(b) are complementary and should be 
read together. Both the sub-<sections 
deal with a case where the tenant has 
defaulted in the payment of rent or 
permitted Increases and the notice con- 
templat2d in sub-section (2) has already 
been served upon him and the one 
month’s period mentioned therein has 
expired. The main difference between 
sub- section (3) (a) and sub-section (3) 
(b) is zhat sub-section (3) (a) makes it 
mandatory upon the Court to pass a 
decree for eviction if the conditions 
laid down therein are fulfilled. The 
crucial- words ‘are “the Court shall 
pass a decree for eviction”. By contrast 
sub-section (3). (b) is couched in nega- 
tive language and.as we shall present- 
ly show from its provisions, gives a 
wide discretion to the Court. It be- 
gins by saying “ „no decree for evic- 
tion shall be passed in any: such suit 
if...” and then lays pre the condi- 
should be fulfilled if the 
tenant has to escape a decree for evic- 
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tion. -In. laying down the conditio as. 
wide discretion is-given. to the Court 
to rélax the conditions. 


a > Under i sub-section (3) - (a) 
four conditions are laid down (1) that 
the are is Bb pes monthly; (2) that 
there — dispute regarding the 
amount oor andad rent or permitted 
increases; (3) that such rent or increases 
should be in arrears for a period of six 
months or more and (4) that the tenant 
neglects to make payment thereof un- 
til the expiration of the period of one 
month after notice referred to. in sub- 
section (2). -If these conditions are 
fulfilled then it is clear that the manda- 
tory requirement of sub-section (33 (a) 
is that a decree shall be passed. ihe 
ously therefore’ sub-section (3) (a) is 

very special case, special becaus2 . of 
the very gross circumstances created by 
the conduct of the: tenant. .Sub-section 
(3) (a) provides an exception to the 
general rule laid. down in sub-section 
(1). Being an exception to the general 
rule sub-section (3) (a) must. necessarily. 
be strictly ‘construed and the Courts 
must, insist that its several -conditions 
are strictly fulfilled. Secondly it may 
be noted that this is the only case con- 
templated in the whole of Section 12 
where the Court is. left with no option 
but to pass a decree. We may alzo in 
this connection incidentally refer o`. a 
minor amendment made by Section 5 
(1). of the Maharashtra Act 14 of 1963. 
Previously in sub-section (3) (a) the 
words were “Court may.-pass a decree” 
but these were substituted by the words 
“Court shall. pass a decree’. Not-~with- 
standing the use of the word “may” in 
the original sub-section . (3) (a) of. Sec- 


tion ` 12 this Court had already taken 


the view as far back as 1956 that the 
word “may? in Section.12 (3) (a). is 
used’ in its compulsory, . obligatory sensé 
and méans. “shall” or “must”, and 
therefore the .Court’. is bound to pass. a 
decree for eviction’ as. soon as. it, is 
satisfied that the requirements . of ` Sec- 
tion’ 12° (3) (a) of the Act are satisfied. 
The amendment therefore made in 
1963 merely gave effect to that deci- 
sion. (see 59 Bom’ LR 158 = {AIR 
ay: Bom 400. Kurban. Hussen v. Rati- 
ant). _ 


13. The ’ next - thing ` ‘to motice 
about : sub-section: (3) (a) is that the 
question of the tenant’s willingness or 
readiness to -pay the amount of the 
standard rent: and permitted incraases 
as contemplated in sub-section: (1: of 
Section. 12 does not count at all, sc far 
as the applicability. of sub-section (2) (a) 
is concerned. - This is of some impor- 
jtance because of the argument that has 
been. advanced in this case that the 
Explanation I: to Section 12 applies “ito 
Section .12 (3) (a). ae 
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‘ is.-that sub-section (3) (b) begins 
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. 14. Next we turn to Section 12 
(3) (b) and the contrast in the a 
wi 
the words “, „nO decree for eviction 
shall be passed in any such suit if” and 
then lays down the several conditions. 
Sub-section (3) (b) only avplies to cases 
other than those falling under sub-sec- 
tion (3) (a). - That is clear frem its 
opening words “In any other case” by 
which we understand any case nct fall- 
ing within sub-section (3). (a). The 
conditions for the coming into efect of 
sub-section (3) (b) are (1) that the 
tenant .pays or tenders in- Court the 
standard. rent. and permiited increases: 
(2) on the first day of hearing of the 
suit or on or before such other date 
as the Court may- fix; that the 
standard rent: and. permitted increases]. 
must be -the amount “then due”: (4) 
that the tenant. thereafter continues to 
pay. or tender in Court regularly such 
rent. and ‘permitted .increases till the 
suit is finally decided and (5) that the 
tenant also pays the costs of the: suit 
“as- directed by.-the Court”. These 
words “as directed by the Court” have 


. already been..construed by the -Supreme 


Court in AIR 1964 SC 1341 as meaning 
that “the tenant is under an obligation 
to pay. the costs if the. Court so directs 
but not ; otherwise”. .Twc things may 
be noted about: this sub-section. First, 
that. the sub-section virtually gives 
a discretion to the- Court because it 
provides. that. the tenant will pay or 
tender the rent in: arrears and the per- 
mitted increases on the first. day of 
the hearing of the. suit. cr “on or .be- 
fore such other date as tae Court may 
fix”... Itis here that the Court has a 
wide discretion to grant time to pay 
up the’ amount due from the enant. 
Secondly, the question of readiness and 
willingness to pay as cortemplated by 
sub-section (1) of. Section 12 -` nowhere 
enters. into consideration .where the 
applicability of Section 12 (3) {b} is be- 
ing considered, the emphasis being only 
on the fact of payment or tender.. i 


- 15. Sub-section (4) of Sect‘on 12 
Hery gives power. to the Court to 
pay out of any amount paid or tender- 
ed by the tenant, to the landlord such 
amount towards payment of rent ‘or 
permitted Increases due to, him’ as the 
Court: thinks ‘fit: This is’ merely ` an 
ancillary power given ‘to the Court once 
the rent is paid or deposited in Court. 


16. Then we come to the im- 
portant provisions of the Explanaczion I. 
It lays'down four conditicns and if the 
four conditions are fulfilled a certain 
consequence follows. -The four: . condi- 
tions are (1) that there should be a dis- 
pute as to the amount of standard rent 
or permitted . increases. recoverable 
under the Act; (2) that the tenant shall 
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have made an application to the Court 
under sub-section (3) of Section 11 for 
fixing the standard rent or determining 
the permitted increases; (3) before the 
expiry of the period of one month after 
nctice referred to in sub-section (2); 
ard (4) that the tenant thereafter con- 
tinues to pay or tender the amount of 
rent or permitted increases specified in 
the order made by the Court. If these 
four conditions are . fulfilled by the 
tenant then the Explanation says that 
“tne tenant shall be deemed to be ready 
ard willing to pay such amount”. By 
the use of the words “the tenant shall 
be deemed to be ready and willing to 
pay such amount” clearly a legal fic- 
tion has been created. [If before the 
expiry of one month from the date of 
the notice the tenant applies under Sec- 
ticn 11 (3) and thereafter pays or ten- 
ders the amount of rent or permitted 
increases, the tenant who had previ- 
ously disputed the rent and/or permit- 
ted increases. would still be consider- 
ed to be ready and willing to pay them 
though in fact he had disputed them. 
This is a further safeguard or “protec- 
tion” to the tenant in that even though 
tha tenant may have disputed the 
standard rent and/or the permitted in- 
creases, even though he may not have 
paid them in spite of the notice under 
sub-section (2), if within a month after 
the notice he makes an application 
under Section 11 (3) he would still be 
considered ‘ready and willing to pay 
the rent and permitted increases, 
Three points may here be noted as re- 
gerds this Explanation. It uses. the 
expression “the tenant shall be deemed 
to be ready and willing to vay such 
amount”: These words “ready and 
willing to pay’ do not occur in any 
other provision of the section except 
in sub-section (1) of Section 12. There- 
fare the Explanation is merely an Ex- 
planation to’ Section 12 (1) and where- 
as sub-section (1) of Section 12 con- 
templates a case of ' genuine or real 
readiness and. willingness to pay. the 
Explanation contemplates by statutory 
provision a fictional’ case of readiness 
land willingness to pay. Some of the 
iauthorities refer to the Explanation as 
laying down a rule of evidence and 
others that it creates a conclusive pre- 


sumption. We would, however. refer 
tc it as creating a legal fiction. Second- 


ly it is at once clear upon the termino- 
legy of the Explanation that it can never 
apply to a case under sub-section (3) 
(a) because the whole basis of the ap- 
pHeability of the Explanation is the exis- 
tence of a dispute as to the amount of 
standard rent or permitted increases 
whereas the essential pre-condition to 
tke applicability of sub-section (3) (a) 
is that “there is no dispute”: Sub-s. (3) (a) 
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clearly therefore applies only where 
there is no dispute as to the stancard 
rent or permitted increases while the 
Explanation applies only when there is 
a dispute. Since the ambits to the two 
provisions are distinct and indeed con- 
tradictory the Explanation can -never 
apply to the sub-section. It was urged 
before us that at any rate the Explana- 
tion I would apply to sub-section (3) 
(b). That is a moot point and unneces- 
sary to decide for the purpose of. the 
questions -referred to us and we would 
make it expressly clear here that we do 
not wish to decide that point. though 
we have pointed out above that there 
are no words used in sub-section (3) 
(b) contemplating “readiness and will- 
ingness to pay” such as are used in the 
Explanation and in sub-section (1) of 
Section 12. 


17. As regards the Explanation 
IY. it says that “For the purposes of 
sub-section (2) reference to “standard 
rent” and to “permitted increase” shall 
include reference to “interim standard 
rent” and “interim permitted increase” 
specified under sub-section (3) or (4) of 
Section 11”. The important clause in 
this Explanation upon which some 
argument on behalf of the landlord was 
based was the opening clause "For the 
purposes of sub-s. (2)”. It was argued that 
because of the use of these express 
words the Explanation II is merely an 
Explanation to sub-section (2) of Sec- 
tion 12 and no more. It cannot apply 
to any other provision of Section 12. In 
other words, it cannot -be utilised for 
construing the words “standard rent” 
and “permitted increases” in  sub-sec- 
tions (3) (a) and (3) (b). The whole 
purpose of this argument on behalf of 
the landlord is to demonstrate that 
Sections 11 3) and 11 (4) have nothing 
whatsoever to do with the provisions 
of Section 12 (3). Sub-sections (3) (a) 
and (3) (b) of Section 12 throughout 
use the expression “standard rent or 
permitted increases” or refer to them, 
but those sub-sections nowhere refer 
to “interim standard rent” and “interim 
permitted increases”, On that omission 
an argument could be advanced that 
therefore sub-sections (3) (a) and (3) (b) 
apply irrespective of the fixation of 
interim standard rent and interim per- 
mitted increases under Section 11 (8). 
The answer to that argument on behalf 
of the tenant is to rely on Explanation 
Il. Therefore as a necessary corollary 
to their main argument it had to be 
argued on behalf of the landlord that 
the Explanation IT is an Explanation 
only so far as sub-section (2) of Sec- 
tion 12 is concerned’ and no more and 
it cannot apply to sub-section (3) (a) or 
sub-section (3) We may at once 
deal with this argument here so as to 
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clear the way for a further considera- 


tion of the effect of Section 11 upon 
Section 12. 
' 4s. Though no doubt the Ex- 


planation II begins with the words “For 
the purposes of sub-section (2)” <t is 
clear that sub-section (2) is an essen- 
tial pre-condition or step which a land- 
lord must take before he can possibly 
file a suit under sub-section (3) (a) or 
sub-section (3) (b). anc obtain a decree 
upon the conditions herein specified. 
Therefore if the law merely specified 
that at that stage the standard rent 
and permitted increase would inzlude 
interim standard rent and interim per- 
mitted increase then by Explanation II 


it would necessarily follow that, that 
would be the meaning of the words 


“standard rent” and “permitted increase” 
throughout the further proceedings that 
have to be taken on the basis of the 
notice. Indeed. the notice though a 
notice under Section 12 (2) is in -erms 
referred to in sub-section (3) (a) and 
the provisions of sub-section (2) are 
brought into play in sub-section (3:3 (a). 
It has also been settled by the Surreme 
Court now that a notice demanding 
standard rent is a condition precedent to 
the institution of a suit in ejectment on 
the ground of non-payment of rent. 
Vide the recent decision of the Surreme 
Court in Civil Appeal No. 110 of 1966 
decided on 17-12-1968 (SC). Shah Navin- 
chandra Thakarlal v. Jitendra Narsing- 
rao Jodh. We hold therefore that al- 
though the Explanation II is prefaced by 
the words “For the purposes of sub-sec- 
tion (2)° it will equally be applicakle in 
the interpretation of the words ‘stan- 
dard rent” and “permitted increase” in 
sub-section (3) (a) of S. 12. We only 
refer to sub-section (3) (a) because that 
sub-section alone falls to be construed 
for our purpose and we would leave 
open the question whether the Expla- 
nation II can apply to the other provi- 
-\sions of Section 12. 


19. Both Explanation I and Ex- 
planation II of Section 12 refer to the 
provisions of Section 11 and we may 
now deal with those provisions in so 
far as they impinge upon the construc- 
tion of Section 12. Sub-section (1) 
gives the general power to the Court 
to fix the standard rent and permitted 
increases in certain cases which are 
specified in clauses (a) to (e) of that 
sub-section. We are not concerned with 
any of the clauses except clause fe) 
which refers to a case “where there 
is any dispute between the landlorc and 
the tenant regarding the amount of 
standard rent’. Sub-section (2 of 
Section 11 similarly gives power te the 
Court to determine the amount of per- 
mitted increases “if there is any dis- 
pute between the landlord and the 
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tenant” regarding it. The word “dis- 
pute” in both the sub-sections fixes 
the nature of the dispute referred to in 
sub-section (3) (a) and in Explanation I 
of Section 12. 


20. Then we turn to sub-sactions 
(3) and (4) of Section 11. Both these 
sub-sections deal with the fixation of 
standard rent. Sub-section. (3) in ad- 
dition deals with the fixation of per- 
mitted increases but not sub-section (4), 
because it only speaks of a suit tor re- 
covery of rent. That is the first dis- 
tinction between the twe  sub-sections. 
The second distinction is that sub-sec- 
tion (3) contemplates a case of n ap- 
plication being made simpliciter to the 
Court for fixing the standard rent or 
for determining the permitted inzreases 
whereas sub-section (4) contemplates a 
prior suit for recovery, of rent. The 
third distinction is that under sub-sec- 
tion (3) the tenant has to make an ap- 
plication but under sub-section (+4). the 
tenant must be granted relief against 
excessive. rent if “the Court is satisfied 
that the tenant is withholding the rent 
on the ground that the standard rent 
is excessive and standard rent should 
be fixed’. Thus sub-section (3) of Sec- 
tion 11 gives the tenant a right to 
apply for fixation of the standard rent 
or for determination of the permitted 
increases and sub-section (4) gives him 
an independent remedy in a suit for 
recovery of rent. 


21. The conditions for the ap- 
plicability of sub-section (3) of Section 
ii are: (1) that the tenant shall have 
applied for fixation of the standard rent 
or for determination of the permitted 
increases and (2) that the tenan: must 
be a person who has received a notice 
from his landlord under sub-section (2) 
of Section 12. If these conditions are 
fulfilled the court is bound to “forth- 
with specify the amount of rent or per- 
mitted increases which are to de de- 
posited in Court by the tenant”. The 
Court has also to make an order direct- 
ing the tenant to deposit such amount 
in Court“or at the option of the tenant 
to make an order to pay to the land- 
lord such amount thereof as the court 
may specify, pending the final decision 
of the application. If the amount is 
deposited in Court by the tenant power 
is given to the Court tə order pay- 
ment of such reasonabf sum to the 
landlord towards payment of rent or 
increases due to him, as the court 
thinks fit. If the tenant fails to pay 
the landlord or to make the deposit 
his application is liable to be dismissed. 


22. Sub-section (4) of Section 11 
is couched in a somewhat peculiar 
language, It contemplates as a basic 


condition to its application a suit for 
recovery of rent, and provides that at 
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amy stage of such a suit whether with 
ot without a claim for possession of 
the premises, if the court is satisfied 
that the tenant is withholding the rent 
ot: the ground that the rent is exces- 
siye and standard rent should be fixed, 
the court shall, and in any other case 
if it appears.to the court that it is just 
ard proper to make such an order the 
ccurt may make an order directing the 
tenant to deposit in court forthwith 
stch amount of the rent as the court 
ccnsiders to be reasonably due to the 
landlord, or at the option of the tenant 
ar order directing him to pay to the 
landlord such amount thereof as the 
Court may specify. The other provi- 
sions are merely ancillary to the main 
pcwer to make an order directing the 
tenant to deposit or pay. The rent so 
fixed is referred to as “interim stan- 
derd rent”. No such word is used 
in sub-section (3) but it is clear that 
eren upon the provisions of sub-section 
(@ the amount which the tenant is 
directed to deposit in court or pay to 
tte landlord is interim standard rent 
or interim permitted increases. This is 
clear when read in the light of the 
Explanation II to Section 12 which was 
acded at the same time that these two 
stb-sections were added to Section 11 
i=. on 28th March 1963 by the Mahara- 
sktra Act 14 of 1963. . 


23. We have already said that 
sub-section (4) contemplates a suit for 
recovery of rent and provides “where 
at any stage of a suit for recovery of 
rent, whether with or without a claim 
fcr possession of the premises...”. The 
words “whether with or without a 
claim for possession of the premises” 
are of some significance. As we have 
stown, the tenant has a right by: his 
written statement in such a suit to 
dispute the recovery of rent by rais- 
ing a dispute as to the standard rent. 
Now it is conceivable therefore that the 
landlord aiming at getting possession of 
tie premises and not so much con- 
cerned with the money. part of - his 
claim represented by the arrears of 
rent, may merely file a suit for posses- 
sion, no doubt on the ground that the 
tenant is in arrears of rent, but he 
may not claim the rent or any decree 
or. the basis of the arrears. Such a 
suit will not dbviously answer the re- 
quirement of sub-section (4) “where at 
ary stage of a suit for recovery of 
rent” because no recovery of rent is 
asked for. In such a case no doubt 
tte tenant would be deprived of his 
-remedy under sub-section (4) and would 
hve to go for fixation of the standard 
rent or permitted increases only under 
sub-section (3) of Section 11. We 
stress this point here because it helps 
to fix the scope of sub-section (3). -We 
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shall presently show that this is pre- 
cisely what happened in a case reported 
in 70 Bom LR 714 = (AIR 1968 Bom 
1109) (Dhansukhlal v. Dalichand Vir- 
chand), before the Supreme Court.. 


24. Now the Courts below have 
held that the present case is governed 
by sub-section (3) (b) of Section 12 and 
since the tenant deposited Rs. 546/- they 
held that it could not be said that the 
defendant: was not ready and willing 


to pay and therefore have granted him 


relief under Section 12 (3) (b) and 
negatived the prayer of the landlord 
for possession of the premises. The 
contention on behalf of the landlord, 
supplemented by the argument advanc- 
ed by Mr. Mody appearing on behalf 
of one of the interveners, has been 
that the Courts below were in error in 
holding that the case is governed by 
Section 12 (3) (b) anc that they should 
have held that the case is governed by 
Section 12 (8) (a). The contention is 
that once notice has been given as re- 
quired by sub-section (2) of Section 12, 
the only mode of raising a dispute would 
be by the tenant taking action under 
Explanation I which prescribes that 
the tenant should apply under: Sec- 
tion 11 (3) “before the expiry of the 
period of one month after notice re- 
ferred to in sub-section (2), and there- 
after continue to pay or tender the 
amount of rent. or permitted increases 
specified in the order made by the 
Court. But he contended that in the 
present case the tenant never made any 
application under Section 11 (3), and 
he did not raise any dispute at all. At 
any rate, it must be held that there 
was no dispute as contemplated by S. 12 
(3) (a). It is really a case of no dispute 
and S. 12 (3) (a) applies. So far as Sec- 
tion 11 (4) is concerned, it was sought 
to be brushed aside by saying that it 
was merely procedural. It confers no 
right upon the tenant to apply at all, 
but merely gives a general power to. 
the Court to pass certain orders. It 
also does not contemplate a dispute 
within the meaning of sub-section (3) (a) 
or (3) (b). Alternatively it has been 
contended that the dispute referred to 
in Section 12 (3) (a) cannot have re- 
ference to a so-called dispute under 
Section 11 (4). 


25. The whole argument proceeds 
upon the basis that Section 11 (4) can- 
not apply or affect any provision of 
Section 12. It also presumes that the 
Explanation I to Section 12 applies to 
Section 12 (3) (a). 


26. We cannot accept these con- 
tentions. We have already pointed out 
while considering the provisions of 


Section 12 that the areas: of the two 
provisions contained in Section 12 (3) 
(a) and Explanation I are ‘totally dif- 
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ferent. The pre-condition to the ap- 
plicability of Section 12 (3) (a) is that 
“there- is no dispute regarding the 
amount of standard rent or permitted 
increases”. Section 12 (8) (a) thus pestu- 
lates a case “where thera is no .dispate” 
whereas the Explanation I postulates.. a 
case “where there is ‘a dispute” and we 
cannot understand under these . cir- 
cumstances how the one provision can 
possibly. apply to the other. 


27... Secondly there is to be fcund 
in the Explanation I the expression 
“ready and willing -to pay” and. the 
Explanation -provides that if the tenant 
applies within. one month-of the notice 
referred to in sub-section (2) of Sec- 
tion 12, “the tenant shall be -deemed 
to be ready. and willing to pay”. When 
the Explanation I uses this. expression 
it obviously refers to the _self-same 
expression in Section 12 (1).-which gives 
immunity to the tenant from ejectrent 
so long as the tenant pays or is ready 
and willing to -pay the .amount of 
standard rent .and permitted increases. 
It is clear, therefore, that the Explana- 
tion I is merely an Explanation to sub- 
section (1) of Section 12. What is more 
important, however, is that no such ex- 
pression such: as. “ready: and willing to 
pay’ occurs in sub-s.- (3) (<=). In fact the 
conditions postulated in sub-sec. (3) (a) 
are such that there can be no question 
of readiness’ and willingness of 
tenant to pay; sub-section (3) (a 
Section 12 postulates a case where the 
tenant does not -dispute the- standard 
rent and yet neglects to make payment 
of the standard rent or permitted in- 
creases until’ the expiration of the 
period of one month after ‘notice. Obvi- 
ously those conditions aze the very anti- 
thesis of readiness and willingness to 
pay. This is an additional reason, there- 
fore, why the Explanation I can never 
be attracted to the case under Section 
12 (3) (a). The’ contention advaaced 
taking advantage of the Explanation I 
that unless the tenant “makes an ap- 
plication under Section: 11 (3) ‘that 
being the only mode in which he could 
establish his readiness and- willingness 
to pay,). he must be held to have nég- 
lected to make the payment, cannot be 
accepted. on 


28. In our opinion, ee (3) 
(a) of Section 12 contemplates a category 
of cases which is unique and that category 
of cases is separately provided for and 
separately treated in sub-section (3 (a) 
alone. The conditions are four in mum- 
ber and if those conditions are fulfilled 
then the consequence also, is equally dis- 
tinctive. The. Court vis bound to pass 
a decree for eviction and no option or dis- 
cretion is left to the Court. The condi- 
tions are as we have already indicated 
that the rent should be payable mcnth- 


‘for a decree in ejectment. 
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ly; that there -should be ho~ dispute 
regarding the standard rent: and per- 
mitted increases; that the standarc rent 
or permitted increases should. be in ar- 
rears for a . period of six months or 
more and lastly that the tenant should 
have neglected to have paid them until 
the expiration of one month from the 
notice under -sub-section -(2). Now if 
all the conditions are to be fulfilled there 
is no doubt: that in the ' present case 
there .was .a dispute raised. The two 


-courts below actually - fixed the stan- 


dard rent at the rate of Rs. 26/- per 
month when the contractuel rent agreed 
upon was Rs. 28/- per month. Such 
a case cannot fall under $ . 12 (3: (a). 


29. - In just such a case as this the 
Supreme Court also ‘came to the con- 
clusion that’ the provisions of Section 
12 (3) (b) would be attracted and not 
of Section 12: (3) (a): We have already 
referred to the decision: in AIR 1964 
SC 1341. In that case the facts were 
these:: The defendant was the plain- 
tiffs tenant on. a monthly rental of 
Rs, 70/-. On ist Decemter -1956 the 
plaintiff served a' notice on the defen- 
dant to deliver possession of the premises 
alleging that he had.failed ‘to pay rent 
since Ist Oct.: 1955. This notice was re- 
ceived by the defendant on 3rd Dec 1956. 
The defendant by his reply dt. 7th Dece- 
mber 1956 contended that he hac paid 
rent at the agreed‘ rate till. 1st April 
1956 and that he was enrtitied to get 
credit for. Rs. 200/-. being the cosis in- 
curred by him for. the electric installa- 
tion in the premises. It was only on 
Sth January 1957 that the tenant moyed 
the Court. under. Section 11 (1) of. the 
Bombay Rent Act praying for an order 
fixing the standard. rent of the pre- 
mises occupied by. him and also for an 
order under Section 11 (3) specifying 
interim rent. The plaintif .was inform- 
ed of this application by the defendant 
on. 7th January 1957 and on 8th Janu- 
ary 1957 the .defendant deposited in 
Court Rs..500/- to -the credit of the 
plaintiff. - Nevertheless the -plaintif filed 
a ‘suit on the 27th-January 1957 and 
on 14th February. 1957 the defendant 
tenant. applied to the. court for an 
order..specifying the rate at which in- 
terim rent could be deposited. On 28th 
March 1958 the Civil Judge fixed. the 
standard, rent at Rs. -50/~ ter month and 
in view, of the deposit made by the 
tenant dismissed the plaintiffs claim 
The district 
Court in appeal confirmed the finding 
and held that the defendant has com» 
plied with . the requirements of Sec- 
tion 12 (3) (b).. In revision, however, 
the High Court of. Gujarat reversed 
the decision of the Courts below, hold- 
ing that the. tenant had not complied 
with the requirements of Sec. 12 (3) (b) 
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because he had not deposited in Court 
fhe amount of standard rent at 
the rate determined by the order of 
fhe District Court and had not pai 
even the interim rent at the rate fixed 
by the Court of first instance and that 
he had not paid costs of the suit which 
‘ke was bound under Section 12 (3) (b) 
t pay. In appeal by special leave it 
was contended that the requirements of 
Section 12 (3) (b) had been fulfilled. 
The Supreme Court upheld this ` con- 
tention (Vide paragraph 13) as follows:— 


“The claim made by the defendant 
l within the terms of Section 12 (3) 
(b) and not Section 12 (3) (a). The 
cefendant had contended by his reply 
cated December 7, 1956 to the notice 
served by the plaintiff, that the con- 
tractual rent was excessive; he had 
taen raised the same contention in the 
application filed for fixation of standard 
rent and in his written statement filed in 
tne suit. There is nothing in S. 12 to 
sapport the contention raised by Mr. 
Chatterjee on behalf of the plaintiff that 
tne dispute concerning standard rent 
contemplated by clause (b) of sub-sec- 
tion (3) is one which must have been 
raised before service of the notice 
under Section 12 (2). The entire tenor 
of the section is against that interpreta- 
ton”. 

No doubt in this case the Supreme Court 
did find that the District Court was 
aparently in error in assuming that 
by tendering in Court rent at the rate 
specified in the order dated 14th Febru- 
ary 1957 the requirement of Section 12 
(3) (b) regarding payment or tender of 
standard rent was satisfied. They point- 
ei out that standard rent for the pur- 
pose of Section 12 (3) (b) (as it then 
stood) was such rent as was already 
d=termined or may be finally determin- 
el under Section li (1) but that the 
amount deposited by the defendant 
pursuant to the order of the Court was 
not less than the amount fixed by the 
trial Court. Therefore the error if any 
ož the District Court was a minor error 
which the High Court could not have 
jurisdiction to correct in exercise of 
the powers under Section 115 of the 
Code of Civil Procedure. But the ob- 
servations which we have quoted clear- 
Ir go to indicate that the construction 
which we have put upon the effect of 
Ss. 12 (3) (a) and 12 (3) (b) read in the 
light of Section 11 (4) is the correct 
construction. Explanation I is not the 
only mode in which the tenant’s readi- 
ness and willingness to pay can be 
established. It is no doubt one mode 
and if fulfilled will give the tenant 
protection under Section 12 itself. but 
there is nothing in the provisions of 
Section 12 to indicate that the tenant 
eamnot raise a dispute such as is con- 
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templated in Section 12 when he comes 
to be sued in the court for recovery of 
rent by raising the issue as to stan- 
dard rent in his written statement in 
answer to the suit. In our opinion. the 
cumulative effect of Section 11 (4) read 
with the provisions of Section 12 
squarely will be that he can do so. 


30. To hold otherwise would be 
to render nugatory the provisions of 
sub-section (4) of Section 11. Both sub- 
sections (3) and (4) deal with the fixa- 
tion of. interim standard rent. These 
provisions were mace so that the in- 
terim standard rent would be speedi- 
ly determined. The Supreme Court 
in Abbasbhai’s case, AIR 1964 SC 1341 
has itself indicateé that the issue 
should normally be taken up first for 
decision so that the landlord may not 
remain without the fruits of his pro- 
perty pending the dispute as to stan- 
dard rent. The whcle purpose -of sub- 
section (4) is that that dispute should 
be determined and determined speedily 
in the interest of both the landlord 
and the tenant. It is that interim stan- 
dard rent which now by virtue of Ex- 
planation JI has to be paid under sub- 
section (3) (b) of Section 12 by the 
tenant. It cannot be therefore that the 
a has no remedy under Section 11 


31. Next it was sought to be 
contended that the word “dispute” oc- 
curring in sub-section (3) fa) is limited 
to such a type of dispute as is contem- 
plated in Explanation I to Section 12, 
namely a dispute which must be a dis- 
pute raised within cne month of the 
notice as contemplated in S. 12 (2) or in 
any event, it is a dispute which must 
have been raised prior to the suit at 
least by a letter or other writing. If the 
tenant does not do this and the land- 
lord has served a notice upon his 
tenant upon the provisions of sub-sec- 
tion (2) of Section 12 and the tenant 
has allowed one morth to expire from 
the date of service of the notice then 
the landlord would get a vested right 
to a decree in his favour. This con- 
tention was sought to be advanced on 
the basis of a decision of the Guiarat 
High Court in (1966) 7 Gui LR 945, Chuni- 
lal Shivlal v. Chimanlal Nagindas, 
where it was held that in order to 
avoid the operation of Section 12 (3) 
(a) of the Bombay Rent Control Act the 
dispute in regard to standard rent or 
permitted increases must be raised at 
the latest before the expiry of one 
month from the date of service of the 
notice under Section 12 (2) and it is 
not enough to raise a dispute for the 
first time in the written statement. In 
coming to this conclusion the Guiarat 
High Court relied upon an earlier deci- 
sion of the same Court in Ambalal v. 
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Babaldas. (1962) 3 Guj LR 625 = (AIR 
1964 Gui 9). So far as Chunilal’s case, 
(1966) 7 Guj LR 945 is concerned. the 
Division Bench did not examine afzesh 


the decision in Ambalal v. Babaldas 
but merely proceeded to apply it. It 
only considered one additional azgu- 


ment namely the argument that Amba- 
lal’s case had been impliedly overruled 
by the decision of the Supreme Court 
in AIR 1964 SC 1341. The question 
as posed by the Division Bench at page 
949 was as follows:— 


“The question is nat as to whet is 
the correct construction to be placed 
on Section 12 (3) (a) but it is a more 
narrow and limited qtestion, namely 
whether the decision in (1962) 3 Guj LR 
625 = (AIR 1964 Guji 9) (Supra) waich 
has placed a certain construction on 
Section 12 (3) (a) continues to be good 
law after the decision in AIR 1964 SC 
1341 (Supra) and whether. in view of 
the latter decision a different construc- 
tion is required to be placed on Sec- 
tion 12 (3) (a). l 


With respect we may say that we are 
not in agreement with the  decisior. in 
Ambalal’s case (1962) 3 Gui LR 625 = 
(AIR 1964 Guj 9) itself as to the zon- 
struction of Section 12 (3) (a) and 
therefore Chunilal’s case (1966) 7 Guj 
LR 945 which merely followed Amba- 
lal’s case also does not commend i:self 
to us. The ratio of the decision in 
Ambalal’s case has been reproduced 
at page 950 of 7 Guj LR in Chunial’s 
ease. The construction which was put 
upon sub-section (3) (a) of Sectior 12 
in Ambalal’s case was as follows: (see 
(1962) 3 Gui LR 625 at p. 644) = (AIR 
1964 Gui 9 at page 19): 


“In order that sub-section (3) (a) 


may apply four conditions are, as stated 
earlier, necessary. The words, “such rent” 
in sub-section (3) (a) are used with re- 
ference to the preceding words. viz. 
“monthly rent” in respect of which there 
is no dispute. Then follow two more condi- 
tions, viz.. that such rent is in arrears 
for six months or more at the date of the 
notice and further that there is neglect 
on the part of the tenant to make pay- 
ment “thereof” even after the laps2 of 
one month after the date of service of the 
notice. It may be observed that the 
neglect contemplated by sub-section (3) 
(a) is in respect of payment “ther2of”, 
that is of such rent monthly. and not 
a dispute as regards the standard rent 
or permitted increases and which is in 
arrears for six months or more. It 
follows. therefore. that such arrears of 
six months or more must be due at the 
date of the notice because in order to 
avoid sub-section (3) (a), ‘the tenant 
has to pay such arrears before the ex- 
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piry of one month from the date of 
the notice under sub-section (2)’. 


The basis of this reasoning is tha: the 
words “such rent” in sub-s. (3) {a) of 
S. 12 qualify “monthly rent”. We are 
unable to accept this construction. Sub- 
sec. (3) (a) provides “where the rent is 
payable by the month and there is no 
dispute regarding the amount of stan- 
dard rent or permitted increases, if such 
rent or increases are in arrears for a 
period of six months or more and the 
tenant neglects to make payment thereof 
the Court shall pass a decree for 
eviction ... .... The expression is not 
merely “if such rent or increases are 
in arrears’, but the composite expres- 
sion is “if such rent or increases are 
in arrears for a period of six months 
or more’. Now in the opening clause 
there are two subjects referred io (1) 
“rent which is payable” and (2) “the 
amount of standard rent or permitted 
increases”. The Gujarat view holds 
that by the subsequent clause “if such 
rent or increases are in arrears ior a 
period of six months” by the use of 
the word “rent” is implied the month- 
ly rent. that is to say the first subject 
of the opening clause. On the other 
hand it seems to us that by the use of 
the words “such rent or increases” it is 
made to refer back to the second sub- 
ject viz. “the amount of standard rent 
or permitted increases”. The word 
“thereof” used later in the sub-section 
again refers back to the same “standard 
rent or permitted increases” and not 
to the monthly rent. It was because 
it held that the words “such” are used 
with reference to the preceding words 
“monthly rent’ (and not as we hold 
that the words “such rent” are used 
with reference to the preceding words 
“the amount of standard rent” etc.) that 
the Gujarat High Court said that the 
dispute in regard to the standard rent 
or permitted increases contemplaczed is 
the one which must exist at the date 
of the notice under Section 12 (2) or 
at any rate before the expiry of one 
month from the date of its service and 
not a dispute raised subsequently in a 
written statement with a view to avoid- 
ing the operation of Section 12 (3) (a), 
Since we are unable to accept that con- 
struction we are unable to accept th2 ratio 
of the decision in the above two cases, 
We cannot accept the contention there- 
fore that the word “dispute” in Sec- 
tion 12 (3) (a) is. limited only to a dis- 
pute raised within one month o: . the 
notice as contemplated in Section 
12(2). Such a view we have already 
said would also render the provisions 
of Section 11 (4) almost nugatory. 


32. We may also add that both 
the Gujarat view as well as the deci- 
sion of the Supreme Court in AIR 1964 
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SC 1341 were cases prior to the amend- 
ment of Section 11 and the addition of 
sub-sections (3) and (4) to Section 11 

the Maharashtra Act 14 of 1963 
with effect from. 28th March 1963 and 


whatever doubt may have subsisted 
under the former sub-section (3) of 
Section’ 11, after the addition of sub- 


sections (3) and (4) to Section il and 
the inclusion of Explanation II in Sec- 
tion 12, such doubt has been removed. 
There can be no doubt after this amend- 
ment that the tenant can if necessary 
by his written statement. ask for the 
fixation of standard rent if the other 
conditions of sub-section (4) are ful- 
filed. By virtue of the Explanation II 
the words “standard rent and permit- 
ted increases” used in Section 12 (2) 
and as we have shown used in S. 12 (3) 
would also equally apply to interim 
standard rent and interim permitted 
increases. 
shons is to give to the tenant a further 
right to apply for the fixation of stan- 
dard fent in the event of a suit. 
Ii ‘so,. he has béen given a right 
tc. dispute the standard rent and that 
dispute is the dispute contemplated in 
Saction 12° (3) (a) of the Act. There- 
fore even if the tenant raises a dispute 
ir, answer to a suit for recovery of 
rent, it would be a dispute within the 
meaning of sub-section (3) (a) and would 
take it out of the provisions of sub-sec- 
tion (3) (a) because so long as there 
is a dispute sub-section (3)°(a}) will not 
aply. As regards the theory of a 
vested right accruing in favour of the 
landlord once a notice under Section 
12(2) is served and one month expires, 
the contention is solely based upon 
cərtain remarks of the Supreme* Court 
im the decision in Manorama 5. Masure- 
kar v. Dhanlaxmi G. Shah, 69 Bom LR 
138 at page 140 = (AIR 1967 SC 1078 
aè page 1079). (See the second last 
paragraph)... The passage relied upon 
is as follows :— l 


“The landlord is vested with the 
right to recover possession of the pre- 
mises if the rent is in arrears for a 
period of six months or more, “the 
tenant neglects to make payment there- 
of until the expiration of the period of 
one month after notice referred to in 
sub-section (2),” and the other condi- 
tions of sub-section (3) are satisfied”. 


This case was decided directly under 
Section 12 (3) (a) of the Bombay Rent 
Act but the remarks relied upon were 
made under peculiar circumstances. 
Section 12 (3) (a) as we have pointed 
oat above is subject to four conditions 
namely that the rent must be payable 
monthly, that there must be no dispute 
regarding the amount of standard rent 
o> permitted increases, that such rent 
o> increases should be in arrears for a 


The effect of all these provi-- 
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period of six months or more and last- 
ly that the tenant should be in arrears 
until the expiration of the period of 
one month after the notice. Now in 
the case before the Supreme Court it 
was already established that all these 
requirements had been fulfilled and 
yet the tenant was seeking to establish 
that she was ready and willing to pay 
the rent before the ‘institution of- the 
suit and that she was entitled to protec- 
tion under sub-section (1) of Section 
12, The whole argument = succinctly 
put was (at page 139) as follows:— 


“It is to be noticed that the rent 
was in arrears for a period of more 
than six months. The tenant neglected 
to make payment of the arrears of rent 
within one month of the service of the 
notice by the landlord under sub-sec- 
tion (2) of Section 12. The rent was 
payable by the month, and there was 
no dispute regarding the amount of 
the rent. The case was, therefore, 
precisely covered by sub-secticn (3) (a) 
of Section 12. Nevertheless the appel- 
lant submitted that as she was ready 
and willing to pay the rent before the 
institution of the suit, she could claim 
oe under sub-section (1) of Sec- 
lon had 


It was.in that context and after first 
holding that the requirements of- sub- 
section (3) (a) of Section 12 were duly 
fulfilled, that the Supreme Court said 
that the landlord is vested with the 
right to recover possession of the pre- 
mises. Of course if all the conditions 
of Section 12 (3) (a) are fulfilled then 
a vested right would arise but we do 
not think that the, vested right can arise 
when any one of the conditions of sub- 
section (3) (a) of- Section 12 is not 
fulfilled nor does the Supreme Court 
Therefore the remarks referred 
to do not lay down that as soon as the 
notice is served and one month ex- 
pires a vested right arises in favour of 
the landlord. 


33. For the contention advanced 
on behalf of the landlord that having 
regard to the provisions of Section 12 
the only mode of raising a dispute is 
by application under Section 11 (3) as 
contemplated in Explanation I, reliance 
was placed on the decision of the 
Supreme Court in Shah Dhansukhlal 
Chhaganlal v. Dalichand Virchand Shroff, 
70 Bom LR 714 = (AIR 1968 SC 1109). 
The passage relied on is at page 717 
(of Bom LR) = (at page 1112 of AIR):— 

“Section 12°(1) must be read’ with 
the Explanation and so read it means 
that a tenant can only be considered 
“to be ready and willing to pay” if, be- 
fore the expiry of the period of one 
month after notice referred to in sub- 
section (2), he makes an application to 
the Court under sub-section (3) of Sec- 
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tion 11 and thereafter pays or tenders 
the amount of rent or permitted in- 
creases specified by the - Court. We 
have already noted that the tenant 
made no payment within. the period of 
‘one month of the notice of ejectment 
and although in his written statement 
he raised a. dispute about the standard 
rent he made no application in terms 
of Section 11 (3) of the Act. The readi- 
ness and: willingness to pay has there- 
fore to be judged in the light of the 
facts. of the case. Where as her2 a 
suit is filed on the ground that the 
tenant was in arrears for a period of 
more than 6 months and although vais- 
ing a dispute as to the standerd rent 
or permitted increases. -recoverable 
under the Act, the: tenant makes no 
application in terms of Section 11 (3) 
he cannot claim the protection of Sec- 
tion 12 (1} by merely offering to pay 
or even paying all arrears due from 
him when the court is about to pass a 
decree against him.” 


34. No doubt the passage says 
that the tenant can only be considared 
to be ready and willing to pay if he 
applies in terms of the Explanation but 
Dhansukhlal’s case, AIR 1968 SC 1109 
was not at all concerned with the provi- 
sions of Section 12 (3) (a). The only 
plea that was considered in that case 
was whether the tenant was entitled 
to protection under Section’ 12 (1) and 
it was while considering that plea and 
in the context of ‘that plea that this 
passage occurs. As a matter of fact in 
Dhansukhlal’s case, AIF 1968 SC 1109 
the Assistant Judge had held that Sec- 
tion 12 (3) (b) of the Rent Act applied 
to the case but the. tenant had not ful- 
filled the conditions laid down by Sec- 
tion 12 (3) (b} (see. page 715) anc. in 
the arguments before the High Court 
they themselves observed that “it was 
common grouhd between the parties 
before the Assistant Judge that the case 
of the defendant fell within Section 12 
(3) (b) of the Rent Act” (See page 716). 
Tt was only an additional point taken 
before the Supreme Court that the 
tenant was also entitled to the protec- 
tion under Section 12 (1) which point 
of course was negatived. . Then Their 
Lordships proceeded to consider -whe- 
ther Section 12- (3) (b) had been com- 
plied with by the tenent and in the 
second. last paragraph of the judgment 
(at page 718) they conārmed the view 
taken by the Assistant Judge and the 
High Court that the tenant had not 
complied with Section 12 (3) (b). There- 
fore this decision can be no authority 
for any interpretation or . construction 
of Section 12 (3) (a)- In fact upon the 
concession of the parties Section 12 (3) 
(a) never applied to that case and never 
fell to be considered. We do not think 
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therefore that the remarks referred to 
above can be invoked in aid of any con- 
struction of Section 12 (3) (a). 


35. Another contention raised 
was that the correct date on which the 
existence or non-existence of the dis- 
pute had to be judged is really the date 
of institution of the suit.. This argu- 
ment is sought to be based upon an un- 
reported judgment of the Supreme Court 
in Civil Appeal No. 361 of 1966, Ram- 
chandra Narsay and Co. v, Wamanrao 
V. Shenoy decided on 13-3-1969 and 
reported in the Unreported Supreme 
Court Judgments Vol. I 1369 page 333 
= (reported in AIR 1969 NSC 72). The 
remarks at page 336 on tke third point 
were relied on. A mere perusal of the 
judgment shows that in that case there 
was an assignment of the arrears of 
rent and it was sought to be urged that 
on assignment the rent ceased to be 
rent and became a debt in law render- 
ing Section | 12 (3) (b) inapplicable and 
it was in the context that Mr. Justice 
Hegde made the said remarks (at page 
336) that “on the date the suit was 
instituted there was valid cause of 
action for evicting the aprellant. What 
the Court has to consider in every 
case is whether the suit was validly. in- 
stituted”. These remarks in the cir- 
cumstances of the: case cannot pcssibly 
be taken as a general interpretation of 
Section 12 (3) (a). : 


36. Coming to the decisions of 
this court several decisions were cited 
by either side’ in support of their 
contentions. Some of these are re- 
ferred to in the two.differing judgments 
of this . Court, particularly the decision 
of the Division Bench in Special Civil 
Appln. No. 459 of 1965, decided on 14/15- 
12-1965 (Bom) and of another Division 
Bench taking the contrary view ir Spe- 
cial. Civil Appln, No. 512 cf 1966, decid- 
ed on 2-4-1968 (Bom). There are also 
a number of decisions of single cudges 
of this court. It is unnezessary to go 
into the details of these judgments. 
Most of them are based on one or the 
other cf the views which we hav=2 dis- 
cussed above. So far as we are con- 
cerned, we are clear ‘that the -enant 
can raise a dispute as to the standard 
rent even after the suit is filed by his 
written statement and that would be a 
dispute for the purposes of Section 12 
and that the. dispute contemplated in 
Section 12 (3) (a) is not limited fo the 
dispute within one month of the notice 
under Section 12 (2) as required by 
Explanation I., We have stated our 
reasons for this conclusion and we do 
not think it necessary to consider each 
cases cited individually. We 
answer both the questions in the affir- . 
mative.. The papers will now be sent 
back to the Division. Bench dealing 
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with constitutional matters and the 
costs of this reference will also be sub- 
ject to such orders as they may choose 
to pass. 

Answered in the affirmative. 
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(AT NAGPUR) 
CHANDURKAR AND GATNE, JJ. 


Kisanlal Bachharaj Vyas, Appellant 
y Mohan Chandmal and. others, Respon- 
ents. 


A. F. O. D. No. 14 of 1962, D/- 7-7- 
1971. against order of S5. R. Doiphode Jt. 
Civil J.. Sr. Division, Akola; D/- 9- 0 
1961. 


Bombay High Court Civil Manual 
(Vol. 1) (1960 Edn.) Chapter II, Para- 
graph 7, Note 1 — Presentation of plaint, 
mode of — A plaint presented to the 
clerk of the Court at his residence be- 
yond office hours is deemed to be 
validly presented and validity of such 
presentation is not affected by the provi- 
sions of paragraph 7 especially when the 
Presiding Judge accepts it by passing 
further orders on an application made 


by the plaintiff. (X-Ref:— Civil P. C.. 


(1908), Order 4, Rule 1). Case Law dis- 
cussed. - (Paras 10, 11, 12, 13) 
The instructions contained in para- 

graph 7 not being a rule of the High 
Court under Section 122 of the Civil 
F. C. or under Article 227 (2) (b) of 
the Constitution cannot be taken to pre- 
vent presentation of plaint after office 
hours when the same is not prohibited 
under the statutory provisions of Order 
4, Rule 1 of Civil P. C. (Para 12) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 Bom 34 (V 53) = 

67 Bom LR 231, Gangabai_ v. 

Gaurishankar 5, Il 
(1937) AIR 1937 Bom 25 (V 24) = 

38 Bom LR 1196. Ratan J wae’ 

san v. Bapu Hiraji 
(1914) AIR 1914 Mad 376 (1) (V 1) = 


23 Ind Cas 360, C.-M. Anppava 
Pillai v. Amir Sahib 5, 1 
(1913) ILR 37 Bom 610 = 15 Bom 


LR 765, Hanmant v. Annai Han- 
mant 5, 11 


V. M. Kulkarni, for Appellant; 
Shankar Anand, for Respondents. = 

GATNE, J.:— The appellant who 
was the plaintiff in the Court below ‘has 
a grievance against the order passed by 
the Joint Civil Judge. Senior Division, 
Akola, on August 9, dismissing his suit 
as being barred by limitation, 

2. The suit in question was based 
on a pro-note dated September 11. 1957. 
The pro-note in question was said, to 
have been executed by the first defen- 
Geran n ae ti Neat 
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dant for himself and as manager of 
the joint family consisting of himself 
and defendant No. 2, in plaintiffs fav- 
our for a sum of Rs. 12.500/-. The 
amount claimed in the suit on the 
strength of this pro-note from both’ 
the defendants was Rs. 14,750/-. The 
period of limitation available for a suit 
to enforce the payment of pro-note be- 
ing three years, the plaint in question 
was . required. to be filed in the Court 
on September 11, 1960. But since that 
happened to be a Sunday, the plaint was. 
actually presented on the following day 
when the Court re-opened after the 
week-end i.e., on September 12, 1960. 
It was not, however, presented during 
Court hours or on the court premises. 
What happened was that the plaintiff 
presented -the same to the Clerk of 
the Court at his residence at 10.15 p.m. 
The plaint was .entertained by the 
Judge presiding the Court and further 
orders were passed in the suit. But 
when the defendants were served, they 
contended that’ the suit was barred by 
limitation, because, although it was pre- 
sented on September 12, 1960, it was 
not presented to the Clerk of the Court 
during Court hours on the: Court pre- 
mises but at his residence after Courf 
hours at about 10.15 p.m. That pre- 
sentation, it was contended, was clear~ 
ly invalid and the plaint could not conse- 
quently be deemed to. have been pro- 
perly presented on September 12, 1960; 
and if it was not, it was clearly liable 
to be dismissed on the ground of limita- 
tion. 

- 8. This contention of the defen- 
dants having found favour with the 
learned trial: Judge, the plaintiff's claim 
was dismissed as being barred by limita- 
tion on the short ‘ground that the plaint 
initiating the proceedings was present« 
ed after Court hours at the residence 
of the clerk of the Court and the Clerk 
of the Court on his part had no power 
to receive the same. Since the plaint 
was being dismissed. on a technical 
ground; the learned Judge thought it fit 
to leave the parties to bear their own 
costs. Thus defeated in the Court be- 
low, the plaintiff has come up to this 
Court in -appeal. 


4. - The AT of Mr. Kul- 
karni appearing on behalf of the plain-« 
tiff was that the learned trial Judge 
was in error in taking the view that 
the plaint was not validly presented on 
September 12. 1960. and in holding 
that the suit was consequently barred 
by time. He pointed out that there was 
nothing in Order 4, Rule 1 of the Code 
of Civil Procedure to show that in 
order that the presentation should be 
valid, the plaint must always be pre- 
sented during Court hours and _ tha? 
the Clerk of the Court would have na 
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power to receive the same at his vesi- 
dence after Court hours. He fairly zon- 
ceded that the Civil Manual (Vol I), 
1960 Edition, issued by the High Curt 
of Judicature at Bombay 
provision in paragraph 7 in Chapter II 
that a. plaint may be presented at any 
time during the Court hours to the 
Clerk of the Court or to such officer as 
the Court appoints in this behalf under 
Order 4. Rule 1 of the Code of Civil 
Procedure, or in the absence of that 
officer, to the Judge himself. But his 
argument was that the provisions of 
this paragraph merely amount to instruc- 
tions which do not have the force of 
law and such instructions could not 
consequently override the provisions of 
Order 4, Rule 1 of the Code of Civil 
Procedure and the Clerk of the Court 
could not consequently be precluded 
from receiving plaint at his resid=nce 
after Court hours. It was further p>int- 
ed out that there is a note under para- 
graph 7 in Chapter II of the Civil 
Manual, which says that if a plaint is 
presented beyond Court hours, it will 
be in the discretion of the Judge to 
accept it or not. The submission ikere- 
fore was that in cases where a plaint 
was presented beyond court hours, it 
was open to the Presiding Judge of the 
Court to accept it. or not. and in the 
present case: he must be deemed to 
have exercised his discretion in glain- 
tiffs favour by ratifying its acceptance 
by issuing further orders in the suit. 
Mr. Kulkarni concluded his submission 
by relying on a decision of this Court 
in Ratan Jayakisan v. Bapu Hiraji (38 
Bom LR 1196) = (AIR 1937 Bom 25). 


5. Mr. Shankar Anand  apDear- 
ing on behalf of the respondents. or. the 
other hand. urged that although Crder 
4 Rule 1 of the Code of Civil Proce- 
dure did not contain anything to show 
that the presentation of a plaint made 
at the residence of the Clerk of the 
Court after Court hours would be in- 
valid, the' provisions of paragraph % in 
Chapter IJ of the Civil Manual hac the 
force of law. and the same being bind- 
ing. presentation made in contravention 
of that provision was rightly reccrded 
as invalid by the learned trial Judge. 
According to Mr. Shankar Anand. the 
High Court had the rignt to frame rules 
both under Section 122 of the Coce of 
Civil Procedure and also under Acticle 
227 of the Constitution of India. anc the 
rule in question framed by the High 
Court cannot consequently be allowed 
to be violated as being nothing beyond 
instructions to courts in the mofussil. 
Mr. Shankar Anand, on his part, tried 
to support the judgment of the learn- 
ed trial Judge by placing reliance on 
two decisions of this Court in Hanmant 
y, Annaji Hanmant ( (1913) ILR 37 Bom 
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610) and Gangabai v. Gaurishankar (AIR 
1966 Bom 34) and one decision cf the 
Madras High Court in C. M. Appava 
oe a Amir Sahib, (AIR 1914 Mad 


6.. Now, if we turn to the provi- 
sions of Order 4, Rule 1 of the Code 
of Civil Procedure, all that sub-rule (1) 
says. is that every suit shall be ixstitut- 
ed by presenting a plaint to the Court 
or such officer as it appoints in this 
behalf, and sub-rule (2) provides that 
every plaint shall comply with the 


rules contained in Orders 6 and 7 so 
far as they are applicable. There is, 
therefore, nothing in sub-rule (4) to 


indicate that a plaint must be present- 
ed on the Court premises or during 
Court hours. Al that is required is’ 
that it should be presented tə the 
Court or such officer as it atrpoints 
in this behalf. The plaint in this 
case could, therefore, have beer pre- 
sented to the Presiding J udge or 
such officer as was appointed ir. this 
behalf. and the officer in this behalf 
under Section 40 of the Bombay Civil 
Courts Act. 1869, was clearly the Clerk 
of the Court. The plaint could conse- 
quently be properly presented to the 
Clerk of the Court, and there is nothing 
in sub-rule (1) to indicate that it could 
not have been presented to him at his 
residence after Court hours. 


7. The trouble in tais case arose 
because of a certain provision appear- 
ing in the Civil Manual. (Volume J, 
1960 Edition. Chapter II of that Civil 
Manual relates to institution of suits 
and certain instructions have ir that 
Chapter been issued regarding th= pre- 
sentation, examination and regis-ration 
etc., of plaints. Paragrath 7 in that 
Chapter provides that a plaint may be 
presented at any time during the Court 
hours to the Clerk of the Court or to 
such officer as the Court appoints im this 
behalf under Order 4, Rule 1, Civil 
Procedure Code, or in the abserce of 
such officer, to the Judge himself. 
Therefore, even under this paragraph 
what is contemplated is rresentation of 
the plaint to such officer as the Court 
appoints under Order 4, Rule 1. Since 
the officer appointed under this provi- 
sion was admittedly the Clerk cf the 
Court, presentation of the plaint to the 
Clerk of the Court was clearly germis- 
sible under this paragraph. The diffi- 
culty arises because the paragrapn says 
that the plaint may be presented at any 
time during the Court hours. The ques- 
tion is whether the instruction vegard- 
ing the plaint being presented during 
the Court hours ought to be so strictly 


_construed so as to render any vilation 


of that provision fatal to the valid pre- 
sentation of the plaint. It seems to 1s that 
on a true construction of the prowisions 
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of paragraph 7 all that is intended in that 
paragraph is that ordinerily a plaint shall 
be presented at any time during the 
Court hours. The provision is permis- 
sive and not prohibitive. The paragraph 
does not say that no plaint shall be pre- 
sented to the Clerk of the Court out- 
Side the Court hours, and it is, there- 
fore, necessary to construe the existing 
provision in the paragraph so as to be 
in harmony with the provisions of 
Order 4, Rule 1 of the Code of Civil 
Procedure. If the construction which 
we propose to adopt is accepted, such 
harmony would clearly be achieved. 


g. It must further be remember- 
ed that the Civil Manual merely embo- 
dies the rules and instructions for the 
‘guidance of the Civil Courts and officers 
subordinate to it and the same were 
issued in order to ensure uniformity in 
the rules and practice in all parts of 
the State. The argument of Mr. Shan- 
kar Anand that all the instructions con- 
tained in the Civil Manual must be 
deemed to be rules framed by the High 
Court under Section 122 of the Code of 
Civil Procedure is not, in our view, 
valid. Under. Section 122, High Courts 
not being the Court of a Judicial Com- 
missioner may, from time to time after 
previous publication, make rules regu- 
lating their own procedure and the 
procedure of the Civil Courts subject to 
their superintendence, and may by 
such rules annul, alter or add to all 
or any of the rules in the First Sche- 
dule, But every instruction contained 
in the Civil Manual cannot obviously 
be regarded as rules framed under this 
provision. There is a separate printed 
booklet of rules made by the High Court 
of Judicature at Bombay under Sec- 
tion 122 of the Code of Civil Procedure, 
Those rules came into effect on Nov- 
ember 1, 1966, and one of those rules 
contains an amendment to the provi- 
sions of Order 4, Rule 1 of the Code 
of Civil Procedure, with which we are 
not concerned in this appeal. We have 
only referred to those rules to point 
out that they are clearly distinct and 
separate from the instructions contain- 
ed in the Civil Manual and the instruc- 
tions contained in paragraph 7 in 
Chapter II of the Civil Manual cannot, 
in our view, be regarded as a rule hav- 
ing the force of law. 


9. Under Article 227 (1) of the 
Constitution of India, every High Court 
has superintendence over all courts and 
tribunals throughout the territories in 
relation to which it exercises jurisdic- 
tion, and Article 227 (2) (b) provides 
that without prejudice to the generality 
of the foregoing provision, 
Court is competent to make and issue 
general rules and prescribe forms for 
regulating the practice and proceedings 
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of such courts. But this power is sub- 
ject to the proviso which says: 


“Provided that any rules mada, 
forms prescribed or tables settled under 
clause (2) or clause (3) shall not be in- 
consistent with the provision of any law 
for the time being in force, and shall 
require the previous approval of the 
Governor.” 


Nothing has been shown to us to indi- 
cate that the instructions contained in 
paragraph 7 in Chapter IL are rules 
framed by the High Court under Arti- 
cle 227 (2) of the Constitution of India 
after obtaining the requisite approval of 
the Governor. 


10. Mr. Shankar Anand invited 
our attention to the fact that so far as 
the provisions contained in sub-para~- 
graph (25) of paragraph 504 of Chap- 
ter XXVI at page 219 of the Civil 
Manual, 1960, (Volume I) are concerned, 
a certain amendment was made by the 
High Court in exercise of the powers 
conferred by Article 227 of the Consti- 
tution of India, and with the previous 
approval of the Governor of Bombay, 
but those are provisions concerning the 
surcharge to be levied on all copying, 
comparing and translation fees ete. 
Merely because that provision was made 
by way of a rule framed under Article 
227 of the Constitution, it does not neces- 
sarily follow that the provision in 
paragraph 7% with which we are con- 
cerned was also a provision PRORU 
on the sarme footing. 


11. The two Bombay cases re- 
ported in ( (1913) ILE 37 Bom 610) and 
(ATR 1966 Bom 34) cannot also be of 
any assistance to Mr. Shankar Anand 
for the simple reason that the rule 
which was considered by this Court 
in these cases was regarded as a rule 
under the provisions of the High Courts 
Act and that rule contained in Civil 
Circular 51 of 1890 clearly required the 
Lower Court of appeal to write a judg- 
ment while dismissing an appeal under 
Order 41, Rule 11 of the Code of Civil 
Procedure, although there was nothing 
to that effect in Order 41, Rule. 11 it- 
self. In the present case, the instruc- 
tions contained in paragraph 7 in Chap- 
ter II do not amount to a rule issued 
by the High Court either under Sec- 
tion 122 of the Code of Civil Procedure 
or under Article 227 (2) (b) of the Zon- 
stitution of India. In AIR 1914 Mad 
376 (1) on which Mr. Shankar Anand 
wanted to rely, it has been held that 
the presentation out of office hours 
of a plaint to an officer of Court autho- 
rised to receive plaints within office 
hours only is not a presentation unless 
ratified by the Court on that very day. 
The judgment consists of only two small 
paragraphs and the rule examined by 
the High Court is nowhere to be seen 
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therein. But from the view. taken by 
the High Court, it appears that under 
that rule an officer of the Court was 
authorised to receive .plaints within 
office hours’ only. In the way we read 
paragraph: 7 in’ Chapter II of the Civil 
Manual, no such limitaticn is placed’ on 
the: powers of the Clerk of. the Court 
in this State. —. 


12, In 38 Bom LR 1196 = (AJR. 


1937 Bom 25) ‘the plaintiff, was ' suing 
on a bond and the last day for filing 
a suit so as to bring it within the period 
of limitation was February 28, 1933. At 
li p. m. on that day Ratan presented 
his plaint to the Clerk of the Subordi- 
nate Judge’s Court in which’ the plaint 
was to be filed, at the clerk’s private 
house. ` Both the Courts -below . held 
that the Clerk of the Court had no 
power to accept it after Court hours 
and the matter consequently came up 
‘before the High Court in revision under 
Section 115 of the Code of Civil Proce- 
dure.. Beaumont, C. J. then examined 
the provisions of Order 4, Rule 1 of 
the Code of Civil Procedure and aa 
that the Clerk of the Court, who . 

authorised to accept plaints under Sec. 
tion 40 of the Bombay Civil Courts Act, 
1869, may accept a plaint outside “office 
hours and outside the: Court buildings, 
though he ‘is not bound te do so, as 
there is nothing in Ordar 4, Rule. 1 of 
the Code of Civil Procedure to’ suggest 
that a plaint must be presented during 
Court hours or within the precincts . of 
the Court:. The .learned trial Judge 
found difficulty in accepting this ruling 
because of the provisions :cf paragraph 7 
in Chapter II of the Civil Manual, 1960 
Edition. If we.read: the provisions of 
that paragraph in the way we have 
done, ` there ` may be. no conflict between 
the provisions of that paragraph and 
the statutory. requirements. of Order 4, 
Rule 1 of the Code of Civil Procedure. 


13. Jn the view we have taken 
the learned Judge .was in error in tak- 
ing the view that a plaint presented to 
the. Clerk .of the Court at his residence 
outside Court hours .could not be re- 
garded as having been validly present- 
ed. Any way, Note 1 appearing below 
paragraph 7 in Chapter II of the Civil 
Manual says that. if a plaint is: pre- 
{sented beyond Court hours, it will be 
in the discretion of the Judge to ac- 
cept it or not. If the Presiding. J udge 
of the Court at Akola was of the view 
that the Clerk. of the Court ought not 
to have received the plaint at his re- 
jsidence on the ‘night of September 12, 
1960, he would “have clearly- rejected 
the plaint. on the following day on the 
ground of its being barred by limita- 
tion under Order 7, Rule 11 of the Code 
of Civil Procedure. But far from do- 
ing anything.of that kind, what he seems 
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to have done was to. sign the Roznama 
to entertain the proceedirgs and to 
pass further orders on an application 
made by the plaintiff. The learned 
Judge must in the circumstances be 
deemed. to have ratified the presenta- 
tion of the plaint on the previous night: 
On this :ground. also the . difficulty of 
limitation would not come in the way 
of the plaintiff. - 


- - 4, In the view we have. taken, 
the appeal is allowed, the trial Court's 
order dismissing the suit is set aside 
and the suit is remanded to the trial 
Court for being: proceeded with. and 
disposed of according to law. . There 


‘shall be no order about the costs of 


this ipvpeeh 
Appeal allowed. 
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CHANDRACHUD. AND MALVAN- 
KAR, JJ. 


Panduro: Narayan Salunke, Ap- 


. pellant. v, Sindhu and another, Respon- 


dents. 

A. F. A. D. No.. 623 of 1963, D/- 
4-12-1970, against decision of P. S. 
Dhamane Asst: J a in Appeal ‘No. 
859 of 1961. 

Hindu * Widows’: -Re-marriage Act 
(1856), . Section 2 — The section is limit- 
ed in its application only to the pro- 


_perty in which Hindu widows have a 


limited estate. It does not 
property held by a du widow as a 

or absolute owner. (X-Ref:— Hindu ` 
Succession Act (1956), Section 14 /1).) 

(Paras 10, 14) 

Section 2 governs (1) ell rights and 
interests which a Hindu widow may 
have in her deceased husband’s apie 
perty by way of maintenance, (2) . 
rights - and interests which she hes 
have in her deceased husband’s prcperty 
by . inheritance to him or to his lineal 
successors’ and (3) all. rights and inte- 
rests which she may have in her de- 
ceased husband’s. property by virtue of 
any. will or testamentary disposition con- 
ferring upon her, without express per- 
mission. to remarry, only a limited in~ 
terest in such property with no power 
of alienating the same. ` The . section 
provides that the’ rights and interests 
of a Hindu widow in these three clas- 
ses of properties shall cease upor. her 
re-marriage and shall detarmine as if 
she had then’ died. All’ the three clas- 
ses of property on which Sec. 2 ope- 
rates are limited interests. Inheritance 
as. contemplated by the second limb of 
is the inheritance in the 
nature. of a betes estate. 

+ (Paras 7, 9} 


apply to 
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Section 2 being applicable to limit- 
ed estate the question of it being in- 
consistent with Section 14 (1) of the 
Hindu Succession Act does not arise. 
However, if it is assumed that Section 
2 is applicable to full ownership then 
it cannot be said that there is no in- 
consistency between the two sections. 

(Para 16) 

A Hindu widow who has inherited 
property from her deceased husband 
and who becomes its absolute owner 
after commencement of the Hindu Suc- 
cession Act (1956) does not on her re- 
marriage forfeit her right to sell the 


property. Section 2 .of the Hindu 
Widows’ Re-marriage Act (1856) does 
not operate as a bar. (Para 17) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 1730 (V 57) = 
(1970) 3 SCR 894, Punithavalli 
Ammal v. Ramalingam 16 

(1965) ILR (1965) Cut 398 = 31 Cut 
LT 570, Ballabha Pani v. Jasodhara 


Pani 
(1957) AIR 1957 Mad 534 (V 44) = 
1957-2 Mad LJ 182, Thangavelu 


13 


Asari v. Lakshmi Ammal 12 
(1953) AIR 1953 Mad 977 (V 40) = 

1953-1 Mad LJ 669, Lakshmi 

Ammal v. Thangavel Asari 12 


(1947) AIR 1947 Mad 163 (V 34) = 
1946-2 Mad LJ 377, Bangaru 
Reddi v. Mangammal il 


V.. N. Gadgil, for Appellant: G. K. 
Oak. for V. B. Rege, for Respondents 
Nos. 1 and 2. 


l CHANDRACHUD, J.:— Two impor- 

tant questions arise in this appeal : (1) 
Whether Section 2 of the Hindu Widows’ 
Re-marriage Act, 1855 (Act XV of 1856) 
hereinafter called “the Act of 1856” is 
restricted in its application to property 
in which Hindu widows have a limited 
estate and (2) whether Section 2 of the 
Act of 1856 is inconsistent with Sec- 
tion 14 (1) of the Hindu Succession, Act, 
1956 (Act XXX of 1956) hereinafter call- 
ed “the Act of 1956”. 

3. One Bhika Shirke died on the 
13th of June 1956 leaving behind him 
his daughter Sindhu, who is the plain- 
tiff and his widow Chandrabhaga, the 
2nd defendant. On the 17th of June 
1956, the Act of 1956 came into force. 
In October 1956, Chandrabhaga re- 
married. On the 16th of December 1958, 
she sold to the ist defendant the pro- 
perty which she had inherited from her 
husband and of which she was posses- 
sed. 


3. Sindhu filed the present suit 
in 1960 for possession of that property 
on the ground that her mother had for- 
feited her interest in it on the date of 
her re-marriage in 1956 and therefore, 
she had no right to sell the property to 
the ist defendant. 
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ALR 


å. The trial Court dismissed the 
suit holding that the 2nd defendant did 
not forfeit her interest in her husband’s 
property on account of her re-marriage 
and, therefore, she could pass a valid 
title to the Ist defendant. The appeal 
filed by the plaintiff against that deci- 
sion was allowed by the learned Assis 
tant Judge, Poona, who held that the 
second defendant forfeited her righi 
to her husband’s property on her re 
marriage and that the alienation effect 
ed by her in favour of the ist defen- 
dant was therefore void. 


5. The lst defendant has file 
this appeal against that decree.. Thi 
appeal came up for hearing befor 


Vaidya, J.. on the 3lst of July 197C 
As it involves important questions o 
law on which there could be a diffe 
rence of opinion, the learned Judge re 
ferred the appeal to a Division Bench 


6. The first question which fall 
for decision is whether Section 2 of th 
Act of 1856 governs only limited estate 
held by widows or whether it applie 
them absolutel 
The section reads as follows:— 


“All rights and -interests which an 
widow may have in her deceased hus 
band’s property by way of maintenance 
or by inheritance to her husband or t 
his lineal successors, or by virtue o 
any will or testamentary disposition con 
ferring upon her. without express pel 
mission to re-marry, only a limited in 
terest in such property, with no powe 
of alienating the same, shall upon he 
remarriage cease and determine as : 
she had then died: and the next heir 
of her deceased husband. or other per 
sons entitled to the property on he 
death, shall thereupon succeed to th 
same”. 


T. It is clear that Section 2 gov 
erns (1) all rights and interests whic 
a -Hindu widow may have in her de 
ceased husband’s property by way «í 
maintenance, (2) all rights and interes 
which she may have in her decease 
husband’s property by inheritance. i 
him or to his lineal successors and (i 
all rights and interests which she ma 
have in her deceased husband's propert 
by virtue of any will or testamentar 
disposition conferring upon her. withotr 
express permission to remarry, only 
limited interest in such property wit 
no power of alienating the same. Tk 
section provides that the rights and ir 
terests of a Hindu widow in these thre 
classes of properties shall cease upo 
her re-marriage and shall determine : 
if she had then died. As a consequenc 
of this cessation of interest and the fi 
tional death of the widow, the next hei 
of her deceased husband or other pe} 
sons entitled to the property on he 


also. 
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death become entitled 
that property. 


8. Out of the three classes of 
property on which Section 2 opera7es, 
the first and third are limited interests — 
the former by necessary implication 
and the latter in terms. The interest 
of a Hindu widow in her husband’s pro- 
perty by way of maintenance was al- 
ways in the nature of a limited interest 
prior to the enactment of the Act of 
1956. The third class of property on 
which Section 2 operates is in terms 
described as “an interest which a wicow 
obtains under a will which confers a 
limited interest on her, without 2X- 
press permission to re-marry and with 
no power of alienating the same”. 


| 9. What has therefore to be de- 
termined is whether the second cate- 
gory of property on which Section 2 
opezates is the interest known to Hindu 
law as the “limited estate” of a Hindu 
widow or whether it also covers fro- 
perty of which she is a full or absołute 
owner. Now it is true that the parti- 
culer clause of Section 2 which relates 
to property which she gets by inheri- 
tance to her husband cr to his lineal 
suecessors is not qualified by words of 
limitation indicating that the inheritance 
should be in the nature of a limited 
estate. The reason, however, why a 
limiting phrase which occurs in regard 
ito the third category of property Coes 
not occur in regard to the first two cate- 
gories is that prior to the Act of 
1955, the interest of a Hindu widow in 
her husband’s property by way of *main- 
tenance and her interest in property to 
which she succeeded as a Hindu widow 
lwas always in the nature of a lim-ted 
‘estate. The Hindu Womens’ Rights to 
iProperty Act, 1937 enlarged the interest 
of a Hindu widow in her husband’s pro- 
perty to some extent, but that enlazge- 
ment was quantitative and not qualta- 
tive. Under sub-sections (1) and (2° of 
Section 3 of that Act. she acquired an 
interest which she did not formerly 
possess but under sub-section (3) she got 
it as “the limited interest known as a 
Hindu Women’s estate”, When the Act 
of 1856 was passed. it was therefore un- 
necessary to qualify the second clause 
of Section 2, any more than its ärst 
clause. by words indicating expressly 
that the provision was intended to 
apply to such property only as was 
held by Hindu widows as a_ limited 
estate. Inheritance necessarily meant 
inheritance in the nature of a limited 
estate. 


10. In our opinion, therefore, 
every one of the three limbs of Sec- 
tion 2 of the Act of 1856 applies to 
limited estates only in the hands of 
Hindu widows. Section 2 has no ap- 


to succeed to 
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plication to property held by a Hinduj 
widow as a full or absolute owner. 


11. This question has come be- 

fore the High Courts in many cases 
and the view taken therein is similar 
to the one which we have taken, In 
Bangaru Reddi v. Mangammal, 
1947 Mad 163, Rajamannar. J., held that 
S. 2 of the Act of 1856 has no effect on 
property belonging to the Hindu widow 
absolutely on the date of her re-marriage. 
According to the learned Judge the 
words “as if she had then died” supply 
the criterion for adjudicating on the 
rights and disabilities of the widow on 
her re-marriage. “AIL the results which 
would follow on the remarriage are re- 
sults which would ensue if she had 
died on the date of the rernarriage. In 
other words, if she had only a limited 
and life interest then that would cease; 
but if she had an absolute estate that 
would not cease”. 


12. A similar view was taken by 
Subba Rao, J. (as he then was) in Lak- 
shmi Ammal v. Thangavel Asari, ATR 
1953 Mad 977. The learned Judge held 
that a combined reading of Sections 2 
and 5 of the Act of 1856 indicates that 
the forfeiture of property by a Hindu 
widow on re-marriage is confined to the 
category of cases specified in Section 2 
and that the section applies to limited 
estates only. “The section will not 
apply to an absolute interest legally ac- 
quired by the widow’. This decision 
was affirmed by a Division Bench in a 
Letters Patent Appeal (Thangavelu 
Asari v. Lakshmi Ammal, AIR 1957 Mad 
534). It was held that it is only when 
the widow is in enjoyment of rights and 
interests of a limited amplitute that 
Section 2 can apply and thet ‘there is a 
clear indication in the provisions of 
the section that any property to which 
the widow may become entitled abso- 
lutely will not be forfeited on her re- 
marriage,” 


13. The judgment in  Ballabha 
Pani v. Jasodhara Pani, ILR (1965) Cut 
398 is even more directly in point. In 
that case, a Hindu widow obtained a 
decree for a declaration of her title and 
for possession of property belonging to 
her husband. She remarried after the 
preliminary decree was passed and 
when she filed an application for mak- 
ing that decree final, th2 judgmentf- 
debtors objected that she had for- 
feited her right to the prcnperty of her 
husband and therefore, she could noi 
maintain the final decree proceedings. 
The learned Single Judge of the Orissa 
High Court rejected this contention on 
the ground that Section 2 of the Acf 
of 1856 “has no application to the pro« 
perties in which the widow has aecquir- 
ed an absolute interest on the date of 
her remarriage”. 
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14, On the first question, we are, 
therefore, of the view that Section 2 
of the Act of 1856 applies only to limit- 
ed estates of Hindu widows and that it 
cannot operate on property of which 
they are full or absolute owners, 


15. In view of this conclusion, 
the second question does not really 
arise because that. question assumes 
that there is an inconsistency between 
Section 2 of the Act of 1856 and Sec- 
tion 14 (1) of the Act of 1956 under 
which “Any property possessed by a 
female Hindu, whether acquired before 
or after the commencement of this Act, 
shall be held by her as -full owner 
thereof and not as a limited owner”. 
There is therefore no scope for apply- 
ing the provision contained in Section 
4 (1) (b) of the Act of 1956 which says 
that save as otherwise expressly provid- 
ed in the Act, any law in force 
immediately before the commencement 
of the Act “shall cease to apply to 
Hindus in so far as it is inconsistent 
with any of the provisions contained in 
this Act’’. 

16. Mr. Oak, appearing for the 
respondent, says that even if Section 2 
of the Act of 1856 were to operate ‘on 
property held by a Hindu widow as a 
full owner, there would be no incon- 
sistency between it and Section 14 (1) 
of the Act of 1956 because even if the 
widow would forfeit her interest in that 
property on her remarriage, she would 
still form a fresh stock of descent under 
Section 15 (1) of the Act of 1956 and 
therefore, an.essentis] attribute of her 
full ownership in her husband’s pro- 
perty shall have been preserved. Strict- 
ly, it is unnecessary to consider this 
argument because we have taken the 
view that Section 2 does not operate on 
property held by a Hindu widow as. a 
full owner. But we would like to say, 
that the argument is unsustainable, In 
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the first place, Section 15 (1) of the Act 
of 1956 would have no application be- 
cause if on re-marriage the widow for- 
feited her interest in her husband's 
property, that property would cease to 
be hers and the rules of devolution 
laid down in Section 15 could not be 
invoked so as to treat her as a fresh 
stock of descent. Secondly, if Sec. 2 
operated on full ownership also, the 
widow would forfeit her right to deal 
with property of which she is an abso- 
lute owner, which would mean destroy- 
ing an important attribute: of ful 
ownership. Full ownership connotes a 
free right of disposal. Therefore, ii 
section 2 of the Act of 1856 were to be 
construed so as to govern property oj 
which the Hindu widow is a full owner 
there would be a fundamental incon- 
sistency between it and Section 14 (1) 
of the Act of 1956. In that event, Sec- 
tion 4 (1) (b) of the latter Act would 
have come into play. As observed by 
the Supreme Court in -Punithavalli 
Ammal v. Ramlingam, AIR 1970 SC 
1730 the rights conferred on a Hindu 
female under Section 14 (1) of the Act 
of 1956 constitute a clear departure from 
the Hindu law, texts or rules and thal 
from. a plain reading of that section if 
is clear that the estate taken by a Hindt 
female under it is an absolute one anc 
is not. defeasible under any _  circumst- 
ances. “The ambit of that estate can- 
not be cut by any text, rule or inter- 
pretation of Hindu law”. 


17. -For these reasons, we allow 
the appeal, set aside the decree passed 
by the learned Assistant Judge and res- 
tore that of the trial Court. The plain- 
tiff’s suit will stand dismissed but in 
the circumstances, there wili be ne 
order as to costs. 


Appeal allowed. 
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Jhimi Bajoria,*Mst. v. Commissianer of 
Income-tax (Central), Caleutta tJan} 18 
Jogendra Nath Chatterjee v. State of 
West Bengal Noy) 458 
(Nov) 482 
(Mar) 122 


Joy Kissen Arora v. Raghunath Prosad 
Gupta i 
Jyotirmoy Bose v., Union of India 
Kali Kinkar Kundu v. Sadhan Chandra 

Dey (Apr) 171 
Kalinga Air Lines Private Ld. v. 

Income-tax Officer, Central Circle (Nov) 476 
Kamal Singh Kothari v. M/s. Kher. 

chand Rajkumar (Nov) 479, ` 
Krishna Kumar Khemka v. Jagadish 

Narayana Bhan (Aug) 322° 
Lakshmi Bala Chanak v. Brojendra Nath 

ain 

Lakshmi Kanta Jha v. Nilkanta Ghosal 
Lalua Shaw v. Anil Bh. Ganguly 
Latika Sarma Sarkar v. University of 
Calcutta 


(Cec) 504 
(Cec) 539 


(Jan) 243:- 
(May) 224 
(Aug) 330, 


(Cct) 436 P 


Bengal Medical Hall (Ang) 345 

Mabiya Khatun Bibi, Mst. v. Shaikh 
Anwar Ali 

Madhusudhan Debnath v. Racharanf 
Mondal 

Mahadev Shaw vy. Corporation cf Cal. 
cutta 

Maheswar Swain y. M/s. Bidyut Probha 
Art Press 

Mahua v. Union of India (Lec) 507 

Mansa Ram Zade v. Hindusthan Steel 


Ltd. (May) 178 
Mokshada Sundari Ghose vy. Union of 
India (Nov) 480 


(May) 218 
(Cec) 534 
(Apr) 161 
(Nov) 455 
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Muktipada Ghosh v. State of West 
enga 


(Nov) 451 
Munshi Hossain Baksh* y. Khudiram 


Mukherjee (Sep) 876 
Nalini Kanta Laskar v. Mis. Satish 
Chandra Rana (July) 275 


Narayan Choudhury v, Radha Gobinda 
Dutta 


Nathmull Poddar v. Salil Kumar Chakra- 
or 
Nimal Kumar Moulik v. . Champabala 


Roy - 
Nrishingha Murari v. Ajit Kumar 


P. C. Ray and Co. (India) Pvt. Ltd, y. 
‘Union of India 
Paramanand Lokumal v. M/s. Khuda. 
badi Bhaibund Co-operative Credit 
Bank Ltd. (Jun) 261 
Paresh Chandra v. Regional Transport 
Authority, Calcutta (Dee) 510 
Parul Bala Dassi v. Bangshidhar Nandi (Jun) 270 
Pijush Kanti Ghosh v. Sm. Maya Rani ` 
Chatterjee (Jun) 229 
Probhat Kumar v. Sukriti (Jan) 1 (SB) 
(Apr) 159 


(Feb) 53 
(Feb) 93 


(May) 213 
(Dec) 512 


oo Nath Das v. Sarat Chandra 


arui 
Radheshyam Kamila v. Kiran Bala Dasi (Aug) 341 
Rajendra Nath Sarkar v. Gour. Gopal 

(Apr) 163 


Ghosh 
(July) 313 


Rajputana Trading Co. Pvt. Ltd. v. 

Malaya Trading, Agency 

Dey (Sep) 883 
Ranadeb Choudhuri y. Land Acquisi- 

tion, Judge (Sep) 368 


Rameshwar Chand v. Sadhaz Chandra 
Ranjit Ghosh v. Hindusthan Steel Ltd.: (Mar) 100 


Ratan Lal Singh v. Gezer Bros (Pyt.) 
Ltd. (Oct) 439 
Roy, K. P. v. D. Rudra (Noy) 461 


Sailaja Kanta Mitra v. State of West 


Bengal (Mar) 187 
Sailendra Nath Ghosal v. 8. Ena Dutt 


(Aug) 33L 


(Oct) 407 


Sailendra Nath Neogy v. Purnendu Sen (Apr) 169 
Satyanarayan Nathany v. Union of India 


l (Apr) 167 
Sayambari Dassi v. Dwijapada Naskar (Oct) 435 
Serajuddin and Co. v, State of Orissa (Oet) 414 


» 


Shalimar Paints Ltd. v. Third Industrial 


Tribunal of West Beng (Feb) 90 
Shew Bhagwan Goanka v. Collector of 
Customs (Mar) 112 
Sisir Kumar Ghose y. University of 
North Bengal (Oct) 402 
Sisir Kumar Mukherjea v. Kanyalal 
ewar ` (Feb) 87 


Soumendra Kumar Dutta v, Sree Sridhar 


Jew. (June) 264 
State of West Bengal v. Manish Maity (July) 281 
State of West Bengal v. National’ 

Rubber Manufacturers Ltd. (July) 301 
State of West Bengal v. M/s. Oswal 

Jain and Co. (Nov) 457 

(Sep) 389 


Sushil Chandra Ghosh y. State of West 
Bengal 


Sundardas Thackersay & Bros. v, New 


Commercial Mills Co., Ltd. (Sep) 898 
Tarabai Mohata v. Union of India (June) 225. 
Tilak Pakhira, Smt. v. Satish Chandra . 

Pradhan (May) 180 
Tippoo, E. H. v. Chief Justice of India (Sep) 354 
Uma Charan Roy v. Sm. Kajal Roy (July) 307 
Union of India v. Baijnath Sarda (Feb) 56- 


` mm ——— Y, Mis. Great American 





Insurance Go., Ltd. (Nov) 491 
et sans v. Khalilur Rahman (Aug) 347 
—-——= y, Ratilal Jadavji (Dec) 515 





walla 
University of North Bengal v. Sisir 
Kumar Ghosh , (July) 293 
Unity Company Private Ltd. v. Diamond 
Sugar Mills (Jan) 18 
Upendra Kumar Nandi v. Union oł 
India (Apr) 174 


wom y, Sree Narayan Agar- 
(Nov) 449 





SUBJECT INDEX - 


Advocates Act (25 of 1961), Pre.—See Ccn- 
ititution of India, Art. 14 (Sep) 854B 


Arbitration Act (40 of 1940), S. 17—See 
also Registration Act (1908), S. 49 

(Feb) 65B 
--—S, 17 — Appeal against order of dis- 
missal of an application setting aside 
award allowed—Effect (Dec) 512A 


——S, 84—Suit for dissolution of partn2r- 
ship — Discretion to stay suit —Just and 
aquitable ground under S. 44 (f) and (2), 
artnership Act — Court should not stay 
mit ` (July) €17 


~——S. 34 — Stay of suit — Pre-agreement 
‘laim joined with post-agreement cla-m 
n one suit — Stay of suit wholly or orly 
n part cannot be granted on basis of 
arbitration clause in agreement 

(Sep) 393A 


——S. 39 —See Ibid, S. 17 (Dec) 512A 
3ar Councils Act (88 of 1928), S. 14— Right 
X a person to practise legal profession 
van be exercised subject to conditicns 
mposed by S. 14 


3engal Motor Vehicles Rules (1940), Rule 
3 (d) — Regional Transport Authority — 
sonstitution of -Quorum—R.T.A. consist- 
ng of three members— All members parti- 
xipating in deliberations but adjourniag 
natter to another date for want of time— 
Proceeding signed by two members whz-le 
hrd signed it on earlier date — No sub- 
itantial irregularity or breach of duty 
(Apr) 171B 


3enzal Municipal Act (45 of 1932) 
See under Municipalities, 


3engal Public Demands Recovery Act (8 of 
'913), S. 7 — Notice in form No. 3 pres- 
ibed by R. 84 signed on a date subse- 


juent to date of filing of certificate cannot. 


nvalidate the notice and the certificate 
sroceedings. It is merely a defect in the 
orm of notice and would be validated by 
n» 2 W. B. Act (11 of 1961) (July) 801B 


Jongal Public Demands Recovery (Valida- 
ion cf Certificates and Notices) Act ( W. B. 
Kot 14 of 1961), Pre,—Statement of Objects 
ind Reasons cannot be used to control 


slear and unambiguous language of Pre- 
mhla and & 9 : (Tuly ROT À 


(Dec) 519C 


Bengal Public Demands Recovery (Valida. 
tion of Certificates and Notices) Act 
(contd.) 

—— 5, 2—See 
(1) Ibid, Pre (July) 801A 
(2) Bengal Public Demancs Recovery 

Act (3 of 1913), S. 7 (July) 301B 

Bengal Tenancy Act (8 of 1885) 

See under Tenancy Laws. 


Caloutta City Civil Court Act (24 of 1983), 


S. 5 (2) —-See Copyright Act (1957), S. 62 
(Nov) 455 
Calcutta High Court Appellate Side Rules 


See under High Court Rules and Orders 


Calcutta High Court Criminal Rules and 
Orders 


See under High Court Rules and Orders 


Calcutta High Court (Jurisdictional Limits) 
Act (18 of 1919) 


See Constitution of India, Art. 14 
(Sep) €54B 
Calcutta High Court (Original Side) Rules 
See under High Court Rules and Orders, 


Calcutta Improvement Act (5:of 1914), S. 9 
(as amended by W. B. Act 82 of 1955)— 
Not retrospective — Material date for 
finding market value of lands for payment 
of compensation is date of publication of 


‘land acquisition notification under un- 


(Sep) 389 


Caloutta Municipalities Act (33 of 1951) 
See under Municipalities, 


Caloutta Port Act (8 of 4890), S, 142— 


amended section 


Expression ‘act done’ — Includes cass of .- _- 


omission to deliver goods (Jan) 17A 


——S. 142 — Limitation — Court should / 3 


not substitute statutory language by any 
extraneous considerations whether of 
equity or otherwise (Jan) 17B 


Calcutta Thika Tenancy Act (2 of 1949) 
See under Tenancy Laws. 


Calcutta Thika Tenancy (Second Amand- 
ment) Act (29 of 1969) . 
See under Tenancy Laws. 

Calcutta University Act (2 of 1966) 


See under Education. 
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Carriers Act (8 of 1885), S. 2— For a com- 
mon carrier carriage and transport. of 
goods for hire as a business essential 

(Nov) 494A 
——5,8— A common carrier to divest 
himself of his liability must show that in 
accepting a particular contract he was 
departing from his usual business and 
engaging in different type of business 
from that of a common carrier 


(Nov) 494B. 


——S. 8 — Loss of damage arising from 
criminal acts of carrier or his servants — 
Liability of ıhe common carrier cannot be 
limited by any contract (Nov) 494F 


Charitable and Religious Trusts Act (14 of 
4930), S. 7 — Application for seeking 
Court’s opinion as to whether certain 
_ shares belonging to trust in certain Com- 
panies mean “fund” within S. 13 (2) (hb) 
as amended by Finance Act, 1970— Notice 
to I. T. Officer not necessary (July) 290 
~——§. 18 (2) (b) — See ibid, S. 7 

l (July) 290 
Citizenship Act (87 of 1955), S. 5 — See 
Civil P, C. (1908), O. 39, R. 2 (Dec) 507C 


S. 9 (2) — Determination of citizen- 
ship (Dec) 507A 


Citizenship Rules (1956), R. 30 — See 

Citizenship Act (1955), S. 9 (2) 

aie (Dec) 507A 

Civil Procedure Code (5 of 1908) . 
Pre—See l 

(1) Calcutta Port Act (1890), S. 142 

i (lan) 17B 

(2) Representation of the People Act 

(1951), S. 26 (Nov) 461A 

(8) West Bengal City Civil Court Act 

(21 of 1953), S. 21 (Nov) 471 

——§. 2 (4) — See Copyright Act (1957), 

S. 62 (Nov) 455 

——S,. 4—See ibid, S., 141 (Mar) 187 


S, 9 — Suit of civil nature — Suit for 











~-~, declaration of right to renewal of lease 


' and for declaration that order refusing to 
renew the lease is illegal, is such suit 
(July) 281A 
——S.9—A civil court cannot sit asa 
court of appeal against the findings of a 
domestic tribunal (Aug) 3386C 
` ——§, 10 — Stay of suit — Application 
maintainable at any stage and it must 
 neces:arily be granted irrespective of 
laches (Aug) 345A 
_——S§, 10—Suits can be stayed under it on 
the ground of constructive res judicata 
(Aug) 345B 
_.__5, l] — Finality of an order under 
S. 11 is not necessarily the same finality 


Civil P, 0. (contd.) 
as is contemplated by Art. 183 of the 
Constitution (May) 182E 


——S, 11 — Application for rescission ol 
contract dismissed due to want of prope 
materials—Subsequent application on pro. 
per materials not in existence at time of 
first application — Not barred by res 
judicata (May) 182k 
S. ll—Res judicata—Execwmion pro. 
ceedings—Execution not maintainable— 
Adverse finding against judgment debtor: 
cannct operate as res judicata 

(June) 2258 
S.11— The Dismissal of a review 
petition is barred by limitation — If ope. 
rates as res judicata so as to preclude 
petitioner from filing a fresh application 
with a prayer for condonation of delay 

+ (Aug) 322D 
— —S.11— A decision of a competent 
authority in a proceeding under S. 5A oj 
West Bengal Estates Acquisition Act 
1458 in respect of a transfer of a particu. 
lar land constitutes a bar to a seconc 
adjudication by the same authority or its 
successor in Office (Sep) 400A 


——S. 11—Plea of res judicata is not one 
of jurisdiction of Court (Dec) 512E 
——S, 11 — Principles of res judicata— 
Applicability to arbitration proceedings 








(Dec) 512C 
——S§, 20 — See also Letters Patent (Cal. 
cutta), CL 12 | (Apr) 150F 


——S,. 20 (e)—Suit for damages for los: 
due to non-delivery of goods by a common 
carrier — Place of suing is where good: 
were delivered for carriage (Nov) 494C 


——S. 22—Transfer of suit — Balance ol 
convenience of all parties and the wit. 
nesses, if any, must be considered 


. Sep) 898F 
——§, 24—See West Bengal City Civi 
Court Act (1953), S. 21 (Nov) 47] 


—~-—§. 35 (3) (before amendment of 1956 
—Jucgment not providing for interest or 
costs it cannot be awarded in the decret 
(Dec) 5044 
——§. 80—Notice—Words “in respect oj 
any act purporting to be done’—Scope— 
Suit for injunction — Non-compliance 
with S. 80—Suit is not maintainable 
(Feb) 564 
—-—e$, 109.101 — Concurrent findings o! 
fact—Binding in second appeal 
(Apr) 1624 
——Ss, 100, 101 — Concurrent finding — 
Findixg as to commencement of defend 
ant’s possession—Finding merely on con 
sideration of oral evidence excludin; 
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Sivil P, O. (contd.) 
locumentary evidence by misdirecting on 
yuestion of law — Finding is not binding 
: (Apr) 168C 
—-Ss. 100-101 — Decree becoming final 
cannot be interfered with by Appellate 
Court not sitting in appeal over that 
decree (May) 182G 
—8S, 100— Finding of fact based partly 
mn evidence, partly on no evidence snd 
partly on conjectures and surmises-—-H:gh 
Court can reappreciate evidence 
(June) 252A 
—S, 100 — Finding about user of land 
for burial is finding of fact but whether 
custom of burial is to be recognised or 
not is question of law (Oct) 4B 


——S, 100— Finding that agreement was 
not vitiated by fraud, misrepresentation 
and undue influence nor was time essence 
of contract is one of fact (Oct) 401A 


—S, 110 — See Constitution of Incia, 
Art. 188 (1) (b) {Oct) 402A 
——§, 118 — Scope of S. 118, Civil P. C., 
and Art. 228 of the Constitution are mot 
co-extensive (Sep) 363D 
——S, 115—See also ibid, S. 141 
(Mar) 187 
——S. 115 — Proceedings regarding pre. 
amption under W, B, Non-Agricultural 
Tenancy Act, 1949 — Objection as to 
necessary means of pre-emptor for effect- 
ing purpose for which land was requised 
cannot be raised for first time in revision 
(Apr) 163B 
——S, 115 — Proceeding regarding pre- 
2mption under B. Non-Agriculiural 
Tenancy Act — Concurrent finding of 
Courts below as to occupation or possas- 
ïon of pre-emptor of contiguous plots 
ing one of fact is binding on High 
~ourt: (Apr) 163G 
—— S. 115 — Concurrent finding of fact 
zased on evidence when binding on High 
2ourt (May) 180A 
——S, 115—Lower Appellate Court by 
wrong, improper and judicially unsound 
xercise of discretion under 5. 5, Limi-a. 
ion Act, admitting appeal — Order can 
>e set aside in revision (May) 204B 


—Ss. 141, 115 and 4 — ‘Court of civil 
urisdiction’ and ‘Court subordinate to 


Tigh Court’ — Meaning of — Arbitrator . 


inder Defence of India Act (1939) comes 
vithin those expressions (Mar) 137 
——S, 148 — Power of Court to extend 
ime : (June) 248 
-—§. 151 — See also Tenancy Laws — 
West Bengal Land Reforms Act (1955), 
3. 57 (Sep) 331 


Civil P, C. (contd.,) 
—-§S, 152—Application to amend decree 
to make it conform with tke judgment 
made after 15 years — Maintainability 
(Dec) 504B 
—0O. 1, R, 9—Suit for damages for loss 
of goods against a common carrier by in- 
sured impleading as a co-plaintiff insurer 
who paid total loss to insured pending suit 
is not bad for misjoinder (Nov) 494D 
—-O, 1, R. 10 — See also Houses and 
Rents — West Bengal Premises Tenancy 
Act (1956), S. 18 (Oct) 425B 
——O. 1, R. 10 — Suit for declaration of 
title and recovery of possession becomes 
incompetent if some co-owners are not 
impleaded (June) 252B 


——O, 2, Rr, 2 and 8 — One consignment 
partly delivered in damaged condition 
and rest undelivered — Suit for damages 
for short delivery — Second suit for com. 
pensation for non-delivery filed without 
leave of first Court — Bar under O. 2, R. 2 


applied (May) 221 
—-O, 2, R. 8—See ibid, O. 2, R.2 
(May) 221 





O. 6, R. 4—Particulars to be given in 
pleadings —Suit for injunction restraining 
authorities from treating plaintiff as 
foreigner and taking proceedings against 


him (Dec) 507B 
——0O,. 6, R. 6—See Companies Act (1956), 
S. 108 (Jan) 18L 


—-(. 6, Rr. 6 and 8—Conduct of plaintiff 
whether debars plaintiff from legal re- 
medy that plaintiff may be eatitled to, in 
any action—Quaere (Jan) 18M. 
—— O. 6, R. 8—See also 
(1) Companies Act (1956), S. 108 
(Jan) 18L 
(2) Ibid, O. 6, R. 6 (Jan) 18M 
——-O, 7, R. 7 — Every variance between 
pleading and proof is not fatal (Dec) 540 


——-O, 8. R. 2—Carriage of goods — Void 
nature of bill of lading for non-.compli. . 


ance with Art. 299 of Constitution—Ques. ` ` 


tion not raised in written statement cannot 
be pleaded during arguments (Apr) 150A 
——Q. 19, R, 1 and O. 39, R. 1 — In suits 
for temporary injunction and in inter. 
locutory matters, affidavits form sheet- 
anchor and facts in connection therewith 
are proved by affidavits (Mar) 100B 


_— O. 21, R. 2—Suit for declaration that 


certificate is void and not binding on 
certificate debtor — High Court in appeal 
passing decree in terms of compromise 
settlement arrived at between certificate 
debtor and Revenue authorities — Default 
on part of certificate debtor to make pay. 
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Civil P. C. (contd.): 
ment according to terms of settlement — 
Remedy of Revenue authority:(June) 225A 
~—O, 21, R. 52—-See ibid, O. 21, R. 90 
. (July) 275 
——O, 21, R. 66 (4) (as amended in Cal- 
cutta)— It is not obligatory on executing 
court to determine value of property . 
p (May) 203B 
——0O, 21, R, 90—Sale, setting aside of — 
Inadequacy of price (Feb) 87 
-——O, 21, R. 90 — Setting aside sale in 
execution— Besides inadequacy of price, 
petitioner has to establish substantial 
injury . (May) 203A 


———0. 21, R. 90, Proviso (as amended by 
Calcutta H, C.) Irregularity in mode of 
attachment must be material and result- 
ing in substantial injury to judgment- 
debtor (July). 275 


-~—.Q. 21, R. 97— Decree for vacant pos. 
session of open plot of land against tenant 
on determination of tenancy — In execu- 
tion resistance by respondents inducted by 
judgment-debtor as tenants in portions of 
structures built by him — Held, decree 
was binding on respondents (Nov) 482 
——QO, 22, R. 10—See ibid, O. 1. R. 9 
. l (Nov) 494D 
~——Q. 22, Rr. 10, 12 — Execution pro- 
ceedings by decree-holder — Partition of 
decree. holder’s interest — Persons claim. 
ing under partition can continue proceed- 
ings—R. 10 applies (Apr) 160 
———Q, 22, R. 12—See ibid, O. 22, R. 10 
: (Apr) 160 
_.__—O,. 28, R. 1 (8) — Permission to with- 
draw review petition with liberty to file 
fresh petition rejected and petition dis- 
missed as not being in proper form — 
. Second review petition filed in proper 


. | form on same ground — No relief can be 


granted - (Aug) 322C 
——Q. 28, R. 8—Plaintiff bona fide plead- 


5 .~> ing his title to suit property — Suit com- 
= vy<promised by joint petition 


whereby 
plaintif agrees to buy defendants interest 
in suit property and in other property 
adjacent to it—Agreement is a lawful con- 
~“ tract for valid consideration, Case law 


referred . _ (Oct) 411B 
——Q, 39, R. 1—See ibid. O. 19, R. 9 
(Mar) 100B 





proceeding on basis that portions of the 
property are separate, divided and dis- 
tinct and are in their exclusive possession 
—-Proposed construction on portion in 
exclusive possession of defendants — 
Balance of convenience lies against grant- 


O. 39. R. 1— Plaintiff and defendants . 


Civil P., C, (contd.) 
ing injunction restraining defendants 
from constructing (June) 264 


——0, 39, R. 2 — See Tenancy Laws — 
West Bengal Land Reforms Act (1956), 
S. 57 er: (Sep) 381 
-—0. 39, R. 2 — Temporary injunction 
— Plaintif seeking injunction against 
Government from proceeding against him 
under Foreigners Act — Suppression of 
facts p e (Dec) 507C 
——Q. 40, R, 1 — Presence of Receiver 
collecting. rents from property under 
mortgage in money decree execution pro- 
ceeding does not bar same person being 
appointed Receiver in subsequent mort- 
gage suit (Aug) 351 


CIVIL SERVICES 


. —Ratlway Establishment Code, - Vol. I, 


R. 1712 (3) — Particulars of witness pro- 


‘posed by accused not disclosing his iden- 


tity— Whether reasonable opportunity to 
examine witness is denied to accused 
(Aug) 886B 


Compantios Act (4 of 1956), S. 36—Articles 
of Association constitute binding con- 
tract between members and company and 
members inter se (Jan) 18A 


——S§. 86 — Articles of. company — Con- 
struction—Court should normally uphold 
validity (Jan) 18H 
———§. 77—See ibid, S. 108 (Jan) 18L 
—-——§. 77 — Payment of any sum to any 
person in repayment of legitimate dues 
cannot be construed to mean rendering of 
financial assistance (Jan) 18] 


—— S, 77 (2)— Sale of shares effected with 
financial assistance of company — Sale 
itself not rendered invalid (Jan) 18K 


———S, 108 — Section does not apply to 
involuntary sales—Non-compliance with 
section does not render sale of shares in 
enforcement of lien on shares illegal 
(Jan) 18G 
———Ss, 108, 77—Question of illegality of 
transaction on basis of non-compliance 
with Ss. 108 and 77 is not pure question 
of law — Cannot be raised in absence of 
pleading (Jan) 18L 
—— S, 484—See ibid, S. 489 (Feb) 78C 
———S, 489—Clauses of indenture making 
it obligatory for company to make pay- 
ment directly to bearer debenture holder 


.— Bearer can present winding of petition 


without making any claim through trustees 
of debenture trust (Feb) 78B 
——Ss, 489, 484—Neglect of company to 
pay.or to secure or to compound within 
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Companies Act (contd.) 
S. 434 — Secured creditor can -present 


- winding up petition (Feb; 78G 
——Sch.1, Table A, Regs.9 and 10 — 
Lien on shares for debts owed by snare- 


holder to company under Articles of - 


Association — Power to sell in enforce- 
ment of lien also given—Debt barred by 
time—Lien does not become unenforce- 

(Jan. 18B 


able : 
——Sch. 1, Table A, Reg. 10 — See ibid, 


Sch, 1, Table A, Reg. 9 (Jan: 18B 


Sch. 1, Table A, Reg. 10 — Liea on 
shares for debts to company — Provision 
in Articles for notice in writing for 
enforcement of lien — Notice not bad or 
defective merely because exact amount 
has not been mentioned (Jan, 18C 


-~——Sch. 1, Table A, Reg. 10—Forfeiture 
of shares in enforcement of lien— Legality 
- (Jan) 18D 

-———Sch. 1, Table A, Reg, 10 — Traasac- 
tion relating to shares in enforcement of 
lien on shares by company — Question 
whether company had forfeited shares 
or had sold them’ — Articles of company 
containing provisions both as to for- 
feiture and lien — To find out intended 
meaning of said words used for ascertain- 
ing rea] nature of transaction, extrinsic 
evidence becomes permissible and con- 
sideration of surrounding circumstances 
necessary | (Jan, 18E 
. ——Sch. 1, Table A, Reg. 10 — Lien on 
shares for debts to company — Specific 
power conferred on company under Arti- 
cles to sell shares in enforcement of lien 
and to apply sale proceeds in satisfaction 
of debt — Held, company was competent 
to enforce lien by sale of shares without 
recourse to Court of law (Jan) 18F 


—Sch. 1, Table A, Reg. 10 — Liem on 
shares under Articles of Association— 
Specific power conferred on company to 
sell share in enforcement of Jien—Power 
not properly exercised validity of sale 
cannot be impeached — Share-holder, at 
the most, would be entitled to damages 
against company (Jan) 18I 


Constitution of India, Pre. — See also In- 
terpretation of Statutes.. 
——Art. 14—See also 
(1) Houses and Rents--W. B. Prenises 
_ Tenancy Act (1956), S. 13 (3A) 
(Aug: 881 
(2) Tenancy Laws—W. B. Estates A 
quisition Act (1954), S.44 ` ` 
(Mar) 105C 
(8) W. B. Act (1954), S, 44 (2a) 
(Mar) 105E 





Constitution of India (contd) . 

—— Art. 14 — Validity of provision of 
statute challenged as being discrimina- 
tive—Pleadings .° (Mar) 105A 


—— Arts. 14, 226 — Jurisdictional laws in 
so far as they classify legal practitioners 
into Advocates, Barristers and the like 
can be challenged as repugnant to Art. 14, 
(Obiter) (Sep) 354B 
—— Art, 19 — See also : 
(1) Representation of the People Act 
(1951), S. 26 (Nov) 461C 
(2) Tenancy Laws — W. B. Estates 
Acquisition Act (1954), S. 44 (2a) 
TORE? (Mar) 105E 
—— Art. 19 (1) (f) and (5) — See Houses 
and Rents — W. B. Premises Tenancy Act 
(1956), S. 13 (SA) (Aug) 331 


——Art. 19 (1) (g) — See Houses and Rents 
— W. B. Premises ‘Tenancy Act (1956), 
S, 17 (2-B) and. (8): (Dec) 534B 
——Art, 19 (6) — See Bar Councils Act 
(1926); S. 14 _ (Dec! 519C 
——Art, 21 — See Representation of the 
People Act (1951), S. 26 (Nov) 461B 
—— Art. 31A — See Tenancy Laws—W. B. 


Estates Acquisition Act (1954), S. 44 (2a) 


(Mar) 105E 
——Art, 183—See Civil P, C. (1908), S. 11 
May) 182E 


——-Art. 183 (1) — High Court sitting in 
judgment over decision of competent 
authority ——- Decision comes within per- 
view of Art. 133 (1) (Oct) 421A 
~— Art. 188 (1) — For a case to come 
within three clauses of Art. 188 (1) there 
need not necessarily be a Court below 
High Court (Oct) 421B 


——Art, 133 (1) — Original decree for 
eviction of tenant changed in appeal into 
one for partial eviction — Judgment is 
not one of affirmance (May) 224A 


——-Art, 133 (1) (a) — Original decree fot 
eviction changed by High Court into par- 
tial eviction value of tenancy in dispute 
has to be determined by taking value of 
property retained with tenant and deduct- 
ing landlord’s interest therefrom 

(May) 224B 
——Art. 183 (1) (b) — Claim of workers 
for reinstatement in service with or with- 


‘out compensation — Claim is not respect. 


ing property and Art. 133 (1) (b) is not 
applicable (Oct) 402A 
———Art. 133 (1) (c) — Certificate of fitness 
— Mere substantial question of law not 


‘sufficient — Question involved must be 


one of great public or private importance 
(Oct) 402B 
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Constitution of India (contd.) : 
—— Art. 133 (1) (c)—Point of great public 
or private importance — Dismissal of 
application under S. 64 -of Patents and 
Designs Act (2 of 1911) as. being barred 
by sub-s. (5) of that section does not raise 
question of great public or private im- 
portance (Oct) 421G 
=- Art. 141 — Law declared by Supreme 
Court to be binding on all Courts 

_ (Apr) 169A 
— Art. 141 — Even obiter dicta of Sup- 


preme Court is binding (June) 252C 
—— Art, 226 — See also | 
' (L) ibid, Art. 14 (Sep) 354B 


(2) Education — Calcutta University 

- Act (19€6), S. 9 (Oct) 436A 

(8) Natural Justice (Mar) 100A 
— Arts. 226 and 227 — Question about 
jurisdiction can be raised tor first time in 
writ petition - < (Mar) 109A 
Art. 226-- Certiorari—Quasi-judicial 





Tribunal — Decision on questions of fact: 


— Circumstances in which and extent to 
which High Court would interfere indi- 
cated (Mar) 112B 





taining legal proposition containing error 
apparent on face of record—No certiorari 


can be issued (Mar) 112C 


— Art. 226 — Adjudication proceedings | 


under Customs Act, 1962 -. Show cause 
nctice issued to petitioner referring to 
certain printed catalogue published by a 
Ball. bearing Company for information of 
purchasers -- Petitioner not asking for 
production and inspection of catalogue— 
Rules of natural justice not violated by 
its non-production (Mar) 112D 


Art. 226 — Adjudication proceedings 
under Customs Act, 1962—Petitioner not 
producing sufficient material in spite of 
three personal hearings to support: his 
contention—Rules of natural justice held 
not violated (Mar) 112E 


——Art. 226 — Alternative remedy — 
Existence of — Only a matter to be con- 
sidered in exercising jurisdiction but is 
no bar to issue of appropriate writs 
j (Mar) 112F 
Art. 226 — Application for stage 
carriage permit by partners of non- 
existing com any — Application rejected 
— Writ application for quashing that 
order not maintainable (obiter) 

(Apr) 17ID 
Art. 226 — Administrative orders — 
Grounds on which can be challenged 
(July) 281B 











Art. 226 — Impugned order not con- 


Constitution of India (contd.) 
Art, 226 — New plea in appeal from 
order in writ proceedings — Questions 
of — Delay in moving writ petition and 
acquiescence in order (July) 293A 
Art, 226—Temporary officer appoint- 
ed under statute relinquishing his office 
cannot complain that order made by 
Authorities pursuant to his own request 
was order of termination of his service 

— (July) 298D 
——Art. 226 — Arguable issues — Still 
petition may be thrown out where issue 
is non-justiciable. (Sep) 354G 
Art. 226 — Writ of certiorari—Show 
cause notice without jurisdiction 

(Oct) 444D 

Art. 226 — Absence of legal duty on 
the public officer—No mandamus lies 

















ss (Nov) 476 
—— Art. 226 — Parties to writ proceedings 
_ (Dec) 519H 

Art. 226 — Who can apply 
(Dec) 5384F 





Art. 226 (1A)(as inserted by Fifteenth 
Amendment 1963)—After fifteenth amend. 
ment Hizh Court can entertain writ peti- 
tion even if a part of cause of action 
arises within its territorial jurisdiction 
notwithstanding that respondents do not 
reside in its jurisdiction ` (Oct) 414A 


Art. 227 — See ibid, Art. 226 
(Mar) 109A 
-Art. 227 — Defence of India Act . 
(1939), S. 19 (since repealed) — Powers 
under Art, 227 can be exercised suo motu 
l (Apr) 167B 
—— Art. 228—See also Civil P. C. (1908), 
S. 118 (Sep) 368D 
Art, 228 — Question wheth-r in de- 
ciding vires or constitutionality of a 
statute, question contemplated by Art. 228 
is involved depends on nature of contro- 
versy : (Sep) 868A 


Art, 228 — Question whether pro- 
viso (b) to S. 8 (1), West Bengal Land De. 
velopment and Planning Act as amended | 
by W. B. Act 23 of 1955 can be challeng. 
ed on ground of violation of Arts. 14 and 
31 of the Constitution in view of Art.31-B 
read with Sch. 9, Item 20, involves sub. 
stantial questions of law as to interpreta. 
tion of Constitution (Sep) 868B 


Art, 228— Fact that application under 
S. 113, Civil P. C, has been refused by 
subordinate Court and that there is alter. 
nativé remedy for approaching High 
Court from such decision does not affect 
power of High Court under Art. 228 ` 

. (Sep) 868G , 

















. 
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Constitution of India (contd.) 
Art. 245—See also 
(1) Motor Vehicles Act (1939), S. TLOB 
i (June) 229A 
(2) Tenancy Laws—W. B. Estates Ac- 
quisition Act (1954), S. 44 
aan (Mar) 105C 
——Art. 245 (1) — Statutes relatirg to 
sphere of public law are not immune 
from challenge as to unconstitutionality 
(Sep) 854A 





| me Arts, 254 (1) and (2) and 357 (1) (a)— 


Art. 254 (1) and (2) applies only whea the 
impugned law is made by a State Legis- 
ature (Dec) 534E 
Art. 254 (2) — See Houses and Rents 
—West Bengal Premises Tenancy Act 
(1956), S. 17 (8) (Dec) 534C 
=—— Árt, 299 —See also 
(1) Civil P. C, (1908), O. 8, R. 2 
(Apr) 150A 
(2) Contract Act (1872), S. 70 
(Apr) 150B 
=—— Art. 299 (1)—Contract between Gov. 
ernment and private person requised to 
be in writing etc.—Provisions of Arz. 299 
(1) not complied with—-Contract is void 
(Feb) 56B 
——Art. 311 (2) (as it stood before the 
Fifteenth Amendment of 6-10-68)— Memo 
of charges indicating proposed pumish- 
ment — Does not mean -that dismissing 
authority was already biased against 
delinquent (Aug) 336D 
——Art. 356 — Proclamation of the Pre. 
ident G. S. R. 490 of 19-3-1970 assuming 
powers of West Bengal Government — 
Valid (Mar) 122A 
Art. 856 — President — Bound by ad- 
vise of Council of Ministers — No d:scre- 
tion (Mar) 1228 
-——Art. 856—President by proclamation 
assuming to himself all functions of West 
Bengal Government — Order under pro- 
clamation directing that all powers and 
functions to be exercisable by Governor 
— Appointment of Advisers by Gov2rnor 
to streamline administration— Is not sub- 
delegation of power (Mar) 122C 
— Art. 857 (1) (a)—See Ibid, Art. 254 (1) 
and (2) (Dec) 584E 


Contempt of Courts Act [32 of 1982), Ss. 1 
and 3 — Suit for injunction restra-ning 
employer from terminating plainti£.em- 
ployee’s services — Services terminated 
pending suit — Plaintiff non. suited there- 
by — Termination of service amounted to 
contempt of Court (May) 178A 
——S, 8—See Ibid, S. 1 (May) 178A 
——S.4— Though contempt resulted in 
non-suiting plaintiff by defendan-.em. 








11 


Oentempt of Courts Act (contd.) 
loyer terminating service apology being 
eld unconditional and sincere was ac- 
ceptable (May) 178B 


Contrast Act (9 of 1872), 5. 19, Explana- 
tion — Insurer cannot avoid contract of 
insurance containing misrepresentations 
not about material facts (July) 285 


——S, 24 — See Civil P, C. (1908), O. 23, 


R. 3 (Oct) 41 1B 
——S, 41 — See Civil P. C. (1908), O. 1, 
R. 9 : (Nov) 494D 
———S, 55 — See Sale of Goods Act (1930) 
S. 11 (Sep) 3938 
——-S, 70 — See Limitation Act (1963), 
Art. 118 (Apr) 150G 


~S. 70 — Claim to compensation not 
barred by Art. 299 of Constitution though 
agreements for non-compliance with that 
Article are void (Apr) 150B 


———Ss. 70 and 73, Paragraph 3—Carriage 
and delivery of cargo not gratuitous — 
Carrier is entitled to reasonable compen- 
sation under both provisions (Apr) 150C 
———Ss.70 and 78, Paragraph 3 — Compen. 
sation under—Assessment—Principle 
(Apr) 150E 
——-—-§, 70 — Conditions to be fulfilled — 
Term ‘lawfully’ qualifies only ‘does’ and 
not ‘delivers’ (May) 219B 


— S; 72-——See also 
(1) Sale of Goods Act (1930), S. 59 


(Sep) 357D 

(2) Sale of Goods Act (1930), S. 11 
(Sep) 393 
———§, 78—See ibid, S.70 (Apr) 150C, E 


S, 73, Paragraph 1 — Does not apply 
to void agreements — (Apr) 150D 
——S, 196—Void contrary — Question of 
ratification does not arise, (May) 219A 


Copyright Act (44 of 1957), S. 62—Suit for - 
infringement of copyright—Suit subject.. 
matter of which is valued at less than 
Rs. 50,000/- is entertainable only by City 
Civil Court and not by High Court 

(Nov) 455 


COURT-FEES AND SUITS 
VALUATIONS 


—(Court-feas Act (7 of 1879), S. 7 (iv) (c)— 


Plaintiff in possession of disputed property < 


and needing only declaration that im- 
pugned documents were null and void — 
Court-fee need not be paid under 
S.7 (iv) (c) (May) 202 


(Staessen 


tr. 
Pa 
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Criminal Procedure Code (5 of 1898), S. 69 
—Service by affixture of summons in spite 
of clear direction by Magistrate for per- 
sonal service is bad (June) 244D 


———Ss. 417, 428—Appeal against acquittal 
of accused in complaint case under S. 500, 
I. P. C. — Non.conformance to procedure 
established by law resultiug in mistrial 
— Order of acquittal set aside—Case re- 
manded (Feb) 53A 


——S,. 428—See ibid,S.417 (Feb) 53A 
——S, 489—See ibid, S. 488 (6) 
. (June) 244E 


——5. 488 (6), Proviso — Application for 
setting aside :anex parte order of main- 
tenance cannot be dismissed merely be. 
cause it is made under S., 181 (1) of Mer- 
chant Shipping Act (June) 2444 


———S, 488 (6), Proviso — Proceedings for 
maintenance and ex parte order passed 


therein — Period of limitation for setting 


aside order would commence to run only 
from date of knowledge of order 
(June) 244G 


———S. 488 (6), Proviso—Ex parte order of 
maintenance passed in absence of proper 


service of Summons on party is liable to 
be set aside -~ (June) 244E 


——S, 537—See ibid, S. 488 (6) 
l (June) 244E 


-——5,. 561-A—See ibid, S. 488 (6) 
us (June) 244A 


Cestom—A customary right of burial 
in order to be valid must be ancient, 
invariable and certain, continuous, pea- 
ceably and openly enjoyed and reasonable 

(Oct) 405A 


Customs Act (52 of 41962), S.2 (14) — 
“*Dutiable goods”— Goods must fulfil both 
‘conditions laid down in S. 2 (14) ` 

(Oct) 444A 


: ‘==-§, 11 (i) — Notification under, No. 


- ~G.S, R. 1422 (No. 135/Cus/F No. 2/3/63- 


_Customs-VIill-Customs), D/- 3-10.1964— 
Prohibits exports to South Africa aloné— 
Exporter to other places knowing that 
goods are ultimately to get into South 
‘Africa does not contravene notification 

(Feb) 62B 
——S,. 50 — Section does not deal with 
misdeclaration in a shipping bill . 
(Feb) 62A 
——S§. 118 (i) — Goods not dutiable they 
cannot be confiscated (Oct) 444B 


—— S. 114(ii)—If comparative assessment 
of penalty on basis of sum sought to be 


Customs Act (contd.) 
evaded or Rs. 1,000/- is not possible sec. 
tion does not apply (Oct) 444G 
——S, 122 — Jurisdiction of Coilector of 
Customs in adjudication proceedings — 
Matter relevant to, indicated 

(Mar) 112A 


DEBT LAWS 


—Displaced Persons (Debts Adjustment) 
Act (70 of 1964), S. 22— Sureties for princi- 
pal debtors cannot be treated as joint 
debtors i (June) 261 


" 
Ee E 


Deed—Construction lease—See Constitu- 
tion of India, Art. 226 (July) 2816 


Defence of India Act (35 of 1939) 
——S5§. 19 — See also 
(1) Civil P. C. (1908), S. 141 (Mar) 187 


(2) Constitution of India, Art. 227 
> ` (Apr) 167B 


Defence of India Rules (4939), R. 19 — Pro. 
viso (since repealed) — Arbitration for 
settlement of terminal compensation upon 
derequisitioning of property — Arbitrator 
refusing claim on ground of its non- main- 
tainability — Appeal against order—Not 
maintainable as it is ‘nil award 
(Apr) 167A 
Displaced Persons (Debts Adjustment) Act 
(70 of 1951) 
See under Debt Laws. 


Dissolution of Muslim Marriages Act (8 of 
4939), S. 2 (ii) — Wife leaving husband 
yoluntarily and refusing to -come back to 
him—No justifiable ground—Not entitled 
to dissolution of marriage (May) 218 


Divorce Act (4 of 1869), S. 14—Petition by 
husband for decree of nullity on ground 
of wife’s impotency — No connivance 
between parties—Mere delay in present- 
ing application not sufficient for refusing 
relief (Jan) 1B (8B) 


———§. 19 (1)—Grounds of decree—Impo. 
tency of respondent wife — Evidence of 
husband disclosing her repugnance to 
consummate marriage upto date of filing 
suit — This by itself would not prove 
wife’s impotency at relevant time— Wife 
not agreeing to be medically examined — 
Court can infer her impotence 

(Jan) 1A (8B) 
Easements Act (5 of 1882), $. 60-——See ibid, 
S. 61 i (Oct) 435 


rs 
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Easements Act (contd.) ae 

——5S, 61 — Revocation of licence by de- 
mand for possession is not precondition 
for institution. of eviction suit against 


licensee ae (Oct) 435 
EDUCATION ` ` 


—Calcutta University Act (2 of 1936), 


S. 9—Until conferment of decree publica- 
tion of results is only provisional and 
Vice-Chancellor can appoint Review 
Committee to revise results (Oct) 436A. 


——S, 9 — Provisional publication of 


results — Allegations about conduct of 
examination affecting results received — 
Appointment of Review Committee by 
Vice-Chancellor to- revise results, is pro- 
per . (Oct) 436B 
—Ss.9 (4) & 22—Appeal against disci- 
plinary action -taken by Syndicate under 
R. 62 of the First Ordinance’ does not lie 
before Vice-Chancellor (Oct) 428D 


——Ss. 9 (6) and 23 and First Ordinamce, 
R. 62—Disciplinary proceedings — Vice- 
Chancellor is not altogether incompetent 
to take decision by himself—Such deci- 
sion ratified by Syndicate is not without 
jurisdiction (Oct) 4g8C 
—S, 22—See ibid, S. 9 (4) . (Oct) 428D 
—S, 23—See ibid, S. 9 (6) (Oct) 428C 
—— Ss. 23 (1) (i), 52 and 58 (2) and (5. — 
Syndicate can replace First Ordinance 
with a new one and can also amend it >- 

r (Oct) 428B 
— S, 58 (2)—Resolution passed by Syn. 
dicate to amend provision in an Ordi. 
nance itself. providing that amendment 
will take effect immediately—Its effect is 
not postponed till publication in Official 


Gazette , (Oct) 428A 
—— First Ordinance, R. 62 — See ibid, 
S. 9 (6) (Oct) 458C 


— First Ordinance, R. 62 (4)—Sub.Ccm-. 


mittee-and Board of Discipline are quessi.. 


judicial bodies and penalty recommended 
must be on basis of reasoned findings 
recorded by them (Oct) 428E 


— North Bengal University. Act (27 of 
4961), S. 20 (1)—See ibid. S. 23 (5) (d) 

| (July) 268B 
—S, 28 (5) (d) — Statute 20 (1), framed 


under S. 23 (1), fixing age limit of officers | 


of University is not ultra vires S. 20 (1) 
(July) 2E3B 
S. 23 (5) (d) — Statute 20, framed 
under S. 23—Applicability to Finance Cfi- 
cer appointed temporarily at age beycnd 
limits prescribed by Statute (July) 288G 


- 








Employees’ State Insurance Act (34 of 
4948), S. 40 — See General Clauses Act 
(1897), S. 26 ` (Feb) 93A; B 


Evidence Act (4 of 1872), S. 3 — See also 
Companies Act (1956), Sch. 1 Table A 
Reg. 10 (Jan) 18E 
——§. 64—Statements in Certificates issu- 
ed by plaintiff to defendant not challeng- 
ed by defendant — Maker of statements 
need not testify correctness (Sep) 357A 
——S. 81 — Statement of facts in news- 
paper is merely heresay—-Mere presump- 
tion under S, 81 cannot be treated as 
proof — Evidence of maker of ‘statements 


_as reported in newspaper is essential 


(Feb) 58B 
—~S. 106 — See Railways Act (1890), 
S. 74-A (Dec) 515 


——5. 114—See Divorce Act (1869), S. 19 

I (Jan) 1A (8B) 
——S. 114 (g)—See Railways Act (1899), 
S. 74C (Aug) 347 
——S. 115 — Person preparing plan to 
settle residential colony on his land and 
selling it in plots to others on representa- 
tion that certain land marked as park in 
the plan would be used as such by them 
he is estopped from claiming land as his 
private land (Oct) 407 
——S. 185—Departmental proceedings— 
Examination of witnesses. need not be in 
the order Jaid down in Evidence Act 

a Bon: (Aug) 336 
—~S. 145 — Certified copy of deposition 
of witness in Criminal Court cannat be 
used as substantive evidence (Nov) 494E 


Factories Act (63 of 1948), Ss. 51 and 59— 





S.51 does not bar alteration of hours of 
work (Mar) 109B 
S. 59—See Ibid, S. 51 (Mar) 109B © 


General Clauses Act (10 of 1897}, S. 6 (c)— 
See Specific Relief Act (1963),5,3 __. 


(May) 182A, ~ 
—S, 26 — Same facts constituting of- z” 
Acts — a k 
Prosecution under General Act — Main. . 


(Feb) 93A -- 


fence under General and Special 
tainability : 


Good will — See Income-tax Act (1922), 
S. 12B . ; (Feb; 70A 


HIGH COURT RULES AND ORDERS 


—Calcutta High Court Appellate Side 
Ruies Part 1, Chap II, R. 14-A — Details 
of procedure laid down in R. 14-A has to 
be followed by High Court while dealing 


_ with applications under Art. 228 of the 


Conetitutian {Ban's ARE 


-a 2 
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High Court Rules & Orders (contd.,) 

—Calcutta High Court Criminal Rules 
axd Orders, Vol. I, R, 67 (2)— Application 
signed by counsel and accompanied by 
proper authorisation of party, a seaman 
discharging his duty on board his ship, 
cannot be dismissed as not signed by 


party (Jun). 244B 


—Caleutta High Ceurt (Original Side) 
Rules (1914), Ch. 1, R. 1, Proviso — Vali- 
dity l (Dec) 519B 
—— Chap. 1, R. 1, Proviso — “Original 
jurisdiction” should be used in the pro- 
viso instead of “Original Side” 
- (Dec) 519E 
——Ch.1, R. 1, Proviso — The amend- 
ment introducing the proviso being a 
subordinate legislation is not invalid 
(Dec) 5319F 


——Ch. I, R. 1 Proviso — Clause (9) of 


the proviso—Attorneys are not exempted 
(Dec) 519G 
——Ch. 1, R. 22 — Rule 22 is ultra‘ vires 


and invalid in so for as it relates to any 


jurisdiction of the High Court other than 
its original jurisdiction ‘(Dec) 519A 
Ch. 1, R. 22 — Whether R. 22 conti- 
nues to exist by reason of. S.50 (3) of 
Advocates Act (Dec) 519D 
— Chap. 31, R. 4 — See Ibid, Chap. 31, 
RA (Aug) 322A 
——Chap. 81, R. 34—See also Limitation 
Act (1963), S. 5 - (Aug) 822B 
Chap. 31, R. 34 — Person whose 
memorandum of review has been reject- 
ed by Registrar has no right to present 
zame to High Court for admission 

(Aug) 322A 


„meg 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 28 — Transferees from a 
widow’s father-in-law are not liable to 
maintain widow out of separate property 
_ of father-in-law (June) 270 


Hindu Marriage Act (25 of 1985), S. 15—See 
` ibid, S. 29 (4) (July) 307B 
.a——~-§, 15, Proviso — Decree for dissolu- 
tion of marriage, a second marriage even 
“under Special Marriage Act performed 
within one year from such decree by 
decree holder would be null and void as 
violating S.4 read with S. 24 of that Act 
(July) 807A 
——S,. 29 (4) — S. 29 (4) is no bar to tke 
application of S. 15 to a marriage held 
under Special Marriage Act (July) 807B 


Hindu Minority and Guardianship Act (32 
of 1956), S. 8 (2)— See Specific Relief Act 
(1968), S. 20 (4) — (Aug) 341 


HOUSES AND RENTS 


—Wost Bangal Premises Requisition and 
Control (Temporary Provisions) Act, 1947 
(5 of 1887), S.5A (as inserted by Act 29 of 
1963)—In view of S. 5A, a landlord has to 
carry out repairs at his own cost 

(Nov) 457B 
———S; 11 (as amended by Act 29 of 1963), 
Proviso 2 (ii) — Rent payable by sub. 
tenant occupying a portion of building of 
which requisioned premises constitute a 
part, should be taken as proper guide 
while assessing monthly compensation 
-~~However; held that tenant was liable to 
pay share of municipal taxes (Nov) 457A 


—~ We: t-Bengal Premises Tenancy Act (42 
of 19163, S. 2 —‘ Landlord’— Includes per- 
son-whe had been landlord at earlier 
points of time (Sep) 883B 
=S, 4 (2)_See ibid, S. 18 (1) (i) 
(June)266 
=., 13 — Proceeding to evict lessee — 
Sub-lessees in _ possession necessary 
parties . (Oct) 425B 
——S. 18 (1) and (2)—See ibid, S. 16 (3) 


ov) 468 
~————Ss. 18 (1) (i), 40 (2) (b), 4 (2) and 21 (1) 
—Tenancy subsisting at commencement 
of Act — Pre-Act.defaults cannot be in- 
cluded in eviction suit (June) 266 
——5, 13 (2)—See ibid, S. 16 (2) 


(Oct) 425A 
——S, 13 (8A) (as inserted by W. B. 
Premises Tenancy (Second] Amendment) 


Act (34 of 1969))—S. 13 (8A) is intra vires 
except so far as it operates retrospectively 
i (Aug) 331 

~S, 14-(1) (a) — Sub-tenancy without 
consent in writing of the landlord is void- 
i (July) 319A 
——Ss. 16 (2), 18 (2), 30 (5) and 40 (2) (b) 
and R. 4 of the Rules — Sub-tenants not 


-issuing notice to landlord about their 


sub.tenancy on coming into force of the 
Act were not protected when head lessee 
was being evicted for unauthorised sub- 
letting (Oct) 425A 
S. 16 (3)— Order under—Notice under 
sub-section (2) served cn immediate land- 
lord by sub.tenant will be effective only 
on him but not on superior landlord 
‘(Nov) 468 
——--S§, 17 (2A) and (2B)—Provision in S. 5 
of Limitation Act doesnot apply to ap- 
plication for extension of time to deposit 
rent under S, 17 (2A) (July) 313A 
~——— 5. 17 (2B) —See Constitution of India, 
Art, 226 - - (Dec) 584F 
~S, 17 (2-B)— Prescribing time limit 
for applying for payment of rent in‘instal. 
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HOUSES AND RENTS—West Bengal Pre- 
mises Tex aucy Act (contd.) : 

ments is not repugnant ‘to  sub-sec- 

tion (2-A) (Dec) 584A 


—~S, 17 (2.B)—Time limit for applying’ 


for leave to pay rent in instalments is not 
repugnant to Civil P.C, ` (Dec) 564D 
—5. 17 (2-B) and (3)_Sub-s. (2-B) does 
not infringe Art. 19 (1) (g) of Constitution 
(Dec) 554B 
——S. 17 (3) — Provision would prevail 
even assuming it is repugnant to scme 
Civil P. C. provisions (Dec) 554C 
——S, 17D (1) (as amended by Act 3¢ of 
1969)—“Execution of decree” — Decree is 
executable immediately on its passing. 
Neither filing of appeal nor mere dis- 
missal of appeal filed against’ decree 
affects execution l (Oct) 439 
——S. 21 (1) — See ibid, S. 13 (1) (i) 


un) 2 
——S, 24—See T. P. Act (1882), S: 109 


(Sep) 3&3C 


—-S. 80 (5)—See ibid, S. 16 (2) 


(Oct) 425A 

——S, 40 (2) (b)—See 
(1) ibid, S. 18 (1) (i) (June) 266 
(2) ibid, S. 16 (2) (Oct) 425A 
——Rules under R. 4—See ibid, S. 16 (1) 
(Oct) 425A 
—W B. Premises Tenancy (Second Amend- 
ment) Act (34 of 1969), S. 13—See Houses 
and Rents —W. B. Premises Tenancy Act 
(1956), S. 18 (8A) (Aug) 331 


AT TAD 


Imports and Exports (Control) Act (18 of 
4947), S. 3 -Imports Control Order (1985), 
Cl. 3 — License to import certain spares 
and ball-bearings import of which is pro- 
hibited by S. 11, Customs Act, 1962 — 
Violation of terms of license—Interpreta- 
tion of license (Mar) 112G 


Imports Centrol Order (1958), Cl. 3 — See | 


Imports and Kxports (Control) Act (1947), 
8.3 E (Mar) 112G 


Income-tax Act (44 of 1922), S. 2 (4A}— 
See ibid, S. 12B (Feb) 79A 

—Ss. 4, 10 — Income— Salami, whetker 
income (Mar) 125A 
—-§s, 4, 10 — Trading company—Co-- 
pensation received for acquisition of its 
land. Whether income (Mar) 125B 
——-§s, 4, 10 — Company formed to take 
on lease Zamindari estate of family and 
sub. leasing lands—Amounts received dy 
company by way :of salami, premia and 


compensation for acquisition held to 3e 
: fhAawd TORT 
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——S. 49-D — No relief can be 
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Income-tax :et (1922) (contd.) 
——S. 10—See ibid, S. 4 (Mar) 125A, B, © 


———S, 12 (1A) (as amended by Finance. 


Act, 1959)— Dividend declared by a com. 
pany — Conditional declaration cannot 
be brought within S, 12 (1A) (Jan) 18 
——S, 12-B and S. 2 (4A)—Transfer of 
goodwill cannot give rise to taxable capital 
gain | (Feb) 70A 


' -——S§, 12.B — Transfer of goodwill by 


firm to company in exchange for shares— 
Not liable for fax as capital gain 
(Feb! 70B 
` given to 
assessee in respect of amount represent- 
ing manufacturing profits cf goods pro- 
duced by him in India and sold outside 
(June) 258 
Income-tax Act (43 of 1961), S. 45 — See 
Income. tax Act (1922), S. 12B (Feb) 70A 
Industrial Disputes Act (44 of 1947), S. 2 
(rr)—See ibid, S. 10 | (Fed) 90 
——Ss. 10 & 2 (sr) — Travelling expense 
from residence to work place cannot be 
claimed as an implied term (Feb) 90 
——S. 19 (2) — Intention to terminate 
settlement — Must be with reference to 
particular date or (Jan) 7 
——Sch. III, Item 5—See Road Trans port 
Corporations Act (1950), S. 30 (May 206 
Interest Act (82 of 1839), 5. 1— Goods 
supplied by plaintiff to Union of India ir 
1944 — No payment could be demanded 
until bills presented by plaintiff had been 
verified by Union of India — Letter 
written by officer of Union of India to 
another officer admitting liability to 
plaintiff—Plaintiff held entitled to interest 
from date of letter and not from 1944 till 
date of realisation (May) 219D 


Interpretation of Statutes—See also 
(1)-Bengal Public Demznds Recovery 
(Validation of Certificates and 
Notices) Act (1961), Pre. 
(July) £01A 
(2) West Bengal City Civil 
(1953), S.21 ` 
—Judges should dispose cf cases “jus 
dicere” in accordance with law as it is 
(Feb) 98C 
——Where there is clear statutory provi- 
sion: it is not open to Courts to look to 
English Common Law (May) 132D 


Land Acquisition Act (1 of 1894), S. 4 (1) 
—Notification under S. 4 (1)—Neither the 
plots nor their boundaries have tc be 
specified but locality must be stated 
(Nov) 458A 
Ss. 5A and 6—Proceeding to acquire 


. "mndi DAs 1 D 
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Court Act a 
(Nov) 471 |. 
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Land Acquisition Act (contd.) . i 
Award made for A and acquisition of B 
stopped pending Improvement Trust’s 
decision on owner’s claim for exemption 
and large compensation in respect of its 
subsequent award in respect of B is valid 
et (Oct) 424 
——S, 6—See ibid, S. 5A (Oct) 424 
=S. 23 — Determination of compen- 
sation — Notification under S. 4 (1) not 
specifying location of lands—Government 
issuing second notification—Earlier noti- 
fication is superseded by later one—Market 
value of lands at date of publication of 
second notification should be considered 
in neg gs compensation (Nov).458B 


- yalue—Factors to be considered 


Letters Patent . (Calcutta), Cl. 12 — Suit 
against Union of India by a carrier. in 
Calcutta for compensation for carriage of 
goods of Eastern Railway is maintainable 
in Calcutta High Court - (Apr) 150F 
——Cls, 12, 13 and 17 — See West:Bengal 
City Civil Court Act (1953), S. 21 

i - (Nov) 471 
otters Patent (1865) — See Constitution 
of India, Art. 14 - (Sep) 354B 
Limitation Aot (9 of 1908), S. 18 — See 
Civil P. C. (1908), O. 21, R.90 (Feb) 87 
tm Art. 56 — See Limitation Act (1963), 
Art. 113 ; Apr) 150G 
———Art., 120__See Limitation Act (1963), 
Art. 118 . (Apr) 150G 


Limitation Act (36 of 1968), Pre. — See 
Calcutta Port Act (1890), S. 142 


| a (Jan) 17B 
——S. 3 — See Companies Act (1956), 
Sch. 1, Table A, Regs. 9 & 10 (Jan) 18B 


——§. 5 — See also Houses and Rents — 
W. B. Premises Tenancy Act (1956), 
S.. 17 (2A) & (2B) . (July) 313A 
——-§, 5—‘Sufficient? cause’—There should. 
. be no negligence or inaction or want of 
” bona fides on part of petitioner — Whole 
of delay must be explained (May) 204A 


ic =S, 5 — Mistaken advice of lawyer 


‘given negligently and without due care 
not sufficient cause (July) 318B 
~S. 5—Petitioner whose memorandum 
of review has been rejected by Registrar 
as out of time can apply to High Court 
for condonation of delay under S, 5 
(Aug) 322B 
| =S, 5, Expla. — Applicant for review 
whether can plead sufficient cause for not 
presenting Memorandum of review within 
time on ground that he was misled by 
` conflict of decisions of High Courts - 
: í Ano) R22F 


Determination of market | 


Nov) 458G - 
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Limitation Act, 1983 (contd.) Li 

———S. 5—Petıtioner applying for condo- 
nation of delay must satisfy court about 
each day’s delay __ (Aug) 322G 
——-S, 12 (2) — Explanation — Partition 
suit—Court omitting to- give appropriate 
direction in judgment regarding payment 
of stamp duty — Difficulty in preparing 
decree overcome only when one of parties 
furnish entire stamp duty—-Time taken by 
court will be excluded in computing 
period of limitation =. ` (May) 218 
——S. 12 (2), Expln. — Application for 
certified copy of decree filed after expiry 
of limitation — Time taken for obtaining 
copy cannot be excluded ` (Aug) 322E 
~———S, 17 (1) (c) — Difference in opinion 
of valuers cannot furnish grounds of mis- 
take to enable a litigant to invoke benefit 
of S. 17 (1) (c) (Aug) 322H — 
——S. 27 — See Companies Act (1956), 
Sch. 1, Table A, Regs. 9, 10 (Jan) 18B 


——S. 80—Sée ibid, Art. 118 (Apr) 150G 
——Art, 14 — Suit for price of coal sup- 


' plied — Starting point of limitation 


(May) 219C 

——Art. 18—See ibid, Art. 118 
a | | (Apr) 150G 
———Arts, 118 and 18 and S., 30 — Suit for 


compensation under S. 70, Contract Act, 
filed on 8.8-1966—Claim arising on 25-11- 
1960—Article 118 applies and in view of 
S. 80 suit is not barred | (Apr) 150G 


. Mahomedan Law—Divorce—Grounds for 


~~ Mahomedan — See Dissolution of 
Muslim Marriages Act (1989), S. 2 (ii) 

nue i (May) 218 
-Marriage — Dower — Kabilnama 
though not registered, rule of part per- 
formance will prevail (Apr) 162B 


Marine Insurance Act (44 of 1983), S. 4 (2) 
~~Provisions of the Act corresponding to 
S. 185.A, Transfer of Property Act apply 
to cases of local or purely inland transit 
if covered by policy in form of marine ` 
policy (Nov) 494G ` 
———S, 52 (2)—See T. P. Act (1882), S. 185A 
(Nov) 491 

———-S. 79—See T. P. Act (1882), S. 135A 
| Nov) 491 


(No 
_o——S. 91—See T. P. Act (1882), S. 185A 


; (Nov) 491 
Merchant Shipping Act (44 of 1958), S. 181 
(1)—-See Criminal P. C. (1898), S. 488 (6) 
(June) 244A 
Mineral Concession Rules (4960), R. 31— 
Revocation of mining lease can be effected 
only after giving grantee reasonable 
avnortnnitv of showing canse (Oct) 414R 
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Mineral Concession Rules (contd,) 

R. 54—Order of Central Government 
in revision confirming revocation of lease 
‘by State Government not challenged by 
grantee of lease —Grantee could not chal- 
lenge initial order of revocation nor con- 
sequential order passed by State Govern- 
ment in terms of order of Centra] Govern- 
ment in revision (Oct) 414C 


Motor Vehicles Act (4 cf 1939), S. 46— 
Application for stage carriage permit 
made in name of Company not in exis- 
tence on date of application — License 
cannot be granted (Apr) 171C 


——S. 47— Application for stage carriage 
permit can be rejected on Motor Vehizles 
Inspector’s report that applicant did not 
have experience in transport business 
(Apr) i71 
—- §, 61 — Transfer of permit on death 
of holder (Dec) 510 
S. 110-A — Provisions of Civil F. C. 
regarding joinder of parties do not apply 
to application for compensation 
l (June) 229C 
—— S. 110-A(3)—Power of —Claims Tri bu- 
nal to entertain applications (June) 229B 


——S, 110-B — Claims Tribunal carnot 
decide arbitrarily what is a just compen- 
sation in a particular case. Section 10-B 
is neither a piece of delegated legislation 
nor does it suffer from excessive delega- 
tion (June) 229A 


MUNICIPALITIES 


—Bengal Municipal Act (44 of 4932), S. 155 
(4) ~Notice of demand must be servec b 

tax collector personally (May) 207A 
——S, 156—Levy by distress from occu- 
pier cannot be struck down on ground 
that it included claim for more than one 
year (May) 2)7B 


— Calcutta Municipal Act (33 of 1934), 
S. 201—Tenant’s liability for occupiers 
share of taxes — Landlord cannot claim 
from tenant enhanced rortion of sach 
share where according to contract agreed 
rent includes that share (Nov) 479 


-—~5S. 608A —Disputed construction. c3m- 
pleted while old Act of 1923 was in force 
but proceedings for demolition taken 
under new Act of 1951 — Held by vi-tue 
of S. 603A (3) Corporation had correctly 
followed procedure under new Act 

(Apr) 16] 








a 


Natural Justice 
-———-See also 


1971 (Cal.) Indexes 2/(1)—@ pages 


Natural Justice (contd,) 
(1) Civil Services — Railway Establish. 
ment Code, Vol. 1, R. 1712 (3) 
i (Aug) 336B 
(2) Constitution of India, Art. 226 
(Mar) 112D 
(3) Evidence Act (1872), S. 135 
(Aug) 336A 
——Order based on material disclosed in 
supplementary affidavit-in-oppositior. filed 
atter completion of arguments — Plaintiff 
not having opportunity of meeting points 
thus disclosed = Order stands vitiated 
(Mar) 100A 
Negotiable Instruments Act (26 of 188i), 
$.118 Clause of bearer debentures mak- 
ing them negotiable instruments — In 
absence of any claim by any other party 
in respect of very same debentures, holder 
has no obligation to explain to company 
how he became holder in due course 
‘ (Feb) 78A 
North Bangal University Act (27 of 1961) 
See under Education. 


Partition Act (4 of 1893), S. 4 — Power of 
Court — Suit by stranger-purchaser for 
partition of his share purchased from a 
co-sharer (Dec) 543 


Patents and Designs Act (2 of 1911), S. 64 
—See Constitution of India, Art. 183 

(1) (Oct) 421A 
———S, 64 (5) — See Constitution of India, 
Art, 133 (1) (c) (Oct) 421C 


Payment of Wages Act (4 of 1936), S. 2 (vi) 
—See Ibid, 5. 15 (Mar) 109D 
___S. 15 — Doctrine of factum valet not 
applicable for determining service condi- 
tions (Mar) 109C 
——Ss, 15 and 2 (vi) — Authority cannot 
decide what the wages should be 
(Mar) 109D 
Penal Code (45 of 1860), S. 403-— See 
General Clauses Act (1897), 5. 26 
(Febi 93A 
——S, 405 _. Deduction by principal em- 
ployer from wages under Emplcyees’ 
State Insurance Act does not amount to 
entrustment within S. 405 (Feb) 98B 
——S, 406 — See General Clauses Act 
(1897), S. 26 (Feb) 93A 


Peecedents — Division Berch of High 

Court differing from another Division 

Bench of same High Court has to refer 

matter for decision by larger Bench 

_ + (Sep) 805C 

Railway Establishment Code 
See under Civil Services, 
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Railways Act (9 of 1890), S. 13— See Tort 
— Damages (Nov) 480 
——S. 72 (as amended by Act 56 of 1949) 
—See also lbid, S. 74A (Dec) 515 
—S. 72—Accredited Officer of Railways 
granting damage certificate— Plaintiff in 
suit for damages was entitled to get some 
damages even though he was not able to 
prove extent and quantity of loss 
(Aug) 321 
——S,74A (as amended by Act 56 of 
1949) — Protection for Railway under — 
Short delivery resulting from rough 
shunting and absence oi dunnage 
(Dec) 515 
——S.74C (as amended by Act 56 of 1949) 
—-See also Ibid, S. 74A (Dec) 515 
——S, 74C—Railway’s failure t0 disclose 
facts rebutting claimant’s evidence of 
damage and Railways negligence presu mp- 
tion under S, 114(g)—Evidence Act should 
be drawn against Railways (Aug) 347 
——S. 74C (8) — Doctrine of Res Ipsa 
Loquitur has no application— Negligence 
and misconduct on part of Railways has 
to be proved by plaintiff (Nov) 449 


Registration Act (46 of 1908), S. 17 — See 
Muhammadan Law (Apr) 162B 
——S, 17 (1) (b)—See also Ibid, S. 49 
(Feb) 65B 
———S. 17 (1) (b)—Agreement for reference 
to arbitrator to effect partition of immove- 
able property showing that award itself 
was to effect title of parties — Award is 
compulsorily registrable when property 
valued at Rs. 100 and upwards (Feb) 65A 
——5,25 — Delay of more than four 
months for registration of document — 
Court cannot extend time (Feb) 65G 
-—— 95, 49, Proviso — See also Transfer of 
Property Act (1882), S. 58A (Apr) 163A 
—— Ss. 49 and 17 (1) (b) — Unregistered 
award which is compulsorily registrable 
under S. 17 (1) (b) cannot be admitted in 
evidence - (Feb) 65B 


Representation of the People Act (43 of 
4951), S. 20-A—See ibid, S.26 (Nov) 461C 
—— S, 26 — District Election Officer is 
empowered to appoint persons of his 
choice to the posts of polling or presiding 
officer unilaterally and irrespective of 
. their consent (Nov) 461A 
——-S, 26 — District Election Officer’s 
power to appoint persons as presiding and 
polling officers does not infringe Art. 21 
(Nov) 461B 
-— Ss, 26 and 20-A — Power to appoint 
presiding or polling officers is neither 
unbridled nor arbitrary neither the pro- 


Representation of the People Act. (contd.) 

vision nor the appointments can be struck 
down. (Nov) 461C 
——S, 26 — Communication of substance 
or service of copy of order appointing. 
person as polling cr presiding officer 
bearing fascimile signature of District 
Election Officer is valid (Nov) 461D 


Requisitioning and Acquisition of Immovy. 
zble Property Act (30 of 1952), 5. 8 (2) (b} 
(iii) and (iv) — Scope — Relevant date 
under Cl. (iv) is when requirement to 
assess arises (Apr) 174 


Road Transport Corporations Act (64 of 
1950), S. 30 — Section is no bar to Indus- 
trial Tribunal entertaining employees” 
claim for bonus (May) 206- 


Sale of Goods Ast (3 of 1930), S. 2 (7) — 
See Companies Act (1956), S. 108 (Jan) 18G 
——S, 11—Stipulation as to time — Time 
being of essence of contract — Failure to 
deliver goods in time gives right io buyer 
to repudiate contract (Sep) 393. 


——§, 16 (1)—“Implied warranty” can be 
presumed only if all the three conditions. 
in S. 16 (1} are found to be proved 

' (Sep) 357B 
———§, 28—See ibid, S. 11 (Sep) 393. 
——-§. 27 — See Companies Act (1956), 
S. 108 (Jan) 18G 
——-S, 59— Buyer accepting goods, is en- 
titled to set up against seller a breach of 
warranty in diminution or extinction of 
price or to sue seller for damages. But 
he cannot repudiate contract (Sep) 3570C. 


——§, 59—Suit by the seller — Buyer set- 
tin gup breach of warranty and claiming. 
damages in diminution or extinction of 
price claimed by seller actual damages. 
have to be proved (Sep) 357D 


Sea Customs Act (8 of 1878), S. 19 — See 
Customs Act (1962), S. 11 (i) (Feb) 62B 


Pen 

Special Marriage Act (43 of 1954), S. 4 — 
See also Hindu Marriage Act (1955), S, 29 
(4) (July) 307 B- 
———-S, 4 (a)—'Spouse—Word has to be 
given its ordinary meaning — Wife or 
husband (July) 307C 


Specific Relief Act (1 of 1877), S. 35 (c) — 
See also Specific Relief Act (1963), S. 8 
| (May) 182A 
——§, 35 (ec) and Last paragraph — “De- 
fault” is confined to default in payment 
of purchase money or other sums by a 
date fixed as contemplated by S. 35 (c) 
l (May) 182B . 
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Specific Relief Act (47 of 1963), S. 3—Right 
contemplated by S. 3 isan accrued right 
and not a mere expectation (May) 182A 


——Ss. 16 and 20 (2) (b) — An agreement 
in a title suit, whereby plaintilf agiees 
to buy defendant's interest in suit pro- 
perty, can be specifically enforced by 
plaintiff under S. 16, even though it con- 
tains no provision for compensation for 
its breach (Oct) 4-1C 


S. 20 (2) (b) -See also ibid S. 16 
(Oct) 4.1C 
——5, 20 (4) — Specific performance of 
contract for reconveyance of property 
executed in favour of minors represerted 
by their mother guardian and for berefit 
of minors, cannot be refused merely on 
ground of absence of mutuality in con- 
tract (Aug) 341 


——5, 28—“Sale’’ contemplated by S. 28 (1) 
-—Does not cover contract forthe sale 
of movables (May) 132C 

STAMP DUTY | 


— Stamp Act (2 of 1899), S. 29 (g) — See 
Limitation Act (1968), S.12(2) (May) 213 





yin Pa 


TENANCY LAWS 


— Bengal Tenancy Act (8 of 1885), S. 26-C 
—See T. P, Act (1882), S. 53A 
(Apr) 158A 
— Calcutta Thika Tenancy Act (2 of 1939), 
S. 1 (2) — Act applies to lands included 
within Tollygunge Municipality 
(May) 130B 
———S, 7-A—S, 7-A is not applicable where 
compensation payable is not paid and 
consequently order of ejectment of terant 
bas not been passed under S. 5 
(Aug) 330 


— Calcutta Thika Tenancy (Second Am. 
endment) Act (29 of 1969), S, 3—See ibid, 
5.13 (Dec) 589 
——Ss. 13, 3 — Pending proceedings — 
— Meaning of (Dec) 539 


— West Bengal Estates Acquisition Act 
{í of 1954), 5. 5A — See also Civil E. C. 
£1908), S. 11 (Sep) 430A 
—— S, 5A — Proceeding under S, 5A need 
not necessarily end with declaration that 
transfer is bona fide or it is not 

(Sep) 400B 
——S, 44 — Section is not bad for exces- 
sive delegation (Mar) 105C 
—— S, 44—“Revise”—~Meaning of 

(Mar) D5D 
—~S, 44 (2a) — Suo motu proceedings 
under— Limitation (Mar) 105B 


Tenancy Laws— W, B, Estates Acquisition 
Ast (contd.) 
S, 44 (2a) — Provision is not ultra 
vires Art. 19 or 31.A or 14 of the Cons- 
titution (Mar) 105E 
——-§. 44 (2a) — Notice initiating pro- 
ceeding —Authority must meke out prima 
facie case for revision and some material 
facts or grounds must also be set out 
(Nov) 451 
— West Bengal Land Reforms Act (10 of 
4956), 5. 8—See ibid, S. 57 (Sep) 381 
S. 57 — Revenue Officer cannot grant 
an- ad interim injunction in a proceeding 
under S. 8 of the Act (Sep) 381 
—W, B. Non. Agricultura] Tenancy Act 
(20 of 1949), S. 24 — Application for pre- 
emption — Purchaser of land is not en- 
titled to claim compensation for improve- 








.-ments done since his purchase 


(Apr) 169D 


Pn SO 


Tort — Damages — Person =rossing rail- 
track though season.ticket-holder pro- 
ceeding to renew itis trespasser — Rail- 
way is not liable for his death resulting 
from knocking down by engine moving 
within prescribed speed-limit after whist- 
ling (Nov) 480 


Trade and Merchandise Warks Act (48 of 
1988), S. 106 — Suit for injunction for 
passing off — Cause of action, essentials 
to complete (Jan) 3A 
———§, 106 — Suit for passing off and for 
infringement of trade mark—Distinuction 

(Jan) 3B 
——S, 106 — Action for passing off — 
Deception —- Proof — No objective stan- 
dard for ascertaining resemblance — 
Identification of essential features of mark 
is question of fact — Distinctiveness will 
appear mainly fromthe sales (Jan) 8C 


Transfer of Property Act (5 of 1882),S. 8 
—See Constitution of India, Art. 226 
(July) 281B 
——§, 52 — Section is not intended for 
protection of transferor (Apr) 159 
——S, 53A — See also Muhammadan Law 
(Apr) 162B 
——S§, 53-A — Plea of part-performance 
is available to transferee in possession 
of occupancy holding governed by Bengal 
Tenancy Act (Apr) 168A 
——S, 53-A—Plea of part-performance — 
Pre. requisites for availing it (Apr) 163B 
——-S, 100 — See Companies Act (1956), 
Sch, 1, Table A, Regs. 9, 10 (Jan) 18B 
——S. 105 — Mere payment of rert by 
particular Calendar month does not mean 
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Transfer of Property Act (contd.) 
that monthiy tenancy was according to 
that Calendar month (Sep) 888A 
——-5, 109 — Transfer of premises — No 
assignment of rent in default (Sep) 383C 
———§. 114 — Consent decree passed on 
basis of forfeiture of lease —--Court can 
extend time to make payment and give 
tenant a relief against forfeiture 

(June) 263 
—— S, 115 — See also Houses and Rents 
— W. B. Premises Tenancy Act (1956), 
S. 14 (1) (a) (July) 319A 
——S. 115 — Surrender of lease is valid 
though possession is not delivered to 
lessor (July) 319B 
——-§, 116 — Rent accepted as rent from 
tenant in possession after expiry of 
tenancy and not as rent paid in discharge 
of statutory obligation whether creates a 
fresh tenancy (Sep) 376 
S. 1854 (since repealed and incor- 
porated in Marine Insurance Act (1963), 
Ss. 52 (2), 79 and 91) — Assignment of 
rights under policy of Marine Insurance 
— Suit for damages for wrongful non- 
delivery of certain goods entrusted to 
railway for carriage—Consigned goods at 
destination, found short in weight — It 
is a case of “total loss of an apportionable 
part” falling under sub-section (2)— Suit 
is maintainable by insurer in its own 





name (Nov) 491 
——S, 135-A (2) — See Civil P. C, (1908), 
0,1,R.9 , (Nov) 494D 


Wrest Bangal City Civil Court Act (21 of 
4953), S. 2 (5) — See ibid, S. 21 


(Nov) 471 
—— S. 3 (2) — See Ibid, S.21 (Nov) 471 
——S. 5 — See ibid, S. 21 (Nov) 471 
—— S. 6 — See ibid, S. 21 (Nov) 471 
—— S, 7 — See ibid, 5. 21 (Nov) 471 
——5§, 9 — See ibid, S. 21 (Nov) 471 


W., B. City Civil Court Act (contd.) 

——S, 21 (prior to and after amendment 
by Act 35 of 1969)—Even after the amend- 
ment, application under Clause 18 Letter: 
Patent and/or under S5, 24, Civil P.C. is 
maintainable (Nov) 47] 


West Bengal Estates Acquisition Act (4 oi 
1954) 


See under Tenancy Laws. 


W. B. Land Reforms Act (40 of 1956) 
See under Tenancy Laws. 


wW. P S CACETE Tenancy Act (29 o 
193 


See under Tenancy Laws. 


West Bsngal Premises Requisition ant 
Control (Temporary Provisions) Act (i 
of 1947) 


See under Houses and Rents. 


West Bengal Premises Tenanoy Act (1206 
4956) 


See ‘inder Houses and Rents. 


West Bengal Premises Tenancy (Secon 
Amendment) Act (34 Of 1969) 


See under Houses and Rents. 


West Bengal State Legislature Delegatici 
of Powers Aot (Central Act 6 of 1968) 
S. 38 — See Constitution of India. Art. 25: 
(1) and (2) (Dec) 534! 


Worde and Phrases— Words ‘Forfeit’ anc 
‘Forfeiture’ — See Companies Act (1956) 
Sch. 1 Table A, Regs.9 & 10 (Jan) 18! 


_—._‘Revise’—See W. B, Estates Acquisi 
tion Act (1954), S. 44 (Mar) 1051 


___.*““Spouse”—See Special Marriage Ac 
(1954), S. 4 (a) (July) 307¢ 


LIST OF GASES OVERRULED, REVERSED & 
DISSENTED FROM ETC. IN A. i. R. 1974 


Diss.=Dissented from in; Not F.—Not followed in; Over.—Overruled in; Revers.=Feversed i2. 


(1882) ILR 8 Cal 230 = 10 Cal L R 41, Koykash- 
ashiny Dossee v. Gocoolmoni Dossze—Diss. 
AIR 1971 Raj 235A (Aug). | 


(1887) ILR 14 Cal 33, Jogeshuri Chowdhraim v. 
fey. Ebrahim—Not F., AIR 1971 Pat S53F 
uly). 


(1890) ILR 17 Cal 699 (FB), Premchand Der v. 
aa Debi — Diss. AIR 1971 Raj 30A 
an). 


~(1900) ILR 27 Cal 239, Rachhea Singh v. Upemdra 
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AIR 1971 CALCUTTA 1 (V 58 C 1) 
SPECIAL BENCH ` 


AMARESH ROY, S. N. BAGCHI AND 
| C, MOOKERJEE, JJ. 
Probhat Kumar Mitra, Petitioner v. Sukriti 
Mitra, Respondent. - | 
' Divorce Suit No, 22 af 1969, D/- 29-6- 
1970. a 


(A) Divorce Act (1869), Section 19 (1) — 
Grounds of decree —-- Impotency of respon- 
_ dent wife—Proof—Evidence of husband dis- 


closing that respondent was unable ani un- -/ 


willing and had persistently exhibited invin- 
cible repugnance to consummate marriage 
upto date of filing suit—This by itself would 
not prove wife’s impotency at relevant time 
— But when the wife does not agree ta have 
her medically examined as requested by peti- 
tioner nor is willing to be examined by. medi- 
cal expert to be appointed by Court, Court 
can infer that positive evidence of impctence 
given by petitioner was true — (Evidence 
Act (1872), Section 114), (Paras 12, 13) 


(B) Divorce -Act (1869), Section M — 
Petition by. husband for decree of nullity on 
ground of wifes impotency — Nothing show- 
ing that there was connivance betweea the 
parties or that petitioner had in any way 
disentitled himself from obtaining relief under 
the section — Mere delay in presenting ap- 
plication -under the section could ‘not be a 
ground for refusing relief when husband had 
otherwise proved his case. (Para 14) 
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(1970) AIR 1970 SC 187 (V 57) = 
1970-1 SCR 559, Yuvraj Digvijay 

-- Singh v. Yuvrani Pratap Kumari 
(1921) AIR: 1921 Cal 459 (V 8) = 
ILR -48 Cal 288, Birendra Kumar 
Biswas:v. Hemlata Biswas 

(1871) 2 P and` D 287 = 40 LJ 
Mat 83, G. v. G. . 


JN/JN/E581/70/MLD/D - _ 
: 1971 Cal./1 ` I G—19 


10, 12 


- The petitioner allege 


-unconquerable aversion 


Mihir Kumar Roy, for Petitioner; Mrin- 
moy Bagchi, Amicus Curiae, for Respondent. 


CHITTATOSH MOOKERJEE, J..:— The 
learned District Judge, 24 Parganas has made 
this reference for confirmation of a decree 
nisi passed by him declarizrg the marriage 
between the aforesaid parties as null and 
void on the ground that the respondent wife 
was -impotent within the meaning of sub- 
section (1) of Section 19 of the ‘Indian 
Divorce Act at the time of the marriage with © 
the petitioner and also at the time of the 
institution of the suit, 

2. On 18th January, 1969 Provat Kumar 
Mitra, the petitioner abovenamed had pre- 
sented an application under Section 18 of 
the Indian Divorce Act in the court of the 
learned District Judge, 24 Parganas alleging . 
that on 26th day of July, 1963 he went 
through a form of Christian Marriage of Pro- 
testant Creed with the respondent at Jam- 
shedpur. According to the petitioner they 
had come back to Barrackpur on the day 
following their marriage. Both the petitioner 
and the sh ores had again visited Jam- 
shedpur, and thereafter returned to Barrack- 
pore and had lived upto 28rd August, 1963. 
that the respondent 
was.dead to all amorous appeals and had 
and invincible re- 
pugnance to consummation rendering her in- 
capable of sexual intercourse. The petitioner 
further alleged that the marriage was never 
consummated, as it was impossible to have 
sexual intercourse with the respondent with- 
out doing brutal violence. The petitioner 
accordingly prayed that the marriage be de- 


‘clared null and void on the ground of impo- 


tency of the respondent. 


3. The summons of the said Matrimonial 
Suit was served upon ‘the respondent and 
she had appeared in the said suit and had 
prayed for time to file her written statement. 


9g The learned District Judge by his order No. 


2 had allowed time till 7th March, 1969 for 
the filing of her written statement. But the 


2 Cal. [Prs. 8-10] 


respondent took no step and no written state- 
ment was ultimately filed by her. The 
learned District Judge by his order No. 83 
deted 7th March, 1969 fixed 28th March, 
1€69 for ex parte hearing. 

4. On 28th March, 1969 the petitioner 
filed a petition in the court of the learned 
D-strict Judge stating that due to peculiar 
facts. and circumstances of the case it was 
necessary that the respondent. should submit 
to a medical examination selected by thé 
court. The petitioner prayed that the notice 
should be issued on the respondent asking 
her to show cause why she should not sub- 
m:t to the proposed medical examination. 
The learned District Judge issued a notice 
upon the respondent for a notice to show 
cause whether. she was willing to be exa- 
mined by a medical expert to be appointed 
by the court. The respondent filed a peti- 
tim on 28th April, 1969 stating that she 
wes unwilling to submit to any medical exa- 
mination as she felt it to be an utter humilia- 
tin on her part. The learned District Judge 
by his order No. 6 dated 28th April, 1969 
noted the said fact and fixed 16th May, 1969 
for ex parte hearing. The respondent did 
not thereafter participate in the proceedings. 


5. On 16th June, 1969 the learned Dis- 
trbt Judge ex. parte heard the suit decreed 

2 same declaring that the marriage be- 
tween the petitioner and the respondent was 
null and void subject to confirmation by this 
Court, l i 

6. After the expiry of 6 months from the 
ronouncing of the aforesaid decree nisi the 
aed District Judge, 24 Parganas had made 
th:s reference to this Court for confirmation 
cf the same. The respondent wife has not 
also appeared in this Court. We are thank- 
fu. to Mr. Mrinmoy Bagchi Advocate who 
had consented to appear as an amicus curiae 
foz assisting us to come to a correct decision. 


7. Having heard both Mr. Roy, the 
learned advocate for the petitioner and Mr. 

egchi we .are satisfied that the decree nisi 
passed by the learned District Judge declar- 
inz the marriage of the petitioner and the res- 
pondent as null and void. should be confirm- 
€ 


8. The point for consideration is whether 


the petitioner has. succeeded in satisfactorily 
escablishing that the respondent was impo- 
teat at the time of marriage and at the time 
of the institution of the suit. The word 
“Impotency” has not been defined in the 
brilian Divorce Act. But the same has come 
to acquire a definite meaning in view of 
series of judicial decisions both in England 


end in this country. The Supreme Court. 


in Yuvraj Digvijay Singh v. Yuvrani Pratap 
Kumari, AIR 1970 SC 187 considered a case 
urder Section 12 (1) (a) of Hindu Marriage 
Act 1955. The Supreme Court laid down 
in para. 5 of their judgment that 


“A party is impotent if his or her mental 


or physical condition makes consummation ` 


Mitra v. Mitra (SB) (Mookerjee J:) 


ALR 


of the marriage a practical impossibility. The 
conditioni'must be one according to the 


- statuté, which existed at the time of the mar- 


riage and continued to be so until the insti- 
tution of the proceedings. In order to entitle 
the appellant to obtain a decree’ of nullity, 
as prayed for by him, he will have ta estab- 
lish that his wife, the respondent, was im- . 
potent at the time of the marriage and conti- 


nued.to be so until the institution of the 


proceedings.” 


9. Section 7 of the Indian Divorce Act 
lays down that subject to the provisions con-. 
tained in the said Act the High Courts and 
District Courts shall in all suits and proceed- 
ings act and give relief on principles and 
rules which in the opinion of the said courts 
are as nearly as may be conformable to the 
principles and rules on which the court for 
Divorce Acts and Matrimonial Cause in Eng- 
land for the time being acts and gives relief. 
In Halsbury’s Laws of England (Third Edi- 
tion) Volume 12 at page 228 it has been | 
stated that a party is impotent if his or her 
mental or physical condition makes consum- 
mation of the marriage a practical impossi- 
bility. The condition -must be one, accord- 
ing to the statute, which existed at the time 
of the marriage. Lord Penzance in the case 
of G. v. G.. 1871-2 P & D and 287 = 40 LJ 


_Mat 83 considered a case where the marriage 


could not be .consummated owing. to the 
hysteria or extreme sensibility of the wife 
and there was no question of any structural 
defect. The learned Judge laid down that: 
“but the basis of the interference of the 
Court is not the structural defect but the ` 
impracticability for a consummation. If, 
therefore, a case presents itself involving the 
impracticability (although it may not arise 
from a structural defect) the reason for the 
inference of the Court arises. The impossi- 
bility must be practical. It cannot be’ neces- . 
sary to show that the woman is so formed 
that connection is physically impossible if it 
be shown that connection is practically im- 
possible or even if it be shown that it is 
only practicable after a remedy. had been 
applied which the husband -cannot enforce, 
and which the wife, whether wilfully or act- 
ing under the influence of hysteria, is deter- 
mined not to submit to.” 


10. Mookerjee, A. C. J. and Choudhury, 
J. in Birendra Kumar Biswas v, Hemlata 
Biswas, AIR 1921 Cal 459 dealt with a case 
in which one of the questions was whether 
the existence of syphilis in one of the parties 
furnished a good ground for declaring their 
marriage as null and void. Mookerjee, A. 
C. J. made a review of a large number of 
cases of the British and American courts and 
remanded the case to the trial court. Greaves, - 
J. after remand annulled the marriage be- 
tween the parties. The learned Judge ob- 


‘served that the consummation was no doubt 


physically possible but having regard to 


‘the state of the Wife’s health the consumma- 


1971 


tion under the circumstances was a prectical 
impossibility. 

11, In the present case the husband 
Provat Kumar Mitra in ‘ais evidence stated 
that during the period of 26th July to 20th 
August, 1963 the responcent had lived with 
him for about a week from 14th August, 
1963 to 28th August, 1963. During period 
he had tried in every way to have the mar- 
riage consummated but the respondert did 
not respond and she was frigid and unvillin 
to have the marriage consummated. He ha 
further stated in his evidence that -xcept 
by use of brutal force it was not possible 
to have the marriage consummated by any 
other means and he had adopted all the 
means to draw her into the act of sexual 
intercourse but she did not agree. The peti- 
tioner in his evidence also stated tkat he 
had requested the respondent to have her- 
self medically examined. The respondent 
did not agree. He had written to the res- 
pondent on many .oceasions but she d.d not 
care to give any reply. According to the 
petitioner the respondent was unabls and 
unwilling to have the marriage consummated 
or to perform the act of sexual intercourse 
up to the date of filing of the suit. 


12. No doubt a refusal to consummate 
a marriage would not necessarily leac to a 
conclusion that the respondent was impotent 
at the time of the marriage or that ste had 
continued to be so at the time of the filing 
of the application for declaring their mar- 
riage as null and void. But in the present 
case from the evidence of the husband to- 
gether with the other attendant facts and 
circumstances and the conduct of the res- 
pondent herself, it could be fairly irferred 
that the respondent was impotent as clleged 
by the petitioner. The E of the hus- 
band which we have no reason to disbelieve 
discloses that the respondent wife had per- 
sistently exhibited an invincible repusnance 
to consummate the marriage. The respon- 
dent was unwilling to get herself medically 
examined. -Upon an application made əy the 
petitioner the court below had issued a notice 
upon the respondent to show cause why she 
should not be examined by a medical expert 


appointed by the court. As stated already ` 


she expressed her unwillingness to get her- 
self examined by a medical expert.-Mockerjee 
A. C. J. and Choudhary, J. in AIR 1921 Cal 
459 (supra) stated “where a party refuses 
to attend for medical inspection, the Court 
may properly draw an unfavourable infer- 
ence The Courts naturally exercise 
a wide discretion in ordering physical exa- 
mination and always do so, subject tc such 
conditions as will afford protection from vio- 
- lence to natural delicacy and sensibility.” 
Halsbury’s Laws of England (Third Edition) 
Volume 12 at page 229 it has. been stated 
that “A refusal by the respondent in a nullity 
suit for impotence to undergo the examina- 
tion or treatment raises an inference of in- 
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capacity upon which the Court may grant’ 
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a decree, on affirmative evidence by or on 
behalf of the petitioner. Similarly, Tolstoy. 
in his book “A Law and Practice of Divorce’, 
6th Edition at page 118 states that the’ in- 
ability to consummate may be due to a 
physical defect which is incurable or to one 
which is curable but which the respondent 
refuses to have cured. Tolstoy at page 114 
of his book says that the onus of peovine 
that the marriage has not been consummate 

and that such non-consummation was due ` 
to the respondent’s incapacity lies on the 
petitioner. In the absence of evidence of 
impotence a spouse will be presumed to be 
normal, The rules provide for a medical in- 
spection of the parties in the case of nullity 
for impotence or wilful refuse! to consummate 
(rule 24), but the court may grant a decree 
though the respondent refuses to submit to 
the inspection. In fact the respondent’s re- 
fusal may incline the court to draw the in- 
ference that the petitioner’s allegations are 
true. 

18. In the present case it can be reason- 
ably inferred from the persistent refusal of 
the respondent to have herself medically exa- 
mined that the positive evidence of impo- 
tence given by the petitioner husband was 
true. 


14, There.is no evidence on record for 
holding that there was any connivance be- 
tween the petitioner and the respondent or 
that the petitioner had in any way disentitled 
himself from obtaining the relief under Sec- 
tion 18 of the Indian Divorce Act. In the 
facts and circumstances of the case the delay 
in presenting the application under Sec, 18 
could not be a ground for refusing the relief 
to the husband when he had otherwise pro-| - 
ved his case.. 

15. In the above view, we agree with 
the findings of the learned District Judge, 
24 Parganas. We accordingly, accept the 
reference made by the learned District Judge, 
24 Parganas and confirm the decree declar- 
ing the petitioner’s marriage with the res- 

ondent as null and void. There will be 
10wever, no order as to cost. 

AMARESH ROY, J.: 16. I agree, 

BAGCHI, J.: .17. I agree. 

; Reference accepted. 





AIR 1971 CALCUTTA 8 (V 58 C 2) 
; S. C. GHOSE, Ff. 

East End Hosiery Mills Private Ltd., Plain- 
tiff-Petitioner v. M/s. Agarwal Textiles Mills, 
Defendant-Respondent. 

Suit No. 3098 of 1968, D/- 25-8-1970. 

(A) Trade and Merchandise Marks Act 
(1958), Section 106 — Suit for injunction for 
passing off — Cause of action. 

Matiers to be proved and considered. In 
a suit for injunction for passing off plaintiff 
must prove that his name, mark, sign or get- 
up has become distinctive. He must further 
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show that defendant’s use of name and mark 


was likely to deceive or cause confusion or 


injury to goodwill of plaintiffs business. 
Court should also consider as tó who are 

the persons whose resemblance would likely 

deceive or confuse, and what rules of 


cemparison are to be adopted in ascertaining” 


existence of resemblance, Such a question has 
to be approached from point of view of a 
man of average intelligence and imperfect 
recollection. Overall structural and phonetic 
similarity has also to be considered. Actual 
fraudulent intention is not necessary but its 
existence certainly tilts the scale. (1906) 238 
RPC 774 & (1935) 52 RPC 186 & ner 
26 RPC 95, Ref. (Paras 5, 8; 9, 10, 22) 


(B) Trade and Merchandise . Marks Act ` 


(1958), Section .106 — Suit for passing off 
and for infringement of trade mark — Dis- 
tinction, l 7 
Action for infringement is statutory remedy 
of registered proprietor of his trade mark. 
Action for passing off is an action for deceit 
for colourable imitation of plaintiffs mark in 
relation to his goods which have acquired 
distinctive reputation in market. In such a 
case evidence of actual deceit is not neces- 
sary. Use of mark similar either visually, 
phonetically or otherwise such as in get-up, 
packing and other writings so as to conclude 
that there is imitation, is sufficient to complete 
the cause of action for passing off. 
(Paras 17, 18, 19, 20) 


(C) Trade and Merchandise Marks Act 
(1958), Section 106 — Action for passing off 
—~ Deception — Proof — No objective stan- 
dard for ascertaining resemblance — Identi- 
fication of essential features of mark is a 
question of fact — Distinctiveness will ap- 
pear from mainly the result of sales, although 
sales may not be conclusive in all cases — 
There can be no hard and fast rule that any 
particular minimum period of time is required 
to acquire distinctiveness, (Para 25) 


Cases Referred: Chronological . 


(1969) AIR 1969 Cal 80 (V 56), 
Premnath Mayor v. Registrar of Trade 


Marks 7 
(1968) AIR 1968 Cal 582 (V 55), 
Imperial Tobacco Co. of India Lid. 
v. Registrar of Trade Marks l 
(1963) AIR 1963 SC 449 (V 50) = 
1963-2 SCR 484, Amritdhara Pharm- 
cy v. Satyadeo Gupta -6 
(1962) AIR 1962 Ker 156 (V 49) = 
ILR (1961) 2 Ker 435, Kantaraj 
Pundit Durga Dutt Sarma v. Nava- 


Paras 


ratna Pharmaceutical Laboratories 16 
(1949) 66 RPC 149, Wright Layman 
and Umney Ltd. v. Wright | 29 
(1948) 65 RPC 242, Marengo v. Daily 
Sketch and Sunday Graphic 29 
(1935)-52 RPC 186, In re, William 
Bailey (Barmingharn) Ltd.’s Applica- z 
tion 
(1909) 26 RPC 95, Royal Insurance Co. ʻi 


Ltd. v. Midland Insurance Co. Ltd. 


E. E. H. Mills v. A. T. Mills (S. C. Ghose J.) 


--or name “MOTT”. 


A. LR. 


(1906) 23 -RPC 774, In re, Pianotist 

Company’s Application 
(2878) 8 Ch. D. 606 = 47 LJ Ch 625, 

‘Metzler v. Wood 

JUDGMENT :— This is an- application 
filed by the plaintiff inter alia for an injunc- 
tion restraining. the defendant from passing 
of Ganjies which are not of the petitioner's 
manufacture as and for. those of the peti- 
tioner and from selling or offering for sale. 
under the trade - mark or name “SACHA 
MOTI” Ganjies not of the petitioners manu-. 
fecture. The application is also for an injunc- 
tion restraining the defendant from display- 
irg or causing to be displayed sign boards or 
posters inscribed with the mark “SACHA 
MOTI” in- relation to Ganjies or such other 
mark which are colourable imitation of the 
patitioner’s trade mark “MOTI”. 


- 2. The petitioner who has been carrying 
o2 business on an extensive scale as a manu- 
fecturer of Hosiery goods including ganjies 
ir India has been selling Ganjies manufactur- 
ed by it since 1956 under the trade mark 
The said mark “MOTI” 
is embroidered in a particular style in neck 
labels and stitched to the neck of each Gan- 
jies or Vest. The said label and name is 
used in the best quality of vests or ganjies 
produced by the petitioner.. According to 
the petiticner the said .mark or name as well 
as the said get-up in the neck labels as well 
as in the packing box has acquired great 
popularity in the market in Calcutta, Madras, 
Kanpur, Delhi, etc. and has become asso- 
ciated with the petitioner. So much so that 
the sales of such Ganjies rose from Rupees 
97,000/- in 1960 to Rs, 8,50,000/- in 1968. 
The petitioner’s advertisement expenses rose 
from Rs. 10,000/- to Rs. 16,000/- during 
the said period. Thus the petitioner came 
ta acquire a proprietary right in the said 
mark “MOTI”. The petitioner came to know 
adout the use by the defendant of the name 
“SACHA MOTT” with regard to the Ganjies 
manufactured by the defendant from an ad- 
v2rtisement appearing in the “Hosiery San- 
dash” during Diwali 1968. l 

3. According to the petitioner the said 
mark is a deceptive imitation of the peti- 
tioner’s aforesaid mark-or name and is likely to 
deceive purchasers and intending purchasers 
into believing that the said goods bearing 
the label “SACHA MOTT” are the goods of 
the petitioner for inter alia the following 
reasons:— | 


(a) Phonetically the word “SACHA MOTI” 
is substantially the same as “MOTI”. 


(b) The get-up of the said mark as em- 
broidered and printed on neck-labels and 
packing box labels of the defendant’s pro- 
dicts are ste! aan similar to the get-up, 
embroidery and printing of the said marks 
on neck labels and packing box labels of the 
p3titioner. 


(c) There are only very minor differences 
which are insignificant between the two 
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marks and/or get-up. The said get-up and 
the mark used by the defendant is a colcur- 
able imitation of the get-up and mark of the 
petitioner, The word “SACHA” is written 
above the word “MOTI” in smaller letters and 
is likely to escape notice. The word “MOTT” 
_ is written in bold letters and of similar design 
as that of the petitioner. So much so: pur- 
chasers are likely to be. misled to buy 
“SACHA MOTI’ Ganjies believing that 
they were buying “MOTI” Ganjies of the 
petitioner. . 

4. The defendant in opposition to the 
present application has pleaded as follows:— 

(i) “MOTI” is not a registered Trade Mark. 

(ii) The plaintiff has no exclusive right to 
use the said word “MOTI”. 

(iii) In fact other persons including ne 
Samarendra Narayan Chouchury had bzen 


using the said mark “MOTI” in Ganjies | 


manufactured or sold by him. - 

(iv) Since July, 1966, the defendant has 
been using the said trade mark or neme 
“SACHA MOTI” which has acquired a repu- 
tation in the market as signifying góods be- 
longing to and manufactured and sold by the 
defendant. Ot 

(v) The said words are not unlawful or 
colourable or deceptive imitation of the’ said 
alleged trade mark or name “MOTI”. 


. (vi) Phonetically the two words are not at . 


similar, 

(vii) The get-up of the words in their -es- 
pective neck.labels or packing boxes have 
also no similarity. 

(viii) The word “SACHA” is not in. insisni- 
ficantly small letters. 

(ix) The goods of the respective parties are 
sold by different- dealers. : l 

(x! The defendant took the name from the 
name of one Moti Ram Gupta, father of one 
of the partners of the defendant firm 1e. 
Bijoy Kumar Gupta. The said Moti Fam 
Gupta is well-known merckant 
goods in Delhi. 

_ (xi) the mark ‘HIRA MOTT is used by on 
B. M, Oswal Hosiery of Ludhiana. The said 
mark has already been registered with the 
Registrar of Trade Marks, 

5. In an action in passing off for infime- 
tion the. plaintiff must prove that his namne, 
mark, sign or get-up has become distinctive 
of his goods. Substantial number of mem- 
bers of public must understand the name or 
sign or mark or get-up to mean or signify 
goods manufactured. by the plaintiff. (See 
Article 998 page 597 Halsbury 3rd Edn.). 
The plaintiff must further show that the 
defendant’s use of the disputed -name or 
mark was likely-or calculated to deceive or 
cause confusion or injury actual or probzble 
to the goodwill of the plaintiffs business. 

6. In the case of Amritdhara Pharmacy v 
Satyadeo Gupta, -AIR 1963 SC 449 the 
Supreme~Court while considering as to what 
was likely to deceive or cause confusion for 
. the purpose of deciding an objection to an 
application for registration of “Lakshaman 
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of Hosiery. 
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Dhara” in respect of medicinal 
observed as follows:— 

(1) There was no criteria fcr determining 
what was likely to deceive or create confu- 
sion. 

; (2) Each case must depend on its peculiar 
acts. i BE i i 

(3) But a mark is likely to deceive or 
cause confusion by its resemblance to another 
if it is likely to do-so in the course of its 
legitimate use as a mark where the two marks 
are assumed to be in use by traders. ; 


7.- The Supreme Court quoted with ap- 
proval the observations of Parker, J., in re: 
Pianotist Company's Application, (1906) 23 
R. P. C. 774 viz., 

“You must take the two words, you must 


judge them both by their look and by their 


sound, ycu must consider the goods to which 
they are to be applied, you must consider 
the nature and kind of customers who would 
be likely to buy those goods. In fact you 
must consider all the surrounding circumstan- 
ces and you must further consider what 


: would likely to happen if each of those trade 


marks is used in a normal way as a trade 
mark for the goods of the respective owner 
of the marks”. 


8. In an action for 
portant to consider — 

(i) Who are the persons whom the resem- 
pene would likely to deceive or entice 
an 


Gi) What rules of comparison are to be 
adopted in ascertaining the existence of such 
resemblance. - . 


_ 9. The confusion is likely to be created 
in the minds of customers who may not be 
certain on seeing’ a mark as to whether they 
had bought goods bearing those marks pre- 
viously.. Supreme Court has said that the 
question has to be approached from the 
point of view of a man of “average intelli- 
gence and imperfect recollection”, Overall 
structural and phonetic similarity has also to 
be considered, as was observed by Farwell, 
J., in William Bailey (Barmingham) Ltd.’s Ap- 
plication, (1985) 52 R. P, C. 136 

“I do not’ think it is right to take a part 
of the word and compare it with a part of 
thé other word. One word must be consider- 
ed as a whole and compare it with the other 
word as a whole. I think it is dangerous 
method to adopt to divide the word up and 
seek to distinguish a portion of it with a 
portion oł the other word.” 

_ 10. In such an action actual fraudulent 
intention is not necessary but its existence 
certainly żilts the scale. 

Il. Cozen Hardy, M. R. in Royal Insu- 
rance Co, Ltd. v. Midland Insurance . Co., 
ie (1909) 26 R. P, C. 95 at p. 97 obsery- 
ed— 


passing off, it is im-] 


“I am aware that in an action of this kind 
it is not necessary to prove fraud on the part 
of the defendant, if you. prove and satisfy 
the Court that what the defendant is doing 
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is calculated to deceive and to prejudice the 
plaintiffs in their trade or business. Still the 
presence of fraud makes an enormous differ- 
ence. Given a case of fraud, the Court does 
not allow the defendant to. say that his in- 
tention to take what was not his and to 
damage the plaintiffs would be ineffective. 
The Court assumes that the rogue was skil- 
ful enough to devise a scheme which would 
have the effect which he desired, or in other 
words he is not allowed to say that his frau- 
dulent act would have the effect which he 
desired that it should have.” 


12. Ext. A dated 27-2-1965 shows clearly 
that there was business relations between a 
partner of the defendant firm and the plain- 
tiff since 1965 in respect of the same goods 
having the mark which are the subject-matter 
of this suit and application (See paragraph 25 
of the petition and affidavit of K. R, Kundu 
affirmed on 18-12-1969 — paragraph 5). 

18. The gradual increase of sale of Plain- 
tiffs goods from year to year which appears 
from the figures of the said sales appearing 
in paragraph 20 of the petition show that the 
petitioner’s goods attained distinctiveness in 
the market. These figures are not disputed 
' by the Respondent. 


14. ‘SACHA MOTY according to the 
defendant has been used by them since July 
1966. But MOTI ’ is being used by the 
petitioner from 1956. 

. 5. It is urged in opposition to this ap- 
plication by Mr, Das that: 
(i) Previous suit against Samarendra Nara- 

yan Chowdhury was settled. Only interlocu- 

tory order was passed in the said suit for keep- 
ing a separate account although defendant in 
the said suit was’ using the identical word 

“MOTT in his Ganjies. 
Gi) Name ‘SACHA MOTYF has been taken 

from the name of Moti Ram Gupta, one of 

the partner’s father and a renowned Mer- 
chant of Hosiery goods of Delhi as noted 

. earlier. 

(iii) Educated people cannot equate 
‘SACHA MOTI with “MOTT. There is no 
phonetical similarity. 

(iv) There is no supporting affidavit show- 
ing that nobody was ceceived. 

16. According to Mr. Das there is differ- 
ence between passing off and infringement of 
trade mark. Mr. Das relies on the case of 
Kanatraj Pandit Durga Dutt Sarma v. Nava- 
ratna Pharmaceutical Laboratories, AIR 1962 
Ker 156. An action for passing off is in sub- 
stance an action for deceit. In the instant 
case there is no evidence that any person. was 
deceived by defendant’s said mark. 

17. An action for infringement of trade 
mark. is a statutory remedy conferred on the 
registered proprietor of a registered trade 
mark for the énforcement of his right to use 
the trade mark in relation to the goods for 
which the mark has been registered. An 
action for passing off is an action for deceit 
for colourable imitation of a mark adapted 


iby a person in relation to his goods which has 
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acquired distinctive reputation in the mar- 
ket, as referring to the goods belonging to ail 
produced by that person only. 

18. An action for infringement of trade 
mark is in substance the same kind of action 
but is not a common law action, and is based 
on the statutory right for which the statute 
itself has given the remedy. 

19. Evidence of actual deceit. however is 
not necessary. The cause of action in an 
Action for Passing off arises by the use of 
the defendant of mark which is likely to 
deceive on account of being similar to the 
plaintifs mark either visually, phonetically 
or otherwise so that the Court is likely to 
conclude that there is an imitation and no 
further evidence is required to establish that 
the plaintiffs rights, have been violated. 

20. The fact that the get up, packing 
and other writing-and the marks on the goods 
or on the packages in which the defendant 
offers his goods for sale are similar to the 
get up, packing and other writing of the 
marks on the goods or on the packages in 
which the plaintiff offers his goods for sale 
so that it would be likely to create confusion 
in the minds of customers while purchasing 
on the basis of such marks, defendant’s gocds 
believing them to be plaintiffs. The cause of 
action for Passing off is complete. 


21. No objective standard can be laid 
down for ascertaining the degree of resem- 
blance necessary to cause deception. But the 
identification of the essential features of the 
mark in the goods of the plaintiff is in a 
sense. a question of fact and would in the 
ultimate analysis boil down to the question as 
to whether the mark used by the defendant 
as a whole is deceptively similar to the mark 
of the plaintiff. ae 

22. 88 Halsbury 597 Article 998 has laid 
down: the essentials of the cause of action in 
an action for passing off or preventive use 
of trade name, The plaintiff must prove the 
following fact: : 

(i) A disputed name or mark or sound or 
get up has become distinctive of the plain- 
tiffs goods so that the use of the said name of 
mark etc., in relation to goods are regarded 
by a substantial number of members of pub- 
lic or in the trade as coming from the same 
source. 


(ii) The cefendant’s use of name or mark 
was likely or calculated to deceive and cause 
confusion and injury, actual or probable to 
the goodwill of the plaintiff's business. 


23. It is alleged by Mr. Das that no evi- 
dence of false representation has been placed 
before the Court inasmuch as no affidavit has 
been filed showing that persons have been 
believing that they were buying plaintii’s 
goods while purchasing the defendant’s goods. 


24. According to Mr. Das Prima facie 
case have not been made out by the plain- 
tiff, Accorcing to him only educated people 
use vest. They cannot be deceived by de- 
fendant’s work or get-up. It seems ‘it is not 
correct. All kinds of people in our country 
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use vests. The poorer and illeterate secton 
of our people uses vests as the only garment 
for the upper part of the body and tkeir 
number naturally are innumerable. : 
95. Mr. Das relied on the case of Impe- 
rial Tobacco Co. of India Lid. v. Registrar 
of Trade Marks, AIR 1968 Cal 582. Acocrd- 


ing to Mr. Das the petitioner has not ben . 


able to establish distinctiveness of the mark 
‘MOTT in relation to Ganjies in the trade. 
But to my mind ‘distinctiveness will appear 
from mainly the result of the sales although 
sales may not be conclusive in cases. 
There are many cognet factors in coming to 
the conclusion as to whether the goods ct a 
trader has acquired distinctiveness in the mar- 
ket. Mr. Das relied on the observations of 
P. B. Mukharji, J., (as his Lordship taen 


was) in the said case and submitted that dis- 
tinctiveness of goods in a trade by its asso- 


ciation with a particular name requires nor- 
mally a hard laborious and time consuming 
process in busines. There can be no hard 
and fast rule that any particular minimum 
period of time is required to acquire distme- 
tiveness. In some cases the time to acquire 
distinctiveness may be larger than in othecs. 


26. In the instant case the use of the raid 
trade mark by the plaintiff and the gracual 
increase in volume of sales of said gods 
since 1956, i.e about 15 vears prima facie 
seems to show that these goods have acquired 
distinctiveness in the market. 


27. It has been held by P, B. Mukharii, 
J., {as his Lordship then wes) in the case of 
Prem Nath Mayor v. Registrar of Trade 
Marks, AIR 1969 Cal 80, as follows:— 

“Distinctiveness being primarily a matter 
of fact. Evidence can be given regarcing 
distinctiveness in fact. There are no nar-ow 
or rigid rules about distinctiveness. Sich 
distinctiveness may be either in indivicual 
feature or in general arrangement. A mark 
should therefore be considered as a whole on 
its total impression and as a general rule. 
Attempts to dissect a mark in order to des- 
troy distinctiveness have been disanproved. 
Its totality of the impression, phonetically and 
visually which is the test. If that totelity 
of impression is likely to cause decectior or 
confusion then the identity is established. If 
not, then they are dissimilar.” 


28. Resemblance in the respective getup 
of the two marks and the vhonetical simila- 
rity of ‘MOTT and ‘SACHA MOTT seems to 
me to be likely to mislead purchasers in our 
country by whom the said goods would mor- 
mally be bought. In‘this connection it shculd 


be noted that the word ‘SACHA’ is a quaita-` 


tive word and would . sigrify merely parer 
quality of the same goods. In this connec- 
tion it should be noted that the word “SAC 4A’ 
is written or printed above the word “MOTU 
in smaller letters and importance has to be 
aitached to the size of the letters used in dif- 
ferent parts of the same name (See Mitzler 
v. Wood, (1878) 8 CH D 696 at p. 610). It 
also appears that the defendant has no mill 
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for manufacturing those goods, The defen- 
dant carries on business in a shop room in 
Calcutta which is its registered place of busi- 
ness. 

29. The fact that one of the partners of 
the defendant firm was a dealer in the said. 
goods manufactured by the plaintiff at Delhi 
since 1965 admittedly prior to the inception 
of business in such goods in any event by the 
defendant leads prima facie to show fraudu- 
lent intention on the part of the defendants 
in the use of the mark ‘SACHA MOTT, This 
prima facie shows that the defendant’s cbject 
in using the mark ‘SACHA MOTT and the 
get-up in the neck labels and packing box 
labels of his own goods is to produce con- 
fusion in the minds of purchasers of the said 
goods. The explanation that the name MOTIT 
has been taken from Moti Ram Gupta, father 
of one of the partners of the cefendant firm 
appears to me to be thin. It is settled law 
in any event that the rights to trade in one’s 
own name does not entitle a man to use his 
name in connection with goocs or business 
if the result will be to deceive the public into 
believing that they are the goods or the busi- 
ness of another (See Wright Layman and 
Umney Ltd. v. Wright, (1949) 66 R. P. C. 
149, judgment of Lord Greene, M. R. and 
Marengo v. Daily Sketch and Sunday Gra- 
phic Lid., (1948) 65 R. P. C, 242 at p. 251, 
judgment of Lord Simons). 

80. The fact that there is another regis- 
tered trade name “HIRA MOTY in respect 
of Ganjies does not in my view equate the 
case of the plaintiff. 

8l. For the aforesaid reasons I am af the 
opinion that prima facie the plaintiff has made 
out a case for the reliefs claimed. This ap- 
plication must, therefore, succeed, 


32. There shall, therefore, be an order . 
for injunction restraining the defendant from 
selling or offering for sale under the trade 
mark or name “SACHA MOTI” Ganjies with- 
cut sufficiently distinguishing tae same from 
the products of the plaintiffs and representing 
ae same to be the products of the cefen- 

ant, 

83. Costs of this applicatior. will be costs 
in the cause. 

Order accordingly. 


AIR 1971 CALCUTTA 7 (Y 58 C 8) 
T. K. BASU, J. 

Anglo India Jute Mills Co., Ltd., Petitioner 
v. The Fifth Industrial Tribunal of West 
Bengal and others, Respondents. 

Matter No: 464 of 1966, D/- 18-3-1970. 

Industrial Disputes Act (1947), Section 19(2) 
— Intention to terminate settlement — Whe- 
ther by formal written notice or spel: out 
from correspondence — Must be with refer- 
ence to particular date —— Absence of such 
date — Effect of. l 

The intention to terminate a settlement 
whether it is by a formal notice in writing 
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or it is to be spelt out from correspondence 
between the parties must be certain as to 
the particular date on which such a termina- 
tion is to take effect. This is vitally neces- 
sary because the Court has to fix the period 
of two months with reference to Section 19 
(2) after which the settlement ceases to be 
binding on the parties. AIR 1968 SC 585, 
Rel. on.; AIR 1966 SC 976, Referred to. 
- (Para 22) 
Where on considering the correspondence 
it cannot be said that notice of an intention 
to terminate the settlement with reference to 
a particular date is given by the Union the 
existing settlement remains valid and binding 
on the parties. Consequently Order of Re- 
ference covering the subject-matter of the 
settlement becomes incompetent and without 
jurisdiction and the resulting award also be- 
comes without jurisdiction and void. (Para 23) 


Cases Referred: Chronological . Paras 

(1968) ATR 1968 SC 585 (V 55) = 
(1968) 1 SCR 581, Management of 
the Bangalore Woollen Cotton and 
Silk Mills Co. Ltd. v. Workmen 

(1966) AIR 1966 SC 976 (V 58) = 
(1963) 2 SCR 27, Workmen of Wes- 
tern India Match Co, Ltd. v. Western 
India Match Co, Ltd, 18, 19 

(1964) AIR 1964 SC 914 (V 51) = 
(1964) 1 Lab LJ 12, Associated 
Cement Staff Union v. Associated 
Cement Co. 

(1963) AIR 1968 SC 1108 (V 50) = 
(1968) Supp 2 SCR 627, Pfizer Pri- 
vate Ltd. Bombay v. The Workmen 25 
P. P. Ginwalla, for Petitioner; Ajoy Ghosh, 

for the State. 

ORDER:— The petitioner Anglo India 

Jute Mills Company, Limited is a company 

(Contd, on Col. 2) 
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1. Name of Parties: 


2. Representing Employer 
8. Representing workmen: 


4. Short recital of the case: | 

As the frozen maximum demand of power 
sanctioned by the Calcutta Electric Supply 
Corporation was being exceeded in the mills 
and the Management was cautioned by the 
Corporation, the Company revised the work- 
ing hours of the Weaving Department in the 
Lower Mills in order to keep the power with- 
in the limit of the maximum demand, This 


A. I. J. Mills Co. v. F. I. Tribunal (Basu ff.) 
incorporated under the 


MEMORANDUM O 


A.I. R, 


Indian Companies 
Act, 1913 having its registered office at 
No. 81, Netaji Subhas Road, Calcutta. 


2. At all material times prior to March, 
1968, the petitioner used to work its pre- 
paring and spinning departments and all its 
other departments except its weaving and 
finishing departments in its Lower Mill for 
three shifts per day. The weaving and finish- 
ing departments, however, used to work only 
two shifts per day. 

3. Prior to May, 1961, the petitioner’s 
maximum demand of electric power from the 
Calcutta Electric Supply Corporation was 
3,600 K. W. Owing to an acute shortage of 
power in Calcutta and its industrial area, the 
petitioners maximum demand was frozen by — 
the said Corporation in or about May, 1961 to 
3,480 K.W. In July 1962, the petitioner was 
cautioned by the said Corporation not to ex- 
ceed the said maximum demand. In May, 
1963, the maximum permissible demand was 
further reduced to 3,855 K.W. 


4, In order to keep within the maximum 
permissible demand for power without :reduc- 
ing production, the petitioner decided to re- 
vise its working hours in the weaving depart- 
ment of its Lower Mill and to introduce a 
third shift being the night shift in the said 
department. 


5. Thereupon the weavers of the peti- 
tioner’s Lower Mill went on strike from the 
15th March, 1963 and conciliation proceed- 
ings took place in the course of which a set- 
tlement was reached and a Memorandum of © 
ao was signed on the 19th March, 


6. This Memorandum of Settlement is 
very material for our purposes and is set out 
hereinbelow: 


F SETTLEMENT i 


M/s. Anglo-India Jute Mills Ltd. (Lower) 
Jagatdal, 24-Parganas, 


arn 


- Their workmen represented by— 


1. National Union of Jute Workers, 


2. Anglo-India Jute Mills Employees’ 
Union, 
Shri A, B. Guha, Asstt. Labour Adviser 


Anglo-India Jute Mills Co. Ltd. 

1. Shri Dayaram Beri, M. L, A. 

2. Shri Bishnu Banerjee, 

8. Shri Jagdish Ch. Chakravarty of National 
Union of Jute Workers. 

4. Mohd. Rostam Ali, 

5. Shri J. Pandey and others of Anglo- 
India Jute Mills Employees’ Union, 
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MEMORANDUM OF SETTLEMENT (contd.) 


revised working hours involved introduction 
of 8 shifts with effect from 15-3-1963. The 
weavers raised a dispute alleging tha= the 
Management has violated the Section 2 (a) 
of the I. D. Act, as due notice was not given 
and refrained from attending to their duties. 

Bipartite discussion between the Manage- 
ment’s representatives anc the worker? re- 
presentatives proved fruitless. Ultimately 
tripartite discussions were held before the 
undersigned on 18-3-1963 and 19:3-1963 
respectively and after protracted discussion 
the following terms of settlement is agree 
upon : 


5. Terms of settlement: 


8. Any permanent weaver declared medi- 


(a) The workmen concerned hereby egree 
to work in 8 shifts as notified by the 
Management in their notice D/- 12-3- 
63 with immediate effect, subject to 
the modification that the night shift 
work will consist of 46 hours a week 
and the said notice will stand mocified 
accordingly. 

(b) In view of the above the management 
hereby agree to offer the following 
to the workmen concerred. 


(1) Old and efficient Budlis in the Weav- 
ing Department who are membecs of 
Provident Fund will be made perma- 
nent within 30-4-1964. 


2. The Budlis on the frozen list of the 
Weaving Department will be given 
employment in preference over Budlis 
so that they get opportunity to qualify 
for Provident Fund. 


cally unfit by the Company’s Medica 
Officer and unable to work in the 
night shift will be paid retrenchment 
compensation upto and  inchding 
1948. This will remain in force for 
a period of three months from date. 

4, These workers of the Weaving Depart- 
ment who will work in the night shift 
will be paid full dearness allowance 
for 48 hours instead of 46 hours and 
also 2 hours basic wages. 


5. The Management will examine piecerate 
aid to weavers operating semi-wide 
ooms. 

6. In view of the fact that Weavers of 
this mill have not worked in the night 
shift before, the Management hereby 
agrees to keep this factor in view in 
assessing their production, 


7. The position regarding power supply 
necessitating the introduction of 8rd 
shift as explained by the Management 
will be verified by the Conciliation 
Officer in due course. 

8. The 8rd shift in the Weaving Depart- 
ment will rotate every two weeks as 
in other Departments, s 

9. It is agreed that no precipitated action 
shall be resorted to in future and every 
attempt will be made to settle differ- - 
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MEMORANDUM OF SETTLEMENT (contd.) 


Sd./- A. B. Guha 

Signature of the representatives of the 
Employer. 

19-3-1963. 

Sd/- L. O. I. J. M. A. witness 
19-3-1963. 


Sd./- Bahma Prosad 
Sd./- in Hindi 
Sd./- in Hindi 

. $d./- Larma Singh. 


7. The effect of the settlement was that 
the petitioners workmen agreed to work in 
three shifts in consideration of various bene- 
fits of a permanent nature granted by the 
petitioner to its workmen, as well as in consi- 
ceration of the petitioner agreeing that work 
in the night shift should be of 46 hours per 
week instead of 48 hours and that full dear- 
ness allowance for 48 hours should be paid 
to the workmen working in such shift and 
that payments of basic wages should be made 
for two extra hours. It was also agreed that 
the said shifts should rotate every two weeks, 
so that each weaver 
shift for two weeks every six weeks. 

8. It is the case of the petitioner that it 
duly gave effect to the said settlement and 
the workmen enjoyed ‘the benefits conferred 
thereby. 

9. Thereafter the petitioner’s workmen in 
or about September, 1964, demanded the 
abolition of the night shift. The petitioner, 
however, resisted such demand, 


10. By an order of Reference dated the 
jst April, 1965 the following dispute was re- 


ferred- to the Fifth Industrial Tribunal by’ 


the Government of West Bengal for adjudi- 
cation: 

“Whether the workmen of the Weaving 
Department are justified in demanding abo- 
lition of the night shift (8rd shift)? If so, 
what relief, if any, the workmen are entitled 
to P” 

11. The parties thereafter submitted their 
respective written statements beforé the Tri- 
bunal, The Tribunal made its Award on the 
26th May, 1966, which was published in the 
Calcutta Gazette dated the 16th June. 1966. 
The concluding portion of the Award is in 
the following terms: 


“The Company in the opinion of the Tri- 
bunal, has not succeeded in justifying work- 
ing of three shifts in the lower mills. The 
Tribunal is also of opinion that the workmen 
have established that: their demand for aboli- 
tion of the night shift in the Weaving Sec- 
tion of the lower mills is just. 
tion that remains to be considered is to what 
relief the workmen, i.e., the weavers of the 
Weaving Department of the lower mills are 
entitled. They cannot certainly ask the Com- 
pany to stop working of the night shift al- 


worked in the night” 


The ques- 


erces and dispute through constitu- 
tional means, 

Sd./- Dayaram Beri, M. L. A. 

3d./- Bishnu - Banerjee, 19-3-1963. 

Signatures of the Representatives of the 

Union. 

3d./- Jagdish Ch. Chakravorty ' 

35d./- Md. Rostam Ali 

5d./- J. Pandey. 19-3-1963 

sd./- Serajuddin Assin 

od. /- 

5d./- 

Sd./- H. M. Ghosh 

Conciliation Officer, 19-83-1968. 

together. What they can demand and get 

Js that they should not be made to work in 

che night shift. They should be allowed to 

work in two shifts as before 1968 with no 

-ess in earnings they were having at that 

zime. 

In the result, the Tribunal answers the first 
mart of the issue under reference in the posi- 
tive, and directs that the workmen of the 
Weaving Department of the lower mills of 
Messrs. Anglow-India Jute Mills Co. Ltd., 
should not be asked or made to work in the 
night shift of the said mills.” 

. 12. It is this Award of the Fifth Indus- 
trial Tribunal which is challenged before me 
in this application. 

18. Mr. P. P. Ginwala appearing on be- 
half of the petitioner submitted in the first 
place that as there was a binding settlement 
between the parties, arrived at in ‘course of 
the conciliation and covering the subject- 
matter of the dispute which has been refer- 
red to the Fifth Industrial Tribunal in the 
present case; the Order of Reference itself 
was incompetent, My attention is drawn in 
this connection to the provisions of Sec- 
ton 19 (1) of the Industrial Disputes Act, 
-947 (hereinafter referred to as the Act) which 
provides as follows: 


(1) “A settlement shall come into operation 
on such date as is agreed upon by the parties 
to the dispute, and if no date is agreed upon, 
cn the date on which the memorandum o 
the settlement is signed by the parties to the 
dispute. 

(2) Such settlements shall be binding for 
such period as is agreed upon by the parties 
end if no such period is agreed upon, for a 
period of six months from the date on which 
the memorandum of settlement is signed by 
the parties to the dispute and shall continue 
to be binding on the parties after the expiry 
cf the period aforesaid until the expiry of 
two months from the date on which a notice 
ia writing of an intention to terminate the 
settlement is given by one of the parties to 
the other party or parties to the settlement.” 


14. Reference is made by Mr. Ginwalla to 
the Memorandum of Settlement which I have 
sst out hereinabove to.show that it is signed 
ty all the parties and the Conciliation Officer 
and it covers the entire subject matter of 
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the dispute in the present case. That Memo- 
randum of Settlement admittedly haz not 
been terminated by any formal notice in 
' writing. . 

15. The observations of the Tribunal 
with regard to this contention may be noted 
in this connection. At paragraph 6 oz the 
‘Award the Tribunal observes as follows: 

“It was next contended that the question 
referred for adjudication cannot be desided 
inasmuch as the settlement, Ext, l, arriv- 
ed at betweeri the Company and the Union 
has not been terminated in accordance with 
Section 19 of the Industrial Disputes Act. 
It is quite clear from the correspondances 
that have been made since after the ‘ntro- 
duction of the night shift between the 
Union and the Company and the Labour 
Commissioner that the Union had terminat- 
ed the said settlement. It is no doubt prov- 
ed that a notice in writing of an intention 
of the Union to terminate the settlemert has 
not been given to the Company, but % ap- 
pears from the several letters, Exts. 2, 2 (a), 
2 (b), 8, 4 and 5 that the intention af the 
Union to terminate the settlement is crystal 
clear ..  .. .. The Tribunal decides 
that the settlement had been terminated and 
that there is no bar under Section 19 :0 go 
into the question.” 

16. Mr. Ginwalla next refers to the cor- 
respondence which was referred to b7 the 
Tribunal in its Award and which is to be 
found at pages 115 to 118 of Annexures to 
the petition. Out of these, two letters dated 
the 20th February 1965 and 6th Occober, 
1964 are letters addressed by the Secretary 
of the Union to the Labour Commiszioner 
and Assistant Labour Commissioner, Gcvern- 
ment of West Bengal respectively. In the 
letter dated the 6th October, 1964 after 
setting out their various grievances the Joint 
Secretary writes as follows: 

“Under the circumstances stated above 
we request you to be so good as to arrange 
for a conciliation at your earliest conve- 
nience. We apprehended that the Industrial 
scheme may come into a dangerous pcsition 
at any moment.” 

17. A copy of this letter, it appears, was 
sent to the Manager, Lower Mill. The 
third letter dated the 26th December, 1964 
was addressed by the Secretary of the Union 
to the Manager of the Mills, and in its sscond 
paragraph states as follows: 


“So we have decided to give you clear 
two weeks ultimatum within which to settle 
up the matter failing which there will be 
stay in strike in the Lower Weaving Dept.” 


18. At this stage, it is necessary to notice 
two decisions of. the Supreme Court which 
were cited before me. The first decision to 
be noticed is the. case of. Workmen of 
Western India Match Co. Ltd. v. Western 
India Match Co. Ltd., reported in AIR 1966 
SC 976, At paragraph 12 of the xeport, 
Mudholkar J. observed as follows: 
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“Mr.-B Sen for the respondent-company 
reiterates the objection based. on Section 19 
{2) of the Industrial Disputes Act, 1947. 
That provision is to the effect that a- settle- 
ment arrived at between the employer and 
the employees shall be binding for such 
period as is agreed upon by them and if no 
such period is agreed upon, for a period of 
six months from the date of the settlement 
and shall continue to be binding on them 
after expiry of that period unzil the expiry of 
two months from the date on which a notice 
in writing of his intention to terminate the 
settlement is given by one of the parties to 
the other perly Unquestionably the parties 
had arrived at a` settlement on April 29, 1955 
relating, amongst other things, to dearness 
allowance and the scales of pay and no 
formal notice as contemplated by sub-sec- 
tion (2) of Section 19 was given. In our 
opinion, however, it is not open to the res- 
pondent-company to raise this contention in 
so far as revision of pay scales is concerned 
because in the memorandum of settlement 
dated May 28, 1958 signed by the represen- 
tatives of the parties to this appeal it is 
clearly provided that the revision of scale of 
pay be referred for adjudication to the same 
Industrial Tribunal which was dealing with 
the question of dearness allowance. Besides 
that, this memorandum contains the follow- 
ing recital: 


‘Parties were met jointly on several occa- 
sions as a result of which the entire dispute, 
except the issues of (1) Deerness allowance 
(which has already been referred to the 
Fourth Industrial Tribunal for adjudication) 
and (2) Revision of scales of pay, has been 
settled on the following terms.’ 


This recital shows that the respondent was 
agreeable to refer to the Tribunal not only: 
the issue relating to revision of pay scales 
but also that dealing with dearness allow- 
ance. Fourthly, in para 37 of its written 
statement the respondent company clearly 
accepted the position that the Tribunal had 
jurisdiction to deal with the issue of dearness 


allowance. This circumstance precludes 
the respondent from now objecting to the 
jurisdiction of the Tribunal, Apart from 


that we may point out that in its reply dated 
March 29, 1957 to the charter of demands 
sent on behalf of the appellent union it was 
stated that the previous settlement had not 
been terminated and in answer to that the 
of the Union wrote on 
April 8, 1957 saying that the various repre- 
sentations made by the Union ‘to the respon- 
dent and the presentation o? the charter of 
demands amounts to a notice of termination 
of the settlement. Thus, though no formal 
notice under Section 19 (2) was given this 
letter can itself be construed as notice with- 
in the meaning of that provision. It may be 
noted that the representation was made 
long after the expiry of two -months from 
this date. For these reasons we overrule the 
contention of Mr. Sen.” 
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19. This decision came up for considera- 
tion in a subsequent decision before the 
Supreme Court in the case of Management 


of the Bangalore Woollen, Cotton and Silk ` 


Mills Co. Ltd. v. Workmen, reported in AIR 
1968 SC 585. In that case the earlier deci- 
sion, was referred to and explained in the 
following terms: - 


“We will then consider the question, as to 
whether there has been a termination of the 
award, Exhibit M-6, in the manner pleaded 
bv the Union, It cannot be over emphasized 
that an intimation, claimed to have been 
given, regarding the termination of an 
award, must be fixed with reference to a 
particular date so as to enable a Court to 
come to the conclusion that the party, 
giving that intimation, has expressed its 
intention to terminate the award. Such a 
certainty regarding date, is absolutely essen- 
tial, because, the period of two months, 
after the expiry of which, the award will 
cease to be binding on the parties, will have 
to be reckoned, from the date of such clear 
intimation, It is also necessary to state that, 
in this case, the High Court and the Tri- 
bunal have proceeded on the basis that the 
decision of this Court, in Workmen of 
Western India Match Co. Ltd., (1963) 2 
SCR 27 = (AIR 1966 SC 976) supports the 
proposition that an inference of an intention 
to terminate an award or a settlement can be 
gathered from the various correspondence 
that passed between the Management and 
the Union. That decision, in our opinion, 
does not lend any support to such a view. 
From the facts of that case, it is seen that 
there was a settlement, between the parties, 
on April 29, 1955, and there was a Charter 


of Demands, given by the workmen, on Janu- 


‘ary 25, 1967. On January 14, 1958, the 
Government of West Bengal, referred to the 
Industrial Tribunal concerned, for adjudica- 


tion, the demands made by the workmen.. 


Earlier to that date, on March 29, 1967, the 
management had sent a reply to the Union 
that the Charter of Demands, of January 25, 
1987, could not be considered, inasmuch as 
the settlement of April 29, 1955, had not 
been validly terminated, under the Act. In 
answer to that communication, the Union 
wrote, on April 8, 1967, that the various re- 
presentations made by it, to the Management 
and the presentation of the Charter of De- 
mands, amounted to a notice of termination 
of the settlement. In dealing with this point, 
it will be seen that, this Court observed that 
no formal notice, as contemplated by Sec- 
tion 19 (2), of the Act, has been given by 
the Union, But, this Court ultimately, held 
that though no such formal notice was given, 
the letter of April 8, 1957, written by the 
Union, could itself be construed as notice, 
within ‘the meaning of Section 19 (2) and 
therefore, the Tribunal had jurisdiction to 
adjudicate upon the claim, as the reference 
was made by the State Government, long 
after the expiry of two months, from April 8, 
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1957. It will therefore be seen, that this 
Court treated the letter, of April 8, 1957, 
written by the Union, as amounting to a 
notice of intention to terminate the settle- 
ment.” 

20. On tke basis of these two decisions 
Mr. Ginwalla contended that although the 
earlier decision might have lent support’ to 
the view that in the absence of a formal 
notice of termination, such an intention to 
terminate could be spelt out from the cor- 
respondence, the latter decision of the 
Supreme Court interprets the earlier deci- 
sion as having found that an express notice 
in writing of the intention to terminate the 
settlement wes, in fact, given in the earlier 
case, 


21. Mr. Ajoy Ghose for the State contend- 
ed that no formal notice was necessary on 
the strength of the earlier Supreme Court 
decision. l 


22. It is not necessary for me to enter 
into this controversy in the present case as 
the latter decision seems to be a clear autho- 
rity for the proposition that the intimation to 
terminate a settlement whether it is by a for- 
mal notice in writing or it is to be spelt out 
from correspondence must be certain as to the 
particular date on which such a termination 
is to take effect, This is vitally necessary 
because the Court has to fix the period of 
two months with reference to Section 19 (2) 
of the Act after which the settlement ceases 
to be binding on the parties, i 


23. Having gone through the correspon- 
dence in the present case I am unable to 
hold that there has been any such notice of 
an intention to terminate the Settlement with 
reference to a particular date given by the 
Union. In that state of affairs, it must be 
held that the Tribunal was manifestly in 
error in overruling this objection on behalf 
of the Company. It must also be held that 
since the settlement was valid and bindin 
on the parties the Order of Reference dated 
the Ist April, 1965, was incompetent and 
without jurisdiction, Since the Order of 
Reference is incompetent, the resulting Award 


must also be held to be without jurisdiction 


and void. 


24. This contention 
therefore, succeeds. 


25. Mr. Ginwalla next submitted that the 
arrangement of work of the employees in 
different shifts is a matter of organisation of 
the business which should be left entirely to 
the management. According to this conten- 
tion, it is incapable of being a “term of em- 
ployment” or a “condition of labour” as used 
in Section 2 (k) of the Act. Consequently, 
there cannot be an industrial dispute with 
regard to this question of introduction of night 
shifts. Mr. Ginwalla in this connection drew 
my attention to a decision of the Supreme 
Court in the case of Pfizer Private Ltd., Bom- 
bay v. The Workmen, reported in AIR 1963 
SC 1108. Another decision of the Supreme 
Court was also referred to in the case of 


of Mr. Ginwalla, 


HO7r - 
- "Associated Cement Staff Union v. Associated 
Cement Co., reported in AIR 1964 SC 9-4. 


26. Having regard to my finding on the 
ve of the competence of Order of Re- 


erence, I am not inclined to express -any ` 


final opinion on this aspect of this matter in 
this case. aps 

27. In the. result, this’ application suc- 
ceeds and the Rule is made absolute. Tiere 


will be a writ in the nature of Certiorari — 


uashing and setting aside the Order of Re- 
ference dated the Ist April, 1965 and the 
Award dated the 26th May 1966, published 


in the Calcutta Gazette dated the 16th “une. d 


1966 and a writ in the nature of Prohib-tion 

restraining the respondents from giving etect 

to the said Order of Reference and the 
Award in any manner whatsoever. . 
28. There will be-no order as to costs. 

_ Application allowed. 





AIR 1971 CALCUTTA 18 (V 58 C 4 
SANKAR PRASAD MITRA AND 
SABYASACHI MUKHARJI, JJ. 

Mst: Jhimi Bajoria, Applicant v. Commis- 
sioner of Income-tax (Central), Calcutta, Res- 
pondent. . 


Income-tax Reference No, 76 of 1966, D ifs 


20-6-1969. 2. 3 

Income-tax Act (1922), Section 12 (1A‘ (as 
amended by Finance Act, 1959) — Dividend 
declared by a company — Conditional decla- 
ration cannot be brought within the scope 
of Section 12 (1-A). l 

A declaration of dividend “subject to remit- 
tance from Pakistan, does not give rise to-an 
obligation which a shareholder can enforce 
until remittances from Pakistan are actually 
made and such remittances are receivec by 
the company in India. Therefore, on a dec- 
laration of this nature, no tax can be imposed 
under the provisions: of Section 12 (1-A). AIR 
1964 SC 1866, Followed; (1922) 2 AC 406 
& AIR 1964°Mad 519, Distinguished. Deci- 
sion in Income-tax Reference No, 27 of 1965 
(Cal) & Income-tax Reference No. 28 of 1965 
(Cal) no longer good law in view of dec‘sion 
in Income-tax “Reference No. 111 of 1965 
Cal). (Para 15) 
Cases Referred: Chronological | Earas 
(1965) Income-tax Ref. No. 27 of 1965 - 

(Cal), Sm. Chandra Jalan v..Commr. . 

of Income-tax (Central), Calcutta 5 
(1965) Income-tax Ref. No, 28 of 1965- 

(Cal), S Jalan v. Commr. of — 

Income-tax (Central), Calcutta 5 
(1965) Income-tax Ref. No. 111 of 

1965 (Cal), Commr. of Income-tax 

(Central), Calcutta v. Smt. Panna 


Jalan 
(1964) AIR 1964 SC 1866 (V 51) = 
(1964) 53 ITR 88, J.-Dalmia v. 
. Commr. of Income-tax ; 
(1964) AIR 1964 Mad 519 (V 51) = 
ILR (1964) 1 Mad 832, C. Hariprasad 
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Thimi v. L-T. Commr. (Calcutta) (S. P. Mitra J.) (Prs. 25-28)-[Prs. 1-5] Cal. 18 


v. Amalgamated Commercial Tra-. 
ders Pvt. Ltd. | - 12 
(1922) 1922-2 AC 406 = 91 LJ Ch 
43, Aramayo Francke Mines Ltd, 
v, Public Trustee 
(1901) 17 TLR 625 = 85 LT 22, 
' Lagunas Nitrate Co, Ltd. v. Henry . 
Schroeder and Co. 7 
(1896) 1896-1 Ch 559 = 65 LJ Ch 
' 400, In re Severn and Wye and 
Severn. Bridge Rly. Co. | 7, 8° 
D. Pal with Hirak Mitra, for Applicant; 
B. L. Pal with Ajit Sen Gupta, for Respon- 


ent, 

SANKAR PRASAD MITRA, J.:-— The as- 
sessment year, in this reference under Sec- 
tion 66 (1) of the Indian Income-tax Act, 
1922 is 1961-62.° The corresponding ac- 
counting year is R. N, 1961. The assessee 
is a shareholder of the North Benga] Sugar 
Mills Co. Ltd, The registered office of this 
company is in Calcutta but its mills are in 
Fast Pakistan. The company’s profits arise 
wholly in Pakistan. For the previous year 
relating to the assessment year 1960-61 the 
company is said to have declared dividend on 
the 6th October, 1960. The assessee’s share 
of such dividend should have amounted to 
Rs. 8,000/-. 

2. Before the Income-tax Officer the as- 
sessee contended that the said sum of Rupees 
8,000/- was not assessable in her hands since 
the company did not issue any dividend war- 
rants and its declaration of dividend wes sub- 
ject to remittance from Pakistan, In fact, 
by consent of parties the company’s relevant 
resolutions have been placed before us. The 
resolutions run thus: 

“A dividend aggregating Rs. 60,000/- be 
and is hereby declared to the preference 
shareholders subject to. taxation and remitt- 
ance from Pakistan.” 

“A dividend aggregating Rs. 1,20,003/- be 
and is hereby declared to ordinary sharehold- 
ers subject to taxation and remittance from 
Pakistan.” 

3. The assessee’s contention befors the 
Income-tax Officer was that the declaration 
was merely a conditional declaration and it 
had not given the shareholders any immediate 
rights to claim any dividends. from the Com- 
pany. The Income-tax Officer rejected this 
contention’ and included the said sum of 
Rs. 8,000/- in the assessee’s total income. 

4, The Appellate Assistant Commissioner 
supported the Income-tax Officer. He’ said 
that under Section 12(1A) as amended by the 
Finance Act, 1959, the dividend declared by 
a company would be deemed to be the in- 
come of the previous year in which it was 
so declared and, as such, the Income-tax Ofi- 
cer, was correct in including the sum of 
Rs. 8,000/- as ‘deemed dividend’ in the 
assessee’s assessment, ý i 

5. The Tribunal also agreed with this 
view. . The Tribunal held that wheth=r the 
declaration was conditional or not would not 
affect its taxability. The inclusion of the 
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aforesaid sum of Rs. 8,000/- was, therefore, 
upheld. 


The following question has been referred to 
this Court: E 
Whether, on the facts and in the circum- 
stances of the case, the Tribunal was justified 
in holding that under Section 12(1A) of the 
Indian Income-tax Act, 1922, as amended by 
the Financé Act, 1959, the sum of Rs, 8,000 
representing dividend in respect of the shares 
held by the assessee in M/s. North Bengal 
Sugar Mills Co, Private Ltd., was chargeable 
to tax as the income of the previous year in 
which it was so declared? . 
Now, Section 12(1A) as amended by the 
Finance Act of 1959 is as follows:— . 


“Income from other sources shall include 
dividends, and any dividend declared by a 
Company or distributed or paid. by it within 
the meaning of sub-clause (a) or sub-cl. (b) 
or sub-clause (c) or sub-clause (d) or sub- 
clause (e) of Clause (6A) of Section 2, shall 
be deemed to be the income of the previous 
year in which it is so declared, distributed 
or paid, as the case may be.” 


We are not concerned in this reference 
with the words “distributed” or “paid” in the 
sense they have been used in Section 12(14A). 
We have to concentrate on dividend “declar- 
ed” within the meaning of the sub-section. 
A similar question arose in Income-tax Re- 
ference No. 27 of 1965 (Cal) (Sm. Chan- 
dra Jalan v. Commissioner of Income-tax (Cen- 
tral), Calcutta) and in Income-tax Reference 
No. 28 of 1965 (Cal), (S. B. Jalan and others 
lagal heirs to the estate of late Chandra Moni 
Ta v. Commr. of Income-tax, (Central) 
Calcutta) which was decided by a Bench 
consisting of Mr. Justice Chatterjee and my- 
self on the 4th July, 1968. -At that time 
the assessee’s counsel madea casual statement 
that å declaration “subject to remittance from 
Pakistan” was not covered by the amended 
provisions of Section 12 (1-A); but, he neither 
advanced any reasons for any arguments in 
support of this contention nor did he rely on 
any authorities, This Court tock the view 
that as soon as the declaration was made 
the above provisions of Section 12 (L-A) were 
attracted. But on a subsequent occasion in 
Income-tax Reference No. 111 of 1965 (Cal) 
(Commr. of Income-tax (Central) Calcutta v. 
Sm. Panna Jalan) the same problem came u 

for consideration before a Bench comprise 

of my lord and myself. In his reference learn- 
ed counsel for both the parties argued to 
some extent their respective points of view 
and I felt persuaded to change my previous 
view on the subject. 
tion, subject to a -condition precedent, was 
ro declaration at all until the condition was 
fulfilled and; as there was no evidence that 
the condition was, in fact, fulfilled the inclu- 
sion of dividend income in the manner afore- 
said could not be supported. 


6. In this reference we have the privi- 
lege’ of hearing counsel for both the parties, 


Jhimi v. I-T. Commr. (Calcutta) (S. P. Mitra J.) . 


- and its ‘necessary implications. 


I held that a declara- 
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once again, and they have also cited authori- 
ties in support of their respective contentions. 


7. The Income-tax Act does not throw 
any light.on what declaration of dividend is 
We have, 
therefore, to seek guidance from relevant pro- - 
visions both in India and in England of the 
Companies Acts to appreciate.the true nature 
of the problem under consideration. In J. Dal- 
mia v. Commr. of Income-tax, 53 ITR 88 = 
(AIR 1964 SC 1&66) the Supreme Court had 
to analyse the character and incidents of an 
“interim dividend” and in'doing so their Lord- 
ships had to examine the difference between 
‘declaratidn of dividend in a general meeting’ 
and ‘a directors’ declaration of. an interim 
dividend’. At p.-87 ‘of ITR) = (at p. 1868 
of AIR) Mr. Justice Shah, speaking for the 
Supreme Court, cbserves:— 


“There is no doubt that a declaration of 
dividend by a company in general meeting 
gives rise to a debt, “When a company dec- 
lares a dividend on its shares, a debt imme- 
diately becomes’ payable to each shareholder 
in respect of his dividend for which he can’ 
sue at law, and the statute of limitation im- 
mediately begins to run’: In re Severn and 
Wye and Severn Bridge Rly. Co., (1896) 1 
Ch, 559. But this rule applies only in case 
of dividend declared by the company in 
general meeting. A final dividend in gene- 
ral may be sanctioned at an annual meeting 
when the accounts-are presented to the mem- 
bers. But the power tc pay interim dividend is 
usually vested by the Articles of Association 
in the directors. For baying interim dividend 
a resolution of the ccmpany is not required: 
if the directors are. authorised by- the Articles 
of Association they may pay such amount as 
they think proper, having regard to their 
estimate of the profits made by the Company. 
Interim dividend is therefore paid pursuant 
to the resolution of the directors on some day 
between the ordinary general meetings of the 
company. Cn payment, undoubtedly interim 
dividend becomes the property of the. share- 
holder. But a mere resolution of the directors 
resolving to pay a certain amount as interim 
dividend does not create a debt enforceable 
against the company, for it is always open 
to the directors to rescind the resolution 
before payment of the dividend. In Lagunas 
Nitrate Co. Ltd. v. Henry Schroeder and Co., 
(1901) 17 TLR 625. the directors of a com- 
pany passed a resolution declaring interim 

ividend payable .on a future date, and re- 
quested the company’s bankers to set apart, 
out of the monev of the company in their 
hands, into a.special account entitled “Interim 
Dividend ‘Account,’ a sum sufficient to 
cover the dividend, pending the company’s 
instructions. But before the date fixed for pay- 
ment, the directors resolved that pending cer- 
tain litigation to which the company was a 
party payment of dividend be postponed. It 
was held by the Court that the directors had 
the right even after resolving to pay interim 
dividend to rescind the resolution and no en- 


1971 


forceable right arose in favour of the mem- 
bers of the company for the declaration of 


interim dividend. 

In Halsbury’s Laws of England, third edi- 
tion, volume 6, Page 402, Art. 778, it has been 
stated: ‘a directors’ declaration of an interim 
dividend may be rescinded before paym=nt 
has been made.’ 

Therefore, a declaration by a company in 
a general meeting gives rise to an_enfosce- 
able obligation, but a resolution of the board 
of directors resolving to pay interim dividend 
or even resolving to declare interim dividend 
pursuant to the authority conferred upon 
them by the Articles. of Association gives “ise 
‘to no enforceable obligation against the cem- 
pany, because the resolution is always capa- 
ble of being xescinded.......... E iy 

8. Itis clear, therefore, that a declaration 
of dividend which does not create a cebt 
‘immediately payable to each shareholder or 
does not give rise to an enforceable obl ga- 
tion of the company to pav dividend is no 
declaration of dividend at all. At any rate, 
it is not an effective declaration in law. In 
Gowers “Modern Company Law”, 2nd Edn. 
at p. 330 also it is stated, relying on the 
case reported in (1896) 1 Ch. 559 and other 
authorities that once the dividend has been 
lawfully declared the amount due to each 
share-holder becomes a debt for which he can 
sue the company.. l 


9. Bearing these principles in mind we 
have to scrutinise the resolutions which the 
company had passed in the instant case. It 
seems to us that a declaration of dividend 
‘subject to remittance from Pakistan’ is net a 
declaration for which a shareholder is entitl- 
ed to sue the company and as, such, such a 
declaration cannot be brought within scops o 
Section 12 (1-A) quoted above. - 


10. Learned counsel for the Department 
has placed strong reliance on a judgmenz of 
the House of Lords as also a decision of the 
Madras High Court to support the view the 
Tribunal has taken in the instant reference. 
In Aramayo Francke Minss Ltd. v. Public 
Trustee, (1922).2 AC 406, an English Com- 
pany had certain alien enemy shareholders 
and some assets in Germany. The directors 
of the company as well as the companr in 
general meeting, from time to time after the 
outbreak of the war with Germany, passed 
resolutions declaring interim and final divi- 
dends respectively, subject in each case -o a 
condition that as regards members of the com- 
pany resident in Germany, Austria and Tur- 
key, the dividend should ea 
of assets in Germany, and as regards mem- 
bers resident elsewhere out of assets’ in Eng- 
Jand. The Enemy Trading Amendment Act, 
1914 by Section 2, sub-section (1) prov-ded 
‘that any sum which, had a state of war not 
existed, would -have _ been payable to any 
enemy by way of dividencs should be > aid 
by the company to the custodian appoiated 
by the Act, and Section 4, sub-section (1), 
empowered the Court by order to vest en2my 
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payable only out - 
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property in the custodian. By an order 
made on August 24, 1916, under Section 4, 
sub-section (1), it was ordered that the right 
fo transfer the shares held by alien enemies 
end to receive any dividend “now due and 
to accrue due thereon” vested in the custo- 
dian, and the shares were transferred into his 
mame in due course. The Hause of Lords 
held that the resolutions,’ so far as they pro- 


wided for payment only out of assets in Ger- 


many, were void as against the custodian, and 
that the company was liable out of any assets 
in its hands to pay him the. amounts of divi- 
dents, whether declared before or after the 
vesting order. Lord Buckmaster at pages 409 
and 410 observes: 

“It is contended on behalf of the appellants 
shat there is no right whatever in the custo- 
dian trustee to any part of ether of these 
sums of money, because either the condi- 
tions that were attached to the resolutions for 
payment were good and they were at liberty 
zo permit the enemy shareholders to satisfy 
zhe debt owing by the English company out 
of the foreign assets, or, if they were paid, 
che whole declaration of divicend was bad 
-hroughout, there consequently was never any 
declaration of dividend, and no debt is due 
zom the company to the custodian trustee. 
I will not pause to consider what the ulti- 
mate effect might be upon the directcrs of 
*he company if the latter branca of this argu- 
ment found favour in your Lordships’ minds, 
because I think it is founded upon a mistaken 
view of ‘these resolutions. In truth, the 
zompany did in plain terms ceclare a divi- 
Jend, and it was that, and that only, that was 


within the competence either of the diractors 
>r of the company, The conditions which 
were attached except the one as to 
the date of payment, are conditions --which 
there was no power whatever to make effec- 
tive, but, although they have purported to 
make these conditions of the declaration of 
dividend, their addition has nat affected the 
Fact that the dividend was declared. It has 
merely attempted to impose upon the method 


by which the liability thereby createc was 
to be discharged conditions on which it is 


impossible for the company to rely. It is, 
therefore, my clear opinion chat all these 
dividends were actually declared, and it re- 
sults that from their declaratian at their va- 
tious respective dates there wsre debts that 
arose from the company to the various share- 
holders, including those who may be refer- - 
red to as the enemy shareholders.” 


ll. On the basis of this decision counsel 
for the Department contends that in the in- 
stant reference also the dividend was Ceclar- 
ed but the condition that was attached to it 
viz., “subject to remittance from Pakistan” 
‘was not a condition which affected tke en- 
forceability of the dividend by the sharehal- 
ders and, as such, it was of ro effect. 


12. There is a similar decision of the 
Madras High Court in C. Hariprasad v. Amal- 
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gamated Commercial Traders Pvt., Ltd., AIR 
1964 Mad 519. Here, for the year ending 
December 30, 1959, the directors of the com- 
pany reported to its shareholders that the 
commission earned during the year had not 
yet been received from the principals and 
concluded by saying: 

“You will note that the disbursement of 
the proposed dividends to our shareholders 
will depend on our being able to collect out- 
standings from our principals.” 

18. Then, at the general meeting of the 
company held on the 80th December, 1959, 
the following resolution relating to the dec- 
ae and payment of dividend was pass- 
ed:— 


id eo rica, OND wend tc that a dividend of. 
Rs. 100/- per share. (taxable) on equity 


shares be paid to such shareholders as ap- 
pear on the register of members as on date, 


payments to be effected when commission due . 


from ‘principals are realised.” 


14. The Madras High Court has, inter 
alia, held that where the resolutions passed 
y a company in form and substance consist- 
ed of two separable parts, viz., the first part 
declaring dividend and the second part: say- 
ing in contravention of Section 207 of the 
Companies Act, 1956 that payments will be 
effected when the commission due from the 
principals are realised, the original but sepa- 
rable resolution relating to the declaration 
of dividend being within the competence of 
the company to pass should alone be regarded 
as resolution actually passed. In that view, 
cays the Madras High Court, the amount of 
dividend would become payable forthwith on 
such a declaration and È that amount is not 
paid there will be a valid debt on which the 
petition for winding up of the company 
could be founded. 


15. It seems the Madras High Court’s rea- 
sonings are based primarily on Lord Buck- 
masters judgment referred to above. But 
in both these cases, it should be noticed, 
that the conditions relating to declaration of 
dividends were conditions serge: to the 
method or manner of payment only, And 
the declarations themselves appear to be un- 
equivocal and unconditional. In our case, the 
framing of the resolution presents a different 
picture. Reading the resolution as a whole 
our impression is that the condition viz., ‘sub- 
ject to remittances from Pakistan’ does not 
speak of the method or the manner which the 
company would adopt in making payments to 
shareholders, but it affects the declaration 
itself with the result that the declaration 
does not give rise to an obligation which a 
shareholder can enforce until remittances 
from Pakistan are actually made and such re- 
mittances are received by the company in 
India. In our view, on a declaration of this 
nature, no tax can be imposed under the pro- 
visions of Section 12 (1-A). 

16. While discussing the judgment of the 
Madras High Court we have seen that the 
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. declaration envisaged by 
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learned Judges of that Court had referred 
to Section 207 of the Companies Act, 1956. 
The povon, of this section should be set 
out fully in further support of the view we 
have taken as to the nature of a declaration 
of dividend, ‘The section runs thus:— 
“Section 207 — Penalty for failure to dis- 
tribute dividends oie fe ee days. — 
Where a dividend has been declared by a 


company but it has not been paid or the war- 


rant in respect thereof has not been posted 
within forty-two days from the date of the 
declaration, to any shareholder entitled to 
the payment of the dividend, every director 


of the company; its managing agent or secre- 


taries and treasurers: and where the mana- 
ging agent is a firm or body corporate, every 
artner in the firm and every director of the 
ody corporate; and where the secretaries and 
treasurers are a : every partner in the firm 
and where they are a body corporate, every 


‘director thereof; shall, if he is Inow- 
ingly a . party to the default, be 
punishable with simple imprisonment for 
a term which may extend to seven 


days and shall also be Hable to fine:— 

Provided that no offence shall be deemed 
to have been committed within the meaning 
of the foregoing provisions in the following 
cases, viz.;— 

(a) where the dividend could not be paid 
by reason of the operation of any law; 

b) where a shareholder has given direc- 
tions to the company regarding the payment 
of the dividend and those directions cannot 
be complied with; 

- (c) where there is dispute regarding the 
right to receive dividend; n 

(d) where the dividend has been lawfully 
adjusted by 
due to it from the shareholder; or 


(e) where, for any reason the failure to pay 
the dividend or to post the warrant within 


the. period aforesaid was not due to any de- 


fault on the part of the company.” 


17. These provisions could not have been 
placed on the statute book if a declaration 
of dividend did not entail its immediate en- 
forceability. When, therefore, a declaration 
is sought to be made “subject to remittances 
from Pakistan” it cannot be said to be a 


Even clause (e) of the proviso to Section 207 
would not be attracted. to a declaration of this 
nature because clause (e) obviously contem- 
plates absence of default'on the part of the 
company after the declaration has been made. 
If on the date of declaration the company 
was not in a position to fulfil its obligations 
until permission for remittances was obtained 
from a foreign government and actual remit- 
tance was effected, it would be unreasonable 
to hold that the company had declared a divi- 
im within the meaning of the Companies 

ct. 

18. In this view of the matter our answer 
to the question referred to us is in the nega- 
tive, 


the company against any sum 


the Companies Act. - 
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19. Each party will bear and pey its 
own costs. - 
' SABYASACHI MUKHARJL J:— <0. I 
agree. | 
j Reference answered in negative; 
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D. BASU AND M. M. DUTT, JJ. . 
Commissioners for the Port of Calcutta, 
Appellant v. M/s. Agarpara Co. Ltd. and 
another, Respondents. 


A. F. A. D. No. 584 of 
1970. 


(A) Calcutta Port Act (3 of 1890), Sec- 
tion 142 —- Expression ‘act done’ — In- 
cludes case of omission to deliver goods. 
(1964) 68 Cal WN 814 & AIR 1957 PC 306 
& AIR 1966 Cal 190, Followed. - (Para 2) 

(B) Calcutta Port -Act (8 of 1890). Sec- 
tion 142 — Limitation — Court shoukl not 
substitute statutory language by any extra- 
neous considerations whether of equity or 
otherwise. AIR 1962 SC 1716, Followed; 
AIR 1962 Cal 175, not good law in view of 
AIR 1962 SC 1716. (Para 4) 


Cases Referred: Chronological 
(1966) AIR 1966 Cal 199 (V 53) = 
69 Cal WN 881, Commrs. for the 
~ Port of Calcutta v. Khaitan Sons 
_ and Co. Ltd. i 2 
(1964) 68 Cal WN 814 = 1964 Cal . 
LJ 56, Commrs. for the Port of 
Calcutta v. M/s. Abdul Rahim 
Oosman and Co. 
(1962) AIR 1962 SC 1716 49) = 
1968-1 SCR 70, Bootamal v. Union 
_ of India ` , 
(1962) AIR 1962 Cal 175 (V 49), 
Rameshwarlal Sreenarain, Firm v. 
Union of India . 
(1951) AIR 1951 Cal 462 (V 88), Jai 
_ Narain v. Governor General of India. 
(1987) AIR 1987 PC 806 (V 24) = 
41 Cal WN 1817 (PC), Commrs for 
Port of Calcutta v. Corpn. of Cal- | 
cutta i 2 
(1928) AIR 1923 All 22 (2) (V 10)=. 
20 All LJ. 792, Jugal Kishore v. 
G. I. P. Rly. Co. - 


J. K. Sen Gupta, R. N. Bhattacharya and 
y. N. De, for Appellant; P. K. Mukherjee, 
or Respondents. 


D. BASU, J.:— The suit out of which this 
second appeal arises was instituted by the 

laintif respondent No. 1 against two defen- 

ants, the Union of India representinz old 
B. N. Railway at present Eastern Reilway 
and the Commissioners t> the Port of Cal- 
cutta, claiming compensation to the tune of 
Rs. 60,64.00 (Rupees Six Thousand and sixty- 
four). for non-delivery of two consignments of 
-goods from Barajamda to the Kidderpore 
Dock described as K. P. Dock under the con- 
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trol of the Commissioners on the allegation 
the two consignments which were despatch- 
ed on the 24th May, 1951 and the 5th June, 
1951 respectively and were to be delivered 
by the Port Commissioners at the dock were 
not delivered at the usual date and that on 
the 5th December, 1951, the Port ‘Commis- | 
sioners informed the plaintiff respondent. that 
the consignment in question had. been mis- 
delivered by them to one H. K. Das Mangi- 
lal. The plaintiff pleaded that this was due 
to the negligence of the defendants and 
claimed damages against both. Both the de- 
fendants contested the suit. The trial Court 
dismissed the suit against the Railway and 
decreed the suit for Rs. 5352-4-0 (Rupees 
Five thousand six hundred and fifty two and 
annas four) against the Port Commissioners, 
rejecting their plea that the suit was barred 
by Section 142 of the Calcutta Port Act. 


2.- On-appeal by the Port Commissioners, 


the Court of appeal below dismissed the ap- 
peal on the finding that Section 142 of the 


Act was not attracted at all inasmuch as that 
section extended only where the cause of ac- 
tion arose out of some positive act having 
been done by the Port Commissioners and 
not on account of some ‘omission’ as in the 
instant case to do something. This point has 
been reiterated on behalf of the respondent 
before us. But this question was thoroughly 
discussed by a Division Bench of this Court 
(to which one of us was a party) which was 
reported in (1964) 68 Cal WN 814, Commrs. 
for the Port of Calcutta v. M/s. Abdul Rahim. 
Oosman and Co. After discussing all the 
previous authorities available and, in parti- 


‘cular, certain Privy Council decisions, it was 


held that the expression ‘act done’ also in- 
cluded any omission to perform a duty with- 
in the scope of the statutory functions of the 
Port Commissioners. In fact, the Privy Coun- 
cil had in the case of Commrs. for the Port . 
of Calcutta v. Corpn. of Calcutta, in 41 -Cal 
WN 1817 = (AIR 1987 PC 306), specifically 
said that a case of omission to deliver goods 
would also come within the protection of 
Section 142 of-the Act, It was further ‘held 
that where Section 142 was applicable the 
Court could not go into the merits and either 
into questions of negligence and other cir- 
cumstances which would ordinarily fasten 
liability upon a bailee. In short, Section 142 
provided a complete defence or shield to the 
Port Commissioners in cases where it was ap- 
plicable and the statutory period referred 
thereto had elapsed. This view taken in view 
of the case in 68 Cal WN 814 has been 
affirmed by another Division Bench in the 
case of the Commissioners for the Port of 
Calcutta v. Khaitan Sons and Co. Ltd. report- 
ed in 69 Cal WN 881 = (AIR 1966 Cal 
190). We have not been referred to any 
other authority relating to this point but on 
behalf of the respondent we have been refer- 
red to certain other decisions relating to the 
cause of action which is the second point with 
which we have to deal with in this appeal. 
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3. In the plaint it was stated that the 
plaintif’s cause of action arose on the 5th 
December, 1951 when the Port Commissioners 
wrote a letter to the plaintiff informing him 
thet the consignment had been mis-delivered 
to the said Mangilal. That letter in Ext, 5(a) 
betore us curiously not only stated the fact of 
mis-delivery but asked the plaintiff to have 
the matter settled amicably with that third 
party who was in no way obliged to do that 
with respect to the plaintiff. Dating the 
cause of action from the 5th December 1951, 
there is no doubt that the suit was barred by 
limitation under Section 142 of the Port Act 
inasmuch as it had been filed on the 18th 
July, 1952, which was more than seven 
menths from the 5th December, 1951. Never- 
theless, it has been argued rather ably by 
Mr. Mukherjee, on behalf of the respondent, 
that though the plaintiff did not get delivery 
of the consignment within a reasonable time 
from the date of despatch of the goods which 
would have normally been delivered at the 
destination in question within a week or so, 
in the facts of the case the Port Commis- 
sioners have never denied their liability or 
refused to deliver the goods explicitly. From 
the letter in question which was referred to 
earlier Mr. Mukherjee argues that this 


(Contd. on col. 2.) 


“Against a carrier for compensation 
. for non-delivery of, or delay in 
delivering, goods, 


Prima facie, the starting point of limitation 
under the third column is that when the 
goods should in ordinary circumstances have 
been delivered by the carrier. There is no 
question of ‘refusal’ denying liability for the 
loss or shortage of goods. In fact, refusal 
is a starting point of limitation under other 
Articles of the Limitation Act, for example, 
for a suit for specific performance of con- 
tract under Article 113 of the Limitation Act, 
1908. Notwithstanding this plain language 
of the Limitation Act, it was indeed held by 
the Patna, Allahabad and Nagpur High Courts 
beginning from AIR 1923 All 22 (2), Jugal 
Kishore v. G. I. P. Rly. Co. and by this 
Court in AIR 1951 Cal 462, Jai Narain v. 
Governor General of India that instead of 
the point of time which is mentioned in the 
third column of Article 31 of the Limitation 
Act (Period of limitation—Ed.) shouid be 
computed from -the subsequent point of 
time when after having made premises 
of enquirv etc:, the Railway either re- 
fused to admit the liability or to make com- 
pensation or the plaintiff comes to Court 
after waiting for a reasonable period of time 
after such vain promises. This view taken 
by the High Courts has been overruled by 
the Supreme Court in the case of Boota Mal 
v. Union of India, AIR 1962 SC 1716, in no 
uncertain terms. The substance of the Sup- 
reme Court decision is that the Court could 
not substitute the statutory language con- 
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amounted to telling the plaintif that the 
raatter was under enquiry and that, there- 
fore, there has not been any refusal to deli- 
ver the goods as vet. Even assuming that 
that was the law it is not possible to con- 
strue the terms of the letter to mean that the 
Port Commissioners were going to hold the 
enquiry on the matter because they advised 
the plaintiff himself to settle the matter with 
the third party, which was nothing but a 
polite way of denying their own liability. 

4. Be that as it may, no such correspond- 
ence can shift the date of the cause of action 
as given by the: plaintiff in the plaint, namely, 
the 5th December, 1951, which still remains 
cn the record unamenced, Mr. Mukherjee, 
however, relied upon certain observations 
made in a Division Bench decision of this 
Court in AIR 1962 Cal 175, Ramesvwarlal 
Sreenarain: (Firm) v. Union of India where 
it was said that in a case where the Railway 
rever explicitly denied any liability and had 
promised to make enquiries, the period of 
Imitation prescribed by Art. 31 of the Limi- 
tation Act of 1908 could not be computed 
from the date when the delivery could have 
been reasonably expected. Before adverting 
to this decision it would be useful to quote 
the language of the Article 8] of the Limi- 
tation Act, 1908. This is as follows: 


When the goods ought to be 
delivered.” 


tained in’ the limitation Act by any extra- 
neous considerations whether of equity or 
atherwise. In view of the Supreme Court 
decision the view in the latter Division 
Bench of this Court in AIR 1962 Cal 175, 
which presumably was taken prior to the 
Supreme Court decision, must be held no 
longer to be good law, Having regard to the 
law as stated above and in view of the plead- 
ing of the plaintiff himself dating the cause 
af action from the 5th December, 1951, we 
have no hesitation in holding that the plain- 
tfs suit is barred by Section 142 of Port 
Act and that,. accordingly, the judgments of 
the Courts below are erroneous. 


5. The appeal is, accordingly, allowed 
and the suit is dismissed. But in view of 
that fact that nice questions of law are in- 
volved we direct that each party will bear 
its own costs throughout. 

6. The judgments and decrees of the 
Courts below are set aside. 

M. M. DUTT, J.:— 7. I agree. 

. Appeal allowed. 


AIR 1971 CALCUTTA 18 (V 58 C 6) 
A. N., SEN, J. 


Unity Company Private Ltd., Plaintiff v, 
Diamond Sugar Mills and others, Defendants. 


Suit No, 1948 of 1957, D/- 18-11-1968. 
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1971. 


(A) Companies Act (1956), Section 36 — 
Articles of Association coxstitute bindins con- 
tract between members and company and 
members inter se. - (Para 24) 

(B) Companies Act (1956), Sch. 1, Table 
A, Regs. 9 and 10 — Lien on shares for debts 
pwed by sharé-holder to company ‘under 
Articles of Association — Power to sell in en- 
forcement. of Hen also given — Prec vision 
neither legal nor invalid —— Debt barred by 
time — Lien does not cease to exist or be- 
come: unenforceable — Lien is in nature of 
‘possessory lien —-.Charge created :s not 
merely equitable — (Limitation Act (1908), 
Sections 3, 28) — (T. P. Act (1882) Sec- 
tion 100). 

Where, under the Articles of Association, a 
sompany has a first and paramount lien on al 
*he shares and upon the proceeds of sale 
“hereof for his debts and liabilities to the 
company, whether the period for the payment, 
nm ent or discharge thereof shall have ac- 
cually arrived or not, the lien which is creat- 
ed as a result of the contract contaired in 
-he said Articles, attaches to the debt and 
subsists so long as the debt is not extinzuish- 
2d; and when the debt is barred by limi-ation, 
“he said lien may be enforced otherwise than 


>y an action in Court, if such enforcament 


is otherwise possible or permissible. 
(Paras 41, 42, 48) 
The lien created cannot be equated to a 
mere equitable charge. It is in the mature 
_of a possessory lien. (Paras 41, 42) 
Section 28 of the Limitation Act has no 
application in the case. . The section ap- 
plies only when the suit is one for posses- 
sion of property by the plaintiff. Ih the 
instant case there is no question of recovery 
of possesion of any property by the com- 
pany. l (Para 43) 
The provisions in the Articles of Asocia- 
tion of any company relating to creation of 
such lien on the shares of its members or 
enforcement of such lien by sale cf the 


shares by the company are neither illegal 


mor invalid, Case law discussed. 
(Para 78) 

(C) Companies Act (1956) Sch. 1, Table 
A, Reg. 10 — Lien on shares for debts to 
company—Provision in Articles for notice in 
writing for enforcement of lien —- Primary 
requirement of such notice is the expression 
of unequivocal intention to sell — Motice 
not bad or defective merely because exact 
amount has not been mentioned — Eut it 
is desirable that it should be stated. 


Member not raising objection on any such 
ground, in his reply to notice —~ Member 
could not suffer any prejudice — Even if 
there was any defect in such notice, bona 
fde purchaser for value of those shares sold 
in enforcement of such lien without any 
crotice or knowledge of such defect wil not 
ke prejudiced. . l (Para 49) 

(D) Companies Act (1956), Sch. I Talle A, 
Eeg. 10 — Forfeiture of shares in enforce- 
ment of lien — Legality. i 
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Forfeiture of shares under the Articles of 
any company otherwise than for non-pay- 
ment of calls, is not generally illegal or bad 
and may not necessarily involve a reduction 
in the share capital or trafficking in shares; 
but forfeiture in enforcement of a lien, when- 
ever it amounts to a clog cn the equity of 
redemption, is bad and illegal and will not 
be upheld. (Para 55) 

(E) Companies Act (1956), Sch. 1, Table A, 
Reg, 10 — Transaction relating to shares in 
enforcement of lien on shares by company — 
Question whether company had forfeited the 
shares (as contended by share-holder plain- 
uff) or had sold them {as argued by defen- 
dant company) — Articles cf company con- 
taining provisions both as to forfeiture and 
len — Words ‘forfeit? and ‘forfeiture’ used 
in resolution of company as well as declara- 
tion by Director in relation to same transac- 
tion —- Words are used in different senses and 
bearing different meanings in different con- 
texts —— To find out intended meaning of said 
words used for ascertaining real intention and 
nature of transaction, extrinsic evidence be- 
comes permissible and consideration of sur- 
rounding circumstances necessary — (Evi- 
dence Act (1872), Section 3) —— (Words and 
Phrases — ‘Forfeit? and ‘forfeiture). 

(Para 56) 

(F) Companies Act (1956), Sch. I, Table A, 
Reg. 10 — Lien on shares for debts to com- 
pany — Lien wider in its extent, scope and 
effect than mere equitable charge — Specific 
power conferred on company under Articles 
to sell shares in enforcement of lien and to 
apply sale proceeds in satisfaction of debt — 
Held, that company, by itself; was compe- 
tent to enforce the lien by sale of shares 
without recourse to court of law. (Para 74) 


(G) Companies Act (1956), Section 108 — 
Section does not prescribe mode of transfer 
— Nor does it apply to involuntary sales — 
Non-compliance with requirements of Sec- 
tion 108 does not render secle of shares in 
enforcement of lien on shares illegal — Trans- 
fer would be valid if requirements of Sale 
of Goods Act are satisfied. .. 


Section 108 deals only with the cuestion 
of registration by the company of any trans- 
fer of share, It does not lay down or pres- 
cribe the mode of transfer and does not, in 
any event, lay down that the only mode by 
which a share can be sold or transferred is 
by execution of a duly stamped instrument 
of transfer and the delivery of share, certi- 
ficates. Shares are ‘goods’ within the mean- 
ing of Sale of Goods Act and the sale be- 
comes complete as soon as property in the 
shares is intended to be transferred to the 
buyer. The intention to pass the property 
does not depend on any particular form or 
mode of transfer and has to be gathered from 
the facts of each particular case. 

(Para 74) 


Therefore, non-compliance with the re- 
quirements of Section 108 does not render the 
sale of shares in enforcement of lien under 
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and the factum of inability on the part of 
the company to comply with the requirements 
of. Section 108 does not imply that the com- 


pany was incompetent to effect the sale in | 


enforcement of the lien of its own without 
recourse to an action in Court, (Para 74) 

Further, Section 108 applies in the case of 
a voluntary transfer or sale of shares by regis- 
tered holder. It has no application to sale of 


share in enforcement of lien under Articles’ 


of the company, AIR -1928 Mad 571 and 
AIR 1952 Cal 58, Ref. (Para 75) 

To hold that the provisions of Section 108 
will apply to a case of sale or transfer by 
the company in enforcement of its lien will 
have the effect of rendering the relevant Arti- 


cles of the company containing the necessary, 


provisions with regard to the lien, its enforce- 
ment by sale and the manner of transfer, 
nugatory and meaningless. | Case law dis- 
cussed; Observations of Mallick, J.. suggest- 
ing contrary in AIR 1959 Cal. 715 (745), Dis- 
sented from. (Para 77) 


(H) Companies Act (1956), Section 36 — 
Articles of company — Construction — Court 
should normally uphold validity. 

The Court should normally be inclined t 
uphold the validity of the Articles of any.com- 
pany and the court should declare any parti- 


cular Article to be invalid, only if the Court — 


is satisfied that the particular Article infringes 
any statutory provision or is otherwise ille- 
gai. i 

(I) Companies Act (1956), Sch. I, Table A, 
Reg. 10 — Lien on shares under Articles 
of Association — Specific power conferred 
on company to sell share in -enforcement of 
lien —— Power not properly exercised and sale 
not properly effected —— There is only an 
irregularity in the proceeding and validity of 


sale could not be impeached — Share-holder, © 


at the most, would be entitled to damages 
‘only against company. Observations of 


Mudholkar, J., in AIR 1951 Nag 266 (268), ` 


Rel. on. a 

(J) Companies Act (1956), Section 
Financial assistance —- Payment of any sum 
to any person in repayment of its legitimate 


(Para 79) 


dues (with whatever intention such payment _ 


may be made), cannot be construed to mean 
rendering of any financial assistance within 
the meaning of Section 77. (Para 80) 


(K) Companies Act (1956), Section 77 (2) - 


— Sale of shares effected with financial as- 
sistance of company — Sale itself not render- 
ed invalid. | 


Giving of any financial assistance by the 
company for the purchase of any shares in 
violation of the provisions contained in Sec- 
tion 77, does, not. render the sale or the 
transaction void; it only entails a punishment 


for the company and its officers, as provided. 


in Section 77 (4). To construe the said pro- 
visions in Section 77 .(2) to imply that the 
transaction itself, if done in breach of the 
said provisions with financial assistance of the 
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(Para 78) 


77 — 


ALR, 


company, will be rendered illegal and void, 
will have the effect of penalising the share- 
holder to an-unlimited extent, while the of- 


‘fending company and its officers in default © 


will only be liable to a fine not exceedin 
Rs. 1,000/-. 1986 Ch, 544 & (1946) 1 Alt 
ER 519, Rel. on. (Para~80) 


(L) Companies Act (1956), Sections 108, 
77 — Question of illegality of transaction on 
the basis of non-compliance with Sections 108 
and 77 — Illegality depends essentially on 
certain facts being established and is not 
pure question of law — Question cannot be 
raised and agitated in absence of any plead- 
ing — (Civil P. C. (1908), Order 6, Rules 6 
and 8). _ + (Para 82) 


(M) Civil P. C. (1908', Order 6, Rules 6 
and 8 — Conduct of plaintiff whether debars 
plaintiff from legal remedy that plaintiff may 
be entitled to, in any action — Quaere, 
1920-2 KB 523 & (1909) 25 TLR 531, Ref. 

i ” (Para 87) 
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JUDGMENT:—— Unity Company Private 
Ltd., the plaintiff herein (hereinafter refezred 
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. sentatives of the said Pannalal Beriwal. 
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to as the plaintiff or the plaintiff company) 
was the owner and registered holder of 


25,000 shares of Diamond Sugar Mills Ltd., 


the defendant No. 1 (hereinafter referred to 
as the defendant company). The said shares 
are fully paid up and, the shares are of the 
face value of Rs. 10/- per share. The defen- 
dant company claimed a lien over the said 
shares owned by the plaintiff company in 
respect of a debt of the plaint:ff company to 
the defendant company and in exercise of the 
said lien the defendant company had sold the 
shares to other parties who happen to be 
and/or are represented by the other defen- 
dants in this suit. In this suit the plaintiff 


. company ‘challenges the validity of the sale 


of the plaintifs said shares by the defen- 
dant company. ‘The plaintiff had originally 
instituted this suit against the defendant 
company. ` By subsequent amendment of the 
plaint the other defendants who are the pur- 


. chasers of the said 25,000 shares and the 


present registered holders thereof have been 
impleaded and brought on recard in this: suit. 
One of the original defendants Pannalal Beri- 


' wal who was the purchaser of 10,000 shares 


out of the said 25,000 shares died during 
the pendency of the suit and the defendant 
Nos, 2 to 10 are the heirs ard legal si 
The 
defendant No. 8 Gopi Kissen Agarwal who 
is an heir and legal representative of Panna- 
lal Beriwal is also himself a purchaser and 
the’ present registered holder cf 5,000 shares 
out of the said 25.000 shares. The defen- 
dant No. 4 Sanwalram Agarwal, another 
heir and legal representative of Pannalal 
Beriwal is the purchaser and the present re- 
gistered holder of another Jot of 5,000 shares 
out of the said 25,000 shares and the defen- 
dant No. 5 Amarnath Agarwel who is also 


` an heir and legal representative of Pannalal 


Beiriwal is the purchaser and registeréd hol- 
der. of another lot of 5,000 shares out of the 
said 25,000 shares- which form the subject- 
matter of dispute in the present suit. 


2. The case of the plaintif as made in 
the plaint may be stated. In paragraph 1 of 
the plaint, the plaintiff states that the plaintiff 
is and at all material time was the holder 
of 25,000 shares in the defendant company 
and the particulars of the said shares are 
given. In paragraph 2 of the plaint, the 
plaintif alleges that the defendant company 
demanded payment from the plaintiff a sum 
of Rs. 1,10,000/- alleged to be due to the 
defendant company by the plaintiff company 
on account of money lent and advanced by 
the defendant cornpany to the plaintiff com- 
pany in 1948 and in the said letter the defen- 
dant company claimed to exercise an alleged 
lien on the said shares belonging to the plain- 
tiff if the said amount was nct paid by the 
plaintiff to the defendant company. In para- 
graph 8 of the plaint, the plaintiff-avers that 
no amount whatsoever was due by the plain- 
tiff to the defendant company in June 27, 
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1956, all advances made by the defendant 
company to the plaintif having been liquidat- 
ed several years prior thereto and the plain- 
tif further states that in any event the alleged 
advances were barred py the law of limita- 
tion. In paragraph 4 of the plaint, it is 
stated that by letter dated 8th October, 1957 
the defendant company informed tbe plaintif 
that in exercise of the alleged power and 
lien as contained in the Articles of Associa- 
tion of the defendant company the said 
25,000 shares standing in the plaintifs name 
had been sold by the defendant company 
@ Rs. 5/- per share and a sum of Rupees 
1,25,000/- had been realised by virtue of 
such alleged sale and it was further alleged 
in the said letter that after giving credit for 
the said amount to the plaintiff a sum of 
Rs. 42,940-1-0 still remained due and payable 
by the plaintiff to the defendant company. 
In paragraph 5 of the plaint the plaintiff 
makes the case that the plaintiff. was and is 
not indebted to the defendant company in 
any sum whatsoever and the alleged sale of 


the said shares in exercise of the alleged lien. 


contained in the Articles of Association of 
the defendant company is void, inoperative 
and not binding on the plaintiff. In para- 
graph 6, it is stated that no sale of the said 
shares in fact took place as alleged or at 
all and the purported sale of the said shares 
by the defendant company is mala fide and 
the sum of Rs. 5/- per share alleged to have 
been realised by the defendant company iv 
respect thereof is grossly inadequate and is 
far below the market rate of the said shares. 
It is stated in paragraph 7, that the plaintiff 
ig still the owner of the said shares, It is 
claimed in paragraphs 7 (a), 7 (b), 7 (c), 7 (d) 
and 7 (e) which were introduced by amend- 
ment of the plaint, that the purported fortei- 
ture of the said shares by the detendant com- 
pany by its resolution dated 25th May, 1957 
and allotment of the said shares to the al- 
leged purchasers of the said shares and en- 
tering their names on the share-register of the 
defendant company and issuing fresh certifi- 
cates in their favour and expunging the 
name of the plaintiff company from the 
share register of the defendant company are 
wrongful and illegal and not binding on the 
plaintiff company and that the share register 
of the defendant company should be recti- 
fed by deleting the names of the alleged 
purchasers therefrom and recording the name 
of the plaintiff as the lawful owner of the 
said shares. In para 8 the plaintiff alleges 
that the defendant are denying the plain- 
tiffs title to the said 25,000 shares. In para 
9 of the plaint, the plaintiff in the alternative 
claims damages from the defendant company 
in respect of the said shares for Rupees 
12,.50,000/- @ Rs. 50/- per share, being the 
value thereof on 18th October, 1957. On 
the basis of the aforesaid material averments 
the plaintiff has asked for the following prin- 
cipal reliefs: 
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(i) A declaration that the plaintiff conti- 
nues to be the owner of the 25,000 shares in 
the defendant company. 

(ii) A declaration, if necessary, that the 
purported sale of the said shares by the de- 
fendant company is void, inoperative and not 
binding on the plaintiff. 

(iii) A declaration that the forfeiture of the 
said shares by the defendant company and the 
allotment of the same to the said Pannalal 
Beriwal since deceased and the defendants 3, 
4 and 5 is void, inoperative and not binding 
on the plaintiff. : 

(iv) A declaration that the said resolution 
of the Board of Directors of the defendant 


company dated 25th May, 1957 is void, illegal 


and not efective and is not binding on the 
plaintiff. 

(v) Rectification of the share register of the 
defendant company by deleting the name of 
the said Pannela! Beriwal since deceased and 
of the defendants Nos, 8, 4 and 5 and by 
putting in the name of the plaintif as the 
owner of the said shares. 

(vi) If mecessary, cancellation of the share 
certificates issued by the defendant company 
in favour of the said Pannalal Beriwal since 
deceased and the defendants &, 4 and 5. 

(vii) Alternatively, Rs. 12,50,000/~ as dama- 
ges or an enguiry into damages and a decree 
for such sum as may be found to be due on 
such enquiry. 

8. The case of the defencants may now 
be noted. The defendant company in the 
written statement admits that prior to 21st 
May, 1957, the plaint company was the 
holder of 25,090 ordinary shares which form 
the subject-matter of the suit and makes the 
case that between January and July, 1948 
the defendant company lent and advanced to’ 
the plaintif company a sum of Rs. 1,40,000/- 


in 4 instalments for the purpcse of the busi- 


ness of the plaintiff company and at its re- 
quest, and in December 19493, the plaintiff 
company repaid a sum of Rs. 80,000/- in 
part payment of the said sum of Rupees 
1,45,000/- leaving a balance of Rupees 
1,10,000/-. The defendant company further 


‘makes the case that as the plaintiff com- 


pany was‘ unable to repay the said sum of 
Rs. 1,10,0CC/- immediately or in the near 
future, the plaintiff company through Babu 
Champalal Jathie appealed to the defendant 
company for sufficient time to repay the said 
balance sum of Rs. 1,10,000/- and also for 
facilities to repay the same in easy monthly 
instalments end it was agreed by and be- 
tween the plaintiff company and the defen. 
dant company as follows:— 


(a) That the sum of Rs. 1,10,000/- would 
not become payable by the plaintif cornpany 
to the defendant company before Ist Febru- 
ary, 1955. 


(b) That the plaintiff company would re- 
pay the said sum to the defendant company 
with interest thereon @ 6% per annum by 
monthly instalment of Rs. 5,000/-, the first 
of such instalment to be paid on Ist Febru- 


1971 
ary 1955, and all subsequent monthly irstal- 
ments on the first of each succeeding morth. 

(c) That payments were to be made-al the 
plaintiff's registered office. | 

(d) That for the purpose of recovery oi the 
said sum of Rs. 1,10,000/- and its iat=rest 
thereon @ 6% per annum, the defendant 
company would be entitled to exercise al its 


rights provided under the Articles of ssso-. 


ciation in respect of the aforesaid 22,000 
shares held by the plaintif company in the 
defendant company. 

A, It is the case of the defendant 20m- 
pany that even after expiry of Ist Febraary, 
1955, and in spite of demands the plantf 
company failed and neglacted to pay the 
said sum of Rs. 1,10,000/- or any part 
thereof or any interest thereon eithe by 
monthly instalment of Rs. 5,000/- as agreed 
or at all and that it was resolved by the de- 
fendant company that the defendant zom- 
pany would enforce its lien on the said 
shares of the plaintiff as the plaintiff had 
failed and neglected to pay the sum of 
Rs. 1,10,000/- together with interest thereon 
or any part thereof by giving a notice to the 
plaintiff company in terms of the Articles of 
Association of the defendant company; and 
on or about 27th June, 1955, the deferdant 

(Contd. on col, 2) 


J. Shri Pannalal Beriwal 

2. Shri Gopi Kissen Agarwal 
8. Shri Sanwalram Agarwal 
4. Shri Amarnath Agarwal 


and the defendant company duly entered 
and/or registered the names of the said per- 
sons in the register of members of the cefen- 
dant company. The defendant company 
states that the defendant company gave due 
notice to the plaintiff company of the said 
forfeiture and sale and allotment of the said 
25,000 shares and also called upon the plain- 
tiff company to pay the defendant company 
a sum of Rs. 42,940/- end 1 anna which 
was still due and owing to the defemdant 
company by the plaintiff company. Th2 de- 


fendant company denies the allegations nade - 


in the plaint and denies in particular the case 
made by the plaintiff company that the plain- 
tiff company had liquidated the debt several 
years earlier or that the loans advance by 
the defendant company were barred by limi- 
tation. In substance the case of the cefen- 
dant company is that the plaintiff company 
had failed and neglected to pay its debt to 
the defendant company cof the said sum of 
Rs. 1,10,000/- with accrued interest an] the 
said debt was justly payable by the plaintiff 
company to the defendant company and the 
defendant company in exercise of its lier has 
forfeited the said shares and has sold and 
allotted the said shares to purchasers cf the 
said shares and the name of the defendant 
company 'has been expunged. from the regis- 
ter of members of the defendant company 
and the names of the purchaser have heen 
recorded therein. It may be noted thet the 
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company called upon the plaintiff company to 
make payment of the said sum of Rupees 
1,10,000/- with interest thereon @ 6% per 
annum within 7 days from the date of receipt 
of the said letter by the plaintiff company 


and also informed the plaintiff company that 


in default of such payment the defendant 
company in exercise of its lien on the said 
25,000 shares would forfeit, sell and allot the 
same in accordance with the provisions of the 
Articles of Association of the defendanz com- 
pany after the expiry of the said period 
and would apply the sale proceeds towards 
payment and discharge of the said sam of 
Rs. 1,10,000/- with interest @ 6% per 
annum.. It is the further case of the defen- 
dant company that as inspite of the said 
notice the plaintiff company failed and neg- 
lected and/or refused to pay the said sum 
of Rs. 1,10,000/- with- interest @ 6% per 
annum or any portion thereof within the 
aforesaid time or at all, the defendant- com- 
pany in exercise of its lien forfeited the said 
25,000 shares of the plaintiff company and 
expunged the name of the plaintif company 
from the register of members and the defen- 
dant company sold and allotted the said 
25,000 shares @ Rs. 5/- per share to the 
following persons in the following manner, 
viz., 


10,000 shares 
-5000 

5,000 shares and 

5,000 shares 


shares 


defendant company has filed a suit against 
the plaintiff company for recovery of the 
said balance amount alleged to be still due 
and payable by the plaintiff company to the 
defendant company after giving credit to the 
plaintiff company for the sale proceeds realis- 
ed in respect of the said 25,000 shares of the 
plaintiff company. 


5. The other defendants (hereinafter re- 


ferred to as the purchaser defendants) hap- 


pen to be the heirs and legal representatives 
of the original defendant Pannalal Beriwal 
who had taken 10,000 shares and 3 of the 
other defendants namely, Gop‘kissen Azarwal, 
Sanwalram Agarwal and Amarnath Az2arwal; 
the defendants Nos. 3, 4 and’5 herein are 
also purchasers of lots of the said 25,000 
shares in their individual capacities. These 
defendants in their written statement deny 
the claim of the plaintiff and these defendants 
make the case that these defendants are in 
any event bona fide purchasers of the said 
shares for valuable consideration without any 
notice of any alleged claim of the plaintiff 
and the rights of these defendants in ~elation 
to the said shares cannot be affected by any 
alleged claim of the plaintiff company. The 
purchaser defendants further make the case 
that the plaintiff company with full know- 
ledge that the defendant company was 
threatening to and intended to sell the said 
shares stood by and took no steps to prevent 
such sale and thereby made it possible for 
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the defendant company to sell the said shares 
and impliedly represented and/or permitte 

these defendants (the purchaser defendants) 
to believe that the defendant company was 
entitled to sell the said shares and/or ac- 
agree in the said sale; and that these de- 


endants are bona fide purchasers for value - 


o? the said shares and have acted on the 
basis of the said inaction and/or representa- 
tions of the plaintiff and/or said beliefs. It 
is the case of these defendants that the plain- 


tiff is therefore estopped from challenging the- 


title of these defendants to the said shares 
and these defendants make the further case 
that the plaintiffs are guilty of laches and/or 
delay and have and/or must be deemed to 
have lost and/or waived their rights, if any, 
in the said shares, which these defendants 
deny. i -5 

6. The following issues were raised: 

l(a) Was there any agreement between the 
plaintiff and the defendant No:1 as alleged 
in paragraph 1 (e) of tbe written statement 
of the defendant No.1? - 

(b) Did the plaintif liquidate all advan- 
ces made by the defendant No. 1 (defen- 
dant company) to the plaintif ?. 

{c) Was there any enforceable debt or lia- 
bility by the plaintif company to the defen- 
dant No. 1 at the time of alleged. sale ? 

2 (a) Did the defendant No. 1 have any 


lien on the 25,000 shares of the plaintif in 


suit P 

(b) Did the defendant No. 1 duly enforce 
its right of 
Were those shares sold at the proper value? 

(c) Was the exercise of such right by the 
defendant No. 1 void, inoperative and not 
binding on the plaintiff company ? 

3. Did the plaintiff company stand by and 
take no steps to- prevent the sale of the said 
shares by the defendant No. 1 to the original 
defendant No. 2 and the defendants Nos. 3, 
oe 5 and ‘thereby acquiesce in the said 
sale 

4. Is the plaintiff estopped from challeng- 
ing the sale of the said shares to the original 
defendant No. 2 and the defendants Nos. 
8, 4 and 5 as alleged in paragraph 14 (a) of 
the written statement filed by the said de- 
fendants P 

5 (a) Are the original defendant No. 2 and 
the defendants Nos. 8, 4 and 5 bona fide 
purchasers for valuable consideration ? 

(b) Were the said shares validly sold to 
and purchased by the original defendant No. 
2 and the defendants Nos. 8, 4 and 5 for 
` valuable consideration ? 

6. Was the said sale mala fide or the price 
thereof grossly or at all inadequate or below 
the market price as alleged? 

7. Is the sale of the said 25,000 shares in 
favour of the original defendant No. 2 and 
the defendants Nos. 8, 4 and 5.by the de- 
fendant No. 1 binding on the plaintiff com- 
pany ? 

8. To what reliefs, if any, is the plaintiff 
entitled ? ; 
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% It may be noted that issues Nos. 1 and 
2 were raised on behalf of the defendant 
company, the defendant No. 1 herein and the 
issues Nos. 3 to 7 were raised on behalf of 
the purchaser-defendants, being the other de- 
fendants in this suit. 

8. Evidence oral and documentary have 
been adduced on behalf of the parties. The 
documentary evidence consists mainly of en- 
tries in the books of accounts of the parties, 
other books, Balance Sheets, Memorandum 
and Articles of Association of the defendant 
company, the minutes and resolutions of the 
defendant company, the share certificates, re- 
ceipts, certified. copies of Bank Statements 
and correspondence. The plaintiff has called 
two witnesses (1) Kashi Nath Subramaniam 
and (2) Gopal Chandra Das. On behalf of 
the defendant company one Kedar Nath 
Dutta, who is ‘the Chief Accountant of the 
Sri 
Jyotirmoy Mitra, solicitor for the defendant 
company, has also been called on behalf of 
the defendant company to prove that the en- 
tries and books exhibited by the plaintiff in 
the suit are not genuine. On behalf of the 
purchaser-defendants, Gopi Kissen Agarwal, 
the defendant No. 3 has given evidence. 

9. In the facts of the instant case, it will 
be convenient, in my opinion, to discuss and 
consider the evidence in relation to the issues 
raised instead of discussing the evidence in 
general terms. I shall, however, record my 
impression of the evidence as and when I 
deal with the same. I, therefore, propose to 


_take up the issues that have been raised and 


to discuss and consider the evidence which 
have been produced on behalf of the parties 
in relation.to the said issues. 


10. The first issue raised and which I 
now take up for consideration, is Issue No. 1 
which is— 

1 (a) Was there anv agreement between 
the plaintiff and defendant No. 1 as alleged 
in para 1 (e) of the written statement by de- 
fendant No. 1? 

(b) Did the pai liquidate all advances 

efendant No. 1 to the plain- 


(c) Was there any enforceable debt or lia- 

bility by the plaintiff to the defendant No. I 
at the time of the alleged sale? 
Plaintiff led evidence first- to prove Issue No. 
1 (b) and [ shall take up the Issue No. 1 (b) 
first. Onus of proving this issue is on the 
plaintiff. (After considering the evidence His 
Lordship proceeded): 

16. I have, therefore, no hesitation in 
coming to the conclusion that the case of 
the plaintiff with regard to the repayment of 
the loan advanced by the defendant No. 1 
is untrue and I hold that the plaintiff did 
not liquidate the advance made by the de- 
fendant company to the plaintiff company. 
(After discussing the evidence the ‘judgment 
proceeded). 


17. I now take up for consideration the 
question.of the agreement between the plain- 
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tiff and the defendant No. 1, alleged in para 
1(e) of the written statement of the cefen- 
dant No 1, which is issue No. 1 (a). (After 
discussing the evidence, His Lordship con- 
cluded that a sum of Rs. 1,10,000/- re- 
mained due and payable by- the pleintiff 
company to the defendant company and the 
same amount was payable with interest; but 
with regard to the rate of interest and with 
regard to the time for which interest was 
payable the judgment proceeded). 

_ 21. I now take up Issue No. lfc), which 
is really a consequential one and the amswer 
to this issue has to follow from the answers 
to the issue No. 1 (a) (b). In view œ my 
findings on issue No. 1 (a: and 1 (b), I must 
hold in answer to. this issue 1 (c), that there 
was a debt or liability of Rs. 1,10,000/- with 
interest by the plaintiff company to the de- 
fendant company at the time of alleged sale, 
but this debt or liability has become time 
barred and the defendant company could not 
enforce the said debt or liability by = suit 
in a Court of law. . 

22. I now take up Issue No. 2 for eonsi- 
deration and I shall take up Issue No. 2 (a) 
first. Article 85 of the Articles of Aszocia- 
tion of the defendant company provides as 
follows: — : 

“The Company shall have first and para- 
mount lien upon the shares registered in 
the name of each member (whether solely or 
jointly with others) and upon the proceeds of 


sale thereof for his debts, liabilities and en- ` 


gagements, solely or jointly with any other 
person to or with the Company, whether the 
period for the payment, fulfilment or dis- 
charge thereof shall have actually arrived 
or not and no equitable interest in any share 
shall be created except upon the footing and 
condition that Article 18 hereof is to have 
full effect. And such lien shall extend <o all 
dividends from time to time declared ir res- 
- pect of such shares. Unless otherwise azreed 
the registration of a transfer of shares shall 
operate as waiver of the Company’s lien, if 


any, on such shares.” 


23. Article 18 referred 
Article 85 reads as follows: . 

“Save as herein otherwise provided the 
Company shall be entitled to treat the -egis- 
tered holder of any shares as the absolute 
owner thereof and accordingly shall no-, ex- 
cept as ordered by a Court. of competent 
ee or as by statute requirec, be 
ound to recognise any equitable or other 
claim to or interest in such share on the part 
.of any other person.” 


to in the said 


Article 86 of the Articles of Association of | 


the company may also be set ont— 
Article 86 — For-the purpose of enfcreing 


such lien the Directors may sell the share 


subject theréto in such manner as they think 
fit, but no -sale shall be made until such 
period as aforesaid shall have arrived and 
until notice in writing of. the intentin to 
sell shall have been served on such member, 
his Executor or Administrator or his com- 


Unity Company v..D. Sugar Mills (Sen J.) 


-fendant 


[Prs. 20-24] Cal. 25 


mittee, Curator bonis or other legal Curator, 


and default shall have been made by him 
or them in payment, fulfilment or discharge 


‘of such debts, liabilities or engagement for 7 


days after such notice. 


While ‘setting out the above Articles, it will 
also be convenient to set out Artcle 38 
which has also been relied on by the defen- 
dants and the said Article 33 is in the fol- 


‘lowing terms— 


‘ 


“Upon any sale after forfeiture or for en- 
forcing a lien in purported exercise of the 
powers, hereinbefore given the Directcrs may 
cause the purchaser’s name to be ent=red in 
the register in respect of the shares sold, and 
the purchasers shall not be bound to see to 
the regularity of the proceedings, not the ap- 
plication of the purchase money, and after 
his name has been entered in the register in 
respect of such shares the validity of the sale 
shall not be impeached by sny person, and 
the remedy for any person azgrieved by the 
sale shall be in damages only and against the 
Company exclusively. 


24. The validity of the aforesaid Articles 
cannot be and has not been impeached or: 
alates The Articles of Association of 

e company on the basis of which any parti- 


. cular person becomes a member of the Com- 


pany constitute a valid and binding con- 
tract between the company and the mem 
bers of- the company and also constitute a, 


. valid contract between the members of the; 


Company inter se. Therefore, by virtue of 


_the provisions contained in the aforesaid Arti- 


cles and in Article. 35 in particular, there; 
cannot be any doubt, in my opinion, that: 
the Company has a first and paramount lien 
on all the shares registered in the name of 


‘each member (whether solely or jointy with! 


others) and upon ‘the proceecs of sale there- 
of for his debts, liabilities and engagement, 
solely or jointly with any other person to or 
with the Company, whether tke period for the, 
payment. fulfilment or discharge thereof shall’ 

ave actually arrived or not. I have already 
held that the case of the plaintiff company 
of repayment of the advances made by the 
defendant company to the plaintiff company 
is not true and there was a debt or iability 
of the plaintiff company tc the de-endant 
company for a sum of Rs. 1,10,000/- with 
interest thereon at the time when the plain- 
tiff company was the registered holder of 
these 25,000 shares. As there was a debt or 
liability -of the plaintiff company to the de- 
company the defendant com- 
pany .by virtue of the provisions con- 
tained in the Articles of Association and 
particularly in Article 85 had a first and 
paramount lien on the said 25,000 shares on 
the plaintiff company in respect of the said 
debt or liability. I must, therefore, hold in 
answer to Issue No. 2 (a) that the defendant 
No. 1 did have a first and paramount lien on 
the said 25,000 shares of the plaintif com- 
pany in suit and I must answer this Issue in 
the ‘affirmative. It- is to be noted “hat in 
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the letter of the 14th July, 1955 addressed 
by Messrs. T. Banerjee & Co., Solicitors for 
the plaintiff to the defendant company (P. D. 
No. 5 at page 6 of Ext. A) the lien of the 
defendant company was in fact admitted and 
it was contended that the lien would only be 
enforced, if there was a good and a valid 
claim. I have also to observe that it was 
not seriously disputed on behalf of the plain- 
tiff that the defendant company did have a 
lien on the said 25,000 shares of the plain- 
tiff for its debts and Habilities under the 
Articles of Association of the Company which 
bind the plaintif and it has been mainly 
contended on behalf of the plaintiff that the 
defendant company had no right to enforce 
the said lien and had, in any event, lost 
the right to enforce the said lien, as the debt 
or liability in respect of which the lien arose 
had become barred and was not enforceable. 
I shall consider this aspect and deal with this 
contention when I take up Issue No. 2 (b) 
for consideration, as in my view this ques- 
tion really pertains to Issue No. 2 (b) and 
-can be more conveniently decided, in deal- 
ing with the said Issue. 


25. I now take up Issue No. 2 (b) for 
consideration. This Issue is: “Did the defen- 
dant No. 1 duly enforce its right of lien on 
the said 25,000 shares? Were those shares 
sold at the proper value ?” It is to be seen 
that there are really two questions which 
have been included in this Issue No. 2 (b). 
The first question in - this Issue is 
as to the due enforcement by the defen- 
dant company of the right of lien on the 
said 25,000 shares and the other question is 
as to whether the shares were sold at the 
proper value. I shall take up first the 
question as to whether the defendant com- 
pany had duly enforced its right of lien on 
the said 25,000 shares of the plaintiff. It 
has been contended by the learned counsel 
on behalf of the plaintif that this right of 
lien was not duly enforced by the defendant 
company, as the said lien could not be en- 
forced in view of the claim of the defendant 
company against the plaintiff being barred 
by limitation. In other words, it is the con- 
tention of the plaintiff that the lien created 
on the shares under the Articles of Associa- 
tion ceased to become enforceable .as soon as 
the debt in respect of which the lien was 
claimed, became barred by limitation. 


26. It has next been contended that the 
said lien was not duly enforced and could 
not be enforced as no proper notice.as con- 
templated under the Articles has been served 
on the plaintiff company. It is the contention 
of the plaintiff company that the lien created 
by and under the Articles of Association can 
only be exercised provided due notice as 
contemplated in the Articles had been served 
on the plaintiff and the service of a proper 
notice as contemplated by the Articles is a 
condition precedent to the exercise of the 
right of lien by the defendant company. It 
is contended on behalf of the plaintiff that 
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the notice served on the plaintiff company 
is defective and invalid as the amount to be 
paid by the plaintiff company is not speci- 
fied in ‘the said notice and in consequence of 
the notice being bad and defective there 
could not be any valid enforcement of the 
right of lien on the said 25,000 shares. 


27. It has been finally contended on Be- 
half of the plaintiff that in anv event the 
defendant company had no right to forfeit 
the shares of the plaintiff for non-payment of 
the debt or liability and forfeiture of the 
said shares by the defendant company for 
enforcing the lien and effecting sale is unau- 
thorised, unwarranted and illegal. The learn- 
ed counsel for the plaintif has contended 
that the right to forfeit the shares is there 
in the company only in case of non-payment 
of calls and the defendant company has no 
right to forfeit the shares to enforce its lien 
by sale of the shares and such forfeiture of 
the shares is not only not warranted or autho- 
rised under the Articles of Asociation of the 
company, but results clearly in the reduction 
of share capital of the company and trafficking 
by the company in its own shares. 


28. It is broadly from these three aspects, 
this Issue as to due enforcement of the right 
of lien by the defendant company on the said 
25,000 shares of the plaintif has been argu- 
ed and the sale in question has been attack- 
ed. The sale in question of-the said shares 
by the defendant company, has also been im- 
peached on the ground that there could be 
no valid sale of the said shares by the defen- 
dant company without a duly stamped in- 
strument of transfer. 


29. These contentions require very care- 
ful consideration and it will be convenient to 
note the arguments that have been advanced 
from the bar on, behalf of the contending 
parties with regard to them, 


30. The first ‘contention, broadly stated, 
is whether the lien became unenforceable as 
the debt on which the lien was claimed, be- 
came barred by limitation. The learned 
counsel appearing on behalf of the defendant 
company has argued that the lien remains 
valid and enforceable even though the lien ‘is 
claimed is barred by limitation. It is the 
argument of the learned counsel for the de- 
fendant company that when any debt be- 
comes barred by the law of limitation, no 
suit can succeed or be entertained for reco- 
very of such barred debt because of the sta- 
tutory provisions contained in the Limitation 
Act, but the debt remains and is not ex- 
tinguished. It is argued- that the statute only 
bars the remedy of realising the debt by a 
suit in a Court of Law, but does not extin- 
guish the debt itself and the debt still re- 
mains; and it is open to any party to realise 
or recaver the debt by any other method, if 
possible, without filing a suit in a Court of 
Law. It is the contention that as the debt 
is still there and is not entinguished and only 
the remedy to recover the same. by suit in a 
Court of Law is barred, the lien continues to 
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remain on the debt which is still there and 
there is nothing to prevent the defendant 
company from exercising the right of lien, if 
such right can be exercised without recourse 
to a suit. In support of this contentior_ that 
the lien remains enforceable and the right of 
lien can be exercised in case of statute karred 
debts, reference has been made by the -earn- 
ed counsel on behalf of the defendant com- 
pany to following decisions: 

l. The case of First Natonal Bank Ltd. (In 
Liquidation) v. Seth Sant Lal, report- 
ed in AIR 1959 Punjab 328. 

2. The case of Musamut Janee Khanam v. 
Mussamut Amatool Fatima Khenum, 
reported in 8 Weekly Reporter page 
Si: 

3. The case of Nursing Doyal v. Hurryhur 
Saha, reported in ILR 5 Cal 897. 


4. The case of Narendra Lal Khan v. Taru- 
bala Dassi, reported-in AIR 1921 Cal- 
cutta 67, l , 

5. The case of Ram Ratanlal v. Aditya 
Prosad, reported in AIR 1928 ODudh 
278. 

6. Nakul Chandra Polley v. Kalipada Gho- 
sal, reported in AIR 1986 Cal 153. 


7. The case of Chotanagpur Bankinz As- 
sociation Ltd. v. Rajib Nath Mukherjee 
reported in AIR 1947 Pat 40. 

8. The case of Amar Nath v. Karnal Elec- 
tric Supply Co, Ltd., reported ir AIR 
1952 Punjab 411. 

81. Reliance has also been placed on 
Articles 264 and 265 at page 144 in Hals- 
bury’s Laws of England, Third Edition. Vol. 
24. The said Articles may be set out:— 


“Article 264: Legal lien by contrast — 
A lien whether general or particular may be 
created and defined by contract although a 
ien so arising will generally be more in the 
nature of a pledge. A general lien often 
arises by contract between a company and 
its member under the articles of association. 
An agreement which is void from the begin- 
ning for certain legal formalities cannot give 
rise to a right of lien, but an agreement to 
do something which is illegal, as for instance, 
to do certain work on Sunday, can giv? rise 


>> 


to a lien if the work is done. 


“Article 265 : Nature of legal lien —- A 
legal lien is a right of defence, not a right 
of action, and consequently can be claimed 
in respect of a statute barred debi. Æ lien 
does not, except in special circumstances, 
give any right to sell the things retzined, 
and if the thing is transferred without cutho- 
rity the lien does not pass with the possession 
of the property. Accordingly, a lien, being 
merely a personal right. which continues 
during possession of goods, cannot be taken 
in execution. the case of a perishable 
article such as a horse, the party cla'ming 
the lien is bound to take reasonable cere of 
such article, but, generally a person having 
a lien on a chattel, who keeps it for the 
purpose of enforcing its lien cannot make 
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any claim against the owner for the cost of 
so keeping it.” i 

32, The learned counsel “or the 
plaintiff submitted that the lizn becomes un- 
enforceable and is extinguished as soon as 
the debt in respect of which the lien is creat- 
ed under the Articles is barred. He has 
argued that the lien created by the Articles 
in the instant case is in the nature of an 
equitable charge on the shar2s of the mem- 
bers cf the Company in respect of their 
debts and liabilities. He has referred to the 
decision in the case of The Bradford Banking 
Co. Ltd. v. Henry Briggs, Son & Co., Ltd., 
(1886) 12 AC 29 and also to the dec:sion in 
the case of New London and Brazilian Bank 
v. Brocklebank, (1882) 21 Ch. D 302 in sup- 
port of his contention that the lien created 
by the Articles is in the nature of ar equit- 
able charge on the shares. The learned 
counsel for the plaintiff argues that the equit- 
able charge is extinguished as soon as the 
debt or liability for which the same is creat- 
ed, becomes barred by limitation. The learn- 
ed counsel refers to and relies on the follow- 
ing statement of law in Halsbury’s Laws of 
eee (Third Edition, Val. 24) at page 
155:— 

“Article 285. Meaning of Equitable 
lien — An eguitable lien may be defined as 
an equitable right, conferred by lawvz upon 
one man, to a charge upon the real or perso- 
nal property of another, until certain speci- 
fic claims have been satisfied. 

It differs from an equitable charge inas- 
much as the latter is normally a right found- 
ed on contract, whereas an equitable lien is 
founded on the principle of equity, that he 
who has obtained possession of property 
under a contract for payment of its value 
will not be allowed to keep it without pay- 
ment; but so far as regards their effect and 
priorities there is no distinction between an 
equitable lien and an equitable charge, both 
are equitable interests and are not mere equi- 
ties, and both are liable to be defeated under 
the Limitation Act.” 


33. The learned counsel has also 
argued that the lien created under the Art- 
cles being in the nature of an ecuitabie 
charge on the shares, really confers a zight to 
property and the said right is extinzuished 
and becomes unenforceable by virtue of the ` 
provisions contained in Section 28 of the 
Limitation Act of 1908 which was in force at 
the material time. Section 28 of the Limi- 
tation Act reads as follows:—- “At the deter- 
mination of the period hereby limited to any 
person for instituting a suit tor possession of 
any property, his right to such property shall 
be extinguished.” 


34. The learned counsel] for ths plain- 
tiff has also referred to and relied on the deci- 
sion in the case of Rajibnath v. Chhotenagpur 
Banking Association Ltd., ILR 27 Pat 108 = 
(AIR 1948 Pat 443) and in citing this deci- 
sion the learned counsel has pointed cut that 
the decision in the same case of the single 
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to and relied on by the counsel for the defen- 
dant company has been overruled. 


35. Before dealing with the respec- 
tive contentions of the parties on this ques- 
tion it will be convenient to refer to and 
ccnsider the decisions cited from the bar. 
In the case of Mussamat Janee Khanum v. 
Mussamat Amatool Fatima Khanum, (1867) 8 
Suth WR 51 this Court observed at p. 54 as 
early as 1867— ~, eg 

- “The right of lien and the right to come 
to Court to pray to have the lien established, 
ars causes of action which may be quite dist- 
inct from the right to sue for the original 
debt in respect of which the lien was creat- 
ed. It is no new doctrine that a lien may 
remain in full force, though any right of ac- 
ticn in respect of the claim for which it was 
created has long been barred by limitation.” 
Aforesaid observations were made in a case 
which was concerned with a claim made by 
Muslim lady for her dower and the defence 
taken was that the suit was barred by limi- 
tation. In the case of Nursing Doyal v. 
Hurryhur Saha, (1880) ILR 5 Cal 897, Ponti- 
fex, J., delivering the judgment of a Divi- 
sion Bench of this Court in 1880 observed: 

“We are of the opinion that neither 
the Limitation Act 1871, nor that of 1877, 
extinguishes a debt. These Acts only bar or 
discharge the remedy. This we think is clear 
from the language of the Acts, and parti- 
cularly from Sections 12 and 29 of the Act 
a ao and Sections 11 and 28 of the Act of 


The difference between these Acts and 
the English Limitation Law is, that in India 
limitation need not be set up as a defence 
(Section 4 of the Act of 1871 and Section 4 
of the Act of 1877), while in England the 
defendant must expressly claim the opera- 
ticn of the statute. Section 60 of the Con- 
tract Act which was passed after the Limita- 
tion Act of. 1871, also shows that the debt 
is not extinguished, but may be insisted on 
for certain purposes; so likewise, if the Credi- 
tor had a lien on the goods of his debtor. on 
-@ general account, he would be entitled to 
hold the goods for a debt the recovery of 
~vhich was barred by the Limitation Act. And 
probably it would: be held that an Executor 
would be allowed to retain out of a legacy 
a debt owing by the Legatee to the testator, 
though its. recovery was barred by the Act.” 
These observations were made by a Division 
Bench of this Court while dealing with an 
application by a decree-holder. for the exe- 
cution of a decree and the main question was 
whether, assuming execution of the decree 
was barred by Article 167, Schedule IT of the 
Act of 1871, the judgment creditor could 
take advantage of the more liberal provisions 
Y aoe ‘179 of Schedule II of the Act of 

877. : 


36-37. In the case of Narendralal 
Khan v. Tarubala Dasi, AIR 1921 Cal 67, 
Rankin, J., observed at page 68— 
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“Now the law on the subject. so far as 
it is necessary to state it, stands thus, 
Section 28 of the Limitation Act of 1908 it 
is provided that ‘on the determination of the 
period hereby limited to any person for insti- 
tuting a suit for possession of any property 
right to such property shall be extinguished? 
but in the case of a personal action for a 
debt limitation merely bars the plaintiff from 
having the particular remedy by way of suit 
and does not extinguish the debt. Thus if the 
attorney has any form of lien upon the pro- 
perty in respect of his bills of costs, he can 
exercise that lien notwithstanding that by the 
terms of the Limitation Act, he could not 
bring a suit.” : . 

In this case‘the learned Judge was dealin 
with the question of costs of a Solicitor an 
his lien and the enforceability of the lien. 
The case of Nakul Chandra Polley v. Kali- 
pada Ghosal, AIR 1989 Cal 163 deals with. 
the effect of Section 58 (a) of the Transfer 
of Property Act and lays down that there is 
no bar of Limitation Act fo any defence 
under Section 53 (a) of the Transfer of Pro- 
perty Act anc Section 28 or Article 118 of 
the Limitation Act does not apply to the 
right of defence under Section 58 (a) of the 
Transfer of Property Act. This case, to my 
mind, has no application or bearing on the 
facts of the instant case or on the question 
involved. The decision in the case of Chota- 
nagpur Banking Association v. Rajib Nath 
Mukherjee, AIR ` 1947 Pat 40 is not of any 
assistance, as the said decision was subse- 
quently overruled by the decision of the 
Division Bench in ILR 27 Pat 108 = (AIR 
1948 Pat 448). en 


38. In the case ILR 27 Pat 108 = 
(ATR 1948 Pat 448) one Digendranath 
Mukherjee who held 48 fully paid shares of 
Chhotanagpur Banking Association had bor- 
rowed from the Bank a sum of Rs. 1,500/- 


.on a handnote on the 20th of July, 1915. 


The Bank obtained the decree against the 
heirs of Digendra on the said handnote on 
the 15th May, 1928. In execution of the 
decree on the 3rd August 1985, the shares of 
Digendra were sold through the Court .and 
purchased by the Bank itself as the share- 
holder. In view of the provisions contained 
in Section 55 (1) of the Companies Act of 
1918 to the effect that no Company limited 
by shares shall have power. to buy its own .- 
shares unless there was the consequent re- 
duction of capital in the manner provided 
in the said Act, the Bank soon realised that 
a mistake had been made and the shares were 
allowed to stand in the name of Dizendra: 
and on 8lst December, 1985, the Secretary 
of the Bank transferred 48 of the shares to 
one of the Directors: and his wife in order to 
satisfy Digendra’s debt. A suit was instituted 
by the heirs of Digendra challenging the said 
sale and contending that the origin 
a nullity and so also the second sale in 1985 
as the Bank had no power to sell Digendra’s 
shares. The Munsif had decreed the suit in 


sale was . 
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the trial Court and the Sukordinate Judg in 
the first appeal upheld that decision. Shezrer, 
J., in second appeal, however, reversed the 
decision and dismissed the suit. This ceci- 
sion of Shearer, J., is reported in AIR 1947 
Pat 40. The learned Judge had agreed with 
the lower Court’s view. that the purchas3 of 
its own shares by the Bank was a nullity. He, 
however, pointed out that under Article 39 of 
the Articles of Association of the Bank, to 
which the share-holders must be takem to 
have agreed when he purchased the shares, 
the Company had a paramount or prior lien 
on the shares of each member for all his 
debts and could absolutely sell and-dispose of 
the shares registered in the books of the com- 
pany in the name of any such debtor and 
apply the proceeds towards the same to the 
extent in discharge and satisfaction of such 
debts, and without any further or other con- 
sent of the holder of the shares, could trans- 
fer the same in the books of the compary to 
a purchaser. Shearer, J., came to the con- 
clusion, in view of this, that the sale by the 
Secretary of the Bank was a good sale and 
the- plaintiff as Digendra’s heir consequently 
‘had no title to the said shares. On a further 
appeal, the decision of Shearer, J., was revers- 
ed and a Bench of the Patna High Court con- 
sisting of Agarwala, C. J. and Meredith, J. 
held that when the -Bank went to Court and 
took a decree on the handnote and sold the 
shares in execution withoct any mention of 
the lien or attempt to rely upon it, the lien 
must be taken to have been abandoned. The 
Bench further held that all rights upon the 
note having been merged-in rights under the 
decree, the Bank had no other rights than 
those under the decree and consequently such 
rights as the Bank had, could’ only be əxer- 
cised upon the decree, that is by execttion, 
and once execution became barred there_re- 
mained no right which could be enforced in 
any other way; and the lien ceased witk the 
right for there could be no lien once -here 
were no longer any rights upon which it 
could be founded. - 


39. It is to be noted that this decision 
is of no particular assistance on the question 
involved in the facts of the instant case and 
there cannot be any doubt that if the right 
to which the lien is attached ceased to exist 
or is extinguished, the lien ‘must necesvarily 
cease to exist and be extinguished.. Ir the 
case of Amarnath v. Karnal Electric Supply 
Go. Ltd., AIR 1962 Punj. 411, it wa’ held 
that the lien that a company had did not at- 
tach to admitted ay only but alse ex- 
tended to liabilities which might be disputed. 


40. 
First National Bank Ltd. v. Seth Santlal, AIR 


1959 Punj 328. The facts of the case may . 


be briefly. noted: The respondents were past 
share-holders of the First National Bank Ltd., 
which went into liquidation, and whose res- 
pective shares of Rs. 100/- each were’ partly 
paid up to the extent of 75%. The Bank had 
submitted a scheme of arrangement which 
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was sanctioned by Court on 19-4-1948. In 
accordance with the scheme a call of Rs. 12-8 
per share was made on 15-10-1948 and a 
notice of the call was sent to the respondents .- 
and the notice was followed by two remin- 
ders. A second call of Rs. 12-8 was made 


on 24-3-1953 and a notice of this call was 


sent to the respondents by registered post. 
On the above -calls the respondents did not 
make any payment. On 22-9-1953, a notice 
was sent by registered post informing each 
respondent that his shares. would be forfeited 
if the amount was not paid by 10-10-1953. 
On 24-3-1954 the Directors passed a resolu- 


_tion forfeiting the shares of. tha share-holders 


who had not paid the call money and they 
included the three respondents in these cases. 
Letters were sent to the respcndents inform- 
ing them that their shares had been forfeit- 
ed by the Bank. The Bank was ordered to 
be wound up on 17-5-1957. The Bank had 
filed claimis against the respondents. The 
Bank made a claim against the respondent 
Seth Santilal for Rs. 6603-4-9 pies on account 
of the two calls of Rs. 12-8 per share, for 
Rs. 5908/- in respect of the two calls against 
Shri Girdarilal and for Rs. 347-8-9 pies 
against Shri Kishorilal for the same calls. In 
the written statements the respondents con- 
tended that they were not liable as the claim 
was barred by limitation and the cases were 
mala fide and not justified. The two issues 
which were framed in all the cases were 
(1) whether the claim is within time and (2) 
whether the call is not justified. The second 
issue was abandoned and given up by the 
counsel for the respondents and the only 
question that was argued was with regard to 
the question of limitation. It was held that 
although the claims for calls might have been 
barred, a fresh cause of action had ‘arisen 
after forfeiture of the shares and the Jearn- 
ed Judge held at page 829 —- “The liability 


_of a contributory, to contribute to the assets 


of the company, to the extent of an amount 
sufficient for payment of its debts, the liabi- 
lities, costs ete., arisés under Section 156. 
Article 112 of the Limitatior Act does not 
apply to a claim for the amount forfeited, as 
such a claim cannot be said to be ‘for a call 
by a Company registered under any statute 
or Act.” After forfeiture of the shares of 
quondam share-holders, the debt changes its 
character, giving rise to a fresh cause of 
action and a new liability is imposed in such 
a case on the share-holders.” The learned 
Judge further observed at page 880 of the 
report- : 


“It is well known that the Limitation 
Act, with regard to persone! actions, bars 
the remedy without extinguishing the rights. 
It is only in the case of a suit for possession 
of any property that on the determination of 
the period of limitation not only the remedy, 
but the right also, is extinguished under Sec- 
tion 28 of the Limitation Act. But a debt 
does not cease to be due, because it cannot 
be recovered, after the expiration of the 
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period of limitation provided for instituting 
a suit for its recovery. In all personal actions, 
the right subsists although the remedy is no 
longer available. If, therefore, a creditor, whose 
cebt becomes statute barred, has any means 
af realising and enforcing his claim by any 
method except by a suit, the Limitation Act 
does not prevent him from recovering his 
debt by such means. After a debt becomes 
barred, a person is still deemed to owe. In 
case he pays the amount after the expiration 
of the period of limitation, he cannot, after 


having paid his debt, claim to be entitled to ` 


recover it back on the ground, that the time 
barred debt was not ‘money due’ or ‘owing.’” 


41-42. The decision in the case of 
Ram Ratan Lal v. Aditya Prasad, AIR 1928 
Gudh 273 lays down that although a sepa- 
rate claim by the creditor on the mortgage 
may be barred, yet the right of the creditor 
to the money due to him under the bond 
cannot be said to have been extinguished, so 
long as the lien by possession lasts. It may 
be noted that the decisien of the Oudh Court 
was upheld by the Privy Council and the 
decision of the Judicial Committee is AIR 
1980 PC 176. The Limitation Act prescribes 
and fixes the time limit within which pro- 
ceedings are to be instituted in a Court of 
law for enforcement of any right; and unless 
otherwise specifically provided, the Limita- 
tion Act has nothing to do with the creation 


of sxights and obligations of parties 
or their extinction. Unless otherwise 
specifically provided, the Limitation Act 
bars the enforcement of any right in 


a court of law if not enforced within the time 
fixed and it merely bars the remedy, but 
does not affect the question of the right it- 
self. The said Act providés that a suit has 
got to be instituted within a prescribed period 
fcr recovery of any debt and the said Act 
ferther provides that if the suit is not insti- 
tuted within the prescribed period of limita- 
tion, the suit will not be entertained and will 
be dismissed. The provisions of the said Act, 
therefore, debar a person from recovering the 
debt or enforcing the claim in resnect of 
-the debt by any suit in a Court of law be- 
yond the period prescribed by the said Act. 
In other words, when a debt becomes statute 
barred, no suit can be entertained for enforce- 
ment of the said debt and any suit filed for 
recovery of any such barred debt must ne- 
cessarily be dismissed. The effect of the 
provisions of the Limitation Act, to my mind, 
appear to be clear. The provisions of the 
said Act debar and prevent a person from 


erforcing a debt or recovering a debt by a 
suit in a Court of law, beyond the prescrib- 
ec. period of limitation. Unless otherwise 


specifically provided in the said Act, the pro- 
visions of the Act only bar the remedy and 
do not affect the right. A debt which has 
become barred by limitation, cannot undoubt- 
edly be recovered by suit in a Court of Law, 
bet the debt continues to exist and continues 
to remain a debt. It is open to any and every 
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debtor to pay a debt which has become bar- 
red by limitation and it is equally open to 
any and every creditor to accept such pay- 
ment in satisfaction of the debt. The obliga- 
tion to pay the debt and the right to accept 
the payment remains, although the said ob- 
ligation and the right cannot be enforced by 
suit in a Court of Jaw. The debt continues 
to exist, although the remedy to recover the 
same by suit may be barred. As the debt 
continues to exist and is not extinguished, 
not only the right to receive payment validly 
exists, but it also remains open to the credi- 
tor to realise or recover the debt by any 
other means, if available to him, than by 
way of suit. Only in those cases in which 
the right itself gets extinguished, because of 
lapse of time, the enforcement of the right 
by any means is also completely gone, as in 
that case there is no right to enforce. Such 
means are provided for in Section 28 of the 
Limitation Act of 1808. The said section has 
already been set cut, In the instant case, the 
plaintiff company owed a debt to the defen- 
dant company. The debt of the plaintif com- 
pany does not cease ta exist and does not get 
extinguished on the expiry of the prescribed 
period of limitation, although on the expiry 
of the said prescribed period the defendant 
company is barred and prevented from rea- 
lising the same by a suit. The debt, even 
after the prescribed period of limitation con- 
tinues to exist and it is not only open to the 
defendant company to receive payment of 
the said debt, if payment is made beyond 
the prescribed ge but is also equally 
open to the defendant company to realise 
or recover the same by any means, if open 
to the defendant company, other than by 
bringing a suit in a Court of law for the 
recovery thereof. In the instant case, by the 
articles of association the lien has been creat- 
ed in favour of the defendant company on the 
shares of the plaintiff company and by the 
articles it has further been expressly provided 
that the defendant company will be entitled ` 
to enforce the lien by selling the shares of 
the plaintiff company. The lien in the instant 
case is the creature of the agreement between 
the parties, as contained in the articles of as- 
sociation of the defendant company. The 
effect of the said lien is undoubtedly to con- 
stitute a charge on the shares of the plaintiff 
company, but I do not think it will be right 
to equate the Een created by the Articles on 
the shares of the plaintiff to a mere equit- 
able cherse only. The lien created as a 
result of the agreement contained in the Arti- 
cles of Association remains a contractual lien 
which empowers the defendant company also 
to sell the said shares in enforcement of the 
lien in accordance with the provisions con- 


- tained in the Articles of Association of the 


defendant company. The share of a member 
of a company represents the rights and obli- . 
gations of the member as provided for in 
the statute and in the agreement contained in 
the Articles of Association of the company, 
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The lien which is created cn any share of 
a member of a company under the Art cles, 
therefore, attaches to the various rights that 
the member may have in the company be- 
cause of his holding the share in the zom- 
pany. Many of such rights remain vested in 
the company and under the control of the 
company and judged from that point of view 
the lien created in favour of the company on 
the shares of a member may be said to se in 
the nature of a possessory ien. The lien that 
the company has over the shares and the 
nature of such lien will mainly depen on 
the provisions of the articles of associxtion 
of the company which ccnstitute a birding 
agreement between the companies anl its 
members and create the lien in favour of the 
company. In the instant case, in view of 
the provisions contained in the Articles ol As- 
sociation, the lien created by the said Arti- 
cles undoubtedly constitutes a charge ox the 
share of the member, but in my 
opinion, cannot be equated to an equi:able 
charge only. In the light of the provisions 
contained in the Articles of Associatioa of 
the defendant company in the instant zase, 
the lien, to my mind, subsists so long as the 
debt is there and the lien does not ge: ex- 
tinguished, because the dest becomes stitute 
barred. The lien subsists and continues, so 
long as the debt is not extinguished anc the 
debt and the lien can both be enforced, if 
such enforcement is possible or permissible 
by any other method than by filing a svit in 
a Court of Law. The authorities cited from 
the bar to which I have already referre], to 
my mind, support the view that I take. 


43, Section 28 of the Limitation Act 
has, in my opinion, no application in the ins- 
tant case. The said section applies only when 
the suit is one for possession of property by 
the. plaintiff. The said section has te be 
strictly construed and in the instant case -here 
is no question of recovery cf possession o} any 
property by the defendant company anc the 
suit is also not by the defendant company. In 
the case of Bhagwati Prasad v. Shironani 
Sugar Mills Ltd., AIR 1949 All 195, which 
has been referred to and relied. on by the 
Punjab High Court in the case of First 
National Bank Ltd., AIR 1959 Punj 328 a 
Division Bench of ‘the Allahabad High Court 
held that it was open to the compary to 
validly forfeit the shares and that it could 
exercise its powers in respect of the dues 
which were time barred. The Court fucther 
observed at page 197 — 


“Our reading of Sec. 28 Limitation Act 
(Act IX of 1908) is that in a case to which 
that section does not apply, on the determina- 
tion of the period of limitation, the right it- 
self is not extinguished. It may be urged, and 
it is quite true, that the remedy is noi en- 
forceable in a Court of Law. That would 
not, however, extinguish the right or change 
the character of the debt. Our view is sup- 
ported by two authorities which are ta be 
found in Moheshlal v. Eusunt Kumaree, 


} 
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(1880) ILR 6 Cal 340, and Jckhu Bhunjja v. 
Sitla Baksh Singh, AIR 1980 All 416. In 
Moheshlal’s case, (1880) ILR 6 Cal 340 it 
was held that the Indian Law of Limitation 
merely bars the remedy, but does not extin- 
guish the right. In Jokhu’s case, AIR 1930 
All 416, it was held that a secured creditor’s 
remedy might be barred if he omitted to bring 
a suit within 12 years from the accrual of the 
cause of action but his right was not extin- 
guished. Jt will be noted that Sec. 28 ap- 
plies only to cases in which the plaintiff sues 
for possession and a suit to recover the share 
money due from a co-sharer by a company 
is by no means a suit for possession. The 
conclusion at which we have arrived at after 
an examination of Section 28 and the two 


authorities mentioned above is that the 
remedy was barred but the right was not 
extinguished.” 


44, The decision in 1887-12 AC 29 
and in (1882) 21 Ch. D. 302 referred to and 
relied on by the counsel for the plaintiff 
were concerned with the claims of priority 
and in deciding the said question of priority 
it was held in those cases that the lien creat- 
ed was in the nature. of an equitable charge. 
The said decisions, to my mind, are of no 
great assistance in the facts of ‘the instant 
case. The passage at page 155 in Article 285 
in Halsbury’s Laws of England, Third Edi- 
tion, Vol. 24, relied on by the learned coun- 
sel for the plaintif is, in my opinion, of no 
avail to the plaintiff in the instant case. The 
said statement of law is based on the provi- 
sions of the English Limitation Act and is ap- 
plicable to a case of a mere equitable charge 
only. The nature and extent of any lien 
created by the Articles of Association of the 
company, will depend necessarily on the pro- 
visions contained therein. In cases it may 
constitute a mere equitable charge end in 
cases, it may partake of the nature of an 
equitable charge but may not constitute a 
mere equitable charge only. In the instant 
case, the lien created by the articles of the 
defendant company, cannot be equated to a 
mere equitable charge only and cannot be 
said to constitute an equitable charge only. - 
The lien in the instant case is very much 
broader in its scope and effect. In Article 369 
at page 205 of Halsbury’s Laws of Ergland, 
Third Edition, Vol. 94 under head — “Cases 
where remedy barred and not right”, it is 
stated — 


“Except in the cases previously men- 
tioned, .the Limitation Act 1939 only takes 
away the remedies by action or by set off; it 
leaves the right otherwise untouched, and, if 
a Creditor whose debt is statute-barred hag 
any means of enforcing his claim other than 
by action or set off, the Act does nct pre- 
vent him from recovering by those means. 


Thus; money paid to a creditor. by the 
debtor without appropriation may be appro- 
priated to the statute-barred debt, though 
the creditor cannot so appropriate money re- 
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ceived on behalf of, but without the know- 
ledge of, the debtor. 

| If a creditor has a legal lien for his 
debt, he may enforce his lien after the debt is 
barred. Thus,.the lien of a Solicitor on 
‘documents in his hands: for a statute- 
barred debt is not affécted by the 
fact that the debt has become statute-barred; 
though no order can be made under the Soli- 
citers’ Act, making the Solicitors’ costs in a 
proceeding a charge on the property recover- 
ed or preserved, if the right to recover pay- 
ment of such -costs is barred. A security may 
be enforceable even though given in respect 
of a statute-barred debt.” i 


45-47. The following observations of 
Sir Rash Behari Ghose in course of his famous 
Tagore Law Lectures contained in- the trea- 
tise “The Law of Mortgage in India by Sir 
Rash Behari Ghosh’ in Lecture IV at page 
117, relied on by the learned counsel for the 
defendant company, may in this connection be 
aptly quoted:— 


“It is necessary to notice, at the outset, 
that there is a remarkable want of precision 
in the use of the word lier by English law- 
yers. There seems to be an idea that a lien 
necessarily implies- possession, but even at 
law, the word is applied to the right of a 
judgment-creditor which is very different in 
its nature from an ordinary common law lien 
on moveables. The confusion has been deep- 
ened by the language of equity lawyers by 
whom the word ‘lien’ is used not only in 
the common law sense of retainer, but also to 
denote equitable charges not depending upon 
possession, and generally known under the 
name of non-possessory liens. The term is 
also applied, though inaccurately, to equit- 
able mortgages and securities of a similar 
nature which rest simply upon contract.” 


48. On a true construction of the 
Articles, I am ‘of the opinion that the lien 
which is created as a result of the contract 
contained in the said Articles, attaches to .the 
debt and subsists so long as the debt is not 
extinguished and although the said lien can- 
not be enforced by an action in Court when 
the debt is barred by limitation, the said lien 
continues and may be enforced otherwise 
than by an action in Court, if such enforce- 
ment is otherwise possible or permissible. I 
am, therefore, of the opinion that the lien 
created on the shares. under the Articles of 
Association of the defendant company did not 
cease to exist or become enforceable, as soon 
as the debt in respect of which the lien was 
created, became barred by limitation. The 
‘contention of the plaintif on this. aspect must 
therefore be negatived. 


49. The next contention that has 
been raised on behalf of the plaintiff in this 
regard is that the lien was not duly enforce- 
ed and could not be enforced as no proper 
notice as contemplated under the Articles had 
been served on the plaintiff company. The 
only grievance that is made in this connec- 
tion is that in the notice the exact amount 
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has not been indicated and the notice had 
made a claim of Rs. 1,10,000/- with inte- 
rest on the said sum. In ‘the facts of this 
case, this contention of the plaintiff, to my 
mind appears to be without any basis or 
foundation. Article 86 which provides for 
the necessary notice for the enforcement of 
such lien lays down that the notice in writ- 
ing of the intention to sell the shares in en-. 
forcement of the lien must be given and 
there must be a default for 7 days after such 
notice- has been given. The provision for 
notice for sale of the shares in enforcement 
of the lien as contained in Article 86 may 
be compared with the provision for notice for 
forfeiture of shares as contained in Article 27 
of the Articles of Association. In Article 27 - 
it is provided that in case of any forfeiture of 
share the notice should name a day (not 
ate of 
notice) and a place or places on and at which 
the call or instalment and interest and 


ex- 
penses are to be paid. The  Arti- 
cles, to my mind, therefore, provide for 


notice in case of forfeiture of any share as 
to stating the exact amount to be paid and 
the date and places for payment and such a 
notice must necessarily be strictly constru- 
ed. Whereas the notices, required to be 
given for enforcing the lien by the sale of 
the share, as contained in Article 86, con- 
templates that an unequivocal intention to 
sell the shares in enforcament of the lien has 
to be given. The basis and primary require- 
ment of a notice for enforcement of the lien 
by the ‘sale of shares is the expression of an 
unequivocal intention to sell the shares in 
enforcement of the lien. : It is undoubtedly 
desirable that in such a notice also the exact 
amount should be stated; but in my opinion 
such a notice cannot be said to be bad or 
defective merely because of the fact that the 
exact amount has not been mentioned in the 
notice. It may be noted that in the instant 
case the amount of Rs. 1,10,000/- with in- 
terest was demanded and no protest was 
made- or objection taken that the exact 
amount which the ‘plaintiff company was call- 
ed upon to pay, had not been stated.in the 
notice. There might have been some force 
in the contention, if the plaintiff hed, in reply 
to the said notice, raised any such objection 
or had wanted to know what was the -exact 
amount that the plaintiff company was to pay. 
A debtor is expected to know the amount of 
his liability and if any debtor is in doubt 
as to the exact amount of his liabi- 
lity, it is only .to be expected that an honest 
debtor who means to pay and thereby wants 
to stop the creditor from enforcing the lien 
would write in reply to any such notice 
wanting to know the exect amount to be paid 
by him. In the instant case the plaintiff com- 
pany instead of raising any objection to the 
notice on any such ground completely denied 
the liability. The plaintiff company in the 
first instance had pleaded repayment of the 
loan and finally pleaded repayment or limita- 
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tion. In view of the attitude of the plain- 
iff company, the plaintiff company in the 
facts of the instant case did not or could 
not suffer any prejudice, as the exact amount 
had not been stated in the notice. I am, 
therefore, of the opinion that this ‘contention 
of the plaintiff fails.- It may incidenta_ly be 
banii 

any such notice, a bona fidè purchaser for 
value of the shares sold in enforcement of 
such lien without any notice or knowledge 
of such defect- will not be prejudiced, ia arly 
way by.reason of any such defëct in the 
notice, i 


50. The next contention that has 
been raised on this aspect on behalf cf the 
plaintiff is that the defendant companr had 
no right to forfeit the shares of the plaintiff 
for non-payment of the debt or liability and 
forfeiture of thé said shares of the defendant 
company -for enforcing the lien and effecting 
the sale is unauthorised, unwarranted and il- 
legal. The learned counsel for the plaintiff 
has argued that the defendant company had 
purported: to forfeit the shares of the >lain- 
tiff in exercise of the said lien. The learned 
counsel has drawn my attention to the reso- 
lution of the defendant company dated 21st 
May, 1957, which is at page.68 of Ex. A 
and the material portion whereof. reads as 
follows: i 


“Resolved that in view of the fact that 
Messrs. Unity Co. Ltd., having not complied 
with the notices ‘issued by the ċompary on 
the 27th June, 1956,. posted to them under 
registered letter — acknowledgment due, the 
25,000 ordinary shares standing in their 
names being No, .....:... of Rs. 10/- each 
be and are hereby forfeitel together with ac- 
crued dividend and it is resolved that their 
names be expunged from the register of 
Members of the Company and the said shares 
having been applied for @ Rs. 5/- per share 
for fully paid up shares by the following per- 
sons for allotment be and are- hereby allot- 
ted to them as per their applications and their 
names be entered in the Register of Merbers 
of the Company and fresa share certificates 
be issued in their favour.” 


Relying on the language issued in this resolu- 
tion, the learned counsel for the plaintiff 
argues that the resolution of the Board clear- 
ly establishes that the said shares o! the 
plaintiff company were forfeited and were 
not being sold in any enforcement of the 
lien. The learned counsel has also -d-awn 
my attention to the share scripts which were 
issued to the purchasers on the basis of the 
aforesaid resolution and the learned counsel 
points out that on the reverse side of the 
said share scripts) under the. head “M=smo- 
randum of Transfer”, everything is left klank 
and that indicates: that fresh shares:- vere 
being allotted on the basis of forfeiture of 
the plaintiffs shares and not-that the plairtiff’s 
shares were being sold to the said purcha- 
sers, in enforcement of the lien of the defen- 
dant company. It is the argument of the 
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that if there was even any defect in.. 
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learned counsel that if the shares were being 
sold in enforcement of the lien and the 
defendant company was selling the shares of 
the plaintiff, in that event the columns under 
the head ‘Memorandum of. Transfer’ would 
not have remained blank. The learned coun- 


sel also draws my attention tc the declarations 


of Sohanlal Murarka which are Exts. 21 (a) 
22 (a), 23 (a) and 24 (a). The said declara- 
tions are all on the same lines and one of the 


said declarations may conveniently be set 
out — ; 
_ “Affidavit. — I, Sohanlal Murarka, a 


Director of Diamond Sugar Mills Ltd., Sol- 
emnly affirm and ‘say as follows:— 

1. I say that on the 21st day of May, 
1957 the 25,000 shares bearing No. ........ 
standing in the name of Unity Co. Ltd:, of 
the face value of Rs. 2,50,000/- were for- 
feited pursuant to the resolution dated 21st 
May, 1957 and notice of forfeiture dated 27th 
jure, pee, was served upon the said Unity 

o. Ltd. . 


.2, I further `.say that in place of the 
shares forfeited new share scripts in lieu 
thereof have been issued and the same have 
been sold and registered in the company’s 
books in the name of the purchasers of the 
respective shares bearing their respective 
names in respective scripts. 


3. That the statements contained in all 
the following paragraphs are true to my 


knowledge. 

E ee .Sohanlal Murarka.” 
Relying-on this affidavit of Sohanlal Murarka, 
the learned counsel contends that the said 
affidavit clearly indicates that the shares of 
the plaintiff company were forfeited ard after 
forfeiture new share scripts in lieu thereof 
have been issued and’ the‘same hav2 been 
sold and registered in the company’s books 
in the name of the: purchasers and it is the 
contention of -the learned counsel that this. 
affidavit of .Sohanlal Murarka ‘clearly esta- 
blishes that it was a case of forfeiture of the 
shares of the plaintiff by the defendant com- 
pany. In this connection, the learned counsel 
for the plaintiff has also drawn my attention 
to Article 34 of the Articles of Association of 
the defendant company. The said Article 
reads as follows: 

. “A duly verified declaration in writing 
that the-declarant is a Director of the com- 
pany and that certain shares in the company 
have been duly forfeited on a date stated in 
the declaration shall be conclusive evidence of 
the facts therein stated as against all persons 
claiming to be entitled to the shares and such 
declaration, and the receipt af the -company 
for the consideration, ` if any, given for the 
shares on the sale or dispossession. thereof 
shall constitute a good title to such shares and 
the person to whom the shares are sold shall 
be registered as the holder of such shares 
and shall not be bound ‘to see to the, applica- 
tion of the. purchase “money, nor shall his 
title to such ‘shares.be affected by any ir- 
regularity or invalidity in the proceedings in 


> 
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reference to such forfeiture, sale or disposi- 
tion. as < 


- Jt is contended that the said declara- 
tions of Sohanlal Murarka, a Director of the 
defendant company were in terms of the pro- 
visions contained in Article 34 and the act 
that- such declaration had been made, esta- 
blishes that the defendant company had 
- chosen to forfeit the shares of the plaintiff 
company and had not enforced its lien . by 
selling the shares of the plaintiff company. 


It. is pointed out that in case of sale in: en-. 


forcement of lien there is no scope for any 
such declaration and there is no provision 
in the Articles with regard to any declaration 
from a Director. My attention has also been 
drawn by the learned counsel to the written 
statement filed on behalf of the defendant 
company: and to the statements made in sub- 
paras (g), (h) and (i) of paragraph 1. Rely- 
ing on the said statements made in the written 
statement it has been contended that the 
defendant company in the written statement 
lias admitted that the defendant company for- 
feited the shares of the plaintiff in exercise 
of the lien. It is urged that in view of the 
said admission of the defendant company in 


the written statement of the defendant com-` 


pany, there cannot be any doubt or -any 


question as to the fact that the defendant com- ` 


pany had forfeited the shares of the plaintiff 
company in enforcement of the lien. The 
learned counsel further contends that in thé 
oral evidence also the forfeiture is admitted 
and the learned counsel has drawn my parti- 
cular attention to the evidence of Gopikissen 
Agarwal in question 81 where Gopikissen 
Agarwalla has stated “Diamond Sugar had 
to get some money from Unity Co. 
-Diamond Sugar did not get their money 
back, the shares belonging to Unity Co., 
issued by Diamond Sugar were forfeited by 
Diamond Sugar and were sold to us; so, we 
have been added as defendant.” The learned 
counsel contends that the purchasers them- 
selves had also knowledge of the fact that 
the shares had been forfeited. The learned 
counsel argues that on the basis -of these facts 
there cannot be any question that the defen- 
dant company forfeited the shares of the 
plaintiff company in enforcement of 
the lien and the fact that the defendant 
company did forfeit the shares of - the 
plaintif company is beyond question. The 
learned counsel submits that the forfeiture of 
the shares. of the plaintiff company by’ the 
` defendant company in enforcement of the 
lien is clearly illegal and ultra vires the 
powers of the company and its Board -of 
Directors. | 


51, The learned counsel has argued 
that there is no power in the defendant 
company under the Articles of forfeiture of 
any share in enforcement of any lien on such 
share. He has argued that there cannot be 
any such power in the company as forfeiture 
of any share in enforcement of any lien will 
be clearly illegal. It is his argument that 
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the company. 


When 


A.I. R. 


forfeituré of any share in enforcement of lien 
will operate as a clog on the equity of re- 
demption, will result in reduction of capital 
and will amount to trafficking in shares by 
In support of his argument 
the learned counsel has relied on the decision 
in the case of Hopkinson v. Mortiner, Harley 
& Co., Ltd., (1917) 1 Ch. 646 and he has 
also referred to the decision in the case of 
Naresh Chandra Sanyal v. Ramani Kanta 
Roy, AIR 1949 Cal 860 as also to the deci- 


‘sion of the Division Bench in the cas2 of 


Calcutta Stock Exchange Association Ltd. v.- 
S. N. Nandy & Co., ILR (1950) 1 Cal 285. 


: 52. -It has been contended on -behalf 
of the defendant company that the defendant 


‘company has not forfeited the shares of the 


plaintiff company in enforcement of the lien 
and has merely sold the said shares in en- 
forcement of the lien in exercise of the power 
conferred on the defendant company by the 
Articles of Association. The learned counsel 
for the defendant company has argued that 
although the words ‘forfeit? and ‘forfeiture’ 
have. been used, the said words have’: been 
used only in a very locse or popular sense 
and not in the: technical sense in which the 
said words have been used in the Articles of 
the company, The learned counsel has re- 
ferred to the meaning of the words ‘forfeit’ 
and: ‘forfeiture’ as given in Shorter Oxford 
English Dictionary (Third Edition Vol. I at 
page 736). The word ‘forfeit’ has been des- 
cribed there to mean inter alia “To lose, lose 
the right to, to render oneself liable to be 
deprived of; also, to have to pay in conse- 
quence of a crime, offence, breach of duty 
or engagement.” The word ‘forfeiture’ - is 
described to mean — “The fact of losing or 
becoming liable to lose (an estate, goods, life 
and office, right etc.) in consequence of a 
crime, offence, or breach of engagement.” 
He has also drawn my attention to the mean- 
ing and import of these words in Stroud’s 
Judicial Dictionary (Third Edition, Vel. I 


at pages 1189-1140). The word ‘forfeit’ 
is there described at page 1139 to 
mean inter alia — “This word means not 


only an actual taking away of property on 
breach of a condition, but also the doing or 
suffering a thing which creates a liability to 
such a deprival” The word ‘forfeiture’ at 
pages 1140-1141 is described to mean inter 
alia as follows:— 


(1) “The proper signification of “forfei- 
ture’, as appears from Cowel’s Interpreter an 
Ducange, is ‘a mulct or fine, a punishment 
or an offence’; and it is quite clear that it is 
used in that sense in a charter where the 
justices are empowered to punish delinquents 

y ‘fines, rensoms, amezciaments, and forfei- 
tures. The term ‘forfeit’ is, indeed, ordina- 
rily applied to the penalty of a bond with 
‘a condition, or to an estate held on condi- 
tion; but the penalty of a bond when it is 
forfeited, or- the estate itself, is never termed 
a ‘forfeiture’, even in common parlance; and 
it is, therefore, impossible to suppose that a 
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recognisance with a condition broken could 
be intended to be described by such a term 
in a legal instrument, It is very true that in 
Fines & Forfeitures Act, 1670 (22 & 23 Car. 
2-c, 22), ‘forfeiture’ is used in the title of 
the Act as a general term; but there, the con- 
text clearly explains the meaning. Ir the 
present case the context affords no suck aid; 
and in its proper sense, especially in a grant 
from the Crown, it does not apply to a debt 
of record rendered indefessible by non-com- 
pliance with the condition.” e.g., an estreated 
recognizance (per Parke, B.,- 
(1835) 4 LJ Ex. 94). ` 


(2) “Forfeiture” mears “the loss cf all 
interest” in the property spoken of.” 


53. The learned counsel for the 
defendant company has argued that the facts 
and circumstances of this case clearly esta- 
blish that there has been no forfeiture af the 
sharés of the plaintiff in this case in the sense 
contended for and complained of, but there 
has really been a sale of the said sharas in 
enforcement of the lien of the defendant 
company; and the words ‘forfeit’ and ‘forfei- 
ture’ have been used, though*not very aptly 
and happily, to mean and indicate tha- the 
plaintiff company’s rights in the said snares 


were being uprooted or extinguished as a ne- - 


cessary consequence of the enforcemert of 
the lien by the defendant company by sale of 
the said shares. The learned counsel refers 
to the resolution of 2ist-June, 1956 (at page 
1 of Ex. A) and contends that the said reso- 
lution which is. the very foundation on the 
basis of which further steps have been taken 
and the subsequent developments have taken 
place, clearly establishes that the deferdant 
company had decided to enforce its lien in 
terms of the provision contained in the Arti- 
cles of Association. The learned counsel 
then draws my attention to the notice cated 
27th June, 1956, given by the defendant 
company to the plaintiff compas This 
notice is at page 2 of Ex. A (Pd.21/D1 D6) 
and relying on this notice the learned coun- 
sel argues that this notice, in terms o£ the 
rovisions in the Articles, conclusively əsta- 
Plishes that the defendant company inteaded 
to exercise its lien on the shares by sale 
thereof in accordance with the provisions 
contained in the Articles. It is the argu- 
ment of the learned counsel that the netice 
which is required to be given under the 
Articles before any steps can be taken for 
enforcement of the lien, unequivocally and in 
clear terms gives notice of the intention of 
the defendant company to enforce the lien 
by sale of the shares in accordance with the 
provisions in the Articles, The learned coun- 
sel refers to the correspondence which pass- 
ed after the service of the notice dated 27th 
June, 1956, These Letters (at pages 3 to 8 
of Ex. A) have been exhibited and relvin 
on the correspondence, the learned coumse 
has’ argued that there cannot be any: mamner 
of doubt that the defendant company intend- 
ed to enforce the lien by sale of the shares 
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of the plaintif company in accordance with 
the provisions of the Articles of Association 
and the plaintif company clearly and perfect- 
ly understood the said intention of the defen- 


‘dant company. The learned counsel points 


out that the evidence on record, namely, 
the oral testimony of Kedharnath Dutta and 
Gopikissen Agarwal and the agreement be- 
tween the defendant company and the pur- 
chasers contained in the letters dated the 
18th of May, 1957 and 19th of .Mav 1957 
which have been exhibited in this suit (being 
Exts. 13 and 14), clearly indicate that the 
defendant company was trying to enforce the 
lien by effecting a sale of the shares and had 
in fact entered into an agreement for sale of 
the shares to ‘the purchasers. The learned 
counsel argues that the resolution of 21st 
May, 1957, (at page 68 of Ex. A) was passed- 
to give effect to the said agreement fr sale 
and to complete and perfect the sals; and 
the word ‘forfeited’ was used in the said reso- 
lution in the sense of uprooting or:extinguish- 
ing the rights of the plaintiff zompany in the 
said shares and to transfer the same to the 
purchasers. The learned counsel has contend- 
ed that the transaction clearly manifests the 
intention of the defendant company to en- 
force its lien by sale of the shares in exercise 
of the lien and not forfeit the shares of the 
plaintiff company. 

54, In support of his contention the 
learned counsel has relied on the decision of 
the Supreme Court in the case of Ramgopal 
v. Nandlal, ATR 1951 SC 189 and has aed 
particular reliance on the following observa- 
tions at p. 141 — 


“In construing a document whether in 
English or in vernacular the fundamental rule 
is to ascertain the intention from the words 
used; the surrounding circumstances are to be 
considered but that is only for the purpose 
of finding out the intended meaning əf the 
words which have actually been employed.” 
The learned counsel has also relied on the 
following observations of Mahajan, J., in the 
case of Abdulla Ahmed v. Animendra Kissen 


.Mitter, ATR 1950 SC 15 at p. 21 — 


“Extrinsic evidence to determine the 
effect of an instrument is permissible where 
there remains a doubt as to its true mean- 
ing. Evidence of the acts dene under it is 
a guide to the intention of the parties in 
such a case and particularly when acts are 
done shortly after the date of the instru- 
ment”, 


The learned counsel has also argued that the 
judgment of Eve, J., in the case of (1917) 1 
Ch. 646, has lost a good deal of its force 
and it cannot now be said thet forfeiture of 
shares otherwise than for non-payment of 
call is necessarily illegal and involves a reduc- 
tion in the share capital, The learned coun- 
sel has referred to and relied on the decision 
of Das, J., in the case of AIR 1949 Cel 860 
and also to the decision of the Division Bench 
of this Court in the case of ILR (1950) 1 Cal 
235- He has also referred to the decision of 
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the Supreme Court in the case of Sri Gopal 
Jalan & Co. v. Calcutta Stock Exchange Asso- 
ciation Ltd. AIR 1964 SC-250. =. ~ 


55. The main question to my’ mind 
which requires, consideration on this aspect 
is whether there was any forfeiture of the 


shares of the. plaintiff company by the defen- 
dant company or whether there was a sale. 


of the shares by the defendant company in 
enforcement of the lien. ‘There is no parti- 
cular magic in the words forfeit’ and ‘forfei- 
ture’ which, as already noted, are used in 


different senses in different contexts. In the. 


Articles of the defendant company these 
. words have been used to convey a particular 
meaning and have à definite import and con- 
notation, 
purported to forfeit the shares of the plaintiff 
company in enforcement of the lien, such 


forfeiture would ‘clearly and undoubtedly be - 


illegal and bad, It will be bad and illegal 
as there is no power in the defendant com- 
pany to forfeit. the. shares in enforcement of 
its lien; and further any forfeiture of the 
shares in enforcement of the lien will be a 
clog on the equity of redemption. Forfei- 
ture under the Articles of any company other- 
wise than for non-payment of calls, is not 
generally illegal or bad and may not neces- 
sarily involve a reduction in the share capi- 
tal or trafficking in shares;. but’ forfeiture in 
enforcement of a lien, whenever it amounts 
to a clog on the equity of redemption, is bad 
and illegal’ and will not be upheld. The 
position in law, to my mind, appears to be 


settled and is well established by the autho- - 


rities which have been cited from the bar on 
this aspect; and I, therefore, do not consider 
that any useful purpose will be -served by 
discussing the cases cited from the bar at any 
length on this aspect. = 4 


56. The real question for considera- 
tion, as I have already stated, is whether the 
defendant. company forfeited the shares of the 
plaintiff company, as: contended for on be- 
half of the plaintiff, or the defendant com- 


pany had sold the said shares in enforcement , 


of the lien, as argued on behalf of the de- 
fendant company. In the facts and circum- 
stances of this case it. is necessary, tomy 
mind, to understand the.real nature of the 
transaction for a proper appreciation of this 
question and for ascertaining the real inten- 
tion. 
‘forfeiture’ have been used in the resolution 
of the 21st May, 1957, (at page 63 of Ex. A) 
and the subsequent verified declaration of 
Sohanlal Murarka (Exts. 21 (A), 22 (A), 23 (A) 
and 24 (A)), 
‘ what sense the words have been used, As 
already noted, the words ‘forfeit’ and ‘forfei- 
ture’ may be and are used in different senses 
and bear different meanings in different con- 
texts. “It is necessary in the instant case 
to find out the intended meaning of the said 
words used for ascertaining the real intention 
and appreciating the true nature of the trans- 
action; and for that purpose extrinsic evi- 
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If the" defendant company had -. 


Undoubtedly, the words ‘forfeit? and ` 


But the question remains in. 
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dence ir the instant case becomes permis- 
sible anc it becomes necéssary to consider the 


' surrounding circumstances. It is to be noted 


chat the Articles of the company contain pro- 
visions Hoth as to forfeiture and lien. Arti- 
sles 26 to 34 of the Articles of Association. 
af -the defendant company deal mainly with 


`- the queszion- of forfeiture, These Articles pro- 


vide as.to under what: circumstances there 
may be a forfeiture of shares, the steps that 


. have to be taken for effecting such. forfei- 


žure and the effect and consequence of such 
forfeiture. Article 27 lays. down the. form of 
notice required to be given in the case of for- 
feiture. Article 80 provides that any share 
forfeited. by the company shall be deemed to 
be a prcpertv of the company and the Direc- 
tors may sell; re-allot and ‘otherwise dispose. 
of the’same in such manner as they think 
fit. Article 82 provides that notwithstanding 
forfeitur2, arrears and  outstandings of 
the _.msmbers will. continue and ' will 
remain payable without any deduction or al- 


‘lowance for the value of the shares at the 


time of forfeiture. Article 85 provides for the- 
company’s lien on the shares. Article 36 
provides for enforcement of the lien by sale 
of the snares by the Directors and also pro- 
vides fo- notice required to be given to the ` 


. member before effecting any sale in enforce- 


ment of the. lien, .- Article 87 provides that 
nett prceeeds of any such sale shall be ap- 
plied in or towards satisfaction of the debts, 
diabilities or engagements, and the residue 
(if any) paid to such members, his heirs, Exe- 


cutors, Administrators, Committee, Cura- 
.tor, .or other representatives. In the 
instant case the resolution which was 


passed by the company on the 21st June, 
1956, carly indicates that the company re- 
solved -po enforce the lien by sale of the 


. shares of the plaintiff company. This reso- 


lution is the basis or foundation of the sub- 
sequent steps that have been taken 
in the matter. The notice dated 27th June, 
1956 that was given bv the defendant com- 
pany tc the plaintiff company is clearly a 
notice cf the defendant's intention to enforce 
the lien by sale of the shares of the plaintiff 
company. The said notice is certainly not a 
notice >f forfeiture under Article 27 of the 


_defendent company’s Articles and is indeed a 


notice under Article 56, necessary fer the 
enforcement of the lien by sale of the shares. 
The subsequent correspondence definitely 
indicate that the plaintiff company clearly 
understood the notice to be a notice of en- 
forcement of the lien by sale of the shares. 
The stbsequent conduct of the defendant 
compary in trying to secure a purchaser for 
the said shares and in entering into the agree- 
ment for a sale with the purchasers, indicates, 
to my nind, that the defendant company was 
intending to sell the said shares in enforce- 
ment of the lien. It is to be noted that 
upto this stage the words ‘forfeit’ and ‘forfei-- 
ture’ have not been used and there is no man- 
ner of doubt that the.defendant company was- 
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seeking to enforce its lien on the said shares 
of the plaintiff company by sale of the said 
shares and the defendant d in 
fact entered into an agreement for sale o7 the 
said shares. The resolution of the 21st May, 
1957, on which the plaintiff company greatly 
relies, came to be .passed after the: said 
agreement for sale of the said shares have 
been entered into. - In this - resolution the 
word ‘forfeit’: came to -be used -for. the first 
time. It is. also to be noted that by this 
very resclution the shares were allotted to the 
purchasers and this resolution itself also re- 
fers to the purchasers having applied for the 
said shares. By this resolution the name of 
the plaintiff company was directed to be ex- 

unged from the register of members oi the 
defendant company and the’ names of the 
persons to whom the shares were transaferred 
were entered in the Register’ of Memsers. 
In the background to which I have alrzady 
referred, this resolution, to my mind, -only 


seeks to give effect to the sale in enforce- 
ment of the lien which had already een 


agreed upon between. the defendant ‘com- 
pany and the purchasers, The word ‘fo-feit’ 
in this resolution, to my mind, was used in 
the sense of uprooting or extinguishing the 
rights of the plaintiff. company. in the said 
shares and depriving. the plaintiff company 
of the said rights in ‘the said shares for the 
purpose of transferring the same to the pur- 
chasers, . It is significant to note that this 
resolution mentioned “the said shares having 
been applied for @- Rs, 5/- per. share for 

lly paid up shares by the following persons 
for allotment” and this statement could snly 
be. possible in view of the earlier agreement 
for sale in enforcement of the lien and would 
not be possible if the said shares were going 
to be forfeited by that resolution as there 
could not be any arrangement for sale or al- 
lotment till the shares had been forfe ted. 
The fact that by the very same resolution the 
name of the plaintiff company was being ex- 
puiser and the names of the purchasers were 
eing entered, in the register of members. of 
the defendant 
mind, that the sale of the said shares in en- 
forcement of the lien -which would resuk in 
the extinction of the rights of the plaintiff 
company in the said shares and would result 
in the purchasers acquiring the said rizhts 
as members of the defendant company, was 
being brought about and was being made ef- 
fective. The fact’ that there was no fo-fei- 
ture of the shares of the plaintiff company in 
enforcement of the lien, is,.in. my opirion, 
conclusively proved by the fact that the p-ain- 
tiff company had been given full credit in 
respect of the sale proceeds realised =s a 
result of the sale of the said shares. If it 
was a case of. forfeiture of the shares of the 
plaintiff company under the Articles of Asso- 
ciation, the plaintiff company would not be 
entitled to any credit for the sale proceeds 
and the liability of the plaintiff company 
would continue unabated. Under the provi- 
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company had in 


company,- suggests, to my ` 
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sions of the Articles (Articles 86 and 87) in 
case of sale in enforcement of lien, the nett 
proceeds have to be applied. in satisfaction of 
the debt or liability. In the instant case the 
ayo company had been given entire cre- 
dit for the sale proceeds and the debt_of the 
plaintiff company to that extent hac been ~ 
satisfied. This fact along with other facts and 


` circumstances to which I have already refer- 


red, clearly establishes, in my view, that 
there was no forfeiture of the shares of the 
plaintiff company by the defendant company 
and the defendant .company sold the shares 
of the plaintif company in enforcement of 
its lien. In my opinion the words ‘forfeit’ 
and . forfeiture whenever and wherever they 
have been used, have been used nol in the 
sense intended in the Articles and contended 
for by the plaintiff and the said words have 
been used to convey the sense of depriva- 
tion or losing of the rights of the plaintiff 
company in the shares or extinction of the 
plaintiff's rights therein by sale thereof, The 
plaintiff company. necessarily loses its rights 


in the said shares and will be dep- 
rived of the same as soon as the 
said shares are sold. by -the defendant 
company in enforcement of its lien. Sale of 


the shares of the plaintif by the defendant 
company in enforcement of its lien will have 
the effect of extinguishing the rights of the 
plaintiff therein and depriving the plaintiff 
of its rights in the said shares and con-erring 
such rights in the shares on che purchasers. 
In the instant case, I am of the opinion that 
it is in this sense that the defendant com- 
pany had used the words ‘forfzit’ and “‘forfei- 
ture’, whenever the same had been used and 
I am also of the opinion that the transaction 
was not one of forfeiture -of the .shares of 
the plaintiff company within the meaning of 
the articlés, but was really one of sale of the 
said shares by the defendant company in en- 
forcement of the lien, as provided by its 
articles. The transaction itself in the instant 
case speaks more eloquently of its nature 
than the words used which are capable of 
different meanings. The contention of the 
plaintiff on this aspect that the defendant 
company had forfeited the shares of the 
panne in endorsement of its lien, therefore, ° 
ails and must be negatived. ‘The transaction 
itself proves best the nature of it and the 
declarations of Sohanlal: Murarka in his affi-- 
davits cannot change or alter the cheracter 
thereof and-do not affect the real nature of 
the’ transaction. : 


57, I have to note that the learned 
counsel on behalf of. the plaintiff company 
had suggested that the resolution of ths 2lst 
June, 1956 and the letters evidencing the 
agreements between the defendant company 
and the purchasers are not genuine docu- 
ments and these documents have been fabri- 
cated for the purpose of this suit. I am un- 
able to accept this.contention and I am satis- 
fied that these documents are genuine docu- 
ments and they have not been fabricated for 
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the purpose of this suit. The notice dated 
the 27th June, 1956 sent by the defendant 
company to the plaintiff company is an ad- 
mitted document and the said notice appears 
to be quite consistent and in keeping with 
the resolution of the 21st June, 1956, Simply 
because the resolution appears to be at the 
very last page of the Minute Book, I cannot 
come to the conclusion that the said resolu- 
tion had been put in subsequently, There ‘is 


no proper evidence which may lead to the | 


conclusion that the said resolution is a fabri- 
cated one. The said resolution has been prov- 
ed and the said resolution appears to be ‘a 
very likely and a probable one and the ad- 
mitted notice of the 27th June, 1956 indi- 
cates, to my mind, that the resolution must 
have been passed. With regard to the let- 
ters evidencing the agreement between the 
parties, J have no hesitation in accepting the 
testimony of Gopi Kissen Agarwal. Gopi 
Kissen Agarwal appeared to me to be a 
straightforward ad truthful witness. ` His 
evidence is also corroborated by the testi- 


mony of Mr. Dutt and also by the docu- 
. ments. ` 
58. I have also to note that the 


counsel for the plaintif has also contended 
that the sale .effected by the defendant com- 


pany in enforcement of the lien is illegal and 


invalid as the sale had not been properly 
effected in accordance with law. It is the 
contention of the learned counsel that the 
sale is invalid and illegal as the defendant 
company had no power- to sell without 
coming to Court for enforcement of the lien. 
It is also the contention’ that the sale with- 
out a proper deed or instrument of transfer 
duly executed is invalid and illegal and does 
not pass any property and the sale is also 
bad being in violation of Section 77 of the 
Companies Act as the defendant company had 
given financial assistance to the purchasers 
for purchasing’ the shares of the defendant 
company, These contentions in substance 


relate to the validity of the sale in enforce-. 


ment of the lien and it will be convenient to 
deal with these contentions in deciding Issue 
No. 5 (b) which covers the question of the 
_ validity of the sale. In answer to issue No. 

2 (b) I, therefore, hold that the defendant 
company duly enforced’ its right of lien on 
the said 25,000 shares of the plaintiff by 
seeking to sell the said shares in enforcement 
cf the lien and there was no forfeiture of 
the shares of the plaintiff company within 
the meaning of its Articles and the defen- 
dant company had not forfeited the shares 
in enforcement of the lien. 


59. The next question in this issue 
is whether the shares of the plaintiff com- 
pany were sold at the proper price. (After 
discussing the. evidence the judgment pro- 
ceeded:) I, therefore, have no hesitation 
in coming to the conclusion that the shares 
were sold at the proper value. 

60. Issue No. 2 (c) is really a conse- 
quential issue, the answer to which depends 
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on the findings of Issue Nos. 2 (a) and 2 (b). 
On these issues J: have already held that the 
defendant company had a lien on the 25,000 
shares of the plaintiff company and that the 
defendant company was competent to enforce 
the said lien, although the claim of the 
defendant company had become barred by 
limitation and that the defendant company 
duly sought to enforce the lien by sale of the 
said shares of the plaintiff. In view of my 
aforesaid findings, I have to hold in answer 
to this Issue No. 2 (c), that, subject to the 
question of validity of the sale which J shall 
consider when I discuss Issue No. 5, the exer- 
cise of the right of lien by the defendant 
company is valid and binding on the plain- 
tiff company. and is not void and inopera~ 
tive. 


61. It will be convenient at this stage 
to consider the question of the validity of 
the sale and I therefore propose to take up 
Issue No. 5 before considering the Issues 
Nos. 8 and 4, There are two issues in Issue 
No. 5, but as both the issues relate to the 
validity and binding nature of the sale and 
as practically the same arguments have been 
advanced with regard to the said issues, I 
propose to consider these issues together. 


62. It has been contended on behalf 
of the plaintiff company that there has been 
no valid sale of the.shares to the purchasers 
and the purchasers have aed paid no con- 
sidération for the purchase of shares. It is 
further contended that as there has been no 
valid sale and as the purchasers have paid 
no real consideration for the purchase of the 
shares, the original defendant No. 2 and the 
defendants Nos. 3, 4 and 5 were not pur- 
chasers of the shares at all and in any event 
they did not act bona fide in the matter. 


63. In support of the contention that 
there has been no valid sale of the shares 
in question, it has been argued that a valid 
sale could only have been effected through 
Court. It is the argument of the learne 
counsel for the plaintiff company that that 
lien in the instant case created merely an 
equitable charge which could be only en- 
forced through Court. The learned counsel 
argues that. in view of the provisions contain- 
ed in the Articles, it was open to the defen- 
dants company -to enter into an agreement 
for sale of the shares, but the defendant com- 
pany was not competent to sell the said 
shares without having recourse to court. 
The learned counsel. further argues that apart 
from the question that the lien in the instant 
case merely creates an equitable charge 
which only could be enforced by an action 
in court, no valid sale of the shares could 
be effected unless a proper instrument of 
transfer duly executed along with the share- 
scripts were made over and made available 
to the purchasers, The learned counsel has 


- drawn my attention to Section 108 of the 


Companies Act 1956, the relevant portion 
of which reads as follows: 
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“108 (1). A Company shall not regis- 
ter a transfer of shares in, or debentures of, 
the company, unless a proper instrument of 
transfer duly stamped and executed Ly or 
on behalf of the transfer and by or on behalf 
of the transferee and specifying name, add- 
ress and occupation, if any, of the transieree, 
has been delivered to the company along with 
the certificate relating to the shares or de- 
bentures, or if no such certificate is in exis- 
tence, along with the letter of allotment of 
the shares or debentures.” i 


Relying on‘the provisions of this Section, 
the learned counsel submits that a proper 


sals is effected and concluded only when in . 


accordance with the provision of Section 108 
the transfer is registered and the transzeree 
is brought on the Share Register of the 20m- 
pany. He contends that in the instant case 
the sale by the defendant company of the 
- shares of the plaintiff company in enforcenent 
of the lien is and must be a sale on behelf of 
the plaintiff itself and it is not a case of sale 
or allotment of any shares belonging tc the 
defendant company; and it is his conteation 
that no such sale could be effected unless a 
proper instrument of transfer duly executed 
along with the share-scripts had been made 
over to the purchaser. The learned counsel 
strongly relies on the decision of Mallick, J., 
in the case of Albert Judah Judah v. Ram- 
paca Gupta, ATR 1959 Cal 715 and has blac- 
ed particular reliance on the following ob- 
servations at p. 745 (para 97). — 


“Tt is next argued that on a true con- 
struction, the sale of shares by the company 
in enforcement of lien is excluded from the 
operation of Section 34 of the Act. The sec- 
tion does not apply to cases of sale wher the 
company itself is selling the shares, 
company being: itself the seller is bound to 
register the shares and if the company does 
not, the purchaser can compel the company 
to register the shares I agree 
tion does not contemplate cases of transfer 
by the company of its own shares. Just as 
allotment by the company of its own share 
cannot be characterised as a transfer w-thin 
the meaning of the section, similarly the sale 
of its own share by the company after for- 
feiture also cannot be characterised as a 
‘transfer’ within the meaning of Sectior 84 
of *he Indian Companies Act. But stares 
belonging to other people which the com- 


pany is selling in enforcement of lien or equit- `- 


able charge cannot be treated on the same 
footing. They are not shares in which the 
company has property and the sale does not 
result in transfer of property from the com- 
pany to the purchaser. The: sale in enfcrce- 
ment of lien results in transfer of prorerty 
from one registered owner to the purchaser 
and is no different from ordinary trar sfer 
from one share-holder to another. The fact 
that the company acts as the seller bsing 
authorised by the Article to sell, does not 
alter the character of the transaction. It is 
a case of transfer just like any other trans- 
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fer and is covered by Section 34 of the Act. 
I do not think that sale of shares by the 
company in enforcement of lien is excluded 
from the operation of Section 84 of the Act.” 
The learned counsel has also referred to 
Regulation. 11 in Table A in Schedule I to 
the Companies Act. The said Regulation 11 
is in the following terms:— 

“11 (1). To give effect to any such sale, the 
board may authorise some persons to trans- 
fer the shares sold to the purchaser thereof. 

(2) The purchaser shall be registered as the 
holder of the shares comprised in any such 
transfer. ~ 


(8) The purchaser shall not be bound to 
see to the application of the purchase 
money, nor shali his title tc the share be 
affected by any irregularity or invalidity in 
the proceedings in reference to the sale.” 
«G4, The learned counsel has com- 
mented that in the instant case there is no 
provision in the Articles of the defendant com- 
pany corresponding to Regulation 11 (1) and 
in’ the absence of ‘any provision to that effect, 
the defendant company could not transfer the 
shares, alleged to have been sold, to the pur- 
chasers. The learned counszl has argued 
that in any event the defendant company 
was not in a position to make over the share 
certificates to the purchasers. as the share 
certificates remained in the possession of the 
plaintiff ‘company and there could not be 
any valid sale, unless the skare certificates 
could be made over to the purchasers along 
with the proper instrument. of transfer duly 
stamped and executed. In substance it is 
the argument of the learned counsel for the 
plaintiff company that the defendant com- 
pany could not effect any sale of the shares 
of the plaintiff in enforcement of the lien, as 
the share certificates remained in the posses- 
sion of- the plaintiff company and there could 
not be any possible compliance with the 
requirements of Section 108 of the Com- 
panies Act. It has been contanded that the 
provisions contained in Section 108 of the 
Companies’ Act are mandatory and in sup- 
port of the contention. reference has been 
made to the decision in the case of Corona- 
tion Tea Co. Ltd., AIR 1961 Cal 528 and 
also to the decision in the case of Sm, Hem- 
lata Saha v. Stadmed Pvt. Lid., AIR 1965. 
Cal 436. It has, therefore, been submitted 
that there has been no valid sale of the 
shares of the plaintiff company and no title 
to the shares of the plaintiff company has 
passed to the purchasers. 


65. It has next been contended by 
the learned counsel for the pleintiff company 
that there has been no valid sale of the shares 
on the plaintiff, as the purported sale is ille- 
gal being in violation. of the provisions con- 
tained in Section 77 of the Companies Act, 
1956. ` The relevant provisions of the said 
section on which reliance is placed may be 
set out: 


_ “TT (2). No publié company, and no 
private company which is a subsidiary of a 
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public company, shall give, whether dir: 
ectly or indirectly, and whether by means of 
a loan, guarantee, the provision of 
security or otherwise, any = financial 
assistance for the purpose of or in con- 
nection with a purchase or subscription made 


or to be made by any person of or for any. 


shares in the company or in its holding com- 
pany, 

. (4) If a company acts in contravention of 
sub-sections (1) to (3), the. company, ‘and 
every officer of the company who is in-de- 


fault, shall be punishable with fine which- 
may extend to Rs. 1,000/- (Rupees one thous- 


and) 


The learned. counsel for the plaintif has 


referred to the evidence of Gopikissen Agar- 


wal and has argued that his evidence shows - 
that the money with which the shares have’ 


been purchased, had been paid to them by 
the defendant- company -to enable the pur- 
chasers’ to purchase the shares. He argues 
that the evidence clearly indicates that the 


arrangement was that the defendant com-. 


pany. would pay -the sum of Rs, 1;25,000/- to 


the firm of Kashiram Kanhaiyalal in repay-~ 


ment of the liability of the defendant com- 
pany to the said firm and also in payment 
of the dues of Bharat Agency Ltd., to the 
said firm to enable the purchasers to pay the 


said sum of Rs. 1,25,000/- to the defendant 
company in payment of the purchase price of- 


the said shares; and it is. the argument of 
the learned counsel that this payment of 
Rs. 1,25,000/- by .the ‘defendant: company 
` amounts to giving financial assistance by the 
defendant company for the purpose of, or in 
connection with, the purchase of 
shares of the defendant company. The learn- 
ed counsel submits that the transaction comes 
within the mischief of Section 77 (2): of the 
Companies Act and is prohibited and it is 
the submission of the learned counsel that 


the sale is therefore illegal and void. Rely-- 


ing on the same evidence the learned coun- 
sel has further argued that there has been no 
valid sale, as the purchasers have not paid 
any consideration money and the considera- 
tion money had in fact been paid by -the 
defendant company itself and the alleged 
purchasers are not.the purchasers at all, 


"66. It has next been contended by 
the learned counsel that as the alleged pur- 


chasers are not the purchasers at all, as they - 
have not paid any consideration for the pur- 


chase, there cannot be any question of the 
purchasers being bona fide purchasers for 
valuable consideration.’ It is further argued 
that in any event the purchasers did not act 
bona fide in-the matter. The learned counsel 
argues that ‘the transaction was of an un- 
usual nature and the purchasers were put on 
enquiry. The learned counsel submits that 
the evidence on record discloses only cer- 
tain talks with’ Sohanlal Murarka and has 
not established any proper or reasonable en- 
quiry or any enquiry. at all on. the part of 
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the purchasers. He contends that no bona. 
fide purchasers after having made reasonable 
enquiry would enter into the transaction. It 
the contention phen ent i oe 

at a proper enquiry by any bona fide pur- 
chaser would satisfy him that there -was no 
valid claim against the. plaintif company in 
respect.of which the lien could be enforced 
and in any event the company was not in a 
position to sell the shares to pass-any proper 
title to any, purchaser in enforcement of the. 
lien without ‘coming to Court. The learned 
counsel argues that the purchasers are deem- 
ed to know the law and the provisions of 
Section 108 of the Companies Act and. also 


“must be deemed to have knowledge of the 


provisions contained in the Articles: of ‘ the 
company and the purchasers must have known’ 
that forfeiture of the shares in enforcement 
of the lien was illegal and invalid and beyond 
the powers of the company.. The learned 
counsel has further submitted that the. nature | 
of the transaction, the fact that the pnr- 
chasers were put on the share register before 
any payment: was made, the conduct of the 
parties and the financial assistance given by 
the defendant company to the purchasers for 
making the purchase, clearly indicates ‘that 
the purchasers were not acting bona ‘fide in - 


the transaction and were not bona fide pùr- 


chasers at all; and it is thée:submission of the 
learned counsel that the purchasers. have 
really -been set up by the defendant com- 
pany to deprive the plaintiff company of its 
shares. The learned counsel has referred to 
and relied on the: decision in the case of 
Rama . Corporation Lid.. :v,. Proved Tin & 
General Investments Ltd., (1952) 1 All ER 
554. . The learned counsel submits that as - 


-the alleged purchasers. are not the purchasers 


at all and in any event not bona fide pur- 
chasers for any valuable consideration and as 
the sale is illegal and beyond the competence 
of the defendant company, Article 38 has no 


application in the instant-case and the defen- 


dants are not entitled to invoke the said 
Article and to get any protection thereof. 


67. It has been contended on behalf 
of the defendants that the sale is proper and 
valid and in any event, it is not open to the 
plaintiff -company to impeach the validity of 
the sale in view of the provisions .contained 
in the Articles and in Article 38 in particular. 
Tt has also been contended ‘on behalf of the 


_defendants that the plaintiff company can- 


not be heard to make any case of illegality 
of the sale as there is no case of any such 
illegality in the. plaint. to 
- 68. The learned counsel for the de- 
fendant company has argued that the lien in 
the instant case is created by the. agreement 
contained in the Articles.of Association of 


‘the defendant company and the nature, ex- 


tent and scope of the lien must be determin- 
ed with reference to the Articles. It is his 
argument that the lien in the instant case 
cannot be said only to create an equitable 
chargé and is much wider in scope and effect. ° 


1971 


‘He argues -that the articles confer EXPTASS - 


power on the company to sell the shares in 
enforcement of the lien and in view of the 


particular provisions in the Articles, it is not- 
companr to - 


necessary for the. defendent 
come to Court to seek enforcement of the 
lien and the defendant company was per- 
` fectly- competent to effect the sale in. exer- 


cise of the said powers in’ enforcement of. 


the lien without coming to Court, He has 
. submitted that the procedure. with regard to 
the sale is also laid down and contained in 
the “Articles which bind hë plaintiff com- 

ary;.and it is his submission that the defen- 
dent company has effected the sale in com- 
pliance with the provisions of the Articles and 
the sale is perfectly valid and binding or. the 

laintiff company. The learned counsel has 
aaa my attention to the following passage 
at pages 443 and 444 in Palmers Company 
Law (20th Edition) — : 2 

“Cessor of membership. — A person may 
cease to be member of a Company — : 

. (1) By transferring his ` shares to an- 
other person. In such case the trans-eror 
ceases to be a- member so soon’ as the tans- 
feree is registered,’ but-not before.. After 
registration the transferor is. still liable t be 
placed on the B list of céntributories as a 
past member, if the company is wound up 
within a year; © -s 

` (2) by his shares being forfeited; . 

(3) by his shares teing sold by the 
company under. some ; 
(e.g., for enforċing. a lien),-and by the pur- 
chaser being registered as holder in his 


ace; i . 
(4) by death; but in such a case the 
deceased members estate remains liable until 
the registration of some person entitled tnder 
a transfer from his ‘executors or -admin:stra- 
tors; 
(5) by a valid surrender; `- 
(6) by the trustee in bankruptcy cf an 
insolvent member disclaiming his shares; 

(7) by rescission of the. contract of nem- 
bership on the ground of misrepresentation 
or mistake. This, however, does not aprly to 
shares subscribed for in the memorardum 
of association.” . | 


~ 69. The learned counsel has argued, 
relying on this passage, that in the instant 
case the shares of the plaintiff company have 
been sold by the defendant company under 
the provisions in its Articles for -enfo-cing 


the lien and thé purchasers have been regis-. 


tered as holders of the said shares in place 
of the plaintiff and the plaintiff has therefore 
ceesed to be a member of the defendant com- 
pany; The learned counsel submits tha: the 


sale therefore must be considered to- >e a. 


valid one. The learned counsel argues that 
‘the sale of shares really means and implies 
the transfer of the right, title and interest 
of the holder and owner to the purchaser: and 
such a sale becomes fully effective as soon as 
the name of the holder is expunged from the 
list of members and the name of the pur- 
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chaser is registered in his place; and in view 
of the provisions contained in the Articles on 
the basis of which the sale is effected, the 
original holder is not competent to chellenge 
the sale. , The learned counsel’ submits that 
a sale of shares takes place as soon as the 

roperty in the. share is transferred to 
ee from the selllér and the property in 
the share passes as soon as it is so intended 
to pass, and a valid sale must take place 
ever. before thé purchaser’s name has been 
registered by the company. The learned 


‘counsel argues that because of the parti- 


cular and peculiar naturé of property a share 
in & company represents, rovisions are 
made in the Articles of the company and 
have also been made in the Companizs Act 
with regard to registration of such transfers 
by- the company to enable the transferee to 
enjoy the full benefits of the transfer ar sale; 
and it is the argument of the lzarned 


counsel that such provisions are necessary as 


the sale or transfer of a share in a company, 
because of the nature of ‘its property and 
interest, also- concerns the company. The 
argument is that a sale of shares, like sale of 
any other goods or chattel, takes place gs soon 
as the property in the share is trans- 


ferred to the seller and -the validity: of the 


sale or transfer does not depend on the 
registration of the transfer by the company. 
It is argued that registration by the company 
is only a recognition of the transfer or sale 
and there must be a sale or transfer before 
there can be any question of registration of 
such transfer’ by. the company; and it is 
further argued that there may be a per- 
fectly valid sale, -even if there be 3ò re- 
gistration’ of the transfer o> even if the 
company refuses to recognise a transfar and 
to register the same, The learned counsel 
poirts out that in any such case ol .non- ~ 
registration of the transfer by the com- 
pany, sale is not- affected, although the pur- 
chaser ‘may hot be in a position to assert 
or exercise his rights as the share-hoker of 
the company, and although the seller may 
still be regarded by the company to be ‘its 
member, such. seller after the sale becomes 
the trustee for the purchaser in respect ‘of 
all such~rights. It is the submission of the 
learned counsel that a sale may be valid and 
may remain binding on the seller and the 


- purchaser, notwithstanding that the transfer 


is not registered by -the company and in 
such-a_ case, because of: the nature of the 
property of a share, the seller may continue 
to be a member of the company in so far as 


the company is concernéd, but he becomes 


a trustee for the purchaser and is bound to 
exercise all his right as member, as the 
trustee for the purchaser and for his benefit 


‘in view of the sale of the shares to the pur- 


chaser. - The’ learned counsel argues that. 
Section 108 of the Companies Act deals 
with the question of -registration of a trans- 
fer of share in a company by the company 
and the said section has nothing to də with 
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sale or validity of sale. It is his argument that 
he said section lays down the requirements 
‘or the registration by the company of any 
ransfer of its share and does not prescribe 
‘he mode of transfer or sale. He argues 
hat usually a share is transferred by due 
xxecution of a transfer deed duly stamped 
ind by delivery of the share certificate by 
he seller to the purchaser and this mode 
£ transfer is usually. and normally followed, 
when any registered holder *sells or volun- 
arily transfers his share in the company to 
ome other person, so that the transfer may 
so be registered in compliance with the 
‘equirements of Section 108 of the Compa- 
vies Act by the company. According to 
he learned counsel, although ‘this mode is 
he normal and usual mode by which any 
roluntary transfer of share is ‘effected, this 
s not the only mode or method’ by which 
ı share can be sold. ..The learned counsel 


as argued that Section 108 of the Companies - 


‘ct has no application to the case’ of an in- 
roluntary transfer or to any sale of share 
fected by the company itself. It is the 
irgument of the learned counsel that Sec- 
ion 108 has been enacted for the benefit and 
wrotection of the company and for the guid- 
mce of the company in the matter of regis- 
ration of a transfer and these provisions do 
iot have any application when the company 


tself sells the share, as in case of any sale- 


yy the company itself, the company is fully 
‘onversant with the fact of such sale, With 
egard to the decision of Mallick, J., in the 
‘ase of Albert Judah Judah, AIR 1959 Cal 
'15 and his observations at p. 745 relied on 
xy. the learned counsel for the plaintiff and 
yuoted earlier, the learned counsel for the 
lefendant company has submitted that the 
aid decision and the observations were made 
n the peculiar facts of that case and on the 
asis of the Articles of Association of that 
»mpany and the said decision and observa- 
ions are not of any assistance in the instant 
‘ase. The learned counsel has further sub- 
nitted that if the said observations of Mal- 
ick, J., are intended to lay down any gene- 
al proposition of law, the same should not 
xe followed. The learned counsel has argu- 
{q that in the .instant case the Articles are 
ufficiently wide to enable the company to 
nake ‘a valid sale of the shares in’ enforce- 
nent of the lien and the absence of any, pro- 
7ision in the Articles similar to the provision 
n Regulation 11 (1) in Table A does not 
nake any difference whatsoever. The learn- 
x1 counsel contends that in any event the 
ower to sell in enforcement of the: lien 
xeing there in the company, any defect in 
he mode of sale will amount to an irregula- 
ity in the manner of exercise of such power 
ind will not-affect or vitiate the sale. The 
earned counsel has referred to and relied 
m the following passages at Farwell on 
2owers (Third Edition) at pages 379 and 385, 
[he passage at p. 379 reads as follows:— 
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“If the intention to 
subject to the power be clearly established, 
even although the intention to disposé of it 
under or by virtue of the power is not shown, 
still equity passed under the power. 


Where the intention to pass the property, 
the persons to be benefited, and . the 
amount of benefit are sufficiently indicated, 
and there is good consideration, there is 
enough for the Court to act upon, and it will 
rectify any mere informality in the mode of 
carrying out that intention; but it will not 
do so if any of these be wanting.” i 
The passage as p. 885 is in the following 
terms:— | a l 

“Equity aids. the defective execution of 
a power in favour of (a) purchasers for value; 
Y creditors; (c) charities; (d) persons for 
whom the appointer is under a natural or 
moral obligation to provide, unless he is under 
an egual obligation to provide for persons 
entitled in default of payment .and they are 
unprovided for” 


The learned counsel has referred to the fol- 
lowing passages in Halsbury’s Laws of Eng- 


land (Third Edition: Vol. 30) at pages 234. 
and 235 (Article 429) under the head ‘No 


technical words. required’ — 


“No technical words or recital of the 
power are necessary for the execution of a 
power; all that is required is that an inten- 
tion -to exercise it should be clear. © Thus 

owers have been held to be well exercised 
by informal statements in .a bill, petition, 
answer, appointment of (ostensibly) only part 
of the fund, appointment of a new trustee, 
settlement, conveyance by lease and release, 


bond, transfer, gift inter vivos, recital, enu- . 


meration of parties to be benefited, memo- 
randum, letter, declaration, and statement of 
facts. A power will not be exercised, how- 
ever, if a limited owner with a power of ap- 


‘pointment in his own favour merely does 


acts of ownership, unless these acts are such 
as are prescribed by the power for vesting 
the property. ......” 


Reliance has also been placed on Articles 518 
and 5]9 at pages 272 and 278 of the same 
volume. The said. Articles may be set out: 


“918. Defects not of the essence. Equity 
relieves only against defects which are not of 
the essence of the power; relief will not be 
granted so.as to defeat. anything material to 
the intention of the donor of the power. Thus 
mere defects in the mode of execution will be 
aided, and. so will an appointment by- will 
made under a power’ to appoint only by 
deed. But no aid will be given to an appoint- 
ment by irrevocable deed made under a 
by will, or to an ap- 
pointment- which would result in a fraud on 
the power or aid a breach of trust. More- 
over, no aid will be given to the exercise by 
will of a power of revocation by deed if it is 
clear that a deed ïs of the essence, as where 
the original power of appointment was by 


ass the property 


>o 


~ 
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will or deed and on its exercise a power to 
revoke by deed only was reserved. Nor will 
the Court aid a lease containing untsua 
covenants granted under a power to ease 
with usual covenants, or a lease granted with- 
out consent under a power to lease with 
consent, or a sale of land reserving timber 
made under a power not authorising such a 
reservation, ‘or a sale of land reserving the 
minerals under a power not authorising such 
a reservation. 


519. Persons ‘who may claim relief, 
Equity aids the defective execution of a 
power only in favour of persons who stand 
in a particular relationship to the donee (and 
not the creator) of the power. Reliaf is 
granted in the same cases as those in which 
the Court supplied a surrender in the case 
of defective dispositions of copyholds,. The 
relationships between the donee and the fol- 
lowing persons suffice for this purpose, 

J) Purchasers for value. A person is 
within this head only if there is consideration 
and an intention to purchase, and a valic and 
binding contract, as, e.g., under a covenant 
on marriage to exercise a power to joircture. 
Purchasers pro tanto are included such as 
mortgagees and lessees, Thus where a power 
to lease arose only on the determinaticn of 
an existing lease, an agreement to grent a 
lease entered into before the existing lease 
determined has been enforced by way of 
aiding defective execution; and trustees during 
a minority have power to grant a lease which 
the deceased tenant for life in his lifstime 
contracted to grant. Even where relief may 
otherwise be refused, it will be granted if 
after the death of a tenant for life who has 
granted. a defective lease under a power the 
remaindermen Jie by and allow the lessse to 
expend money on the premises; the essee 
would have no claim against the estate of 
the lessor for granting a defective lease ex- 
cept on express covenants. 


(2) Creditors ...0.......4. ee 
i Chartes aese riana Sees 
4) Persons for whom the appointer is 


under a natural or moral obligation to pro- 
vide á 


70. The learned counsel has refer- 
red to and relied on the following passage in 
Sir Rashbehary Ghose’s ‘Law of Mortgage in 
India’ at page 294 — _ 

“An improper or irregular exercise of 
the power will not however, invalidate the 
sale, though it will subject the mortgagee to 
a claim for damages either at the instance 
of the mortgagor or of his assigns incl.ding 
puisne incumbrancers. But the Jaw wil not 
protect a purchaser who buys with notice of 
an irregularity in the sale, unless, perhaps, 
gularity is of such a descriptior that 
the mortgagor could waive it, and the pur- 
chaser has rio notice that it has not been 
waived,” 

The learned Counsel further strongly relies 
on the eke observations of Mudholkar, 
J., in the case of Balwant Gopal v. The Cera- 
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mic Industries Ltd., ATR 1951 Nag £66 at 
p. 268 — 


. “I am, therefore, clear that the for“eiture 
of the appellant’s shares was without >roper 
basis and is: consequently invalid. What, 
then, is the effect of this? Can the appellant 
get back all his rights which the Board of 
Directors have purported to take away from 
him? I am referred.to Article 35 of the 
Articles of Association which runs thus: “An 
entry in the Minute Book of the Direc-ors of 
the Company of the forfeiture of any shares 
or that any shares have been sold to satisfy a 
lien of the Company shall be sufficient evi- 
dence as against all persons entitled to such 
shares were properly forfeited or sokd and 
such entry and the receipt oZ the Company 
for the price of such shares shall constitute 
a good title to such shares. The Directors 
may cause the name of the purchaser to be 
entered in the register as a member of the 
Company in respect: of the shares sold to the 
pe and the purchaser shall not be 

ound to see to the regularity of the pro- 
ceedings or to .the application of the pur- 
chase money. The remedy of the former hol- 
der of such shares and of any person claim- 
ing under or through him shall be against the 
Company exclusively and in damages cnly,’ 


It is clear from this that if shares which 
have been even invalidly forfeited are sold by 
the Company, the only remedy of the former 
holder of such shares would be to claim 
damages from the Company.” 


71, The learned counsel has contend- 
ed that it is not dpen to the plaintiff to raise 
any question as to non-compliance with the 
requirements laid down in Section 108 of the 
Companies Act in the absence of any aver- 
ment in the pleadings. It is his cortention 
that the requirements of Section 108 relate 
to questions of facts and unless there is pro- 
per pleading of the relevant facts in the’plaint 
the question of non-compliance with the said 
requirements and any illegality in the trans- 
action in consequence thereof, cannot be 
raised. The learned counsel has submitted 
that the transaction is a perfectly bona fide 
one and the purchasers were brought on the 
share register before receipt of payment of 
the purchase price, as the sale had in fact 
been finalised and the company had no doubt 
whatsoever about getting payment of the 
purchase price. It is’ the submission of his 
learned counsel that the campany and the 
purchaser had been known to each other and 
the company had business dealings with the 
firm of Kashiram Kanhatyalal and there was 
suficient mutual confidence and trist þe- 
tween the parties and payment of the sum 
was assured as the payment was goinz to be 
made out of the money paid by the company 
in liquidation of the dues of the said firm. 


. 72. The learned counsel for the de- 
fendant company has next argued thet there 
has- been no financial assistance by -he de- 
fendant company to the purchasers for the 
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pee of the shares in question and there 
as not been any violation of the provisions 


contained in Section 77 of the Companies: 
Act. He has argued that the sum.of Rupees. 
1,25,000/- was paid by the defendant com- 
pany to the firm of Kashiram Kanhaiyalal in’ 
repayment of the dues of the said firm from 


the defendant company and. from Bharat 
Agency. Ltd., a sister concern of the defen- 
dant company and it is his argument that 
payment of the legitimate dues of the said 
firm with whatever object and motive the pay- 


ment might have been made, does not and . 
cannot amount to giving any financial assist- 


ance for the purpose or in connection with 
the purchase of any shares of ‘the defendant 
company. It is argued that the evidence on 
record, the oral testimony of Gopikisen Agar- 


wal and the Books of. Account exhibited in- 


the suit, clearly establish that the said sum 


of Rs, 1,25,000/- was paid by the defendant. 


company to the said firm of Kashiram Kan- 
‘-haiyalal and was received by ‘the said firm in 
repayment of the legitimate dues of the said 
firm; and it is the argument that payment of 
‘the dues of the said firm can never be. said 
to be giving any financial assistance within 
the meaning of Section 77 of the Companies. 
Act, The learned counsel contends that the 
evidence on record clearly establishes. due 
payment by the purchasers of the purchase 
price of ‘the said sharés and the 
payment was made by the purchasers out of 
the money received from the defendant com- 
pany in payment of the dues of the firm of 
Kashiram Kanhaiyalal, is of no consequence 
and does ‘not establish that. no consideration 
was paid by the purchasers . of the said 
shares. 


73. The learned counsel for the pur- 
chaser defendants has submitted: that in view 
of the pleadings in the suit, it is not open 
to the: Taintif company to raise any question 
of illegality or invalidity of the sale. The 
learned counsel ‘argues that the question of 
illegality and invalidity of the sale sought to 
be raised and argued on behalf of the plain- 
tiff company on the basis of the. provisions 
contained in Section 108 and Section 77 of 
the Companies Act, is not a pure question of 
law. It is his argument that’ the illegality 
contended for by the learned counsel on 
behalf of the plaintiff involves questions of 
fact and there cannot be any question of any 
violation of the provisions contained in the 
said. Sections, unless the necessary facts’ are 
established. It is the submission that unless 
the necessary facts are pleaded in the plaint, 
it cannot be open.-to the plaintiff company to 
yaise any such contention, relying on some 
portion of the evidence led for other pur- 
_ poses. -The.learned counsel relies on the pro- 
vision contained in .O. 6, Rr. 6 and 8 of the 
Code of Civil Procedure in support of his 
contention that in the absence of proper 
pleadings with regard to the legality of the 
transaction, the question of illegality cannot 
be agitated; and the learned counsel has also 
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SC 255 at pp. 262-263: 


A. I. R. 


referred.-to the following observations of the 
Supreme Court in the case of Sri Venkatara- 
mana Devaru v. State of Mysore AIR 1958 


“Mr. M. K. Nambiar invited our atten- 
tion to Ex. A-2 which is a copy of an award 
dated 28-11-1847, wherein it is recited that 
the temple was originally founded for the 
benefit of five families of Gowda Saraswata 
Brahmins. He also refers us to Ex. A-6, the’ 
decree in the scheme suit, O. S. No. 26 of 
1915, wherein it was declared that the in- 
stitution belonged to that community. He 
contended on the basis of these documents 
and of . other evidence in the case that 
whether the temple was a private or public 
institution was purely a matter of legal in- 
ference to be drawn from the above materials, 
and that, notwithstanding that the point was 
not taken in the pleadings, it could be al- 
lowed to be raised as a: pure question- of law. 
We are unable to agree with this contention. 


The object of requiring a party” to put for- 


ward his pleas in the pleadings is to enable 
the ee party to controvert them and 
to adduce evidence in support of. his case. 
And it would be neither egal nor just to 
refer to evidence adduced with reference to 
a matter which was actually in issue.and on 
the basis of that evidence, to come to a find- 


Bae that’ ing of a matter which was not in issue, and 


decide the rights of the parties on the basis 
of that finding: We have accordingly declin- 
ed to entertain this contention.” 


- Thé-learned counsel has drawn my atten- 
tion to. the plaint filed in the suit and has 
pointed out that imithe plaint no such case 
of alleged illegality for violation of the pro- 
visions contained in Section 108 and Sec- 
tion 77 of the Companies Act has heen made 


_and there is no averment of any of the ne- 


cessary facts, the establishment of which, 
may give rise to any such case at the trial. 
The learned counsel comments that in the 


' plaint the plaintiff originally made a definite 


case that. there has been no sale of the 
shares infact and’ alleged sale, if any, is 
mala fide and the price of. Rs. 5/- per share 
is grossly inadequate; and at the time of the 
amendment of the plaint when the purchasers 
were impleaded and brought on record, the 


plaintiff made the only further case that for- 


feiture of the shares of the plaintiff .com- 
pany was illegal and ultra vires and as the 
orfeiture was illegal and ultra vires, the pur 
chasers derived no title to the shares and 


such a sale is not binding on the plaintiff 
company. It is the contention of the learned 


counsel that in view of the allegation made 
in the plaint and the scope of the suit, the 
plaintiff company was illegal: and ultra vires . 
and as the forfeiture was illegal and ultra 
vires, the purchasers derived no title to the 
shares and. such a sale is not binding on the 
plaintiff company. It is the contention of 
the learned counsel that in view of the alle- 
gation made in the plaint and the scope of 
the suit, the plaintit company cannot raise 
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the question of illegality of the transastion 
on the ground of violation of the provisions 
contained in Sections 108 and 77 of the 
Companies Act, particularly as-serious. ques- 
tion of facts are involved in the consideration 
of this question, The learned counsel further 
contends that éven at the trial no such. case 
of any violation of the provisions of Sec- 
tion 108 was made and no questions were 


asked as to whether there was any -duly exe-. 


cuted transfer-deed or not and no 
suggestion even of any such case 
was made - to the witnesses called 
on behalf of the company or the ~purcha- 
sers. Adopting the arguments of the learned 
counsel for the defendant company, the earm 
ed counsel for the purchasers also argues that 
-Section 108 of the Companies Act relates to 


the question of registration of anv trensfer. 


by the company and ‘has no applicaticn to 
the question of sale or mode of ‘salé or trans- 
fer. The learned counsel has argued that 
Section 108 of the Companies, Act deals with 
the question of registration of a transfer. by 
the company and the said section has n> ap- 
plication- to any sale effected by the company 
in enforcement of its lien by. virtue o: the 
rovisions contained’ in its articles, The 
earned counsel has referred to and relied on 
the provisions contained in Articles 18 and 33 
of the Articles of Association of the defendart 
company and has submitted. that by virtue 
of the aforesaid provisions in the ar-icles, 
the shares have been duly registered in the 
name of the purchasers. The learned zoun- 
sel has contended that there has been no 
violation of the provisions contained :n its 
articles. The learned counsel has referred to 
and relied on the provisions contained in 
Articles 18 and 88 of the Articles of Asso- 
ciation of the defendant company and has 
submitted that by virtue of the aforesaid pro- 
visions in the articles, the shares have been 
duly registered in the name of the purcha- 
sers. The learned counsel has contended 
that there has been no violation of the brovi- 
sions contained in Section 77 of the Compa- 


nies Act and the defendant company has not- 


rendered any financial assistance to, the pur- 
chasers for purchasing the said shares. The 
learned counsel has argued that the ev&lence 
shows that the defendant company amd its 
sister concern, Bharat Agency Ltd. owed the 
firm of Kashiram Kanhaiyalal a large sam of 
money and the evidence further shows that 
at the time when the purchase of the shares 
had been agreed to at the price of Rs. 5/- 
per share, the firm of Kashiram Kanhaiyalal 
had insisted on payment of its dues ard’ the 
purchasers were not willing to invest money 
‘on the shares, unless the firm of Kashiram 
Kanhaiyalal had received payment of its duas 
from the defendant company and its sister 
concern, Bharat Agency Ltd, It is the con- 
tention of the learned counsel that the evi- 
dence establishes that: during the negotia- 
tions for sale of the shares, the arrange- 
ment was that the defencant company would 
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pay to the firm of Kashiram Kanhatyalal the 
sum of Rs. 1,25,000/- in repayment of the 
dues of the said firm from the defendant 
company and its sister concern and the said 
; be purchased with the said sum 
of Rs. 1,25,000/- and-the said arranzement 
was arrived at in the interest of bcth the 
parties to enable the defendent company to 
sell the shares @ Rs, 5/- per share and also 
to enable the said firm of Kashiram Kanhaiya- 
lal to receive payment: of its dues from the 
defendant company and its sister concern, 
The learned counsel further contends that 
the evidence on record, viz., the oral testi- 
mony of Gopikissen Agarwal and the Books 
of Account of the firm of Kashiram Kanhaiya- 
lal, clearly establish that.the sum of Rupees 
1,25,000/- was paid -by the defendart com- 
pany and received by the said firm in re- 
payment of its dues; and it is the cortention 
of the learned counsel that <he payment of 
the firm does rot and 
cannot amount to any ` financial assistance 
within the meaning of Section 77 of the Com- 
panies Act. The learned counsel has also 


-argued that even if there had been anv finan- 


cial assistance given by the said company to 
the purchasers for the purchase of the shares, 
the transaction would not become void or 


bad, -but the company and its officers would 


be liable to punishment. In support of his 
contention. that any purchase of shar2s in a 
company with financial assistance received 
from the company in contravention of the 
provision of Section 77 of the Companies Act 
is not vitiated or rendered void, the learned 
counsel has- referred to the decision in the 
case of Spink (Bourne Mouth) Ltd. v. Spink, 
1986 Ch. 544 and also to the decisior. in the 
casa of Victor Battery. Co. Ltd. v. Curry’s 
Ltd., (1946) 1 All ER 519. The learned 
counsel has: next contended -that it is clear- 
ly established that the purchasers have paid 
due consideration for’ the vurchase of the 
shares. He referred to the cral testimony of 
Gopikissen Agarwal, Bank statements and the 
Books of Account exhibited in the suit and 
he has argued that the evidence proves 
beyond ‘any doubt that the purchasers have 
duly paid the entire amount of consideration 
money of Rs, 1,25,000/-. He has submit- 
ted that there is really no dispute to the 
fact of payment of Rs. 1,25,000/- for the 
purchase of the shares by the purchasers. He 
submits that the defendant company does not 
dispute payment by the purchasers of the 
purchase price and in fact receipt of the en- 
tire consideration is admitted by the defen- 
dant company which-sold the shares in en- ` 
forcement of the lien; and it is his submission 
that the plaintiff is also not in a position to 
dispute the fact of payment and the conten-. 
tion of the plaintiff is that the money that was 
paid was not the purchaser’s money but was 
really the money of the defendant company 
and no real consideration has been paid by 
the purchasers. He argues that there is no 
allegation’ of any benami transactior. in the 
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plaint and the purchasers have undoubtedly 
paid real consideration. It is his argument 
that the firm of Kashiram Kanhaiyalal, re- 
ceived the sum of Rs. 1,25,000/- in payment 
of its legitimate dues from the defendant 
company and its sister concern and the claim 
of the said firm against the company was 
satisfied to that extent and although the con- 
sideration money for the purchase of the: said 
shares was paid out of the said sum o 
Rs. 1,25,000/- received from the- defendant 
company it was undoubtedly payment’ of ‘real 
consideration and was paid out of the money 
lawfully belonging to the said firm of Kashi- 
ram Kanhaiyalal and it cannot be said to be 
a case of payment made by the defendant 
company. The learned counsel submits that 
there cannot be any question that the pur- 
chasers are purchasers for a valuable consi- 
deration and the learned counsel further sub- 
mits that the purchasers are bona fide pur- 
chasers for a valuable consideration. The 
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learned counsel has argued that Gopilkissen ` 


Agarwal in his evidence has clearly explained 
as to why and under what circumstances 
they purchased the shares and has also stat- 
ec. in his evidence the discussions he had 
with Sohanlal Murarka and has: also stated 
that the purchasers had no knowledge that 
the shares belonged to the plaintiff company. 
It is the argument of the learned counsel 
that the evidence of Gipikissen Agarwal 
clearly establishes that the purchasers acted 
bena fide and-very. properly, The learned 
counsel has submitted that the evidence of 
Gopikissen Agarwal should be accepted. The 
learned counsel has commented that the main 
contention of the plaintiff has been that the 
transaction was of an unusual nature and the 
purchasers were put on enquiry and the pur- 
chasers have not made any enquiry. He has 
argued that sale by a company in enforce- 
ment of a lien is not an unusual transaction, 
as usually the articles of every company make 
provision for such lien and for enforcement 
of such lien by sale by the company. -He 
has argued that the company and the firm of 
Keshiram Kanhaiyalal had been known tọ 
each other for a sufficiently long time’ and 
had business dealings together over a num- 
ber. of years and that the purchasers and 
Sohanlal Murarka, a director of the defen- 
dant company had sufficient confidence in 
each other and the discussions that had taken 
place between them.show that all necessary 
enquiries had been made and there was no 
scope for any further enquiry and 
nothing more could have been ascer- 
tained by any further enquiry. It is argued 
that if on any further enquiry, which was 
not necessary, the purchasers did even come 
to know of the fact that the plaintiff com- 
pany was disputing the liability for the debt, 
the knowledge of the fact of any such dis- 
pute would not have made any difference to 
the position, as the company is perfectly com- 
petent to enforce the lien by sale of the 
sheres even in case of disputed liability. In 
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support of his contention that a lien is en- 
forceable even in case of a disputed liability, 
the learned counsel has referred to the deci- 
sion in the case of AIR 1952 Punj 411. The 
learned counsel has contended that the con- 
duct of the one and ‘of thé purchasers 
complained of, does not show any lack of 
bona fides on the part of the purchasers and 
after the agreement for sale had been arrived 
at, the company was justified in effecting’ the 
sale and registering the names of. the pur- 
chasers, in view of the mutual confidence 
and of the fact that the company was assur- 
2d of payment of the purchase -price which 
was to be paid out of the money to. be re- 
zeived from the defendant company, before 
zeceipt of the actual’ consideration money 
xom the purchasers. The learned counsel. 
aas contended that there is no allegation of 
aud, collusion and conspiracy in the plaint 
and no such case has been or could be made. 
The learned counsel submits that in the facts 
of the case, it is well established that the 
Jurchasers are bona fide purchasers of a valu- 
able consideration and the title of the pur- 
chasers to the shares cannot under any cir- 
eumstances be affected. 


74. The lien in the instant case has 
been created by the agreement contained in 
the Articles of Association of the defendant 
company. The nature, extent, scope and 
effect of the lien will, therefore, have to be 
determined with reference to the Articles of 
the Company. While discussing Issue No. 2, 
I have earlier held that the lien created by 
the Articles in the instant case, cannot be 
equated to a mere equitable charge and the 
lien is wider in its extent, scope and effect. 
eo wen and specific power~has been confer- 
red on the company by Article 36 to sell the 
shares in enforcement of the lien and by 
article 87, to apply the sale proceeds in satis- 
faction of the debt. The Articles, to my 
mind, clearly and unequivocally express the 
intention that the company, by itself, is com- 
petent to enforce the lien by sale of the 


. shares which are subject to such lien and to 
‘apply the sale proceeds in satisfaction of the 


cebt or loan without-recourse to an action 
in a Court of Law for enforcément of the 
Len. The other argument that the defendant 
company by itself was not competent to sell 
tae shares in enforcement of the lien’ and 
could only enforce the lien through Court, 
as the defendant company was not in a posi- 
ton to comply with the provision contained 
in Section 108 of the Companies Act, 1956, 
is, in my opinion, not sound. Section 108 
af the Companies Act deals only with the 
question of registration by the company of 
any transfer of share. The said section does 


-pot deal with the question as to how a sale 


or transfer of share is to be effected and 
only deals with the question as to under what 
circumstances a transfer of share is to ke 
recognised by a company by registering such 
transfer, Section 108 of the Companies Act, 
to my mind, Jays down the conditions which 
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have to be satisfied to enable a compamy to 
register any transfer of the company. ‘The 
said section proceeds on the basis of ‘a sale 
or transfer of share already effected and onlv 
lays down the conditions required to be ful- 
filled, to enable or compel a company to 
register such transfer. In view of the. ecu- 
liar nature of property a share in a company 
represents, it is very necessary to heave a 
sale or transfer of shares recognised and re- 
gistered by a company to enable and entitle 
a purchaser to enjoy the benefits of the pur- 
chase in his own right as member oZ the 
company. Normally, shares are sold and 
transferred by due execution of a trensfer 
deed and by making over the share certifi- 
cates to the purchaser. This is undouktedly 
so done to enable the purchaser to satisfy the 
requirements of Section 108 of the Ccmpa- 
nies Act and to: have the transfer registered 
by the company in conformity with the pro- 
visions of the said section. In the case of 
every voluntary transfer or sale of any share 
by the registered holder, this is, undotbted- 
ly, the normal and usual mode of transer of 
any share by the registered share-holder. Sec- 
tion 108 of the Companies Act does net lay 
down or prescribe the mode of transfer and 
does not, in any event, lay down that the 
only mode by which’a share can be scld_ or 
transferred is by execution of a duly s-amp- 
ed instrument of transfer and the delivery of 
share certificates. Shares are goods -within 
the meaning of Indian Sale of Goods Act and 
the sale becomes complete as soon as pro- 
perty in the shares is intended to be tramsfer- 
red to the buyer. The intention to pazs the 
property does not depend on any parficular 
form or mode of transfer and has zo be 
gathered from the facts of each particular 
case, It may be useful to illustrate the posi- 
tion by an example. Suppose, A, the regis- 
tered holder of certain specified shares in a 
company, executes a document selling, trans- 
ferring and conveying his- entire right title 
and interest. in his said shares in. the com- 
pany for a. good consideration in favcur of 
B. The consideration and particulers of 
shares are all mentioned in the document 
and the intention is unequivocally and clearly 
expressed in the document, transferring the 
property in the said shares to the buyer for 
the consideration received. For some reason 
or other, the share certificates are made over 
to the purchaser and no other instrument of 
transfer -is executed. In such case there van- 
not be any doubt, in my opinion, that a 
valid sale of the shares has taken place and 
the buyer has acquired a good title to the 
shares, although the buyer may not be in a 
position to have his name registered with 
the company as the holder of the said shares. 


It is well known that shares along with trans- 


fer deeds executed in blank by the registered 
holder pass. freely from hand to hand *n the 
market and many of the intermediary buyers 
who do not want to hold or retain the shares, 
do not even care to have the transfer regis- 
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tration of the transfer of the shares -by the 
company does not mean that there has been 


no valid sale or transfer of the shares It is 


rightly contended, in my opinion, on behalf 
of the defendants that in such a case there 
is a la and valid sale or transfer of ‘the 
shares, although the transfer is not recognised 
or registered by the company and the regis- 
tered holder becomes a trustse for the pur- 
chaser in respect of all the rights and privi- 
leges relating to the shares sold and trans- 
ferred but not registered by the company. I 
am, therefore, of the opinion that non-zompli- 
ance with the requirements of Section 108 
does not render the: sale illegal and invalid 
and the factum of inability on the part of the 
defendant company to comply with the re- 
quirements of Section 108 of the Companies 
Act, 1956, does not imply that the de- 
fendant company was incompetent tc effect 
the sale in enforcement of the lien of its own 
without recourse to an action in Court. 


75. In the facts of the instant case 
and in view of the provisions contamed in 
the Articles of Association o= the dečendant 
company, I am further of the opinion that 
Section 108 of the Companies Act has no ap- 
plication in the present case. Section 108 
of the Companies Act, to my. mind, applies 
in the casé of a voluntary transfer or sale 
of shares by the registered holder. Tae con- 
ditions that have been laid down in the said 
Section for registration of transfer of shares 
by the company are essentially for the zui- 
dance, benefit and protection of the ccmpany. 
Compliance with the requirements of Sec- 


_tion 108 is essential to satisfy a company that 


there has been a genuine transfer which the 
company can recognise and register. Nor- 
mally in -the case of any transfer or sale of 
shares by the registered kolder to some other 
person, the company does not have any 
knowledge of such transaction and the com- 
pany may not know about the genuineness 
or reality of the transfer and may not re- 
cognise such transfer. Conditions are, there- 
fore, laid down in Section 108 of tha Com- 
panies Act and the said conditions are re- 
quired to be fulfilled to enable a company 
to recognise and register the transfer, so that 
the transferee may become a member of the 
company and enjoy the full benefits of the 
transfer as member of the company. -In the 
case of any involuntary or forced sale or 
transfer of share of any member, the provi- 
sions of the said Section 108 cannot be made 
applicable for the simple reason that the 
member whose shares are being dealt with 
perforce against his will, will not execute 
the deed of transfer and wili not maxe over 
possession of the share certificates which will 
in the normal course remain n the 
custody and possession of the member. 


. In the case of any forced sale througk Court, 


such sales or transfers are effected in ac- 
cordance with the decrees and orders of 
Court and such transfers are to be rezistered 
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without any conformity or compliance with 
the requirements of Section 108 of the Com- 
panies- Act. On this aspect reference be 
made to the decision of the Madras High 
Court in the ease of T. A. K. Mohideen 
Pichai Taraganar v. Tinnevelly Mills Co. Ltd., 
AIR 1928 Mad 571 and to the decision of a 
Division Bench of this Court in the case of 
Mahadeo Lal Agarwala v. New Darjeeling 
Union Tea Co. Ltd., 55 Cal WN 408 = (AIR 
1952 Cal 58): . 24 


76. For involuntary or forced sale of 


any share of any member of a company pro- 


visions: are usually made in the Articles of 
the company, A company may in proper 
case be entitled to forfeit the shares of a 


member of -a company and may lawfully and : 


validly forfeit the shares of any particular 
member; and the company may sell - the 
. shares so forfeited by the company. In the 
case of sale by a company of any forfeited 
shares, there is no compliance and there can 
be no question of any compliance with’ the 
requirements of Section 108 of the Compa- 
nies Act. Articles of Association of the com- 
pany usually make necessary provisions and 
the sales or transfers and registration of the 
transfers are affected in accordance with the 
provisions contained in the Articles. 
urdoubtedly true that forfeited shares’ become 
the property of the company and the member 
loses his right, title and interest in the share 


on forfeiture; but such sale of forfeited share’ 


by a company to a.party; does not amount 
to an allotment-of any share of the company 


and no question of filing ány return arises. 


in such case (see the decision of.the.Supreme 


Court in the case -of AIR 1964 SC 250).. 


The effect of a valid forfeiture of the share 
of any particular member is to determine his 
membership and terminate the rights of the 
particular member and all that happens in 


case of such forfeiture is that the rights of. 


the particular member disappear. A com- 
pany is free to sell such forfeited shares and 
to register the name of the purchaser with- 
out complying with the requirements of Sec- 
tion 108 of the Companies Act,-although the 
sale by the company of any forfeited shares 
does not amount to an allotment in respect of 
which any return has to be filed. 


77. Sale by a company of any share 
of its member in enforcement of a lien on 
the basis of the provisions contained in the 
Articles of the Company, to my mind, can- 
not be said to be voluntary, as the sale or 


transfer is not effected: by ‘thé member of. 


his own accord or free will. Such a sale is 
-enforced by the company by virtue of the 
authority conferred. on it by the Articles. As 
the articles of association of a company con- 
stitute a valid and binding agreement be- 
tween the company and its members and also 
between the: members inter se, the com- 
pany, undoubtedly, 
and power by virtue of the -agreement con- 
tained in the Articles; but the exercise of 
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the power and authority conferred on the 
company by the Articles does not depend on 
the will or consent of tie member, As- and 
when occasion arises, the company can exer- 
cise such powers conferred by the Articles in 
accordance with the provisions contained 
therein, whether-any member is agreeable or 
not. The fact that the company derives the 
power and authority by virtue of the agree- 
ment contained in the Articles, does not, in 
my opinion, constitute the company an agent 
of the member in the matter of effecting the 
sale and the sale effected by the company 
in enforcement of the lien in accordance with 
the provisions in its Articles, does not de- 


` pend on the consent and is not effected with 


any consent of the member concerned. A 
sale by the company in enforcement of. its 
lien under the provisions contained in the 
Articles has to be effected and can be effected 
on+the basis of the provisions contained in 
*he. Articles and in accordance therewith, 
‘rrespective of any question of “the. consent 
or readiness on the part of ‘the member con- 
cerned. Such sales can be effected, and in 
Zact are mostly effected, in spite of protest and 
objections of the member. Section 103 of 
the Companies Act, 1956, in my opinion, is 
not intended to apply to any sale or trans- 


‘fer effected by a company in enforcement of 


its lien under the Articles and to the regis- 
tration of such transfer, -It is undoubtedly 
true that the effect of a sale of any share of 
a member of the company -in enforcement of 
its lien under the Articles is to convey and 
transfer the right of ownership. of the mem- 
ber in his share to the purchaser and to ter- 
minate his membership and all rights and 
privileges incidental to such membership by 
virtue of his ownership of the shares, but 


. such transfer is not effected, in my opinion, 


by the company merely as an agent of ‘the 
member. If it be considered ‘to be a case 
of mere agency and the authority of an agent 
only, it may evén-be possible in that case for 
any member to terminate the. agency and 
withdraw the authority. Whenever any per- 
-son chooses to be a member of any company, 
he agrees to be bound end is bound by the 
Articles of the company. The Articles of 
Association -of a company enjoy particular 
sanctity and cannot be changed or altered by 
ny member at his will The lien on the 
shares and the power to enforce a lien by 
sale of the shares are created by the Articles 
end the company enjoys such powers by vir- 
tue of its Articles and can exercise such 
powers in accordance with the provisions con- . 
tained in the Articles, as and when occasion 
srises; irrespective of the question of likes or 
cislikes of the member concerned. It is not 
generally to be expected that any member 
whose share the company is selling in en- 
forcement of its lien in accordance with the 
‘Provisions contained in its Articles, will 
make over the share certificates which in the 
usual course is to remain with the member 
or will execute the necessary instrument of 
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transfer which is being enforced’ by the 20m- 

any. To hold that the provisions of Sec- 
tion 108 of the Companies Act will apply to 
a case of sale or transfer by the company 
in enforcement of its lien will, therefore, have 
the effect of rendering the relevant Articles of 
the company containing the necessary provi- 
sions with regard to the lien, its enforce- 
ment by sale and the manner of transfer, 
nugatory and meaningless. 


78. The provisions in the Articlzs of 
a company with regard to lien on the snares 
of any member and enforcement of suck lien 
by sale by the company are incorporated in 
the Articles of Association of a Company in 
the interest of the company for better admi- 
nistration and management-of its affairs and 
for easier and speedier enforcement oZ the 
duties and obligations of its members. “hese 
provisions .are not unreasonable and they do 
not, in my view, contravene any law. “hese 
provisions, to my mind, are very necessary 
and desirable for the smooth and effective 
functioning of any company and for this rea- 
son, these provisions are usually incorporat- 
ed in the Articles of almost every company. 
Any person who becomes a member of a 
company, the Articles of which make such 
rovisions, agree to be bound and are tound 
be the same. The company accepts any suc 
person as member on the basis of the said 
provisions and is entitled to expect that all its 
members will comply with the same, Ih my 
opinion, it will not be just and proper to put 
any such construction on S. 108 of the Act, of 
1956 which will have the effect of rencering 
any sale or transfer of any share of its nem- 
ber made by the company in enforcement of 
its lien in accordance with the provisions con- 
tained in its Articles, illegal and void and 
thereby rendering such Articles compdetely 
ineffective and nugatory. The Court, in my 
opinion, should no y be inclined te up- 
hold the validity of the Articles of 
any company and the Court should 
declare any particular Article to be in- 
valid, only if the Court is satisfied that -the 
particular Article infringes any statutory pro- 
vision or is otherwise illegal. No authority 
has been cited before me to show that the 
provisions in the Articles of Association of 
any company relating to creation of such 


lien on the shares of its members or enzorce-_ 


ment of such lien by sale of the shares by 
the company are illegal and invalid. The fact 
that such provisions with regard to creation 
of lien on the shares of the members cf the 
company and with regard to’ enforcement of 
the lien by sale of the shares by the com- 
pany are contained in Regulations 9, 1C and 
ll in Table A, Schedule I to the Companies 
Act, 1956, clearly indicates; to my mind. that 
such provisions in the articles of any com- 
pany are perfectly legal and valid. It may be 
noted ‘that Regulation 11 (2) in Table A 
clearly provides that ‘the purchaser shall be 
registered as the holder of the shares com- 
prised in any such transfer,’ and makes no 
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mention of the provisions contained in Sec- 
tion 108 of the Companies Act. It may also 
be noted that similar provisions are to be 
found in the articles mentioned in Palmers 
Company Precedents (17th Ecn.) at page 481 - 


- and the learned author comments at the same 


page, “Where there is a lien, but no power 
of sale, it was considered necessary to bring 
an action to enforce a sale” (1882) 21 Ch. D. 
302. When the articles, therefore, make pro- 
vision for such power of sale by the com- 
pany, the company is competent to exercise 
such power of its own in accordance with 
the provisions in its articles without any ac- 
tion in Court, The provisions contained in 
Section 108 of the Companies Act, in my 
view, therefore, do not apply to a sale by 
the company of the share Ai its own member 
in enforcement of its lien in accordance with 
the provisions contained in its articles. The 
said Section 108 should not be so construed, 
in my opinion, that its application will have 
the effect of defeating the legitimate and 
necessary provisions in the Articles of Asso- 
ciation of any company;. and the said section, 
in my view, should be construed to apply to 
voluntary sale or transfer of shares effected 
by the holder thereof of his own accord and 
free will and not to an enforced sale by the 
company. In this connection, the follow- 
ing observations of the Madras High Court 
in the case of AIR 1928 Mad 571 at p. 577, 
with which I respectfully agree, may be use- 
fully quoted — 


“Tt seems to me that there is no obliga- 
tion on a Court of Law so to construe a 
clause as would lead to a clear absurdity 
which could not possibly be regarded as con- 
templated by the legislating authority or 
agency. On the other hand, that construc- 
tion alone should be adopted which is in 
seg ira sas oe sense, which does 
not iead to absurd results or enormous prac- 
tical difficulties.” ; s 
The passage at page 443 of Palmers Com- 
pany Law (20th Edn.) to the effect that ‘a 
person may cease to be a member of a com- 
pany by his share being sold by the company 
under some provisions in its icles (e. g. 
for enforcing a lien) and by the purchaser 
being registered as holder in ‘his place,” relied 
on by the learned counsel for the defendant 
company, supports, to my mind, the view 
that I have taken. The observations of 
Mallick J. in the case of Albert Judah, AIR 
1959 Cal 715 at p. 745 relied on by the learn- 
ed counsel for the plaintiff company and 
quoted earlier by me in this judgment, 
appear to be not in accordance with the 
view taken by me. The said observations 
are to be read, in my opinion, in the light of 
the facts of that case and the particular pro- 
visions of the Articles of the company in that 
case. The said observations, to my mmd, 
are not intended to lay down a general pro- 
position of law. If the said observations are 
to be construed as laying down a general pro- 
position of law relating to sales of shares of 
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the members by any company in enforce- 
ment of lien in accordance with the provisions 
of the Articles of the company, irrespective 
of the question as to whatever may be the 
provisions of such Articles in this regard, I 
regret, with very great respect to the learn- 
ed Judge, my inability to agree. To construe 
the said observations as laying down a general 
proposition relating to sale of shares of the 
members of a company in enforcement of its 
lien in accordance with the provisions con- 
tained in the articles of association of a com- 
pany, whatever be the nature of such pro- 
visions in this regard, will result in defeating 
and frustrating the legitinate and necessary 
provisions contained in the Articles and ren- 
dering such Articles nugatory to the 
serious detriment to the interest and admi- 
nistration of a company. It may be noted 
that the facts in the case before Mallick, J. 
were completely different and the Articles of 
the company which had come up for con- 
sideration in that case were also different 
from the Articles in the imstant case. 
learned Judge had in fact come to the con- 


clusion that the Directors who purported: io . 


act as Directors were not Directors of the 
company as they had vacated their office as 
Directors and the learned Judge had further 
held that the transaction was not a bona fide 
one and the alleged purchaser was not a 
bona fide purchaser. The decision of Mal- 
lick, J., in that case had really rested on the 
above findings and the said observations of 
the learned Judge relied on by the learned 
counsel for the plaintiff company appear to 
be in the nature of obiter. In the facts of 
the present case the Articles of Association. of 
the company not only provide for the lien 
and its enforcement by sale by the company 
but the Articles, to my mind, further lay 
down the mode as to how such sale is to be 
effected. As already noted, Article 35 pro- 
vides for the company’s lien on the shares of 
its members and Article 36 provides the com- 
pany with necessary power to sell the share 
in enforcement of the lien. Article 38 pro- 
vides for entering the name of the purchaser 
in the register and Article 18 provides for 
issue of a new certificate to the purchaser in 
case of such sales. The sale of a share is 
brought about by and has the effect of ex- 
tinguishing the right, title and interest of the 
member -whose share is sold, and transferring 
the same to the purchaser to whom the 
shares are sold. The right, title and interest 
of the member is extinguished by expunging 
his name from the register of the company 
and the said right, title and interest are con- 
veyed and transferred to the purchaser by 
_ registering the transfer in his favour and by 
bringing his name on the register of the 
company and by issue of new share certi- 
ficates in his favour. The company in the 
instant case has sold the share in enforcement 
of its lien in accordance with its Articles. 
The company has extinguished the right, title 
and interest of the plaintiff company in the 
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said shares by expunging the name of the 
plaintiff company from the register and the 
company has. conveyed and transferred the 
raid interest to the purchaser by registering 
the transfer in their favour and by causin 
their names to be entered in the register o 
ihe company and the company has also issu- 
ed new share certificates to the said purcha- 
fers. The company has also given full credit 
to the plaintiff for the entire’ sale-proceeds 
realised. The fact that the company ex- 
punged the name of the plaintiff ‘company 
from its register of members and entered 
the name of the purchaser in its register in 
place of the plaintiff company and issued 
mew certificates to the said purchasers clearly 
indicates, to my mind, that the company had 
intended to transfer and had in. fact trans- 
ferred the property in the said shares to the 
purchasers and had sold the said shares to 
fhe said purchasers. I am, therefore, of the 
opinion that the company in the instant case 
has validly sold the shares of the plaintiff 
compahy in enforcement of the lien and am 
elso of the opinion that the said transfer has 
been validly registered by the company in 
eccordance with the provisions contained in 
Ès Articles. The fact that there is no. pro- 
vision in the. company’s Articles correspond- 
ing to the provisions contained in Rule II (1) 


_ia Table A, authorising some person by the- 


Board to transfer the shares sold to the pur- 
chaser to give effect to any such sale, is not 
cf any material consequence. In the facts 
cf the case the sale had in fact been effect- 
ed by the Board itself at the meeting of the 
Board of Directors held on the 21st of May, 
I957 by uprooting the right, title and inte- 
rest of the plaintiff company in the said shares 
y expunging its name irom the register of 
members of the company and by transferring 
end conveying the said shares to the pur- 
chasers and by bringing the names of the pur- 
chasers on the share register of the company. 
any power which the board is competent to 
delegate to some other person for effecting 
the sale in’ enforcement of the lien can un- 
doubtedly be exercised by the board itself. 


79. Even if I had held that the 
power had not been properly exercised and 
the sale had not been properly effected, I 
would have held, accepting the contention of 
the learned counsel for the defendant com- 
pany that in view of the specific power con- 
ferred on the company to sell the. share in; 
enforcement of the lien and the provisions}. 
contained in Article 38 of the defendant com-/ 
pany’s Articles of Association, that there| 
would be only an irregularity in the proceed- 
ing and the validity of the sale could not 
be impeached and the plaintiff at the most) 
would be entitled to damages only against 
fhe defendant company. It may be apt in 
this connection to refer to the following pas- 
cage at page 482 of Palmers Company Pre- 
cedents (17th Edn.) — 


' “Where the company threatens to sell with- 
cut justification, the existence of this clause 
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renders it expedient for the share-holder to 
apply for an injunction before the sale is ef- 
fected; for after sale it will be difficut, if 


nct impossible to recover the shares.” 


The observations of Mudholkar, J., in the case 
of AIR 1951 Nag 266 at p. 268 and quoted 
earlier, support, to my mind the view that 
I take. 


80. In the facts of the present case 

I am satisfied that the purchasers acted bona 

fide and they are bona fide purchasers of the 

shares for valuable consideration. It is to be 

noted that there is no allegation of fraud, 

collusion, conspiracy or benami in the plaint. 

Gopikissen Agarwal who has given evidence 

on behalf of the purchasers has stated n de- 

tails as to why and under what circumstan- 

ces, the purchasers agreed to purchas2 and 

purchased the shares in question, He has 

- stated that the purchasers had no knowledge 
at the time of their purchase as to wha were 

the owners of the shares and he has also 

stated ‘how the entire consideration money 

was paid by the purchasers and it is also his 

evidence that the value they paid fcr the 

shares was more than adequate or the market 

value. I have no hesitation in acc2pting 

the evidence of Gopikissen Agarwal whose 

testimony on all important matters is support- 

ed by documentary evidence and is also cor- 

rcborated by the testimony of Kedar Nath 

Dutt. I am satisfied that the documents re- 

lied on by the purchasers are all genuine 

documents and have not been subsequently 

prepared for the suit. I have alreacy- ob- 

served that Gopikissen Agarwal creeted a 

very favourable impression on me from the 

witness box and he appeared to be a truth- 

fci witness. I am satisfied on the ev-dence 

on record that the sum of Rs. 1,25.000/- 

which the defendant company paid to the 

firm of Kashiram Kanhaiyalal was peid by 
the defendant company and received by the 

said firm in repayment of the legitimate dues 

of the said firm.. In my opinion, payment 

of any sum to any person in repayment of 

its legitimate dues with whatever intention 

such payment may be made, cannot b= con- 

strued to mean rendering of any financial as- 

sistance within the meaning of Section 77 of 

tke Companies Act. I, therefore, hold that 

in the facts of the instant case there has 

been no violation of the provisions ccntain- 
ed in Section 77 of the Companies Act. Even 

if I had held that the sum of Rs. 1,25,000/- 
was paid by the defendant company by way 
of financial assistance in breach of th2 pro- 
visions contained in Section 77 of the Com- 
panies Act, I would have held that the sale 
was not vitiated or rendered void in ronse- 
quence thereof. In my opinion giving of any 
financial assistance by the company for the 
purchase of any shares in the compeny in 

violation of the provisions contained in Sec- 
tion 77 of the Companies Act, does nct ren- 

der the sale or the transaction void and it 

only entails a punishment for the company 

and its officers, as provided in Section 77 (4) 
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of the said Act. To construe the saic provi- 
sions in Section 77 (2) to imply taat the 
transaction itself, if done in breach of zhe said 
provisions with financial assistance of the 
company, will be rendered illegal ard void, 
will have the effect, in my opinion, cf pena- 
lising the share-holder to an unlimited ex- 
tent, while the offending company and its 
officers in default will only be liab.e to a 
fine not exceeding Rs. 1,000,-. Suck a con- 
struction may also have the very uncesirable 
effect of putting premium or dishonesty and 
encouraging dishonest dealings on the part of 
unscrupulous directors and officers af any 
company, as it may enable any unscrupulous 
and dishonest director or officer to defraud 
the company by advancing large sums of 
money to its nomiinees by way of financial 
assistance which the company may not be 
able to recover because of the ‘illegality of 
the transaction and the Director or officer 
concemed who swindles the company in the 
aforesaid manner gets away by paying the 
fine provided in Section 77 (4). The deci- 
sion of the English Court in the eases of 
1936 Ch. 544 and (1946) 1 All E. R. 519 on 
similar provisions in the English Companies 
Act, relied on by the leamed counsel for 
the defendant purchasers, clearly support, 
to my mind, the view that the transaction 
itself is not rendered invalid 


81. A sale by a company in enforce- 
ment of its lien showd not be considered, in 
my opinion, to be an unusual transaction in 
the sense that it puts the purchaser on any 
particular enquiry. Such a sale by a com- 
pany is, undoubtedly, not a transaction of 
frequent occurrence; but every company in 
its own interest and in the interest of effi- 
cient administration and managemert of its 
affairs, usually possesses such power and au- 
thority by virtue of the provisions in its arti- 
cles. In any event, in the instant case the 
articles of the defendant company make pro- 
visions for lien of the company on the shares 
of its members and also for enforcement of 
the lien by sale of the shares by the com- 
pany. I have already held that in :he pre- 
sent case the company has sold the shares in 
enforcement of its lien in accordance with 
the provisions in its articles and in view of 
my above finding, the decision reported in 
the case of (1952) 1 All ER 554 is not of 
any assistance in the instant case. It may 
be noted that the decision in the case of 
Rama Corporation Ltd., 1952-1 All ER 554, 
came up for consideration in a later case, 
the case of Freeman and Lockyer v. Bho- 
khurst Park Properties (Mangal) Ltd. (1964) 
1 All ER 680. It is, however, not neces- 
sary to discuss in the instant case at any 
length these authorities which relate to the 
question -of ostensible authority, as, in view of 
my finding that the sale had been effected 
on the basis of actual authozity conferred by 
the articles and in accordanze with “he pro- 
visions thereof, no question of any ostensible 
authority arises in the present case. 
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' 82. To my mind, there appears to 
be considerable force in the contention of the 
learned counsel for the defendant that the 
plaintiff is not-entitled to raise and agitate 
jthis question of eriy of the transaction 
in the absence of any pleading. The illega- 
lities complained of, on the basis of the 
provisions contained in Section 108 and Sec- 
tion 77 of the Companies Act, 1956, are not 
pure questions of law. -The illegality de- 
pou essentially on certain facts being esta- 
lished and in my view, to raise this ques- 
ticn of illegality the relevant facts should 
have been pleaded to enable the defendants 
to know the case of the plaintiff and to meet 
the same properly. In the facts of the case 
undoubtedly an issue has been raised as to 


the validity of the sale (Issue No. 5-b). But’ 


the said issue has been raised on the basis 
of the pleadings and must be considered with 
reference to the same and must be confined 
to the same. The invalidity. of the sale is 
alleged in the plaint only on the basis of the 
illegality of the forfeiture of the shares in en- 
forcement of lien and sale consequent on such 
forfeiture, There is no averment in the plaint 
of any violation of Section 108 and Section 77 
of the Companies Act or of any of the rele- 


vant facts which give an indication of any. 


such case. To allow the plaintiff to raise and 
agitate these questions of illegality for alleg- 
ed non-compliance with the provisions of Sec- 
tion 108 and Section 77 of the Companies 
Act, 1956 without any pleading on the basis 
of some evidence adduced’ with regard to 
otker matters in issue in the suit, will not be 
legal or just and will be prejudicial to a 
fair trial and the cause of justice. As, how- 
-ever, arguments: -have been addressed at 
length from the bar on these questions I have 
considered it fit and desirable to deal with 
all the contentions raised as to the illegality 
of the sale for alleged non-compliance with 
the provisions contained in Section 108 and 
Section 77 of the Companies Act, although 
I am of the opinion that the plaintiff com- 
pany is not entitled to raise and agitate 
these questions at the trial for lack of neces- 
sary pleadings. 


83. For the reasons indicated, I must 
therefore, hold that the chasers are bona 
fide purchasers for a valuable consideration 
and that the shares were validly sold to and 
purchased by the purchasers for valuable con- 
sideration and I answer Issues Nos. 5 (a) and 
(b) accordingly. 


84. So far as Issue No. 6 is concern- 
ed, I have already held while dealing with 
Issue No. 2 (b) that the shares have been 
sold at the proper value. In fact the evi- 
dence of Gopikissen Agarwal goes to show 
that for reasons of their own the purchasers 
were in fact persuaded to pay more than the 
adequate or market price of the said shares. 
As I have already stated, I accept the evi- 
dence of Gopikissen Agarwal and I have fur- 
ther to note that there is really no evidence 
to the contrary. The case of the sale being 
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mala fide or the price thereof being grossly or 
at all inadequate or below the market price 
‘s not at all established. I, therefore, ans- 
wer Issue No. 6 in the negative. Issue No. 7 
is really a consequential issue and in view 
of my findings on the other issues, I must 
answer this issue in the affirmative and I 
must hold that the sale of the said 25,000 
shares in favour of the purchasers is binding 
on the plaintiff company. 


85. The two other issues which re- 
main to be considered are Issues Nos, 8 and 4, 
These two issues relate to questions of esto 
pel and acquiescence. In view of my find- 
ings on the other issues, the plaintiff com- 
pany is not entitled to any relief in this suit 
against the defendants and in any event 


against the purchaser defendants. I do not 
consider it necessary to deal with these two 


issues and to discuss the various authorities 


which have been cited from the bar on this 
éspect, 


86.. On the question of relief it was 
very strenuously argued on behalf of the de- 
fendants that in view of the conduct of the 
plaintif company, the plaintiff company. 
should not in any event be entitled to any 
relief in this suit. It was argued that the 
reliefs that have been asked for are all in 
the nature of equitable relief and’ as the 
Elaintiff who has come to Court with a false 
case and has fabricated documents in sup- 
fort of a false case, the plaintiff is not enti- 
ted to and should not be given any assis- 
tance by the Court. The learned counsel for 
tae plaintiff company on the other hand has 
argued that although the case of the plain- 
tf with regard to repayment of loan might 
cot have been established, the conduct of the 
Elaintiff is not relevant in the instant case in 
tae matter of granting relief, if the plaintiff 
is otherwise entitled to such relief. The 
Izarned Counsel for the plaintiff has referred 
to the decision in the case of Young v. Ladies 
Imperial Club Ltd., (1920) 2 KB 523 and 
also to the decision in the case of Gray v. 
Allison, (1909) 25 TLR 531 in support of his 
contention that the conduct of the plaintiff 
Coes not debar a plaintiff from the legal 
remedy that the plaintiff may be entitled to 
in any action. 


87. Às in view of my findings on the 
principal issues in this suit, the plaintif is 
not entitled to any relief in the instant case, 
% is not necessary for me to consider the 
question whether the plaintif would have 
‘been disentitled to any such relief to which 


the plaintif might have been entitled be- 


cause of its conduct and it is not necessary 
to discuss the authorities cited from the bar 
on this aspect. Even if I had held that there 
was any irregularity in the sale effected by 
fhe defendant company and the plaintif was 
entitled to claim any damages from the de- 
$endant company in consequence thereof, ] 
would have been unable to o any relied 
to the plaintiff company, as there is no evi 
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dence as to any such damage which might 
have eee suffered ‘by the plaintiff, 


In the result, the suit fails and 


is dismissed. As the defendant company has 

failed to prove the agreement alleged ty it, 
I direct tha t the plaintiff will pay to the de- 
fendant company ser of its taxed cos-s of 
the suit. will, however, pzy to 
sane Nae sca the taxed costs of the 


suit, Certified for two counsel. 
Suit dismissed. 


Girne i 
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Criminal Appeal No. 458 of 1968, D/- 
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(A) Criminal P. C. (1898), Ss. 417 423 
=- Appeal against acquittal of accused in 
complaint case under S. 500, IL.P.C. — 
Finding of Magistrate based upon un- 
warranted hypothesis and assumptions —~ 
Analysis of prosecution evidence vague 
and misleading — Reception and conside- 


ration of inadmissible evidence — Non-- 


conformance to procedure established by 
law resulting in mistrial — Order oi ac- 
quittal set aside and case remanded — 
Case law discussed. -(Paras 4, 5) 


(B) Evidence Act (1872), S. 81 — 
Presumption under — Statement of acts 
contained in newspaper is merely bear- 
say and therefore inadmissible in evi- 
dence — Mere presumption under &. 81 
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tained in newspaper — Evidence of maker 
. of statements as reported in newspaper is 
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JUDGMENT :— This appeal is at the 
instance of the complainant-appellant and 


_is against an order dated the llth June, 


1968, passed by Sri J. N. Bhattacharya, 
Magistrate Ist Class, Burdwan acquitting 
the accused-respondent under Sec. 251(11) 
of the Code of Criminal Procedure of the 
charge under Section 500, I.P.C. in Case 
No. C. R. 1344 of 1965. 


2. The facts leading on to the 
appeal can be put in a short compass. 
Both the parties are respectable; the 
complainant Sri Narayan Chowdhury is. 
the Chairman of the Burdwan Jillah Pari- 
shad while the respondent is the Editor 
and Publisher of a fortnightly styled as 
the “Bardhamaner Dak”. The parties be- 
longed to and worked together for Cong- 
ress in the past and then «bout 15 years 
back there was a parting of ways. A 
petition of complaint was filed before the 
Sub-divisional Magistrate, Burdwan under 
Section 500, LP.C. by the complainant, 
Narayan Chowdhury, against the Editor 
of the fortnightly, Radha Gobinda Dutt, 
stating inter alia that the complainant 
is the Chairman of the Burdwan Jillah 
Parishad; that the accused is the Editor 
of a ` local. fortnightly “Bardhamaner 
Dak”; that ever since the parting of ways 
the accused has been bearing a personal 
grudge against the complainant and being 
actuated by an evil design to harm the 
reputation of the complainant, he has 
been publishing false . accusation against. 
him in his fortnightly; that on 9-4-65 the 
accused published’a news-item under the 
caption ‘“Saitaner Karkhana?” (Devils 
Workshop) wherein oblique references 
were made against the complainant an 
false imputations were made against him, 
lowering him in public estimation: that 
the complainant was thereby very much 
hurt and injured in his position: that the 
accused was warned against indulging in 
such accusations in future; that in spite 
of the same the accused did not resist 
but published again on. the 23rd July, 
1965, another news-item under the cap- 
tion “Buser bhara bridhi protirodhe tibra 
andolan” (possibility of a grave agitation 
for resisting increase of bus fare); that the 
said publication imputed another false 
malicious imputation concerning the com- 
plainant in order to harm his reputation 
in the eyes of the public: and that there- 
by the accused had committed an offence 
under Section 500, I.P.C. The accused 
was thereupon summoned and placed on 
his trial before the learned trying Magis- 
trate to answer a charge under Section 
500, I.P.C. The defence case inter alia. is 
that the accused is not guilty: that he is 
protected under the 9th exception to Sec- 
tion 499, ILP.C.; that the publications, 
exhibits 1 and 3 merely contained his ex- 
pression of opinion or comments made in 
good faith for the public good: and that 
the impugned publications in the fort- 
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nightly in question have not been duly 
proved. The prosecution examined 6 
witnesses besides proving several exhibits 
and as a result of the trial the learned 
trying Magistrate by his order dated the 
llth June, 1968, acquitted the accused- 
respondent of the offence charged. This 
order has been impugned and forms the 
subject-matter of the present Appeal 


3. Mr. Siddhartha Sankar Roy, 
counsel (with Mr. Dilip Kumar Dutt, Ad- 
vocate) appearing in support of the appeal 
on behalf of the comrlainant has made a 
four-fold submission. The first two con- 
tentions are on points of law and the 
other two involve points of fact. The 
first contention of Mr. S. S. Roy relates 
to the interpretation of exception 9 to 
Section 499, LP.C. and is inter alia that 
the learned trying Magistrate has mis- 
understood and misinterpreted the said 
provisions, vitiating thereby the ultimate 
order of acquittal based thereupon. The 
next contention of Mr. S. S. Roy is that 
the onus has been wrongly shifted by the 
leraned trying Magistrate even after the 
primary onus was duly discharged by the 
complainant in the case and as such the 
order of acquittal passed is not maintain- 
able in law. The third point raised is 
one of fact viz., that the legal materials 
` on the record bring to Hght the presence 
of express malice or malice in law and 
the failure on the part of the learned try- 
ing Magistrate to find the same has re- 
sulted in a failure of justice. The fourth 
and last submission made by the learned 
counsel appearing on behalf of the com- 
plainant-appellant is that the evidence on 
record does not warrant the order of ac- 
quittal passed by the court below. Mr. 
Balai Chandra Roy, Advocate (with. Mr. 
Nisith Nandan Adhikary, Advocate) ap- 
pearing on behalf of the accused-respon- 
dent Radha Gobinda Dutt made a broad 
submission that the learned trying Magis- 
trate has acquitted the accused-respon- 
dent on an appraisal of the entire evi- 
dence on record and the presumption of 
innocence with which the accused started 
has been affirmed by the factum of ac- 
quittal. As to the specific points raised 
by Mr. Siddhartha Sankar Roy, Mr. Balai 
Chandra Roy submitted in the first in- 
stance that there has been no misinter- 
pretation of exception 9 to Section 499, 
I.P.C. as alleged or at all and that it is 
a short and simple case of defamation 
where, in view of the clear protection 
afforded to the accused person within the 
ambit of exception 9 to Section 499. I.P.C., 
the order of acquittal is clearly maintain- 
able in law. In this context it was fur- 
ther submitted that the publication im- 
pugned was made in good faith by the 
editor of a fortnightly for public good. 
The learned Advocate for the accused- 
respondent next contended that the onus 
has not at all been wrongly shifted but 


N. Choudhury v. R. G. Dutta (Talukdar J.J 


A.I. R. 


that it is the prosecution which has failed 
to discharge the primary onus enjoined 
by law justifying the ultimate order of 
acquittal. Mr. Balai Chandra Roy -finally 
contended that there is no express malice 
or malice in law and the order passed by 
the learned trying Magistrate is quite a 
clear and cogent order passed on an ap- 
praisal of the evidence on record, . both 
oral and documentary, and there is no 
reason as to why such an order of acquit- 
tal should be set aside. 


4. Having heard the learned 
counsel appearing on behalf .of the res- 
pective parties and on going through the 
evidence on record I find that the case has 
not been disposed of properly by the 
learned trying . magistrate and that there 
has been in fact a non-conformance to the 
procedure established by law. As this 
defect goes to the root of the case I will 
take it up for consideration in the first 
instance. The learned trying magistrate, 
as it appears from the nature of the 
findings arrived at by him, has not dis- 
posed of the case in accordance with law, 
resulting in a mistrial. Mr. Siddhartha 
Sankar Roy, counsel appearing on behalf 
of the complainant-appellant has cata- 
logued several items in support of his 
contention that the order impugned is bad 
and the same further prove that there 
has not been a proper trial. In the first 
instance the learned counsel submitted 
that the trying Magistrate has erred in 
proceeding on the footing of some pur- 
ported admissions made by the complain- 
ant, as incorporated in his findings, and 
the same has vitiated his ultimate order. 
In this connection he referred to the find- 
ings that “truth of the facts alleged have 
been more or less admitted by complain- 
ant himself, when confronted by the de- 
fence” and again “it does become clear 
that the facts impugned are substantially 
admitted to be true even by the com- 
plainant’”. The learned counsel then re- 
ferred to the onus being wrongly shifted 
by the learned Magistrate and in that con- 
text pinpointed the following findings by 
the learned trying Magistrate. 


“Complainant further denied that Sri 
Goswami, the favoured licensee was. his 
party man and he has not attempted to 
produce any evidence that Sri Goswami 
was not a congressite and that licence 
was issued to him for consideration other 
than Sri Goswami being a congressite’’. 

Mr. Siddhartha Sankar Roy further sub- 
mitted in this context that the learned 
trying Magistrate erred in finding that 
the “complainant has simply denied all 
the justifications and attempted nothing 
to prove that he had no indirect interest 
for the cause of the bus-owners”. This is 
again shifting the onus. The learned 
counsel next contended that the findings 
arrived at by the learned Magistrate are 
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fully based upon unwarranted hypotheses 
and assumptions and in this contex: he 
referred to the finding relating to the 15 
years’ jealousy and rivalry between the 
parties and that the accused editirg a 
paper “can be expected to be aware about 
his responsibility towards the people 
known or unknown and io the society at 
large”. The analysis of the prosecution 
evidence again is very vague and misl2=ad- 
ing and one looks in vain to the order 
for ascertaining the steps of the reason- 
ing of the learned trying Magistrate in 
this behalf. Mr. Siddhartha Sankar Roy 
next referred to the finding arrived at in 
this context by the learned trying Megis- 
trate towards the end oz the judgment 
that: “Before I conclude I would lika to 
say something about the witnesses. All 
the witnesses seem to ke more or less 
interested in the complainant. One of 
them stands not to be creditable enough. 
None of the witnesses have bothered to 
enquire of the truth or falsity of the im- 
putations though they held that com- 
plainant has gone down in their estima- 
tion”. The learned trying Magistrate, 
according to the learned counsel, has also 
gone wrong in not considering the etfect 
of the evidence of one witness on the oro- 
secution case, if believed and in finding 
that “anyway P. W. 1 is the material wit- 
ness and prosecution has solely rested 
upon his evidence. Evicence of other 
witnesses does not supplement in many 
material particulars in proving the prose- 
cution case which entirely fails”. This 
again is not a correct approach for dis- 
posing of the case. The learned counsel 
for the complainant next referred to the 
reliance put by the learned trying Megis- 
trate on the petition of complaint wich 
is not by itself evidence and the finding 
pointed out by him in this context is that 
“in this case, complainant has sought ‘to 
explain bad faith on the part of the accus- 
ed by stating, rather developing in his 
examination-In-chief (there is no mention 
of the same in the petition of compleint) 
that they were once co-workers under 
the Congress organisation and that aczus- 
ed parted ways 15 years back...........0... 
Mr. Balai Chandra Roy appearing: on be- 
half of the accused-respondent jo=ned 
issue and submitted that the order of 
acquittal is not based on these find_ngs 
alone but that the learned. Magistrate 
proceeded on an overall consideration of 
the evidence on record and acquitted the 
accused-respondent. Mr. Balai Chardra 
Roy further contended that the order im- 
pugned is one of acquittal affirming the 
presumption of innocence with which the 
accused started and as such the findinz of 
fact arrived at by the learned treing 
Magistrate should not be interfered with 
unless and until there are compelling 
reasons which are however non est in the 
present case. I have given the: metter 
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my anxious consideration and I find that 
there is much force behing the submis- 
sion of Mr. Siddhartha Sankar Roy, coun- 
sel, appearing on behalf of the complain- 
ant-appellant. The test is as to whether 
there has been a disposal in accordance 
with law without prejudicing any party, 
inasmuch as the complainant is as much 
a limb of the case as the accused and 
aveuce should be done in accordance with 
wW, 


5. These are not however the only 
defects in the order impugned. The two 
publications which form the sheet-anchor 
of the prosecution case viz.. the publica- 
tion dated the 9th April, 1965 and the 
publication dated the 23rd July, 1965, 
marked as exhibits 1 and 2 respectively, 
have not been properly admitted in evi- 
dence. Objection to the acmissibility of 
the two exhibits 1 and 2 was taken at 
the time of the evidence of P. W. 1 who 
sought to prove the sam2. A specific 
ground has also been taken in the memo- 
randum of appeal as well as in the peti- 
tion for special leave. The findings arriv- 
ed at in this context by the learned 
Magistrate are contradictory. While ap- 
preciating the view-point of the learned 
defence lawyer in this context, the learn- 
ed trying Magistrate nonetheless dis- 
agreed with his submission that the pro- 
secution case must entirely fall on this 
ground alone. It is difficult to appreciate 
the ratio decidendi of the learned Magis- 
trate and also to follow the case-law 
referred to by him. In short, the learned 
trying Magistrate has erred in law in his 
finding on this point, which goes to the 
root of the case. The position in law is 
quite clear. A reference in this context 
may be made to the case of Joy Engineer- 
ing Works v. State of West Bengal. re- 
ported in AIR 1968 Cal 407 (SB), wherein 
Mr. Justice Banerjee observed at page 445 
that “the learned Advocate-General ob- 
jected to any reliance being placed on the 
press reports set out above because ac- 
cording to him they were not admissible 
in evidence in the absence of affidavits by 
the correspondents or the reporters. He 
is right-in his contention and the stand 
taken by him find supports from the deci- 
sion of the Supreme Court in AIR 1959 
SC 1376.” I will now refer tc the Supreme 
Court case mentioned above. In the case 
of Gullappalli Nageswararao (In C. A. No. 
198 of 1959), Chennupati Satyanarayana 
(In C. A. No. 199 of 1959) and V. Soma- 
sankara Sastry (In C. A. No. 200 of 1959), 
Appellants v. State of Andhra Pradesh, 
reported in AIR 1959 SC 1376, Mr. Justice 
K. Subbarao (as his Lordship then was), 
observed at page 1382 that “no attempt 
was made by the appellants to file any 
affidavit in the High Court, sworn to by 
persons who had attended the meetings 
addressed by the Chief Minister and 
heard him making the said statements. 
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In the circumstances it must be held that 
it has not been established by the appel- 
lants that the Chief Minister made the 
speeches indicating his closed mind on 
the subject of nationalization of bus trans- 
port in Krishna District, Hooghly. If 
these newspaper cuttings are excluded 
from evidence. factual basis for the appel- 
lant’s arguments disappears”. A refer- 
ence may also be made to the case of 
Harbhajan Singh v. State of Punjab, re- 
ported in AIR 1961 Punj 215 wherein Mr. 
Justice Tek Chand observed at page 22L 
that “the presumption of genuineness at- 
tached under this section (Section 81 of 
the Indian Evidence Act) to a newspaper 
cannot be treated as proof of the facts 
reported therein, as a statement of a fact 
contained in a newspaper is merely hear- 
say and therefore inadmissible in evi- 
dence, in the absence of the maker of the 
statement appearing in court and depos- 
ing to have perceived the fact reported’ 
“I respectfully agree with the principles 
laid down in the aforesaid cases and hold 
that the publications impugned have not 
been legally proved. The publications 
impugned should have been properly 
proved by the complainant by producing 
an attested copy of a declaration by the 
accused in his capacity as an editor of 
the fortnightly under Section 5 of Act 
XXV of 1867 to establish that he was the 
editor of the newspaper concerned. The 
result is that there has been a non-con- 
formance to the procedure established by 
law in disposing of the case by the court 
below. In the well-known. case of Taylor 
v. Taylor reported in (1876) 1 Ch D 426, 
Jessel M. R. observed at p. 431 that “when 
a statutory power is conferred for the 
first time upon a court, and the mode of 
exercising it is pointed out, it means that 
no other mode is to be adopted Mccbeabousck 
The said principles were approved of and 
applied by their Lordships of the Judicial 
Committee in the case of Nazir Ahmed v. 
The King Emperor, reported in 63 Ind 
App 372 = (AIR 1936 PC 253 (2)). Lord 
Roche, delivering the. judgment of the 
Jidicial Committee, observed at pages 
331 and 382 (of Ind App) = (at p. 257 of 
AIR) that- “the rule which applies is a 
different and not less well recognized 
rule viz., that where a power is given to 
do a certain thing in a certain way the 
thing must be done in that way or not at 
all. Other methods of performance are 
necessarily forbidden”. In a later deci- 
sion the Supreme Court again reiterated 


the said principles when in the case of`- 


State of Uttar Pradesh v. Singhara Singh, 
reported in AIR 1964 SC 358, A. K. Sarkar 
J. (as his Lordship then was) delivering 
the judgment of the court observed at 
p. 361 that “the rule adopted in (1876) 1 
Ch D 426 is well recognized and is found- 
ed on sound principle. Its result is that 
ff a statute has conferred a power to do 


Union of India v, Baijnath 


have been enacted”. 


. which seeks 


A. I. R. 


an act and has laid down the method in 
which that power is to be exercised, it 
necessarily prohibits the doing of the act 
in any other manner than that which has 
been prescribed. The principle behind 
the rule is that if this were not so, the 
statutory provision might as well not 
I respectfully agree 
with the said observations and I hold, in 
the facts and circumstances of the pre- 
sent case, that there has been a mistrial 
due to the’ reception and consideration 
of inadmissible evidence and the resultant 
non-conformance to the procedure esta- 
blished by law,  vitiating the ultimate 
order of-acquittaL The same is accord- 
ingly liable to be set aside and the case 
should go back to the court below for 
proper trial in accordance with law. 

6. .In view of my above findings, 
it is not necessary for me to determine the 
other points raised by the learned counsel 
appearing on behalf of the respective 
parties and I make it quite clear that I 
make no observations as to the merits 
thereof. 


7. In the result, I allow the ap- 
peal; set aside the order dated the lith 
June, 1968, passed by Sri J. N. Bhatta- 
charya, Magistrate, Ist Class, Burdwan, 
in Case No. C. R. 1344 of 1965, acquitting 
the aecused-respondent of the charge 
under Section 500. LP.C.: and I Gitrect 
that the case shall go back to the court 
below for being tried expeditiously and 
in accordance with law, in the light of 
the observations made above, by some 
other magistrate to whom the case is to 
be assigned by the learned Sub-Divisional 
J udicial Magistrate, Burdwan. 

8. The records are to go down as 
early as possible. 

Appeal allowed. 
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-i -Union of India and another, Peti- 
tioners v. Baiinath Sarda, Opposite Party. 


Civil Revn. No. 3939 of 1965, D/- 
28-1-1970. 

(A) Civil P. C. (1908), S. 80 — Notice 
— Words “in respect of any act purport- 
ing to be done” cover not only past act 
but also future act — Suit for injunction 
— Non-compliance with S. 80 — Suit is 
not’ maintainable. AIR 1960 Pat 530, 
Dissented from. 


A suit in which the act of Govern- 
ment in issuing notice is challenged and 
injunction against giving 
effect.to that notice is not maintainable 
when no notice as contemplated. under 
S. 80 is given. AIR 1960 Pat 530, Dis- 
sented from. Case Law discussed. 

(Paras 5, 6 and 7} 
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(B) Constitution of India Art. 299(1) 
— Contract between Govt. and private 
person required to be in writing «te. — 
Provisions of Art. 299(1) not complied 
with — Contract is void. | 

There can be no implied contract be- 
tween the Government and any other 


person, the reason being that if such an. 


implied contract were allowed, that would 
in effect make Art. 299(1) useless,. for 
then a person who had a contract with 
Government which was not executed at 
all in the manner provided in Art. 299( 1) 
could get away by saying that an inplied 
contract may be inferred. No question 
of. ratification or estoppel arises im such 
a case. Case law discussed. (Fara 9) 
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Ajay Kumar Basu, y 
B. C. Dutt, B. N. Mukherjee and Mahan 
K. Ghosh. for Opposite Party. 


SABYASACHI MUKHARJY, J.:— 
On the 17th February, 1964 Baijnath 
Sarda, the respondent herein, instituted 
Title No. 5 of 1964 in the Sth Court of 
the Subordinate Judge, ‘Alipore against 
the Union of India and the Chief Operat- 
ing Superintendent, South Eastern Rail- 
way. The plaintiff’s case as made in the 
plaint, is as follows:— 


The plaintiff is a mine -owner and 
deals in minerals ores which he des- 
patches to various places in and outside 
India and that he was given a private 
siding of 200 ft. at Neamundi on the 
South Eastern Railway for the pu-pose 
of handling of Wagons meant for the des- 
patch of his goods. The plaintiff further 
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stated that on an application being made 
on or about 8th April, 1959 for an exten- 
sion of the said siding by at least 1000 ft. 
or more. the defendants namely, the peti- 
tioners herein, had granted an extension 
by 250 ft. The plaintiff has asserted that 
the Railway Administration had agreed 
to extend the said siding by 650 ft. for 
which the -plaintiff deposited necessary 
costs of: preparation of plan and estimate 
but the said extension had not been grant- 
ed. On the 19th of August, 1963 the 
Railway Administration issued a notice 
upon the plaintiff intimating that the said 
siding which had been exclusively allot- 
ted to. the plaintiff would be thrown open 
to the public within six months from the 
date of the notice, that is to say, from the 
18th February, 1964. The plaintiff has 
further alleged that the extension of the 
siding was made at his own cost and if 
the said siding is not kept for his exclu- 
sive use and possession, his business 
would suffer. Since the Railway did not 
complete the construction to the extent 
of 650 ft. the plaintiff claims that the 
plaintiff is entitled to sue for specific per- 


‘formance of contract and/or damages and 


he reserved his right to institute a sepa- 
rate proceeding in respect of the same. 
In the context of the controversy that has 
to be resolved in the present rule, it is 
necessary to set out certain averments 
made in the plaint. Paragraphs 26 and 
of the plaint are in the following 
erms: 


“26. The defendants’ action in serv- 
ing the said notice and/or in attempting 
to interfere with the plaintiff's aforesaid 
right to carry on business by stopping 
their siding is illegal, ultra vires and not 
according to law and the said illegal act. 
has -caused serious apprehension of inva- 
sion of plaintiffs legal rizhts and the 
plaintiff submits that unless the said act 
is restrained by appropriate injunction 
the plaintiff will suffer irreparable loss 
and damage. The matter is of very great 
urgency inasmuch as the loading of the 
plaintiffs wagons is essential for imme- 
diate supply to the ships due to arrive 
at the Calcutta Port and failure on the 
part of the Plaintiff would dislocate the 
entire contracts both inlend as well as- 
overseas. 


27. That the cause of action for the 
suit arose on 19-8-63 and day to day there- 
after the date on which the defendant 
No. 2 issued the impugned letter 
within the jurisdiction of this court at 
Garden Reach, the principal Office of the 
defendant No. 1 P. S. Matiaburuz Garden 
Reach Dist. 24-Parganas.”’ 


2. On the basis of the above aver- 
ments the plaintiff has prayed for decree 
for permanent injunction restraining the 
defendants from giving effect to the 
notice dated 19th August, 1963 and from 
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doing any act im implementation of the 
said letter dated 19th of August, 1963, 


for temporary and interim injunction on' 


the lines indicated above and other neces- 
sary consequenttal: reliefs. 

3. After the mstitution of the suit 
the respondent filed an application on the 
16th of February, 1964 under Order: 39, 
Rule 2 of the Code of Civil Procedure for 
temporary Injunction restraining the peti- 
tloners from taking over the said siding 
and/or from throwing open to the public 
the said siding and’ also restraining the 
petitioners: from giving effect to the notice 
dated 19th August, 1963 and from doing 
any act in implementation of the said 
notice. The learned Subordinate Judge 
granted am ex parte interim order on the 
17th February, 1964. The petitioners fil- 


ed written statement and also objected 


to the respondent’s petition for temporary 
injunction on, imter alia, the following 
prounds:— 

(a) that as no notice had been served 
under: Section 80: of the Code of Civil 
Procedure the suit was not maintainable 
and as such no: relief could be granted to 
the respondent in that suit. 

(b) that the alleged contract or agree- 
ment between the plaintiff and the defen- 
dants not having been executed or being 
made in accordance with law and/or in 
the form as required under Art. 299: of 
the Constitution of India or under Sec- 
tion 175(3) of the Government of India 
Act. 1935 the alleged contract or agree- 
ment was neither enforceable in law nor 
binding on the Union of India. 

(c) the injunction sought for by the 
respondent could not. be granted in view 
of Section 56(d) of the Specific Relief 
Act. a 

(d) that balance of convenience was 
not in favour of the respondent. 

4. The learned Subordinate Judge, 
6th Court at Alfpore, by his order dated 
13th June, 1965 refused to grant tempo- 
rary injunction upon his finding that 
apart from the suit being not maintain- 
able for absence of service of notice under’ 
Section 80 of the Code of Civil Procedure 
and any legal contract or agreement be- 
tween the parties, the plaintiff will not 
suffer any injury as the Railway Adminis- 
tration will provide adequate siding faci- 
lities to the ‘plaintiff. in the public siding 
at Noamundi. The plaintiff filed an 
appeal against the aforesaid order which 
was registered as Miscellaneous Appeal 
_ No. 506 of 1965 and which was heard by 
the learned. Additional District. Judge, Ist 
Court. Alinore. who by his. judgment 
dated 14th of August, 1965 allowed the 
appeal and granted a temporary injunc- 
tion as prayed for by the respondent. 
Against the said order of the learned 


Additional District Judge, this Court was 


moved under Section 115. of the Code of 
Civil Procedure and a rule nisi was issued. 
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5. The first point. that requires 
consideration im this case, is, whether the 
suit is maintainable in view of the ab- 
sence of notice under Section 80: of the 
Cade of Civil Procedure. It is. an admit- 
ted position in this case that no notice 
under Section 80 of the Code of Civil 
Procedure has been served. Section 80. of 
the Code enjoins that no suit shall he 
instituted against. the Government. or 
against the Public Officer in respect of 
any act purporting to be done by such 
Pablic Officer in his official capacity until 
the expiration of two months next after 
the notice in writing has. been, delivered 
cr left at the office of the appropriate 
Government. Mr.- B. Dutt, learned 
Advocate for the respondent, contended 
that in a suit for injunction like the 
rresent type notice under Section: 80 was 
not required to be served. He further 
contended that In any event whether 
rotice under Section 80 is required to be 
served in a case of this type is a doubtful 
proposition and that ground should not 
Cisentitle the plaintiff from obtaining 
ir-junction until the disposal of the suit. 
We are unable to accept the said conten- 
tion. In the case of Bhagchand: Dagadusa 
v. Secy. of State for India in Council, 54 
Ind App 338 = (AIR 1927 PC 176), the 
Judicial Committee of the Privy Council 
held that Section 80 of the Code of Civil 
Procedure applies to all forms of suit and 
whatever the relief sought including a 
suit for an injunction. Delivering th 
judgment of the Judicial Committee, Vis- 
count Sumner observed ‘at page 357 of 
the report (Ind App) =. (at pp. 184-185 
or AIR):— 


“The argument that a statutory pro- 
vision as to procedure is subject to some 
exception of cases, where hardship or 
even irremediable harm might be caused, 
if it were strictly applied, might be used 
with equal cogenecy in connection with a 
code fixing the admissibility of evidence 
or with a limitation section, recognizing 
rights but barring remedies. For -this, 
however, there is no. authority. The Act. 
albeit a Procedure Code, must be read in 
accordance with the natural meaning of 
its words. Section 80 is express, explicit 
and mandatory, and it admits of no im- 
plications or exceptions. A suit in. which 
(Inter alia) an injunction is prayed. is still 
“a suit” within the words of the section, 
and to read any qualification into it is an 
encroachment on the function of legisla- 
ton. Considering how Tong these and 
similar words have been read throughout 
most of the Courts in India in their literal 


sense, it is reasonable to: suppose that the 


section has not been found to work in- 
justice, but, if this is not so, it is a matter 


-3 be rectified by an amending Act 


Their Lordships think that this reasoning 
is right. To argue as the appellants did, 
that the plaintiffs had a right urgently 
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calling for a remedy, while Sectior 80 is 
mere procedure, is fallacious, for Sec- 
tion 80 imposes a statutory and urquali- 
fied obligation upon the Court. S>, too, 
the contention that the “act purtorting 
to be done by the Collector in his >fficial 
capacity, In respect of which” the suit 
was begun, was his threatened enforce 
ment of payment is fellacious also. since 
the illegality, if any, is in the order for 
recovery of the tax. If that was valid, 
there was nothing to be restrained. 
‘Hence, though the act to be restrained is 
something apprehendec in the future, the 
act alone -“in respect of which” the suit 
lies, if at all, is the order already com- 
pleted and issued.” 


6. In view of the clear provision 
of the section and in view of the clear 
pronouncement of the Privy Council, we 
are of the opinion that in the facts and 
circumstances of the instant case, notice 
under Section 80 of the Code of Civil 
Procedure was required to be served and 
the suit is bad because of non-sertice of 
the notice. Mr. Dutt drew our attention 
to the decision of the Patna High Court 
in the case of State cf Bihar v. Eaghu- 
nandan Singh, AIR 1960 Pat 530. īn the 
said decision it has been held that notice 
under Sec. 80 is not necessary for a ‘suit 
for permanent injunction restraining the 
Government from settling the għat in 
‘suit In near future. Raj Kishore Frosad, 
J.. observed at page 533 of the report, 
“The true meaning and the correct inter- 
pretation of the words, “in respect of any 
act purporting to be done”, occurring in 
Section 80 of the ‘Code, is that they cover 
only a past act and do not include 
a future act. Section 80, :as such 
comes into play only when the suit begun 
is in respect of past ‘ects, completed, -or 
begun, but incomplete. but it does not 
apply to future or threatened acts.” 






unlawful act gives rise-to a cause of 
action under Specific Relief Act io sue 
for injunction in certain cases. —Jnless 
there is an invasion or a threat to invade 
the plaintiffs right or enjoyment there 
cannot be any cause of action for re- 
straining future acts. The threat or an 
invasion ‘to the plaintiff’s right by Gov- 
ernment or officers of the Governrrent is 
an element that constitttes cause of action 
in ‘a suit for injunctior. Indeed, <n the 
present case, the plaintiff's cause of ac- 
‘tion, as mentioned in the paragrarhs 26 
and 27, is the service cf the notice dated 
16th of August, 1963. This is én act 
which has been done by the defendants 
or the afficers of the defendants. There- 
‘fore, in the words of the judicia 

mittee, though the act to be restrained 
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is something apprehended in the future, 
but the act in respect of which a suit lies, 
if at all, is,-in this case the notice dated 
16th August, 1963, which is an act al- 
ready completed and issued. Therefore, 
it is not possible, to accept the reasoning 
of the aforesaid Patna High Court deci- 
sion. Mr. Dutt also drew our ettention 
to a Bench decision of the Gujarat High 
Court in the case of Bai Jilekhabai v. 
Competent Officer (Evacuee Interest Se- 
paration), AIR 1961 Gui 85. There the 
Gujarat High Court held that wkere the 
Plaintiff does not seek to set aside any 
order of the public officers concerned or 
seek to declare Ilegal ary of their acts 
but merely seeks an interim injunction 
pending the disposal of the sui to re- 
strain them from parting with certain 
moneys, the snit is not in respect of any 
act done by the public officer or one in 
which an act of a public officer & either 
challenged or sought to be set aside and 
therefore is not a suit to which 5. 80 of 
the Code of Civil Procedure car apply. 
Gujarat High Court observed at rage 785 
of the report — “We have to see whether 
these principles are applicable to the 
instant case. If we look at the tlaint in 
the instant case. it is clear that in the 
plaint no act of either defendant No. 1 
or defendant No. 2 is being challenged. 
The plaintiffs do not seek to set aside 
any order of either deferdant No. 1 or 
defendant No. 2 or to declare illegal any 
of the acts of either defendant No. 1 or 
defendant No. 2. It merely seeks an 
interim injunction pending the disposal of 
the suit to restrain defendants Noa 1 and 
2 from parting with certain moneys.. An 
Interim injunction can always be prayed 
for even after the suit is filed. These 
facts are conceded both by the learned 
counsel for the appellants and the learned 
counsel for the respondents. The suit 
which is not in respect of any act done 
by a public officer and in which no act 
of a public officer is either challenged or 
sought to be set aside is ‘not a suit to 
which Section 80, C. P. Code, can apply. 
Even if the prayer for injunction *s delet- 
ed from the plaint. the plaintiff could 
have applied for a tempcrary in*unction 
after the suit was filed and during the 
hearing of the suit. We are, tkerefore, 
of the opinion that Section 80. €C. P. Code 
is not applicable and the suit is not bad 
on the ground that no rotice hed been 
given to defendants Nos. 1 and 2” 


7. The facts of that czse are 
entirely different from the facts of the 
instant case before us. Therefcre the 
principle enunciated by the Gujarat deci- 
Sion can have no application to this case. 
This is clearly a suit challenging the act 
of the Government in issuing notice dated 
16th August, 1963 and it seeks intunction 
from giving effect to that notice which 
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has already been issued on the 16th of 
- August, 1963. That being the true 
character of the suit provisions of Sec. 80 
clearly apply to the facts of this case. In 
that view of the matter the suit is not 
maintainable and as such in the suit the 
plaintiff was not entitled to any relief 
pending the disposal of the suit. We are 
therefore of the opinion that the learn- 
ed Additional: District Judge was clearly 
in error on this aspect of the matter. 


8. The next question Is, whether 
there is any formal document executed on 
behalf of the Union of India in compliance 


with Art. 299(1) of the Constitution of» 


India and if not, what is the consequence 
thereof in this application. The -learned 
Subordinate Judge had come to the con- 
‘clusion that as there was no contract or 
agreement between the parties because of 


non-compliance with Article 299(1) of the. 


Constitution the plaintiff was not entitled 
to any relief in the suit. Learned Addi- 
tional District Judge came to the conclu- 
sion that it could not be said that the 
plaintiff has no prima facie case on this 
ground to go to trial. It may be men- 
tioned that the plea that there was no 
document in compliance with Art. 299(1) 
of the Constitution of India was not ori- 
ginally taken in the written statement by 
the Union of India. Later on by an 
amendment of the written statement the 
plea was introduced. The said amend- 
ment of the written statement was the 
subject-matter of a rule in this High 
Court. We were told that the said rule 
has since been disposed of and the order 
for amendment has been upheld. Learn- 
ed Additional District Judge in his judg- 
ment referred to the decision in the case 
of Union of India v. Rallia Ram, AIR 1963 
SC 1685. No formal contract in the name 
of the President of India nor any formal 
document in compliance with Art. 299(1) 


of the Constitution of India giving the ` 


plaintiff the rights claimed in the suit 
was shown to us. It appears that the sid- 
ing in question was the property of the 
Railways. If the plaintiff has acquired 
any right in respect thereof it must be 
either by sale, lease, licence or by any 
contract. Mr. Dutt, learned Advocate for 
the respondent, has argued before us that 
there can be a contract between the Gov- 
ernment and the plaintiff if that position 


has been accepted by the Government and - 


work has been done even though there 
was non-compliance with Art. 299(1) of 
‘the Constitution of India. Mr. Dutt relied 
on the decision in the case of Chattur- 
bhui Vithaldas v. Moreshwar Parashram, 
AIR 1954 SC 236. Mr. Dutt next con- 
tended that there can be a contract by 
correspondence and as there were some 
letters in this case written on behalf of 
the Railways. it was apparent that there 
was a contract. Mr. Dutt lastly contend- 
ed with reference to the rules and the 
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forms contained in the Indian Railways 
Code that the notice given by the Rail- 
ways in this case clearly indicated that 
the Railways were proceeding on` the 
basis that there was a contract in respect 
of private siding with the plaintiff and 
the notice was given in terms òf the same. 
Before the aforesaid contentions urged on 


' behalf of.the respondent are considered, 


it is necessary to state that this is not a 
suit based on either Section 70 or Section 
65 of the Indian Contract Act. It is a suit ` 
based on assertion of the plaintiff’s rights 
on the private siding which is the pro- 
perty of the defendant. Plaintiff's rights 
must therefore be the rights granted by 
transaction either in the nature of sale, 
er lease, or licence or contract. The ob- 
servations of the Supreme Court in the 
case of AIR -1954 SC 236 (supra) upon 
which Mr. Dutt strongly relied were ex- 
plained by the Supreme Court in the case 
of State of West Bengal v. R. K. Mondal 
& Sons, AIR 1962 SC 779. Referring to 
the observations of Bose, J., in the afore- 
said decision Gajendragadkar, J., in the 
last mentioned case at page 783 of the 
report observed: 


. “AIL that this Court meant by the 
said observation was that the contract 
made in contravention of Art. 299(1) could 
be ratified by the Government if it was 
for its benefit and as such it could not 
take the case of the contractor outside the 
purview of Section 7(d) The contract 
which is void may not be capable of rati- 
fication.. but, since according to the Court 
the contract in question could have been 
ratified it was not void in that technical 
sense. That is all that was intended by 
the observation in question. We are not 
prepared to read the said observation or 
the final decision in the case of Chattur- 
bhuj, 1954 SCR 817 = (AIR 1954 SC 236) 
as supporting the proposition that not- 
withstanding the failure of the parties to 
comply with Art. 229(1) the contract 
would not be invalid. Indeed, Bose, J., 
has expressly stated that such a contract 
cannot be enforced against the Govern- 
ment, and is not binding on it.” 


‘In the aforesaid decision the Supreme 


Court has observed that failure to comply 
with the mandatory provision of Sec- 
tion 175(3) of the Government of India 
Act, 1935 which is similar with the provi- 
sion of Art. 299(1) of the Constitution 
makes the contract invalid. In the case 
of AIR 1963 SC 1685 (supra) the Supreme 
Court has observed that there can be a 
contract in terms of Section 175(3) of the 
Government of India Act, 1935 by means 
of correspondence.. Supreme Court ob- 
served at page 1689 of the report: i 


“Section 175(3) does not In terms re- 
quire that a formal document executed 
on behalf of the Dominion of India. and 
the other contracting party. alone is effec- 
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tive. In the absence of any direction by 
the Governor-General under Sec. 175(3) 
of the Government of India Act prescrib- 
ing the manner, a valid contract may 
result from correspondence if the requi- 


site conditions are fulfilled. The con- 


tracts for sale of ‘War disposal” goods 
were not directed by the Governor-Gene- 
ral to be made by a formal document 
executed on behalf of the Governor-Gene- 
ral as well as by the purchasing party. 
It is true that Section 175(3) uses the ex- 
pression “executed” but that does not by 
itself contemplate execution of a formal 
contract by the contracting parties. A 
tender for purchase of goods in parsu- 
ance of an invitation issued by or on be- 
half of the Governor-General of India 
and acceptance in writing which is ex- 
pressed to be made in the name of the 
Govenor-General and is executed on his 
behalf by a person authorised in thet be- 
half would conform to the requirements 
of Section 1'75(3).” 


9, In the case of K. P. Chowchury 
v. State of Madhya Pradesh, AIR 1967 SC 
203 the Supreme Court has observed that 
in view of Art. 299(1) of the Constitution, 
there can be no implied contract between 
the Government and any other person, 
the reason being that if such an implied 
contract between the Government and 
any other person were allowed, that 
would in effect make Art. 299(1) useless, 
for then a person who had a contract with 
Government which was not executed at 
all in the manner provided in Art. 299(1) 
could get away by saying that an implied 
contract may be inferred. The Supreme 
Court further observed that if the con- 
tract between. the Government anc an- 
other person was not in compliance with 
Art. 299(1) it would be no contract et all 
and could not be enforced either br the 
Government or by the other person as a 
contract. In the case of Mulamchand v. 
State of Madhya Pradesh, AIR 1968 SC 
1218, the Supreme Court has held that 
the provisions of Section 175(3) of the 


iGovernment of India Act, 1935 or the 


corresponding provisions of Art. 29901) of 
the Constitution of India are mandatory 
in character and contravention of hese 
provisions -nullifies the contracts and 
makes them void. The Supreme Court 
further observed that in those circum- 
stances there is no question of estcppel 
or ratification. Reliance was also placed 
on the decision of the Madras High Court 
in the case of S. Rajam v. Indian Union, 
AIR 1966 Mad 235. It appears from. the 
aforesaid decisions that the provisiors of 
Art. 299(1) of the Constitution are manda- 
tory in character. Any contract “upon 
which a person relies against the Govern- 


ment must be in compliance with that pro- 


vision of the Constitution. There cannot 
be any question of ratification of swha 
contract, which is not in compliance with 
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that provision. Such compliance with arf. 
299 (1) of the Constitution may in a parti- 
cular case be fulfilled even in a case 
where the contract has been entered into 
by correspondence provided taking the 
eritire correspondence in the background 
of a particular case it appears that there 
has been compliance with Art. 299(1) of 
the Constitution. In a particular’ case 
where the Government has received bene- 
fits in respect of an agreement which fs 
not in compliance with Art. 299(1) of the 
Constitution. the Government may be 
liable under certain provisions of law to 
the party from whom the benefits were 
received by it. Such questions might 
arise in a suit based on Section 70 or 65 
of the Indian Contract Act. As mention- 
ed hereinbefore there is no formal con- 
tract in compliance with Art. 299(1) of 
the Constitution of India in this case, em~ 
bodying the terms upon which the plain- 
tiff now sues the defendant. Certain cor- 


- respondence have been annexed with the 


petition and the affidavits and were placed 
before us. From such correspondence it 
does’ not appear that there was compli- 
ance with Art. 299(1) of the Constitution 
in respect: of any contract embodying the 
rights of the plaintiff upon which the 
plaintiff is now suing the Government. 


10. There is however another as- 
pect of the matter. Mr. Dutt, learned 
Advocate for the respondent, submitted 
before us that from the notice dated 16th 
of August, 1963 it appears that the Gov- 
ernment was proceeding upon the basis 
that there was a contract between the 
parties. Mr. Dutt drew our attention to 
Rule 1804 in Chapter XVIII in the Indian 
Railway Code. He also placed before us 
the Appendix XIII appearing in the said 
Railway Code which gives specimen form 
of agreement for an assisted/private sid- 
ing. It appears from clause 11, sub- 
clause (b) of that form that Railway can 
close a private siding by giving six 
months’ notice. It further appears that 
the closure can be made if it is consider- 
ed by the Railway Administration in the 
interest of the public that the siding 
should be closed, and such decision of the 
Railway Administration should be conclu- 
sive evidence. As mentioned herein- 
before no agreement in this form was 
produced before the learned Subordinate 
Judge or the learned District J udge or 
before us. We are prepared to give: Mr. 
Dutt’s client opportunity to produce be- 
fore us ‘such an agreement if there was 
such an agreement in existence. Mr. 
Dutt’s client was unable to do so. Quite 
apart from the argument that there was 
no agreement in the form required and 
as such there was no contract between 
the plaintiff and the Government it 
appears from the sub-clause (b) of clause 
11 of the said specimen form of agree- 
ment that if there was such an agreement 
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then the Government can close it down 
by giving six months’ notice and on this 
aspect the decision of the ‘Government 
would be considered final. If that is the 
agreement between the parties and the 
notice has been given in compliance ‘with 
that clause we fail to appreciate how can 
it be said that the Government has acted 
illegally or how there can be an injunc- 
tion restraining the Government from 
giving :effect to that notice.. It has to be 
noted further that there is no averment 
that the notice dated 16th of August, 1963 
was issued without fulfilling any condi- 
tion required to be fulfilled under clause 


11, sub-clause {b) of the specimen form _ 


of agreement. This aspect of the matter, 
however, ‘was not urged before nor 
considered ‘by the learned Additional Dis- 
trict Judge. 


11. In view of the previsions of 
the Art. 299(1) of. the ‘Constitution of 
India and in view of the several decisions 
referred to hereinbefore it appears to us 
that the plaintiffs case is of a very 
doubtful nature. It was not necessary 
for the Courts below and equally is it not 
necessary for us to determine at this 
interlocutory stage finally whether the 
‘plaintiffs suit would fail on this ground 
but it is important to bear in mind that 
on this aspect of the matter the plaintiff's 
‘ease is not free from doubt and is of a 
very doubtful nature. As we have held 
the suit is not maintainable because of 
non-service of notice under Section 80 of 
the Code of Civil Procedure and in view 
of the doubtful nature of the plaintiff's 
ease for non-compliance with Art. 2991) 
of the Constitution of India, we are of the 
opinion that the plaintiff was not entitled 
to succeed in obtaining an injunction in 
the suit, which it- appears has already 
continued over four years. We are there- 
fore of the opinion that the learned Addi- 
tional District Judge acted illegally and 
with material illegality in „setting aside 


the order of the learned ‘Subordinate’ 


Judge in an appeal from the dacision of 
the learned ‘Subordinate Judge of the 6th 
‘Court, Alipore, In view of the mandatory 
provision of ‘Section 80 of the Code of 
Civil Procedure and in view of the doubt- 
ful nature of the plaintiffs case under 
Art. 299(1) of the Constitution. Learned 
Subordinate Judge had held that on.a 
balance of convenience the plaintiff would 
not suffer if no injunction is granted. 
Learned Additional District Judge has 
reversed that finding of fact. In view of 
our decision on the first two points refer- 
red to hereinbefore, it is not necessary 
for us to consider this aspect of the 
matter. nor is it necessary for us to con- 
sider whether the suit is bad in view of 
non-compliance with Section 56, clause 
(d) of the Specific Relier Act. 


12. In the view we have taken 
this application must succeed, The Rule 


is accordingly made. absolute and the 
order o the learned Additional District 
Judge dated 14th of August, 1965 is here- 
by set aside and the order No. 53 dated 
I8th of June, 1955 of the learned Sub- 
ordinate Judge, 6th Court, Alipore, is 
restored. In the facts and circumstances 
of this vase there will be no order as to 
costs. Let the records go down :as soon 
as possible. i 
ARUN K. MUKHERJEA, J.:— 13. 
I agree, : 
Revision allowed, 





AIR 1971 CALCUTTA 62 (V 58 C 9) 
l T. K. BASU, J. À 
_ Bird and Co. (Private) Ltd, Peti- 
Honer v. Assistant Collector of Customs 


for Export, Calcutta and others, Respon- 
dents. 

Matter- No. 461 of 1968, D/- :8-5-1970. 

(A) Customs - Act (1962), S. 50 — 
Section merely states the duty of exporter 
— It does not deal with misdeclaration in 
a shipping bill (Para 15) 

(B) Customs Act (1962), S. 11 @) — 
Notification under, No. G:S.R. 1422 (No. 
135-Cus,F No. 2/3/63- Customs -VII-Cus- 
toms), D/- 3-10-1964 — ‘Notification pro- 
hibits exports to South Africa alone un- 
like the earlier Notification — Hence ex- 
porter to places outside South Africa even 
if he knows that those goods ‘are ultimate- 
ly to get into ‘South Africa does not con- 
travene the notification. (Para 16) 


Cases Referred: Chronological . Paras 
(1915) AIR 1915 Bom 232 (V 2) = 

ILR 40 Bom 301, Karl Ettlinger 

‘& Co. v. Chagandas & Co. 19 


P. P. ‘Ginwalla, for Petitioner; ‘G. P, 
Kar, for Respončents. 

ORDER :— The petitioner Bird & 
Compary (Private) Limited carries on 
business, inter alia, in the purchase and 
Sale and export cf jute fabrics. 


2. According to the petitioner, by 
an exchange of telegrams it agreed to sell 
and South African Canvas Co. (Pt) Ltd., 
a Company carrying on business, inter 
alia, in South Africa agreed to buy 50,000 
yards of Hessian cloth of certain specifi- 
cations c & f Lourenco Marques and 
another consignment of 50,000 yards of 
Hessian cloth of certain other specifica- 
tions c & £ Lourenco Marques. 


‘3. Tt is the case of the petitioner. 
that the ultimate destination of the -goods 
was unknown to the petitioner at the time 
the contract was concluded. In any 
event, the petitioner would have discharg- 
ed all its obligations under the aforesaid 
agreement if the petitioner has shipped 
the said goods to Lourenco Marques and 
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the petitioner was not 
their ultimate destination. 

4, Thereafter om or about the 5th 
July, 1367 the petitioner received from: 
the South African Company two: purchase 
notes dated the 29th June, 1967 From 
which the petitioner came: to know foc the 
first time that the ultimate destinaticn of 
the goeds was. Swaziland. Owing to an 
oversight, however. the petitioner dic nat 
have tke registration of the agreement 
amended as regards the ultimate destina- 
tion of the goods.. 

5. On the 25th August, 1967, the 
petitioner filed two: shioping bills: with 
the Customs authorities. in respect oë the 
said shipments. In the shipping: bills. the 
petitioner correctly stated the ultimate 
destination of the goods. as: Swaziland. 

6. The Customs authorities, how- 
ever, refused to. pass: the goods: for ship- 
ment and ultimately issued, om or about 
the 30th: September, 1967, a notice to show 
cause why the said goods should mct be 
confiscated under Sectiom 113(d) of the 
Customs. Act, 1962: and why the petitioner 
should not be held liable to pay pemalty 
under Section t14 thereof 

T.. This notice to. show cause Issu- 
ed by the Assistant Collector of Customs 
for Export Department to the petitbner 
alleges in the opening paragraphs that, in 
the past, the petitioner had been export- 
ing goods to South. Africe by misdeclering 
their destination im the relevant shipping 

bills. This: allegatiom was made with 
~ reference to: certain files which had’ deen 
seized by the Customs. authorities Yom 
the petitioners custodiy. Thereafter, the 
notice to: show cause proceeds. to state as 
follows:— 

“13. It, therefore, appears that M/s. 
Bud & Co. {FPF} Ltd. have been exporting 
to South African and’ Seuthern Rhodesia 
misdeclaring: the destination om the refa- 
tive shipping bills and &. R. forms and 
the goods. covered! by the present shiping 
bill are also: for export to South Africa. 


concerned with: 


14. Exports to: South Africa are prohi- — 


bited In terms of the Government‘ of 
India Notification Customs No. 135 dated 
the 3rd October 1964, which has super- 
seded the earlier Notification Ne. 2-(6) 
46-1 and 2-C(6)/46-2 dated the I7th July, 
1946. This: prohibitiom Fas been imposed 
in terms of Section 11 of the Customs 
Act, 1962: 

15. In the context of this prohibition 
it appears that M/s. Bird & Co. (P) Ltd. 
have filed these two shipping bills under 
reference im am attempt at exporting the 
goods to South Africa in. contravention of 
the aforesaid prohibition and pursuant 
to that attempt have misdeclared the dəsti- 
nation of the goods. on the shipping oills 
and the relative G. R. Forms Ca. C 382640 
and 382642 knowing the declaration to be 
false. Because of this misdeclaratior an 
attempt at export in contravention of the 
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prohibition under Section 11. Customs: 
Act. 1962 the goods under reference have 
been renderedi liable to: confiscation. under 
Sectiorr. 113d); thid and: M/s. Bird & Co. 
(P:) Ltd. liable to penal’ action under 
Sectiom 114 ibid.” . 


8- = Ñ is this notice to show cause 
which is challenged! before me <n this 
application. 


§ P. P. Ginwalla apvearing: on be- 
half of the petitioner draws my attention 
to the Notification No. GS.R. 1422 (No. 
135-Cus/F. No. 2/3/63-Customs VIU-Cus- 
toms), dated the 3rd October, 1964 issued 
by the Government of India in the Minis- 
try of Finance which is referred to in the 
notice to show cause. The material por- 
tion of the Notification. is in the folowing 
terms:-— = - 

“In. exercise of the powers conferred 
by sub-section (i) of Section 11 o the 
Customs Act, 1962 (52 of 1962) and in 
supersession of the notifications >of the 
Government of India in the late Cepart- 
ment of Commerce No. 2-C(6)/46-1 and 
No. 2-€(6)/46-2 (Both dated the 17tk July, 
1946) the Central Government, being 
satisfied that it is conducive to the inte- 
rests of the general public so to do. here- 
by prohibits the exports to and imports 
from the Republic of Soutk Africa of all 
goods:” 

I0. Then. follows a list of goods to 
which the abeve prohibition do2s not 
apply. 

Il. Reference is: also made im this - 
connection tœ the earlier Notification 
dated the 17th July, 1945 whicn was 
superseded by the Notification dated the 
3rd October, 1964. In the 2arlier- Notifi- 
cation dated the 17th July, 1946. the 
material portion read. as fo_lows:— 

“In exercise of the powers. conferred 
by Section 29 of the Sea Customs. Act, 
1878 (VIII of 1878), the Central Govern- 
ment is pleased— 

. (a) oss one Ce sae 2-0 vee eos 

(b) to prohibit the taking by sea or 
by Iand out of British India of goods from 
whatever place arriving which are Cestin- 
ed for any port or place in the Union of 
South Africa or in respect of which the 
Chief Customs Officer is satisfied that the 
goods although destined for a port or 
place outside the Union of South Africa 
are intended to be taken to the Unon of 
South Africa.” . 


12. With reference to the contrast 
in the language between the earlier Noti- 
fication and present Notification, Mr. Gin- 
walla submits that whereas under the 
earlier Notification the prohibition with 
regard to export not only extended to 
goods which were. destined for South 
Africa. but was. also wide enough to: cover 
those goods in respect of which the Chief 
Customs Officer 1s satisfied that although 
the goods were destined for a place out- 
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side South Africa they were ultimately 
intended to be taken to South Africa. 
Whereas under the present Notification 
the prohibition only relates to export of 
goods to South Africa. Under the present 
Notification there is prohibition with re- 
gard. to the export to the Republic -of 
South Africa of all goods save for those 
mentioned in the Proviso. If the goods 
are exported to any place which is not in 
South Africa. the fact that they may ulti- 
mately find their way to the South Africa 
is irrelevant in the. context of the present 
Notification dated the 3rd October, 1964 
and does not amount to any contravention 
thereof. It is further submitted that even 
if the petitioner knew that some of the 
goods which are being exported to a place 
outside South Africa were ultimately to 
get into South Africa, that would not 
amount to a contravention of the prohi- 
bition contained in the Notification dated 
the 3rd October, 1964. 

13. Coming to the facts of the pre- 
sent case Mr. Ginwalla submits with refe- 
rence to the telex messages and com- 
munications annexed to the petition and 
the contract contained in the purchase 
notes that the destination of the goods in 
so far as the petitioner was concerned 
was Laurenco Marques in ‘transit to 
Swaziland. It was- not disputed by Mr. 
' Kar appearing on behalf of the Customs 
authorities that both Laurenco Marques 
and Swaziland were outside South Africa. 
Consequently, it was submitted that on 
the face of the documents relating to the 
contract, the goods were destined for a 
place outside South Africa.. Therefore, 
there has been no contravention of the 


Notification dated the 3rd October, 1964. . 


14. Mr. G. P. Kar appearing on 
behalf of the Customs Authorities drew 
my attention to Section 50 of the Customs 
Act, 1962 which is in the following terms: 


“50. Entry of goods for exportation.—- 
(1) The exporter of any goods shall make 
entry thereof by presenting to the proper 
officer in the case of goods to be exported 
in a vessel or aircraft. a shipping bill, and 


. _in the’case of goods to be exported by 


land, a bill of export in the prescribed 
form. 


(2) The exporter of any goods, while 
presenting a shipping bill: or bill of ex- 
port, shall at the foot thereof make and 
subscribe to a declaration.as to the truth 
of its contents.” 


According to Mr. Kar the petitioner has 
misdeclared the destination of the goods 
and consequently violated the provision 
of Section 50 of the Act. 


15. I am unable. to accept this 
contention of Mr. Kar. All that Section 
50 of the Act requires is that an exporter 
should file a shipping bill and subscribe 
to a declaration at the foot thereof that 
. the contents are true. This Section, ‘in 
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my view, has nothing to do with the ques- 
tion of misdeclaration in a shipping bill 
for which there are other provisions in 
the Act. Further it is to be noted that, 
on the face of the notice to show cause, 
the petitioner has not been charged with 
any violation of Section 50 of the Act. 

16. In my view, the contention of 
Mr. Ginwalla is well founded. The pro- 
hibition contained in the Notification 
dated the 3rd October. 1964 is only in 
respect of exports to South Africa. I do 
not see how on the basis of the ocu- 
ments annexed to the petition it can be 
said that the goods in the instant case 
were being exported to South Africa. 
Admittedly, both Lourenco Marques and 
Swaziland are outside South Africa. In 
view of the contrast between the language 
of the earlier Notification and the pre- 
sent Notification even if the petitioner 
knew that the goods were ultimately’ to 
find their. way into South Africa, this 
cannot be held to be a contravention of 
the present Notification. Consequently, 
it must be held that even taking the alle- 
gations in the notice to be correct, they 
do not constitute any offence of contra- 
vention of the Notification dated the 3rd 
October, 1964. The impugned notice to 
show cause must be struck down on this 
ground. | 

17. This contention of Mr. Gin- 
walla, therefore, succeeds, 


18. Mr. Ginwalla further submit- 
ted that the Notification dated the 3rd 


. October, 1964 is invalid as being in con- 


travention of Section 11 of the Customs 


Act, 1962. According to this contention, 


Section 11(1) of the Act authorises the 
Central Government to prohibit either 
absolutely or subject to such conditions as 
may be specified in the Notification, the 
import or export of goods of any “speci~ 
fied description”. In other words it is 
not permissible to impose a blanket pro- 
hibition of all goods subject to certain 
exceptions. It is not permissible to. say 
what. goods are not prohibited. The Noti- 
fication must specify the goods that are 
prohibited. - 

19. Reliance was placed in this 
connection cn a decision of the Bombay 
High Court in the case of Karl Ettlinger 
& Co. v. Chagandas & Co., reported in 
AIR 1915 Bem 232 as an authority for the 
proposition that such a Notification must 
specify the goods nominatim. 


20. Lastly, it was argued by Mr. 
Ginwalla that the purposes specified in 
the Notification dated the 3rd October, 
1964 do not come within any of the pur- 
a indicated in Section 11(2) of the 

ct. 


21, Having regard to my decision 
on the first question, I am not inclined 
to express any opinion on the merits of 
these contentions. I make it clear, how- 
ever, that it will be open to the petitioner 
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to have these questions adjudicated in an 
appropriate proceeding, if so advised. 


22: In the result.’ this app-ication 
succeeds and the Rule is made absolute. 


There will be a Writ in the nature of 


Mandamus directing the respondents to 
forthwith recall, cancel. and withdraw 
the notice to show cause dated tke 30th 
September, 1967 issued by the resp ondent 
No. 1 and a Writ in the nature of prohi- 
bition restraining the respondents from 
giving any effect to the said notice. The 
respondents would, however, be at liberty 
to proceed according to law. 


23. - There will be no order as to 
costs, . 

Petition alowed. 
cae 
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AMARESH ROY AND S. K. DATTA, JJ, 


l Aditya Kumar De Chowdhury, Ap- 
pellant v. Narayandas De Chowdhury, 
Respondent. 


- A. F. O. o. No. 331 of 1961, D-2 25-3- 
` 0970. 


(A) Registration Act (1908), S. 17 (1) 
(b) —- Compulsory registration of awar 
=~ Agreement for reference to arkitrator 
to effect partition of immoveable property 
showing that award itself was to effect 
separation of title of parties — Award is 
compulsorily registrable when pzoperty 
involved is valued at Rs. 100/- amd up- 
wards. AIR 1945 Cal 19, Rel. on. 
Fara 7) 


(B) Registration Act (1908), Ss. 49 
and 17 (1) (b) -~ Unregistered awar 
which is compulsorily registrable under 
S. 17 (1) (b) cannot be admitted im evi- 
dence nor can a decree be passed in terms 
of the award under S. 17, Arbitraticn Act. 
AIR 1958 Pat 252 (FB), Dissented & AIR 
1949 Pat 393 & AIR 1948 Pat 320 & AIR 
1945 Cal 19 & AIR 1934 Cal 815 & AIR 
1967 Andh Pra 257 (FB), Followed; AIR 
1960 SC 629, Explained. (Fara 9) 


(C) Registration Act (1908), S. 25 — 
Delay of more than four months for regis- 
tration of document — Provisions of S. 
25 are imperative and Court cannot ex- 
tend time for registering an award. 

(Para 15) 


Cases Referred: Chronological 
(1967) AIR : 1967 Andh Pra 257 
(V 54) = (1966) 2 Andh WR 361 
(FB), M. Venkataratnam v. M. - 
Chelamayya LL 
(1960) AIR 1960 SC 629 (V 47) = 
(1960) 2 SCR 810, Champalal v, 
Mst. Samarathbai g - E2 
(1958) AIR 1958 Pat 252 (V 45) = 
ILR 37 Pat 252 (FB), Sheonarain 
Lal v. Prabhu Chand 9 
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Paras 


Aditya Kumar v. Nacayandas (Amaresh Roy Jj 


gopal Saha 
, (1938) AIR 1938 Bom 422 (V 25) = 


[Prs. 1-2} Cal. 65 


(1949) AIR 1949 Pat 393 (V 36) = 
e 27 Pat 86, Jagadish Mahton Sa 
Sundar Mahton 3] 
(1948) AIR 1948 Pat 320 (V 35) = 
' ILR 26 Pat 437, Dewaram v. l 
Harinarain 9 
(1947) AIR 1947 Mad 168 (V 34) = 
1946-2 Mad LJ 345,. Yanadamma . | 
v. Venkateswarlu . 9 


(1945) AIR 1945 Cal 19 (V 32) = 


ILR (1945) 1 Cal 454 = 48 Cal 
WN 721, Nanibala Saha v. Ram- a 
7, 9. LY 


40 Bom LR 952, Chimanlal v. | 
- Dayabhai . 9 
(1937) AIR 1937 Pat 183 (V 24) = 

ILR 15 Pat 579, Badri Chaudhuri 

v. Chamoa Chaudhrain B 
(1934) AIR 1934 Cal 815 (V 21) =! 

ILR 62 Cal 201, Jatindra Nath De | 

v. Nagendra Nath 9 


Ranjit Kr. Banerjee, Abhijit Kr. 
Banerjee and Bimal Kr. Banerjee, for 


Appellant: Chandranath Mukherjee, for 
Respondent. 
AMARESH ROY, J.:— This appeal 


has arisen out of an Arbitration proceed- 
ing which was registered as a suit in the 
circumstances that will appear from what 
we will recount presently. The present 
appellant and the respondents are co- 
sharers of their joint and ancestral pro- 
perties including a residential house. 
When disputes had arisen between them 


-regarding enjoyment of the joint proper- 


ties, one of them, namely. N arayandas De 
Chowdhury instituted a suit in the Court 
of Munsif at Kalna over disputes regard- 
ing some of the joint properties. That 
was Title Suit No. 120 of 1957. During 
the pendency of that suit the parties filed 
an application stating inter alia that they 
have appointed an Arbitrator for settling 
the disputes regarding the subject-matter 
of that suit, and on their prayer that suit 
was stayed. In fact by an agreement for 
arbitration between the perties Sri Amrita 
Lal Mukharji was appointed as Arbitra- 
tor to effect complete partition of all 
their joint properties. That agreement 
was executed on 5th of January. 1958. 
The Arbitrator made his Award concern~ 
ing properties, value of which was beyond 
the jurisdiction of the Munsif at Kalna. 
The Award was therefore filed in the 
Court. of the Subordinate Judge at Bur-~ 
dwan. Narayandas De Chowdhury filed 
an objection to the Award on various 
grounds. That objection was registered 
as Title Suit No. 144 of 1958 in the Court 
of Subordinate Judge at Burdwan, and 
present appeal has arisen therefrom. 


2 One of the objections taken was 
that the Award required registration and 
as it was not registered tne Award could 
not be admitted in evidence. The learn- 
ed Subordinate Judge by an order passed 
in the suit dated 14-2-59 directed to 
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return the Award to the Arbitrator on a 
proper receipt from him. with an under- 
taking that he would refile the same in 
that Court as soon as the Award was 
registered. ' 

3. Against that order of the learn- 
ed Subordinate Judge an application for 
Revision under Section 115, C. P. Code 
was made in this Court by the plaintiff 
in the suit, Narayandas De Chowdhury, 
who.was the objector against the Award. 
Rule issued and it was registered as Civil 
Revision No. 663 of 1959. By a judg- 
ment, a Division Bench of this 
(Banerjee and Neyogi, JJ.) set aside the 
order of the learned Subordinate Judge 
and directed the Court of Subordinate 
Judge to decide the objection as to regis- 
tration and then decide what course it 
should adopt in finally disposing of the 
matter. 


4, Thereupon the suit was tried in 
the Court of the learned Subordinate 
Jucge in March. 1961. No oral evidence 
was adduced by any party; arguments of 
both the parties were heard by the learn- 
ed Subordinate Judge and judgment was 
delivered by him on 28th of March, 1961. 
By that judgment the learned Subordi- 
nate Judge held that the Award in ques- 
tion was compulsorily registrable and it 
could not be taken into evidence for want 
of registration and judgment could not 
be passed in terms thereon under Section 
17 of the Arbitration Act. The objection 
of Narayandas De Chowdhury was upheld 
by decreeing the suit and the application 
of the Arbitrator for a judgment in terms 
of the Award was dismissed. Present 
appeal is against that judgment and de- 
cree and has been preferred by Defen- 
dant No. 1 in the suit. 


5. An alternative application under 
Section 115, C. P. Code was also filed 
and notices of that application were 
directed to and have been served on, the 
Respondents. No objection however has 
been taken as to maintainability of the 
appeal which has been contested on 
merits by the Respondent No. 1 through 
the learned Advocate Mr. Chandra Nath 
Mukherjee. 


6. Appearing for the appellant, 
the learned Advocate Mr. Ranjit Kumar 
Banerjee has contended that the finding 
of the learned Subordinate 
this Award required registration is not 

correct and that even if it required regis- 

tration, Section 49 of the Registration 
Act does not prevent filing of the Award 
in Court for passing (decree?) thereon 
under Section 17 of the Arbitration Act. 
He, therefore. contends that the suit 
should not have been dismissed, but a 
judgment and decree according to the 
Award should have been passed; then 
only, the decree incorporating the Award 
needed to be registered for giving effect 
to and enforcement of the Award. 
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Court 


Jure tad a of Section 17(1) (b) of the Indian Regis- 
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T Mr. Banerjee’s contentions 
really raise only one point of law in two 
branches. In its first branch, Mr. Baner- 
jee has argued exactly what he had argu- 
ed in the previous Revision Case that the 
Award was not such as required registra- 
tion, because the intention of the parties 
was that there would be a decree passed 
on the Award and that decree alone would 
affect immoveable. properties which ‘are 
the subject-matter of the Award. In his 
accustomed fairness Mr. Banerjee him- 
self has drawn our attention to a deci- 
sion of a Division Bench of this Court 
(Mitter and Sharpe, JJ.) in the case of 
Nanibala Saha v. Ramgopal Saha, report- 
ed in ILR (1945) 1 Cal 454, (similar cita- 
tion 48 Cal WN 721) = (AIR 1945 Cal 19) 
where exactly same argument was ad- 
vanced at the Bar but was rejected . by 
that Division Bench in these words: 


“The substance of the contention is 
that the parties intended that the decree 
of the Court on the Award and not the . 
Award would create, declare or limit, as 
the case may be, the rights of the respec- 
tive parties in what was formerly ‘their. - 
joint immoveable properties or what was 
claimed as joint immoveable property of 
the family. This contention requires the 
construction of the ‘Achalnama’ by which 
the parties referred their disputes to arbi- 
tration ..... The parties agreed as the 
first four clauses indicate, that the award 
itself would have effect on their title. 
We, accordingly, hold that the Award was 
compulsorily registrable in view of Sec- 
tion 17 (1) (b} of the Indian Registration 
Act as it has dealt with title of immove- 
able property worth more than rupees 
one hundred.” 


In the present case also the Award does 
recount that by a written ekrarnama the 
parties appointed the Arbitrator for parti- 
tioning their joint immoveable properties 
by metes and bounds. That agreement 
itself clearly indicates that parties had 
intended that Award of the Arbitrator 
will be the effective document for sepa- 
ration of their title and for giving exclu- 
sive title to the separate allotments. In 
other words, the Award itself would have 
effect on their title. We, therefore, hold 
that the decision of the learned Subordi- 
nate Judge that the Award of the present 
case was compulsorily registrable in view 


tration Act is correct and unassailable. 


8. In the second branch of his 
contention Mr. Banerjee has urged that 
Section 49 of the Registration Act does 
not prevent filing of an Award in Ccurt 
for obtaining a judgment on. basis thereof 
under Section 17 of the Arbitration Act. 
He proceeded to argue that at the stage 
of filing the Award in Court, registration 
was not necessary and judgment shculd 
be passed on basis of the Award; then 
only. the decree incorporating the Award 
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need be registered for giving eflect to 
and enforcement of the Award. Cn this 
point also Mr. Banerjee drew our atten- 
tion to the same judgment of the D-vision 
Bench of this Court to which we heve al- 
ready referred. There also the same 
argument was advanced at the Bar but 
was overruled. He however reagitated 
the point before us by contendin3 that 
the view of law that prevailed in tat re- 
ported case required reconsideration and 
should be held to be erroneous. Mr. Ba- 
neriee in fact urged that the point should 
be referred to a Full Bench in view of the 
decisions he relied on, which we wil pre- 
sently discuss. 


§. First decision relied on ky Mr. 
Banerjee is.a Full Bench decision >f the 
Patna High Court in the case of Sheo- 
narain Lal v. Prabhu Chand, AIR 1958 Pat 
252. Three questions for consideration of 
which that Full Bench was cons-ituted 
were: - 


‘1 Is an award on reference to arbi- 
tration without the intervention of a 
Court made subsequent to the coming 
into force of the Indian Arbitration Act, 
1940, deciding questions of title to the 
immoveable property worth one hundred 
rupees and upwards compulsorily regis- 
trable? 


2. Can such Award, if not registered, 
be enforced so as to enable the Court to 
Pronounce judgment according to it under 
Section 17 of the Indian Arbitration Act, 
1940? and l 


3. Can objection to the Award that, 
for want of registration or for any otber 
reason. it could not be enforced filed 
after the expiry of the time for making 
an application to set it aside, be nter- 
tained, and if not, is the Court bound to 
pronounce judgment according to it under 
Section 17 of the Indian Arbitration Act, 
1940?” . 


Those questions were answered by the 


Full Bench of the Patra High Court, the 
first in the negative, the second :n the 
affirmative, the first part of the third 
question also in the negative and second 
part of the third question in the afirma- 
tive. By those answers no doubt the 
Full Bench of the Patna High Couct has 
taken a view which is directly contrary 
to the view of law that the Dfvision 
Bench of this Court took -in the case 
reported in 48 Cal WN 721 = (AIF 1945 
Cal 19). Yet it does not appear clear if 
that decision of this High Court was 
placed before the Full Bench of the Patna 
High Court, though the Full Bench re- 
ferred to previous decisions of the Patna 
High Court, particularly, the decisicn re- 
ported in AIR 1949 Pat 393 which have 
taken the same view that prevailed in Cal- 
cutta that a private Award withou: the 
intervention of the Court falls within the 
mischief of clauses (b) and (c) of su2d-sec- 
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tion (1) of Section 17 of the Reg stration 
Act and therefore it required registration. 
It is noticeable that the Divisior. Bench 
that decided the case reported in AIR 
1949 Pat 393 discussed the Calcuta view © 
by referring to a judgment in the case of 

Jitendra Nath De v. Nagsndra Nath, re- 
ported in AIR 1934 Cal 815 by okserving: 


“The principle as stated in fitendra 

Nath De’s case, (AIR 1934 Cal 81F = ILR 
62 Cal 201), is that whereas an Award 
made by Arbitrators under order: of the 
Court has no force until = decree is pass- 
ed on it, a private award, if it is valid, is 
operative even though neither pa-ty has 
sought to enforce it by a regular suit 
Mr. Jha contends that under the proce- 
dure prescribed by Schedule 2, Civil Pro- 
cedure Code, the Award itself ws made 
a rule of the Court, whereas urder the 
present procedure it is merely the mate- 
rial on which the Court grants ics own 
operative decree, that therefore segistra- 
tion was necessary under the olc proce- 
dure but is not necessary now. On a 
comparison of the provision of the sche- 
dule of the Code with the relevaré provi- 
sions of the Arbitration Act it apsears to 
me that there is no substantial differ- . 
ence.” 
Not only so, another judgmen- of the 
Patna High Court in the case of Cewaram 
v. Harinarain, AIR 1948 Pat 320 also re- 
ridge to the Calcutta view n these 
erms: 


“The Calcutta High Court hes taken 
the same view in AIR 1934 Cal 815. The 
Bombay High Court in AIR 1938 Bom 422 
followed the ANahabad and Calcu-ta view 
and held that an Award whick comes 
under Section 17(1) (b) is compulsorily 
registrable and if the Court files such an 
Award which has not been registered and 
makes it a decree of the Court it acts 
contrary to the provisions of SeCion 49, 
Registration Act. A Division Bench of 
this Court consisting of Courtnev-Terell 
C. J. and Fazl Ali, J. (as he the. was) 
also came to the same conclusion in AIR 
i937 Pat 183, see also the recent decision 
o s High Court in AR 1947 

a kii 


The Full Bench disagreed with, ard over- 
ruled the two Patna decisions above men- 
tioned, but neither the Calcutta decision 
reported in AJR 1934 Cal 815 (Jetindra’s 
case) which was a decision befcre the 
Arbitration Act of 1940. nor the Jecision 
reported in 48 Cal WN 721 = (ATR 1945 
Cal 19) (Nanibala’s case) which decided 
the point that was exactly before “he Full 
Bench, was noticed by their Lerdships 
of the Patna High Court sitting œ that 
Full Bench. In that latter decisiom of the 
Calcutta High Court the point wa- elabo- 
rately discussed at great length and it 
was held: X 

“No doubt by the Arbitration- Act of 
1940, the law governing a private Award 
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been placed on the same footing as an 


Award dealing with properties situate in 


Presidency towns with the result that the 
supervising powers of the Civil Court 
with regard to these Awards have been 
enlarged and the procedure for filing 
such Awards and the subsequent proceed- 
ings in the Civil Court have been chang- 
ed but those changes did not affect the 
question, which we are now dealing with, 
because the provisions of Section 17 of 
the Registration Act have not undergone 
any change by’ way of further amend- 
ment since 1929. The authority of the 
decision in (Jatindra’s case) AIR 1934 
Cal 815 in so far as it decides that a pri- 
vate Award has to be registered before 
it could be filed in the Civil Court for the 


purpose of obtaining a decree thereon. has 


not been shaken by the repeal of Sche- 
dule It of the Code of: Civil Procedure 
and the enactment ‘of Arbitration Act, 
1940. 

l 2. As the Award is Taime in 
evidence for the reason of Section 49 of 
the Registration Act on the principle that 
“of things that do not appear and things 
therein do not exist the reckoning in a 
Court of law is the same”..... . it 
must be taken. so far as these proceedings 
are concerned, that the Award does not 
exist: and 


3. Want of registration is a defect 
de hors the Award or the decision of the 


Arbitrator, and so in our judgment is not 
covered by clause (c) of Section 16(1) of 
the Arbitration Act of 1940. The purpose 
of remitting the award is for enabling the 
Arbitrator to reconsider his decision and 
the lllegality must be one connected with 
his decision as contained in the Award. 
It must not relate to a matter which has 
no connection with his decision or to put 
it succinctly, his decree. We. therefore, 
hold that the learned Subordinate Judge 
was not right in setting aside the Award 
on the ground of non-registration. He 
Should have simply ignored the Award in 
oe of Section. 49 of the Registration 
ct 


10. 
` considerations to the view of the Full 
Bench of the Patna High Court relied on 
by Mr. Banerjee. With great respect to 
their Lordships of the Patna High Court, 
we do not agree with that view. Law 
laid down in the decision of our High 
Court we have quoted above is.in our 
view correct and we respectfully agree 
with that view of law. 


11. We need only mention that a 
Full Bench decision of Andhra Pradesh 
High Court reported in AIR 1967 Andh 
Pra 257 (M. Venkata Ratnam v. M. Cha- 
larnayya) has dissented from the view 
of Patna Full Bench and has adopted the 


view of law that prevails in Calcutta and 
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We have devoted our anxious 
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Madras, Allahabad and Punjab which 
heve been fully discussed there. 

12. Mr. Banerjee also relied on the 
decision of the Supreme Court in the case 
of Champalal v. Mst. Samarathbai, report- 
ec in AIR 1960 SC 629. On examining 


‘the facts as they appear in that reported 


judgment we find that in that case the 
Award was made on October 18, 1946; 
or November 15. 1946 objection to the 
Award was filed and on J anuary 31, 1947 
application for a judgment in terms of 
tke Award and for a decree was made. 
Tae Award was unregistered and there- 
fcre at the request of one of the parties 
it was handed over, for getting it regis- 
tered. to the Attorney of the two of the 
three Arbitrators. On February 7, 1947 
tte Award ‘was presented for registration 
tc the Sub-Registrar but the Sub-Regis- 
trar returned it as it was not accompanied 
bv list of particulars of the properties 
ecvered by the Award. On February 
1E, 1947 the list of particulars signed 
bz Mithulal was supplied and the Awerd 
was represented for registration by ane 
Nithulal who was an Attorney for two 
oz the Arbitrators: and as he was an 
Attorney of only two of the three Arbi- 
trators the Sub-Registrar registered the 
document on March 26, 1947 in regard to - 
tke said Arbitrators and refused it cua 
the third Arbitrator Bhogilal. But under 
tke orders of the Registrar the document 
was registered in regard to Bhogilal also 
and it was refiled on July 21, 1948 in 
Court of the Additional District Judge. 
Cn November 22, 1949 a judgment was 
passed in accordance with the terms of 
the Award followed by the decree. 
Against that order an appeal was taken 
tc the High Court which was dismissed 
on February 19. 1954. Upon these facts, 
regarding the contention that the filing of 
the Award was not within time as no ap- 
p-ication was made under Section 14 with- 


‘ir. time allowed by Limitation Act and 


that the Award required registration end 
was not registered in accordance. with 
lew, the Supreme Court held that thase 
objections were without substance. In 
holding so, their Lordships referred to the 
fect that the Award was made on Octo- 
ber 8, 1946 and was filed in Court on 
Cctober 21, 1946 and regarding the second 
q-lestion that the Award required regis- 
tration and could not be filed by the 
Arbitrator before it was registered was 
aso held to be without substance. The 
Lordships of the Supreme Court ob- 
served :. 


“The filing of. unregistered Award 
under Section 49 of the Registration: Act 
is not prohibited: what is prohibited is 
that it could not. be taken into evidence 
se as to affect immoveable properties fall- 
ing under Section 17 of that Act.” 


That is the sentence which was very 
s-rongly relied on by Mr. Banerjee before 
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us. We do not see how that helps Mr. 
Banerjee’s contention. Law laid down by 
the- Supreme Court is clear. The qes- 
tion that is-relevant for our decision is 
not whether the Award which Is unregis- 
tered in the present case could be tiled 
in Court; the question is whether that 
Award could be taken into evidence for 
Passing a judgment and-decree ther2on. 
The Supreme Court in that judgment was 
dealing with a case in which the judg- 
ment and decree have been passed by the 
Court on a registered Award refiled in 
Court after registration, though at the 
time when the Award was filed in Court 
on the first occasion it was unregistered. 
Section 49 of the: Registration Act prohi- 
bits an unregistered Award from- being 
taken into evidence so as to affect im- 
moveable properties falling under 
tion 17 of that Act. The Supreme Court 
has laid down the law in the same terms 
in the passage we have quoted above and 
on which Mr. Banerjee placed reliance. 
In our view Supreme Court has not laid 
down any law different from what has 
been the Calcutta view as it appears in 
the Division Bench decision reported in 
48 Cal WN 721 = (ATR 1945 Cal 19) 
(Nanibala’s case). The decision of the 
Supreme Court and also several other 
decisions have been discussed in the judg- 
ment of Full Bench of Andhra Pracesh 
which we have mentioned above and same 
view as ours has been taken. We, there- 
fore, hold that the learned Subordinate 
Judge was right In the view that the 
unregistered Award could not be taken 
ae evidence for passing a judgment and 
ecree. : 


13. Mr. Banerjee next contended 
that the course that the Subordinate 
Judge had taken in the present case by 
making over.the Award to the Arbitrator 
for getting it registered was a step that 
‘has received approval of the Supreme 
Court in the. case we have just discussed. 
Yet, he points out. by the previous judg- 
ment in the Revision Case that order of 
the learned Subordinate Judge was set 
aside. Mr. Banerjee suggested that ‘the 
learned Subordinate Judge should be 


directed again to make a similar order.. 


To this part of Mr. Baneriee’s argurrcent 
the answer has been given by the learned 
Advocate for the respondent Mr. Chandra 
Nath Mukharji by pointing out that the 
order of the learned. Subordinate Judge 
directing that the Award be returned to 
the Arbitrator for getting it registered 
was set aside in this Court for the express 
reason that the point whether the Award 
required to be registered under Section 
17(1) b) of the Registration Act had not 
been decided by the learned Subordir.ate 
Judge before making that order for re- 
turning the Award for getting it register- 
ed. By referring to the judgment passed 
in that Revision Case we find that Mr. 
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Mukharji is wholly correct. The relevant 
passages in that judgment are in these 
terms: l 


SI 


n our opinion the Court below 


should decide the point as to whether the 


Award required registration. The ques- 
tion goes to the root- of the dispute and 
if ultimately the Court below finds that 
the Award could not be taken into evi- 
dence for want of registration it may have. 
to refuse to pass a judgment in terms of’ 
the Award. 

‘We do‘not ourselves desire to decide 
this matter, because the Court below has 
not itself adverted to. this question. We, 
therefore, set aside the order passed by 
the Court below and direct that Court 
now to decide the objections to registra- 
tion taken. by the petitioner and then 
decide what course it should adopt in 
finally disposing of. the matter. We make 
it clear that we express no opinion as to 
whether the Award is at all necessary to 
be registered according to law.” l 
The direction given in that judgment has 
been obeyed by the learned Subordinate 
Judge by deciding that the Award in the 
present case was compulsorily registra- 
ble. We have held that to be a correct 
decision. 

14, Mr. Banerjee then points out 
that the direction given in that judgment 
in the Revision Case did not compel the 
learned Subordinate Judge to straightway . 
dismiss the suit if he arrived at the deci- 
sion, as he has done; if the Award could 
not be taken into evidence for want of 
registration, it was open to him to make 
again the order to return the Award to 
the Arbitrator for getting it registered. 
As to the effect of the judgment that was 
passed in the Revision Case Mr. Banerjee 
appears to us to be right. In that judg- 
ment it has been said that: 

. “If the Court below finds that the 
Award could not be taken into evidence 
for want of registration it may have to 
refuse to pass a judgment in terms of the 
Award,” l l 

Mr.. Banerjee has rightly pointed out that 
it was not a compelling direction to dis- 
miss the suit straightway; but was only 
one of the possibilities, beczuse in the 
passage following that in the same judg- 
ment it was clearly said: 


“We, therefore, set aside the order 
passed by the Court below and direct 
that Court now to decide the objection to 
registration taken by the psatitioner and 
then decide what course it should adopt 


in finally disposing of the matter.” 


The portion we have underlined above 
supports. Mr. Banerjee’s contention fully. 


15. Yet, with regard to Mr. Baner- 
jee’s submission before us that the judg- 
ment and decree of the Subordinate 
Judge should be set aside and he should 
be directed to make again the order to 
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return the Award to the Arbitrator to get 


it registered, we have to point out that ~ 


an insurmountable obstruction has now 
appeared, by lapse of time. The docu- 
ment, that is the Award cannot now be 
registered under the Registration Act in 
view of the provisions in Section: 25 of 
that Act. Much longer than 4 months 
have elapsed from the date on which the 
Award was signed by the Arbitrator. 
‘Provisions in Section 25 of the Registra- 
tion Act are imperative and that time 
cannot be extended. by Court. It is, 
therefore, useless to make the order as 
Mr. Banerjee has now proposed. At the 
date when the learned Subordinate Judge 
was dealing with the suit the position was 
the same as today. For want of regis- 
tration, the Award could not be 
taken into evidence for passing a judg- 
ment‘and decree thereon: The learned 
Subordinate Judge therefore has acted 








rightly and legally by giving effect to the 


objections and decreeing the suit. 


16. The appeal. therefore, fails 
and is dismissed. In the circumstances 
ef the case we do not award any costs. 


S. K. DATTA, J.:— 17. I agree. 
Appeal dismissed, 





_ AYR 1971 CALCUTTA 70 (V 58 C 11) 
P. B. MUKHARJI AND SABYASACHI 
MUKHARJI, JJ. 


Commissioner of Income-tax, W. B. 
NT, Applicant v. M/s. Chunilal Prabhudas 
&. Co. (Defunct Firm), Respondent. 


Income-tax Reference No. 39 of 1967, 
D/- 11-9-1969. 


(A) Income-tax Act (1922), S. 12-B 
and S. 2 (4A) — Capital gain — Goodwill 
is not a capital asset —— Transfer of good- 
will cannot give rise to taxable capital 
gain. 


In order to be a taxable capital with- 
im the meaning of S. 12-B there have to 
be four primary tests namely: (1) profit 
or gain, (2) capital asset. (3) arising out of, 
and (4) sale, exchange, relinquishment or 
transfer. It is difficult to apply these 
‘tests to goodwill. (Para 11) 


There are compelling considerations 
which exclude goodwill from the concept 
and ambit of capital gains under S. 12-B. 
For instance goodwill is not a capital 
asset which can be divided into parts or 
entered ‘in the stock book or register of 
capital assets nor can it exist indepen- 
dently without the business itself. The 
first proviso to sub-section (1) is an in- 
herent indication that goodwill as such 
was not intended to be a taxable capital 
gain. Further clauses (1) and (2) of sub- 
section (2) relating to “allowance for ex- 
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penditure incurred solely in connection 
with the sale” and to the “actual cost to 
the assignee” lead te the same conclu- 
sion. (Paras 12, 15 & 16) 
On the correct interpretation of Sec- 
tion 12-B and its various sub-sections and 
the provisos, goodwill does not come with- 
in its ambit as capital gain. (1969) 71 ITR 

433 (Mad.) & 60 ITR 626 (All), Foll. 
(Paras 18 & 21) 


(B) Income-tax Act (1922), S. 12-B— 
Capital gain — Transfer of goodwill by 
firm to company in exchange for shares 
— Not liable for tax as capital gain. 


The partners of a firm transferred the 
goodwill of the firm to a company con- 
sisting of themselves and their wives and 
children as the only shareholders, in ex- 
change for allotment to them of certain 
shares in those companies. The question 
was whether the value of the considera- 
tion for the transfer or any part thereof 
was liable for tax as capital gains. 


Held, apart from the legal position 
that goodwill is not a capital asset the 
transfer whereof can give rise to a tax- 
able capital gain, the present case stood 
on a stronger footing because there was 
no cash consideration for the goodwill but 
only a conversion of partners’ share into 
the company’s share without any obvious 
profit or gain in money or material. 

(Paras 14 & 21) 
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P. B. MUKHARJI, J.:— The state- 
ment of the case raises the following 
question for an answer by this Court:—- 

“Whether on the facts and in the 
circumstances of the case the Tribunal 
was right in holding that no capital gains 
could arise under Section 12-B of the 
Indian Income-tax Act, 1922 out of the 
transfer by the firm of its assets and 
goodwill to the we private limited com- 
panies?” 


2. Before proceeding to answer 
this question it will be appropriate to 
reframe the question ky dropping the 
words “assets and” from the question be- 
cause no argument has been advarced 
before us either on behalf of the assessee 
or the Commissioner on assets other than 
goodwill. The controversy is confined in 
this case only to goodwill and nothing 
else. In fact, no question arises 
regard to other assets from the order of 
the Tribunal. The question re-framed, 
therefore, for the answer by this Court is 
as follows :— 

“Whether on the facts and in the cir- 
cumstances of the case tae Tribunal was 
right in holding that no capital gains 
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could arise under Section 12-B of the 
Indian Income-tax Act, 1922 out of the 
transfer by the firm of its goodwill to 
the two private limited companies?” 


3. The facts giving rise to this 
The assessment 
year is 1957-58 with the corresponding 
accounting year ending on 3-11-56. Dur- 
ing this accounting year the assessee was 
a registered firm of six partners deriving 
income from import and export business. 
Its head office was in Calcutta and two 
branches in Bombay. On the very last 
day of this accounting year the assessee 
transferred its assets and liabilities and ' 
also the goodwill of its Calcutta business 
to a private limited company under the 
name Messrs. Chunilal Prabhudas & Co., 
Calcutta Private Ltd., and the assets and 
liabilities and also the goodwill of its 
Bombay business to another company 
under the name Messrs. Chunilal Prabhu- 
das & Co.. Bombay Private Ltd. These 
transfers were made by two registered 
deeds both dated the 3rd November 1956. 
The assessee valued its goodwill for the 
Calcutta business and the Bombay busi- 
ness at Rs. 60,000/- each and received the 
total amount of Rs. 1,20,000/- in respect 
of the transfer of such goodwill. About 
the composition of the two companies to 


_which this transfer was made the fact is 


that there were altogether 13 shareholders 
in the two companies consisting only of 
the-six partners and their sons and wives. 
The consideration for the goodwill of the 
firm was not paid in cash but was paid 
for by the two companies by allocation 
of companies’ shares representing the 
share of the each partner. In other 
words, the shareholder got as many 
shares of the company as his share in the 
partnership would justify. These are 
the basic and relevant facts. — 


4. The Income-tax Officer includ- 
ed the entire amount of this sum of Rs. 
1,20,000/- allocated towards the goođwill 
of the firm as the firms’ capital gain 
under Section 12-B of the Income-tax 
Act, 1922. The Income-tax Officer reject- 
ed the assessee’s contention that the good- 
will being an intangible asset did not 
come within the definition of a capital 
asset in Section 2(4A) of the Income-tax 
Act, 1922. The assessee could not satisfy 
the Income-tax Officer r=garding the 
value of the goodwill as on 1-1-54 and 
the Income-tax Officer, therefore, was of 
the opinion that the acquisition of good- 
will did not cost the assessee anything. 
The Income-tax Officer, therefore, held 
that the entire amount of Rs. 1,20,000/- 
was to be assessed as the assessee’s capi- 
tal gains. On appeal the Appellate Assis- 
tant Commissioner remanded the case to 
the Income-tax Officer for ascertaining 
the value of the goodwill of the firm as 
on 1-1-54. In answering the remand the 
Income-tax Officer reported that on the 
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basis of the two years’ purchase price of 
the average profits for the immediately 
preceding five years the value of the 
goodwill would amount to Rs. 73,886/- on 
1-1-54. On the basis of that report, the 
Appellate ‘Assistant Commissioner reduc- 
ed the amount of capital gains to Rs. 
46,114/-. It must be noted here that the 
Appellate Assistant Commissioner reject- 
ed all the contentions raised by the asses- 


see that the excess value of the goodwill. 


could not be assessed as the assessee’s 
capital gains. The assessee thereafter 
appealed to the Tribunal. The contention 
raised before the Tribunal was that the 
shareholders ` of the company and the 
partners of the firm being more or less 
identical. the transfer of the firm to the 
company could not be regarded as a com- 
mercial transaction and no profits or 
gains could be‘said to arise out of such 
transfer. The Tribunal followed the case 
of the Commr. of Income-tax, Calcutta v. 
Mungneeram Bangur & Co., (1963) 47 ITR 
565 .(Cal.) and certain decisions of other 
High Courts relied on by the assessee be- 
fore the Tribunal and held that the trans- 
fer by the firm of its goodwill to the two 
private limited companies did not amount 
to a commercial transaction and no assess~ 
able profits or gains could be said to arise 
out of such transfer. The result follow- 
ed and the Tribunal directed the deletion 
of the amount of Rs. 46,114/- assessed as 
capital gains of the assessee firm for the 
assessment year 1957-58. The Commis- 
sioner thereupon asked for this: reference 
finally resulting in the statement of the 
case raising the question quoted ‘above. 


5. The argument for the Revenue 
in this case is briefly this: Section 2(4A) 
of the Income-tax Act, 1922 defines capi- 
tal asset as meaning “property of any 
kind held by an assessee whether or not 
connected with his business, profession or 
vocation”. The definition excludes cer- 
tain properties to which I shall make a re- 
ference later on. The contention on this 
point for the Revenue is that the resi- 
duary expression used in this section 
“property of any kind” includes goodwill 
which is a kind of property. The second 
step in the argument advanced by the 
Revenue is that under Section 12-B of the 
Income-tax Act there has been in this 
case a sale or a transfer or exchange or 
relinquishment of a capital asset produc- 
ing profits or gains within the meaning 
of the Section. Therefore the Tribunal 
was wrong in holding “that the transfer 
by the firm of its assets and goodwill to 
the two private limited companies did not 
amount to a commercial transaction and 
no assessable profits or gains could be 
said to arise out of such transfer.” 


6. The answer to the question de- ` 


pends on the proper interpretation of 
Section 12-B of the Income-tax Act. It 
will be necessary therefore first to exa- 
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mine and interpret that section before 
discussing the case law on the subject. . 
The language - ‘of the statute is necessarily, 
the primary guide. 


7q. In interpreting Section 12-B of 
the Income-tax Act it will be necessary 
to bear in mind that goodwill is not an 
expression used in any of the sections of 
the Income-tax Act. If therefore good- 
will has to be taxed it has.to be found 
by necessary implication as taxable under 
one or other’ section of the Income-tax 
Act. It will be equally- essential to re- 
member that there can be no tax by ana- 
logy or by implication. With these re- 
marks I shall now proceed to examine 
na es ad Section 12-B of the Income- 

ct 


8.. Section 12-B (1) has for its mar- 


‘ginal note the expression “capital gains”. 


Capital gains were charged for the first 
time by the Income-tax and Excess Pro- 
fits Tax Amendment Act, 1947, which in- 
troduced Section 12-B into the Income- 
tax Act, a tax on capital gains arising 
after the 31st March 1946. This levy was 
for all practical purposes abolished by the 


Indian Finance Act 1949, which confined 


the operation of this section to capital 
gains arising before the Ist April 1943. It 
was revived and resurrected with effect 
from Ist April 1957 by the Finance Act 
1956 which substituted the present Sec- 
tion, which, inter alia, reads as follows: 

*19-B(i). The tax shall be payable by 
an assessee under the head capital gains 
in respect of any profits or gains arising 
from sale, exchange, relinquishment or 
transfer .of a capital asset effected after 
the 31st day of March 1956 and such pro- 
fits and gains shall be deemed to be in- 
come of the previous year in which the 
sale, exchange or relinquishment or trans- 
fer took place.” 


It is followed by certain provisos to which 
I shall come later. 


9. The expression capital asset in 
Section 12-B according to the definition of 
Section .2(4A) as already noticed, means 
property of any kind; but it expressly 
does not include— 

(i) any stock in trade, consumable 
stores or raw materials held for the pur- 
pose of business, profession or vocation; 

(ii) personal effects that. is to say 
movable property including wearing appa- 
rel, jewellery, furniture held for personal 
use by the assessee or any member of his 
family dependent on him; 


(iii) any land from which ithe income 
derived is agricultural income.” 
In this kind of definition of capital a" 
in Section 2(4A), if the exclusion of the 
different types of properties mentioned © 
under the three heads is any index or indi- 
cation of the intention of the legislature, 
then the type or nature of exclusion 
would seem to indicate that Parliament 
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was thinking only of tangible prozerties 
like stock in trade, personal effects or 
land from which agricultural income was 
derived. The question is whether good- 
will is a capital asset within the meaning 
of this definition of Section 2(4A)} of the 
Income-tax Act. Revenue contends ‘that 
it is, because the definition really is inclu- 
sive and- has the residuary ambit includ- 
ing property of any kind except those 
which are excluded. This definizion in 
Section 2(4A) is, as usual prefaced by the 
celebrated expression ‘unless there is. any 
thing repugnant to the subject oc con- 
text’. -Question, thereiore, will be .also 
whether inclusion of goodwill within the 
meaning of capital asset specially ior the 
purpose of Section 12-B of the Income- 
tax Act would not be repugnant In the 
subject or context. Before proceeding to 


analyse the actual language of Sec. 12-B, ` 


it will be necessary also to refer to one 
re section apart from Section 2:44) of 
e Act. 


10. Income-tax is said to be a mis- 
nomer, because under the Income-tax Act 
it is not necessarily- or only dealing with 
tax on incomes. It taxes: many other 
things which can hardly be called _ncome 
as understood in the popular or usual 
sense. Income in Section 2 (6c) (vi) of 
the Income-tax Act is said to include 
‘ inter alia expressly—‘‘any capital gain 
chargeable under Section 12-B.” There- 
fore, a capital gain under Section _2-B is 
income within the meaning of the Indian 
Income-tax Act. 

11. But the question then finally 
boils down to this whether goodwJ is a 
“capital asset” within the meaning of Sec- 
tion 12-B of the Income-tax Act 1922 
read with Section 2(4A) of the Act. In 
order to be taxable capital gain within 
the meaning of Section 12-B of the In- 
come-tax Act, there have -to be four pri- 
mary tests, namely, (1) profit or gain, (2) 
capital asset, (3) arising out of end (4) 
“sale, exchange and  relinquishment or 
transfer.” ' 


12. It is difficult to apply these 
tests to the case of goodwill. Goodwill 
fails in the test of capital asset. To begin 
with goodwill is not any kind of usual 
capital asset with which a busin2ss is 
started. It is not a capital asset which 
can be divided into parts, fragments or 
fractions or entered on the Stock book 
or register of capital assets nor can it 
like capital asset exist indeper-dently 
without the business itself and have any 
value apart from business usually asso- 
ciated with capital asset. Unlike capital 
assets goodwill as.an asset is indfvisible 
and cannot be sold, transferred or dealt 
with in fragments or fractions. On the 
interpretation of Section 2(4A), Section 
2(4C) and Section 12-B and on their ex- 
press words and tenor. goodwill dces not 
come within the obvious meaning o? capi- 
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meaning of capital asset and make it tax- 
able would be to tax by implication or by 
analogy, or by a forced and artificial con- 
struction. There is neitner any express 
provision nor any necessary implication 
which brings goodwill within the meaning 
of “taxable capital gains? under Section 
12-B of the Income-tax Act. On the 
second test about profit or gains arising 
in connection with a sale or exchange or 
relinquishment or transfer many ques- 
tions arise. In the first place, there may 
be a sale or exchange or relinquishment 
or transfer but if it does not produce any 
profit or gain then there would be no 
taxable capital gains within the meaning 
of Section 12-B of the Income-tax Act. 
It is not a question of whether the parti- 
cular transaction is a trading transaction 
or not a trading transaczion. There can 
certainly be capital gains outside the 
trading transaction so long as it satisfies 
the test laid down in Section 12-B. But 
the primary question is in the present 
circumstances whether there is any profit 
or gain. Assuming that there has been 
a sale or an exchange or a relinquishment 
or a transfer in the present case, the 
question still remains. has this transfer 
produced any profit or gain? 


. 13. It will be necessary here at 
this Stage to examine the agreement 
which is a part of the statement of the 
case and the records of this reference. 
It is called the Memorandum of Agree- 
ment dated the 3rd November 1956. It 
is between the vendor which is expressly 
said to include collectively the partners 
of the firm described as “the sole co- 
owners and co-proprietors thereof’, on 
the one hand and the company as the pur- 
chaser on the other hand. It recites, 
inter alia, the object of the company in 
these terms:— 


“To acquire the business hitherto 
carried on in Partnership under the firm 
name and style of Messrs. Chunilal Pra- 
bhudas & Co., together with the goodwill, 
import-export quota rights and other 
rights and privileges and assets and liabi- 
lities as a going concern to the extent of 
only the business of the firm conducted 
by the firws office and for that purpose 
to enter into, execute and effectuate an 
agreement with the said partners of that 
firm and also to acquire any other busi- 
ness of any firm, person or company as 
may be found conducive to the interest of 
the company.” i 


The recitals of the agreement refer “to 
absolutely transfer and convey and give 
and offer delivery of possession of the 
said. partnership business together with 
all its assets and liabilities, its entire 
goodwill including the benefits of the 
existing and/or the unexpired contracts 
and agreements, import and export quota 
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rights, permits or licenses together with 
the entire liabilities as a going concern to 
the said limited company”. The recitals 
also use the expression “to completely 
and absolutely acquire and succeed to the 
business firm, the entire goodwill and 
rights, privileges as well as the libilities 
oz the said vendor under the said entire 
partnership business as a going concern”. 
It is also provided in the agreement, inter 
alia, “the payment of the said amount af 
Rs. 60,000/- shall be made by the pur- 
chaser to the vendor by issue and allot- 
ment of 600 fully paid up shares of the 
total value of Rs. 60,000/- only in the 
share capital of the purchaser company 
to the said six above named parties col- 
lectively composing the vendor or to their 
individual respective nominees and said 
fully paid up shares shall be accepted by 
the vendor as reasonable and adequate 
consideration and in full settlement of its/ 
their joint and/or several rights, title or 
.interests in the goodwill of the said ven- 
dor and its/their business and firm styled 
as Chunilal Prabhudas & Co.” Finally 
clause 7 of the agreement provides, “the 
purchaser company: shall have the sole 
and exclusive right of use and own the 
name Chunilal Prabhudas & Co. in con- 
nection with the said business or any 


other business or businesses and/or for 
any other purposes whatsoever as the 


purchaser company from time to time ini- 


tiate, run or develop, or may decide. 
upon.” 
14. On these facts the question is, 


is this transfer producing any profit or 
gain for practical purpos29 or even for 
legal notion? There is no obvious profit 
or gain in money or material. The shares 
of the partners are converted into shares 
of the company. No money in cash or in 
kind passes according to ordinary or even 
remote acceptation of-these terms. It is 
a kind of a conversion of partners’ share 
into a shareholders’ share. It is at best 
a transformation of one kind of property 
into another. If for an equivalent amount 
of money paid, a cheque for the same 
amount of cash given is issued, or vice 
versa, then there is no capital gain pro- 
ducing no profit or gain within the mean- 
ing of Section .12-B of the Income-tax 
Act, 1922. 


15. It will be necessary now to 
come back to the interpretation of Sec- 
tion 12-B of the JIncome-tax Act, in 
greater detail. The first two provisos of 
the first sub-section of Section 12-B are 
significant. The first proviso, inter alia, 
exempts distribution of capital assets on 
the total or partial partition of a Hindu 
undivided family or under deed of gift, 
bequest or will which is expressly said to 
be not sale or exchange or relinquishment 
or transfer of capital assets. The second 
proviso exempts in a sense the transfer 
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cf a capital asset by a company to a sub- 
sidiary, the whole of the share capital of 
which is held by the parent company or 
Ey the nominees thereof and that is ex- 
fressly said to be not a sale, exchange or 
transfer within the meaning of this seç- 
ton. These two provisos under sub-sec- 
t-on (1) of Section 12-B of the Income-tax 
f.ct, 1922 do not make it clear either ex- 
rcressly or by necessary implication that 


goodwill was at all a contemplated sub- 
ject of taxable capital gain within the 


meaning of the section. On the contrary, 
i= the first proviso .is taken off Section 
12-B(1) many undivided Hindu families 
may have joint family businesses of great 
goodwill and obviously the transfer ot 
such a goodwill of a Hindu undivided 


-family under a partition would not be a 


capital gain. To include goodwill as tax- 
able capital gain within the meaning of 
Section 12-B of the Income-tax Act would 
tnen be to discriminate between the trans- 
fer of the goodwill of a Hindu family 
tusiness in the case of a partition of a 
Hindu undivided family which will not 
te taxable capital gain under Section 12-B 
and transfer of the goodwill of otner 
kinds of businesses such as belonging to 
tartnerships or companies. It is an in- 
terent indication that goodwill as such 
was not intended to be a taxable capital. 
gain within the meaning of Section 12-B - 
cf the Income-tax Act. Otherwise the 
incongruous and illogical distinction would 
erise that goodwill transferred in the 
case of partnership or company will be 
taxable capitel gain but not goodwill 
transferred in the case of partnership 
(sic) (Hindu undivided family). That 
could not have been the intention of Far- 
Lament. 


16. Proceeding further with the 
Interpretation of Section 12-B, a glance at 
gub-section (2) of Section 12-B indicates 
the principles of deduction. Sub-section 
@) of Section 12-B provides how the 
Emount of a capital gain shall be 
computed after making certain deduc- 
tions from ths value of the consideration 
for which the sale or exchange or relin- 
cuishment or transfer of the capital asset 
is made. Looking at the list of deduc- 
tions, as for instance in Section 12-B(2) (i) 
there is, “expenditure incurred solely in 
connection with such sale, exchange, re~- 
linquishment or transfer’. It means that 
cnly that deduction is allowable which is 
in respect of an expenditure incurred 
solely for this purpose. Can there be an 
expenditure in this connection for trans- 
fer of goodwill which can be separeted 
from other expenditure to say that this 
is an expenditure incurred solely for the 
transfer of goodwill? The answer can 
only be in the negative. Again in sub- 
clause {ii} of Section 12-B(2) there is the 
mention of the actual cost to the assessee 
of the capital asset including. any expen~7 
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diture of a capital nature incurred and 
borne by him in making additions or 
alterations thereto. It is difficult tc ima- 
gine from the practical point of view or 
even in legal notion how there can be an 
expenditure which will 
actual cost of a goodwill in the assessee’s 
capital asset and particularly for making 
any addition or alteration to such good- 
will These are compelling considerations 
which appear to exclude goodwill from 
the concept and ambit of Section 1£-B of 
the Income-tax Act. 


17. _ Finally, coming to the diffe- 
rent provisos in sub-section (2) of 
Section 12-B dealing with the valua- 
tion of the capital asset with refer- 
ence to the fair market value on the date 
of sale or exchange or relinquishment or 
transfer and providing even, as in the 
third proviso. for substitution for the 
actual cost, such fair market value, eppear 
to militate against any interpretation 
which includes goodwill within its ambit. 
The “actual cost” in the case of goodwill 
seems to me to be an incongruous expres- 
mion to be applicable to the case of. a 
- goodwill - 


18. On the basis of this: interpre- 
tation and construction of Section 12~B of 
the Income-tax Act and its various sub- 
sections and provisos I arn of the opinion 
that goodwill does not come and was not 
intended to come within its ambit as tax- 
able capital gains. 


19. Whether property can be tan- 
gible or intangible is not a consideration 
which goes into our decision in this 
matter in coming to the conclusion just 
stated. It is well-known in prcperty 
jurisprudence that property can be in- 
tangible. Right of easement is an in- 
tangible property. May be there arə also 
certain other properties with similer or 
comparable characteristics like patent, 
trade mark or copyright. 


20. But the fundamental point ie 
that goodwill basically is reputatior: Re- 
putation as such is not taxable unlsss it 
can come within certain objective stand- 
ardization producing either income or 
capital gain. There can be no sale of a 
goodwill without the business associated 
with that goodwill or the name. From 
that point of view goodwill has no sepa- 
rate existence apart from business. One 
cannot sell the goodwill and retain the 
business that the goodwill represented, 
nor can one sell the business and retain 
the goodwill. On this point see thə ob- 
servations of the Supreme Court in Jogta 
Coal Co., Ltd. v. Commr. of I. T.. West 
Bengal, 36 ITR 521 at p. 524 = (AIR 1959 
SC 1232 at p. 1234) and S5. C. Cambatta 
& Co., Ltd. v. Commr. of Excess Profits 
Tax, Bombay, 41 ITR 500 at p. 5M4 = 
(AIR 1961 SC 1010 at p. 1012) qvoting 
Lord Macnaghten in Inland Rewenue 
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Commr. v. Muller & Co.’s Margarine Ltd., 
1901 AC 217 to which reference will pre- 
sently be made, and where Lord Mac- 
naghten emphasised that “goodwill has 
no independent existence. It cannot sub- 
sist by itself. It must be attached to 
business”. 


2i. In addition to the principles of 
construction, there is the authority of a 
Division Bench of the Madras High Court 
in Commr. of Income-tax, Madras v. K. 
Ratham Nadar, (1969) 71 ITR 433 (Mad.) 
which supports the conclusion to which 
we have arrived. It is an authority for 
holding that Section 12-B(2) (ii) of the 
Income-tax Act, 1922 suggests that capital 
gain arises only on the transfer of a capi- 
tal asset which has’ actually cost to the 
assessee something, and that such actual 
cost in the context of the Income-tax Act 
is cost in terms of money, and it cannot 
apply to transfer of capital assets which 
did not cost anything to the assessee in 
terms of money in its creation or acquisi- 
tion. The present reference stands on the 
stronger footing than that. In that case 
there was cash consideration for the good- 
will but here there is only substitution of 
the partner’s share in the company’s share 
without any cash or without any money 
from the ordinary point of view. After 
an exhaustive review of the nature of 
goodwill, found in different authorities 
and cases, and a comprehensive survey 
and analysis of the section of the Income- 
tax Act, the learned Judges of the Mad- 
ras High Court came to the conclusion 
at pages 449-450 where the Court express- 
ed its views in the following terms:— 


“We have, therefore, to proceed on 
the basis that, while the British and the 
American taxation laws proceed on the 
footing that capital gains are assessable 
in the case of transfer of goodwill, but 
the Indian Act did not hav2 in contempla- 
tion, when enacting the Section 12-B, that 
self-created assets like copyrights, patents 
and goodwill should be subjected to capi- 
tal gains arising on their transfer. It is 
enough to say that, complex and difficult 
as this question is, we are not satisfied 
that either the Legislature intended to 
include property of the kind now in ques- 
tion for the purpose of taxation of capital 
gains. or that the wordinz of Sec. 12-B 
supports such a contention. We, there- 
fore, hold, though not witaout hesitation, 
that capital gains on the transfer of good- 
will are not liable to be taxed under Sec- 
tion 12-B.” 


I shall refer to one other decision on this 
point of the Allahabad High Court in 
Gangadhar Baijnath v. Ccmmr. of I. T, 
Lucknow, (1966) 60 ITR €26 (All). The 
third question for an answer in that case 
as reported at p. 631 of that report was 
“whether on the facts anc circumstances 
of the case the receipt of Rs. 35,01,000/- 
was taxable under Section 12-B of the 
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Income-tax Act.” M. C. Desai, C. J. deli- 
vering the judgment for the Bench at p. 
646 of the report observed as follows:— 


“There is no question of applying the 
doctrine of substance because the act 
purporting to have been done, ‘could not 
only have been done physically. but also 
could have been done lawfully. For the 
purpose of Section 12-B one must con- 


sider the form of transaction, though for 


the purpose of deciding whether the 
receipt is a capital receipt or the Revenue 
income, one might consider the substance. 


In Bankey Lal Vaidya v. Commr, of I. T., 


(1965) 55 ITR 400 (AIL), to which I was 
a party it was decided that when one 
partner of the dissolved partnership takes 
up the entire business and pays the retir- 
ing partner the price of his share, the 
price received by the latter is not a capi- 
tal gain. My answer to question No. 3 is, 
therefore, in the negative and in the 
assessee’s favour.” 


22. These are the direct authori- 
ties on Section 12-B of the Income-tax 
Act. But the ‘question of course has 
come up incidentally or collaterally when 
Courts have considered other sections of 
the Income-tax’ Act such as S. 10(2) (xv) 
of the Income-tax Act, 1922, dealing with 
profits and gains of business and’ allow- 
ances for expenditure of a residuary 
nature, but not being in the nature of 
capital expenditure or personal expendi- 
ture laid out or expended wholly or ex- 
clusively for the purpose of the said busi- 
ness. Lord Bowen in City of London 
Contract Corpn. Ltd. v. Styles, (1887) 2 
Tax Cas 239 at p. 243 expressed the view 
that money expended not for the purpose 


of carrying on a concern, but to acquire. 


the concern is a capital expense. It is, 
significant that in that case money was 
paid by a Limited Company to buy the 
business of a firm and that was held to 
be a capital gain. The Privy Council in 
Tata Hydro~-Electric Agency Co.. Ltd. v. 
Commr. of Income-tax, 5 ITR 202 = 
(AIR 1987 PC 139) came to the conclu- 
sion that payment made in consideration 
of the acquisition of the right to earn 
profits, that is, of the right to conduct 
the business, and not for the purpose of 
producing profits, could not be allowed 
as a deduction in such cases. All these 
authorities were concerned really with 
the question of acquiring the concern or 
goodwill or the right to earn profits under 
Section 10(2) (xv) or similar provision on 
the point of capital or revenue expense 
and these authorities did not turn really 
on the interpretation of Section 12-B of 
the Income-tax Act. 


23. It will be unnecessary for us 
to discuss at length the numerous cases 
and authorities on goodwill and its legal 
character and incidents. They will he 
found in some of the judgments of the 
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Supreme Court and other High Courts 
which we have quoted above and also of 
Division Bench decision of this Court to 
which I was a party in Dulal Das v. 
Ganesh Damani, 99 Cal LJ 11 at pp. 15 to 


-13 = (AIR 1957 Cal 280 at pp. 282-83), 


Iz is, however, necessary to refer to the 
ease of a Division Bench of this-Court in 
(2963) 47 ITR 565 (Cal) relied on by the 
Tribunal in this case. The difficulty is 
tnat this is not a case where the decision 
was given with reference to Section 12-B 
of the Income-tax Act, 1922. It, how- 
ever, contained an observation at p. 385 
‘Sf there cannot be a sale by a’“person to 
himself for Income-tax purposes, there 


can equally be no transfer of goodwill by 


a person to himself”. This decision. went 
up to the Supreme Court which affirmed 
it but not on the ground of a transfer by 
a person to himself, but on the ground 
that there was no profit shown or proved. 


24. Goodwill has been variously 
described. It has been horticulturally 
and botanically viewed as "a seed sprout- 
img” or an “acorn growing into the 
mighty Oak of goodwill”. It has been 
g2ographically described by locality. It 
has been historically explained as grow- 
img and crystallising traditions in the 
business. It has been described in terms 
oi a magnet as the “attracting force”. In 
terms of comparative dynamics, goodwill 
has been described as the “differential 
raturn of profit.” Philosophically it has 
been held to be intangible. Though im- 
material, it is materially valued. Physi- 
cally and psychologically, it is a “habit” 
and sociologically it is a “custom”. Bio- 
logically, it has been described by Lord 
Macnaghten in Trego v. Hunt, 1896 AC 7 
of the business. 
Architecturally, it has been described as 
the “Cement” binding together: the busi- 
mess and its assets as a whole and a going 
and developing concern. It has been 
Zoologically explained by Rich J. in 
Federal Commr. of Taxation v. William- 
son, 7 ATD 272, quoted at pp. 39-40 of 
the 4th Edition of “The Valuation of 
Company Shares and Business” by Adam- 
son and Coorey in these terms:-— 


“In Whiteman Smith Motor Co. v. 
Chaplin the types were zoologically classi- 
fed into cats, dogs, rats and rabbits. The 
cat prefers the old home to the person 
who keeps it. and stays in the old home 
although the person who has kept the 
tome leaves, and so it represents the 
customer who goes to the old shop who- 
ever keeps it, and provides the local good- 
will. The faithful dog is attached to the 
person rather than the place, he will 
follow the outgoing owner if he does not 
go too far. The rat has no attachments, 
end is purely casual. The rabbit is at- 
tracted by mere propinquity. He comes 
because he happens to live close by an 
it would be more trouble.to go elsewhere, 
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These categories serve as a reminder taat 
the goodwill of a business is a composite 
thing referable in part to its locality, in 
part to the way in which it is conducted, 
and the personality of those who cond ct 
it and in part to the likelihood of ccm- 
petition, many customers being no doubt 
actuated by mixed motives in ee 
their custom.” 


25. In the Division Bench Jeden 
of this Court in 99 Cal LJ 11 at p. 15_ = 
(AIR 1957 Cal 280 at p. 282) this is waat 
I observed:— _ 


“The law of sendonl is often nis- 
understood because I think jurisprudence 
not infrequently treats it as an abstract 
notion. which in fact it is not. Goodwill 
must always be understood in relation to 
facts. Goodwill in jurisprudence is not 
the abstract quality which the gramma- 
rian means by that expression but a very 
concrete notion of great practical import. 
What the goodwill of a business is 
depends a good deal on the facts and är- 
cumstances of the particular business, 
Goodwill represents business reputation. 
Business reputation in my view is a con- 
plex of personal reputation, local repuia- 
tion and objective reputation of the pro- 
ducts of the business. Which one of 


these elements will predominate vill. 


depend on the facts and circumstances of 
each case. Except where the reputation 
of a business and where the product of 
the business more than its propriecor 
have won widespread popularity and uni- 
versal approval and except in the case of 
well-known patents and manufacturing 
processes in which event the personal and 
objective reputations predominate, it is 
the local reputation or the attribute of 
locality which forms the largest content 
of goodwill in almost every other busi- 
ness. Specially is the attribute of loca- 
lity the most important consideration in 
the business of an ordinary trader or a 
dealer as in the present case. In my 
opinion, there can be no hard and fast 
rule, no simple formula and no inflexible 
and rigid definition of the term “good- 
will” but in each case it is necessary to 
see the entire nexus of facts connected 
with the business whose goodwill is to be 
determined.” . 


26. In this context Lord Mac- 
naghten J. in 1901 AC 217 observed: 


. "What is goodwill? It is a thing very 


easy to describe, very difficult to, defina.” 
In the same case, Lord Lindley observed 


D as follows:— 


“Goodwill regarded as property a 
no meaning except in connection with 
some trade, business or calling. In that 
connection I understand the word to n- 
clude whatever adds value to a businzss 
by reason of situation, name and repuza~ 
tion, connection, introduction of old custo- 
mers and agreed absence from competi- 
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tion, or any of these things and there may, 
be others which do not occur to me.” 


27. On appeal in Commr., of In- 
come-tax v. Mungneeram Bangur, 57 ITR 
299 at pp. 303-304 = (AIR 1966 SC 50 at 
pp. 52, 53) the Supreme Court. in dealing 
with the question whether the vendor and 
the vendee were legal entities and whe~ 
ther-it was permissible to tear the corpo- 
rate veil to see whether the partners of 
the vendor were the same persons as the 
Shareholders of the vendee, cbserved that 
it was not necessary to deal with those 
questions. That they are different legal 
entities or different juristic personalities 
when a partnership becomes a limited 
company has been copiously supported 
by many references cited from the Bar 
as Salomon v. Salomon. 1397 AC 22. 
Again in Doughty v. Commr. of I. T., 1927 
AC 327 the question was, two partners 
carrying on business in New Zealand sold 
their partnership business to a limited 
company in which they became the only 
shareholders. The sale was also of the 
entire assets including goodwill and the 
consideration was fully paid up shares in 
the company. The Privy Council came to 
the conclusion that if the transaction was 
to be treated as a sale, there was no sepa~ 
rate sale of the stock and no valuation of 
it as an item forming part cf the aggre- 
gate sold and that the transaction was a 
mere readjustment of the business posi- 
tion of the partners resulting in no profit 
and a mere book-keeping entry could not 
be a as a conclusive BVIREnES of 
pro 


28. But the case on ites the 
greatest reliance was placed on behalf of 
the Revenue was on the Suvreme Court 
decision in Commr. of Income-tax, Guja- 
rat v. B. M. Kharwar, 72 ITR 603=(AIR 
1969 SC 812). But here agzin this does 
not heip the Revenue because this was a 
decision on Section 10(2) (viii and not on 
Section 12-B of the Income-tax Act with 
which we are concerned. It deals with 
the doctriné of the substance of the mat- 
ter in relation to the form. At page 606 
Shah J.. who delivered the judgment for 
the Supreme Court observed: 


“The taxing authority is antitled or is 


_ Indeed bound to determine the true legal 


relation resulting from a transaction, If 
the parties have chosen to conceal by a 
device the legal relation, it is open to the 
taxing authorities to unravel the device 
to determine the true character of the 
relationship. But the legal effect of a 
transaction cannot be displaced by prob- 
ing into the substance of the transaction.” 


29. Again at page 698 Shah J. 


“The company was a legal entity disə’ 
tinct from the partnership under the gene- 
ral law. Transfer of the machinery was 
by the firm to the company; and the legal 
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effect of the transaction was to convey 
for consideration the rights of the firm 
in the machinery to the company. The 
transaction resulted in excess realisation 
over the written down value of the 
machinery to the firm and the liability 
to tax, if any, arising under the Act 
could not be avoided merely because in 
consequence of the transfer the interest 
of the partners in thea machinery was 
substituted by an interest in the shares 
of the company which’ owned Bae machi- 
nery.” 


30. Having regard to the grounds 
on which we base our decision it will be 
unnecessary to discuss in detail the prin- 
ciples of that case as also in the case cited 
by the Revenue of Commr. of Income-tax. 
Calcutta v. Associated Clothiers Ltd., AIR 
1963 Cal 629 affirmed by the Supreme 
oo in 63 ITR 224 = ore 1967 SC 
788) 


31, We therefore consider it un- 
necessary to discuss in detail Mr. Baner- 


jee’s arguments for the assessee regard- 


ing the decision in 72 ITR 603 = (AIR 
1969 SC 812) when Mr. Banerjee said 
that the decision did not notice the previ- 
ous Supreme Court decision in 1954 in 
the case of Liquidators of Pursa Ltd. v. 
Commr. of Income-tax, 25 ITR 265 = 
(AIR 1954 SC 253) regarding realization 
sale, and West Coast Commercial case in 
46 ITR 135 (SC) which approved and 
applied Doughty’s case in 1927 AC 327 
dealing with slump sale as well as the 
Supreme Court decision in Mungneeram 
Bangur’s case which is reported in 57 ITR 
299 = (AIR 1966 SC 50) and the previous 
Supreme Court decision in Morning Star 
case, (1967) 66 ITR 725 (SC). Mr. Baner- 
jee has also contended that the observa- 
tions in Kharwar case in 72 ITR 603 af 
p. 608 = (AIR 1969 SC 812 at p. 815) to 
the effect that it was not necessary for 
the purpose of the case and was appa- 
rently recorded without any debate on 
the question in Kikabyai’s case was in 
fact not casual but the ratio itself for 
the decision of the Supreme Court in 
Kikabhai’s case in 24 ITR 506 = (AIR 
1953 SC 509) and he drew our attention 
to the principle and ratio in Kikabhai’s 
case 24 ITR 506 at p. 509 = (AIR 1953 
SC 509 at p. 510) of the report. In fact 
Mr. Banerjee drew our attention to a 
larger Bench decision of the Supreme 
Court of- seven Judges in Bai Shirinbai 
K. Kooka, 46 ITR 86 at p. 91 = (AIR 
1963 SC 477 at pp. 479-480) where the 
` Full Bench affirmed the principle and the 
ratio in Kikabhai’s case, 24 ITR 506 = 
(ATR 1953 SC 509). 


32. In the view that we are tak- 
ing it will no longer be necessary to dis- 
- cuss the characteristics of the four diffe- 
rent types of trarsaction, namely, (1) 
gale, (2) exchange, (3) relinquishment and 
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(4) transfer in Section 12-B of the In- 
come-tax Act. Here the sale or transfer 
or exchange or relinquishment was to 
lead to the complete extinction of the 
partnership or the firm. The entire part- 
nership with its goodwill was being taken 
over by the two limited companies. One 
of the points made before us is whether 
such a transaction could come within the 
meaning of either a sale or a transfer or 
an exchange or a relinquishment and 
whether when there is complete extinc- 
tion there could be any further goodwill 
or transfer of the firm as a going con- 
cern. We prefer to rest our decision in 
this case on the authorities quoted above 
not on this branch of the argument at all 
but on the point that goodwill is not a 
capital asset within the meaning of Sec- 
tion 12-B of the Income-tax Act, .1922 and’ 
the further fact that it produced no profit 
or gain in this case in any event in the 


sense indicated above. 


33. The answer to the question re- 
framed by us is, therefore, in the affirma- - 
tive and in favour of the assessee and I 
hold that goodwill is not and cannot be 
treated as capital gain within the mean- 
ing of Section 12-B of the Income-tax 
Act. 1922 and no capital gain arose within 
the meaning of Section 12-B of the In- 
come-tax Act in respect of the goodwill 
Each party would bear its own costs. 


SABYASACHI MUKHARJI, J. :— 34. 
I agree, 
Answered in favour 
of the assessee, 
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Calcutta Safe Deposit Co., Ltd., Ap- 
plicant v. Ranjit Mathuradas Sampat, 
Respondent. 


Company Appln. No. 126 of 1970 con- 
nected with Company Petn No. 91 of 
1970. D/- 28-8-1970. 


(A) Negotiable Instruments Act 
(1831), S. 118 — Presumption as to nego- 
tiable instruments that holder is holder 
in due course — Holder of bearer deben- 
tures — Clauses of debentures making 
them negotiable imstruments —— In ab- 
sence of any claim by any other party in 
respect of very same debentures, holder 
has no obligation to explain to company 
as to how he became holder in due course 
— Company is bound to pay proceeds 
thereof as also arrears of interest to hold- 
er presenting, the same. (Para 14) 


(B) Companies Act (1956), S. 439 — 
Petition for winding up-— Holder of 
bearer debenture — Clauses of Indenture 
making it obligatory for company to make 
payment directly to bearer debenture 
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holder —- Bearer 
without making any claim through 
ees of the debenture trust. 

Where the clauses of Indenture make 
it obligatory for company to make pay- 
ment directly to bearer debenture holcer, 
in accordance with tenor of debenture 
bond, the bearer can present~ petiton 
without making any claim through zhe 
trustees with whom the company had 
entered into contract in issuing zhe 
debenture. 

In making the winding up petiton 
what is being enforced ky the debenture 
holder is the right under the bearer de- 
bentures to make a claim on the company 
for the unpaid debt due to him through 
the machinery of winding up as provided 
by statute and not the right to enforce 
the security covered by the debentures. 
This is a statutory remedy which has 
been provided not to enforce the claim 
but to enable the Court tc decide by using 
its discretion as to whether the company 
should be allowed to do its business as a 
going concern or should be wound up sọ 
that all the creditors’ dues mighbt'’be paid 
off in the manner as provided by lew. 
In a case where this remedy is not pursu- 
ed by the creditor and the suit is filed, 
the creditor would no doubt think of en- 
forcing his security as w2ll and in dong 
so has got to make the trustees the par- 
ties to the suit inasmuch as the indenture 
of trust is entered into zy and between 
the company and the trustees and not 


can present petition 
trust- 


with the debenture holders. AIR 1855 
Bom 355, Rel on. (Paras 20. 22) 
Moreover the debenture hold=rs 


would be deemed to be creditors within 
the meaning of Section 439(1) (b). 

, (Para 23) 

(C) Companies Act (1956), Ss. 4239, 
434 — Winding up. petition — Secured 
creditor’s right to present petition — Neg- 
tect of company to pay or to secure or to 
compound within meaning of S. 434 — 
Company shall be deemed to be unable 
to pay its debts — Secured creditor gzts 
right to present petition. 


If a secured creditor serves a notice 
under Section 434 then within the period 
of the said three weeks the company mast 
take action in the matter and satisfy the 
creditor that his claim would either be 
paid or that his security is in tact. He 
must in such a case. come to some 
arrangement with such creditor. If fhe 
company would choose not to come to 
some arrangement then the same would 
amount to neglect to pay or to Secure or 
to compound for it to the reasonable 
satisfaction of the creditor within fhe 
meaning of Section 434 and the deeming 
provision that company is unable to ray 
its debts would be attracted after fhe 
expiry of three weeks mentioned therein. 
Under such circumstances the secured 
creditor can pursue the remedy as pro- 
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‘bentures issued by the app'icant 
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vided by the Act and ask windin2 up 
Court to exercise its discretion ani if 
thought fit to wind up the Company 
(Paras 31, 32, 33 & 35) 
It cannot be said that tne claim of 
the petitioner was already secured and 
that if the claim was to be further secur- 
ed after the statutory notice the same 
would amount to double security. The 
question of double security could only 
arise if the existing security was admitted. 
If the company would admit the transac- 
tions with such secured creditor and 
would reasonably satisfy the secured 
creditor that his security is in tact and 
that the company is in a position to pay, 
either in the correspondence prior tc the 
statutory notice or within the stat tory 
period as provided under Section 434 the 
right of the secured creditor to present 
the winding up petition would alsa be 
lost inasmuch as that would amoun- to 
an abuse of the process of the court and 
the remedy provided under Act would 
not be available to the secured creditor. 
(Paras 35 36) 
Cases Referred: Chronological Paras 
(1965) 35 Com Cas 456 (SC), Amal- 
_ Zamated Commercial Traders (P.) 
Ltd. v. A. C. K. Krishnaswami 25 
(1955) AIR 1955 Bom 355 (V 42) = 
ILR (1955) Bom 550, Bachharaj 
Factories Ltd. v. Hirjee Mills Ltd. 21 
(1955) ATR 1955 Mad 582 (V 42) = 
TLR (1954) Mad 1187, Karnatak 
Vegetable Oils and Refineries 
Ltd. v. Madras Industrial Invest- 
ment Corporation 27 
(1909) 1909-1 Ch 446 = 78 LJ Ch 
237, In re Dunderland Iren Ore 
Co.,Ltd. 
(1892) 1892-2 Ch 362 = 61 LJ Ch 
462, In re Borough of Portsmouth 


17, 21 


Tramways Co. 21 
(1884) 27 Ch D 278 = 33 WR 12, 
In re Olathe Silver Mining Co. 21 


Anindya Mitter, for Applicant; Panja, 
for Respondent. 

ORDER :— This is an application for 
the stay of the winding up proceedings 
of Calcutta Safe Deposit Co., Ltd. (hezein- 
after called the said company). The peti- 
tloning creditor in the winding up pro- 
ceedings is one Ranjit Mathuradas Sam- 
pat the respondent herein. Sampat is 
one of the debenture holders of the de~- 
com- 
pany. 

2. According to the petitioner he 
is the holder in due course of three de~- 
bentures of the value of Rs. 1000/- each 
out of 250 First Mortgage Debentures 
issued by the company on or about June 
19, 1939. Each of the said deben-ures 
carried interest at the rate of 44% per 
annum payable half yearly in June and in 
December in each year. 


3. The said debentures were ‘ssu- 
ed subject to and with the benefit of the 
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conditions endorsed thereon and in an 
Indenture dated November 22, 1939. made 
between the company of the one part and 
Sailendra Nath Banerjee and others of 
the other whereby certain properties of 
the company were vested in trustees for 
securing the payment of the principal 
‘amount and interest payable in respect 
of the said debentures. 


A, The relevant clauses of the said 
debentures as endorsed thereon are as 
follows: 


“(1) The Calcutta Safe Deposit: Co., 
Ltd. (hereinafter called the ‘Company’) 
will on the 22nd day of November 1969 
or on such earlier date as the principal 
monies hereby secured become payable in 
accordance with the conditions endorsed 
herein, pay to the bearer of this deben- 
ture or if-registered to the registered 
holder hereof on the presentation of this 
debenture of Rs. 1000/-. 


(2) The Company will during the 
continuance of this security pay interest 
on the said principal sum of Rs. 1000/- at 
the rate of 44% per annum by equal half- 
yearly payments on every 30th June and 
3lst December in accordance with the 
coupons annexed hereto. 


(4) This Debenture is issued subject 
fo and with the benefit of the conditions 
endorsed hereon, which are to be deemed 
part of it.” 


5. The conditions referred to here- 
in above and as provided, on the reverse 
of the said Debenture are as follows:— 


“(3) If the principal moneys hereby 
secured shall become payable before the 
22nd day of November 1969 the person 
presenting this debenture for payment 
must surrender therewith the coupons 
representing subsequent interest, the 
company nevertheless paying the interest 
for the fraction, if any. of current half- 
year. 


(4) The registered holder for the 
time being of this debenture when regis- 
tered and the bearer thereof for the time 
being when not registered and the bearer 
of each of the interest coupons aforesaid, 
shall be entitled to the principal money 
and interest secured by such instruments, 
respectively free from any equities þe- 
tween the company and the original or 
any intermediate holder hereof and all 
persons may act accordingly, and the re- 
ceipt of such registered holder or bearer, 
as the case may be, for such principal 
money and interest shall be a good dis- 
charge to the company which shall not be 
bound to enquire into the title of such 
registered holder or bearer or save as 
herein provided and except as ordered by 
some court of competent jurisdiction or 
as by statute required to take notice of 
any of equities affecting the ownership 
of such instruments or moneys. 
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(12) The principal moneys hereby 
ao shall immediately become pay- 
able: 


(a) If the company makes default for 


‘a period of six months in the payment of 


any interest hereby secured and the bear- 
er or registered holder hereof before 
such interest is paid by notice in writing 
to the company calls in such principal 
moneys, or 

(b) If an order is made ora resolu 
tion is passed for the winding up of the 
company otherwise than for the purpose. 
of reconstruction. 


(13) The holders of the cheatin of 
the above issue are and will be entitled 
pari passu to the benefit of and subject to 
the provisions contained in an indenture 
dated 22nd day of November 1939 and 
made between the company of the one 


. part, and Sailendra Nath Banerjee and 


others of the other part, whereby certain 
property of the company was vested in 
trustees for securing the payment of the 
principal moneys and interest payable in 
respect of the said debenture. 


(15) This debenture except when 
registered is to be treated as negotiable. 


(17) This debenture is issued subject 
fo and in terms of the indenture referred 
to in Clause 13 hereof.” 


6 The said Indenture dated Nov- 
ember 22, 1939 inter alia, contained the 
following provisions: 


*(5) The trustees shall denai the 
company to hold and enjoy all the mort- 
gaged premises and to carry on thereon 
and therewith the business or any of the 
businesses mentioned in the Memorandum 
of Association of. the company until the 
security hereby constituted shall become 
enforceable as hereinafter provided and 
then the trustees may in their discretion 
without any such request next hereinafter 
mentioned and shall upon the request in 
writing of holder or holders of the one- 
half of the debentures (but in either case 
without any further consent on the part 
of the company or its assigns) enter upon 
or take possession of the mortgaged pre- 
mises or any of them and may in the 
like discretion and shall upon the like 
request sell, call in, collect and convert 
into money the same or any part thereof 
etc. etc. etc. 


(6) The security- hereby cud 
shall subject to clause 7 hereof become 
enforceable within the meaning of these 
presents in each and every of the events 
following (1) if the company shall make 
default in the payment of any principal 
moneys or interest which ought to be paid 
in accordance with these presents: (2) if 
an order shall be made or resolution pass- 
ed for the winding. up of the company 
otherwise than for the purpose of recon- 
struction, etc. etc. etc. 
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(40) The company shall pa7 the 
principal moneys and interest secured by 
the debentures in accordance witk the 
tenor thereof respectively and shell ob- 
serve and perform the general conditions 
endorsed thereon respectively. 

(41) At any time after the security 
hereby constituted becomes enforceable 
and the trustees shall have determined 
or become bound to enforce the same 
they may by notice in writing to the com- 
pany declare that the debentures ar2 pay- 
able and the principal moneys thereby 
secured shall thereupon become payable 
accordingly.” 


ds Mr. Anindya ‘Mitter aprearing 
on behalf of the company contended that 
it is highly suspicious as to whether the 
petitioner is the holder in due course in 
respect of the said three debentures or 
not. According to the learned counsel 
the petitioner did not collect any interest 
by producing his coupons since July 1, 
1960 and allowed a considerable time to 
pass by before the claim was made by 
the petitioner. That creates a greet sus- 
picion so far as the company is concern- 


ed, and the company accordingly is justi- 


fied in asking for particulars of the trans- 
fer in favour of the petitioner. In spite 
thereof the said particulars were not ans- 
wered satisfactorily. The petitioner did 
not produce any proof of payment cf con- 
sideration. Then again a letter was 
received from the Hongkong and Shan- 
ghai Banking Corporation dated Arril 20, 
1970 whereby the said company int mated 
that ten debentures Nos. 171 to 130 of 
. Calcutta Safe Deposit Co., Ltd. (whxch in- 
~- cluded the said three debentures) were 
delivered to Messrs. Amritlal Ojha & Co., 
Ltd. on November 21. 1960. On the ‘basis 
of that it is contended that.the said de- 
bentures belonged to some memkters of 
the Ojha family. Thereafter d-sputes 
were started amongst the members of the 
Ojha family and the said debentures were 
not traceable. 


8. The applicant to the stay appli- 
cation is one Navin Chandra Ojha, in his 
capacity as the special officer in respect 
of the said company. The said applicant 
as such special officer made searcnes of 
the old records of the company and found 
-that one G. G. Carapiet and/or his estate 
‘collected interest upto June 30, 1960 The 
said special officer also referred to a letter 
dated February 28, 1970 written ky one 
Chimanlal Oiha to him intimating that 
the said debentures were acquired by 
some members of the Ojha family and 
due to some disputes between the mem- 
bers of the Ojha family the present 
whereabouts of the debentures were not 
known. The said Chimanlal req ested 
him not to make any payment without 
making proper enquiry and investigation 
as to the bona fides of the persons who 
might present such debentures for pay- 
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Accordingly, the special officer is 
justified in not making payment in res- 
pect of the said debentures without ascer- 
taining as to how, when, where and from 
whom the petitioner acquired the said 
debentures and became the holder in due 
course. The letter was not replied to by 
the petitioner. 


9. On behalf of the petitioner it 
is stated that the petitioner was mot pre- 
sent in Calcutta at the date wken the 
affidavit-in-opposition to the stay appli- 
cation was filed and as such th peti- 
tioner’s father had to file the affieavit-in- 
opposition on behalf of the petitioner. 
The petitioner’s father Mathura Das Sam- 
pat stated in his affidavit that in -he year 
1964 his son purchased three debentures 
from one Kristodhone Chatterjee of J. N. 
Lahiri Road, Serampore at a price of Rs. 
2250/-. At the request of the learned 
counsel appearing on behalf of tne peti- 
tioner, I gave leave to the petitioner to 
file a supplementary affidavit to corrobo- 
rate the statements made by his father. 
In the said supplementary affidavi: afirm- 
ed on August 13. 1970 the said p=titioner 
corroborated the aforesaid staterments of 
his father. In this connection the corres- 
pondence should be considered t> ascer- 
tain the conduct of the special officer in 
refusing to pay the said debentures to the 
petitioner. . ) 


10. On or about November 22, 
1969 the debentures became payeble and 


_on the very same date by his lettar Sam- 
` pat instructed his bankers for collection 


of the principal amount with interest upto 
that date in respect of the saic three 
debentures bearing Nos. 175, 176 and 177 
and to credit the amount thus rezlised to 
the savings bank account held by Sampat 
with the said bankers. The bankers 


‘claimed the amount from the Special Offi- 


cer who replied on November 25, 1969 to 
the effect that he would seek n=cessary 
directions from the High Court in that 


‘regard and in. the meantime he enquired 


of the bankers to let him know on whose 


‘account the said debentures had b2en sent 


to the company. By their letter dated 
November 28, 1969 addressed to the said 
special officer the bankers informed that - 
the debentures were tendered for collec- 
tion by Ranjit M. Sampat of 109/2B, 
Hazra Road, Calcutta-26 and askec for the 
cheque. By his letter dated D2cember 
22, 1969 the special officer intimazed that - 
he was facing difficulty as a court officer 
to make payment in the absence of rela- 
tive papers and documents and as such 
he would seek necessary directions from 
the Court and he assured that he would 
make such an application. On January 
2. 1970 the petitioner wrote to his bankers 
and supplied a copy thereof to the said 
special officer, inter alia, intimatmg. that 
the said debentures and the inter2st cou- 
pons should be returned as it was clear 
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that the special officer had been trying to 
evade payment as claimed. He contend- 
ed that the debentures were the bearer 
_debentures and as such he had the right 
to demand payment immediately on pre- 
sentation. -On January 8, 1970 the spe- 
cial officer wrote back stating that as a 
court officer he was required to verify, the 
records properly and more specially in 
such a case where there were disputes 
and suits were pending. He again em- 
phesised that he was checking up the old 
records and after completing the same 
he would place the matter before the 
High Court. It was recorded therein that 
he asked for information as to when and 
how Sampat acquired those debentures 
anc the names and addresses of the per- 
sons from whom the same were acquired 
as also the reasons why interest had not 
been collected for such a long time 
Thereafter on February 6, 1970 the notice 
under Section 434 of the Companies Act, 
1956, was sent by Sampat’s Solicitor to 
the- company claiming the sum of Rs. 
4282.50. In reply thereto Messrs. T. 
Banerjee & Co. Solicitors for the com- 
pany by their letter dated February 25, 
1970, inter alia, stated that their client, 
the special officer did not receive any 
records and papers relating to the deben- 
tures in question from his predecessor-in- 
office and that he had: been instructed to 
dery that Sampat- acquired the deben- 
tures in question in due course, or bona 
fide or for valuable consideration and 
thus disputed the claim of Sampat. ‘The 


right of Sampat to serve a notice wnder ` 


Section 434 of the Companies Act, 1996 
was also denied and disputed by that 
letter. 
tion was presented on March 18, 1970. 


ti. On the basis of the aforesaid 


facts as stated in the correspondence. 


-Mr. Panja submitted that there could be 
no question of being suspicious about the 
said bearer debentures. The suspicion 


appears to have arisen only after . the’ 


presentation of the _winding-up petition. 
The Special Officer repeatedly stated in 
his letter that he would seek directions 
from the Court but he never did so. l 


12. - In my opinion, in a case where 
the debentures are bearer debentures the 
same are payable upon presentation there- 
of and upon demand being made by the 
besrer. In the absence .of any. claim by 


any other party in respect of the very ` 


same debentures the special officer of the 
company could not have any cause to be 
suspicious about the person presenting 
the same. It is true that as such special 
officer he ought to be careful to take all 
reasonable precautions -before making 
payments but that does not mean that on 
mere suspicion he will withhold payment 
tc the person claiming as bearer thereof 
-on such flimsy ground as he has purport- 
ed to-do. In the absence of any other 
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, year 1964. Then again, 


Thereafter the winding-up peti- 
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chimant of the said debentures and™ in 
the absence of any other substantial proof 
he had no further duty to ask for reasons 
as to why interest had not been claimed 
sc: long or to ask the bearer of the deben- 
tires to produce any proof of the pay- 
ment thereof. It appears that in’ order 
tc make out a ground in the stay applica- 
tion he wrote to the Hongkong and Shan- 
ghai Banking Corporation enquiring of 
them as to when the debentures were 
delivered to Messrs. Amritlal Ojha & Co., 
Lid.. and to that he: got the reply from 
the said bank on April 20, 1970 to the 
effect that the same were delivered to 
tke said Messrs. Amritlal Ojha & Co., 
Lèd., on November 21, 1960 according to 


. their report. Considering the date of 


such delivery it does not appear to be in 
conflict with the petitioners claim. In 
the affidavit-in-opposition to the stay ap- 
pHcation and in the supplementary affida- 
vit of Sampat it is steted that Samrat 
purchased the debentures in 1964 from 
ome Kristodhone Chatterjee of J. N. 
Lahiri Road, Serampore at a price of Rs. 
2250/-. Accordingly the bank’s letter 
cennot give rise to any suspicion. The 


, szid bank’s record does nòt show what 


happened to the said debentures after 
1960. Accordingly. that letter cannot 
have any bearing in respect of the pur- 
chase of the debentures by Sampat in the 
the letter of 
Chimanlal Ojha to the effect that the 
szid debentures belonged to some mem- 
bers of the Ojha family is absolutely. ` 
vague and in the absence of any positive 
evidence from any member of the Ojha 
femily to the effect that the said deben- 
tures belonged to him or them the spe- 
ckal officer should not have been so sus- 
p:cious as to withhold the payment for 
such a long time. If the motive of the 
special officer had been bona fide there 
could not have been any difficulty on his 
part to seek directions from this Court by 
raking an application on the materials 
hə had already obtained in his possession. 
The special officer did nothing of the 
k:nd and I have every reason to come to 
the conclusion that the special officer was 
not acting reasonably and bona fide in 
tke matter of withholding the payment in 
tke way he has done. Even in the stay 
avplication his attitude is such that he 
would not be satisfied by any explanation. 
and it appears that he is bent upon with- 
holding the payment under any circum- 
sances. 


13. In paragraph 9 of the stay 
avplication the special officer stated that 
hə made searches of the old records of 
the company and he found that-a series 
oi debentures containing 10 in number 
and bearing numbers 171 to 180 belonged 
te one G: G. Carapiet and interest on the 
said debentures were collected on behalf 
oì the said G. G. Carapiet and/or his 
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estate after his demise until June 30. 1960. 
Thereafter the interest coupons in res- 
pect of the said debentures were nct pre- 
sented and out of the said series of 10 
debentures 7 were redeemed long before 
disputes started between the memkters of 
the family.. In paragraph 8 of the affi- 
-davit-in-opposition in the stay application 


on behelf of Sampat it was stated that- 


by letter dated May 11. 1970 inspection 
was claimed of the said purported old 
records to the Solicitor but SESS was 
not given. 


14. It is surprising that even 
though the special officer came to know 
that the said debentures belonged to the 
said G. G. Carapiet anc/or his estat2 upto 
June 1960 yet nothing was mentioned 
about the same in his correspondence and 
further that even though the names and 
addresses of the sellers of those deben- 
tures were stated in the affidavit-in-oppo- 
sition which was filed as far back as on 
June 26, 1970 no.enquiry was made by 
the special officer from the said person to 


verify the same. Moreover, under Sec- 
tion 118 of the Negotiable Instruments 


Act until contrary is proved, every nego- 
tiable instrument would be .presunsed to 


‘jhave been negotiated or transferred for. 


consideration and that a holder is a 
holder in due course unless freud or 
unlawful consideration in obtaininz the 
same would be alleged against such 
holder. That being the position in law, 
the bearer had no obligation in the facts 
and ‘circumstances of this case to explain 
to the company as to how he became the 
holder in due course in respect of the 
said debentures or why he did not collect 
the interest thereon so long and. the com- 
pany was bound to pay the proceeds 
thereof as also the arrears of interest to 
the holder presenting the same It is 
settled law that the bearer debentures are 
negotiable instruments and clause 15 of 
the debentures also makes them nego- 
tiable instruments and as such the provi- 
sions of Section 118 were applicable to 
the same.. 


15. Accordingly, I hold ve the 
dispute sought to be raised by the special 
officer on this ground is not a bona fide 
dispute. 


16. The second voint urged cn be- 
half of the company was that the contract 
in issuing the debentures was entered 
into by and between trustees and the 
company and accordingly, the bearer de- 
benture bond holders could not have 
claimed directly against the cornpany 
without making such claim through the 
trustees. Mr. Mitter has relied or the 
Indenture dated November 22, 1939 =nter- 
ed into by and between the trustees and 
the company and has drawn my attention 
to clauses 3, 4, 6 and 41 thereof as set 
out hereinabove. Those clauses provide 
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that the company’s assets as mentioned 
therein were charged in favour of the 
trustees for the purpose of making pay- 
ment of the debentures and how and in 
what manner the said security would be 
enforced by the trustees when the same 
would be enforceable. 


17. In support of his contention 
Mr. Mitter has cited before me an English 
decision in the case of In re Dunderland 
Iron Ore Co.. Ltd., reported in LR (1909) 
1 Ch 446 where it was held that the stock- 
holders whose interest was in arrears 
were not entitled to present a winding-up 
petition ‘as creditors under Section 82 of 
the Companies Act, 1862. . That was the 
case of the registered steck-holders who 
according to clause 1 of the trust deed, 
were the several persons for the time 
being entered in the register therein men- 
tioned as holders of the stock. Accord- 
ing to clause 6 of the said trust deed 
the stock could be -held subject to the 
conditions set forth in thse first schedule 
thereto and such - conditions would be 
binding on the company and the stock 
holders and all persons claiming through 
them respectively. The first schedule 
provided the condition under which, inter 
alia, interests were payable by the com- 
pany to the registered stock holders. 
Upon the presentation of the petition for 
winding up by some of the stock holders 
for non-payment of interests the same 
was opposed by the holders of 1,00,0001 
prior lien debentures and their trustees, 
first on the ground that the petitioners 
were not the creditors within Section 82 
of the Companies Act. 1862, and secondly, 
on the merits. In delivering his judg- 
ment Swinfen Eady J. distinguished the 
case of the debentures stock-holders from 
the case of the bearer debenture holders. 
The petitioners being ‘he debentures 
stock holders their stock was created by 
the trust deed of November 29, 1904. 
The only parties to that deed were the 
company and the trustees. The learned 
Judge observed: 


“In my opinion the true legal posi- 
tion is that the debenture stock-holders, 
although cestuis que trust, are not credi- 
tors of the company. They have not any 
direct contract with the company. The 
contract is between the company and the 
trustees, and in these circumstances I am 
of opinion that the petitioners are not 
creditors entitled to present a winding-up 
petition. It is not a case in which there 
is any negotiable security or any coupons 
issued. The petitioners are merely the 
registered holders of debenture stock, 
and the only covenant to pay the prin- 
cipal and interest to the stock-holders is 
a covenant .made between the company 
and the trustees.” 


18. The above passage would 
clearly show that the learned Judge made 
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a distinction between the case of a regis- 
tered debentures stock-holders with that 
of a bearer debenture bond which is a 
negotiable security. That clearly dis- 
tinguishes the case reported therein from 
the instant case before me where the 
bearer debentures have been expressly 
declared to be treated as negotiable in- 
oop under clause 15 set out. herein- 
above. 


19. Mr. Panja appearing on behalf 
of Sampat referred me to clause 40 
of the said Indenture set out hereinabove 
and contended that by that clause the 
company agreed to make the payment of 
the principal and the interest directly to 
the bearer debenture holder. According 
to him clause 41 is for the ‘purpose of 
enforcing the security. Here Sampat is 
not seeking to enforce the security. That 
question could have arisen if he had filed 
a suit. Here the only question is whether 
a claim has arisen and, if so, whether the 
company under clause 40 of the said In- 
denture and by the conditions mentioned 
in the debenture bond, is liable to pay 
to the bearer debenture holder directly. 


20. The right of the bearer deben- 
ture holder under clause 40 of the said 
Indenture, in my opinion, in getting pay- 
ment directly from the company has been 
recognised and accordingly clause 1 and 
condition 4 as mentioned in the debenture 
bond make it obligatory for the company 
to make the payment directly in accord- 
rates with the tenor of the said debenture 

ond. 


21. Mr. Panja has referred.to the 
case of Bachharaj Factories Ltd. v. Hir- 
jee Mills Ltd., reported in AIR 1955 Bom 
355. There the Division Bench of the 
Bombay High Court in dealing with 
bearer debentures distinguished the case 
before them from the said English deci- 
sion reported in (1909) 1 Ch 446 and 
relied on two other English cases viz., In 
re Borough of Portsmouth Tramways Co. 
reported in (1892) 2 Ch 362 and In re 
Olathe Silver Mining Co. reported in 
(1884) 27 Ch D 278. The said Division 
Bench also relied on the principle set out 
in a passage in Buckley on the Companies 
Act. The said passage appears in the 
13th Edition at page 464 as follows: 


“But where the obligation to deben- 
ture holders was direct by the company 
to pay the bearer, the bearer could pre- 
sent a petition.” 


22. The principle can best be 
understood if it is remembered that in 
making the winding up petition what is 
being enforced by the debenture holder 
is the right under the bearer debentures 
to make a claim on the company for the 
unpaid debt due to him through the 
machinery of winding up as provided by 
statute and not the right to enforce the 
security covered by the debentures. This 
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is a statutory remedy which has been 
provided not to enforce the claim but to 
enable the Court to decide by using its 
discretion as to whether the company 
should be allowed to do its business as a 











off in the manner as provided by law. 


sued by the creditor and the suit is filed, 
the creditor would no doubt think o 
enforcing his security as well and in doing 
so has got to make the trustees the parties 
to the suit inasmuch as the indenture of 
trust is entered into by and between the 
company and the trustees and not with 


23. In any event, special right 
has been given to the arte holders 
and they would be deemed to be the 
creditors within the meaning of clause (b) 
of sub-section (1) of Section 439 of the 
Companies Act, 1956. This new defini- 
tion of the word ‘creditors’ has been 
introduced by the 1956 Act and according- 
Iy the debenture holders’ right to present 
a petition for winding up has ia recog~ 
nised by the statute. 


24. Accordingly, in my opinion. 
there is no substance in the contention of 
Mr. Mitter on this point and I rere the 
same. 


25. On the basis of the esa 
point Mr. Mitter submits that in any 
event, this is a point of law of great sub- 
stance and accordingly it raises a ‘sub- 
stantial dispute which the winding up 
court should not go into or decide and in 
support of that relied on the case of Amal- 
pamated Commercial Traders (P.) Ltd. v. 
A. C. K. Krishnaswami, reported in (1935) 
35 Com Cas 456 (SC). There the com- 
pany declared dividend which according 
to law was to be paid within three months 
from the date of declaration. The decla- 
ration of the dividend was made on the 
basis of a resolution that the payment of 
the dividend was contingent on the 
receipt of the commission from other con- 
cerns. It transpired that the said com- 
mission was not received within the time 
of three months. Before the trial court, 
the company’s solvency was proved. The 
Supreme Court at page 463 observed: 


“Further we are satisfied that the 
question whether the declaration of divi- 
dend dated December 30, 1959 is valid or 
not raises a substantial question as to the 
interpretation of Section 207 of the Com- 
panies Act. Further, whether the decla- 
ration dated December 30, 1959. is seve- 
rable or not is also a substantial question. 
We do not propose to decide whether the 
declaration of dividend was valid or not 
or whether it was severable or not, be- 
cause in these proceedings we are only 
concerned with the question whether the 
debt was bona fide disputed by the ccm- 
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pany on substantial grounds. ‘If the d=bt 
was bona fide disputed, as we hold it’was, 
there cannot be ‘neglect to pay’ witnin 
Section 434(1) (a) of the Companies f.ct; 
if there is no neglect, the deeming prcvi- 
sion does not come into play and the 
ground of winding up, namely, that ihe 


company is unable to pay its debts is not: 


substantiated.” 


26. In the instant case before me 
in the correspondence no such grounds 
were made out. The company disputed 
the claim of the petitioner,on different 
grounds as mentioned hereinabove and as 
such, in my opinion the deeming clause 
will operate and the company would be 
deemed to be unable to pay its debts 
within the meaning of the said provision. 


The debt, in my opinion, was disputed by ` 


the company on the ground that the peti- 
tioner was not a holder in due course in 
respect of the debentures. In other 
words, if the company would have been 
Satisfied with the particulars about - zhe 
petitioner being -the holder in due course 
the; company would have made payme=2nt 
to the bearer as the company had done in 
other cases. What has been called a sub- 
stantial ground is really a ground which 
was sought to be made out by the cam- 
pany when the matter reeched the hands 
of the lawyer in the stay application. 
Such ground can, of course, be decided 
by the winding up Court, however, diffi- 
cult it might be. In my opinion. zhe 
Supreme Court has not observed amy- 
where in their judgment that if and as 
soon as any substantial point of law would 
be raised in the stay application the same 
should not be decided by the winding up 
Court. What it lays down Is that if she 
debt is bona fide disputed by the cam- 
pany on substantial ground it would not 
be deemed to be unable to pay its debts 
and as such the deeming provision as pro- 
vided under Section 434 would not come 
into play on the basis that there would 
be no neglect to pay the debt: If it is 
a substantial question of law whick is 
raised by the company to express its in- 
ability to pay and if it is bona fide cis- 
puted, the winding up Court will not 
decide the same to find out whether zhe 
point of law is correct or not and would 
leave the parties to have the point dedd- 
ed elsewhere by suit or otherwise. Ac- 
cordingly. the Supreme Court case nas 
no application to the facts of the case 
before me and I reject the contention of 
Mr. Mitter on this point. 


27. The last point which has been 
raised by Mr. Mitter is that a secuzed 
creditor unless his security is insufficient, 
has no right to present a winding up peti- 
tion. Mr. Mitter contends that there is 
no averment that the security is insuffi- 
cient. Mr. Mitter has relied on the case 
of Karnatak Vegetables Oils & Vegetable 
Refineries Ltd. v. Madras Industrial Jn- 
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vestment Corporation, reported in AIR 
1955 Mad 582 where the Division Bench 
of the Madras High Court keld that the 
winding up would not be ordered where 
the security was rather an ample secu- 
rity and there was no averment that the 
security was insufficient. ; 


28. That. was a case which was 
decided under the provision of the Indian 
Companies Act, 1913. Under the Compa- 
nies Act, 1956 the definition of the word 
‘creditor’ has undergone a radical change 
so as to include therein a secured credi- 
tor as well and such right has been pro- 
vided under sub-section (2) of Section 439 
of the Companies Act, 1956 by. virtue of 
which a secured creditor shall be deemed 
to be a creditor within the meaning of 
clause (b) of sub-section (1) of Section 439 
of the Companies Act, 1956. 


. 29. Mr. Mitter admits the position 
up to that but contends thet even then 
the deeming provision of Section 434 will 
not come into play and the company will 
not be deemed to be unable to pay unless 
it is shown that the security is insuff- 
cient. The question, therefore, is whe- 
ther the company should be deemed to 
be unable to pay its debts if the security 
for the debt is sufficient. In my opinion 
the decision of this question involves the 
interpretation of clause (a) of sub-section 
(1) of Section 434 of the Companies Act, 
1956. The said section is set out below? 


“434. (1) A company shell be deem- 
ed to be unable to pay its debts— 


(a) if a creditor, by assignment or 
otherwise, to whom the comvany is in- 
debted in a sum exceeding five hundred 
rupees then due, has served on the com- 
pany, by causing it to be delivered at its 
registered office, by registered post or 
otherwise, a demand under his hand re- 
quiring the company to pay the sum so 
due and the company has for three weeks 
thereafter neglected to pay -the sum, or 
to secure or compound for it to the rea- 
sonable satisfaction of the creditor; or 


(b) if execution or other process 
issued on a decree or order of any Court 
in favour of a creditor of the company is 
returned unsatisfied in whole or in part: 
or 


(c) if it is proved to the satisfaction 
of the Court that the company is unable 
to pay its debts. and, in determining whe- 
ther a company is unable to pay its debts, 
the Court shall take into acccunt the con- 
tingent and prospective liabilities of the 
company. 


(2) The demand referred to in clause 
(a) of sub-section (1) shall be deemed to 
have been duly given under the hand of 
the creditor if it is signed ky any agent 
or legal adviser duly authorised on his 
behalf, or in the case of a firm, if it is 
signed by any such agent or legal adviser 
or by any member of the firm:” 
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30. It would appear that sub-sec- 
tion (1) (a) provides, inter alia, that in 
order to attract the said provision all that 
the creditor. would do is to deliver the 
demand letter to the registered office. of 
the company requiring the company to 
pay the sum due to him and thereafter 
the company in its turn has (a) neglected 
to pay the same (b) or has neglected to 
secure the sum so due to the reasonable 
satisfaction of the creditor and (c) or has 
neglected to compound for it to the rea- 
sonable satisfaction of the creditor. 

31. Mr. Mitter argued that if the 
sum so due is already secured does this 
sub-section require further security with- 
in the period of the said three weeks? 
He contends that it cannot. be the inten- 
tion of the legislature to get a further 
security from the company if the credi- 


tor is already secured. If Mr. Mitter’s, 


contentions are accepted as. correct it 
would amount to this that the secured 
creditor has no right to present a wind- 
ing up petition. If that was the intention 
of the legislature then how could. the new 
sub-section. (2) be enacted under the Act 
of 1956 so as to recognise the right of the 
secured creditor and also of the debenture 
holders including debenture stock—holders 
to present a winding up petition as credi- 
tors for non-payment cf the dues by the 
company? In my opinion, if .a secured 
creditor would serve a notice under Sec- 
tion 434 then within the period of the 
said: three weeks the company must take 
action in the matter and satisfy the cre- 
ditor that his claim ‘would either be paid 


or that his security is intact. He must in | 


such a case, come to some arrangement 
with such creditor so that the creditor 


would be satisfied that there would not. 
be any difficulty in his obtaining payment. 


at some point of time as would be agreed 
upon by and between the creditor and 
the company. | 


32. In the ease before me the 
bearer debentures having become payable 
on maturity in terms of the debenture 
bonds and a notice of demand under Sec- 
tion 434 of the Companies Act, 1956 hav- 
ing been received by the company, the 
company became liable to pav the sum 
covered by the debenture bonds within 
the statutory period. Tf in spite thereof 
the company would choose not to come to 
some arrangement with the secured cre- 
ditor then the same would amount to 
neglect to pay or to secure or to com- 
pound for it to the reasonable satisfaction 
of the creditor. In other words, the com- 
oe got the opportunity but did not avail 
of it 


33. Under such circumstances, he 
can pursue the remedy as provided by 
the Companies Act, 1956 and ask the 
winding up Court to exercise its discre- 
tion and, if thought fit, to wind up the 
company. The remedy provided by the 
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said statute is not to recover the peti- 
tioning creditor’s dues alone but if an 
order for winding up is made such credi- 
tor would be ranked pari passu with all 
other creditors of his class and all- such 
creditors would be paid to the extent of 
the assets available to the winding up 
court. Accordingly, such remedy is quite 
different from his right to recover his 
dues which he pursues by way of a suit 
under the general law of the land against 
the company as a going concern. All that 
the Companies Act under such circum- 
stances, provides for them is that the 
creditor gets a right to present the wind- 
ing up petition. Such right accrues to 
the creditor because of neglect of the 
company to pay or to secure or to com- 
pound within the meaning of Section 434 
of the Companies Act, 1956. Here the 
right to present the petition accrues be- 
cause of the company’s failure to perform 
the statutory obligation as stated above. 


‘This right is different from the right to 


enforce the security. 


34. In this: case far from paying 
or securing the claim of the petitioner 


within the statutory period the company 


by ‘the Solicitor’s letter, as stated above, 
disputed the claim of the petitioner. The 
company denies that the petitioner is the 
rightful claimant. 


of the company has no force behind it and 
the petitioner had the right to make the 
claim against the company in respect of 
the said bearer debentures. 


35. Accordingly, the contention 
that the claim cf the petitioner ‘was al- 


ready secured and that if the claim wasl 


to be further secured after the statutory 


notice the same would amount to double}. 


security. is illusory. The question .- of 
double security could only arise if the 
existing security was admitted. It follows 
that for the purpose of the winding up 
petition there is no security so far: as the 
claim of Sampat is concerned. That being 
the position, there is neglect-on the part 
of the company to secure the claim of the 
petitioner within the meaning of Section 
434 of the Companies Act, 1956 and’ the 
deeming provision would be attracted 
after the expiry of three wecee mention- 
ed therein. 


36. In a winding up petition pre- 
sented by the secured creditor the com- 
pany can be said to have raised a substan- 
stantial and bona fide dispute in the 
stay application, if the company would 
admit the transactions with such secured 
creditor and would reasonably satisfy the 
secured creditor that his security is in- 
tact and that the company is in a position 
to pay either in the correspondence prior 
to the statutory notice or within the sta- 
tutory period as provided under Section 
434 of the Companies Act, 1956. In such 


According to my: find-. 
ing as stated herein above, that contention - 
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a case and under such circumstances, the 
right of the secured creditor to present 
the winding up petition would also be lost 


inasmuch as that would amount to an. 


abuse of the process of the court and the 
remedy provided under the Companies 
Act, 1956 would not be available to the 
_|secured creditor. Under such circam- 
stances. he has to -pursue his rem=dy 
through the ordinary process of law. 


37. To my mind, that is the cor- 
rect interpretation and the only mearing 
of the expression “to secure or compo ind 
for it to the reasonable satisfaction of the 
creditor” in relation to the secured eredi- 
tor. 


38. 
“contentions on this 
same are rejected. 


39. The overall result is that mone 
of the grounds raised by Mr. Mitter can 
amount to a bona fide or substantial Tis- 
pute in respect of the claim put forward 
by the petitioner in his winding up reti- 
tion and accordingly this application must 
be and is hereby dismissed with costs 


Application dismissed. 


The result is that Mr. Mitter’s 
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_ P. N. MOOKERJEE AND 
A. K. MOOKERJI, JJ. 
Sisir Kumar Mukherjee and others, 
Appellants v. Kanyalal Jhewar and others, 
Respondents. 


A. F. O. O. Nos. 255 and 264 of 1964 
with Civil Revn Cases Ncs. 1496 and [782 
of 1964, D/- 9-1-1970. 


Civil P. C) (1908), O. 21, R. 90— Salle, 


setting aside of —- Inadequacy of price — 
` Decree-holder deliberately putting sheck- 

ingly low valuation in proclamation of 
sale — Effect. : 


. Where a property worth at least Rs. 
60,000/- was valued by the decree-hoker 
~ in his execution : petition at Rs. 6,030/- 
which was further reduced to Rs. 1500/- 
in the sale proclamation, it would be a 
case where the decree-holder would be 
guilty of deliberately putting a shocking- 
ly low valuation for the disputed pro- 


perty in the proclamation for sale which . 
court .and | 


- would amount to fraud on 
would vitiate the sale apart from the 
question of any other material irregu_ar- 
- ity in the publishing or conducting of the 
sale. The case being one’ of fraud on 
court, it would vitiate the proceedings 
apart from or irrespective of any question 
under Sec. 18, Limitation Act, and even 
for purposes of Section 18, fraud on the 
part of the decree-hoelder would-be enough 
and it would not be necessary for attract- 
ing the same to establish fraud ‘on the 
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point fails and the 


part of the auction purchaser. AIR 1945 
PC 67 &- (1967) 71 Cal WN 649 & ILR 
(1968) 1 Cal 43 & AIR 1961 Cal 91 (SB), 


Foll. (Paras 9, 12, 14) 
Cases Referred: Chronological Paras 


(1968) ILR (1968) 1 Cal 43, Pankaj 
Kumar Pakhira v. Nani Bala . 
Pakhira 9 

(1967) 71 Cal WN 649. Frabodh 
Chandra Mukherjee v. Pasupati 
Mukherjee 9 

(1961) AIR 1961 Cal 81 (V 48) = 
64 Cal WN 788 (SB), Kamal 
Kumar Nag Chaudhary v. Par- 
bati Charan Kundi 14 

(1945) AIR 1945 PC 67 (V 32) = 
49 Cal WN 292, Marudhanayagam 
Pillai v. Manickavasakam Chettiar 9 


Apurbadhan Mukherjee, Harimara- 
yan Mukherjee (In F. M. A. 255 of 1964) 
and Sudhir Kumar Bose (in F. M. £. No. 
264 of 1964). for Appellants; B. K. Ghosh 
and Biswajit Ghosh, for Responden: No. ° 
1 (in both the appeals); Apurbedhan 
Mukherjee and Harinarayan Mukh=rjee, 
for Respondents Nos. 2 to 4 (in E. ML A. 
No. 264 of 1964); Sudhir Xumar Bose 
ün C. R. No. 1782 of 1964) and 
Apurbadhan Mukherjee and Harinarayan 
Mukherjee (In C. R. No. 1496 of 1964), 
for Petitioners; B. K. Ghosh (in C. E. No. 
1782 of 1964) and Bishwajit Ghosi (in 
C. R. No. 1496 of 1964), for Opoosite 
Parties. 


F. M. As. Nos. 255 & 264 of 1964: 


P. N. MOOKERJEE, J.:— The above 
two appeals arise out of the same proreed- 
ing under Order 21, Rule 90 of the Code 
of Civil Procedure for setting aside 
an execution sale. First Misce_lane- 
ous Appeal No. 255 of 1964 is by the 
decree-holders and the other First Mis- 
cellaneous Appeal, namely, No. 264 of 
1964, is by the auction-purchaser. | 


2. The property in question, rame- 
ly. Premises Nos. 1 and 2 (now Yo. 1) 
Nityadhon Mukherjee Road, Howrak, be- 
longed to the Sils (sic) in superior inte- 
rest, under whom respondent No. 1 and/ 
or his predecessor was the lessee mnder , 
a lease, dated October 6, 1920, for a period 
of fifty years, expiring in August 16, 
1970.. The appellants were sub-lessees in 
respect of the said property. In or about 
the year 1957, the appellants instibuted 
a suit (Title Suit No. 104 of 1957 af the 
First Court of the Subordinate Judge, 
Howrah) for specific performance of a 
contract of renewal of the sub-lease. That 
suit was decreed on July 5, 1960. with 
costs. The said decree, including the 
decree for costs, was put into execution 
in Title Execution Case No. 21 of 1960 
on August 20, 1960. In the said execu- 
tion, there was a two-fold prayer: first, 
for execution and registration of a docu- 
ment of lease or sub-lease in terms cf the 


above decree and, secondly, for realisa- 
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tion of the decretal costs of Rs. 1,731.69 P. 
by attachment and sale of the judgment- 
debtor-lessor’s interest. The judgment- 
debtor’s objection under Section 47 of the 
Code of Civil Procedure, filed on Novem- 
ber 4, 1960 (Misc. Case No. 51 of 1961), 
was dismissed on January 25, 1961, and, 
thereafter, the lease (sub-lease) was exe- 
cuted and registered between March 3, 
1961 and April 17, 1961. This was fol- 
lowed by the decree-holders’ prayer for 
realisation of the above decretal costs by 
attachment and sale of the lessor’s inte- 
rest, as stated hereinbefore. In this pro- 
ceeding, the sale was actually held on 
September 11, 1961, and Sailendra Nath 
Ganguly (Respondent No. 2 in F. M. A. 
255 of 1964 and Appellant in F. M. A. 264 
. of 1964) became the auction-purchaser 
for a sum of Rs. 9,999/-. Delivery of 
possession was purported to, have been 
taken by the auction-purchaser on De- 
cember 1, 1961, after obtaining the requi- 
site sale certificate. On December 13, 
1961. the judgment-debtor Kanyalal Jha- 
war applied for setting aside the said 
sale under Order 21, Rule 90 of the Code 
of Civil Procedure in Misc. Case No. 65 
of 1961, (sic) and thet the sale processes 
and relative execution processes had all 
‘been suppressed. This application was 
eventually allowed by the learned trial 
Judge by his order, dated February 21, 
1964, and, against the said order, the 
present two appeals have been filed by 
the decree-holders and the auction-pur- 
chaser respectively. 


3. The’ judgment-debtor’s prayer 
for setting aside the sale was opposed 
principally upon three grounds. First, 


. that there was no material irregularity 
` or fraud in the sale proceedings: that the >` 


property was not sold at an under value 
and. thirdly, that the application for 
setting aside the sale was time-barred. 
All the above objections, however, were 
overruled by the learned Subordinate 
Judge and the sale was set aside, as stat- 
ed above. 


4. Before us, Mr. Mukherjee, ap- 
pearing for the decree-holders appellants 
in F. M. A. 255 of 1964, and Mr. Bose, 
appearing for the auction-purchaser ap- 
pellant in F. M. A. 264 of 1964, have 
assailed the above decision of the learned 
Subordinate Judge upon the grounds 
inter alia that his findings to the effect 
that the auction-purchaser was really a 
benamidar for the decree-holders; that 
the sale proceedings were vitiated by 
fraud, that the property was sold ata 
gross under valuation. shockingly low, 
that the relative processes were all 
fraudulently suppressed and that the 
judgment-debtor suffered substantial in- 
jury as a result of material irregularity 
and fraud, would not be supported by the 
materials on record. 


-in the neighbourhood of Rs. 1,000/- 


‘A. I. R. 


5. - In our view, however, what- 
ever might be said with regard to some 
of the findings of the learned - Subordi-. 
nate Judge, his ultimate conclusion that 
the sale in question was liable to be set 
aside has to be affirmed on the following 
short grounds. i 


It is clear from the materials before 
us that the interest, which was purported 
to have been sold in the execution sale in 
question, entitled its holder to a net pro- 
fit of Rs. 600/- per month on the footing 
that he was entitled to realise from the. 
sub-lease. the above decree-holders them- 
selves, a sum of Rs. 1600/- per month and 
was hable to pay to his head lessor, on 
account of the disputed property, a rent 
per- 
month. 


That, further, at or about the time of 
the disputed sale, the relevant lease had 
a life of about nine years, the sale having 
taken place in September, 1961, and the 
period of the lease was to expire in 1970 
and, upon the above footing, on the mini- 
mum computation, the value of the inte- 
rest, to be sold, could not be less than 
Rs. 60,000/-. In the execution petition, 
the decree-holders put the valuation at 
Rs. 6,000/- and, in the sale proclamation, 


-it was further reduced to Rs. 1,500/-, the 


decree-holders’ explanation being that the 
property was heavily in arrears at the 
time of the settlement of the said sale 
proclamation and, further, that the judg- 
ment-debtor’s name had not been mutated 
in the landlord’s sherista. 


6. We agree with the learned Sub- 
ordinate Judge that none of the above 
explanations would be sufficient for re- 
ducing the value of the - disputed pro- 
perty to the abnormally low figure of 
Rs. 1,500/- apart from the fact that, so 


far as the property being heavily in 


arrears, the records would not sustain the 
said allegations. Even on the materials 
produced on the decree-holder’s side, .the 
arrear at the relevant time would not 
exceed one or two months’ and, if we go` 
by the counterfoil, (Ext. J), on which reli- 
ance was placed for showing that rent for 
this particular property had been paid only 
upto the month of May, 1961, and a part 
of June, 1861, the only arrears, which 
would be outstanding at the relevant date, 
would be for the month of June, 1961, 
and the decree-holders’ allegation that 
that entitled the landlord to forfeit the 
lease under the terms thereof, would not 
also be supported, as. on the said counter- 
foil, the requisite period of thirty days 
had not expired. es 


7. It s true that, in the oral evi- 
dence, something was said that this rent 
was paid sometime in October, 1961; but, 
in view of the fact that that evidence 
would be contradicted by the said coun- 
terfoil itself, it will be hard to accept 
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the said statement or the relative expla- 
nation, given on the decree-holders’ side. 


8. So far as non-mutation cf the 
judgment-debtor’s name in the lanclord’s 
sherista, we do not consider it to be of 
much importance as there is no auestion 
that the interest .was transferable under 
the law and, therefore, the mere fact that 
the holder’s name had not been mutated 
in the landlord’s sherista would noi jeo- 
pardise his interest or reduce its value. 


9. We have, therefore, before us, 
the picture of a property, worth at least 
Rs. 60,000/-, put in the sale proclarnation 
as having a value of Rs. 1,500/- and, upon 
. such valuation, the sale was held at a 
price of Rs. 9,999/- and odd. It would, 
in our view, be a case, where the d=cree- 
holders would be guilty of deliberately 
putting a shockingly low valuaticn for 
the disputed property in the proclamation 
for sale and on the authority of the Judi- 
cial Committee in the case of Meruda- 
nayagam Pillai v. Manickavasakam Chet- 
tiar, 49 Cal WN 292 = (AIR 1945 PZ 67), 
as explained in the two decisions cf this 
Court, in Prabodh Chandra Mukheriee v. 
Pasupati Mukherjee, (1967) 71 Cal WN 
649 and Pankaj Kumar Pakhira v. Nani 
Bala Pakhira, ILR (1968) 1 Cal 43, this 
would amount to fraud on Court and 
would vitiate.the sale apart from the 
question of any other material irregular- 
ty in the publishing or conducting of the 
sale. 


10. We may also point out that, in 
the instant case. whatever might be said 
with regard to service of the other pro- 
cesses, there is hardly any satisfactory 
evidence of‘service of the notice under 
Order 21, Rule 66, C.P.C. on the judg- 
ment-debtor. The only evidence on this 
point is of the process-server, who con- 
fines himself to the return, submitt2d by 
. him, and ‘frankly confesses that he has 
no independent recollection in the matter. 
So far as the said return is concerred, it 
purports to have been served in the pre- 
sence of an identifier and also unramed 
moka bila witnesses and none of them 
has been examined in support of sucn ser- 
vice. In the circumstances, apart from 
the other reasons. given by the learned 
Subordinate Judge, for not accepting this 
service, we are inclined to hold tha: ser- 
vice of this notice under Order 21, Rule 
66 of the Code of Civil Procedure on the 
judgment-debtor has not been proved. 


11. It is clear, therefore, thai this 
notice cannot. fix the judgment-cebtor 
with knowledge of the sale proceedings. 
As to the service of the other processes, 
namely, the sale proclamation and the 
attachment processes, even if tha: was 
made. having regard to the admitted fact 
that the judgment-debtcr was residirg far 
away from the disputed property and, 
upon his evidence, which has been accept- 


‘19. I agree. 
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ed by the court below, and which we have 
no reason to reject in the- facts and cir- 
cumstances of this case; the judgment- 
debtor had no knowledge of either the 
attachment or the service of the sale pro- 
Clamation. It is clear, therefore, that 
knowledge on the part of the judgment- 
debtor as to the sale proceedings prior to 
the date. alleged by him, has not been 
established and on the evidence before 
us, we agree with the learned Subordi- 
nate Judge that his case that he came to 
know of the sale only on December 9, 
1961, may well be accepted. 


12. In this view, we would hold 
that the sale proceedings in question were 
vitiated by fraud on Court on the part of 
the decree-holders and that the judg- 
ment-debtor’s application for setting aside 
the sale was within time and would not be 
barred by limitation (Vide the cases, al- 
ready cited). 


13. _We do not deem it necessary 
to go into the correctness or otherwise of 
any of the other findings of the learned 
Subordinate Judge, as, in our opinion, the 
same will not be necessary for supporting 
the conclusion, in view of our above find- 
ne that the instant sale should be set 
aside, - i 


14. We may add also that the in- 
stant case being a case of fraud on Court,!` 
it will vitiate the proceedings apart from 
or irrespective of any question under Sec- 
tion 18 of the Limitation Act and that, 
even. for purposes of the said _ section,] - 
fraud on the part of the decree-holders 
would be enough and it will not be neces- 
sary for attracting the same to establish 
fraud on the part of the auction-purchaser, 
(Vide, in this connection, Kamal Kumar 
Nag Choudhury v. Parbati Charan Kundu, 
AIR 1961 Cal 81 (SB)). . 


15. In the premises. the appeals 
would fail and they would be dismissed. . 
l 16. There would, however, be no 
order for costs in either of them. 


Civil Revision ee Pies 1496 & 1782 of 
964. 


17. As these Rules are -for interim 
orders, pending the disposal of the above 
appeals, our above decision, disposing of 
the said appeals, puts an end to these 
Rules too, and they must be deemed to 
have spent themselyes as a result of the 
above disposal of the connected appeals 
and must be held to be disposed of on 
that footing. We order accordingly. 


18. There will be no order for 
costs either in any of these Rules. 


AMIYA KUMAR MCOOKERBSI, J.:— 


Appeals dismissed. 
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AIR 1971 CALCUTTA 90 (V 58 C 14) 
T. K. BASU. J. 


Shalimar Paints Ltd., Petitioner v. 
The Third Industrial Tribunal of West 
Bengal and others, Respondents. 


Matter No. 66 of 1967, D/- 6-3-1970. 


Industrial Disputes Act (1947), Sec- 
tions 10 & 2 (rr) — Travelling expense 
from residence to work piace not claimed 
as an implied term. 


In the absence of a condition that 
employer should bear employee’s travel- 
ling expense from residence to work 
place, the latter cannot claim extra allow- 
ance when he shifts his residence to a 
more distant place. Similarly there can 
be no claim when the employer, in exer- 
cise of his inherent right to choose his 
place of business, shifts the same to an- 
other place.- Shifting of business is not 
transferring employees and hence the 
above claim cannot be justified on that 
ground either. The reference 
wrongly assumes such transfer and the 
resultant Award are both incompetent 
(1952) 2 AJIL ER 728. Followed. 

(Paras 15.17 & 18) 

The above allowance cannot be claim- 
ed as part of “wages”. under 5S. 2 (rr) 
since “travelling concession” referred to 
therein connotes a concession specifically 
provided for by the employer in the form 
of free travelling or travelling at a reduc- 
-ed ‘rate. ba (Para 21) 


Cases Referred: Chronological `- Paras 
(1967) Matter No. 222 of 1967 (Cal), 
Shalimar Paints Ltd. v. Third In- 


dustrial Tribunal, West Bengal 14 
(1952) 1952-2 All ER 728 = 1953 
Ch 7, Newsom v. Robertson 9 


P. P: Ginwalla, for Petitioner: P. P. 
Ghosh, for the State of West Bengal. 

ORDER :— The petitioner Shalimar 
Paints Limited is a Company engaged in 
the business of the manufacture and sale 
of paints, colour, varnish and oils. 


te: Prior to January, 1963,. Messrs. 
Turner Morrison & Company were the 
Managing Agents of the petitioner. Under 
the terms of the Managing Agency Agree- 
ment, Turner Morrison & Company 
Limited was bound to provide and did 
provide office accommodation for the staff 
of the petitioner at premises Nos. 6, Lyons 
Range, Calcutta. After the termination 
of the Managing Agency Agreement with 
effect from the lst January. 1963, Turner 
Morrison & Company. Limited revoked 
the licence of the petitioner’ perinitting 
them to occupy office accommodation at 
the said office. As a result thereof, the 
petitioner was compelled to vacate- the 
said office accommodation on or about the 
28th February, 1963. According to the 
petitioner, on the lst March, 1963, it shift- 
ed its entire undertaking from 6, edie 


IN/JN/E269/70/TVN/C 


which ` 


Camac Street, 


A.L R- 


Eange, Calcutta ‘and moved its Head 
Office to Goabaria, Howrah, where it had 
Keen having its factory for a long time 
East. It shifted its Sales Division to 13, 
Camac Street, Calcutta. 


3. Thereupon, the workmen of the 
retitioner claimed that the petitioner had 
transferred the services of the workmen 
and thereby altered the conditions of their 
services without giving the requisite 
rotice under the provisions of Section 9-A 
of the Industrial Disputes Act, 1947 (here- 
after referred to as the Act). It was 
Claimed by the workmen that by virtue 
af the aforesaid shifting of the business 
taey had to spend more in travelling to 
tae place of work and that the petitioner 
was liable to compensate the workmen 
transferred for the amount so spent. . The 
petitioner rejected the aforesaid claim of 
the workmen and denied that there had 
keen any alteration of the conditions of 
s2rvice of any of its employees or that 
taere had been any transfer of any 
employee. 


4. By an Order of Reference No. 
4055-IR dated the 27th Septem- 





. IR/III-184(A)/63 


ter. 1963 the Government of West Bengal 
referred the following dispute between 
tne petitioner and its workmen to the 


Third Industrial Tribunal for adjudica- 
‘tion:-— 


ISSUE 


Whether the employees are “entitled 
to any allowance or relief to compensate 
them for additional expenses incurred by 
them by way of conveyance charges as a 
result of their transfer from 6, Lyons 
Range, Calcutta to Goabaria, Howrah and 
Calcutta? 


5.. By its Award dated the 31st 
May, -1966 which was published ‘in the 
Calcutta Gazette dated the 14th July, 
1966, the Third Industrial Tribunal held ` 
that the workmen transferred to Goa- 
baria, Howrah from the date of the trans- 
fer were entitled to get from the peti- 
oner travelling allowance at the follow- 
ing rates:— 


1. Workers living in Howrah town at 
the rate of Rs. 12 per month. 


2. Workers living in the suburbs and 
cistricts of Howrah and Hooghly at the 
rate. of Rs. 21. per month. - 


3. Workers living in Calcutta and its 
suburbs 24 Parganas at the rate of Rs. 32 
per month. 


4. Workers using Company’s launch 
et the'rate of Rs. 10 per month. In case 
they are denied the launch, they will get 
compensation.as in No. 3 at the rate of 
Rs. 32 per month. 

6. In respect of workmen alleged 
fo have been transferred to Camac Street, 
the Tribunal held that they were not 
entitled to any compensation. 
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de It is this Award of the Third 
Industrial Tribunal dated~ the 3ist May, 
1966 which is challenged before me in 
- this application. 


8. Mr. P: P. Ginwalla appzaring 
on behalf of the petitioner contended, in 


the first place, that there was no transfer 


of any of the workmen of the petrtioner 
in the facts and circumstances of the pre- 
sent case. He contended that as a result 
of the termination of the Managing 
Agency Agreement with Turner Mcrrison 
& Company Limited the petitioner had to 
shift its entire business from 6, Lyons 
Range, Calcutta. When the entire busi- 
ness or undertaking is shifted from one 

place to another there is no transfer of 
any of the workmen employed im the 
business. He further contended that the 
employer has an inherent right to carry 
on ‘its business at any place of his choice. 
It is an implied term of every contract 


of employment that the workman must. 


present himself to the place of work 
wherever it is. Mr. Ginwalla ergued 
that the expenses incurred by. an em- 


ployee in reaching the place of work from. 


his residence is not and cannot be, by its 
very nature, a condition of service. It 
was pointed out that if this expense was 
a condition of service, then it will elways 
be open to an employee to alter thaz con- 
dition unilaterally by. changing his resi- 
dence and thereby altering. the expenses 
involved in reaching the place of work. 
As there was no transfer of any employee 
involved in the present case. there could 
be no industrial dispute arising therefrom 
and the Tribunal had no. a to 
entertain the reference. - 


9. In support of this contention 
Mr. Ginwalla relied on a decision o- the 
‘Court of Appeal in England in the case of 
Newsom v. Robertson ("nspector of Taxes) 
reported in (1952) 2 All ER 728. In that 
ease Mr. Newsom a Barrister, haa his 
chambers in Lincoln’s Inn and his home 
at Whipsnade, Bedfordshire. He claimed 
the expenses incurred by him in travel- 
ling to and from between his hom= and 
his chambers as expenses deductible from 
his gross income for the purpose of in- 
come-tax as money wholly and exclu- 
sively laid out and expended ‘for the 
purposes of his profession or vocation. 


10. In dealing with this contention 
Denning, L. J. observed as follows:— 


“One thing is quite clear. that Whips- 
nade, as a locality, has nothing to da with 
Mr. a ale Pes 


EY he had fina a house that + uted 
him in Hertfordshire or Oxfordshire, 
everything would have gone on in preci- 
sely. the same way. There is, I think, 
force in the criticism of counsel for the 
Crown of the form of the Commissieners’ 
finding in the Crown’s favour, which I 
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have read, namely, that there was a dual 
purpose. Mr. Newsom’s purpose in-mak~ 
ing the journeys was to get home in the 
evening or at week-ends. The fact that 
he intended to do professional work when 
he got there and did so does not make . 
this even a subsidiary “purpose” of his 
profession. An author who has to go to 
the seaside to recuperate may write an 
article while he is there, but in ordinary 
language that was not the purpose of the 
journey. He was exercising his profes- 
sion there, but some authors who do not 
depend- on libraries or lozal colour can 
do that anywhere. The places where 
they exercise their profession would be 
irrelevant to their profession and I can- 
not see how the cost of moving from one 
to the other could be said to be wholly 
and exclusively laid out for the purpose 
of their profession. It wculd be aid out 
because the author found it pleasant to 
have, say, two homes. The position 
would not. I think, be affected by the 
fact that the author might be entitled to 
a study allowance in one or, perhaps, both 
of his homes.” 


10A. Denning, L. J. referred to 
the fact that in the days when income- 
tax was introduced in England mast peo- 
ple lived and worked in the same place. 
The tradesman lived over the shop, the 
doctor over the surgery, and the barris- 
ter over his chambers or, at any rate, 
close enough to walk to them or ride on 
his horse to them. Nowedays, however, . 
people have to live away from place of 
work where they can find a house. 


1i. Denning, L. J. went on to ob- 
serve as follows:— 


“What is the position of people so 
placed? Are their travelling expenses 
incurred wholly and exclusively for the 
purposes of the trade, profession, ar occu- 
pation? I think not. A distinction must 
be drawn between living expenses and 
business expenses. In order to decide 
into which category to put the cost of 
travelling, you must look to see what is 
the base from which the trade, profession, 
or occupation is. carried on. In the case 
of tradesman, the base of his trading ope- 
ration is his shop. In tke case of a 
barrister. it is his chamters. Orce he 
gets to his chambers, the cost of travel- 
ling to the various courts is incurred 
wholly and exclusively for the purposes 
of his profession. But it is different with 
the cost of travelling from his home to 
his chambers and back. That is incurred 
because he lives at a distance from his 
base. It is incurred for the purpose of 
his living there and not for the purposes 
of his profession, or at any rate not 
wholly or- exclusvely, and this is s whe- 
ther he has a choice in the matter or not. 
It is a living expense as ore from a 
business expense. 
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On this reasoning I have no doubt 
that the Commissioners were right in re- 
gard: to Mr. Newsom's travelling expenses 
during term time. The only ground on 
which counsel for the taxpayer challeng- 
ed their finding during term time was be- 
cause Mr. Newsom had a study at his 
home at Whipsnade completely equipped 
with law books and did a lot of work 
there. The commissioners did not regard 
this .as sufficient ‘to make his home dur- 
ing term time a base from which he 
carried on his profession, and I agree 
with them. His base was his chambers 
in Lincoln’s Inn. His home was no more 
a base of operations than was the train 
by which he travelled to and fro. He 
worked at home just as he might work 
in the train, but it was not his base.” 


12. Although the above decision 
turned on the question of deduction of 
the cost of travelling from the residence 
to the. place of work for the purpose of 
income-tax, Mr. Ginwalla invited me to 
apply the same principles in relation to 
a contract of employment. It was sub- 
mitted that in the English case, it was 
found as a fact that Mr. Newsom did a 
lot of work in his home at Whipsnade: 
In the present case, however, the work- 
men did not do any work connected with 
their employment at their -residence. 
Accordingly, the present case stood on a 
stronger footing from the point of view 
of Mr. Ginwalla’s clients. 


13. 
present petitioner and certain other par- 
ties were appearing in the list along with 
this case. Since the question of the com- 
petence of the present Order of Refer- 
ence was involved in all these applica- 
tions, it was agreed by all parties that I 
shall allow submissions to be made ‘on 
this question by counsel in all the three 
cases. 


14, Accordingly I allowed Mr. R. 
C. Deb, Advocate-General of West Bengal 
appearing on behalf of the respondent 
No. 4 in Matter No. 222 of 1967 (Cal.) 
(Shalimar Paints Ltd. v. Third Industrial 
Tribunal, W. B.) to make his submissions 
on this question. Mr. Deb submitted that 
the English decision was solely concern- 
ed with the question of deduction from 
income-tax and was of no assistance in 
deciding the question before me. My 
attention was drawn to the provisions of 
Section 2-K of the Act which defines 


“Industrial dispute” as any dispute or. 


difference between employers and em- 
ployers, or between employers and work- 
men, or between workmen and workmen, 
which is connected with the conditions of 
labour, of any person. According to Mr. 
Deb, the expenses of travelling to the 
place of employment can be connected 
with the employment, although it may 
not be “wholly and exclusively” laid out 


Two other cases between the. 


A. LR. 
for such employment for the purpose of 
deduction under income-tax. According to 
this contention, the expenses of travelling 
are capable of being made a term of em- - 
ployment. In any event. such a demand 
for additional travelling expenses can be 
made before an Industrial Tribunal on 
considerations of social justice. Since 
sich a claim is capable of being made a 
part of the “contract of employment”, 
there can be an industrial dispute in res- 
rect of this within the meaning of Sec- 
ton 2-K of the Act. 


15. After an anxious considération 
of the matter, I have come to the conclu- 
ston that Mr. Deb's argument cannot be 
accepted. Undoubtedly the cost of tra- 
veiling from the residence of a workman 
to his place of work is capable of being 
made an express term of his employment. 
Admittedly, however, there is no such 
express stipulation in the contract of em- 
ployment in the present case. The ques- 
tion that I have to decide. is, whether in 
the absence of such an express stipula- 
ton. it can be said to be an implied term 


of employment so that any controversy 


with regard to it may be the subject- 
matter of an industrial dispute within the 
meaning of the Act. In my view, such 
an implied term cannot be read ‘into a 
contract of employment. To read such an 
implied term in the contract of employ- 
ment would in my view lead to certain 
absurd consequences. For one thing, the 
employee would be in `a position to uni- 
laterally alter such expenses of travel- 
kng by the choice of the place of his 
residence—a matter over which the em- 
tloyer has no control. In other words, if 
tne employee chooses to live next door 
to the factory his travelling cost would 
te less and if he chooses to live far away 
tne cost would be: more. Similarly it 
would depend on the mode of transport 
adopted by the employee. If he chooses 
to travel by taxi, it would be much higher 
than if he travels by a bus or a tram 
In the absence of any stipulation in the 
contract of employment that such a cost 
wouid be borne by the employer, the 
employee cannot, in my view, claim such 
costs as connected with his contract of. 
employment or his condition of service. 


16. With respect, I follow the 
principles laid down in the English Case 
end hold in favour of Mr. Ginwalla’s con- 
tention that the employment commences 
when the emvloyée reaches his place of 
work which, to adopt the expression used 
in the abovementioned case is “the base 
of operations”. 

17. It, therefore, follows that jusi 
2s an employee cannot make a claim for 
an extra allowance when he shifts his 
residence to a more distant place from 
his office there can be no claim for com- 
pensation when the employer shifts his 
business or undertaking from one place to 
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another. The employer, in my view, has 
an inherent right to choose his place of 
business. The fact that some of the en-. 
ployees may have to incur additional ex- 
penses by way of travelling as a result 
of such shifting of employer’s business or 
undertaking, does not entitle the em- 
ployee to make a claim for extra benefit 
or compensation. In any event, such a 
claim cannot be made on the ground that 
there has been a transfer of employees. 
The expression “transfer,” in my opinion, 
connotes that an employer has more tkan 
one place of business and the employee is 
called upon to work in a different place 
of business from the one in which he 
worked previously. As I have said, how- 
ever, there is nothing to prevent the em- 
ployees from insisting that the cost of 
travelling would form an express stipu- 
lation in the contract of employment end 
has to be borne by the employer. 


18. In that view of the matter, it 
must be held that there has . been no 
transfer of the employees in the present 
case. Consequently, the present ref=r- 


ence which proceeds on the footing that - 


there has been such a transfer of the en- 
ployees must be held to be incompetent. 
Since the Order of Reference is incompe- 
tent, the resulting Award must also be 
held to be without jurisdiction and vcid. 


19. Mr. P. P. Ghose appearing on 
behalf of State of West Bengal drew my 
attention in the first place to the defini- 
tion of “wages” in Section 2(rr) of ithe 
Act. The expression “wages” has been 
defined as meaning all remuneration 
capable of being expressed in terms of 
money, which would. if the terms of em- 
ployment, express or implied, were fal- 
filled, be payable to a workman in r2s- 
pect of his employment or of work dme 
in such employment and includes morey 
and. other things such as travelling ccn- 
cession. According to Mr. Ghose, the 
travelling concession would include tra- 
velling expenses from the residence of 
the employee to his place of work amd 
would therefore be comprised within 
term “wages” as defined in the Act. Since 
any dispute as to wages is capable of 
being the subject-matter of an industrial 
dispute, a dispute as to travelling ex- 
penses being a part of wages was also 
similarly capable of being made an indas- 
trial dispute. 


20. Mr. Ghose next drew my at- 
tention to the Third Schedule of the Act 
which specifies matters which are within 
the jurisdiction of an Industrial Tribural. 
Item No. 2 in the Schedule mentions com- 
pensatory and other allowances as.a mat- 
ter which is within the jurisdiction of an 
Industrial Tribunal. The expression ‘“fotker 
allowances” according to Mr. Ghose is 
wide enough to include travelling ex- 
penses as in the present case and: there- 
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fore it is a matter over which the Irdus- 
trial Tribunal has jurisdiction. He also 
referred to the Item No. 3 of the Fcurth 
Schedule of the Act which mentions com- 
pensatory and other allowances as items 
of conditions of service for change of 
which notice is to be given under Sec- 
tion 9-A of the Act. Consequently, he 
contended that travelling expenses could 
be a condition of service. 


21. In my view, the definition of 
wages as given in the Act which may in- 
clude travelling concession does not 
throw any light on the question before 
me. The expression travelling conces- 
sion in its ordinary connotation would 
refer to such cases as for example when 
the staff of an employer is entitled to use 
a car or other medium of transport main- 
tained by a Company for carrying its 
employees to the place of work. All that 
the definition says-is that when such a 
concession is provided by the employer 
either in the form of free travelling . or 
travelling at a reduced rate it would be 


‘part of wages as understood in the Act. 


In my view. the expression “travelling 
concession” cannot be equated with the 
expenses of travelling from the residence 
of the employee to his place of work as 
in the present case. 


(In paragraphs 22 to 27 the Court 
declines to express any. final opinion on 
the further contention of the petitioner 
that as an employer it has got an implied 
and inherent -right to transfer its em- 
ployees from one concern to another. The 
order then proceeds :) 

28. In the result, this application 
succeeds and the Rule is made absolute. 
There will be a Writ in the nature of 
Certiorari quashing and setting aside the 
Order of Reference No. _4055-IR | 

IR/II-184(A)/63 
dated the 27th September, 1963 and the 
Award published in the Calcutta Gazette 
dated the 14th July, 1966 and Writ ir the 
nature of Mandamus directing the res- 
pondent to forbear from giving effect 
thereto in any manner whatsoever. 


29, There will be no order as to 
costs. 
Petition allowed. 
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(Employees’ State Insurance Act (1948), 
S. 40}—-(Penal Code (1860), Ss. 406, 403). 
In view of the provisions of S. 26 


there is no bar in limine on the prosecu-. - 


tion to proceed under the General Act on 
an offence which otherwise ies, merely 
_ because the same facts also constitute an 
offence under the Special Act, subject 
only to the overriding consideration of 
double jeopardy. AIR 1967 SC 170, Foll. 
(Para 4) 

Thus for contravention of 5. 40, Em- 
ployees’ State Insurance Act read with 
Reg. 26 Employees’ State Insurance 
(General) Regulation, though it is punish- 
able under S. 85 (a) and (g), proceedings 
under Ss. 406/403, Penal Code are main- 
tainable. Cri. Revn. Case No. 1193 of 
1968, D/- 2-6-1969 (Cal), | Dissented; 
Revn. Case No. 1569 of 1960, ‘D/- 11-9-1961 
(Cal), Followed. (Para 4) 


(B) Penal Code (1860), S. 405 — “In 
any manner entrusted” — Deduction by 
principal employer from wages under 
Employees’ State Insurance Act — Does 
not amount to entrustment within S. 405 
though under the 1948 Act it does so 
amount. (Employees’ State Insurance Act 
(1948), S. 40). 


A prosecution of the accused for their 
- failure to pay the contributions enjoined 
under S. 40 of the Employees’ State Insu- 
rance Act in their fictional capacity. as 
principal employers may be good enough 
for a prosecution under S. 85 read with 
S. 86 of that Act inasmuch as.for the pur- 
pose of the said Act any sum deducted 
by principal employer from wages under 
that Act can be deemed to have been 
entrusted to the said accused, but the 
concept of such  entrustment cannot 
transgress. the bounds of the said Special 
Act to form a necessary ingredient of 
entrustment within S. 405 which alone 
ean form the basis of a valid prosecution 
under Ss. 406/403. Anything short of 
that would be long off the mark and de 
hors the intention of the legislature. 
AIR 1966 SC 170 & ATR 1967 Cal 460 & 
AIR 1968 SC 700. Disting.; AIR 1952 Nag 
255 & AIR 1930 Rang 332 (2) & AIR 1951 
' Cal 69 (FB) & AIR 1965 SC 1433, Foll. 

(Paras 5, 6) 


(C) Interpretation of Statutes — 
Judges should dispose of cases “fus 
dicere” in accordance with law as it is 
and not “jus dare” in accordance with 
law as it should be. (Para 8) 
Cases Referred: Chronological Paras 
(1969) Criminal Revn. Case No. - 

1193 of 1968, D/- 2-6-1969 (Cal.), 
Satya Narain Choudhury v. K. P. 
Bhatta 
(1968) AIR 1968 SC 700 (V 55) = 
1968 Cri LJ 803, State of Gujarat - 
v. Jaswantlal Nathalal 5 
(1967) AIR 1967 SC. 170 (V 54) = 
1967 Cri LJ 261, Chandrika Sao 
v. State of Bihar 4 


3, 4 
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(1967) AIR 1967 Cal 460 (V 54) = 
* 1967 Cri LJ 1136, Indrajit Singh 
v. State 
(1966) AIR 1966 SC 170 (V 53) = 
(1965) 3 SCR 777, Narayan Das 
Shreeram v. Sangli Bank Ltd.. 5 
(1965) AIR 1965 SC 1433 (V 52). = — 
1965 (2) Cri LJ 431. Velji Raghavii 
Patel v. State of Maharashtra . 
(1962) 1962 AC 220 = (1961) 2 All ER 
446, Shaw v. Director of Public - 
Prosecutions 8 
(1961) AIR 1961 Cal 381 (V 48) = 
(1961) 2 Lab LJ 306, Indrapuri 
Studio Private Ltd. v. Employees 


gi 


State Insurance Corporation y 
(1961) Criminal Revn. Case No. 1569- 
of 1960, D/- 11-9-1961 (Cal), 
Narendra Chandra Ghosh v. The 
t 3, 4 


(1956) AIR 1956 SC 575 (V 43) = 
1956 Cri’ LJ 1116 Jaswantrai - 
Manilal Akhane v. State of Bombay 5 
(1953) AIR 1953 SC 293 (V 40) = 
1953 SCR 836 = 1953 Cri LJ 1232, 
Basir-ul-Hug v. State of West - 
’ Bengal 4 
(1952) AIR 1952 Nag 255 (V 39) = 
ILR (1949) Nag 620, Thakarsi 
Danjee v. The Crown 5 
(1951) AIR 1951 Cal 69 (V 38) = 
52 Cri LJ 723 (FB), Bhuban 
as Das v. Surendra Mohan 


5 
(1930) ATR 1930 Rang 332 (2) (V 17) 
= 32 Cri LJ 149, S. C. Guha v. 
Emperor 5 
(1894) 1894-1 Ch 343 = 63 LJ Ch 
246, Piddocke v. Burt. l 5 


Ajit Kumar Dutta and Amiya Kumar 
Chakraborty, - for Petitioner; Debesh 
Chandra Mukherjee, for Opposite Party. 


ORDER :— This Rule is at the in- 


- Stance of the accused-petitioner Nathmull 


Poddar, for quashing proceedings under 
Sections 406/403, IP.C.. being Case No. 
C-1583 of 1969, pending in the court of 
the learned Chief Presidency penne 
Calcutta. 


2. The facts leading on to the Rule 
are short and simple. The accused-peti- 
tioner, Nathmull Poddar, is the Manager 
of M/s. Naskarpara Jute Mills Company 
Limited having its office at 220/2, Shib 
Gopal Banerjee Lane. Ghusuri, Howrah. 
while the co-accused, K. L. Jalan, is a 
Director thereof. The opposite party, 
Salil Kumar Chakraborty, is an Insurance 
Inspector attached to the Regional Office 
of the Employees’ State Insurance Corpo- 
ration at 5/1, Grant Lane, Calcutta. A 
petition of complaint was filed on the 
5th June, 1969 by the abovementioned 
Insurance Inspector in the court of the 
learned Chief Presidency Magistrate, Cal- 
cutta under Sections 406/403, LP.C. aver- 
ring inter alia that the accused being the 
principal employers of the aforesaid fac- 
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tory deducted contributions from the 
wages of the employees for the period 
between March 1967 and October 1958 
and also for certain earlier periods but 
failed to deposit the same with the Em- 


ployees’ State Insurance Corporation as. 


required under Section 40 of the Em- 
ployees’ State Insurance Act, 1948 read 
with Regulation 26, wrongly stated as 
Regulation 23 in the petition of com- 
Plaint. of the Employees’ State Insurance 
(General) Regulations, 1950 thereby com- 
mitting offences of criminal breach of 
trust and misappropriation in respect of 
Rs. 1,00,898.94 p. The learned Chief Pre- 
sidency Magistrate by his order 
same date took cognizance and issued 
summons -against the accused perscns 
under Sections 406/403, J.P.C. A search- 
warrant was also issued, as prayed for. 
In pursuance of the summons the accused 
No. 1, Nathmull Poddar, appeared befcre 
the learned Chief Presidency Magistrate, 
Caleutta through his lawyer on 2-7-69 
and filed two applications, viz., one 
under Section 205, Cr. P. C. for exemp- 
tion of both the accused persons frem 
personal attendance and another for drcp- 
ping the proceedings under Sections 406/ 
403. L.P.C.. as not maintainable in law. 
The applications were heard in part n 
that date and further. heard on 7-7-59. 
Ultimately by his order dated the 1€th 
July, 1969, Shri K. J. Sen Gupta, Chef 
Presidency Magistrate, Calcutta rejected 
the prayer for dropping the proceedirgs 
at that stage and directed that the same 
shall continue and the search-warrent 
issued. shall not be recalled. This orcer 
has been impugned by the accused No. 1, 
Nathmull Poddar, and the present. Rale 
was issued on the 28th July. 1969.: 


3. Mr. Ajit Kumar Dutta, Advro- 
cate (with Mr. Amiya ` Kumar Chakra- 
borty, Advocate) appearing in support of 
‘the Rule on behalf of the accused-peti- 
tioner, Nathmull Poddar, has made a 
three-fold submission. Mr. Dutt ccn- 
tended in the first instance that a contra- 
vention of Section 40° of the Employees’ 
State Insurance Act, 1948 read with Ee- 


gulation 26 of the Employees’ State In- 


surance (General) Regulation, 1950 being 
punishable under sub-sections (a) and {g) 
of Section 85 of the said Special Act, the 
present proceedings under Sections 4)6/ 
403 of the Indian Penal Code, which is 
a General Act. are not maintainable in 
law. A reference was made to an ım- 
reported decision dated the 2nd June, 
1969 by Bagchi, J. in Criminal Revn. Case 
No. 1193 of 1968 (Cal). Mr. Dutta in this 
context further submitted that the pzo- 
ceedings under the General Act heve 
been started in order to circumvent che 
mandatory provisions relating to sanction 
and limitation, as enjoined under sub-s2c- 
tions (1) and (3) of Section 86 of act 
XXXIV of 1948. The second contentzon 
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of. Mr. Dutta is that even if the proceed- 
ings be otherwise maintainable under the 
Indian Penal Code, the essential ingredi- 
ents of ‘entrustment’, within the bounds 
of ‘Section 405 of the Indian Penal Code, 
are non est inasmuch as, amcngst others, 
there is only a fictional transfer and not 
an actual physical transfer by the owner 
of the property concerned vitiating there- 
by the present proceedings under Sec- 
tions 406/403. LP.C. Several cases were 
cited by the learned Advocate for the 
accused-petitioner in support of his con- 
tention. The third and the iast submis- 
sion of Mr. Dutta is that the present pro- 
ceedings. are bad and improper inasmuch 
as there cannot be any prosecution in law 
of the accused persons under Sections 
406/403, I.P.C. in their fictional capacity 
of “principal employer” as defined in Sec- 
tion 2(17) of Act XXXIV of 1948. Mr. 
Debesh Chandra Mukherjee, Advocate 
appearing on behalf of the opposite party, 
Salil Kumar Chakraborty, an Insurance 
Inspector attached to the E.S.I Corpora- 
tion, submitted that the first contention 
made on behalf of the accused-petitioner 
is not maintainable in law in view of the 
material provisions of Section 26 of the 
General Clauses Act and he referred in 
that context to an unreported decision. 
dated the 11th September. 1961 by S. K. 
Sen and N. K. Sen, JJ. in Criminal Revn. 
Case No. 1569 of 1960 (Cal.). In reply to 
the second submission of Mr. Dutta.that 
the essential ingredients of “entrustment” 
not being satisfied the present proceedings 
under: Sections 406/403, I.P.C. are not 
maintainable, Mr. Mulkheri ee contended 
that the proceedings under Sections 406/ 
403, LP.C. are the proper proceedings 
relating to the contravention cf Section 40 
of the Employees’ State Insurance Act, 
1948, in view of the provisions of sub- 
section (4) thereof, enjoining that any 
sum deducted by the principal employer 
from. wages under the said Act “shall be 
deemed to have been entrusted*to him by 
the employee for the purpose of paying 
the contribution in respect of which it 
was deducted”. Mr. Mukherjee further 
submitted that Section 85 does not pro- 
vide the penalty for all cases of failure to 
pay contribution under Section 40 of Act 
XXXIV of 1948 and that Section 85{a) 
merely lays down the punishment for a 
contravention of Section 40(1} of the Em- 
Ployees’ State Insurance Act, 1948, “con- 
stituting a pre-deduction offence or an 
offence committed by a failure to pay 
contribution before the employees’ share 
is deducted from his’ wages under Sec- 
tion 40(2) and that with respect to cases 
of post-deduction offences or offences 
committed after deductions have been 
made by the principal emplover from the 
wages of the employees, such deductions 
being deemed to have been entrusted to 
such employer, the proper proceedings 
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are under Sections 406/403. I.P.C. In this 
context Mr. Mukherjee further contended 
that the essential ingredients of “‘entrust- 
ment” within the bounds of Section 405, 
I.P.C. include a notional or. a fictional 
transfer and not merely an actual physi- 
cal transfer by the owner of the property 
concerned and that the submissions made 
in this behalf by Mr. Dutta, if accepted, 
would unnecessarily circumscribe the 
meaning of the expression “entrustment’ 
and défeat the intention of the legisla- 
ture. Several cases were cited by Mr. 
Mukherjee, in support of his submissions 
and the same would be considered in the 
proper context. Mr. Mukherjee lastly 
contended that the third submission of 
Mr. Dutta is more technical than real and 
that when the business of the company is 
being carried on or conducted by some 
persons, any one in. charge thereof or res- 
ponsible for the conduct of the same, at 
the time when the offence is committed 
including the “principal employer” ‘as 
defined in Section 2(17) of Act XXXIV of 
1948, can be saddled with the responsibi- 
lity for the same. 


4, Having heard the learned Advo- 
cates appearing on behalf of the respec- 
tive parties and on going through the 
materials on record, I will now proceed 
to determine the points raised by the 
learned Advocates for the respective par- 
ties. As to the first contention raised by 
Mr. Dutta and not pressed ultimately, I 
must hold that the same is not maintain- 
able and I agree with the contentions 
made in this behalf by Mr. Mukherjee. 
Mr. Dutta contended that the present pro- 
ceedings have been instituted under - the 
General Act, to circumvent the bar im- 
posed on such prosecutons by the Special 
Act and as such the present proceedings 
are bad and without jurisdiction. Mr. 
Dutta relied on the unreported decision 
dated the 2nd June, 1969, in Criminal 
Revn. Case No. 1193 of 1968 (Cal.) (Satya 
Narain Choudhury v. K. P. Bhatta) by 
Mr. Justice S. N. Bagchi, wherein it was 
held that 


“It is the settled law that a Special 
` Act enjoins special procedure for initiation 
of proceedings for violation of any penal 
provision of such special Act, the prosecu- 
tion must be initiated according to the 
provisions of the Special Act. Any at- 
tempt to circumvent the bar of prosecu- 
tion enjoined by the Special Act would 
be discountenanced by a court of law.” 


The learned Judge further proceeded to 
hold that - 


“There is a public policy behind the 
provisions of Section 86 of the Employees’ 
State Insurance Act when the employer 
is said to have contravened the provisions 
of the Act thereby making himself liable 
to be punished under Section 85, clause 
(œ) of the Act.” 
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It was. ultimately held that in view of the 
provisions in Section 85(g) read with 
Sections 40 and 86- of the Employees’ 
State Insurance Act, the learned Magis- 
trate could not assume jurisdiction under 
sections 406 and 403 of the Indian Penal 
Code. The view taken in the aforesaid 
single Bench decision however is in con- 
flict with an earlier Division Bench deci- 
sion, which appears not to have been cited 
before Bagchi, J. It is pertinent therefore 
to refer to the same. In Criminal Revn. 
Case No. 1569 of 1960 (Cal). (Nagendra 
Chandra Ghosh v. The State) decided on 
11-9-1961 by S. K. Sen and N. K. Sen, 
JJ. it was held by their Lordships that 


“the prosecution under Section 420 of 
the Indian Penal Code would not be bad 


‘even if the offence with which the peti- 


tioner was charged had come within the 
scope of Section 84 of the Employees’ 
State Insurance . Act.” 


The decision of the Division Bench must 
prevail and I hold, as observed by their 
Lordships of the Division Bench, that a 
prosecution, if otherwise maintainable, 
would lie both under the Special Act and 
the General Act subject to the overriding 
consideration that the accused shall not 
be liable to be punished twice for the 
same offence. The contentions of Mr. 
Dutta is also de hors the provisions of 
Section 26 of the General. Clauses Act. 
Section 26 of the General Clauses Act, 
1897 runs as follows: 


“Where an act or omission constitutes 
an offence under two or more enactments, 
then the offender shall be liable to be 
prosecuted and punished under either or 
any of those enactments, but shall not be 
liable to be punished twice for the same 
offence.” 


In this context it will be pertinent also 
to refer to two Supreme Court decisions 


on the point. In the case of Basir-ul- 


Huq v. State of West Bengal; Nur-ul- 
Huda v. State of West Bengal, reported 
in 1953 SCR 836 = (AIR 1953 SC 293), 
Mahajan, J. (as his Horaenty then was) 
held that 


“Section 195 cannot iwere be evad- 
ed by the device of charging a person 
with an offence to which that section does 
not apply and then convicting him of an 
offence to which it does, on the ground 
that the latter offence is a minor one of 
the same character, or by describing the 
offence as one punishable under some 
other section of the Indian Penal Code, 
though in truth and substance the offence 
falls in the category of sections mentioned 
in Section 195, Criminal Procedure Code.” 


In a latter decision however, viz., in the 
ease of Chandrika Sao (In Cr. A. No. 35 
of 61) and: (2) Hazari Lal (In Cr. A. No. 


36 of 61) Appellants v. State of Bihar (In ` 


both the Appeals) Respondents, revorted 
in AIR 1967 SC 170, Mudholkar, J. ob- 


at 


t 
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‘served that in choosing to prosecut2 the 
accused for a graver offence under the 
General Law the prosecution could not be 
regarded as having acted colourably and 
that if the prosecution were to be so re- 
stricted, graver offence would go uh- 
punished. I respectfully agree with the 
lsaid observations and I hold that in view 
of the provisions of Section 26 cf the 
General Clauses Act and in view of the 
principles laid down by their Lorcships 
of the Supreme Court in Chandrika Sao’s 


case, AIR 1967 SC 170 and by this court 


in the unreported decision in Nag=ndra 
Chandra Ghosh’s case, Cri. Revn. Case 
No. 1569 of 1960, D/- 11-9-1961 (Cal) 
there is no bar in limine on the prcsecu- 
tion to proceed under the General Act on 
an offence which otherwise lies, merely 
because the same facts also constitute an 
offence under the Special Act, subject 
only to the overriding ‘consideration of 
double jeopardy. The- first contention 
raised by Mr. Dutta accordingly fails. 


5. The second contention puz for- 
ward by Mr. Dutta is however of some 
importance and requires consideration in 
‘all its facets. Mr. Dutta submittec that 
even if a prosecution under the General 
Act is permissible under Section 26 of the 
General Clauses Act, the present pro- 
ceedings. under Sections 406/403, I.P.C. 
are not however maintainable because 
tnere is no “entrustment” constituted by 
tne facts alleged within the bouncs of 
Section 405, I.P.C. Mr. Dutta urgec that 
the essential ingredients of “entrustment”’ 
are five-fold and the absence of any one 
of these material ingredients would fail 
to constitute “entrustment” forming the 
corner-stone of a prosecution under Sec- 
tions 406/403, LP.C. The steps oí Mr. 
Dutta’s reasoning in this context are that 
in order to constitute entrustmeni the 
complainant must be the owner of the 
property: that there must be a transfer 
of possession; that such transfer must be 
an actual transfer and not a fictional or 
notional one; that the transfer must be 
made to somebody who has no right, ex- 


cepting that of a custodian; and thaf such: 


entrustment must be made to a person 
and not to a company or a firm. These 
five ingredients, according to Mr. utta, 
when satisfied, will constitute “entrust- 
ment” within the ambit‘of Section 405 
I.P.C. leading on to a valid prosecution, 
if otherwise entertainable on merits, 
under Sections 406/403, I. P.C. Mr. Dutta 
submitted that one locks in vain to the 
facts incorporated in the petition of com- 
plaint in this case for the presence cf any 
one of these elements and that it appears 
on the other hand that the sheet-anchor 
of the prosecution case is the deeming 
clause in sub-section (4) of Section 40 of 
Act XXXIV of 1948 which certainly can- 
rot do duty for an actual transfer of the 
property forming the subject-matter of 
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the present proceedings, implicating the 
accused in their fictional capacity of a 
principal employer. Mr. Mukherjee join- 
ed issue and submitted that the interpre- 
tation put by Mr. Dutta on the concept 
of “entrustment’” would unnecessarily 
circumscribe the meaning thereof and 
frustrate the intention of the legislature. 
It is relevant in this context to consider 
the various cases ‘cited by the learned 
Advocates appearing on behalf of the res- 
pective parties in support cf their conten- 
tions as to what constitutes in law “en- 
trustment” within the ambit of Section 
405, I.P.C. forming the basis of a prosecu- 
tion under Sections 406/403. ILP.C. In the 
case of Bhuban Mohan Das v. Surendra 
Mohan Das, reported in A:R 1951 Cal 69 
ety Harries, C. J. observed at page 70 
at 


“Before criminal breach of trust is 
established it must be shown that the 
person charged has been entrusted with 
property or with dominion over property 
and that he has been guilty of ‘breach of 
trust’? using that latter phrase loosely. 


„There must be entrustment and therefore 


the person accused must be shown to 
have held the proprety in a fiduciary 
capacity.” 


The learned Chief Justice proceeded to 


consider several English: -cases in this con- 
text including the case of Piddocke v 
Burt, reported in (1894) 1 Ch 343, ahercin 
it was held that one partner receiving 
assets of the partnership on account of 
himself and his co-partners is not liable 
to imprisonment under oe 4(3) of the 
Debtors Act, 1869 as a person acting in 
a fiduciary capacity. A reference was 
also made to the observations of Chitty 
J. at page 346 in the abovementioned de- 
cision that ~ 


“The -case of a partner is quite dif- 
ferent from these cases because he re- 
ceives. money belonging to the firm on 
behalf of himself and his co-partner and 
it appears to me that- I should be strain- 
ing the law if I were to hold that a part- 
ner receiving ‘money on eccount of the 
partnership—-that is, on behalf of himself 
and his co-partners—received it ina 
fiduciary capacity towards the other part- 
ners” 

A referente was also made i the case of 
Jaswantrai Manilal Akhaney v. State of 
Bombay, reported in AIR 1956 SC 575 
J. (as his Lordship 
then was) delivering the judgment of the 

Court observed at' page 582 that : 

“Entrustment contemplates the crea- 
tion of a relationship whereby the owner 
of property makes it over to another per- 
son to be retained by him until a certain . 


contingency arises or to be disposed of’ .- 


by him on the happening of a certain 
event. The person who transfers posses- 
sion of the property to the second party 
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still remains the legal owner of the pro- 
perty and the person in whose favour 
possession is so transferred has only the 
custody of the property to be kept or dis- 
posed of by him for the benefit of the 
other party, the’ person so put in posses- 
= sion only obtaining a special interest by 
. way of a claim or ‘money advanced or 
stent upon the safe keeping of the thing 


or such other incidental expenses as may ` 


have been incurred by him.” 

Mr. Dutta has further referred in this 
connection to the case of Velji Raghavji 
Patel v. State of Maharashtra, reported in 
AIR 1965 SC 1433, wherein Mudholkar, J. 
delivering the judgment of the court ob- 
served at page 1435 that 


“Every partner has dominion over 
property by reason of the fact that he is 
a partner. This is a kind of dominion 
which every owner of property has over 
his property. But it is not.dominion of 
this kind which satisfies the requirement 
of Section 405. In order to establish 
‘entrustment of dominion’ 
to an accused person the mere existence 


of that’ person’s dominion over property, 


is not enough. It must be further shown 
that his dominion was the result of en- 
trustment,” 


Mr, Mukherjee referred to several cases 
in this contéxt to*establish his proposition 
that there need not be any physical trans- 
fer of the articles in question and that 
even a notional transfer will do and that 
_each case must depend on its own facts. 
Mr: Mukherjee referred to several deci- 
sicns in this context. He referred in the 
first instance to the case of Narayan Das 
Shreeram v. Sangli Bank Ltd. reported in 
AIR 1966 SC 170 and relied upon the ob- 
servations of Bachawat, J. delivering the 
judgment of the court at page 174 that’ 


“To support the plea of payment, it 
is not necessary to show that cash passed. 
Illustration (a) to Section 50 of the Indian 
Contract Act, 1872 shows that payment 
may be made by means of transfer entries 
in books of account’ 


I respectfully agree with the, observa- 
tions made there but I must hold that the 
said observations are made in quite a 
different context against the backdrop of 
Section 50 of the Indian Contract Act, 
namely, that it is not necessary that cash 
must pass to establish a plea of payment. 


The question here is one of entrustment: 


and the point for consideration is whether 
there can be any entrustment without 
being accompanied by an actual transfer. 
Mr. Mukherjee next referred to the case 


of Indrajit Singh v. State reported in AIR. 


1967 Cal 460 wherein Mr. Justice A. K. 
Das delivering the judgment of the court, 
held in the facts of the said case, that, 
“after seizure, the lorry was entrust- 
ed with the petitioner with a direction 
to: ‘produce it in court. Due notice for 
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‘point here is entirely different viz., 


. ed in AIR 1968 SC 700. Mr. 


over property 
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production was served and he has failed 
to produce it. The ingredients for an 
offence under Section 406 viz., enrust- 
ment followed by misappropriation and 
conversion in violation of the direction 
of law are present and prima facie an 
offence of criminal breach of trust has 
been committed for trial under Section 
406, Indian Penal Code.” . 


It is difficult to understand how the prin- 
ciples laid down in the abovementioned 
case would apply to the point at issue in 
the present proceedings. N obody can 
dispute the factum of entrustment in that 
case of the property when the same was 
made over to the accused therein with a 
direction to produce it in court. The 
as 
to whether there has ` been a fictional 
entrustment or actual entrustment. Mr. 
Mukherjee lastly cited the case of State 
of Gujarat v. Jaswantlal Nathalal report- 
Justice 
Hegde delivering the judgment of the 
court held at page 701 that 


“The expression ‘entrustment’ carries 
with it the implication that the person 
handing .over any property or on whose 
behalf that property is handed over to 
another, continues to be its owner . 

A mere transaction of sale cannot amount 
to an entrustment.’ 


The facts of the case under consideration 
by their Lordships of the Supreme Court 
are again quite different and the obser- 
vations made by Mr. Justice Hegde, deli- 
vering the judgment of the court, really 
do not support the present contention of 
Mr. Mukherjee. One of the elements of 
entrustment as pointed out therein, is 
that the property must be handed over 
by the aggrieved person, who continues 
to be the owner thereof. In the facts and 
circumstances of the present case, it is 
difficult to’ agree with Mr. Mukherjee’s 
submission that there has been in fact an 
actual transfer of property by the real 
owner to a party who has no right ex- 
cepting that of a mere custodian and I 


‘hold accordingly that the essential ele- 


ments of entrustment within the meaning 
of Section 405 of the Indian Penal Code 
are non est, vitiating thereby the present! 
proceedings under Sections 406/403, I.P.C.} 
and as such a continuance thereof is un- 


‘warranted and untenable. It is pertinent 


now to consider the fifth element referred 
to by Mr. Dutta viz., ` such- entrustment 
must be made to a person and not to a 
company. In the case of S. C. Guha v. 
Emperor, reported in 32 Cri LJ 149 = 
(ATR 1930 Rang 332 (2)). Mr. Justice 
Baguley observed at page 152 that 


“It seems to me to follow that the 
foods were entrusted to the firm and not 
to Guha, and, if there was no personal 
entrustment to Guha, he cannot be re- 
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garded as criminally liable for breech of 
trust.” 


A further reference may be made <o the 
ease of Thakarsi Damiee v. The Crown, 
reported in AIR 1952 Nag 255 wnerein 
Mr. Justice -Mudholkar delivering the 
judgment of the court observed, at page 
256 that 


"The cheque was drawn in the name 
of Ladharam Khota and it is said tc have 
been handed over to the applican; for 
being credited to his account witk the 
firm Ladharam Kheta. it follows shere- 
fore that the property in the cheque pass- 
ed from the complainant to the firm 
Ladharam Kheta as soon as the cheque 
was handed over to the applicant. Since 
that is so, there is no entrustment of any 
money by the complainant to the appli- 
cant.’ 


I respectfully agree with the said obser- 
vations and I hold that in the facts >f the 
present proceedings there is no actual 
entrustment of. the amount in question 
with the accused persons, but they are 
merely deemed to be entrustéd therewith 
under Section 40(4) of Act XXXIV of 
1948. This. runs off at a tangent from 
ithe concept. of entrustment as d=fined 
from time to time by the different, High 
Courts as also the Supreme Court, form- 
ing the basis of a proceeding under Sec- 
tion 406 or Section 403, I.P.C. The second 
eee of Mr. Dutta accordingl~ suc- 
eeeds. 


6. - The third submission of Mr. 
Dutta also stands on a firm footirg. It 
-is abundantly clear frcm the facts >f the 
present case that the accused are being 
prosecuted under Sections 406/403, I.P.C. 
not in their personal capacity for having 
committed the offence of criminal breach 
of trust or of misappropriation o7 any 
article actually made over to them but 
on the footing of their fictional capacity 
as the “principal employer” of M/s Nas- 
karpara Jute Mills, for not making over 
the contributions which under Act 
XXXIV of 1948 are liable to be paid to 
the authority concerned. A prosecution 
of the accused for a failure on their part 
to pay the contributions enjoined under 
Section 40 of Act XXXIV of 1948 ir their 
fictional capacity as principal employers, 
may be good enough for a prosezution 
under Section 85 read with Section 86 of 
the Employees’ State Insurance Act, 1948 
inasmuch as for the purpose of the said 
Act XXXIV of 1948 any sum deducted 
by the principal employer from the wages 
under this Act can be deemed to have 
jbeen entrusted to the said accused _ but 
the concept of such entrustment cannot 
transgress the' bounds of the said special 
Act to form. a necessary ingredient of 
entrustment within the ambit of Section 
405; LP.G.; which alone can form the 
basis of a valid prosecution unde? Sec- 
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tions 406/403, I.P.C. Anything skort of 
that would be long off the mark and de 
hors the intention of the legislacure. I 
find on ultimate analysis tnat the əntrust- 
ment alleged in this case is merely on the 
footing of the deeming provision incorpo- 
rated in sub-clause (4) to Section 40 and 
in the fictional capacity of the accused 
as principal employers. The ingredients 
constituting a valid entrustment within 
the ambit of Section 405, I.P.C. are cover- 
ed by the principles referred ta above, 
receiving the imprimatur of judicial 
decisions and I accordingly uphod the 
third and last submission of Mr. Dutta. 


7. In order to appreciaze and 
understand the essential ingredients of- 
Section 40 of Act XXXIV of 1348, it 
would be relevant to refer to the case of 
Indrapuri Studio Private Limited v. Em- 
ployees’ State ._IInsurance Corporat.on, re- 
ported in AIR 1961 Cal 381. Mr. Justice 
P. ,N. Mookerjee delivering the judgment 
of the Court observed at page 382 that 


“In S. 40 the statute gives a clear 
mandate and categorically imposes an 
obligation on the employer to pay both 
the contributions in the first instance, 
subject to a right of re-imbursement from 
the employee or employees concerned in 
regard to his or their portion or >ortions 
of the same , . . thus mazing it . 
clear beyond dispute in the proceeding 
or aforesaid context that, vis-a-vis the 
Corporation, the liability for both the 
above types of contributions is of the 
empluyer,—at least, in the first instance”. 


I respectfully agree with the saic obser- 
vations and I hold that the same Eads on 
clearly, in the facts and circumstences of 


. the present case, to a proceeding under 


Section 85 read with Section 86 of Act 
XXXIV of 1948. 


8. Two ancillary points raised by 
the learned Advocates appearing on be- 
half of the respective parties now abide 
my consideration. The first ore was 
raised by Mr. Dutta on behalf of the 
accused-petitioner that the present. pro- 
ceedings have been launcked by the pro- 
secution in order to circumvent tre man- 
datory provisions relating -to sancton and 
limitation enjoined under sub-sectons (1): 
and (3) to Section 86 of Act XXXIV of 
1948, As no sanction was obtained and 
as the period of six montas proveled for 
under the Employees’ Sate Insurance 
Act, 1948 had expired, the authorities 
concerned had no other option buz to in- 
stitute the present proceedings urer the 
General Act. No materials are there to 
lend assurance to Mr. Dutta’s coutention 
and I hold that the institution of -he pre- 
sent proceedings is not in any way moti- 
vated but Has been done cn principle and 


.on an interpretation of the relevent sta- 


tute, which may or may not be upheld 
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ultimately by the court of law. This con- 
tention of Mr. Dutta is accordingly over- 
ruled.. Mr. Mukherjee also made an an- 
cillary submission. He contended that 
the Employees’ State Insurance Act is a 
' Special Act enacted “to provide for cer- 
tain benefits to employees in certain 
cases” as referred to in the object of the 
Act and therefore the intention :of the 
legislature as contained therein should 
not be frustrated by a hypertechnical 
construction of the provisions thereof. 
Mr. Mukherjee has also referred to the 
question of prejudice because several 
cases of a similar nature have been insti- 
tuted under the Indian Penal Code. The 
other cases referred to by Mr. Mukherjee 
as pending, are not before me for consi- 
deration and I will only observe that the 
point at issue is one of principle and one 
of law, irrespective of any consideration 
of expediency or of convenience. The re- 
quirements of legislation based on socio- 
economic needs of the society cannot ‘be 
overemphasised. As was observed by Mr. 


Justice Meccardie in the case of Ronald 


True reported in Notable British Trials, 
Volume on Ronald True at page 246 that 


“All laws must progress or it must perish 


in the esteem of man”. But the line must 
be drawn somewhere as otherwise the 
judge deciding a case would enter into 
the realm of legislation. In a recent deci- 
sion by the House of Lords in the case of 
Shaw -v. Director of Public Prosecution, 
reported in 1962 AC 220 (popularly 
known as the Ladies -Directory Case), 
there has been a sharp conflict of opinion 
between the Law Lords. The dissentient 
judgment came from Lord Reid, whose 
difference of opinion with the majority 
was sharp and fundamental. 
Simonds delivered the “policy statement” 
‘on behalf of the majority and Lord Tuc- 
ker delivered the judgment “in depth.” 


Lord Simonds relied on the observations of ` 


Chief Justice Mansfield that “the court is 
the custos morum of the people and has 
the superintendency of offences contra 
bonos mores” and asserted the power of 
the courts to superintend offences which 
are prejudicial to public welfare and not 
hitherto covered by statute and proceed- 
ed to pose the following question rhetori- 
‘cally: “Must we wait until Parliament 
finds time to deal with such conduct”. 


Lord Reid in his dissenting judgment an- - 


swered empnatically and explicitly “yes”. 
I have given my anxious consideration 
to the contentions made by Mr. Mukher- 
jee in this behalf but I am unable to 


transgress the bounds of law and hold in | 
favour of Mr. Mukherjee on the ground © 


of expediency or on.the ground of socio- 
ecenomic needs. I agree with the obser- 
vations of Francis Bacon in this context 
that judges should dispose of cases “jus 
dicere”. — in accordance with law as it is 
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i A. l. R. 


— and not “jus dare” — in accordance 
with law as it should be. 


9. Befcre I part with the case I 
must place on record my appreciation of 
the able assistance I received from the 
learned Advocates appearing on behalf 
of the respective parties. They left no 
stone unturned in placing the pros and 
cons and in assisting the court to come to 
a proper decision. 

i 10. In the result, I make the Rule 
absolute; and quash the proceedings under 
Sections 406/403, LP.C., being Case No. 
C 1583 of 1969, pending in the court of 
the learned Chief Presidency Magistrate; 


Calcutta. 


11. The- affidavit-in-opposition fil- 
ed on behalf of the cormplainant-opposite 
party be kept on the record. 

Rule made absolute. 


` 
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Ranjit Ghosh, Appellant v. Hindus- 


_ than Steel Ltd. and others, Respondents. 


- A. F. O. O. No. 530 of 1969, D/- 8-9- 
1970, against order of A. N. Banerjee, J., 
ee Bench, City Civil Court, Calcutta, D- 

-3-1969 


(A) Natural justice — Opportunity of 
hearing — Order based on material dis- 
closed in supplementary affidavit-in-oppo- 
sition filed after completion of arguments 
— Planitiff not having opportunity of 


meeting points thus . disclosed — Order 


stands vitiated — Constitution of: India, 
Art. 226. AIR 1958 SC 667, Rel. on. 
(Para 7) | 


(B) Civil P. C. (1908), O. 19, R. 1 and 
0O. 39, R. 1 — Temporary injunction — 
Court allowing defendant to file supple- 
mentary affidavit-in-opposition after com- 
pletion. of hearing —Plaintiff also filing 
affidavit-in-reply — Duty of court to pass . 
order on application for temporary injunc- 
tion after considering supplementary afi- 
davits filed by parties—In suits for tem- 
in interlocutory 
matters, affidavits form sheet-anchor and 
facts in connection therewith are proved 
by affidavits —- Case remanded for proper 
determination. (Para 8) 
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Taylor v. Taylor l 


Arun Kumar Dutt, Sushil Kumar 
Biswas and Bhagabati Prosad Banerjee, 
for Petitioner; Nani Coomar Chakreborty, 


Pasupati Nath Chunder, for Respondents. 


JUDGMENT :— This appeal is at the 
instance of the plaintiff against an order 
dated the 22nd March, 1969 passed əy Sri 
A. N. Banerjee, J udge, Second Bench, 
City Civil Court, Calcutta, in Title Suit 
No. 821 of 1968, rejecting the pla-ntiff’s 
- application for temporary injuncticny and 
‘vacating the interim crder for the same. 


2. The facts leading on fo the 
appeal can be put in a short compass. 
The plaintiff who was, at the material 
time, employed as the Sales Menager, 
Hindusthan Steel Limited. at its Calcutta 
Office, instituted a suit for a declaration 
that the order dated ihe 2nd November, 
1968, issued by- the defendant~No. 1, 
Hindusthan Steel Ltd. over the signature 
of Mr. A. E. Antony for the Chief Per- 
sonnel and Manpower, transferring - the 
plaintiff from Calcutta to the post Joint 
Chief (Administration) at Ranchi is illegal, 
mala fide and without authority of the 
law and also for a permanent injunction 
restraining the said defendant’ and three 
others from giving effect to the saic order 
of transfer. and transferring the said 
plaintiff from Calcutta to Rancki.. An 
application praying fcr a temporary in- 
junction was filed on the 20th Dec2=mber, 
1968 and on the 2ist December, 1368 a 
Rule was issued by the court calling upon 
the defendant to show cause. An order 
for interim injunction was also vassed, 
restraining the defendants from giving 
effect to the purported order of transfer 
in question and from. proceeding any 
further in. the matter till the disposal of 
the Rule, or until further orders. . The 
defendants put in appearance -ang filed 
objections tothe .temporary injumction. 
Another application was also filed by the 


Ranjit Ghosh. v. Hindusthan Steel Ltd. (Talukdar J) 


[Prs. 1-4] Cal. 101 


plaintiff alleging that in violation of the. 
order of ad interim injunction the defen- 
dants ‘had disconnected his telephone and 
were not allowing him to join his post at 
Calcutta. The learned Judge, Second 


‘Bench, City Civil Court, Calcutta, by his 
order dated the 22nd March, 1969 reject- 


ed the application for temporary injunc- 
tion filed by the plaintiff and vacated the 
interim order granted in his favour and 
further rejected the petition filed by the 
plaintiff for proceeding against the defen- 
dants for the violation of the order of in- 
terim injunction. This order has been 
impugned and forms the subject-matter 
of the present. Appeal. 


3. Mr. Arun Kumar Dutt, Avo: 
cate (with Messrs. Sushil Kumar Biswas 
and Bhagabati Prosad Banerjee, Advo- 
cates) appearing in suppor: of the Appeal, 
on behalf of the appellant, made a three- 
fold submission. The first contention of 


-Mr. Dutt is that the purported order : of 


transfer is but a mere intimation to.the 
plaintiff to the effect that a proper order 
would be made subsequently and is not 
a valid order of transfer passed by a com- 
petent authority. Mr: Dutt referred in 
this context to the decision of the 


Supreme Court in the case between the 


Hindusthan Brown Boveri, Ltd. v. Their 
Workmen, (1968) 1 Lab LJ 571 (8C) 
wherein Mr. Justice J. M. Shelat deliver- 
ing the judgment held, in the facts of 
that case, that the power to pass'an order 
of dismissal 4nd of the lesser punishment 
in lieu of dismissal are both vested in the 
company and not in any of its other au- 
thorities and that in the absence of a 
delegation it is the company and not the 
Works Manager who can exercise the 
power of punishment under the standing 
orders 23 and 27. Mr. Dutt next con- 
tended that the order impugned is vindic- 
tive and mala fide and as such is not 
maintainable in law. The third and last 
submission of Mr. Dutt is that the proce- 
dure adopted by the learned Judge in 
disposing of the application for temporary 
injunction by relying on materials dis- 
closed in a supplementary affidavit by the 
defendant after the arguments were over 
on the 15th March, 1969 has been in con- 
travention: of. the princinles of natural 
justice. Several decisions were cited by 
him on the aforesaid. points. 


4, - Mr. Nani Coomar Chakraborty, 


Advocate (with Mr. Pasupati Nath Chun- 


der, Advocate) appearing on behalf of the 
respondents Nos. 1 to 3, joined issue. Mr. 


‘Chakraborty contended in the first place 


that the order of transfer is quite a valid 
order passed by a competent authority 
and in this context he submitted that the 
function of transferring ari officer is that 
of the employer and not of the employee 
and the latter has no right, far less a legal 
right, to’ institute a suit excepting in a 
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case where there is apparent mala fide— 
Mr. Chakraborty next contended that the 
order is neither vindictive nor mala fide 
and the allegations at their highest, as 
incorporated in the plaint, relate to Mr: 
Subramanium only, ruling out the present 
allegations of mala fides. made 
latedly. Mr. Chakraborty submitted in 
this connection that the plaintiff having 
suifered no prejudice, there is no case for 


out be-- 
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injunction and in any event, the plaintiff: 


having submitted to the order of transfer, 
he should not be allowed to challenge it 
subsequently, approbating and reprobat- 
ing at the same time. In support of this 
contention the learned advocate referred 
to the office order dated the 2nd Novem- 
ber, 1968, marked as annexure ‘A’.to the 
affidavit-in-opposition filed by the re- 
spondent no. 1 in the application for in- 
junction in the court below wherein it has 
been clearly stated that the appellant was 
to be posted to the head office at Ranchi 
as Joint Chief (Administration) “on the 
existing pay and scale of -pay’. Mr. 
Chakraborty next submitted that on 
merits also no injunction should be grant- 
ed because there has been no viclation of 
anv legal provision or any mala fide and 
that injunction being an equitable relief 
‘it is not available to the plaintiff who had 
not been diligent in prcsecuting the suit. 
As to the objection taken by Mr. Dutt 
relating to the procedure followed, Mr. 
Chakraborty contended that there has 
been no contravention of the principles 
of natural justice as alleged or at all and 
on ultimate analysis it would ‘appear that 
the plaintiff had filed a supplementary 
affidavit-in-reply affirmed on ‘the 19th 


March, 1969, in reply to the supplement- 


ary- affidavit- -In-opposition affirmed on the 
17th March, 1969 on behalf’of the defen- 
dants and accordingly it cannot be urged 
that ‘the plaintiff had no opportunity of 


meeting the points raised in the supple-. 


mentary affidavit-in-opposition filed by 
the defendants. Mr. Chakraborty in this 
context further submitted that the im- 
pugned order dated the 22nd’ March, 1969 
was not based only on the materials dis- 
closed in the-said supplementary affidavit 


the authority concerned 
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Court held that the question about the 
transfer of an official is primarily ` for 
and the. court 
can only interfere if the transfer is vio- 
lative of any legal provision or is othar- 
wise mala fide; the case between Manzal 
Prasad Verma v. Bihar Co-operative Mar- 
ketting Union, Ltd., (1970) 1 Lab LJ 181 
= (1969 Lab IC 788 (Pat) ) wherein the 
Patna High Court held that no injunc- 
tion either permanent or temporary can 
be issued by the court in suit for the 
enforcement of the personal contract of 
service; and the case of Gopaul v. Union 
of India, AIR 1967 SC 1864 wherein it 
was held that the transfer of the party 
aggrieved to a post carrying the same 
scale of pay and rank but not the status 
ef being a head of department, does. not 
amount to reduction in rank. 

5, Affidavits were duly filed. a 
affidavit-in-opposition affirmed on 
19th February, 1970 was filed on behalf 
of the respondents Nes. 1 and 2 and an 


-affidavit-in-reply affirmed on the 20th 


April, 1970 was filed on behalf of the 
plaintiff. In course of the arguments, 


Mr. Dutt, appearing on behalf of the ap- ` | 


- pellant, wanted to refer to the records, 


_ but also on the materials already adduced - 


in the course of the trial., In support of 
his contention Mr. Chakraborty referred 
to several cases viz., the casé between 
Canara Banking Corporation Ltd. v. 
Vittal (U), (1963) 2 Lab LJ 354 
wherein the Supreme Court ‘held that the 


order of transfer of.a clerk made by the ` 


bank should ordinarily be presumed to be 
` proper unless it is proved that. 
mala fide or by way of victimization, or 
because of some ulterior motive, not con- 
nected with the business interests of the 
bank; the case between Lachman Das v. 
Shiveshwarkar, (1969) 2 Lab L J 247 = 
(AIR 1967 Punj 76) wherein the 
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it was. 


‘the same. 
-appeals. are not usually called for in the 


in support of his submission relating to 
the procedure adopted by the - learned 
Judge in the court below purporting to 
contravene.the principles of natural jus- 
tice. He wanted to pinpoint the fact. that 
after the arguments were completed in 


-the court below on the 15th March, 1969. 


a supplementary  affidavit-in-opposition 
affirmed on the 17th March, -1969 was. fil- 
ed on behalf of the defendants without 
any previous leave. disclosing fresh and 
further materials and the said materials 
were referred to and relied upon, by the 
learned Judge for coming to the ultimate 
findings in his order passed on the 22nd 
March, 1969. Mr. Chakraborty appearing 
on” behalf of the respondents submitted 
however that it is not so and also craved 
leave to refer to the records to establish 
-The records however. in such 


first instance and so were not available. 
The learned Advocates appearing on be- 
half of the, respective parties therefore 
prayed that ‘the same may be called for 
to determine the point at issue. This 
court allowed the said prayer in the inte- 
rests of justice and called for the records 
expeditiously from the court of the 
Judge, Second Bench, City Civil Court; 
Calcutta. The appeal . remained part- 
heard. On arrival of the said records, 
the arguments were resumed by. the 
learned Advocates. 


6. The third and the last submis- 
sion made by Mr. Dutt is a material one 
and should be taken up first, as it touches 
procedure and goes to the root of the 
ease. Mr. Dutt’s broad submission in this 

' 
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eontext is that the procedure followed by 
the learned Judge in the court below has 
contravened the principles of natural 
justice. The steps of his reasoninz are 
_ that the affidavits were completed by the 
14th March, 1969 on which date a supple- 


mentary affidavit-in-opposition affrmed — 


on behalf of the respondent No. 1 was 
filed, disclosing two documents including 
a document marked as ‘Z’ dated 2-11-68 
and signed by A. E. Antony, Joint Chief 
(Personnel and Manpower); that the hear- 
ing in the case took place and was com- 
‘pleted on the 15th March, 1969 which 
was a Saturday; that on Monday the 17th 
March, 1969,. however, a further supple- 
mentary affidavit-in-opposition on behalf 
of the respondent No. 1 was filed without 
obtaining the previous leave of the court 
annexing the document ‘Z’, in marked 
departure from the dozument ‘Z’ as an- 
nexed to the earlier affidavit affirmed on 
the 14th March, 1969; that in parazraph 
3 of the supplementary affidavit-in-»ppo- 
sition filed on behalf of the respondent 
No. 1 on the 14th March, 1969, it was 
clearly and-categorically stated that the 
documents ‘Y’ and 'Z’ “are true copies of 
the originals of the said documents and 
are genuine.. This is true to my Enow- 
ledge:” that in paragraph 2 of the supple- 
mentary affidavit-in-opposition on behalf 


of the respondent No. 1. filed on the 17th . 


March, 1969, however, it was statec that 
“But it now appears that through un-nten- 
tional oversight there was typographical 
omission in type copying out the text of 
the office order marked 'Z’ in that the 
handwritten portion containing the en- 
dorsements of the Secretary and Chair- 
man therein bearing the date 2-11-68 
were not typed. This is true to my 
knowledge;” that the said affidavit is in 
direct contradiction to the earlier affida- 
vit which was also true to the knowledge 
of the deponent; that the new document 
‘Z purported to post the plaintiff Ranjit 
Ghosh to a post which is non-existent: 
that the language thereof is significant 
stating that “it has been decided tc post 
him to Head Office as Joint Chief 
(Admn.)” and this was for an appzoval: 
that the handwritten portion purrorted 
to be an endorsement by the Secretary 
and the Chairman was not orig-nally 
_ there; that even in the said handwritten 
‘endorsement by the Secretary. it is stated 
that (1) post.of Joint Chief (Admn.) has 
to be created and (2) functions 
defined; and that, azcordingly iz will 
` appear that the said dozument is cococt- 
ed. In ‘the supplementary affidavit-in- 
reply affirmed on the 19th March, 1969 
by the plaintiff it was averred in para- 
graph 2 that “the respondent No. 1 have 
no right to file affidavit after the hearing 
was concluded and the court has reserv- 


ed its judgment . I have every 
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reason to believe that the document 
marked ‘Z’ to the said affidavit is not a 
genuine document and has been cooked 
up solely to meet the point raised by the 
petitioner in his case. as well as in the 
arguments made” and in paragraph 3 that 
“I have every.reason to believe that the 
said handwritten portion allegedly con- 
taining the alleged endorsement of the 
Secretary and -the Chairman of the 
Hindusthan . Steel originally were not: 
there and the same is now being introduc- 
ed as a result of after-thought and. to 
meet if possible the arguments made by. 
your petitioner’s counsel on 15-3-1969".~ 
Mr. Dutt further referred to the impugn- 
ed order dated the 22nd March, 1969 and’ 


‘submitted that it will become abundantly 


clear therefrom that the contents of the 
supplementary affidavit-in-opposition .af- 
firmed on the 17th March, 1969 were 
considered and formed substantially the 
basis of the said. finding. In this context 
Mr. Dutt referred to the penultimate part 
of the order wherein the learned Judge 
observed as follows: “In so far as the 
order of transfer itself is concerned T 
‘would like to point out from Annexure 
‘Z? of the affidavit-in-opposition sworn 
on behalf of the respondent No. 1 that. 
on 2-11-1968 Mr. A. E. ‘Antony for Joint 
Chief (Personnel and Manpower) put up 
a proposal that on the expiry of the leave 
of the plaintiff on 5-11-1968, his posting 
was to be made and that is was discussed 
with the Secretary and Chairman and it 
had been decided to post him to Head 
Office as Joint Chief (Administration) in 
his existing pay and scale of pay and that 
accordingly the office order had been 
issued. This was put up for approval 
before the Secretary and the Chairman 
and it appears that both of them Signed 
on the same day on such proposal. It 


- means prima facie that the above proposal 


was approved by both the Secretary and 
the Chairman and that such proposal was 
made in accordance with the decision 
made by them after discussion with the 
Joint Chief (Personnel and Manpower). 
I do not find prima facie anything illegal 
or wrong: with the order of transfer”. All 
these materials were disclosed without 
the leave of the court in a supplementary 
affidavit-in-opposition and although the 
plaintiff filed a supplementary affidavit- 
in-reply thereto. challenging the authenti- 
city of the said materials, the same was 
neither considered nor even referred to, 
by the learned Judge in his order dated 
the 22nd March, 1969. Mr. Chakraborty 
appearing on behalf of the respondents 
joined issue and submitted that-the order 
impugned has not .been passed only on 
the new materials disclosed in the supple- 
mentary affidavit referred to but also on 
other greunds. He further submitted 


that in any event the plaintiff had the 
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opportunity ‘to meet the same and in fact 
filed an affidavit-in-reply thereto on the 
19th March, 1969, before the 22nd March, 
1969, which is the date of the order pass- 
ed by the learned Judge, Second Bench, 
City Civil Court, Calcutta. 


T. Upon hearing the learned Ad- 
vocates, appearing on behalf of the res- 
pective parties arid on going through the 
record, I find that the order dated the 


22nd March, 1969 passed by the learned’ 


Judge, in fact refers to materials incorpo- 
rated in the supplementary affidavit-in- 
opposition affirmed on behalf of the de- 
fendant No. 1 on the 17th March, 1969, 
after the arguments were completed and 


without any previous leave of the court. 


There is even no reference in the order 
impugned to the supplementary affidavit- 
in-reply affirmed on behalf’ of. the plain- 


tiff on the 19th March, 1969, far less a. 


consideration of the materials incorporat- 
ed therein. The plaintiff had thus no 
. opportunity of meeting the points ` dis- 


closed in the said supplementary affidavit- 


in-opposition filed on behalf of the de- 
fendant and was prejudiced. A decision 
based on information gathered behind the 
back of the party affected, without giving 
him an opportunity to rebut that infor- 
mation or material, is opposed to the prin- 
ciples of natural justica, A. reference 
maybe made to the case of Mahadayal 
Prem Chandra v. Commercial Tax Officer; 
AIR 1958 SC 667, wherein Mr. 
N. H. Bhagawati delivering the judgment 
ef the Court observed at page 671 that, 


tall this was done behind the back 


of the appellants and the appellants had . 


no opportunity of meeting the point of 
view which had been adopted by the As- 
sistant Commissioner (C. 8.) and the first 
respondent quietly followed these in- 
structions and advice of the Assistant 
Commissioner (C. S.) . The whole 


procedure was contrary to the principles ` 


of natural justice.” 


I respectfully agree with the said obser- 
vations. In this context Mr. Chakraborty 
‘relied on the case between Khardah & 
Co., Ltd. v. Its Workmen, (1963) 2 Lab LJ 
452, = (AIR 1964 SC 719) in support of 
his contention that such a procedure 


would always vitiate the. ultimate find- ` 


. ings of the. learned Judge. Each case 
however must depend on.its . own facts 
and even in the case cited by Mr. Chakra- 
borty, it was observed by Mr. Justice 
P. B. Gajendragadkar, {as his. Lordship 


then was) delivering the cee of the 


Court, that 


“It is perfectly true that in dealing 
with industrial matters, the tribunal can- 
not allow evidence to be led by-one party 
in the absence of the other and should 
not accept the request of either party to 
admit evidence after the case has been 
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Justice . 


‘Rule 1 of the Code of. 


ALR. 


fully argued ae both the parties 
agree”, 


In the peculiar circumstances of the said 
case however their Lordships of the 


‘Supreme Court held that such a proce- 
_dure did not vitiate the ultimate finding. 


The ‘abovementioned decision, therefore, 
does not lend assurance to Mr. Chakra- 
borty’s’ contention in this respect. and 


„hold that a full and effective opportunity 


has not been. given to the plaintiff to 
present his point of view, in reply to and 
by way of meeting the impact of new 
materials incorporated in the further affi- - 
davit filed on behalf of the defendant and 
the requirements of natural justice have 
thereby been contravened. Natural justice 
is not merely a part of natural law or 
jus naturale but as was observed by H. H. 
Marshall in his ‘Natural Justice’, it is 
“that part of natural law which relates to 
the administration of justice’. Evershed, 
M. R. rightly observed in the case of 
Abott v. Sullivan, (1952) 1 KB 189 at.p. 
195 that “‘the principles of natural justice 
are easy to proclaim but their precise 
extent is far less easy to define”. But in 
the facts and circumstances of the pre- 
sent case, it is pre-eminently.one where 
there has been a contravention of those 
redeeming principles of natural justice 
running like a golden thread through the 
web of our system of justice. The pro- 
cedure adopted in this case has been con- 
trary to the principles of natural justice 
and the resultant order dated the 22nd 
March, 1969, passed bv the learned Judge, 
stands vitiated. 


8. - The point at issue maş also be 


approached from another standpoint viz., 


a nonconformance to the procedure esta- 
blished by law. The order rejecting the’ 


-petition for temporary injunction is un- 


warranted and untenable, being not in 
accordance with the procedure established 
by law. and as such should be set aside 
for a proper determination in accordance 
with ‘law. A reference in this context 
may be made to the provisions of Order 
19, Rule 1 of the Code of Civil Procedure. 
The provisions are as follows: “Any Court 
may at any time for sufficient reason 
order that any particular fact or facts 
may be proved by affidavit, or that’ the 
affidavit of any witness may be read at 
the -hearing, on such conditions the Court 
thinks reasonable”. A reference in this 
context may also be made to Order 39, 
Civil Procedure, 
dealing with cases`in which temporary 
injunction may be granted, and providing 
as follows: “Where in any suit it is prov- 
ed by affidavit or otherwise. . 

The court may by order grant a tempo- 
rary injunction. . .’. It is there- 
fore abundantly clear that in suits for 
temporary injunction and in interlocutory 
matters relating thereto, affidavits form 
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the sheet-anchor and the facts in conmec- 
tion therewith are proved by affidavits. 
In this context the use of the supozle- 
mentary affidavit-in-opposition affirmed 

on the 17th March, 1969 assumes import- 

ance and the learned Jucge having relied 

on the materials disclosed therein, the 

order ultimately passed by him has keen 
unwarranted and untenakle. In the vell- 

known case of Taylor v. Taylor, (1875) 1 

Ch D 426 Jessel, M. R. observed at rage 

431 that “when a statutory power is con- 
ferred for the first time upon a ccurt, 

and the mode of exercising it is poimted 
out, it means that no other mode is to be 
adopted ” The said principles 
were approved of and applied by their 

Lordships of the Judicial Committee in 

the case of Nazir Ahmed v. King Empe- 

ror, 63 Ind App 372 = (AIR 1936 PC 253 

(2) ) Lord Roche, delivering the judgment’ 
of the Judicial ‘Committee observed at- 
pages 381 and 382 that “the rule wnich 
applies is a different ard not less well- 

recognized rule viz., that where a pcwer 

is given to do a certain thing’ in a certain 

way the thing must be done in that way 
or-not at all. Other methods of perform- 
ance are necessarily. forbidden’. m a 
later decision the Supreme Court aZain 
reiterated the said principles when in the 
case of State of Uttar Pradesh v. Sin- 
ghara Singh, -AIR 1964 SC 358, A. K. Sar- 

kar, J. (as his Lordship then was) deli- 

vering the judgment of the court observ- 

ed at page 361 that “the rule adopted in 
(1875) 1 Ch D 426 is well-recognized and 
is founded on sound principle. . Its result 
is that if a statute has conferred a pcwer 
to do an act and has laid down the mechod 

in which that power is tə be exercised it 

necessarily prohibits the doing of the 

act in‘'any other manner than that which 

has ‘been prescribed. The principle be- 

hind the rule is that if this were noz so, 

the statutory provision might as well not 
have been enacted”. I respectfully agree 
with the observations referred to above 

and J hold that the order passed by the 

court below, rejecting the applicatior for 

temporary injunction by the plaintiff, is 

de hors the procedure established by law. 

The case therefore should be remanded to 

the court below ex debito justitiae for a 

proper determination in accordance with 

law. on a consideration of all the mate- 

rials on record. 
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9, In view of my above fincings 
it is not necessary to determine the cther 
two points raised by the learned Advo- 
cates appearing for the respective parties 


’ and I make it quite clear that i make no 


O Derya RONS relating to ihe merits tŁere- 
of. T 


10.. In the result, I allow the Ap- . 
peal; set aside the order dated the 22nd 
. March. 1969, passed by Sri A. N. Bener- 
jee, Judge, Second Bench, City Iivil 


Officer `“ [Prs, 8-11] “Cal. 105 


Court, Calcutta, in Title Suit No. 821 of 
1968; and I direct that the aplication for 
temporary injunction shall be reheard by 
the learned Judge in accordance with law 
and expeditiously, on a corsideration of 
all the materials on the record, including 
the supplementary affidavit-~in-opposition 
affirmed on the 17th March, 1969. and the 


supplementary  affidavit-in-reply thereto, 


affirmed on the 19th March, 1969. 

11. The parties are to bear their 
own costs. . 

= a - Appeal allowed. 
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Must. Hasnear Khatun, Petitioner v. 
Revenue Officer, Midnapore and others, 
Respondent. 


C. R. No, 3446 (W) of 1969, D/- 11-3- 
1970. 

(A) Constitution of India, Art. 14 — 
Validity of provision of statute challenged 
as being discriminative — Pleadings. 

To show that the provision is ultra 
vires the Art. 14 of the Constitution; the. 
petitioner must give particulars to show - 
how he was discriminated against the per- 
sons of same class. (Para 3) 


(B) Tenancy ` Laws — W. B. Estates 


“Acquisition Act (1 of 1954), S. 44 (2a) — 


rb motu proceedings under —— Limita- 
ion. 

Proceedings under S. 44(2a) taken 
suo motu within 12 years from the date 
of coming into force of W. B. Estates Ac- 
quisition (Second Amendment) Ordinance 
of 1957 are not barred by limitation. 
Such proceedings can be initiated within 
15 years from the date of final publica- 
tion of the record of. rights or from the 
date of coming into force of the W. B. 
Estates Acquisition (Second Amendment) 
Ordinance of 1957, whichever is later. 

(Para 4) 


(C) Tenancy laws — me B. Estates 
Acquisition Act (1 of 1954), S. 44 — Po- | 
wers under — Section is not bad for ex- 
cessive delegation — (Constitution of 
India, Arts. 14 and 245). 


Section 44 is a code by itself which 
defines the scope, power and jurisdiction - 
for the preparation of record of rights 
and final publication thereof, It also 
provides the limitation for the use of the ` 
power’ by the authorised officer and the 
State Government. The suo motu exer- 
cise of power is, therefore, not arbitrary. 
The section also provides for a right of 
an appeal against the order passed under 
S. 44 (2a). The section, therefore, is not 
bad on the ground of excessive delegation 
of powers. (Para 6) 
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(D) Tenancy Laws — W. B. Estates 
Acquisition Act (1 of 1954), S. 44 — “Re- 


vise” — Meaning of. ; 


The word “revise” is used in an ordi- 
nary sense and means to “re-examine” 
the finally published record-of-rights or 
‘review’ or ‘amend’ any entry in the 
finally published record-of-rights and . as 
-such there. cannot be any objection if a 
specially empowered officer re-examines 
such an entry. (Para 7) 
. (E) Tenancy Laws — W. B. Estates 
Acquisition Act (1 of 1954), S. 44 (2a) — 
Validity — Provision is not ‘ultra vires 
` Arts. 19 or 31-A or 14 of the Constitution. 

The Act is not ultra vires Arts. 19 or 
31-A or 14 of the Constitution on the 
ground ‘that it takes or abridges any of 
the rights conferred under Part III of 
the. Constitution, as it is one of the Acts 
which are included in the Ninth Schedule 
of the Constitution. If the. Act is not 
ultra vires, the amendment of the Act by 
which enlargement of the period of limi- 
tation for exercise of power under 8. 44 


` (2a) of the Act is provided, cannot be 
tltra vires. (Para 8) 
Cases Referred: Chronological Paras 


, (1968) AIR 1968 SC 843 (V 55) = 
(1968) 2 SCR 492, Swastik Oil 

Mills' Ltd. v. Commr. of Sales 

Tax, Bombay T 


Basanta Kumar Panda, for Petition- 
er; Gopal Chandra Chakraborty, Jr. Govt. 
Advocate, for Respondent. 

ORDER :— In this Rule the petition- 
er challenges the orders passed under 
Section 44(2a) of the West Bengal Estates 
Acquisition Act, 1953 and the notice issu- 
ed under Section 57 read with Section 44 
(2a) of the W. B. Estates Acquisition 
Act, 1953. The petitioner’s case is that 
the petitioner is the owner of 18.58 acres 
_ of agricultural lands in several mouzas 
within the Police Station Keshpur, Dis- 
trict Midnapore. It is stated in the peti- 
tion that apart from the said 18.58 acres 
of lands, she has no other lands. It is 
stated that total Jands of the petitioner 
were within the ceiling limits and were 
retainable under Section 6(1) of the W. B. 
Estates Acquisition Act. She did not file 
any B Form for retention of the said land 
and it is stated that she is not required 
to file any return in Form ‘B’ in view of 
Rule 4 (A) of the W. B. Estates Acquisi- 
tion Rule. The properties described in 
Schedule A and other properties were be- 
queathed by the husband of the petitioner 
by Hiba-bul-Awaz which was executed 
and registered on llth August, 1956. It 
is stated that the petitioner’s name was 
recorded in the record of rights prepared 
under the West Bengal Estates Acquisi- 
tion Act and the said record was finally 
published in May, 1956. It is further 
stated that the petitioner is in possession 
of the said lands and is paying rents to 
the State Government who were accept- 


Ordinance. 


A.I. R. 


ing the same and granted receipts. The 
petitioner, however, alleged that cases 
against the petitioner were initiated under 
Section 44(2a) and notices. were issued 
for correction of the record-of-rights. 
The notice as issued is annexure D to 
the petition. As soon as the petitioner 
got the notice, she moved this Court and 


obtained a Rule on 1st July, 1969. 


er Mr. Basanta Kumar Panda ap- 
pearing for the petitioner contended that 
Section 44(2a) of the W. B. Estates Ac- 
quisition Act is ultra- vires. Art. 14 of 
the Constitution and suo motu proceed- 
ings are without jurisdiction. Secondly,’ 
it is argued by Mr. Panda that the pro- 
ceeding is barred by limitation. Thirdly, 
Mr. Panda further argued that the amend- 
ment by which the period of limitation is 
enlarged is ultra vires of the Constitution 
of India. Lastly, Mr. Panda contended 
that Section 44 (2a) is bad because of ex- 
cessive delegation of powers. 


b 9 Regarding the first point that 
Section 44(2a) is ultra vires of Art. 14 of 
the Constitution of India, it must be said 
at the outset that it has not been stated 
anywhere in the petition how the peti- 
tioner was discriminated against the per- 
sons of the same class and, as such, it is 
not open. to the petitioner to urge the 
same in absence of any particulars show- 
ing how the petitioner was discriminated 
apainst.. Therefore, there was nothing in 
the point that Section 44(2a) is ultra vires 
of Art. 14 of the Constitution of India. 
Next, Mr. Panda argued that the proceed- 
ing under Section 44{2a) is barred by 
limitation. Mr. Panda argued that Sec- 
tion 44(2a) was first incorporated into the 
Act by the West Bengal Estate Acquisi- 
tion (Second Amendment) Ordinance of 
1957 with effect from 4th November, 
1957.. But, by the said Ordinance, the. 
power was given to the authorities to 
trevise” the finally published records of - 
rights only at the instance of application 
by an aggrieved person. It has not given 
to the officer concerned power to revise 
entry suo motu. By amendment how- 
ever the said provision of the Ordinance 
was enacted. But, in the. Act itself, Sec- 
tion 44(2a) gives the power to the officer 
specially empowered on application or on 
his own motion to revise an entry within 
the particular period of time mentioned 
in the Act. Again, by further amend- 
ment the time to. reopen entry was en- 
larged and the suo motu proceeding 
could be initiated within six years from 
the date of coming into force of the 1957 
This period was still enlarg- 
ed by amendment in 1966 and 1969 and 
at the present moment there can be “suo 
motu” revision. of record of rights initiat- 
ed within 15 years from the date of final- 
ly published record of rights or the date 
of coming into force cf the West Bengal 
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Estates Acquisition (Second Amendment) 
Ordinanze of 1957, whichever is later. 


4. The West Bengal Estates Ac- 
quisition (Second Amendment) Ordinance 
of 1957 came into force on 4th Novemter, 
1957. In the present casé, the records 
of rights were finally published in May, 
1956. The initiation of the proceedings 
under Section 44(2a) in dispute was 
ordered on 15th April, 1969. Therefcre, 
the initiation, of the suo motu proceeding 
was done within 12/years from the date 
of coming into force of West Bengal 
Estates Acquisition (Second Amendment) 
Ordinance of 1957, that is, 4th November; 
1957. Therefore, it cannot be argued 
that the initiation was barred by lim‘ta- 
tion. Mr. Panda, however, sought to 
argue that the 12 years must’be counted 
from the date of final publication of the 
records of rights, that is, from May 1£56, 
because it is stated that suo motu power | 
of revision given by the subsequent 
amendment was non-existent when the 
W. B. Estates Acquisition (Second Amend- 
ment) Crdinance of 1957 came into force. 
Assuming the argument is correct, still 
as if at present stands, the initiation of 
suo motu proceedings was within J5 
years. But, Mr. Panda argued that, at 
the time of the Ordinance coming into 
force, only power of revision was given 
to the officer specially empowered on an 


application made by the person aggrizv- 
ed and in those cases only the words ‘from 


the date of coming into force of the West 
Bengal Estates Acquisition (Second £m- 
endment) Ordinance of 1957’ would apoly 
or, in other words, Mr. Panda’s subrais- 
sion is that for the suo motu proceedings 
the limitation provided is ‘12 years from 
the date of final publication of the re- 
cord of rights and in case of the proce=d- 
ing initiated on an application, the period 
of 9 months must be counted from the 
date of final publication of the record of. 
rights or from the date of coming into 
force of the West Bengal Estates Accui- 
sition (Second Amendment) Ordinance - of 
1957, whichever is later. In my opinion, 

the reading: Mr. Panda sought to give 
to the section itself as it stands is whclly 
misconceived and does not stand a mo- 
ment’s scrutiny. The section makes clear 
that the limitation provided under Eec- 

tion 44(2a) is that 


“IE the proceeding is initiated on an 
application from an aggrieved persor it 
must be within 9 months from the date 
of final publication of the records of 
rights or from the date of coming into 
force of the Second Amendment Ordi- 
nance, whichever is later”. ` 


Similarly, in suo motu’ proceeding, it 
can be initiated within 15 years from the 
'date of final publication of records of 
rights or from the date of coming into 
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. publication 
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force of the West Bengal Estates Acquisi- 
tion (Second Amendment) Ordinance 
of 1957, whichever is later. In my opinion, 
the submission made by Mr. Panda has 
no substance and cannot be accepted. 

5. Mr. Panda further submitted 
that Section 44{2a) does not lay down any 
policy as to how and when the suo motu 
power can be exercised by the specially 
empowered officer. Under Section 44(2a), 
it is argued that the officer concerned can 
exercise the power of suo motu revision 
arbitrarily or capriciously as no policy 
has been laid down in the Act itself for 
exercise of powers. It appears to me 
however that this argument is also with- 
out substance. Section 39 of the West 
Bengal Estates Acquisition Avt, 1953 pro- 
vides that the records of rights will have 
to be prepared for carrying aut the pur- 
pose of this Act and .for that purpose the 
State Government by notification directs 
the said preparation of the records of 
rights. Under Section 44 of the W. B. 
Estates Acquisition Act, the provisions 


.were made for draft and final publication 


of the records of rights. Section 44 of 
the W. B. Estates Acquisition Act runs as 
follows: 


*(1) When a record of rights Tas 
been prepared or revised, the Revenue 
Officer shall publish a draft of the record 
so prepared or revised in the prescribed 
manner and for the prescribed period and 
shall receive and consider any. objections 
which may be made to any entry therein 
or to any omission therefrom during the 
period of such publication. 


Provided that no order passed under 
Section 5-A shall be liable tọ be reopen- 
ed in pursuance of. an objection made 
under this sub-section. 


(2) When all such objections have 
been considered and disposed of accord- 
ing to such rules as the State Govern- 
ment may make in this behalf, the Reve- 
nue Offcer shall finally frame the record 
and cause such record to be finally pub- 
lished in the prescribed manner and make 
a certificate stating the fact of such final 
and the date thereof and 
shall date and subscribe the same under 
his name-and official designation. 

(2al) Separate publication - of differ- 
ent parts: of draft or final records may 
be made under sub-section (1) or sub- 
section (2). 


(2a) An officer especially empowered 
by the State Government may on appli- 
cation within nine months or of his own 
motion, within six years from the date 
of final publication of the record-of- 
rights or from the date of coming into 
force of the West Bengal Estates Aquisi- 
tion (Second Amendment) Ordinance, 
1957, whichever is later, revise an entry 
in the record finally published in accord- 
ance with the provisions of sub-section 
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(2) after giving the persons interested 
an opportunity of being heard and after 
recording reasons therefor: 


Provided that nothing in “the fore- 
- going paragraph shall be deemed to em- 
power such officer to modify or cancel 
any order passed under Section 5-A, 
while revising any entry: 


Provided further that no such officer 
shall entertain any application under this 
sub-section or shall of his own motion 
take steps to revise any entry, if an 
appeal against an order passed by a Re- 
venue Officer on any objection made 
‘under sub-section (1), has been filed be- 
fore the commencement of the West Ben- 
gal Estates Acquisition (Second Amend- 


ment) Ordinance, 1957 before a Tribunal, 
` appointed for the purpose of this section .- 


and, notwithstanding anything in this 
section, any. such appeal may continue 
and be heard and disposed of as if the 
West Bengal Estates Acquisition (Second 
Amendment) Ordinance, 1957 had not 
been promulgated. 


(3) Any person suacieyed by an order 


passed in revision under sub-section (2a) 
may appeal in the prescribed . manner to 
a Tribunal appointed for the purpose of 
this section, and within such period and 
on payment of such court-fees as.may be 
prescribed. 


(3a) The certificate, of final publica- 
tion referred to in sub-section (2), or in 
the absence of such certificate, a certifi- 
cate signed by the Collector of any dis- 
trict in which the 2rea to which the 
record-of-rights relates is wholly or 
partly situate, stating that a record-of- 
rights has been finally published on a 
specified date, shall be conclusive proof 
of such publication and of the date 
thereof. 

(3b) The State Government may, by 
notification, declare with regard to any 
specified area, that a: record-of-rights 
has been finally published for every vil- 
lage included in such area and such noti- 


fication shall be conclusive proof of such 


publication. 


(3c) In any. suit or other proceeding 
in which a record-of-rights prepared and 
published under this Chapter, or a duly 
: certified copy thereof , or extract there- 
from, is produced, such record-of-rights 
shall be presumed to have been finally 
published unless suh publication iş ex- 
pressly denied. 


i (4) Every entry in the record-of- 
rights finally published under sub-section 
(2) including an entry revised under sub- 
section (2a), made under Section 42-A 
or corrected under Section 45 or Section 
45-A shall, subject to any modification 
‘by an order on appeal under. sub-section 
- (3), be presumed to be correct until it is 
proved by evidence to be incorrect.” 


‘Hasnear v. Revenue Officer (Banerjee J.) 


date 


. against the 


ALR. 


6. . Under Section 39 of the said 
Act, the record-of-rights will be prepar- 
ed for carrying out the purpose of the 
Act and the Revenue Officer shall publish 
a draft of the record-of-rights under Sec- 
tion 44 of the Act in the prescribed man- 
ner and form.. After the draft has been 
published, the Revenue Officer shall re- 
ceive and consider any objection which 
may be-made to any entry therein or 
omission therefrom during the period of 
such publication. Under ‘sub-section (2) 


. OË Section 44, it is provided that the ob- 


jection shall be considered and disposed. 
of according to prescribed rules and 
thereupon final publication of the record- 
of-rights be made. For the. preparation 
of draft record-of-rights or revision 
thereof provisions of Rule 25 read with ` 
Schedule B to the Rules and Rule 26 
framed under the Act are'to be followed. 
It will appear from the said rules read 
with Schedule that:in preparing or revis- 
ing the record-of-rights under Chapter 
V, the Revenue Officer shall take into 
consideration any statement furnished by 
an intermediary having regard to the pro- 
vision of Section 6 of the Act. It is also 
stated. that in such preparation, the Re- 
venue Officer shall allow a raiyat or 
under raiyat to retain land held in khas 
possession by them within the limits 
prescribed under Section 6(1), clauses (c) 
and.-(d). Under Section 44(2a), the espe- 
cially empowered officer may on an 


‘application within nine months or of his 


own motion within 15 years frorn the 
of the final publication of the 
record-of-rights or from the date of com- 
ing into force of the West Bengal Estates 
Acquisition (Second Amendment) Ordi- 
nance, 1957, whichever is later, revise an 
entry in the record finally published, . 
after giving the person interested an 

opportunity of being heard and after 
recording: reasons thereof. The said revi- 
sion cannot be made if there is an order 
passed under Section 5-A if an appeal 
against an order ‘passed by a Revenue 


Officer on any. objection. made under Sec- . | 


tion 44(1) has been filed before the com- 
mencement of the West. Bengal Estates 
Acquisition (Second Amendment) Ordi- 
nance, 1957. It-has been provided fur- 
ther that, for the purpose of the appeal 
order under Section 44(1) 
which may be pending the amending Act 
has no effect. It appears that Section 44 
of the Act is a Code by itself which de- 
fines the scope, power and jurisdiction 
for the preparation of record-of-rights 
and final publication thereof. -Section 
44(1) makes a provision for publication of 
draft of the record-of-rights. Section 44(2) 
is the provision for consideration of the 
objection and making any order after 
censideratien ef the said objection. Sec- 


tion 44(2a) provides for the power. to 
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revise and finally publish the record-5f- 


rights and Section 44(3) provides for. 


appeal and disposal thereof. The said 
section also provides the limitation for 
the use of the power. It is provided tnat 
in preparation of the record-of-rights, zhe 
State Government. or an authorised officer 
shall take into consideration’ the lands 
retained under ‘Section 6 of the Estetes 
Acquisition Act and, therefore, if in the 
“preparation of the record-of-rights 
found that an intermediary or raiyat or 
under raiyat has lands in excess of the 
ceiling provided under the Act and not 
retainable, those Jands‘ are to be recorded 
‘tas vested. If, therefore, the especielly 
empowered officer prima facie finds that 
the record-of-rights were not correctly 
prepared, he has the power to revise suo 
motu the entry of the record-of-rignts. 
In this state of things, it cannot be said 
that the suo motu power , given under 
Section 44(2a) is an arbitrary power or 
can be used arbitrarily in view of the 
facts the statute itself gives the clue kow 
the power is to be used, and the limta- 
tions for the use of the powers, and pro- 
vides for a right of an appeal against the 
order passed under Section 44(2a) of the 
West Bengal Estates Acquisition.Act; 1953. 


ye Mr. Panda. further contended 
that the suo motu proceeding power 
under Section 44(2a) is given to the seme 
officer who might have prepared the 
record-of-rights under Section 44(1) (2). 
It is contended by Mr. Panda that the 
revisional power can only be given to a 
‘ superior authority. In my opinion, how- 
ever, this is also without substance. The 


word ‘revise’ is used in an ordinary sense ` 


and means- to ‘re-examine’ the finally 
published record-of-rights or ‘review’ or 
‘amend’ any entry in the finally publish- 
ed record-of-rights and, as such, tkere 
cannot be any objection, if a especially 
empowered officer re-examines an entr” in 
the record-of-rights finally published, 
Mr. Panda further’ contended that the suo 
motu proceeding must ccntain some trea- 
sons for invoking the pcwer under Sec- 
tion 44(2a) and relied on a case reported 
in AIR 1968 SC 843. In the said case, it 
has been held that while exercising the 
suo motu power there should be some 
ground for invoking the revisional power 
and the actual interference must be bésed 
on sufficient grounds. It appears in the 
present case that the officer concerned 
issued notice under Section 44(2a), be- 
cause he was of the orinion that the 
record-of-rights finally published was in- 
correctly made and he was prima facie 
satisfied and issued the notice. I think 
that these are sufficient grounds for in- 
voking of the power and for the issue of 
the notice under Section 57 -read with 
Section 44(2a) of the West Bengal Estates 
Acquisition Act and no grievance can 


= 


Imperial Tobacco Co. v. State 


‘it is 


[Prs. 6-9] Cal. 109 


be made at this stage of the proceeding 
and I hold that the initiation of the pro- 
ceeding under Section 44(2a) is not with- 
out jurisdiction. 


8. Mr. Panda next contended that 
the amendment to Section 44(2a) of the | 
West Bengal Estates Acquisition Acz is 
ultra vires Arts. 19 or 31-A or 14-02 the 
Constitution. The West Bengal Estates 
Acquisition Act, 1953 is immune from 
challenge on the ground that it takes or 
abridges any of the rights conferred under 
Part III of the Constitution, as it is one 
of the Acts which are included in the 
Ninth Schedule of the” Corstitutior.. If 
the said Act is not ultra vires, the arend- 
ment of the.Act by which the enlarge- 


‘ment of the period of limitation for the 


exercise of power under Section 44(2a) of 
the Act is provid7d cannot be ultra vires. 


9. In the result, the Rule is dis- 
charged. But there will be no order as 
to costs. 

Rule discharged. 





‘AIR 1971 CALCUTTA 109 {V 58 C 18) 
D. BASU, J. 


Imperial Tobacco Co. of India Ltd., 
Petitioner v. The Authority appointed by 
the State of West Bengal under the Pay- 
an of Wages Act and others, ODPORU 

arty. 


ao Revn. No. 744 of 1967, D/- 1 18-9- 
(A) Constitution of India, Arts, 226 
and 227 —- Question about jurisdiction can 
be raised for the first time in writ peti- 
tion. AIR 1955 SC 412 & AIR 1964 SC 

970 & AIR 1969 SC 590, Followed. 
(Pata 4) 

(B) Factories Act (1948), ` 
59 — S. 51 does not bar alteratien of 
hours of work. 

S. 51 does not prohibit requiring an 
employee ‘working 42 hours a week to 
work 48 hours after.a departmental trans- 
fer and he cannot claim overtime wages 
for those 6 hours. 

(Para 7) 


' (C) Payment of Wages Act (1935), S. 

15 — Doctrine of factum valet is not ap- 
plicable for determining service condi- 
tions — Service conditions are either. con- 
tractual or statutory. (Pera 8) 
- (D) Payment of Wages Act (2936), 
Ss. 15 and 2(vi) — Authority cannoé de- 
cide what the wages should be. ° 


(Para 9) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 590 (V 56) = 

1962-2 SCR 1051, Paymen: of 

Wages Inspector, Ujjain v. B. E. 

S. & I. Co., Ltd. 4 


JN/JN/E661/70/TVN/B 


Ss. 51 and — 
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(1961) AIR 1961 SC 970 (V 48) = 
(1961) 3 SCR 220, Shri Ambika 
Mills Co., Ltd. v. S. B. Bhatt 4 

(1955) AIR 1955 SC 412 (V 42) = | 
1955 SCR 1353, A. V. D’Costa v. 


B. C. Patel 4, 9 

Nani  Coomar Chakrabarty and 

Chunilal Ganguly, for Petitioner; S. C. 
Das Gupta, Govt. 


Pleader and G. P. 
_ Mukherjee, for Opposite Party. . 


. ORDER :— This is an application 

under Article 227 of the Constitution of 
India, the applicant being the Imperial 
Tobacco Company of India, Ltd., and it 
concerns an application made under Sec- 
tion 15 of the Payment of Wages Act, 
1936, by two of their employees, the op- 
' posite parties Nos. 2 and 3, before the 
Authority appointed under that Act, who 
is the opposite party No. 1. The appli- 
cation was disposed of by the impugned 
order of the Authority dated: 25-2-67, in 
P. W. A. Cases Nos. 73 and 75 of 1965. 
The application under Section 15 of the 
said Act is reproduced at annexure ’A*‘ to 
the present petition. It was a simple 
case of alleged deduction from wages and 
the material averment is as follows: 


“The applicant’s wages have not been 


paid for the following wages period(s)......- 


(give dates)......... 6 hrs. overtime wages 
from per week 1st January ‘65 to i5th 
March ’65 (rate of wages Rs. 250/- per 
month).” The Payment of Wages Authority 
allowed -this application in favour of the 
employees. His findings may be divided 
into two parts, half of which, however, 
was in favour of the employer. He right- 
ly directed himself to the Statutory Rules 
tó ‘overtime wages’ as contained in Sec- 
tion 59 of the Factories Act inasmuch as 
admittedly the workmen concerned were 
workmen governed by the Factories Act, 
1948, Chapter VI of which contains cer- 
tain Statutory provisions relating to the 
working hours of adult workmen govern- 
ed by the Factories Act. ‘The first rele- 
vant Section is Section 51 which fixes .the 
maximum weekly hours for every adult 
worker at fortyeight -hours per week. 
The question of overtime or extra wages 
for working beyond fortyeight hours 
` dealt with in Section 59(1) thereof is rele- 
vant: i 

_ “Where a worker works in a factory 
for more than nine hours in any day or 
for more than fortyeight hours in any 
week, he shall, in respect of overtime 


work, be entitled to wages at the rate of 
twice his ordinary rate of wages.” 


2. Now, in the first part of ‘his 
order the Authority held that Section 59 
of the Act did not entitle these employees 
to any overtime wages inasmuch as they 
did not, in the instant case, 
they had been asked to work for more 

than fortyeight hours in a week. Had he 
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it is urged that . the 


allege that. 
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stopped here the order of the Authority ` 
would have been entirely in favour of 
the employers and against the applicants 
before him, but in the second part of his 
order the authority stated that it had 
been established befcre him that prior to 
the transfer of these employees from the 
General Section to Accounts Section of 
the Factory, these employees had actually 
been working not more than fortytwo 
hours and because in the Accounts Sec- 
tion working hours were at the rate of 
fortyeight hours per week they had actu- 
ally rendered six hours extra per week 


_ of work.as compared with the number of 


working hours they used to render prior 
to their transfer in tne Accounts Section 
He, therefore, concluded that the usage 
prior to the transfer to the Accounts Sec- 
tion would constitute the normal working 
hours of these employees and that since 
they had rendered more than that after 
thein transfer to the Accounts Section 
they should get “extra remuneration if 
the working hour is increased.” Two of 
his observations must be noted: Firstly, 
he says, “Section 51 of the Factories Act. 
authorises an employer to fix the work- 
ing hours at 48 hours per week, but that 
does not give the employer a right . to 
alter the service condition of the em- 
ployee to tne latter’s disadvantage.” The 


‘second one is, “in this case the appli- 


cants were employed for doing 42 hours 
work in a week and accordingly their - 
wages were fixed up. Now if the com- - 
pany decides to get 48 hours work from 
them their -remuneration must increase 
proportionately.” 


3. On behalf of the management ' 
conclusion of the 
Authority upon which the impugned 
order is based is without jurisdiction, 
being outside the purview of Section 15 
of-the Payment of Wages Act, 1936, upon 
which the jurisdiction of the Statutory 
Authority is founded: © 


4. Mr. Das Gupta, appearing on 
behalf of the opposite party, raised a 
preliminary objection, namely, that since 
the petitioner before this Court did not 
raise any objection to the jurisdiction’ of 
the Authority before the Authority him- 
self that objection should not be enter- 
tained in this Court under Article 227. 
There have been, of: course, decisions. 
under Article 226 on this point which 
may be taken to be applicable to the 
jurisdiction under Article 227 as well but 
those decisions proceed on the basis that 
the objection as to jurisdiction involves 
questions of fact which only the Statu- 
tory Authority has the - jurisdiction to 
determine and in such cases the High 
Court, sitting in supervisory jurisdiction, 
should not entertain the objection involv- 
ing questions of fact, in whole or in part, 
for the first time, but at the same time. 
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it has been laid down in a number of 
eases where the question of jurisdiction 
goes to the root of the limited jurisdic- 
tion of a Tribunal as given by a statute 
the absence of 
waived by any amount of consent of the 
litigant and, therefore, the business of 
supervisory court, whether under Article 


226 or under 227, being to keep the Sta-. 


tutory Authority within the bounds of 
his limited authority the supervisory ccurt 
should not throw out a petition either 
under Article 226 or 227 on the ground 
that such objection. was not taken before 
the Statutory Tribunal. Let us, there- 
fore, examine whether there is in the in- 
stant case any such question of jurisdic- 
tion going to the root of the Authority. 
There is little doubt that the jurisdiction 
of the Authority under the Payment of 
Wages Act is founded on Section 15 -of 
that Act and it has been held in various 
cases of the Supreme Court, for instance, 
A. V. D’Costa v. B. C. Patel, AIR 1955 SC 
. 412; Shri Ambika Mills Co., Ltd. v. 5 B. 
Bhatt, AIR 1961 SC 970; Payment of 
Wages Inspector v. B. E. S. & I Zo. 
Ltd., AIR 1969 SC 590; that the jurisdic- 
tion. of the Authority. ‘under the Act is 
limited by the terms of Section 15 of the 
Act and that he has no jurisdiction tc go 
into other questions or- to exercise any 
other power besides what is conferred by 
Section 15 and matters which are iaci- 
dental thereto. l 


5. Now, the jurisdiction urder 
Section 15(1) is “to hear and decide for 
any specified area all claims arising out 


of deductions from the wages, or delay in 


payment of the wages, of persons em- 
ployed or paid in that area.” In the in- 
stant case there is no question that the 
applicants before the Authority were per- 
` sons employed within the specified grea 
and this is also not a case where delay in 
payment is alleged. We are, _ therefore, 
left to the determination of two concepts. 
namely, “Deductions” and “Wages” and 
if it is found that in the facts of the in- 
stant case neither of these two concepts 
are satisfied it must at once be held that 
the payment of wages Authority had no 
jurisdiction to entertain -the applicazion 
in-question. As to what is ‘deductior’ is 
not directly defined in a few words but 
it has been explained in a number of pro- 
visions to imply that any sort of loss of 
wages will come within the concept of 


deduction: unless that is excepted urder 


any of the exceptions contained in the 
relevant sections, for instance, Secon 
7(2). The first thing, therefore, to deter- 
mine is whether there was any fixed 
wages from which any loss or deduczion 
has been incurred by the employee. 
Wages is defined in Section 2(vi) of the 
Act as meaning, “wages means all remu- 
neration (whether by way of salary, 
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jurisdiction cannot be 
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allowances or otherwise) expressed - 
terms of money or capable of being a 
expressed which would, if the terms of 
employment, express or implied, were 
fulfilled, be payable to a person employed 
in respect of his employment, and in- 
cludes ..... ji It must not be forgot- 
ten. that the claim in the present case does 
not relate to ordinary wages of the em- 
ployee but for ‘overtime wages’ as it is 
explicitly mentioned in the application 
under Section 15 and that caim is made 
on the basis that the employees were 
asked to work for six hours more than 
what they were liable to work in their 
employment. As I have said at ‘the very 
beginning, the Factories Act statutorily ` 
deals with a claim for ‘overtime wages’ 
and the conditions of that statutory pro- 
vision under Section 59(1) are not satis- 
fied in this case. 
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6.- The only other way in which 
the employees concerned could claim 
overtime wages.was by establishing it 
under the terms of contract of employ- 
ment. They were entitled to get over- 


time wages if they had to work in excess .' 


of fortytwo hours per week as they had 


‘been used to render previous to their 


transfer in, the Accounts Seztion. Before 
the Authority, however, it does not ap- 
pear that the petitioners made the alle- 
gation that there was any formal contract 
of employment between them and the 
company. They neither produced any 
copy of such contract nor did they call 
for any such contract from the company. 
The only ‘argument which was adduced 
before the Authority was that the oppo- 
Site party, namely, the company, had 
failed to produce the attendance register 
and therefore the cases of the applicants 
must be presumed to have been establish-. 
éd but the attendance register could only 
testify as to what was the volume of:at- 
tendance of the employees at the diffe- 
rent periods. It could not-possibly prove 
that there was a contract between the 
parties that if they rendered work in ex- 
cess of a particular quantum of working 
hours they would „be entitled to claim 
‘overtime wages’. 


7. - The sole basis upcn which the 
Authority bases his conclusion is that be- 
cause the employees had worked for six 
hours more than what they used to ren- - 
der prior to their transfer from another 
section of the same company they must, — 
without more, have a legal right to claim 
overtime wages. As a propcsition of law 
this has: no justification nor could Mr. 
Das -Gupta adduce any legal support for 
the proposition advanced by the Autho- 
rity thet Section 51 of the Factories Act 
“does not give the employer a right to 
alter. the service conditions __of. the em 
ployee to the latter’s disadvantage.” 
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8. The real trouble is that what 
was the service condition of these em- 
ployees has not been proved in this case. 
The Authority thought that factum valet 
was enough proof. That doctrine, however 
cannot be applied in the sphere: of indus- 
trial establishment where the conditions 
of employment are either contractual or 


statutory in so far as a contract has been . 


supplemented by legislation by the Wel- 
fare State. 


9. Mr. . Chakrabarty, on behalf of 
the petitioner company, is also justified 
in saying that what the Authority has done 
is not to say that the petitioners have a 
legal right to overtime wages under their 
contract of employment or under the 
Statute but that because they used to 
work previously’ at the rate of fortytwo 
hours. per week and because they have 
since the transfer been working at the 


rate of fortyeight hours per week “their | 


remuneration must increase proportion- 
ately.” This finding, in fact, is nothing 
but to make a contract between the par- 
ties by the Statutory Authority, which 
jurisdiction he could not claim under the 
- Statute. He has no authority to say what 
the wages should: be, as observed in 


D’Costa’s case, AIR 1955 SC 412. He has. 


the jurisdiction to determine what the 
Rules were and in this case the Payment 
of Wages Authority could not say that. the 
applicants before him had a legal right 
to claim overtime wages under the Rules 
and anything which he has said beyond 
the first half of -his order is patently 
without jurisdiction and vitiated by error 
apparent on the face of the record and, 
in this view, the application under Arti- 
cle 227 of the Constitution must succeed. 


10. The Rule is, therefore, made 
absolute but I make no order as to costs. 


The impugned - order in P. W, A. Cases - 


Nos. 73 and 75 of 1965 dated 25th Febru- 
ary, 1967, is, accordingly, set aside.. The 


petitioner company will be entitled to. 


‘withdraw any amount which might have 
been erposes in terms of the award. 


‘Petition allowed. 


AIR 1971 CALCUTTA 112 (V 58 C 19) 
B. C. MITRA, J. 

Shew Bhagwan Goanka, Petitioner v. 
The Collector of Customs and another, 
Respondents, 

Matter No: 438 of 1967, D/- 5-8- 1969. 

(A) Customs Act (1962), S. 122 — 
Jurisdiction of Collector of Customs in 
adjudication proceedings — - Matters rele- 
vant to, indicated. 

In deciding the question of jurisdic- 
tion under S. 122, the question of truth 


KN/LN/F588/70/KSB/D 


[Prs. 8-10] Shew Bhagwan v. Collector of Customs 


inference of fact. 


A. LR. 


or validity of the charges and the show | 
cause notices and the question whether 
the charges can be sustained are not 
matters relevant for consideration. The- 
only question is whether the. statute has 
conferred upon the Collector of Customs, 
the jurisdiction to adjudicate upon the 
matters set out in the ahow cause notice. 

(Para 19) 


When the charge a the peti- 
tioner is that the importation of the bali 


. bearings was unauthorised being in vio- 


lation of the terms of the import license 
the Collector has jurisdiction to adjudi- 
cate upon this charge. (Para 19) 

(B) Constitution of India, Art. 226 — 
Certiorari -- Quasi-judicial Tribunal =, 
Decision of, on questions of fact — Cir- 
cumstances in which and extent te which 
High Court would interfere indicated — | 
Adjudication proceedings under S. 122, 
Customs Act (1962) — Interference by 
High Court. 

In dealing with a petition for-a writ - 
of certiorari, the High Court does not sit 
in appeal over the decision of the Tribu- 


nal, but acts only in a supervisory zapa- - ` 


city. Secondly, the sufficiency or ade- 
quacy of evidence is not a matter for the 
High Court; thirdly, it is not for the High 
Court to appreciate or appraise the 
evidence on which the Tribunal acted. 
Fourthly, the Court will not interfere with 
an error of fact, however grave it might 
be. Fifthly, if there is no evidence or 
if the Tribunal excluded material evi- 
dence the Court will interfere with the 
findings of a Tribunal and lastly, where 
there is some evidence which the Tribu- 
nal has accepted and which evidence may 
reasonably support its conclusion, i 
would not be for the Court to review the 
findings of the. Tribunal and substitute 
its own conclusion for that of the Tribu- 
nal. (Para 24) 
Adjudication proceedings before a 
Statutory Tribunal like the Collector of 
Customs is not the trial of an action in 
a Court of law. Hence, where on the ma-. 
terials placed before him, the Collector 
of Customs had arrived at the conclusion 
that the importation of ball-bearings by 
the. petitioner was not meant for use in 
his colliery and as such not authorised 
by the license, it is not for the High 
Court to interfere with the adjudication 
orders because he has drawn a wrong 

Cese law referred. 
(Para 23) 


(C) Constitution of India, Art. 226 — 
Certiorari — Error of law apparent on 
face of record — Impugned order not | 
containing any legal proposition in res- 
pect of which it can be said that there is 
such error — No certiorari can be issued 
-—- AIR 1967 SC 361, Rel. on. (Para 26) 

(D) Constitution of India, Art. 226— 
Rules of natural justice — Violation of— 
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Adjudication proceedings under Customs 
Act, 1962 — Show cause notice issuei to 
petitioner referring to a certain printed 
catalogue published by a  Ball-bearing 
Company for information of purchasers— 
Petitioner at no stage of proceeding ask- 
ing for production and inspection of ceata- 


logue — Petitioner cannot contend in writ. 


proceedings that rules of natural justice 
were violated by not producing and not 
giving inspection of same. (Pare 28) 


(E) Constitution of India, Art. 225 — 
Rules of natural justice — Violation — 
Adjudication proceedings under Customs 
Act, 1962 — Rules not violated if adjudi- 
- cating officer declines to visit factories, 
workshops or collieries for’ collecting 
materials which may help party to esta- 
blish his contention — Petitioner not pro- 
ducing sufficient material in spite of taree 
personal hearings to support his comten- 
tion — Rules of natural justice held not 
violated. : ‘(Para 29) 


(F) Constitution. of India, Art. 223°— . 


Alternative remedy — Existence of — 
Only a matter to be considered in exer- 


cising jurisdiction but is no bar to sue 


of appropriate writs — Order of Collector 
of Customs confiscating goods and im- 


posing penalty and finé under Customs 


Act, 1962 — Remedy by way of appeal 
and revision under Ss. 129(1) and 121(1) 
of that Act requiring aggrieved party to 
deposit duty and penalty — Writ pet tion 
challenging order on ground of jurisdic- 
tion — Existence of alternative remecy is 
no bar to petitioner’s right to get relief. 
(Paras 30 31) 
(G) Imports and Exports (Control) 
Act (1947), S. 3 — Imports Control Owder 


(1955), Cl. 3 —— License to import certain. 


spares and ball-bearings import of which 
is prohibited by S. 11, Customs Act, 1962 
— Violation of terms of license — Ixter- 
pretation of license, 


The petitioner obtained an actual 
user’s Import Trade Control Licence dated 
January 7, 1964, under the Imports- and 
Exports (Control) Act, 1947, and the Im- 
ports (Control) Order, 1955 for the import 
of plant, machinery and equipment of a 
total C.I.F. value of Rs. 66,000/-. The 
licence permitted importation of all- 
bearings for use\as spare parts of the 
haulages and for the plant and machinery 
at ‘the petitioner’s colliery. The respon- 
dent No. 1, the Collector of Customs, 
however came to the conclusion on the 
materials before him that the ball-kear- 
ings sought to be imported were for use 
-in motor vehicles and machinery in gene- 
ral and they were not meant for use 
veither in the haulages or in the peti-ion- 
er’s plant and machinery at the Colliery 
and that the petitioner had failed to prove 
that the ball-bearings were used as azces- 
sories or spares of direct haulages, heir 
motors and gears. 
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Held that in the circumstances the 
claim by the petitioner to import ball- 
bearings of any value within the ceiling 
prescribed by the licence could not be 
sustained on the basis of para 87 of the 
Amendments to Import Trade Control 
Hand Book of Rules and Procedure, 1964 
and it could not be said that the license ` 


Collector of Customs 


Pal been misconstrued by the respondent 
_No. 1 


(Para 32) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 556 (V 56) = 

(1969) 1 SCR 518, Baburam Pra- 

kash Chandra Maheshwari v, 

Antarim Zila Parishad 30 
(1968) AIR 1968 Cal 174 (V 55) = 

71 Cal WN 700, Sovachand Mul- 

chand v. Collector of Central Ex- | 

cise and Land Customs 30 
(1967)- AIR 1967 SC 361 (V 54) = 

(1967) 1 SCR 739, Bharat Barrel . 

and Drum Mfg. Co. v. L. K. Bose 26 
(1966) AIR 1966 Cal 31 (V 53) = 

(1966) 1 Lab LJ 535, Parry’s 

(Calcutta) Employees’ Union v, 

M/s. Parry and Co., Ltd. 24 
(1965) AIR 1965 SC 1103 (V 52) = 

(1965) 2 SCJ 662, State of Mad- 

ras v. G. Sundaram 24 
(1965) 69 Cal WN 439, Addl. Collec- 

tor of Customs v. Sohanlal Bahl 24, 30 
(1964) AIR 1964 SC 477 (V 51) = 

(1964) 5 SCR 64, Syed Yakoob v. 

K. S. Radhakrishnan 24 
(1964) ATR 1964 SC 1419 (V 51) = 

(1964) 6 SCR 654, Thansinzh Nath- 

mal v. Supdt. of Taxes, Dhubri 30 
(1964) AIR 1964 SC 1451 (V 51) = 

(1965) 2 SCR 823, British India 

Steam Navigation Co. Ltd. v. Jas- 

jit Singh 30 
(1964) ATR 1964 SC 1519 (V 51) = 

1964 (2) Cri LJ 461, Girdharilal 


„Bansidhar v. Union of India: 24 
(1963) AIR 1963 SC 404 (V 50), State 
of Orissa v. Murlidhar Jena 24 


(1961) AIR 1961 SC 264 (V 48) = 

1961 (1) Cri LJ 326, Ambalal v. 

Union of India 24 
(1961) AIR 1961 SC 1506 (V 48) = 

(1962) 1 SCR 753,.A. V. Venkate- 

shwaran v. Ramchand Sobhraj 

Wadhwani . 30 
(1957) AIR 1957 SC 882 (V 44) = 

1958 SCR 499, Union of India v, 

T. R. Varma - 30 
(1954) AIR 1954 SC 440 (V 41) = 

1955 SCR 250, T. C. Basappa v. 

T. N. Nagappa 24 
(1952) AIR 1952 SC 192- (V 39) = 

1952 SCR 583, Veerappa Pillai v. 

Raman and Raman Ltd. 24 
(1950) AIR 1950 SC 163 (V 37) = 

1950 SCR 566, Rashid Ahmed v. 

Municipal Board, Kairana 30 


Ginwalla, for Petitioner; G, P. Kar, 


tor Respondent No, 1 
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ORDER :— The petitioner seeks ap- 
propriate writs and orders regarding two 
show: cause notices dated June 24, 1966, 
and October 19, 1966, and an order made 
thereon on April 28, 1967, confiscating 
. certain goods and imposing a fine of Rs. 
50,000/- in lieu thereof and further impos- 
ing a personal penalty of Rs. 50,000/-. 


2. The petitioner is the Karta of 
a Hindu undivided family and carries on 
business under the name and style of 
East Jamuria Coal Company (hereinafter 
referred to as the firm) in Calcutta. The 
business of the firm consists in winning 
coal at its collieries and selling the same. 
For this business the firm uses various 
plant and machinery including Haulages 
headgears, drill machines ete. The peti- 
tioner obtained an actual user’s Import 
Trade Control Licence dated January 7, 
1964, under the Import and Export (Con- 
trol) Act, 1947, and the Imports (Control) 
Order, 1955 for the import of plant, 
machinery and equipment of a total C.LF. 
value of Rs. 66,000/-. This licence was 
valid up to October 30, 1964, but was re- 
validated from time to time and finally 
upto June 30, 1965. The machineries 
permitted to be imported under the said 
licence were as follows:—., 


15 H. P. Tugger Haulages, 30/35 H. P. 
Endless Haulages, 40/45 H. P. Direct Hau- 
lages, 

3. Amendments were made in the 
list of machinery to be imported by the 
petitioner, and by an amendment made 
by the Assistant Controller of Imports 
and Exports on April 6, 1965, the descrip- 
tion of the goods in the licence was treat- 
ed to be as mentioned above but “as per 
list attached” the list attached contained 
the following description of machinery:— 

“I. Two Nos. 50 H.P. Heavy Duty 
Direct Haulages, complete with electrical 
equipment and one set of spare electrical 
equipment for 50 H.P. Heavy Duty Direct 
Haulages. 


2. Ball-bearings for Motors, Haulages 


and Gear-box ete, 

3. Complete set of Bonded Asbestos 
Brake Linings. Total C.I.F. value for the 
above Rs. 66,000/-.” 

4. One of the conditions of the 
licence was that it would be subject to 
the conditions in force regarding the 
goods covered by the licence as set out 
in the relevant Import. Trade Licence 
Policy Book. One of such conditions im- 
posed was that in the case of consolidated 
licences covering a number of items the 
licensing authority would indicate the 
quantitative/value limits of only such items 
in respect of which it was desired to im- 
‘pose restrictions on the quantity/value for 
import and in such cases if the licence 
indicates that the value-quantity limits, 
the ‘licensee might import more of’ the 
given quantity/value but within the over- 
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all value of the licence. But in the case 
of an item for which the licence did not 
indicate the value/quantity limits, it 
would be open to the licensee to import 
that item to the extent of any value/ 
quantity provided the import thereof was 
TOA within the overall value of the 
icence. 


5. The petitioner’s case is that in 
spite of several extensions of the validity 
of the licence, the suppliers could not 
supply the machinery within the period of 
validity, and the petitioner therefore im- 
ported, under the said licence 28 cases of 
Ball-bearings supplied by an Italian firm. 
The petitioner’s clearing agent thereafter 
presented a Bill of Entry to the Customs 
House at Calcutta on August 21, 1965, 
for clearance of the said consignment of 
28 cases of Ball-bearings. The respon- 
dent No. 1 did not permit clearance of 
the machinery, .and on March 31, 1966, 
the respondent No. 1 caused the office 
premises of the petitioner to be searched, 
a large number of documents connected 
with the import of the said Ball-bearings 
were seized. 


6. A show cause notice dated 
June 24, 1966, was issued to the firm by 
the Customs authorities whereby the 
firm was called upon to produce a valid 
Import Trade Control Licence, for the 
goods sought to be imported, within 15 
days from the date of the notice and fail- 
ing such production the firm was directed 
to show cause why the goods should not 
be confiscated under Section 111(d) of 
the Customs Act, 1962, (hereinafter refer- 
red to as the Act) and why a personal 
penalty should not *be imposed on the 
firm under Section 112 of the Ac. A 
second notice dated October 19, 1966, was 
issued by the Customs authorities in this 
connection. 


7. Three personal bena were 
given by the respondent No. 1, and at 
these hearings it was contended on behalf 
of the firm, that the ball-bearings in 
question were intended for use in the 
existing plant, machinery and equipment 
at the firm’s collieries. The petitioner 
contends that an offer was made to the 
respondent No. 1 to visit the collieries io 
satisfy himself upon inspection, that simi- 
lar ball-bearings were actually in use 
in the plant and machinery at the colli- 
ery. The petitioner further contends 
that the respondent No. 1 refused to in- 
spect the plant and machinery at site, 
and not only put the burden of proving 
that the ball-bearings sought to be im- 
ported were capable of use in such machi- 
nery of the firm, but went further and- 
insisted that the only evidence which 
would satisfy the respondent No. 1 would 
be manufacturer’s catalogues or published 
literature of the manufacturer showing 
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that such ball-bearings could be used in 
coal mining machinery plant and ecuip- 
ment. 


8. On April 28, 1967, the respon- 
dent No. 1 made an order whereby. it was 
held that the importaticn of the said 
goods was unauthorised. By this order 
the goods were confiscated under Section 
111(d) of the Act, with an option to the 
firm to pay a fine of Rs. 50,000/- in lieu 
of confiscation, and a personal peralty 
of Rs. 50,000/- was also imposed wpon 
the firm. Aggrieved by this order the 
petitioner obtained this Rule Nisi and 
also an interim order restraining the res- 
pondents from giving effect to the im- 
pugned order for three weeks in the first 
instance with liberty to apply for exten- 
sion of the same. 


9. Various grounds have >een 
taken in the petition but appearing for 
the petitioner Mr. Ginwalla confined him- 
self to five grounds which he formulated 
as follows: 

(1) The respondent No. 1 acted alto- 
gether without any jurisdiction as the 
show cause notices did not disclose any 
offence. 

(2) There was no evidence to sup- 
port the impugned order as there was 
nothing to show that the ball-bearings 
sought to be imported ty the firm were 
not suitable for use in the plant and 
machinery of thè firm. 


(3) The respondent No. 1 was in error 
in imposing upon the firm the burden of 


proving that the ball-bearings ‘were suit- ` 


‘able for use in the plant and machinery 
of the firm. 


(4) Rules of aual justice were vid- 
lated as the” catalogue for automctive 
bearings published by S. K. F. Ball-Bear- 
ing Company was not skown to the peti- 
‘tioner. 


` (5) The respondent No. 1 misconstru- 
- ed the licence issued to the petitioner. 


10. On behalf of the respondent 
No. 1 Mr. G. P. Kar contended that the 
goods were imported illegally, and in 
breach of the terms and conditions of the 
import licence. The licence it was argu- 
ed permitted importation of ball-bearings 
to be used in Haulage Motors and Gear- 
box and similar equipment. Further, it 
was submitted that the licence did not 
permit importation of 1950 pieces of ball- 
bearings, C.I.F. value of which was Rs. 
13,111/60 which were designed and adapt- 
ed for use in motor vehicles and 646 
multipurpose bearings C.I.F. value of 
which was Rs. 10,994/11/- and which were 
machine parts capable of being used in 
a large variety of machines, not recom- 
mended by the manufacturers for any 
special use. It was contended that- the 
petitioner had alternative remedy by way 
of revision and appeal under the Act. 
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1i. In the affidaviz-in-opposition 
affirmed on March 28, 1968, it is alleged 
that the licence was granted to the peti- 
tioner on the recommendation of the Coal 
Controller made on an application by the 
firm, and that from the statements made 
by the firm to the Coal Controller, it 
would appear that the firm made a cate- 
gorical statement that its requirement of 
ball-bearings to be imported under the 
licence would be for Rs. 3000/- only. It 
is further alleged that the licence was 
mainly for the importation of Haulages, 
and the ball-bearings of the value of Rs. 
3000/- were to be imported only as 
spares. It is said that merely because 
the suppliers of the Haulages could not 
supply the same within time, it did not 
mean that the firm was authorised to 
import ball-bearings of a large quantity 
which were not needed by the firm, tak- 


. ing inte account their suitability for use 


in Haulages and their auxiliaries. The 
contention of the respondent No. 1 in sub- 
stance is that the importation was made 
in violation of Section 3 of the Imports 
and Exports (Control), Act, 1947, read 
with I.T.C. Order No. 17/55 dated Decem- 
ber 7, 1955, and the provisions of the Act. 


12. The next contention of counsel 
for the respondent No. 1 was that the 
suppliers’ invoice merely showed type, 
numbers of the ball-bearings with the 
corresponding S.K.F. numbers, the quan- 
tity of each type, Unit price and total 
value. The catalogue of automotive bear- 
ings published by S.K.F.  Ball-Bearing 
Company showed that 1950 pieces of ball- 
bearings imported by the firm were speci- 
ally adapted for use in motor vehicles 
and that this statement in the catalogue 
was not’challenged during the hearing or 
in the reply to the show cause notices. 
The remaining -646 bearings, it was argu- 
ed were multipurpose bearings as stated 
in the show cause notices. 


13. Counsel for the petitioner 
argued that the licence permitted the peti- 
aa to import three specific items of 
goods 


(1) Two Nos. 50 H.P. Heavy Duty 
Direct Haulages, complete with electrical 
equipment and one set of spare electrical 
equipment for 50 H.P. Heavy Duty Direct 
Haulage. 

(2) Ball-bearings for Motors, Haul- 
ages and Gear-Box ete. 

(3) Complete set of bonded asbestos 
brake linings. Total C.I.F. value for the 
above Rs. 66,000/-. 

14. The value of the three items 
were not separately specified but the 
total C.I.F. value allotted was Rs. 66,000/-. 
In paragraph 87(1) of the “Amendments 
to the Import Trade Control Hand Book 
of Rules and Procedure 1964”, it is stated 
that actual users, while applying for 
licence, should indicate against each: item 
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the value and quantity sought to be im- 
ported. In sub-paragraph (2), however. 
it is stated that in the case of consolidat- 
ed licences for'a number of items of raw 
materials components and spare parts, 
the licensing. authority will, on the basis 
cf recommendation of the sponsoring 
authority, indicate the quantitative/value 
limits of such items covered by the 
licence, in respect of which it is desired 
to impose itemised restriction on the 
quantity/value to be aliowed for import. 
In such cases, it is further stated, if an 
item for which the licence indicates the 
value/quantity limits the licensee may 
import more of the given quantity/value 
in terms of the concession regarding 
flexibility provided in paragraph 84 of 
the amendments: It is, however, further 
provided that in the case of an item for 
which the licence indicates the value/ 
quantity limits it will be open to the 
licensee to import that item to the extent 
cf any value/quantity provided the import 
thereof . is covered within the overall 
value of the licence. Relying upon this 
provision, counsel for tne petitioner sub- 
mitted that the licence in this case did 
not indicate the value of each item, but 
en overall limit of Rs. 66,000/- was impos- 
ed for all the three iterns included in the 
licence, The Heavy Duty Haulages 
covered by the licence could not be im- 
‘ported, it was submitted, as the supplier 
could not deliver them within the extend- 
ed period of validity of the licence. For 
that reason. the petitioner had imported 
ball-bearings the value of: which were 
-well within the limits prescribed by .the 
licence, It was therefore argued that no 
offence was committed by the petitioner 
who imported the ball-bearings in accord- 
- ance with the said Rules. I shall revert 
‘to this question later. 


15. I now proceed to deal with the 
first contention on behalf of the peti- 
tioner mentioned above namely since the 
show ‘cause notices did not disclose any 
offence committed by the petitioner in 
importing the ball-bearings, the respon- 
- dent No. 1 had no jurisdiction to enter- 
tain the adjudication proceedings, and to 
make the impugned order. In order to 
test the soundness of this contention re- 
- ference has to be made to certain provi- 
sions of the Imports and Exports (Con- 
trol) Act, 1947. .'The Customs Act, 1962. 
and the Imports (Control) Order, 1955. 


16. Under Section 3(1) of the Im- 


ports and Exports (Conzrol) Act, the Cen- 
tral Government may by order make 
provision for prohibiting, restricting or 
otherwise controlling in all cases or in 
specified classes of cases and subject to 
exceptions to be made, the import and 
export of goods of any specified descrip- 
tion. Under Section 3(2) of the said Act 
all goods to which any order under sub- 
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section (1) of Section 3 applies, shall 
be deemed to be goods of which the import 
and export has been prohibited under 
section 11 of the Customs Act, 1962. 
Under clause 3 of the Imports (Control) 
Order 1955, no person can import any 
goods of the  descrittion specified in 
Schedule 1 to the Order except under and 
in accordance with a licence or Customs 
clearance permit granted by the Central 
Government. Ball-bearings have been 
specified in Item 19(1) in Part II of the 
Schedule to the Order. Reading the pro- 
visions together it is clear firstly that the 
Central Government has the power to 
prohibit or impose conditions on the im- 
port of certain goods. Secondly, it is 
clear that. the Central Government has 
the power to issue licence for the import 
of prohibited goods, Thirdly, it is clear 
that ball-bearings are goods with regard 
to importation of which a licence is need- 
ed. Fourthly, the ball-bearings are goods 
of which the import and export is prohi- 
bited under Section 11 of the Customs 
Act. The provision in Customs Act is 
therefore attracted to the importation of 
goods, the import of which is prohikited, 
and can be made only upon a licence to 
be issued by the Central Government. 


This takes us to Section 111(d) of the 


Customs -Act, 1962 which prescribes that 
goods which are imported and attempted 
to be imported contrary to any prohibi- 
tion are liable to confiscation. Penalty 
is imposed by virtue of Section 112 of 
the said Act, after a show cause notice 
has been issued under Section 124 ane 
adjudication. has. taken . place under Sec- 
tion 122 of this Act. 


- VW The question whether the res- 
pondent No. 1 had jurisdiction to make 
the impugned order nas to be decided 
with reference to the statutory provisions 
mentioned above. According to the res- 
pondent No. 1 the petitioner attempted 
to import ball-bearings, which can be 
imported only on the basis of a licence, 
in violation of the terms of a licence ob- 
tained .by it. The licence was obtained 
by the petitioner for the importation of 
three different items of goods mentioned 
earlier; but-instead of importing the goods 
for which the licence was issued, the peti- 
tioner attempted to import ‘ball- bearings 
only, which were one of three items for 
which the licence was granted. The sup- 
pliers’. invoice discloses that the subject- 
matter of import were 1950 pieces of 13 
types of ball-bearings of the C.LF. value 
Rs. 18,111.60 and 646 pieces of 16 types 
of ball-bearings of the C.LF. value of 
Rs. 10,994.11. According to the respon- 
dent No. 1, in the application by the peti- 
tioner submitted to the Coal Controller 


_ it was stated that the value of Haulages 


required and sought to be imported would 
be Rs. 60,000/- and that ball-bearings and 
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brake linings for the main equipment 
would be of the value o? Rs. 6,000/- only. 
In the show cause notice dated June 24, 


1966, it is stated that the importaticn of | 


28 cases of ball-bearings of the .C.LF. 
value of Rs. 24,105.87 is unauthorised hav- 
ing regard to, the provisions in Section 
3(1) and 3(2) of the Imports and Exoorts 
Control Act, 1947, read with Import 
Trade Control Order No. 17/55 and is 
therefore liable to confiscation under 
Section 111(d) of the Customs Act, 1362. 


18. In the’ show cause notices 
dated June 24, 1966 and October 19, 1966 
the Customs authorities have made out 
a case that the attempted importation of 
the ball-bearings were unlawful. The 
question is if, having regard to the terms 
of the show cause notices and the charge 
made against the petitioner in the came, 
the respondent No. 1 had jurisdiction to 
make the impugned crder. Admittedly 
in this case the ball-bearings mentzoned 
in the show cause notices, full particulars 
of which have been set out in the sup- 
pliers’ invoice submitted to the Customs 
authorities, were sought to be imported 
by the petitioner on the basis of a licence 
obtained by it. According to the respon~ 
dent No. 1 the licence obtained b~ ‘the 
petitioner did not authorise the importa- 
tion of the ball-bearings and therefore 
the attempted importation of the ball- 
bearings was unlawful, being in vio_ation 
of the various statutory provisions dis- 
cussed earlier and the provisions of the 
Customs Act are attracted to the imrorta~ 
tion of the ball-bearings by the petitioner 
the show cause notices, and the adjvdica- 
‘tion proceedings which followed, were in 
compliance with the provisions of the 
Customs Act, 1962. 


19. The charge against the peti- 
tioner .being what it is, it cannot bat. be 
held that the responder.t No. 1 had juris- 
diction to adjudicate upon the matter 
under Section 122° of the Customs Act, 
1962. In deciding the question of juris- 
` tdiction, the question of truth or validity 
of the charges and the show cause notices 
and the question whether the charges can 
be sustained are not matters relevant for 
consideration. The only question is whe- 


ther the statute has conferred upon the 


respondent No. 1 the jurisdiction to ad- 
judicate upon the matters set out in the 
show cause notice. I have analysed the 
different statutory provisions relating to 
the restrictions on the importation of 
goods and also the provisions regerdinz 
proceedings for violation of the terms of 
a licence. The charge against the peti- 
tioner is that the importation of the ball- 
bearings was unauthorised and in my 
view the statute -has 
jurisdiction ‘upon the respondent No. 1 
to adjudicate upon this charge. The first 
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clearly con“erred ` 
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contention of Mr. Ginwalla therefore fails| 
and is rejected. 


20. The next contention of Mr. 
Ginwalla was that there was no evidence 
to support the impugned order as- there 
was nothing to show that the ball-bear- 
ings sought to be importec by the peti- 
tioner were not suitable for use in the 
plant and machinery of the firm. Coun- 
sel for the petitioner argued that the | 
materials set out in the show. cause notices 
could not be treated as evidence as they 
were allegations of fact as in a plaint in 
a civil suit, and needed to be proved by 
evidence, before they could be relied 
upon by the respondent No. 1. It was 
submitted that statements were made on 
behalf of the firm before the respondent 
No. 1 in support of the petitioner’s con- 
tention that the ball-bearings in questions 
were suitable for use in the petitioner's 
plant and machinery. This evidence, it 
was argued, was improperly rejected by 
the respondent No. 1, who also refused 
to inspect the plant and mechinery at the 
petitioner’s colliery to satisfy himself 
about the suitability of the ball-bearings 
for use In such plant and machinery.’ In 
order to decide this question it is neces- 
sary to refer to the two show cause noti- 
ces and also the impugned order. In 
the first show cause notice dated June 
24, 1966, it is stated that the petitioner 
obtained an import trade control licence 
dated 7-1-64 for the importation of the 
goods a list of which is annexed to the 
licence. The next document referred to 
in this show cause notice is the suppliers’ 
invoice in which the quantiy and value 
of the ball-bearings is set out. The third 
document mentioned in the show cause 
notice is the catalogue of bearings pub- 
lished by the S.K.F. Ball-Bearing Com- 
pany. It is next stated that it appeared 
from a scrutiny of the suvpliers’ invoice 
that 1950 pieces of ball-bearings were 
adapted for use in motor vehicles and 
that 646 ball-bearings were multipurpose 
ball bearings used generally in industrial 
machines. The next document referred 
to is the petitioner’s application for a 
licence which was sponsored by the Còal 
Controller. In this application it was 
stated that the value of the Haulages 
sought to be imported would be Rs. 
60,000/- and the value of the ball- bear- - 
ings and brake linings for the main equip- 
ment, would be Rs. 6,000/-. The next 


document referred to is the licence it- 


self from which.it appecred that the 
petitioner had not imported the haulages 
for the importation of which the licence 
was issued. It is stated in this show 
cause notice that it appeared from the: 
licence that it was utilised solely for. the 
importation of brake linirgs and ball- 
bearings. 
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21. In the second show cause 
notice dated October 19, 1966 a reference 
has been made to the petitioner’s applica- 
tion to the Coal Controller for revalida- 
tion of the period of shipment and for 
inclusion in the licence of a list of spares 
for “Wild Haulages”’. In this show causes 
notice a reference has been made to a 
letter from the petitioner dated April 24, 
1964, addressed to the Coal Controller in 
which it was stated that orders have 
. been placed with Messrs. .Larsen and 
Toubro Ltd. for importation of the goods 
and also a copy of a letter from Messrs. 
Larsen and Toubro Ltd. dated April 21, 
1964, setting out a list of goods. A re- 
ference has also. been made to a letter 
by the petitioner dated June 4, 1964. ad- 
dressed to the Coal Controller in which 
it was stated, that part numbers of the 
spares were assigned only after detailed 
_ drawings were made, and therefore part 
numbers could not be furnished. The 
other letters referred to are a letter dated 
May 30, 1964. from Messrs. Larsen and 
Toubro Ltd. explaining the position re- 
garding the part numbers of the spares, 
a letter dated August 6, 1964, from 
Messrs. Larsen and Toubro Ltd. certifying 
the C.I.F. value of the spares. a letter 
dated March 23, 1965, from the petitioner 


in which it was stated that the goods - 


could not be shipped within the validity 
period of the licence and a request was 
made for revalidation up to June 13, 1965, 
and a letter dated March 5, 1965, from 
Messrs. Larsen and Toubro’ confirming 
the C.F. value of the equipment. The 
next reference is to the order placed bv 
the petitioner on April 23, 1965, for. the 
importation of the  ball-bearings manu- 
factured by the Italian Firm and the 
opening of the letter of credit dated May 
4 1965, through the United Commercial 
meee Calcutta, for importation of the 
goods. 


22, In the impugned order itself 
reliance has been placed on various cor- 
respondence that passed between the 
parties. The petitioner was called upon 
to produce two relevant files, which he 
could not produce, as these were seized 
by the Special Police Establishment. The 
respondent No. 1 summoned these files, 
which were placed before him. Copies of 
the relevant correspondence in the files 
‘which indicated the exact purpose for 
which the lieence was issued, were sup- 
_ plied to the petitioner under cover of a 
letter from the Customs authorities dated 
October 19, 1966. These materials on 
which the respondent No. 1 relied for 
making the impugned order, except for 
the catalogue published by S.K.F. Ball- 
Bearing Company. are admittedly corres- 
pondence between the parties, the Coal. 
Controller and Messrs. Larsen and Toubre 
Ltd. These are materials on record on 


` certiorari against the order of a quasi- 


-relied, and those 


A.L R. 


which the respondent No. 1 relied and 
of which the petitioner was fully aware. 
With regard to such of the letters as were 
not in the possession of the petitioner, 
but were in the files seized by the Spe- 
zial Police Establishment, copies were for- 
warded to the petitioner. With regard .to 
zhe catalogue of the S.K.F. Ball-Bearing 
Zompany, counsel for the petitioner sub- 
mitted that the rules of natural justice 
nad been violated as this catalogue was 
not produced by the respondent No. 1 
at the hearing. I shall deal with this 
contention later in this judgment. 


23. In my view it can by no means 
De said that there was no evidence or 
materials on which the respondent No. 1 
could have made the impugned order. 
The sufficiency or adequacy of materials 
ts not a matter to be considered by this 
Court in an application for a writ of! 
*udicial tribunal. Appraisal or appreciation 
of evidence, and the inference of fact to' 
be drawn from such evidence, is again 
not a matter for this Court in such an’ 
epplication. This question is now weil 
cettled and I shali refer to the decisions 
later in this judgment. The petitioner's 
grievance is that the onus of proof was 
fhrust upon him to prove that the ball- 
bearings sought to be imported were suit- 
ble for use in the plant and machinery 
et the colliery. It was argued that it was 
for the Customs Department to prove that 
they were not suitable. Adjudication 
eroceedings before a statutory tribunal 
is not the trial of an action in a Court 
cf law. If there was no material for 
coming to a conclusion or if material evi- 
cence was excluded different considera- 
tions would apply. This Court is not 
sitting in appeal over the adjudication 
crder made by the respondent No. 1. Ifi 
tne respondent No. 1 came to a wrong 
conclusion on facts, it is not for this 
Court to interfere with such a conclusion 
merely because he has drawn a wreng 
inference of fact. The petitioner knew 
quite well what the charge is, and he hac 
croduced experts who gave evidence, 
and he was given a full hearing with 
r2gard to the charges, and had produced 
experts to refute the charges. The evi- 
dence of the experts and of other mate- 
r.als produced on behalf of the petitioner 
was not accepted by the respondent No 
1 The materials and the evidence on 
which the respondent No. 1 relied have 
been fully set out in the two show cause 
notices to which I have referred earlier. 
The petitioner had ample opportunity to 
refute and disprove the charges and esta 
bish his own contention with regard to 
the ball-bearings sought to be imported. 
I have set out in some details the various 
waterials en which the respondent Ne.. 1 
i materials constituted 
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the evidence for the impugned order. 
As I said earlier the sufficiency or ade- 
quacy of the materials is not a matter for 
this Court, nor should “his Court irter- 
fere with the impugned order merely be- 
cause the respondent No. 1 has dravn a 
wrong inference of fact. In these acts 
I cannot hold that there were no mate- 
rials or no evidence to support the im- 
pugned order. 


24. — To what extent and in what 
circumstances this Court can interfere 
with the decision of a quasi-judicial tri- 
bunal on. question of facts is now well 
settled. In dealing with an order made 
by such a tribunal, the Court does not 
sit in appeal over its findings. and -t is 
not for this Court to substitute its own 
findings for those of the respondent No. 
1. This question has been settled as early 
as in 1952 by the Supreme Court in Veer- 
appa Pillai v. Raman and Raman “td. 
AIR 1952 SC 192. In that case it was 
held that however extensive the jurisdic- 
_ tion ‘of the Court might be under Art. 226 
of the Constitution, it was not so wide 
or large as to enable the High Court to 
convert itself into a Court of appeal and 
examine for itself the correctness of the 
decision impugned and decide what was 
the proper view to be taken or the order 
to be made. Since that decision this iew 
has been reaffirmed by the Supreme 
Court in T. C. Vasappa v. T. N. Nagappa, 
AIR 1954 SC 440: Ambalal v. Uniom of 
India. AIR 1961 SC 264. This position 
was further explained by the Supreme 
Court in Syed Yakoob v. K. S. Radha- 
krishnan, AIR 1964 SC 477, in which it 
was held that the jurisdiction of the 
High Court to issue a writ of certicrari 
was a supervisory jurisdiction and the 
Court exercising it was not entitled to 
act as an appellate court. It was further 
held that the finding of facts reachec. bv 
a tribunal as a result of appreciation of 
evidence, could not be r2opened or ques- 
tioned in writ proceedings. An error of 
law which was apparent on the face of 
the record could be corrected by a writ, 
but not an error of fact, however, grave 
it might be. It was also held that it was 
exclusively for the tribunal to decide if 
there was sufficient evidence on a parti- 
cular point and also if an inference could 
be drawn from the facts as proved. The 
same views were expressed by the 
` Supreme Court in Girdharilal Bansidhar 
v. Union of India, AIR 1964 SC 1519: 
State of Orissa v. Murlidhar Jena, AIR 
1963 SC 404. This question of law has 
been reaffirmed by the Supreme Court 
later in State of Madras v. G. Sundaram, 
AIR 1965 SC 1103. On this question re- 
. ference may also be made to two Bench 
decisions of this Court reported in (1365) 
69 Cal WIN 439 and AIR 1966 Cal 31. On 
a review of the decisions mentioned above 


it is clear that in dealing with a petition 
for a writ of certiorari the Court does nol 
sit in appeal over the decision cf the 
tribunal, but acts only in a supervisory 
capacity. Secondly, that the sufficiency 
or adequacy of evidence is not a matter 
for this Court, thirdly, it is not for this 
Court to appreciate or appraise the evi- 
dence on which the tribunal acted. 
Fourthly, the Court will not interfere 
with an error of fact however grave it 
might be. Fifthly that if there is no evi- 
dence or if the tribunal excluded mate- 
rial evidence the Court will interfere 
with the findings of a tribunal and lastly 
where there is some evidence which the 
tribunal has accepted and which evidence 
may reasonably support its conclusion, it 
would not be for this Court to raview 
the findings of the tribunal and substi- 
tute its own conclusion for that cf the 
tribunal. 


25. In this case th2 respondent 
No. 1 has, on the materials before him, 
come to the conclusion that the ball- 
bearings sought to be imported arə not 
suitable for the plant and machinery of 
the petitioner at the colliery. This con- 
clusion is based on the materials that the 
respondent No. 1 had before him. This - 
is not a case where there is no evidence 
at all. On the other hand as I have notic- 
ed earlier the respondent No. 1 had ample 
materials before him on this question, 
and on these materials he came to the 
conclusion that the ball-bearings sought 
to be imported were not suitable fcr use 
in the petitioner’s plant and machinery. 
I cannot therefore accept tne contention 
of counsel for the petitioner that there 
was no evidence and that the impugned 
order should be quashed as there were no 
materials before the respondent No. 1 to 


support the conclusion to which he 
arrived. 
26. Before I proceed to consider 


the next contention on behaif of the peti- 
tioner I should refer to one other aspect 
of the matter. If there wa3 an error of 
law apparent on the face cf the record, 
the impugned order could have been 
quashed or set aside. But is there such 
an error of law apparent on the face of 
the record? Does the impugned order 
contain a legal proposition with regerd to 
which it can be said that there is an error 
of law apparent on the reccrd? To both 
these questions the answer must te in 
the negative. There is no legal proposi- 
tion in the impugned order. If there is 


“no legal proposition in respect of which 


it can be said that there is an error of 
law apparent on the record, a writ of cer- 
tiorari or an order in the rature thereof 
cannot be made by this Court in a peti- 
tion under Art. 226. On this point al 
reference may be made to the decision of 
the Supreme Court in M/s. Bharat Barrel 
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and Drum Mfg. Co. v. L. K. Bose, 
: 1967 SC 361.. 


AIR 


27. I now proceed to deal with the 
‘next contention of counsel for the peti- 
tioner namely that the impugned order 
cught to be set aside on the ground of 
violation of rulés of natural justice. The 
grounds on which this argument was bas- 
ed were firstly that the catalogue for 
automotive bearings published by 5S.K.F. 
Ball-Bearing Company, on which reliance 
was placed by the respondent No. 1, was 
not produced for inspection of the peti- 
tioner. The second ground was that the 
respondent No. 1 was asked to visit the 
coal mines and inspect the plant and 
machinery for verification of the question 
if the ball-bearings sought to be imported 
could be used in.the plant and machinerv 
at the colliery. 


28. In the show cause notice dated 
June 24, 1966. it is stated that the specific 
application of the ball-bearings sought. to 
be imported are indicated in the cata- 


logue published by S.K.F. Ball-Bearing ° 


Company. There is, however, no refer- 
ence in the impugned order to this cata- 
logue. It was argued by counsel for 
petitioner that this catalogue to which 
reference was made 
notice should have been produced at the 
hearing and inspection of the same should 
have been given to the petitioner; and as 
that was not done rules of natural justice 
` were violated. It was submitted that the 
retitioner was entitled to. inspection of 
documents on which the respondent No. 
1 relied in making the impugned order 
There is no merit in this contention. The 
catalogue published by the S.K.F. Bail- 
Bearing Company is not a private com- 
munication from one party to another, nor 
is it a confidential report or document 
. prepared privately for use in the adjudi- 
cation proceeding. It is a printed cata- 
‘logue, and it is stated therein that it has 
been compiled for the information of 
purchasers of bearings for replacement 
purpose. Obviously it is commonly used 
in the trade and- there is no reason why 


the petitioner should not have procured- 


one and looked into it, if he was serious 
in relying upon the catalogue to refute 
the contention of the respondent No. 1, 
and establish his own. It has not been 
alleged nor argued that this catalogue was 
not freely available and for that reason 
the petitioner was unable to look into it. 
. Secondly, and this in my view is decisive. 
at no stage the petitioner asked the res- 
pondent No. 1 to procure the catalogue 
for his inspection or at the hearing. The 
catalogue was mentioned in the show 
cause notice dated June 24, 1966; the 
petitioner therefore was aware that there 
was such a catalogue. to which reference 
had been made in the show cause notice. 


‘the second show cause notice. 
in the show cause. 


Yet the petitioner did not ask for the pro- 
duction and inspection of the same, but 
wants to make a grievance of it after the 
impugned order has been made. If the 


- petitioner had asked for production of the 


catalogue, and if there was refusal on the 
part of the respondent No. 1 to produce} 
the same and offer inspection to the peti- 
tioner, there would have been some force 
in the contention of the counsel for the 
petitioner. But his client never cared to 
look into. it and did not ask for its pro- 
duction and it is therefore not open to 
him now to contend that rules of naturall- 
justice had been violated because the 
catalogue. was not produced and inspec- 
tion of the same was not given. 


29. Turning to the second aspect - 
of this contention namely that the respon- 
dent No. 1 did not go to the colliery to 
inspect the petitioner's plant and machi- 
nery, it is to be noticed that the offer to 
visit the coal mine was made in the reply 
dated August 2, 1966 to the first show ` 
cause notice. In paragraph 11 of this © 
reply the petitioner invited the respon- 
dent No. 1 or any of his officers to visit 
the coal mine. This offer was repeated 
in the reply dated. November 25,.1966 to 
The offer 
was again repeated in the  petitioner’s 
letter dated October .10, 1966. Relying 
upon this offer to visit the coal mines, 
for verification of the fact if the bail- 
bearings could be used in the petitioner’s 
plant and machirery, it was argued, that 
as the respondént No. 1 failed to visit 
the colliery for the purpose of verification 
of the use of the ball-bearings rules of 
natural justice had been violated. It was 
submitted that such verification of the 
use of the ball-bearings was a material 
piece of evidence. and failure on the part 
of the respondent No. 1 to visit the colli- 
eries resulted in exclusion of this mate-- 
rial “evidence. JI cannot accept this con- 
tention of counsel for the petitioner. In 
my view there is no force in the conten- 
tion that rules of natural justice are vio- 


lated if the adjudicating officer declines 


to visit factories, workshops and manu- 
facturing sites for collecting materiais 
which may help a party to establish his 
contention. It was open to the petition- 
er to adduce evidence before the respon- 
dent No. 1 that the bail-bearings in ques- 
tion were suitable for use in the plant 
and machinery at the colliery, and indeed 
the petitioner produced used and worn 
out pieces of bearings which according 


‘ to the petitioner were parts of the plant 
- and machinery and which the petitioner 


wanted to replace with imported bear- 
ings. The petitioner was given three 
personal hearings and it was up to him 
to produce materials in support of his 
contention that the ball-bearings sought 
to be imported were meant for and could 
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be used for replacement purposes. It has 
‘not been argued that it was not possible 
to produce samples of used ball-bearings 
in support of the petitioner’s contention. 
Indeed even if the respcndent No. 1 visit- 
ed the colliery, the ball-bearings ir. use 
at the plant should hav2 had to be taken 
out for verification and that being so 
there is no reason for not producing them 
before the respondent No. 1 at the time 
of hearing. 
accept the contention cf counsel foz the 
petitioner that in making the imptgned 
order rules of natural 
violated. 


30. The next question to be con- 
sidered is whether the existence of an 
alternative remedy is a bar to the peti- 
tioner’s right to relief in-a writ pefition. 
Section 128 of the Act provides for appeal 
from decisions or orders of Custorn3 
authorities. In this case the impugned 
decision is that of a Collector of Customs 
and therefore an appeal lies from ~ that 
decision to the Central Board of Revenue. 
Section 129(1) of the Act requires that. 
pending the appeal the ‘appellant siould 
deposit with the proper officer the duty 
demanded or the penalty levied. From 
the order of the Central Board of Reve- 
. nue an application in revision lies t the 
Central Government under Section =31(1) 
of the Act. - The statute therefore clear- 
ly provides for an alternative remely to 
a party who is aggrieved’ by an orcer of 
the Customs authorities: and the question 
therefore is if the existence of such an 
alternative remedy bars a petitioner's 
right to relief in this application. The 
law on this question is now well settled. 
The existence of an alternative remedy 
is no bar to the jurisdiction of this Zourt 
to issue appropriate writs and orders, but 
is a matter which the Court should take 
into consideration in exercising its juris- 
diction in issuing appropriate writs and 
orders. This position has been affrmed 
in several decisions by the Supreme 
Court: Rashid Ahmed v. Municipal Board, 
Kairana, AIR 1950 SC 163; Union of India 
. v. T. R. Varma, AIR 1657 SC 882; Eritish 
- India Steam Navigation Co... Ltd. v Jas- 
git Singh, AIR 1964 SC 1451; Tharsingh 
Nathmal v. Supdt. of Taxes, Dhubri AIR 
1964 SC 1419: A. V. Venkateswaran v. 
Ramchand Sobhraj Wadhwani, AIR 1951 
SC 1506; Baburam Prakash Chandra 
Maheshwari v. Antarim Zilla Parishad, 
AIR 1969 SC 556; Additional Colleccor of 
Customs v. Shohanlal Bahl, (19€5) 69 
Cal WN 4389; Sova Chand Mulchand v. 
Collector of Central Excise- and Land 
Customs, AIR 1968 Cal 174. 


31. As I have noticed earlier 
under the Act the aggrieved party is re- 
quired to deposit the duty demanded and 
the penalty levied. In this case in the 
impugned order itself it is stated that in 
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` posited pending the appeal. 


For these reasons I cannot - 


justice had been - 


- construed by the respondent No. 1. 
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the event of an appeal being preferred 
against the order the duty demanded and 
the penalty. levied would have to be de- 
But quite 
apart from the fact that the petitioner is 
required to deposit the duty and the 
penalty levied by the impugned  ordér, 
a question of jurisdiction of the respon- 
dent No. 1 to make the impugned order 
has been raised by the petitioner. Even 
though I have rejected the petitioner’s 
contention regarding jurisdiction of the 
respondent No. 1 to make the impugned 
order, I cannot say that this con-ention 
on behalf of the petitioner is altcgether 
frivolous. Such a question of jtrisdic- 
tion having been raised by the petitioner 
in this petition, I cannot hold thet the 
existence of the alternativa remedy bars 
the petitioner’s right to relief under Arti- 
cle 226 of the Constitution. 


32. I now proceed to deal with the 
last contention of counsel for the peti- 
tioner namely that the licence ‘was ae 

e 
argument was that since in the licence.no 
limit was put upon the value -of indivi- 
dual items, the petitioner was entitled to . 
import any of the items for which ‘the 
licence was -issued to the extent of any 
value provided the import was within the 
overall ceiling fixed by the licenca., This 
contention was based on paragraph 87 of 
the Amendments to Import Tradə Con- 
trol Hand Book of Rules and Procedure, 
1964, to which I have referred 2arlier. 
The Rule has been set out under para- 
graph 4 of the petition. The argument 
was that since the value: of tha two 
Heavy Duty Direct Haulages was not 
limited by the licence which had fixed | 
the overall value of all the three items at 
Rs. 66,000/-, the petitioner was entitled 
to import the ball-bearings, provided the 
value thereof was within she ceiling fix- 
ed by the licence namely Rs. 66,000/-. 
It was conterided that the impugned order 
was made without regard.zo the terms of ` 
paragraph 87 of the Rules and in viola- 
tion thereof and therefore the licerce was 
misconstrued. This argument though at- 
tractive is devoid of any merit. 
apart from the fact that this argument, 
even if meritorious would not have entitl-' 
ed the petitioner to a writ of certiorari, 
it is to be seen if there is any substance 
in this contention. The  ball-bearings 
which the petitioner was authorised to 
import under the licence were specifically 
for motors, haulages and gear-box. One 
of the conditions of the licence was that 
the items of goods imported under it 


© shall be used only in the licence holder’s 


factory and no portion will be sold or 
permitted to be utilised by any other 
party. -It is clear therefore that the 
licence permitted importation of ball- 
bearings for use as spare parts of the 


Quite 
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Kaulages and for the plant and machinery 
at the petitioner’s colliery. The respon- 
dent No. 1 however came to the conclu- 
tion on the materials before him that the 
ball-bearings sought to be imported were 
for use in motor vehicles and machinery 
in general and they were not meant- for 
use either in the haulages or in the peti- 
tioner’s plant and machinery at the colli- 
ery. The respondent No. 1 also came 
to the conclusion that the petitioner had 
failed to prove that the  ball-bearings 
were used as accessories or 
direct haulages, their motors and gears. 


If the petitioner could prove, as he was. 


called upon to prove, that the ball-bear- 
ings were for use in the petitioner’s plant 
and machinery at the colliery there would 
have been some force ‘in the contention 
of -his counsel. But according to the res- 
pondent No. 1 the petitioner ‘failed to 
prove this and according to him again 
the importation of the ball-bearings was 
not authorised by the licence. That be- 
ing so, the claim by the’ petitioner to 
import ball-bearings of any value within 
the ceiling prescribed by the licence can- 
not be sustained and it cannot be said 
that the licence has been misconstrued 
by the respondent No. 1. This disposes 
of all the contentions raised on behalf of 
the petitioner. 


33. -The ease against the peti- 
tioner as laid in the two show cause 
notices was that he attempted to import 
certain goods without a licence. He ob- 
tained the licence for the importation of 
certain plant and machinery. The machi- 
nery to be imported were:strictly to be 
used by the petitioner in his colliery. 
The principal item of machinery was Two 
Direct Haulages, which the petitioner fail- 
ed to import as the suppliers failed to 
ship the same within the extended period 
of the licence, which was revalidated 
from time to time. On his failure te im- 
port the Haulages the petitioner sought 
to import. certain ball-bearings, which 


according to the petitioner could be used © 


in his plant and machinery at the colliery. 
The respondent No. 1 came to the conclu- 
sion on the materials before him that the 
ball-bearings sought. to be imported were 
not meant for, and not suitable for, use 
in the plant and machinery of the peti- 
tioner’s colliery, and that these were 
meant for use in motor vehicles and 
machinery generally. Particulars of the 
materials on which the respondent No. 1 
relied were met out in the two show cause 
notices. The petitioner was made fully 
aware of the charges. He knew what he 
was called upon to prove and establish 
in order to justify the attempted impor- 
tation of the ball-bearings under the 
licence. Three personal hearings were 
given by the respondent Ne. 1 and the 
petitioner produced expert witnesses in 
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spares of- 


` Bound by the advise of the 


A.L R. 


support of his case. The evidence ten- 
dered on behalf of the petitioner has been 
rejected by the respondent No. 1, who in 
coming to the conclusion to which he Aid, 
has relied upon various materials of which 
full notice was given to the petitioner. 
It is by no means a case where there was 
no material at all for coming to the con- 
clusion to which the respondent No. 1 
did, namely, that there was no valid 
licence for the importation of the goods. 
The principles of law on which the Ccourt 
exercises its jurisdiction. under Art. 226 
of the Constitution have been discussed 
by me earlier. in this Judgment. In my 
view in the facts of this case there is nc 
reason for interfering with the impugned 
order. 

34. In the result, this application 
fails and is rejected. The Rule is dis- 
charged. There will be no order as to 
costs. ; 

Rule discharged. 
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j P. K. BANERJEE, J. 
Jyotirmoy Bose, Petitioner v. 

of India and others, Respondents. 
C. O. 5240 (W) of 1970, D/- 25-9-1970. 
(A) Constitution of India, Art. 356 — 
Proclamation of the President G. S. 
490 of 19-3-1970 assuming powers of West 
Bengal Government — Valid. 
The proclamation G. S. R. 490 of 19- 
3-1970 issued by the President under Art. 


Union 


. 356 assuming to himself all the functions 
:- of the Government of West Bengal and 


all the powers vested in or exercisable 
by the Governor, and the order being 
G. S. R. 491 on the basis of the proclama- 
tion are valid. -> {Para 5) 


(B) Constitution of India, Art. 356 — 
President acts as a Constitutional head — 
Council of 
Ministers —- No discretion. AIR 1955 SC 
549, Followed, {Para 5) 


(C) Constitution of India, Art. 356 — 
— President by proclamation assuming to 
himself all functions of West Bengal Gov- 
ernment — Order under proclamation 
directing that all powers and functions to 
be exercisable by Governor — Appoint- 
ment of Advisers by Governor to stream- 
line administration — Is not sub-delega- 
tion of power, since Advisers work under 
supetvision, guidance and control of Gov- 
ernor who has discretion to follow or 
alter decision of Advisers — Appointment 
of Advisers cannot be challenged on 
ground of sub-delegation. (Para 5) 
Cases Referred: Chronological Paras 
(1955) ATR 1955 SC 549 (V 42) = 
1955-2 SCR 225, Ram Jawaya 
Kapur v. State of Punjab 
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Noni Coomar Chakravarty, Somnath 
Chatterjee and J. N. Haldar, for Peti- 
tioner; B. Das, Advocate- General, and 
Abdus Salam, for the State; S. C. 3ose 
and B. P. Banerjee, for Respondent No. 1. 


ORDER :— In this application the 
petitioner who is a member of the Parlia- 
ment challenges an order passed by the 
President under Art. 356 of the Coasti- 
tution of India and also the order keing 
G.S.R. 491 as also the order passed by 
the Governor appointing the Advisers 
being respondents Nos. 4 to 8 and the 
rule of business dated 6th April, 1970. 
The petitioner prayed for a writ of quo- 


warranto against respondents Nos. 4 zo 8. 


Without issuing a Rule, I directed the 
petitioner to serve a copy of this aopli- 
cation on the respondents Nos. 2 to 8. 
In pursuance of that order, the resdon- 
dents Nos. 2 to 8 appeared through Mr. 
Advocate-General and respondent No. 1 
appeared through Mr. S. C. Bose. A.fter 
hearing the parties in full, I do not find 
any merit in the contentions and I do not, 
therefore, propose to issue a Rule. 


2. The facts which were not dis- 
puted are that after the resignation of Mr. 
Ajoy Kumar Mukherjee on or about the 
16th March, 1970. the President of India, 
in purported exercise of powers. under 
Art. 356 of the Constitution of India, 
issued a proclamation being G.S.R. 490 
dated 19th March, 1970 whereby the Pre- 
sident of India assumed to himself all the 
functions of the Government of West 
Bengal and all the powers vested in or 
exercisable by the Governor and suca of 
the powers as enumerated by the said 
proclamation. It is further stated that 
along with the proclamation, «the. Presi- 
dent issued an order being G.S.R. 491 
whereby the President directed that all 
the powers and functions would also be 
exercisable by the Governor of West 
Bengal. It is stated that the Governor 
appointed the respondent No. 4 as his 
Principal Adviser and respondents Nas. 5 
to 8 as his Advisers by orders dated 6th 
April and 17th April, 1970 by which the 
Governor assigned to them the charges 
of various departments of the Gov2rn- 
ment of West Bengal. It is stated that 
the Governor also fixed the terms and 
conditions of the appointment. The peti- 
tioner has challenged the said orders in 
this application. The State Government 
filed affidavit. The Union of India also 
filed affidavit in support. In the afficavit 
of the Union of India filed by Mr. L, P. 
Singh, Secretary to the Ministry of Home 
Affairs, Government of India, New Dalhi, 
it was stated that in making the said pro- 
clamation under Art. 356 of the Conszitu- 
tion of India, the President had the advice 
of the Council of Ministers on the subject. 
It was stated that the President’s precla- 
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mation and G.S.R. 490 and order therein 
being No. G.S.R. 491 were laid on the 
Table of both the Houses of Parliament 
on March 20, 1970. It is denied that the 
advisers are nothing but the Council of 
Ministers and it is stated that the Advisers 
are not Council of Ministers but are only 
appointed to assist the Governor in the 
discharge of his functions. It is stated 
further that the salaries and allowances 
etc., could not be included as only a vote 
on account was passed on 30th March, 
1970 by the Parliament and State Eudget 
estimate would be submitted on 14th 
August, 1970 in which the said provision 
would be made. The State Government 
also filed affidavit, inter alka, contending 
(sic) on llth August, 1970 which was how- 
ever allowed to be withdrawn by the 
Court and the respondent was directed to 
file fresh affidavit and such fresh affidavit 
was filed by one Mr. Nalinaksha Nanda 
on 10th September, 1970. It is stated, 
inter alia, that G.S.R. 490 and G.S.R. 491 
were valid. The appointments of th2 Ad- 
visers were also valid. It is stated that 
the Advisers are not Council of Ministers, 
as alleged and the appointment of the Ad- 
visers have been approved by the Presi- 
dent. The Budget grants for the State 
of West Bengal makes provision for with- 
in the head of Account.of Salaries for the 
post of Advisers. It is also said that the 
vote of account for expendizure was only 
passed and the Budget for the full year 
was submitted to the Parliament or 14th 
August, 1970 and was duly passed Ey the 
Parliament. It is stated that the Ad- 
visers are only public officers. It is fur- 
ther stated that the rules of business were 
made under the relevant provision of the 


Constitution. In reply, tne petitioner 
reiterated the statements made in the 
petition. 


3. Mr. Noni Coomar Chakravarty 
on behalf of the petitioner contendec. with 
reference to the proclamation under Art. 
356 of the Constitution that the Governor 
is nothing but the Agent of the President 
and secondly the Governor being a dele- 
gatee himself of the President cannot 
re-delegate the power giver. to the Gov- 
ernor. The appointment of the Advisers 
is nothing but re-delegation of the powers 
delegated to the Governor. Mr. Chkakra- 
varty further contended that the G.5.R. 
491 is bad in law because in his opinion, 
the delegation of power cculd only be 
done by the Parliament under Art. 356(1) 
(c) of the Constitution and not by an 
order made under Art, 356(5) of the Con- 
stitution. It is argued by Mr. Chakra- 
varty that the proclamaticn has to be , 
placed before the Parliament and G.S.R. 
491 not being a proclamation need rot be 
placed before the Parliament. Thircly, it 
is contended by Mr. Chakravarty that the 
appointment of the Advisers is nothing 
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Moreover, under Art. 356 of the Consti- 
tution, the President has delegated the 
power to the Governor who must act 
himself. Furthermore, in the affidavit- 
in-opposition it is stated that in making 
the proclamation under Art. 356 of the 
Constitution, the President took the advice 
of the Council of Ministers which, it is 
alleged, is not contemplated under Art. 
356 of the Constitution and the proclama- 
tion having been made on the basis of 
an advice of the Council of Ministers, the 
President has taken into consideration ir- 
relevant matter and, as such, the procla- 
mation is clearly bad. It is further stat- 
ed that the President and not the Gov- 
ernor can make the assignment and/or 
appointment of the Advisers. The Gov- 
ernor having appointed them the appoint- 
ment is bad. ; 


4, From a reading of the said pro- 
clamation and G.S.R. 490 and GS.R. 491 
(Annexures A and B to the petition). it 
appears that the President having been 
satisfied on the report of the Governor 
and on the adivce of the Council of Minis- 
ters, as it appears from the affidavit-in- 


` opposition, has made an order under Art. 


356 .of the Constitution of India. Effect 
of the said proclamation is embodied in 
the proclamation itself. By clause (1) 
and clause (a) of the proclamation, ` the 
Fresident assumed himself all the powers 
and functions of the State and all the 
powers vested in or exercisable by the 
Governor of that State, ie., all executive 
powers. Under clause (b), the legislative 
power was declared to be exercisable by 
the Governor or under the Authority of 
the Parliament. In clause (c), the Presi- 
dent made the incidental and consequen- 
tial provision in order to give effect to 
the object of proclamation, namely, for 
exercise of the executive function by 
virtue of clause (a) and secondly ..... 


5. Regarding the first two points, 


it must be stated that they are covered 
' by the two decisions of this Court, name- 
ly, one by me in Monish Biswas v. State 
and the other by the Hon’ble Mr. Justice 
Anil Kumar Sen in which it has been 
held that the proclamation under Art. 356 
and the order on the basis of the procla- 
mations are valid. I will deal with the 
new point which is urged in this case. 
Mr. Chakravarty urged that the GSR. 
-491 was not laid before the Parliament. 
I+ has been specifically dealt with by the 
Union of India through Mr. L. P. Singha 
that it was duly placed before the Parlia- 
ment. In that view of the matter, this 
point must fail. The main argument in 
this case, however, is that the Governor 
cannot appoint the Advisers because that 
amounts to -sub-delegation of delegated 
power. Secondly, it is stated in the affi- 
davit by the Union of India that ' before 


- of efficient administration 
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the proclamation would be issued the 
President took advice of the Council of 
Ministers. I will deal with the second 
pcint first. Mr. Chakravarty contended 
that under Art. 356, it is a discretion of. 
the President to be satisfied on the report 
of the.Governor of the State or otherwise 
to :the effect that the situation has arisen 
in ‘which the Government of the State 
cannot be carried out in accordance with 
the provision of the Constitution. The 
President, in exercise of that power, can- 
not and should not consult the Council of 
Ministers or should not take any advice 
of the Council of Ministers. It has been 
held by the (1955) 2 SCR 225 = (AIR 1955 
SC 549) while considering the effect of 
Art. 53(1) of the Constitution as also Art. 
75 that the President, in exercise of the 
function will be aided and advised by 
the Council of Ministers and held that 
"the President has thus been made a for- 
mal or constitutional head of the execu- 
tive and the real executive powers are 
vested in the Ministers or the. Cabinet.” 
Whether the President has discretionary 
power in other matters, it is not in this 
ease to be considered but in so far as Art. 
356 is concerned, I have no doubt in my 
mind that the President while taking the 


matter for proclamation under Art. 356 


acts as a constitutional head and must 
act as advised by the Council of Minis-| 
ters to his satisfaction that the situetion 
hes arisen in which the Government of 
State cannot be carried on in accordance 
with the provision of the Constitution. 
To say that the power given under Art. 
356 is a discretionary power to the Presi- 
dent ‘is, in my opinion, wholly miszon- 
ceived. In ‘so far as the point that the 
appointment of the Advisers are nothing 
but appointment of Council of Ministers 
is also wholly misconceived. Mr. Chakra- 
verty argued that he cannot argue that, 
in place .of Advisers if more Secretaries 
of the department were appointed, he 
could not have agitated the point regard- 


- ing the appointment Os the Advisers. But, 


as the Advisers were given charges which 
a Minister is to hold, this appointment 
must be bad. I am of opinion, that this 
cannot be correct. Under the powers 
given to the Advisers, they work under 
the supervision, guidance and control of 
the Governor. Therefore, the power is 
kept with the Governor, while overall 
ecntrol of the administration is in the 
hands of Governor and for the facilities 
appointments 
were made of the Advisers and they were 
allotted works to be done by them in res- 
pect of different departments, but their 
functions were ultimately controlled, 
guided and supervised by the Governor 
who has a discretion to alter and modify 
any decision of the Advisers. In my 
opinion, therefore, that the said Advisers 
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are nothing but officers under the Grov- 
ernor to carry out the functions as assign- 
ed by the Governor in his own discretion, 
but the ultimate decision for the aztion 
rests and always rested with the Gover- 
nor and to none else. 


6. In that view of the matter, in 
my opinion, the appointment cannct be 
challenged and the sub-delegation of 
powers, as argued by Mr. Chakravarty is 
not established. 


ds In the, ek this application 
must fail and is hereby dismissed. 
Application dism:ssed. 
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P.' B. MUKHARJI, C. J., AND 
T. K. BASU, J. 


Commissioner of Income-tax, West 
Bengal II, Applicant v. Messrs. 'Ukhara 
e Zamindaries (Pvt.) Ltd., Respon- 
ent, 


Income-tax Reference No. 69 of 1966, 
D/- 13-8-1970. 


(A) Incomie-tax Act (1922), Ss. 4, 10 


— Income — Salami, whether income — 
Depends upon nature of salami — Onus is 
on revenue authorities to show that it is 
income. 


It is not an absolute proposition of 
_ law that salami is always a capital receipt 
and not a revenue receipt. The qu2stion 
will depend in each case on the rature 
of the salami. If it is an advance pay- 
ment of rent, then it is taxable. Buzé if it 
is a price for parting with the right of 
the landlord or of the zamindar, then it 
necessarily is a capital receipt. Prima 
facie, the onus is on the revenue eutho- 
rities to bring an amount within tke no- 
tion of income before it can be assessed 
to tax and, therefore, salami as such will 
not be taxable unless it is shown, that a 
salami is in the nature of an advance pay- 
ment of rent. Where the company is a 
trading company and it is using trading 
assets, then making an income by the 
use of such trading asset even though in 
the name of salami or premia would 
nécessarily be revenue and not a capital 
receipt. Case law discussed. 


(Paras £3, 35). 


(B) Income-tax Act (1922), Ss. 4, 10 
— Income — Trading company — Com- 
pensation received for acquisition of its 


land — Is revenue income and not capital, 


asset. 


Where the assessee is a trading Com- 
pany dealing with trading assets, com- 
pensation received by the Compary by 
reason of the acquisition of its land under 
the Land Acquisition Act is revenwe for 
the trading company and not a zapital 
asset. Case law discussed. (Pera 37) 
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(C) Income-tax Act (1922), Ss. 4, 10 
— Company formed to take on lease 


-Zamindari estate of family and sub-leas- 


ing the lands — Held to be a trading 
company and not one formed for good 
management of family estate — Amounts 
received by company by way of salami, 
premia and compensation for acquisition 
held to be income and not capital. 


The assessee Company was incorpo- 
rated in the year 1920. The Company 
took over the Zamindari properties per- 
taining to the Ukhara estate whizh be- 
longed to Rai Pulin Behari Lal Singha 
Bahadur and the late Gostabeheri Lal 
Singha. The Company took lease of the 
extensive zamindari pertaining to the 
Ukhara estate and it also took assignment 
of the arrears of rents and cesses, debts, 
decrees etc., due by the tenants of the 
said estate. The consideration of the 
lease and assignment was fixed at Rs. 
4,08,000 which was paid and satisfied by 
the Company by allotment and issue of 
4080 fully paid-up shares of the Company 
to the lessors. The quit rent reserved 
by the lessors for the lease was Rs. 100 
per annum, The Company underzook to 
pay the land revenue and cesses payable ~ 
to the superior landlords in respect of the 
Zamindari. The assessee Company -after 
having acquired the lease of the estate 
started giving sub-leases cf lands in dif- 
ferent parcels for various terms. The 
Company declared dividend for certain 
years at the high rate of 25%. There 
was also reserve fund for the Company. . 


Held that the facts showed that the 
Company made profits. The Company 
was not formed for the taking over of.. 
the assets of the family and for the good 
management of the family estate and þe- 
cause its shareholders to start with were 
the members of the family it could not 
be said that the Company was not a trad- 
ing. concern in the particular fazts and 
circumstances. So also the fact that. the 
Company agreed to pay a quit rent of 
Rs. 100 only to the family besides the 
rent payable for the estate to the superior 
landlords was not enough to hold -hat the 
Company was formed for the better 
management of the family. The creation 
of sub-leases made it clear that the as- 
sessee was using them zs its stock-in- 
trade, The circulating capital of the 
Company was the sub-leasehold rights in 
these lands when the Company was using 


‘them to earn income, rent. royalty, salami 


and premium. Case law discussed. 
(Paras 22. 29, 31) 


Cases Referred: Chronological — Paras 
(1966) AIR 1966 SC 1256 (V 53) = 
60 ITR 65, Commr. of pone Mad- 
ras v. P. K. N. Co., 10, 23 


(1966) AIR 1966 Assam 44 L(V 53) = 
57 ITR 257, B. N. Bhup v. Commr. 
of I.-T., Assam 36 
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(1963) 47 ITR 195 (Mad), P. K. N. 
Co. oe v. Commr., of I.-T., 
Madra 

(1962) AIR 1962 SC 426 (V 49) = 
44 ITR 362, Karanpura Develop- 
ment Co., Lid v. Commr. of L-T., 
W. B. 24, 28, 29, 33, 35 

(1962) 44 ITR 853 = ILR (1962) 

Mad 308, Shanmugha Rajeswara 
Sethupathi v. I-T. Officer, Karai- 

 kudi 36 
(1961) AIR 1961 SC 732 (V 48) = 
41 ITR 506, Maharaja Chintamani 
Saran Nath Sah Deo v. Commr. 
of I.-T., Bihar and Orissa 33 

(1959) AIR 1959 Punj 62 (V 46) = 
35 ITR 590, Raj Kishen Prem- 
chandra Jain v. Commr. of I-T. 36 

(1957) AIR 1957 SC 729 (V 44) = 
32 ITR 169, Board of Agricultural 
I-T., Assam v. Sm. Sindhurani -> 
Chaudhurani 33 

(1955) AIR 1955 Pat 113 (V 42) = 
27 ITR 341, Traders and Miners 
Ltd. v. Commr. of I.-T., Bihar and 
Orissa 38 


(1953) AIR 1953 Nag 274 (V 40) = 

. 25 ITR 223, Commr. of L-T., 
M. P. and Bhopal v. N. J. Naidu 36 

(1951) AIR 1951 Cal 151 (V 38) = 
19 ITR 406, Calcutta Electric 
oe Corpn. v. Commr. of I.-T., 


10, 23 


36 
(1943) AIR 1943 PC 153 (V 30) = 
11 ITR 513 = 70 Ind App 180, 
Kamakshya Narain Singh v. 
Commr. of I.-T. 28, 33 


(1941) AIR 1941 Pat 289 (V 28) = 
ILR 20 Pat 699 = 9 ITR 313 (SB), 
Province -of Bihar v. Pratap Udai 
Nath Sahi Deo 33 
(1934) 18 Tax Cas 280 = 150 LT 427, 
Golden Horse Shoe (New) Ltd. V. 
Thurgood 30 
(1933) 17 Tax Cas 412, St. Aubyn 
Estates Ltd. v. Strick 23 
(1927) 12 Tax Cas 927 = 43 TLR 476, 
Commr. of Inland Revenue v. New- 
castle Breweries Ltd. 37 


B. L. Pal with N. L. Pal, for Appli- 
cant; B, Burman with R. Ghosh and M. K. 
Ghose, for Respondent. 


P. B. MUKHARJI, C. J. :— This is an 
income-tax reference under S. 66(1) of 
the Indian Income-tax Act, 1922. The 
question on which the answer of the 
Court is sought is as follows: 

“1, Whether on the facts and in the 
circumstances of the csse the Tribunal 
was justified in excluding the sums of 
Rs. 22,197, Rs. 1,88,417 and Rs. 73,327 
from the total income’ of the assessee for 
the years 1953-54, 1954-55 and 1955-56.” 


2. The facts giving rise to this 


question may now be briefly stated. The- 


incorporated on 
The Company took over 


assessee Company’ was 
July 3, 1920. 


A.L K. 


the Zamindari properties pertaining to 
the Ukhara estate which belonged to Rai 
Pulin Behari Lal Singha Bahadur and 
the late Gostabehari Lal Singha. The 
Company took lease of the extensive 
zamindari pertaining to the Ukhara estate 
and it also took assignment of the mov- 
ables, including G., P. Notes and jewel- 
lery belonging to the members of Iessors’ 
family and the arrears of rents and cesses, . 
debts, decrees ete., due by the tenants of 
the said estate. The said lease and as- 
signments were taken by the Company 
by the indenture dated July 5, 1920. The 
properties passing to the Company were 
fully specified in the schedules appended 
to the said indenture, The consideration 
of the lease and assignment was fixed at 
Rs. 4,08.000 which was paid and satisfied 
by the Company by allotment and issue 
of 4080 fully paid-up shares of the Com- 
pany to the lessors. The quit rent reserv- 
ed by the lessors for the lease was Rs. 100 
per annum. The Company undertook to 
pay the land revenue and cesses payable 
to the superior landlords in respect of the 
Zamindary. The lease was granted for a 
term of 999 years. 


3. The Memorandum of Associa- 
tion of the assessee Company inter alia 
provided as follows: 


“3. The objects for which the Com-. 
pany is -established are: 

{a) to take a lease or otherwise ac- 
quire, take over or undertake the Zamin- 
daries Putnees Talooks lands and proper- 
ties belonging to Rai Pulin Behari Singha 
Bahadur and the late Gostabehari Singha 
otherwise known as Ukhara estates for 
such salami price or consideration and 
upon rents, terms and conditions as are 
set forth in the draft agreement refer- 
red to in clause 3 of the annexed Articles 
of Association. 


(b) to purchase, take on lease or 
otherwise acquire and to traffic in land 
house and other property of any tenure 
and any interest therein including 
Zamindaries, tenures, forests and planta- 
tions and fisheries and the rights of ferry 
and generally to deal in or traffic by way 
of sub-lease, exchange or otherwise with 
land and house property and forest and 
agricultural produce, timber, boats, roll- 
ing stock, machinery, cattle, fish and any 
other property, whether immovable or 
movable, and to encourage trade and 
traffic therein. 


(d) to take licenses or leases to pros- 
pect search for win get and quarry any 
ore metal or mineral substance of all 
kinds in any part of India. 


(e) to carry on the trade or business 
of colliery proprietors, coal dealers, coke 
manufacturers, mica dealers, miners, 
smelters, engineers, lime burners and 
cement manufacturers in all their respec- 
tive branches. . : 


ad 


. ness usually carried 
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(£) to carry on all or any of the busi- 
on by compenies 
owning or holding land in all their seve- 
ral branches and in particular to lay out 
and improve, alter and develop by dzain- 
ing, cleaning. road making or otherwise 
any property of the Company and thereon 
to erect and. construct or assist: in the 
erection and construction of any buildings 
or works whatsoever and to pull down, 
alter and rebuild any existing erections 
or buildings required by the Company. 
(i) to develop and turn to account 
any land acquired by the Company or in 
which the Company is interested ani to 
carry on the business of Zamindaries and 
landowners. 
(k) to purchase, take a lease, or in 
exchange, hire or otherwise acquire mov- 
able and immovable property and any 
rights or privileges ‘which the Company 
may think necessary or convenient, for 
the purpose of its business, and in parti- 


cular any lands, buildings, works, ponds, ’ 


minerals, 2ase- 
stock-in-trade, 


tanks, wells, reservoirs, 
ments, machinery, plant, 
rolling stock etc,” 


4, There are many other otjects 
declared in clause 3 of the memorandum. 
o 5 of the memorandum provides 
that 


“the capital of the Company is Rs. 
4,50,000 divided into 4500 shares of Rs. 
100 each and -upon any increase in capital 
the Company is to be at liberty to issue 
any new shares in priority to other skares, 
present and future, with any preferential, 
deferred, ‘qualified or special rights. pri- 
vileges or conditions as to dividends, 
votes or otherwise attached thereto.” 


5. The draft agreement ment_oned 
in clause 3(a) of the Memorandum o? As- 
sociation of the assessee Company, clause 
3 of the Articles of Association of the 
Company and the statement of the Tribu- 
nal mention that the Company was jorm- 
ed for the purpose of conserving the 
family assets and explain the origir. and 


‘formation of the Company upto a point. 


6. The other relevant facts in the 
statement of the case can now be szated. 
The assessee Company after having ac- 
quired the lease of the estate whica in- 
cluded substantial coal bearing lands and 
mines, started giving sub-leases of lands 
in different parcels for various terms. 
The assessment years in this case are 
1953-54, 1954-55 and 1955-56, corresdond-~ 
ing to the previous years on the Bengali 
calendar 1359 B.S., 1360 B.S. and 136_ B.S. 


- During the three accounting years under 


reference the assessee Company granted 
several sub-leases for which it received 
salami and premia and there were also 
acquisitions of portions of the estace by 
the Land Acquisition Collector for which 
the assessee Company received compen- 


L-T. Commr. v. U. E. Zaminijaries (Mukharji C. J.) 


Prs. 3-7] Cal, 12’ 


sation. The total amounts received by 
the assessee Company under these thre: 
heads (a) salami, (b) premia and (c) com 
pensation, in these three accounting year 
were respectively Rs. 22,197/-, Rs 
1,88,417/-, and Rs. 73,32'7/-. 


iP The Income-tax Cfficer rejecte 
the contention of the assessee thai th: 
receipts were of a capital nature. H 
came to the conclusion that these wer 
trading receipts arising out-of the asses 
see’s business in the leasehcld rights. Hi 
therefore made the order including thes 
three amounts in the total income of th: 
assessee Company as its business income 
The assessee appealed to the Appellat 
Assistant Commissioner who reversed thi 
findings of the Income-tax Officer. Thi 
Appellate Assistant Commissioner in re 
versing the Income-tax Officers orde 
then followed the decision of the Tribu. 
nal in the appeals filed by the Income-ta: 
Officer against the assessee for the assess: 
ment years 1946-47, 1947-48 and 1948-4! 
being Income-tax Appeals Nos. 1720, 172. 
and 1722 of 1959-60, respectively. The 
order of the Appellate Assistant Commis: 
sioner therefore was to exclud= thi 
amounts (a) Rs. 22,197/-, (b) Rs. 1,83,417/. 
and (c) Rs. 77, 327/- from the total income 
of the assessee for the relevant years. Ths 
Revenue therefore appealed to the Tri 
bunal. The Tribunal dismissed the De 
partmental appeals and upheld the orde; 
of the Appellate Assistant Commissione 
excluding these amounts from the income 
of the assessee. In coming to that corm- 
clusion the Tribunal was moved by the 
following reasons and considerations 
Repelling the Revenue’s contention tha’ 
the assesSee was carrying cn the busines: 
of taking leases and granting sub-lease: 
for profits and therefore tne amounts o: 
salami, premia and compensation shoulc 
be assessed as the business profits of tht 
assessee Company, the Triktunal savs tha’ 
the assessee 


“Company was primarily incorporat 
ed for the purpose of taking over the 
assets of the family for the good manage- 
ment of the family estate. The share- 
holders of the Company were all mem- 
bers of the family and the consideratior 
for the lease amounting tc Rs. 4,08,000/- 
was paid by the assessee Company by 
allotment and issue of shares to the co- 
pareeners of the family. The Company 
agreed to pay a quit rent oz Rs. 100/- only 
to the family (besides the rent payable 
for the estate to the superior landlords’ 
and therefore by granting the lease tc 
the Company the family made a profil 
of Rs. 100/- only per year. This faci 
alone is sufficient to support the conten- 
tion of the assessee that iz took lease oj 
the estates only for the better manage- 
ment thereof and the fact that the Com- 
pany also took assignment of the Govern- 
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ment securities and even jewellery be- 
longing to the family lends further sup- 
port to that contention.” 


‘8. This is the first reason which 
the Tribunal has put forward and which 
we can describe as the reason for holding 
that although this assessee is a Company 
it was a family Company and the busi- 
ness of the Company was really not the 
business of an ordinary company but of 
the original promoters, the zamindars, as 
owners of land making use of their own 
property no longer individually ‘or as 
members of a coparcenary but as share- 
er of the Company and so incorpo- 
rated. 


9, The second reason that the Tri- 
bunal puts forward is that’ the assessee 
Company did not have any further lease 
from any other party since 1920 up-to- 
date. So that it could not be said that 
` it was doing any business of taking any 
` Jease? Therefore the Tribunal came to 
the conclusion, 


“these facts are by themselves suffi- 
cient in our opinion to suggest that the 
Company was not carrying on any busi- 
ness by acquiring the leases and granting 
sub-leases”’. ` 


=` 40. The third reason which the 
Tribunal puts forward is that the royal- 
ties paid to the assessee Company by its 
sub-lessees were assessed by the Revenue 
under Section 12 of the Income-tax Act, 
1922 and the fact that such royalties were 
not assessed as business profits under 
Section 10 of that Act, itself goes to sug- 
gest that the Revenue authorities were of 
two minds on the point. The Tribunal 
on this point applied the authority in 
P.. K. N. Co., Ltd. v. Commr. of Income- 
tax, Madras, (1963) 47 ITR 195 (Mad) of 


the Madras High Court which has since 


been affirmed by the Supreme Court as 
Commr. of Income-tax. Madras v. P. K. 
N. Co., Ltd., 60 ITR 65 = (AIR 1966 
SC 1256). We shall presently discuss 
these authorities, - 


11. 
to be innocent enough yet it has many 
complicated and troublesome aspects. It 
is noteworthy that although this Com- 
pany was incorporated in 1920 vet practi- 
cally for 25 years, from 1920 to 1946, the 
Revenue authorities never thought of tax- 
ing the sums ‘realised as (a) salami, (b) 
premium and (c) land acquisition. The 
trouble started from 1946-47 when the 
Revenue wanted to tax these amounts. 


12. The special features and facts 
of the present reference must at the out- 
set be emphasized. The Profit and Loss 
account for the year ending 1953-54, -to 
which reference has been made by the 
Income-tax Officer as having been filed 
by the assessee before him, shows that 
the total profit of this assessee Company 
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was Rs. 1,03,036-5-9. What is significant 
is large dividend amounting to Rs. 1,02,000 
for each of these three accounting years 
was declared by the assessee Company 
whose rate learned counsel for the asses- 
see and-the Revenue assured us by re- 
ference to the Profit & Loss account and 
the balance-sheet to be at the high rate 
of 25%. It is a significant point for con- 
sideration in this reference how far this 
feature of declaraticn and payment of 
dividend make this Company a trading 
Company and its leasehold interest on 
lands its trading assets. No case or 
authority has been cited to us from the 
Bar nor have we been able to find any 
-authority where the impact of this ques- 
tion of dividend on the point has been 
considered. 


13. The next significant feature 
and fact of this reference is that there is 
a Reserve Fund preved by its balance- 
sheet and profit and loss account. Crea- 
tion of.a Reserve fund for this assessee 
Company is specially provided for in Art. 
124 of the Articles cf Association of this 
assessee Company. Art. 124 reads as 
follows: 


“The Directors may before recom- 
mending any dividend set-aside out of 
the profits of the Company such sum as 
they think proper fcr Reserve Fund to 
meet depreciation, contingencies or for 
repayment of debentures or for equalising 
dividends or for repeiring or maintaining 
any property for-the Company or for any 
other purposes of the Company and the 
same may be applied accordingly from 
time to time in such manner as the direc- 
tors shall determine. The Directors may 
invest the sum so set aside as Reserve 
Fund upon such securities as the Com- 
pany in general meeting may direct other 
than the shares of the Company or may 
employ the same in the business of the 
Company without teing bound to keeg 
the same from other assets.” - 


14, This Article is” followed by 
Articles 125, 126 and 127 relating to divi- 
anes They are respectively as here- 
under: _ 


"125. The directors may with the 
sanction of the Company in annual gene- 
ral meeting declare a dividend to be paic 
to the members according to their right: 
and interests in the profit. No dividenc 
shall be payable except out of the profit: 
and no larger dividend shall be declarec 
than is recommended by the directors. 


126. When in the opinion of the direc- 
tors the position of the Company permits 
interim dividends may be paid to the 
members on account of the dividends fo: 
the then current year. 

127. The directors may deduct fron 
the dividends payable to any member al 
such sums of money as may be due fron 


` 
so 
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him to the Company on account of calls, 
debts, liabilities or otherwise.” 

15. From these Articles and from 
the fact of dividend having been declared 
and paid, it is clear that the assessee 
Company makes profits and declares Civi- 
dends, a feature which distinguishes this 


reference from all the authorities Gted 


from the Bar. 


16. Having set.. out the special 
facts and features of the present refer- 
ence, we shall now proceed to discuss the 
basic argument in this case viz., is it a 
family of co-owners or coparceners a& 
- landlords or landowners «sing their rizhts 
as owners of land in the garb of a Com- 
pany or is it a business Company with 
objects of trading. Upon this crucial 
question will depend the ultimate an- 
swers to the question asked in tħis refer- 
ence. 


- 17. The assessee. contends. that 
this is a family of land-owners exercBing 
original rights of ownership by maxing 
use of the land and earning an income al- 
though it works and functions in the garb 
of an incorporated Company. Incidentally, 
it is an assessee which is a private lin-ited 
Company. The second contention of the 
assessee Company is that it has no tusi- 
ness of taking leases because it has not 
taken any lease except the present one in 
the circumstances already mentioned. 
Thirdly, the assessee contends that as a 
Company it is not its business to run col- 
lieries and has not, in fact, run any cal- 
liery on its own. Fourthly, the assessee 
contends that this receipt from what it 
has done is not a business profit at all. 
The assessee’s argument is that as owner 
of the property it has only let out to 
lessees and sub-lessees and has earned 
rent, salami and premium and have re- 
cevied compensation for the land accuir- 
ed. Lastly, it is the assessee’s contention 
that the origin, growth and development 


of the Company are stamped with the 


only object and purpose of “taking over 
the assets of the family for the good 
management of the family estate.” 


18. Having regard to the state- 
ment of the case that during the accoant- 
ing years the assessee Company granted 
several sub-leases for which ‘it received 


salami and premia, it can be said that the 


assessee carries on the business of grant- 
ing sub-leases and making profits out of 
these transactions. Again, although *+ is 
a fact that the assessee Company izself 
has not run any business in colliery; the 
facts show. that these sub-leases were 
' granted to colliery companies who work- 
ed the colliery or undertook to work the 
coal mines. The order of the Tribunal 
-records the facts that such well-known 
colliery companies as the Barakar Coal 
Co., Ltd, the East Barakar Coal Co., Ltd, 
Kaiora Coal Mines Ltd., were’ and are 
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the sub-lessees under the sub-leases 
granted by the assessee. Although there- 
fore the assessee company was not itself 
running a colliery business yet thera can 
be a business of working the mines 
through the agency or the sub-_eases 
granted to the colliery companies. It 
may not therefore appear that because the 
Company was not running a colliery busi- 
ness or because the assessee Company 
was only granting numerous sub-leases to 
colliery companies that it could not be 
said to be carrying on a trade or a busi- 
ness. 


19. But the fundamental uneni 
on behalf of.the assessee Company is that 
this letting or granting of sub-leases was 
not done as a trade or a business kut as 
owners of property and for the mainten- 
ance and preservation of the family and 
coparceners who constituted this assesseé 
Company. It will therefore be necessary . 
to examine this basic contention of the 
assessee whether the object was of family 
maintenance or of trading. Before we 
proceed to a detailed examination of this 


. point it will be appropriate to say that 


trading and family maintenance can 
equally co-exist and it may not be vossi- 
ble to separate the one from the other 
i.e., family maintenance from the trede in 
such a manner as to separate the sheep 
from the goat. This is an aspect of some 
importance, for in India joint family - 
businesses have turned into limited com- 
panies and landlords into industrialists. 
In this era of transition in India it may 
well be said that this branch is crossing 
twilight frontier between 
feudalism and industrialisation. This inter- 
penetration between the landlord’s rights 
over the land as owner and his rights as 
the member .or shareholder of a Company 
in the use of such land creates many fac- 
tual and legal complications whick will 
be seen from the decided cases which we 
shall presently, analyse. a 


20. The considerations which mili- ` 
tate against treating this private limited 
company as a purely family affair for the 
maintenance of the family and the pre- 
servation of the family assets in order to 


„exclude it from being a trading concern 


should now be examined. First, th2 ob- 
jects of the Company appearing in - the 
memorandum of the assessee are clearly 
commercial and trading in their charac- 
ter and. import. They expressly say that 
the object is to “traffic” in land and to 
“traffic” by way of. sub-lease and to en- 
courage “trade and traffic’ therein. See 
these expressions in clause 3(b) of the 
objects clause of the memorandum. It 
is also:an expressly declared object of the . 
assessee to carry on the trade or business 
of colliery proprietors, coal dealers (see 
clause 3{e) of the objects clause of the 
Memorandum of the assessee). -The other 
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clauses which have already been cited at 
the beginning of this judgment leave little 
' room for doubt that it is a trading Com- 
pany. Secondly, if this Company was in- 
tended only for preservation of the main- 
tenance of the family and the preserva- 
tion of the family assets, then the ques- 


tion arises whether actually and in fact . 


‘this is what the Company does. We find 
it difficult to hold that this is what the 
Company does because (a) a joint family, 
specially such as the Ukhara Zamindars, 
who, we are told by the learned counsel 
for the assessee, constitute a Mitakshara 
joint family, is not a static concept and 
every birth or addition in the family 
creates a right in the Mitakshara copar- 
ceners under the Hindu Law. There is 
no recognition either in the Memorandum 
or in the Articles, which we have scanned 
very carefully, to suggest that any right 
or share is given to such new advents to 
the family. The incorporation of this 
Company only gives those persons who 
are shareholders the right to manage the 
Company and there is no provision that 
other members of the family who would 
be born or coming thereafter would be in 
any way a shareholder or entitled to any 
sub-division of the shares and if that 
were so, then the share register will have 
to be changed or altered by these births 
and additions and filed with the Regis- 
trar of Joint Stock Companies under the 
Company Law showing the new share- 
holders and the amount of their shares. 
That will make the management of the 
Company impossible and. its constitution 
odd. Therefore, this Company cannot 
prima facie be said to be for the preser- 
vation of the family assets or the main- 
tenance of the family. We are leaving 
aside the other considerations of Hindu 


Law in this connection, such as, rights of 


residence and rights of Hindu widows in 
the joint family which will create more 
complications in the Company concept and 
for which ‘there is also no provision made 
in the Memorandum or in the Articles; 
(b) The declaration of dividends and the 
creation of profits and the payment of 
dividends out of such profits. A family 
or an individual owner of land or.a group 
of: such owners do not declare dividends. 
Declaration of dividends out of profits. 
would therefore indicate that this is a 
trading concern and not a mere family 
concern exercising rights of members of 
family over their own lands as owners 
by granting sub-leases to colliery compa- 
nies; (c) The terms and conditions of the 
creation of the reserve fund under the 
specific Articles. which we have already 
quoted ‘would also indicate that this is 
a trading Company trading and trafficking 
in granting sub-leases, and making an 
income therefrom by _ rents, royalties, 
salamis and premia. Normally the very 
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notion of a reserve fund under the Com- . 
pany management of this nature is for 
expansion and development and ` reading 


` Article 124 of the Articles of this assessee 


such a conclusion is justified that it is so 
in this case; (d) ordinarily the formation 
of a company is intended for trade and 
commerce and-for earning profit and in- 
come. The twenty-first edition of Pal- 
mer’s Company Law at page 3, Chapter 1 
puts forward this concept by saying, 


“the .-Company limited by shares is 
undoubtedly the most important legal 
form of business organization; in its 
various forms it is adopted by all kinds °° 
of business large and small” 


and again at page 20, “the Companies 
Acts place a very great variety of forms 
of Company at the disposal of business- 
men”. Ordinarily a Company including a 
private limited company under the Com- 
panies Act is not a family institution or 
organization to exercise rights of owner- 
ship but primarily and fundamentally for 
carrying on trade, business or commerce 
and for earning profit. Apart from this 


‘basic concept of a Company for the pur- 


pose of trading, certain sections of the 
Companies Act, 1956 are also illustrative 
of this idea. For instance, the expression 
“carrying on business” in Section 11 of 
the Companies Act, 1956 and the same 
expression “carrying on business? with 
less than minimum members in Section - 
45 of the Companies Act, 1956, . Section 
149 putting restrictions on “commence- 
ment of business”, Section 433(e) of the 
Companies Act penalizing failure to 
“commence business” within a year as a 
ground of winding up and Section 542 
of the Companies Act imposing liability 
for fraudulent conduct of “business”. 
Diverse sections of the Companies. Act, 
1956 are stamped with the concept of 
‘carrying on business’. Ordinarily there- 
fore one would not think of an incorpo- 
rated Company under the Companies 
Act, 1956 to be an institution for the 

maintenance of the family or preserva- 
tion of the family assets. We are not 
unmindful of Section 25 of the Companies 
Act, 1956 but this section is also primarily 
against treating companies as families. 
This section deals with the power to dis- 
pense with the word “limited” inthe 
name of charitable or other company. 
The concept of charitable: or other com- . 
pany is made clear in Section 25 (1) (a) 
and (b) indicating a limited company for. 
promoting commerce, arts, science, reli- 
gion, charity or any other useful object 
and which intends to apply its profits, if 
any, or other income in promoting its 
objects and to prohibit the payment of 
dividends to its members. Obviously the . 
present assessee Company cannot claim 
that it is a company for the promotion 
of religion or charity or art or science 
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and in any event far from prohib:-ting 
payment of dividends to its members it 


allows. payment of dividends by its Arti- 
cles and has in fact done so. 


- 2i Section 25(6) of the Compeénies 
Act provides that it shall not be necessary 
for a such a Company under Section 25 
to use the word “limited” or the words 
“private limited” as any part of its mame 
unless its Articles otherwise provide. 
This assessee Company however, joes 
not come within this concept because it is 
a private limited company and is desig- 
nated and -registered as such under the 
Companies Act, 1956. Because it is a pri- 
vate limited company, naturally trarsfer 
of shares ‘is restricted under the usual law 
on that point. 


22. On these considerations we are 
unable to accept . the conclusion of the 
Tribunal that this Company being form- 
ed for the taking over of the assets of 
the family and for the good management 
of the family estate and because its share- 
holders to start with were the members 
of the family, cannot or could not Fe a 
trading concern in the particular facts 
and circumstances of this reference. We 
are also unable to agree with the con2lu- 
sion of the Tribunal that only the fact 
that the Company agreed to pay a quit 
rent of Rs. 100 only to the family besides 
the rent payable for the estate to the 
superior landlords was enough to hold 
that the Company was formed for the 
better management of the family. The 
Tribunal apparently forgot to notice the 
outstanding feature of this Company of 
payment of annual dividends out of pro- 
fits made by this Company and at a zate 
profitable enough to be 25 per cent. 


23. This will be the proper stage 
to consider. some of the, decided autho- 
rities on this point. The case on which 
strongest reliance was placed by Mr. 
- Burman, learned counsel for the assessee, 


is P, K. N. Co., Ltd. v. Commr. of Income- . 


tax, Madras, a decision of the Madras 
High Court in (1963) 47 ITR 195 (Mad) 
and affirmed by the Supreme Court in 
- 60 ITR 65 = (AIR 1966 SC 1256) as 
Commr. of Income-tax, Madras v. P. K 
N. Co., Ltd. The partners of a firm all- 
ed P. K. N. formed a private company 


and transferred to that company their ' 


properties situated in. Malaya which pro- 
perties consisted of several acres of rub- 
ber and cocoanut plantations which did 
not form a compact block and also vacant 
sites and houses. The Company sold 
some of these properties and this ques-ion 
arose regarding.taxation of the sale, pro- 
ceeds. It was found as a fact in that 
case that the Company sold the outlying 
properties owing to Communist disturb- 
ances and difficulty in managing trhem 
and that was a fact which was not. con- 
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troverted by the revenue. It was also 
found as a fact in that case that what 
was sold was the uneconomic plots. The 
membership. of this Company: wes re- 
stricted by the Articles of Association to 
the members of the P. K. N. family. The 
Madras High Court came to the conclu- 


_sion that the Company was formed for 


the purpose of conserving the. family 
assets and was employed in the business 
of planters from which it derived a very 
large income but there was no meterial 


_ to hold that the Company carried on the 


business of dealing in properties. The 
Madras High Court also was of the view 
that the mere- circumstance that the 
memorandum gave power to the Com- 
pany to deal in properties was not deci- 
sive of the question and was of the view 
that the mere’ fact that a person owns 
a large estate and chooses to sell portions 
of it year after year cannot lead t the 
conclusion that he was doing so in pur- . 
suit of a business of dealing in properties. 
The emphasis in the decisior: of the Mad- 
ras High Court was, (1) where dealing 
in properties is stated to be-one of the 
many objects of a.company that may 
create an initial presumption that the 
course of dealing was in the nature of a 
business, (2) but nevertheless before pro- 
fits made by the Company could be tax- 
ed, it has to be found that the Company 
actually engaged itself in the business of 
dealing with properties and such a find- 
ing could not rest solely on one of the 
many objects stated’ in the memorandum 
but must rest on other indicia attendant 
upon the course of the business engaged 
in by the Company. In our case a very 
significant index is the payment of divi- 
dends end the creation of a reserve fund 
two factors which were absent in the 
P. K. N. case. When this P. K. N. case 
came up to the Supreme Court, 60 ITR 
55 = (AIR 1966 SC 1256), the Supreme 
Court emphasised certain particular facts. 
They were that the primary object cf the 
Company was to take over the assets of 
the firm, to carry on the business of 
planters and to earn profits by the sale 
of rubber but the acquisition o2 the 
estates was not for the purposes of carry- 
ing on business in real estate. It also 
emphasised the fact that the incidental 
sale of uneconomical or incor.venient plots 
of land could not convert .what was 
essentially an investment into a business 
transaction in real estate. There is no 
such feature in the present reference be- 
fore us and far from the suk-leases being . 
uneconomical and inconvenient, the facts 
in the’ particular reference before us show 
that they” were highly profitable and 
which vielded dividends at the rate of 
25 per cent per annum on tke shares and 
with fairly large profits. The Supreme 
Court also emphasised the principle that 
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the question whether in purchasing. and 
selling land the taxpayer enters upon a 
business activity has to be determined in 
the light of the facts and circumstances 
of each case and it was observed that 
the purpose or the object for which it 
was incorporated where the taxpayer was 
a-‘Company might have some bearing- but 
was not decisive, nor was the circum- 
stance that a single plot of land was 
acquired-and thereafter sold is decisive. 
In fact, the Supreme Court said that 
even profit motive in entering into a 
‘transaction is also not a decisive factor. 


Mr. Burman has used this authority to. 


support his arguments for the assessee in 
the present reference before us. What 
the Supreme Court says in that decision 
is that one particular or single factor like 
the memorandum or the listing of many 
objects in the memorandum or a single 
transaction or profit motive individually 
by itself may not be decisive of the 
= question whether the Company is a trad- 
ing company or a family concern. But 
the Supreme Court does not say in their 
decision that cumulatively if all the facts 
are taken together such a concern could 
not be a trading concern. We have set 
out the special facts and circumstances, 
in the present reference before us, parti- 
cularly the payment of dividend and the 
creation of the reserve fund. It is, in 
our view, a wrong use of this Supreme 


Court authority to say that because the ` 


Court held that certain factors indivi- 
dually were not decisive, those factors 
were not relevant or cogent for purposes 
of consideration and ultimate decision on 
this point. We need only quote the ob- 
servations of Finlay, J. in St. Aubyn 
Estates Ltd. v. Strick, (1933) 17 Tax Cas 
412 at p. 419 saying: 


“When one looks at the memorandum 
and articles, when one looks at the in- 


ception of the Company, when one looks. 


at what the Company in fact did, it did 
in fact purchase, it did in 
it did in fact sell and it did in fact make 
profits by selling. When one looks at 
all those circumstances, I think it is im- 
possible to say that they do not consti- 
tute evidence upon which a Tribunal of 
fact might arrive at a conclusion that 
here there was a trade being carried on”. 
In fact, Shah, J. who was delivering this 
judgment for the Supreme Court summa- 
rised the law that was enunciated by this 
decision at p. 73 (of ITR) = {at p. 1260 of 
AIR) in these terms: 


' "These cases “merely illustrate that 
the nature of the transaction must be 
determined on a consideration of all the 
circumstances, and the fact that a trans- 
action is within the powers of a trading 
Company is relevant but has, standing 
alone, not much significance.” 
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24: On the other side for the reve- 
nue, Mr. Pal however relies on another 
Supreme Court decision in. Karanpura 
Development Co. Lid. v. Commr. of 
Income-tax, West Bengal, 44 ITR 362 
= (AIR 1962 SC 429). That case also 
has many similarities with the present 
reference before us. There the assessee 
was a company.. It had objects of ac- 
quirirg and disposing of underground 
coal mining rights in certain coal fields 
and the objects also enumerated other 
works such as coal raising but the asses- 
see restricted its activities to acquiring 
coal mining leases over large areas, deve- 
loping them as coal fields and then sub- 
leasing them to collieries and other com- 
panies. In that case the Company never 
worked the coal fields with a view to 
raising coal, nor did it acquire or- sell 
coal raised by the sub-lessees. There also 
the assessee realised salamis as in the 
present reference before us. The ques- 
tion there was also whether the amounts 
received by the assessee as salami for 
granting sub-leases constituted a trading 
receipt in its hands and the profits there- 
from was assessable to tax under the 
Indian Income-tax Act, 1922. The 
Supreme Court in that case came to the. 
conclusion that the transactions of ac- 
quiring leases and granting sub-leases 
were in the nature of trading within the 
objects of the Company and not enjoy- 
ment of property as land-owner. There 
was no sale of its fixed capital at a pro- 
fit. In acquiring the head leases and 
granting the sub-leases, the assessee Com- 
pany carried on a business and the 
amounts received by way of salami were 
trading receipts and the profits therefrom 
were liable to income-tax. 


25. The essential principle and 
ratio of that decision on this particular 
point of distinction between the exercise 
of rights of ownership of the property 
and carrying on a business in respect of 
that property was made clear by the fol- 
lowing observations appearing at p. 377 
(of ITR) = (at p. 438 of AIR):— 


“Ownership of property and. leasing 
it out may be done as a part of business, 
or it may be done as land-owner. Whe- 


. ther it is the one or the other must 


necessarily depend upon the object with 
which the act is done. It is not that no 
Company can own property and enjoy 
it as property, whether by: itself or by 
giving the use of it to another on rent. 
Where this happens, the appropriate head 
to apply is “income from property” (S. 9), 
even though the company may be doing 
extensive business otherwise. But a 
company formed with the specific object 
of acquiring properties not with the view 
to using them as property but selling 
them or turning them to account even by 
way of leasing them-out as an integral 
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part of its business, cannot be said to 
treat them as land-owner but as trader. 
The cases which have been cited in this 
case both for and against the assessee 
Company must be applied with this dis- 
tinction properly borne in mind. Ir de~- 
ciding whether a Company dealt with 
its properties as owner, one must see not 
to the form which it gave to the transac- 
tion but to the substance of the matter.” 


26. The Supreme Court by hose 
observations expressed the principle in a 
nutshell, It is not the form but the sub- 
stance of the matter which has to be exa- 
mined. On a question like this, it has to 
be analysed what exactly the Company 
is doing. No one particular feature may 
be decisive but the total effect of diffe- 
rent considerations should be borne in 
mind. Again, the Supreme Court after 
discussing authorities on the point in that 


case observed at p. 370 (of ITR) = tat p. 
434 of AIR) as follows: 
"+ ** the deciding factor is not 


ownership of land or leases but the nature 
of the activity of the assessee and the 
‘nature of the operations in relation to 
them. The objects of the Company must 
ee be kept-in view to interpret the acti- 
vi 


27. 
to say as Mr. Burman for the ascessee 
tried to suggest that the objects o= the 
Company were not relevant. They are 
relevant but they may not be decisive in 
a particular case. 


28. The Supreme Court decision in 
44 ITR 362 = (AIR 1962 SC 42%, is 
also relevant and significant on the point 
for decision we have. in the present refer- 
ence in other ways. Reliance had been 
placed by Mr. Burman for the assess2e on 
the Privy Council decision in KamaEshya 
Narain Singh v. Commr. of Income-tax, 
11 ITR 513 = (AIR 1943 PC 153), speci- 
ally in connection with. the distirction 
between sums received as royalties and 
salamis. Mr. Burman relied on the ob- 
servations of the Judicial Committes at 
p. 519 (of ITR) = (at p. 156 of AIR) where 
it was said: 


“The salami has been, rightly in their 
Lordships’ opinion, treated as a capital 


receipt. It is a single payment mače for 


the acquisition of the right of the lessees 
to enjoy the benefits granted to them by 
the lease. That general right mey be 
properly regarded as a capital assez and 
the money: paid to purchase it may pro- 
perly be held to be a payment on capital 
account.” 
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It would, therefore, be wrong. 


In explaining those observations of. 


the Privy Council the Supreme Court ob- 
served at p. 869 (of ITR) = (at p. 433- of 
AIR) as follows:— 

“In that case the general righ:, in 
effect, was sold by the proprietor cf -the 
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estate. In his hands as a land-owner, 
the coal bearing lands were properties 
and when he sold the right to the lessees: 
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_to enjoy the benefits,-he sold his property 


but he was not doing business. The pro- 
prietor parted with the general right, but 
in his hands it was not the stock-in-trade 
of any business. In his hands the lands 
are the rights in respect cf them were 
property, but that character did not 
necessarily continue in the ‘hands of his 
lessees. If the lessees treatad these lands, 


‘ so to speak, as the stock-in-trade o? their 


business and turned them to account at 
a profit, the profit so gained may ulti- 
mately be considered as the profit of 
business.” 


29. This is the crucial point and 
the dividing line. On the facts of the 
present reference before us, the creation 
of sub-leases and the use of such interests) ` 
in land make it clear that the assessee 
was using them as its stock-in-trade, So 


-far as this assessee Company is concerned, 


these leasehold interests are the circulat- 
ing capital or the stock-in-trade. There 
is no other circulating capital or stock-in- 
trade. There cannot ordinarily be a com- 
pany without any circulating capital or 
stock-in-trade. . On this point alsc, an- 
other observation of the Supreme Court i in 
44 ITR 362 = (AIR 1962 SC 429) is rele- 
vant which is in the following terms at 
p. 368 (of ITR) = (at p. 432 of AIR): 


“But whatever “income” may include 
or mean, it is however clear that ‘t does 
not include fixed capital or the realising 
of fixed capital by turning it into some 
other form of capital or money. Fixed 
capital is something which the owner 
keeps in his possession but turns to pro- 
fits; circulating capital, however, is turn- 
ed over in the process of profit making. 
It may sometimes happen taat in the pro- 
cess of production, fixed capital may be 
consumed or wasted, but that is a reduc- 
tion of capital and not an expenditure in 
the business claimable as an allowznce in 
the reduction of the assessable income in 
the shape of profits of the business.” 

30. In this connection, the cele- 
brated observation of Romar, L. J. in 
the Golden Horse Shoe (New) Lid. v. 
Thurgood, (1934) 18 Tax Ces 280 at p. 300 


-should be noticed: 


“Unfortunately, however, it is not al- 
ways easy to determine whether a parti- 
cular asset belongs to the cne category or 
the other. It depends in no way upon 
what may be the nature of the asset in 
fact or in law. Land may in certzin cir- 
cumstances be circulatin g capital. A 
chattel or a chose in action may be a fix- 
ed capital. The determining factor must 
be the nature of the trade in which the 
asset is employed. The land upon which 


- a manufacturer carries on his business is 


part of his fixed capital. The land with 
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which a dealer in real estate carries on 
his business is part of his circulating 
capital.” . 


31. In the facts of the present re-_ 


ference before us, there is no-escape from 
the conclusion that the circulating capital 
of this company is the sub-leasehold 
rights in these lands when the company 
was using them to earn income, rent, 
royalty, salami and premium. That was 
“trafficking” in land and sub-leases within 
the meaning of the objects clause of this 
assessee company. 

32. The question raised in this re- 
ference relates to the. total amounts 
received by the agsessee as salami, pre- 
mia and compensation. These three con- 
cepts of salami, premia and compensation 
are relevant on the controversy between 
the capital and revenue receipts. Having 
regard to our decision that this company 
is a trading company. and that - its assets 
are trading assets which it is using to 
earn income, the character of salami, 
premia or compensation has’ lost much of 
its. importance. -But even then it will be 
necessary to discuss the law and the 
authorities on this point. 


33. On behalf of the assessee, Mr. 
Burman has relied on certain decisions to 
support his argument that salami is al- 
ways a capital receipt. It is not like 
rent or royalty. In Board of Agricultural 
Income-tax, Assam v. Sm. Sindhurani 
Chaudhurani, AIR 1957 SC 729 the 
Supreme Court had to consider a point 
-under the Assam Agricultural Income-tax 
Act. Kapur, J. in delivering the judg- 
ment of the Supreme Court in that case 
observed at p. 733:— 


: “Salami is thus not rent and both 
parties have proceeded on that basis and 
it could not be called revenue within the 
meaning of the word used in the defini- 
tion of agricultural income under Section 
2(1) (a) of the Act because it was a pay- 
ment to the landlord by the tenant as a 
ccnsideration for the transfer of a right 
in zamindari lands. owned by the land- 
lord. It has, therefore,-. all the charac- 
teristics of a capital payment, and is not 
revenue,” 
The Supreme Court noticed iie Privy 
Council decision in 70 Ind App 180 at p. 
180 = (AIR 1943 PC 153 at p. 156) and 
the observations of Lord Wright therein 
to the effect that salami is rightly treated 
as a capital-receipt. The Supreme Court 
in the Karanpura decision, 44 ITR 362 = 
{AIR 1962 SC 429) also noticed that ob- 
servation and which we have already 
cited. In Sindhurani’s case, AIR 1957 SC 
729 the Supreme Court also noticed .the 


decision of Harries, C. J. in Province of- 


Bihar v. Pratap Udai Nath Sahi Deo, 
ILR 20 Pat 699 at p. 722 = (AIR 1941 Pat 


289.at p. 294) (SB) corresponding to 9 ITR . 


313. There Harries, C. J. observes in the 
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report of the case in 9 ITR 313 at p. 328 
= (AIR 1941 Pat 289 at p. 294) (SB) as 
follows: 


“Salami may in éertain cases be re- 
Zarded as payment of rent in advance 
and in such cases the salami could rightly 
be regarded as income. Where, however, 
salami cannot be regarded as payment of 
rent in advance, it cannot be regarded | as 
income and would, therefore, not be tax- ° 
able. In the present case as I have 
stated, no facts are given relating to any 
particular payment of salami. It is for 
the income-tax authorities to show that 
there do exist facts which would make 
the salarni income. Prima facie, salami 
is not incom2, and it is impossible upon 
the facts as stated to say that the salami 


‘received by either assessee in this case 


zonstitute part of their income and, there- 
fore, assessable to agricultural income- 
tax.” 


The tenor of this decision appears to be 
shat it is not an absolute proposition of 
law that salami is always a capital receipt 
and not a revenue receipt. The question 


` will depend in each case on the nature of 


she salami. If it is an advance payment 
>f rent, then it is taxable. But if it is a 
Srice for parting with the right of the 
landlord or of the zamindar, then it neces- 
sarily is a capital receipt. It is,therefore, 
necessary for the Tribunal in such cases 
zo be very careful on the finding of fact 
‘when questions of salami arise to analyse 
she nature of the salami and to find out 
whether it is an advance payment of rent 
>r not. Prima facie, the onus is on the 
-evenue authorities to bring an amount 
within the notion of income before it can 
5e assessed to tax and, therefore, salami 
as such will not be taxable unless is is 
a salami in the nature of an advance pay- 
ment of rent. Salami is a very generic 
-erm and cov ers a multitude of concepts. 
Therefore,-.it is all the more necessary in 
each case of salami to find facts to deter- 
mine what was the salami for and what 
was its nature. The other decision on 
which Mr. Burman for the assessee relied 
ts Maharaja Chintamani Saran Nath Sah 
Deo v. Commr. of Income-tax, Bihar and 
Orissa, 41 ITR 506 = (AIR 1961 SC 732). 
-n that case the assessee received certain 
amounts for four licences granted to dif- 
“erent parties to prospect for bauxite and 
she periods of the licences were six 
months in two cases and one year in the 
other two. Under those licences the 
Heensees were granted the right to enter 
upon the land to prospect, . search and 
mine, quarry. bore, dig and prove all 


-bauxite lying in or within the land and 


for that purpose the licensee had the 
right to dig vits, shafts, borings and to 
remove, take away and appropriate sam- 
ples and specimens of bauxite in reason- 
able quantities not exceeding 100 tons in 


we 
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the aggregate. The Supreme Court came 
to the conclusion on those facts thai. the 
licence was not merely a grant of the use 
of the capital’ of the assessee but it was 
really a grant of a rigkt to a porticn of 
the capital ‘in the shape of a general zight 
fo the capital asset. Therefore, 
Supreme Court came to the conclusion 
that the amounts received by the assessee 
were capital receipts and were not assess- 
able to income-tax. There also the 
Supreme Court emphasised the prinziple 
at p. 512 (of ITR) = (at p. 736 of AIR): 


“The question which has to be decided is 


what was the nature of the transaction.” 


34. It will nót be inappropriate in 


this connection to refer- to some statutes. 
Section 105 of.the Transfer of Prorerty 
Act, which does not apply to this cas3, in 
defining a lease says, inter alia, 


“the transferor is celled the lessor, 
the transferee is called the lessee, the 
price is called the premium and the 
money, share, service or -other thing to 
be so rendered is called the rent. 
aoe definition of a lease in Section 105 
is that 


“a lease of immovab_e is a transfer of 
a right to enjoy such property, made for 
certain time, express or implied, or in 
perpetuity, in consideration of a price 
paid or promised ete.” 


That price is called the “premium” under 
the Transfer of Property Act. Section 74 
of the Bengal Tenancy Act which has 
some relevance to the present reference 
declares all impositions upon -tenants 
under the denominations of _abwab, 
mathat or other like appellations, in addi- 
tion to the actual rent, to be illegal and 
all stipulations and reservations of the 
payment of such shall be void. It does 
not, however, mention premium unless it 
is something in addition to the actual 
rent which is rendered illegal within the 
_ meaning of Section 74 of the statute just 

quoted. These definitions, however, are 


- not helpful for the present purpose and. 


we do not need to pursue them any 
further. 


35, But there is one point of defi- 
nition which Mr. Pal for the Revenue 
tried to make and that was that all these 
cases were really cases of landlords and 
owners of properties where this queszion 
of salami and its character 
cussed. The present case is from that 
point of view different. Once it is held. 
as we have held, that the Company is 


a trading company and it is using trad- | 


ing ‘assets, then making an income by the 
use of such trading asset even thougt. in 
the name of salami or 
necessarily be revenue and not a carital 
receipt and that finding, which we have 
arrived at, is not parting with the carital 
asset af all but is using a trading aeset 
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the 


were ‘lis-. 


premia weuld . 
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to earn an income which is called by the 
name of salami or premium. Ii is a 
business of this assessee Company to earn 
salami or premia by the use of its lease. 
hold rights by the grant of sub-lezses to 
make this income. This in our view is 
plainly indicated by the decision of the 


Supreme Court in 44 ITR 362 = (AIR 


1962 SC 429) and by the observations of 
Romer L. J., quoted above where it was 
pointed out, a land could be a stock-in- 
trade and a circulating capital. We have 
arrived at the conclusion that the asses- 
see’s rights in land in this case are such 
a stock-in-trade or a circulating capital 
for this assessee Company. 


36. The only other concept that 
remains to be discussed is the concept of. 
compensation. As already indicated here 
a certain amount of money in this case 
was compensation received by the asses- 
see Company by reason of the acquisition 
under the ‘Land ` Acquisition Act. Mr. 
Burman batted on a very strong wicket 
on this branch of the argument that com- 
pensation of this nature from compulsory 
land acquisition is always regarded as 
capital on the authority of four decisions 
which we shall briefly notice now. They 
come from different High Courts of Cal- 
cutta, Madras, Assam and Nagpur. The 
Calcutta High Court in Calcutta Electric 
Supply Corpn. v. Commr. of Incom=-tax, 
West Bengal, AIR 1951 Cal 151 cərres- 
ponding to 19 ITR 406 held that where 
an assessee received a price or compen- 
sation for a plant compulsorily acquired 
by the Government it was a capital 
receipt and not taxable as an income on 
the ground’ that this was not really a 
voluntary sale as between a buyer and a 
seller. In that case what had happened 
was that the Government during the war 
requisitioned an electricity generating 
plant of the’ assessee under the Defence 
of India Rules which the assessees were 
not willing to sell but was forced -o do 
so. The compensation that the Govern- 
ment paid to the assessee: was in such cir- 
cumstances held not to be revenue. The 
next case on which Mr. Burman for the 
assessee relied was. a decision of the 
Madras High Court in Shanmugha Raje- 
swara Sethupathi v. Income-tax Officer, 
Karaikudi, (1962) 44 ITR 853 (Mad). 
There the estate of an assessee was taken 
over by the Government under the Mad- 
ras Estates (Abolition and Canversion into 
Ryotwari) Act and a certain sum was paid 
by way of advance compensation to the 
assessee. The Madras High Court came 
to the conclusion that the interim pay- 
ment of compensation cannot retair. the 
character of income from the estate in 
spite of the fact that its quantum was 
determined in relation to the net annual 
rent or income. The conclusion of the 
Madras High Court was that this receipt 
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was of a cavital nature and not liable to 
income-tax. This was, however, nct the 
case of an acquisition of a trading asset 
of a company as in the. present case be- 
fore us but it was the acquisition of the 
land belonging to a zamindar. Similarly 
the Assam High Court in Raja B. N. 
Bhup v. Commr. of Income-tax, Assam, 
57 ITR 257 = (AIR 1966 Assam 44) came 
to the conclusion that interim -annual 
payments made under Section 20(2) of 
the Assam State Acquisition of Zamin- 
daries Act to the outgoing proprietor was 


capital receipt and not an income or reve- ` 


nue receipt. This was also the case of 
the acquisition of the land belonging to 
a zamindar and not acquisition of a trad- 
ing asset belonging to a trading Com- 
pany. The Nagpur High Court in Commr. 
` of Income-tax, M. P. & Bhopal v. N.J 
Naidu, 25 ITR 223 = (AIR 1953 Naz 274) 
had occasion to deal with the case of an 
assessee carrying on the business of exhi- 
biting cinema pictures at theatres held 


on lease of the premises for a period of ten’ 


years. There the assessee had equipped 
the premises with machinery and furni- 
ture and carried on his business there. 
Before the expiry of the lease the premises 
was acquired for the Nagpur Improve- 
ment Trust and the assessee was paid 
certain sum in cash by way‘ of compen- 
sation for determination of the lease which 
was in addition to a certain sum payable 
to the owner of the premises. On these 
facts the Nagpur High Court came to the 
conclusion that payment to the assessee 
was a solatium for the compulsory ac- 
quisition of his rights under the lease and 
therefore compensation | for the loss of 
capital assets and not income and -there- 
fore not licble to tax. As will be seen 
from the observations at p. 226 (of ITR) 
= (at p. 275 of AIR) of the report, there 
the Nagpur High Court came to the con- 
clusion that it was a capital asset and 
therefore the -conclusion was inevitable 
that the cormpensation was capital and not 
revenue receipt. Here, however, on the 
facts we have found that this is not a 
capital asset at all but a trading asset. 
This disposes of the cases on which Mr. 
Burman for the assessee relied. We 
shall, however, notice one authority of 
the Punjab High Court on which Mr. Pal 
for the revenue relied on this point. That 
is the decision in Raj. Kishen Prem 
Chandra Jain v. Commr. of Income-tax, 
35 ITR 590 = (AIR 1959 Puni 63). There 
the Punjab High Court holds that the 
excess of compensation paid to a person 
who carries on a real. estate business in 
respect of land compulsorily acquired by 
the Government under the Land Acqui- 
sition Act, 1894, over the cost to him of 
the land, is income in his hands and 
assessable to income-tax. The importance 
of this decision for the purpose of the 
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present reference. lies in this fact only 
that here the Court was dealing with the 
case of a real estate business in respect 
of land. In the present reference we 
have also come to the conclusion that the 
assessee is a trading Company dealing 
with trading assets. 


37. The. problem in the present 
reference before us is more akin to the 
principle laid down in the House of Lords 
decision in Commr. of Inland Revenue v. 
Newcastle Breweries Ltd., (1927) 12 Tax 
Cas 927. In that case, rum was acquired 
by the Admiralty under a compulsory 
acquisition and there was no doubt that 
the transaction was in the nature of a 
compulsory acquisition though even- 
tually the amount which the Government 
was to have to pay was fixed in a certain 
proceeding. It was, nevertheless, held 
there that the sum received was a profit 
arising from the Company’s trade. While 
the trading Company uses its trading 
assets, and the sub~leasehold interest for 
the trading assets of the assessee Com- 
pany in this case, then their acquisition 
must necessarily mean revenue for the 
trading Company. Such a compensation 
even though it is a compulsory acquisi- 
tion can no longer be a capital receipt. 


38. Before we conclude, we need 
only make a bare reference to another 
decision of the Patna High Court in Trad- 
ers and Miners Ltd. v. Commr. of Income- 
tax, Bihar and Orissa, 27 ITR 341 = 
(AIR 1955 Pat 113), to which reference 
was made on behalf of the assessee. There 
in that case the assessee let on lease for 
99 years a portion of a zamindari ac- 
quired by it relating to surface rights 
together with mica mines located in that 
area and the consideration for the lease 
was the payment of a salami and a re- 
served rent per year.. The Patna Higt 
Court came to the conclusion that the 
lease was a transfer of a capital asset 
within the meaning of Section 12-B 9! 
the Income-tax Act and the account: 
arising therefrom were rightly taxed a: 
capital gains. There again it was a case 
of zamindar getting a compensation or 
the acquisition of his land by the Gov- 
ernment and it has to be distinguishec 
from the present reference where we havi 
come to the conclusion that the assessee 
is a trading Company dealing with it: 
trading assets. 


39. For these reasons and the 
authorities discussed above, we hold tha’ 
the Tribunal was not justified in exclud. 
ing the sums of Rs. 22,197, Rs. 1,38,47¢ 
and Rs. 73.327 from the total income o: 
the assessees for the years 1953-54, 1954- 
55 and 1955-56. We answer the questior 
in the negative in favour of the Revenue 
No order as to costs. 
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T. K. BASU, J.:— 40. I agree. 
Answer in the negative. 
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AIR 1971 CALCUTTA 137 (V 58 C 22) 
AMARESH ROY AND BAGCHI, JJ. 
Sailaja Kanta Mitra and others, Ap- 


pellants v. State of West Bengal, Respon- 
dent. 


A. F. O: D Nos. 326 and 336 of 1955 
(with Cross-objection) and Revn. ~ases 
Nos. 2535, 2562, 3006, 2007, 3010 to 3013, 
3423, 3425 to 3431 and 3809 of 1955, D/- 
29- 6-1970. 


Civil P. C. (1908), Ss. 141, 115 aa 4 
—~ ‘Court of civil jurisdiction’ and ‘Court 
subordinate to High Court — Meaning of 
-— Arbitrator under Defence of India Act 
(1939) —- Whether comes within thos= ex- 
pressions — Whether revision lies against 
his decision. . (Defence of India Act (1939), 
S. 19 — Rules under as framed by Gov- 
ernor of Bengal, Rr. 6, 20 and 19). AIR 
1952 Mad 45, Dissented from. 


The combined effect of Sectior 141 
of the Code of Civil Procedure read with 
Section 19, sub-section (1), clauses (b), 
(e), (£). (8), sub-sections (2) and (3) of 
the Defence of India Act, 1939 anc the 
Rules regarding Arbitration for settle- 
ment of compensation payable under Sec- 
tion 19 of the Defence of India Act, 1939, 
framed by the Governor of Bengal, is to 
make an Arbitrator under the D. I. Act, 
1939 so far as Bengal (now West Beagal) 
is concerned, a Court of civil jurisdiction 
‘that shall have the like powers and shall 
follow the like procedure as the Court 
has and follows in the exercise af its 
ordinary original civil jurisdiction under 
the Code of Civil Procedure, 1908: AIR 
1967 SC 1494 & ATR 1944 Cal 247, Follow- 
ed; AIR 1952 Mad 45, Dissented from. 

(Pare .17) 


Its award is binding on the perties 


unless appealed’ against and it is enforce-. 


able in the same manner and to the same 
extent as a decree of a Civil Court and it 
shall be deemed to be a Court. (Para 17) 


- The expression “shall be deemed to 
be a Court” occurring in R. 20 invests the 
Arbitrator under the Defence of India 
Act, 1939 in view- of Rules 6 and 2C of 
the Bengal Rules, with the full status of 
a Court of civil jurisdiction: AIR 1930 
PC 54 & 1952 AC 109, Rel. on. (Pare 19) 

When a right of appeal is created by 
a statute against the dezision either of a 
Tribunal or of a Court of original civil 
jurisdiction to the High Court, the Tribu- 
nal or a Court of original civil jurisdic- 
tion becomes “a Court subordinate tc the 
High Court” within Section 115 of the 
Code of Civil Procedure. ' (Pare. 23) 
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Sailaja Kenta v. 


» Civil Courts 


Cases Referred: 


State of W. B. [Pr. 40] Cal. 137 


It is true that the Arbitrator under 
the Defence of India Act, 1939 read with 
the Bengal Rules is not a civil Court with- 
in the categories of Civil Courts under 
Section 3 of the Bengal, Agra, Assam 
Act, 1887. It is a Court 
exércising original civil jurisdiction, but 
still it is a Court, and as such falls within 
the expression “any Court” in Section 115 
of the Code of Civil Procedure, Within 
the expression “any Court” in Section 115 


of the Code of Civil Procedure read with 


Section 141 of the Code af Civil Proce- 
dure and the relevant Bengal Rules comes 
the Arbitrator, which is a court and none 
the less a Court of original civil jurisdic- 
tion, but not a “Civil Court” within Sec- 
tion 3 of the Bengal,’ Agra, Assam Civil 
Courts Act, 1887 and not even ‘every 
Civil Court of a grade inferior to that of 
a District Court” within Section 3 of the 
Code of Civil Procedure. Even though 
“any Court” in Section 115 of the Code 
of Civil Procedure, or “any Court cf civil 
jurisdiction” in Section 14° of the ‘Code 
of Civil Procedure is not a‘ “Civil Court,” 
either within Section 3 of the Code of 
Civil Procedure or within Section 3 of 
the Bengal, Agra, Assam Civil Courts 
Act, 1887, still “any Court” in Section 115 
of the Code of Civil Procedure, or “any 
Court of civil jurisdiction” in Section 141 
of the Code of Civil Procedure may be 
and is ‘a Court subordinate to the High 


Court” within Section 115 of the Code 
of Civil Procedure: AIR 1944 Cel 247, 
Rel. on. (Para 24) 


Section 19, sub-section (1), clause (g) 
of the D. I. Act, 1989 and Rule 19 of the 
Bengal Rules, read with Section 4, sub- 
section (1) of the Code of Civil Procedure, 
do not affect the powers of the High 
Court as derived from Section 115 of the 
Code of Civil Procedure: ATR 1934 Cal 
666, Rel. on. (Para 25) 
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' 1967 Cri LJ 1380, Jugal Kishore 

Sinha v. Sitamarhi Central Co- 

operative Bank Ltd. 17 
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Sinha v. Jyoti Narain . 17 
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` ILR (1952) Mad 719, Abboy Red- 

diar v. Collector of Chingleput 17 
(1952) 1952 AC 109 =.1951-2 All ER 

587, East End Dwellings Co. v. 

Finsbury Borough Council 19 
(1951) AIR 1951 Punj 49 (V 38) = 

52 Cri LJ 950, Kapur Singh: v. 

Jagat Narain 17 
(1946) AIR 1946 Cal 508 (V 33) = 

50 Cal WN.758 (FB), Kyhetsidas 

Gangaram v. First Land aad 

tion Collector 23 
(1944) AIR 1944 Cal 247 (V 31) = 

ILR (1943) 1 Cal 69, Province of 
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Bengal v. Ram Chandra Bhotika 
i 18, 23, 24 
(1937) 1937-2 KB 309 = 106 LJKB 
728, Cooper v. Wilson 17 


(1934) AIR 1934 Cal 666 (V 21) = 

38 Cal WN 986, Khudiram Kundu 

v. Surendra Mohan 25 
(1980) AIR 1930 PC 54 (V 17) = 

57 Ind App 48, Commr. of Income- 

tax, Bombay v. Bombay Trust 

Corporation Lid. 19 

N. C. Chakraborty with Tarak Nath 

Roy, for Appellants in Appeals; Tarak 
Nath Roy,. for Petitioners in Revn. Cases; 
Eemendra Chandra Sen with Nani Gopa? 
Das, for Respondent in Appeals and 
' Opposite Parties in Revn. Cases Nos. 2535, 
3907, 3010 to 3013 and 3429 to 3431 of 
1355; P. K. Sen Gupta, with Nani Gopal 
Das, for Opposite Parties in tke remain- 
ing Revn., Cases. 


BAGCHI, J. :— The two appeals and 
seventeen revisiohal applications arise out 
of the awards passed by Arbitrator, Shri 
P. N. Lahiry, appointed under clause (b) 
of sub-section (1) of Section 19 of the 
Defence of India Act (XXXV of 1939) 
read with sub-section (4) of Section 1 
of the said Act and with the relevant Gov- 
-ernment of India, Defence Department 
Notification No. 1365. O. R. 42 dated the 
19th September, 1942. 


2. A group of 52 cases’ were re- 
ferred to at the instance of the appellant 
Sailaja Kanta Mitra and others by Spe- 
cial Land: Acquisition Collector, Burdwan 
regarding the question of valuation as a 
tasis for fair compensation to be deter- 
mined by an Arbitrator, appointed under 
the Defence of India Act, 1939 in regard 
to lands acquired, situated in Mouza Kota 
` Chandipur and others, P. S. Ausgram, 
District Burdwan. All those cases related 
to the same category of lands, viz., paddy 
lands, that were requisitioned for a Mili- 
tary purpose viz., the installation of a 
Reserve Base at Panagar in September, 
1943. Initially vast areas comprising not 
cnly Kota Chandipur but also several 
contiguous Mouzas were requisitioned. 
Portions - were de-requisitioned subse- 
quently. By a Notification, published in 
the Calcutta Gazette, dated 2nd May, 


1946, an area of 768 acres approximately — 


was ‘finally acquired by the Bengal Gov- 
ernment in exercise of the powers con- 
ferred by Rule 75-A of the D. I. Rules. 
By an amended. Notification, dated 24-7- 
46 (Published in the Calcutta Gazette of 


18-7-46) the Central Government became - 


. Substituted for the Bengal Government 
as the acquiring authority. The lands in- 
volved in all these cases are comprised in 
the area of 768 acres. Since requisition 
of the lands in dispute was in September, 
1943 crop compensation was paid to the 
respective owners on a diminishing scale 
for a period of three years preceding the 


Sailaja Kanta v. State of W. B. (Bagchi J.) 


A.LR. 


final acquisition. The rates per annum 
per acre were Rs. 174/- in 1950 B.S. (1943- 
44), Rs. 144/- in labi B.S. (1944-45) and 
Rs. 98/- in 1352 B. (1945-46). After the 
final acquisition fi 1946, the Collector 


-offered compensation to the claimants be- 


fore the Arbitrator at the rate of Rs. 
300/- per acre. This assessment was 
made in 1950 and it purported to proceed, 
on the basis of the market value which 
obtained in September 1943 i.e., the date 
of initial requisition. The 1943 ‘basis was 


‘adopted on the authority of Section 19 


of the D. I. Act, as amended by Ordi-. 
mance XLV of 1945. The Government 
offer of Rs. 300/- per acre on the 1943 
basis was not acceptable to the referring 
claimants. They filed applications before 
the Collector soliciting a reference to the 
Arbitrator. The contention of the refer- 
ring claimants was that the assessment 
of. compensation should have been made 
on the basis of the market value prevail- 
ing at the date of acquisition in 1946 and 
the amounts of crop compensation ‘paid 
for the lands upto 1352 B. S. (1945-46) 
should have been taken into consideration 
for the purpose. According to the refer- 
ring claimants the proper compensation of 
the lands could not be less than Rs. 930/- 
per acre. The references were received 
by the Arbitrator in August, 1951. There- 
after the referring: claimants filed state- 
ments of claim under Section 19(1) (d) 
of the D. I. Act demanding fair amount 
of compensation at the rate of Rs. :2,690/- 
per acre. They have also claimed an 
additional allowance of 15 per cent and 
interest at 6 per cent per annum from 
2-5-46. It was alleged by the referring 
claimants that through inadvertence ` the 
rate per bigha was noted as the rate per 
acre in the poutons filed before the 
Collector. 


3: in their written statements fil- 
ed in all the cases, Government adhered 
to their original. position viz., Rs. 300/- 
per acre as representing the fair compen- 
sation. ` soj i 


4, Before the learned Arbitrator 
three points for determination were for- 
oe viz. -— 


What should be the proper amount 
of Bea for the lands involved in 
all these cases? 

9. Whether the market value should 
be augmented by 15 per cent as solicited 
by the referring. claimants. 

3. What interest and costs, if any, 
should the referring claimants recover? 


5. On a preliminary point, as io 
the market value of the lands, the claim- 
ants, now the appellants, contended be- 
fore the learned Arbitrator that the rate 
prevailing in 1946 when the property 
was finally acquired by the Government 
should be thé basis for such valuation, 


A 


. years holding that those 
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while the Government contended that the 
price ruling in September, 1943 ie., the 
date of the initial requisition woulc. be 
the proper basis. Construing Section 19 
of the Defence of India Act along vith 


_ the. Ordinance XLV of 1945 which ircro- 


duced a proviso, as it were, to Sectior 23, 
sub-section (1) of the Land Acquistion 
Act, in the light of the contentions, put 
forward by. the claimants’ learned A=vo- 
cate and the learned Govt. Pleader, the 


learned Arbitrator held:— . 


“It will thus appear that in declacing 
the land values in these cases we rust 
guide ourselves by the terms of the 
Defence of India Act as amended by 
Ordinance XLV of 1945. We must rake 
the assessment on the 1943 basis and not 
on 1946 basis.” 


The learned Arbitrator relied on and 
accepted Exts. A, A(1) and A(2) of the 
year 1943, relating to the prices of Iemds 
prevailing in the locality in that year as 
relied upon by the State, and rejeczed 
kobalas, Exts. 1, 1(a) and 1(b) of 1948-49 
relied upon by the claimants, holc_ng 
that the establishment ` of the Military 
base in the year 1943 must have zad 
affected considerably the prices of ~he 
lands in the vicinity. So, he rejec-ed 
the kobalas executed in 1945 and lazer 
could not be 
accepted as providing a good criterion Jor 
determining the prices of the lands, ac- 
quired in the year 1943. 


6. The claimants moreover rejer- 
red to the compensation . paid by the 
Government in respect of contempor=ry 
acquisitions in the adjoining moujas of 


‘Maro, Arjunpur and Hansua abutting on 


the mouzas of Kota Chandipur wher¢in 
the acquired lands are situated. After 


considering the rates of compensation pzid - 


for the acquired lands appertaining to 
those mouzas of Maro, Arjunpur zad 
Hansua, the learned Arbitrator held:—~ 


“The compensations paid by the. Gzv- 
ernment for contemporary acquisitions in 
the neighbouring mouzas of Arjunp-_r, 
Maro and Hansua furnished a good bezsis 
for working out the market value of fhe 
disputed lands. 
I would award compensation in all these 
cases at the average of the two rates, v-z., 
the rate of Rs. 200/- per acre as worked 
out from Government kobalas and Fs. 
600/- as awarded in the contiguous mca- 
zas. The rate of compensation payable 
for the lands in dispute will be, ther2- 
fore, Rs. 400/- per acre.” 

On that finding the learned Arbitra- 
tor disposed of the Issue No. 1. 

7. the Issue No. 2, regardj-g 
payment of additional allowance of 15 
per cent, the learned Arbitrator found:— 

“In my view Section 19 of the De- 
fence of India Act by an express mention 
of sub-section (1) of Section 23 of tre 
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Land Acquisition Act indirectly excludes 
sub-section (2) (vide also the observation 
in 50 C.W.N., 825, at p. 828). I will not, 
therefore, sanction any additional allow- 
ance over and above the market value. 


- The point is found accordingly.” . . 


8. On the Issue No. 3 relating to 
the claimants’ claim for interest at the 


‘rate of .6 per cent per annum on the 


total amount of compensaticn with effect 
from 2nd May, 1946 the date on whicn 
notices of acquisition were served upon 
them, the learned Arbitrator held:— 


“In 54 C.W.N. page 801, their Lord- 
ships awarded interest at 5 p. c. p-a 
on the compensation awarded by the 
I will, therefore, allow inte- 
rest in all these cases at the rate of § p. c. 
p. a. on the award money with | effect 
from lst August, 1946.” 

Finally the learned Arbitrator secsi 
as follows:— 


“In accordance with the foregoing 


- findings I pass the following awards in 


the respective cases. In working out the 
amounts I have principally relied on the 
chart furnished by the- Government 
Pleader in terms of my Order dated ay 
May, 1955.” 


Along with the awards the issened 
Arbitrator appended a Sckedule men- 
tioning the number of-each of the cases, 
the area of the Jands acquired, the sum 
awarded with the relevant remarks 
against each item of the schedules. He. 
awarded interest at 5 per cent per armum 
on the award moneys from ist Auzust, 
1946 till realisation, and mace it payable 
by the Government to the respective 
claimants within a period of two months 
from 28-6-55, the date on which the 
learned Arbitrator signed the awards. 
He made no order as to costs. 


9. The claimants in the Mise. 
Judi. Case No. 976 of 1951 of the Court 
of the Arbitrator being dissatisfied . with 
the award passed by the learned Arbi- 
trator came up in. appeal to this Court 
which was registered as appeal from the 
Original Decree No. 326 of 1955. The 
claimants in Misc. Judl. Case No. 982 of 
1951 of the Court of the Arbitrator being 
dissatisfied with his award came up in 
appeal to this Court which was registered 
as appeal from Original Decree No. 326 
of-. 1955. The respective claimants in 


Misc. Jud]. Cases Nos. 933, 977, 912, 913, 


911, 935, 936, 937, 947, 949, 950, 975, 995. 
1017, 1021, 1035, 1018 of 1951 of 
the Court of the Arbitrator came 
up in revision before this Court under 
Section 115 of the Code of Civil Proce- 
dure, being respectively Civil Rules Nos. 
2535, 2562, 3006, 3007, 3010, 3011, 3012. 
3013, 3423, 3425, 3426, 3427, 3428, 3429 
3430, 3431 and 3809 of 1955 (17 revisional 
In Appeal No. 326 of 1355, 
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the State of West Bengal presented a 
memorandum of cross-objection against 
the award of the Arbitrator, so also, in 
Appeal No. 336 of 1955. 


10. The two appeals and the two 
cross-objections and 17 Civil Rules men- 
tioned above: arise out of the relative 
reference cases in which the learned 
Arbitrator made the awards upon com- 
-mon grounds’ and reasons. Accordingly, 
the two appeals and the relative cross- 
objections and the 17 Civil Rules were 
heard analogously and shall be governed 
by this one and the same judgment. 


11. In both the appeals Mr. Nir- 
mal Chandra Chakraborty, the learned 
counsel appeared and argued for the 
' appellants, while Mr. Hemendra Chandra 
Sen and Mr. N. G. Das. learned counsel 
opposed the Appeal No. 326 of 1955 and 
supported the  cross-objections filed 
therein for the Government. Mr. P. K 
Sengupta, senior Government Advocate 
with Mr. N. G. Das, learned counsel. 


opposed the Appeal No. 336 of 1955 and — 


supported the relative cross-objections 
for the Government. The 17 Civil Rules 
were argued’ for the relative petitioners 
by Mr. Nirmal Chandra Chakraborty, the 
learned counsel. Rules Nos. 2562 and 
3006 of 1955 were opposed by Messrs 
P. K. Sengupta and N. G. Das. 
counsel, Rule No. 3007 of 1955 was op- 
posed by Mr. Hemendra Chandra Sen, 
‘ learned ‘counsel with. Mr. N. G. Das, 
learned counsel, so also, the Rules Nos 
3010, 3011, 3012, 3013 of 1955 respectively 
The Rules Nos. 3423 and 3425 to 3431 and 
3809 of 1955 were opposed by Messrs. 
P. K. Sengupta, senior Govt. Acvocate 
with Mr. N. G. Das, learned counsel, res- 
_ pectively. . 

12. In both the appeals and in 
Civil revision cases Mr. Chakraborty, the 
learned counsel for the appellants con- 
tended that the learned Arbitrator should 
have awarded market price in 1943 for 
the acquired lands at Rs. 900/- per acre 
and that ‘the principle of valuation 
accepted and followed by the learned 
Arbitrator was wrong in law. 


13.. In support of the cross-objec- 
tions in both the appeals and in reply to 
| Mr. Chakraborty, the learned counsel 
appearing in the appeals and the cross- 
objections for the respondent-State, ur 
ed that the Collector’s offer of Rs. 300/- 
per acre of the acquired lands should 
have been awarded by the Arbitrator. 


14. In support of each of the Civil 
Rules, Mr. Chakraborty, the learned 
counsel for the respective petitioners in 
the Civil Rules, contended that the Arbi- 
trator was a Court subordinate to the 
High Court and as such Section 115 of 
the Code of Civil Procedure, 1908 was 
attracted, while the learned counsel, op- 
posing the respective Civil Rules on be- 
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half of the State, contended that an 
Arbitrator was not a Court subordinate 


to the High Court and as such Section 115 


‘of the Code was not attracted and that 


each of the revisional applications shouid 
be rejected. 

_ AS. We shall first deal with the 
proposition as to wkether an Arbitrator, 
appointed under section 19 (under section 

19-A) inserted by the Defence of India 
(Fourth Amendment) Ordinance, 1945 
(Ord. XLV of 1945) and by or under any 
rule made under the Defence of India Act, 
1939 read with the rules regarding arbi- ` 
tration for settlement of compensation 
payable under Section 19 of the Defence 
of India Act, 1939, framed by the Gover- 
nor of Bengal by Notification No. 4933 
LA, dated 30th March, 1943 published in 
the Caleutta Gazette of the 8th April, 
1943, para 1, page 654 is a court ‘sub- 
ordinate to the High . Court”, as appear- 
ing in Section: 115 of the Code of Civil 
Procedure, 1908. Section 19 of the De- 
fence of India Act, 1939 provides for 
compensation to be paid in accordance 
with the certain principles for compul- 
sory acquisition of immovable property, 
while Section 19-A added by the Defence 
of India (Fourth: Amendment) Ordinance 
XLV of 1945 provides power to acquire 
requisitioned property. The relevant 
provisions of Secticn 19, sub-section (1) 
and clauses (b), (e),. (f) and (g) and sub- 
sections (2) and (3) read as follows:— 


“19 (1). Where under Section 19-A 
or by any rule made under this 
Act any action is taken of the nature 
described in sub-section (2) of Section 299 
of the Government of India Act, 1935, 
there shall be paid compensation, the 
amount of which shall be determined in 
the manner, and in accordance with the 
principles, hereinafter set out, that is to 
say:— 


(b) Where no such agreement can 
be reached, the Central Government shall 
appoint as arbitrator a person qualified 
under sub-section (3) of Section 220 of 
the abovementioned Act for appointment 
as a Judge of a High Court. 

(e) The arbitrator in making his 
award shall have regard to— 

(i) the provisicns of sub-section (1) of 
Section 23 of the Land Acquisition Act, 
1894, so far as the same can be made 
applicable; and | | 

(ii) whether the acquisition is of a 
permanent or temporary character: 

` Provided that where any property 
requisitioned under any rule made ‘under 
this Act is subsequently acquired under 
Section 19-A or any such rule, the arbi- 
trator in any proceedings in connection 
with such acquisition shall, for the pur- 
pose of the provisions of the said Sec- 
tion 23, take into consideration the market 
value of the property at the date of its 
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requisition as aforesaid and not at the 
date of its subsequent acquisition. 

(f} An--appeal shall ‘lie to the High 
Court .against an- award of an arbitrator 
except in cases where the amount thereof 
does not exceed an amount prescribed in 


this behalf by rule made by the Central 


Government. 


‘(g) Save as provided in this section 
and in any rules made thereunder, no- 
thing in any law for the time being in 
force shall apply to arbitrations under 
this: section. | 


(2) The Central Government may 
make rules for the purpose of carrying 
into effect the provisions of this section. 


(3) In particular and without pre- 


judice to the generality of the foregoing 
power, such rules may prescribe— 

(a) the procedure tc be followed in 
_ arbitrations under this section: 


(b) the principles to -be followed in 
apportioning the costs of proceedings be- 
fore the arbitrator and on appeal; 

(c) the maximum amount of an 
award against which no appeal shal! lie. 

{Under Section 19-A inserted by the 
Defence of India (Fourth Amendment) 
Ordinance (Ord. XLV of .1945)]. 


16. Along with those relevant pro- 
visions of the Defence of India Act, 1939 
relevant Rules regarding arbitratior. for 
settlement .of compensation, payable 
under Section 19 of the Act, framed by 
the Governor of Bengal, in exercise of 
the powers conferred by sub-sections (2) 
‘and (3) of the Act, read “with the Govern- 
ment of India Defence Department Hoti- 
fication No. 1365-OR/42 dated 19th Sep- 
tember, 1942 shall have to be read and 
considered in order to get a complete 
picture regarding the powers that the 
Arbitrator shall have and the procedure 
the Arbitrator shall follow as the Court 
has and follows in the exercise of its ordi- 
nary original civil ‘jurisdiction under the 
` Code of Civil Procedure, 1908. ‘These 
rules are to be considered as if enected 
in the Defence of India Act itself and 
shall have the same effect in law as the 
' Act has. The. relevant Rules are now 
quoted below:- — ` 


“Rule 5. Where the amount of com- 
pensation payable under Section 19 o= the 
Act cannot be fixed by agreement within 
three months of the receipt of application 
for compensation or within’ such. further 
time as the Provincial Government may 
in any particular. case allow, the person 
or-persons to be compensated shall sub- 
mit an application to the Collector? for 
referring the case to arbitration with 
necessary written statements of his or 
their claims. The Collector ‘shall vefer 
thé case with all relevant papers tc the 
Arbitrator and give notice of such refer- 
ence having been made to the person or 
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persons to be compensated, 

the Provincial Government. 
Rule 6. The Arbitrator shall have the 

like powers and shall follow the like 


‘procedure as the Court has- and follows 


in the exercise of its ordinary original 
civil jurisdiction under the Code of Civil 
Procedure, 1908.. 


Rule 11. On receipt of the reference, 
the Arbitrator shall inform the person or 
persons to be compensated as also the 
Collector, of the place and time of mzeting 
and such other particulars relating <o the 
appearance of the parties to the refer- 
ence and their witnesses and lawyers, as 
may be deemed necessary by. the Arbi- 
trator. The Arbitrator shall also issue 
such instructions to the parties tc the 
reference, from time to time, as he may 
consider necessary. 


Rule 12. The parties may appear 
either in person ar by their authorized 


` agents and may produce such evidence as 


they desire to. adduce in support of their 
respective cases and which the Arbitrator 
considers to be relevant and necessary 
for the purpose of making an award. 

Rule 13. The parties to the reference 
and all persons claiming under them 
shall submit to be examined by the Arbi- 
trator on oath or affirmation in relation 
to the matters in difference and shall 
produce before the Arbitrator all books, 
deeds, maps. plans; papers, accounts, 
writings and other documents- within their 
possession or power respectively, wihch 
may be required or called for, and do all 
other things which, during. the proceed- 
ings on the reference, the Arbitrato> may 
require. 


Rule 14. The Arbitrator shall keep a 
record of the proceedings but such record 
need not be a verbatim record. 


Rule 15. Every party to a reference 
shall do all the acts necessary to enable 
the Arbitrator to make a just award and 
Shall not wilfully do or cause or allow 
to be done any act to delay or to prevent 
the Arbitrator from making an award. 

Rule 16, After taking. into conside- 
ration all the relevant matters wich re- 
gard to a reference the Arbitrator shall 
make his award. Such award shall be 
made within such time as may be fixed 
in this behalf by the Provincial Govern- 
ment: 

Provided that the Provincial Govern- 
ment, if it thinks fit’ in any particular 
case, extend the said’ time. 

Rule 17. When the Arbitrator has 
made his award, he shall sign ‘it and shail 
five notice in writing to the partizs to 
the. reference of the making and signing 
thereof. He shall also send to the Col- 


. lector as well as to the person or p2rsons - 


to be compensated a copy of the award 
appended thereto - setting 
forth ihe grounds on 1 which the award is 
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based and shall also forward to the Col- 
lector the award- in original together 
with records of the proceedings. 

Rule 18. The costs of the „arbitration 
shall be in ‘the discretion of the Arbitra- 
tor who may direct, to and by whom 
and in what manner, such costs or any 
part thereof shall be paid. 


Rule 19. Any appeal against the 


award of the Arbitrator shail be prefer- 


red within six weeks from the date of 
receipt by the Collector or the party by 
whom the appeal is preferred of the copy 
of the award sent under Rule 17. 


Provided that any such appeal may 
be admitted even if preferred after the 
said period of six weeks when the appel- 
lant satisfies the High Court that he had 
sufficient cause for not preferring the 
appeal within the said period. 
"Provided further that no appeal shall 
lie against an award made under these 
rules where the amount of compensation 
awarded does not exceed Rs. 5,000/- in 
lump or Rs. 250 per mensem. ae 

Rule 20. The award of the Arbitrator 
shall be enforceable in the same manner 
and to the same extent as a decree of a 
Civil Court and the Arbitrator shall be 
deemed to be a Court. , 


17. Section 141 of the Code of. 


Civil Procedure reads as follows:— 
“The procedure provided in this 
Code in regard to suits shall be followed, 
as far as it can be made applicable, in all 
proceedings in any Court of civil juris- 
diction.” 
The Rule 6 invests the Arbitrator 


with powers as the Court has and directs. 


that the Arbitrator, having like powers 
as the Court has, shail- follow the like 
procedure as the Court follows in the 
exercise of its ordinary original civil 
jurisdiction under the Code of Civil Pro- 
cedure, 1908. The Arbitrator has in the 
proceedings of arbitration , therefore the 
like powers as the Court ‘has, and shall 


follow, having. the powers like a Court,’ 


the procedure the Court follows in the 
exercise of its ordinary original civil 
jurisdiction under the Code of Civil Pro- 


cedure, 1908.. Under Section 141 of the. 


Code of Civil Procedure, in all proceed- 
ings in any Court of civil jurisdiction, 
the procedure to be followed shall be 
as provided for by the Code of Civil Pro- 
cedure,’ 1908 in regard to suits as far as 
it can be made applicable in the proceed- 
ings. The proceedings in any Court - of 
civil jurisdiction spoken of in Section 141 
of the Codé of Civil Procedure refer to 
original matters in the nature of suits. 
such as proceedings in probates, guardian- 
ships, and so forth, and do not include 


execution, and other proceedings” which © 


do not originate in themselves but spring 
out from a suit or from some other pro- 
ceedings or which arise in ‘connection 


‘dence Act. 
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therewith. On a careful perusal of the 


rules relating to the powers and the. pro-- 


cedures to be followed by the Arbitrator 
it would appear that the claimant’s state- 
ment of claim for compensation which is 
referred to the Arbitrator by the Collec- 
tor is in the nature of a plaint in a suit. 
The Arbitrator on receiving the reference 
with the claim-statement of the claimant 
from the Coallector.is to issue notice to 
inform the claimant and the -Collector of 
the place and the time of meeting and 
such other particulars relating to, the 
appearance’ of the parties to the reter- 
ence and their witnesses and lawyers 
If the offer of the Collector for compen- 
sation payable under Section 19 of_ the 
Act is not accepted by claimant, the 
record of the Collector’s proceedings 
shall be forwarded to the Arbitrator by 
the Collector. As soon as the Arbitrator 
receives the reference papers and the 
records he calls upon the claimant and 
the State to submit their statements in 
support and in opposition of the claim 
respectively and at that -stage there is 
the “lis”, the claimant claiming compen- 
sation according to his estimate and the 
State opposing it, according to its esti- 
mate. In determining the fair compensa- 


= tion ie.. the “lis” between the parties 


ie.. the claimant and the State, the Arbi- 
trator shall have powers like the -Court 
and shall like the Court follow the pro- 
cedure, in the arbitration proceedings, as 
a Court follows in the exercise of its 
ordinary original civil jurisdiction under 
the Code of -Civil Procedure, 1908. The 
points at issue between the parties aris- 
ing out of the claim statement of the 
claimant and the State’s statement in 
opposition to such claim are to be decided 
on oral and documentary evidence as 
would be presented by either party be- 
fore the Arbitrator. The evidence of wit- 
nesses produced by the parties and exa- 
amined before the Arbitrator shall be 
taken on oath, although Section 3 of the 
Indian Evidence Act, while interpreting 
the word “Court” includes all Judges and 
Magistrates, and all persons, except arbi- 
trators, legally authored to take evi- 
dence. The statutory Arbitrator, ap- 


pointed under the Defence of India Act ~ 


has, however, been legally authorized to 
take evidence on oath: under the Rules 
and does not, therefore. fall within the 
exception in the inclusive definition of 
“Court” -in Section 3 of the Indian Evi- 
So; the Arbitrator, under the 
Defence of India Act, authorized by the 
Rules to take evidence of witnesses on 
oath and admit documents in evidence if 
proved by witnesses does-not fall within 
the exception in the inclusive definition 
of “Court” in Section 3 of the Indian 
Evidence Act. After taking into consi- 
deration all the relevant matters with 
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regard to a reference case the Arbitrstc:, 
under the D, I. Act, shall make aa 


award. In the award the Arbitrator - 


shall append a note setting forth the 
grounds on which the award is based ani 
shall also forward the award with the 
grounds upon which the award is basei 
to the Collector in original’ with the re- 
cords of the proceedings with notice to 
the claimant to be compensated under the 
award. The costs: of the proceeding= cf 
the Arbitrator shall be in the discrezion 
of the Arbitrator who may direct to and 
by whom and in what manner such costs 
or any part thereof shail be paid. ‘hus 
the Arbitrator decides the “lis” before it, 
having the powers like a Court, following 
-the procedure as a Court has to follow in 
the exercise of its ordinary original zivil 


jurisdiction under the Code of Civil >ro- - 


cedure, 1908. The award of the Arb--ra- 
tor, so far as the parties to the award ar2 
concerned, if not appealed against, shall 
be final. -In the appeal by either pert 
to the award against the Arbitrazor’s 
award direct to the High Court a -ime 
limit has been prescribed for preferring 
such appeal which may also be adm*:ted 
beyond’ the prescribed period if the Eigh 
Court is ‘satisfied about the grounds of 


the delay. An appeal to the High Court. 


against the award shall not lie only w—er2 
the ‘amount of compensation awazled 
does not exceed Rs, 5,009 in lump or 25) 
per ménsem. The dispute between the 
claimant claiming the compensation and 
the State resisting such claim is certein)y 
a civil dispute and the “lis” between th2 
parties is of a civil nature. The arbira- 
tion proceedings before the Arbitrator, 
originating on a reference at the 
instance of the claimant by the Zol- 
lector: before the Arbitrator under the 
D. I. Act and the Rules mentioned above 
in relation to such a civil dispute are 
proceedings which refer to an orignal 
. matter in the nature of a suit. The Arbi- 
trator in such arbitration proceedings 
which refer to an original matter in the 
nature of a suit shall have the like powers 
and follow the like procedure as the 
Court has and follows in the exercis= of 
its ordinary original civil jurisdiction 
under. the Code of Civil Procedure, 1908. 
So, the Arbitrator under tHe Defenc= of 
India Act and the Rules discussed above 
in the proceedings of an arbitration be- 
fore it, is a Court of civil jurisdiction, and 
it follows the procedure that a Court of 
civil jurisdiction follows in the exercise 
of its ordinary original civil jurisdiction 
under the Code of Civil Procedure, 12306 
The Arbitrator, under the 
India Act. 1939 and the Rules regarding 
arbitration for settlement of compensation 
payable under Section 19 of the Defence 
of India Act. 1939 so far as Bengal, -ow 
West Bengal, is concerned, is, therefore, 
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a Court of civil jurisdiction, and follows 
the procedure in arbitration proceedings 
before it, as provided for by the Code of 
Civil Procedure, 1908 in regard to suits 
Since the Arbitrator under Rule 6 quoted 
above shall have the powers like the 
Court and shall follow the like procedure 
as the Court follows in the exercise of its 
ordinary original civil jurisdiction under 
the Code of Civil Procedure, 1908. So, the). 
combined effect of Section 141 of. the 
Code of Civil Procedure read with Sec- 

tion 19, sub-section (1), clauses (b), (e), 

(£), (g), sub-sections (2) and (3) of the 

Detence of India Act, 1939 and the Rules 
regarding Arbitration for settlement of 
compensation payable under Section 19 
of the Defence of India Act, 1939, framed 
by the Governor of Benga: as already 
discussed, is to make an Arbitrator under 
the D. I. Act, 1939 so far as Benga. now 
West Bengal is concerned, a Court of 
civil jurisdiction that shall have the like 
powers and shall follow the like pro- 

cedure as the Court has and follows in 
the exercise of its ordinary original civil 
jurisdiction under the Code of Civil Pro- 
cedure, 1908. Mr. Sen for the Siate at- 

tempted to impress upon us that the 
Arbitrator under the Defence of India Act 
was not a Court of civil jurisdiction. He 
submitted that the words “like powers 
anc. shall follow the like prccedure as the 
Court has and follows in the exercise of 
its ordinary original civil. jurisdiction 
under the Code of Civil Precedure, 1908” 

in Rule 6 did not make an Arbitrator 
either a Court, or a Court of original 
civil “jurisdiction within Section 141 of 
the Code of Civil Procedure, 1908. He 
contended that by Rule 6, the Arbitrator 
acquired some trappings of a Court but 
not the full status of a Court. We have 
already discussed how a “lis” of a civil 
nature is to be decided on evidence ` in 
the arbitration proceedings by the Arbi- 
trator by an award, supported by reasons 
or grounds for such award The award 
once made, unless appealed against, shall 
‘be binding both on the claimant and the 
State. So, the Arbitrator, as. we are of 
the view, is neither a quasi-judicial body 
nor a tribunal. The Rules referred to 
above and: the Code -of Civil Procedure, 

1908 are to be followed by the Aroitra- 
tor, as the Court follows the Code of Civil 
Procedure in the exercise of its ordinary 
original civil jurisdiction, in deciding the 
lis in between the parties to the arnitra- 
tion in the arbitration proceedings. Sec- 
tion 19. sub-section (1), clause (g) cf the 
Defence of India Act says that except as 
provided in Section 19 and -the Rules 
made thereunder, nothing ir. any law for 
the time being in force shall apply to 
arbitrations under Section 19 of the De- 
fence of India Act. The Rule 6, as we 

have already discussed, brings in the 
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entire Civil Procedure Code, 1908, and 
makes it applicable in the arbitration 
proceedings just as a Court applies the 
said law in the exercise of its ordinary 
original civil jurisdiction under that law. 
Section 9 of the Code of Civil Procedure, 
1908 has been clearly excluded by the 
operation of Section 19, sub-section (1), 
clauses (bj and (g) of the Defence of India 
Act. 1939 and the Rules framed by the 
Governor of Bengal as discussed above. 
The dispute in the arbitration proceed- 
ings before the Arbitrator under Section 
19 of the Defence of India Act, 1939 and 
the Rules made thereunder, is a dispute 
of a civil nature’ and would have been 
triable, if a suit upon such a dispute could 
be filed before a Civil Court of compe- 
tent jurisdiction under Section 9 of the 
Code of Civil Procedure, but for Section 
19, sub-section (1), clause (g) of the De- 
fence of India Act, 1939, The Arbitrator 
under Section 19 of the Defence of India 
Act, 1939 read with the Bengal Rules 
made thereunder as already discussed, 
must, therefore, be held to have been dis- 
charging the duties which would other- 
wise have fallen on the ordinary civil 
Court of the land. The Arbitrator has 
not merely the “trappings of a Court”, 
but he “shall have the like powers and 
shall follow the like procedure as the 
Court has and follows in the exercise of 
its ordinary original civil jurisdiction 
under the Code of Civil Procedure, 1908” 


in the. Arbitration proceedings before it... 


The expression “shall . have the like 
powers and shall follow the like procedure 
as the Court has and follows in the exer- 
cise of its ordinary original civil jurisdic- 
tion- under the Code of Civil Procedure 
1908” in Rule 6 has made, in addition to 
the Rules, the entire Civil Procedure 
Code except Section 9, C. P. Code appli- 
cable in the arbitration proceedings be- 
fore the Arbitrator who shall have the 
like powers and shall follow the like pro- 
cedure as the Court has and follows in 
the exercise of its ordinary original civil 
jurisdiction under the Code of Civil Pro- 
cedure, 1908. Besides the power of sum- 
moning and examining witnesses on oath, 
the power to order inspection of docu- 
ments, to hear parties after framing 
issues, to make a binding award, support- 
ed by reasons therefor to review its own 
order or an award, the Arbitrator is also 
authorised to exercise the inherent juris- 
diction of a Court of ordinary original 
civil jurisdiction under Section 151 of the 
‘Code of Civil Procedure in view of the 
Rule 6 of the Rules quoted above. All 
those powers as discussed above that are 
to be exercised by the Arbitrator in these 
cases, were found in the case of a Regis- 
trar of Co-operative Societies 
marhi to whom a dispute was referred’ 
under Section 48 of Bihar and Orissa Co- 
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operative Societies Act (6 of 1935) for 
arbitration, in the case of Jugal Kishore - 


Sinha v. Sitamarhi Central Co-operative 


Bank Ltd., reported in ATR 1967 SC 1494. 
In that context at page 1499 of the report 
after reviewing the powers of the Regis- 
trar of Co-operative Societies of Sita- 
marhi as discussed above given under the 
Act and Rules framed thereunder in 
regard to arbitration proceedings under 
Section 48 of the Bihar and Orissa Co- 
operative Societies Act, 1935. their Lord- 
ships of the Supreme Court were pleased 


to observe: 


"In such ‘a case there is no difficulty 
in holding that in adjudicating upon a 
dispute referred under S. 48 of the Act, 
the Registrar is to all intents and pur- 
poses, a Court discharging the same func- 


- tions and duties in the same manner as 


fc 


a Court of law is expected to do.’’- 


The Rule 6 of the Bengal Rules and the 
other Bengal Rules we have extracted in 
this judgment and discussed above and 
the principle of law laid down by the 
Supreme Court in Jugal Kishore Sinha’s 
case convince us that the Arbitrator under 
the Defence of India Act is not only a 
Court but is also a Court of civil iuris- 
diction as the Arbitrator shall have the 
like powérs and shall follow the like pro- 
cedure as the Court has and follows in 
the exercise of its ordinary original civil” 
jurisdiction under the Code of Civil Pro- 
cedure, 1908 in deciding the matters re- 
ferred to him for arbitration in the arbi- 
tration proceedings. The  expressior. 
“some. of the trappings of a judicial tri-- 
bunal” used by Mr. Sen in his submissior 
before us could not impress us in view 
of the Bengal Rules, we have discussed - 
the Supreme Court in Jugal Kishore 
and the law. as has been laid down by 
Sinha‘’s case. The Rule 6 and Rule 20 of 
the Bengal Rules as Mr. Sen submitted, 
did not invest the Arbitrator with a full 
status of a Court but clothed him with 
some of the trappings of a Court. In 
Jugal Kishore’s case, AIR 1967 SC 1494 
ibid at page 1499 after reviewing all the 
relevant judgments their Lordships of 
the Supreme Court extracted. a para- 
graph from the judgment in Cooper v. 
Wilson, (1937) 2 KB 209 at p. 340 which 
runs as follows: 


“It is clear, therefore, that in order 
to constitute a Court in the strict sense 
of the term, an essential condition is 
that the Court should have; apart. from 
having some of the treppings of a judicial 
tribunal, power to give a decision or a 
definitive judgment which has finality 
and authoritativeness which are the essen- 


_ tial tests of a judicial pronouncement.” 


of Sita- - 


As we have discussed the Bengal Rules 
particularly the Rules 6, 15, 16. 17, 18, 19 
and 20, the Arbitrator under the Defence 
of India Act, 1989 so far as: Bengal is 
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concerned, now West Bengal, falls clearly 
within the dicta in the observation in 
Cooper’s case extracted above. The 
Supreme Court in Jugal Kishore’s case, 
(AIR 1967 SC 1494 ibid at page 1500, 


paragraph 16) after considering the 
Kapur’s case. (AIR 1951 Punj 49) and 
Brajnandan’s case, (AIR 1956 SC 


66) extracted a passage from Braj- 
nandan’s case. The discussion in the 
passage would show that the Rules frem- 
ed under the Bihar and Orissa Co-opera- 
tive Societies Act invest the Assistant 
Registrar with almost all the powers 
which an ordinary civil Court of the land 
has under the C. P. Code. The Rule 20 
of the Bengal Rules, says that the award 
of the Arbitrator shall be enforceable in 
the same manner and to the same extent 
as a decree of a Civil Court and the A-bi- 
trator shall be deemed to be a Court. In 
the passage at page 1500 of the repori in 
(AIR 1967 SC 1494) while considering the 
effect of the award made by the Registrar 
of Co-operative Societies in the arbitra- 
tion proceedings their Lordships observe: 


“The result is the same as if a decree 
was pronounced by a Court of law. “he 
adjudication of the Assistant Registrar 
was not based upon a private reference 
nor was his decision arrived at in a sum- 
mary manner, but with all the parapber- 
nalia of a Court and the powers of an 
ordinary civil Court of the land.” 


The Rule 20 of the Bengal Rules mares 
the award of the Arbitrator enforceable 
as a decree of a Civil Court. The Rule 
also makes an Arbitrator a Court. “Mr. 
Sen for the State submitted that Rule 20 
spoke only as to the enforceability of the 
award and in that context, the award 
enforceable as a decree cf a Civil Court 
was to be construed as if it had been 
made by a Civil Court. Mr. Sen, hcw- 
ever, did not perhaps notice that the Rule 
20 is divided into two parts. The frst 
part is as follows: “The award of “he 
Arbitrator shall be enforceable in che 
Same manner and to the same extent. as 
a decree of a Civil Court” and the second 
part is joined with “and” and runs as 
“the Arbitrator shall be deemed to bs a 

Court”. The second part is quite in Jen 
pendent of the first part of the Rule. 
Moreover the Arbitrator does not decide 
the lis referred to it for arbitration om a 
private reference, nor in a summary 
fashion. We have discussed the relevant 
Rules and we have pointed out with 7e- 
ference to Rule 6 that the Arbitrator skall 
have the like powers and shall follow ~he 
like procedure as the Court has and jol- 
lows in the exercise of its ordinary orii- 
nal civil jurisdiction under the Code. of 
Civil Procedure, 1908. We have fornd 
that the Arbitrator is a Court of original 
civil jurisdiction within Section 141, 
C, P. Code read with Rule 6, and we 
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find also that the Arbitrator is a Court 
within Rule 20. We also find that Its 
award shall be enforceable as if it were 
a decree of a Civil Court. We most res- 
pectfully . follow the principles laid down 
in the decision of Jugal Kishore’s case, 
AIR 1967 SC 1494 and apply the same in 
the case of an Arbitrator under the De- 
fence of India Act. 1939 so far as Bengal, 
now West Bengal, is concerned. In our 
view, the Arbitrator is a Court of civil 
jurisdiction within Section 141 








in the exercise of its ordinary origiral 
civil jurisdiction under the Code of Civil 
Procedure, 1908. Its award is binding on 
the parties unless appealed against and 
it is enforceable in the same manner and 
to the same extent as a decree of a Civil 
Court and it shall be deemed to be a 
Court. We are not unmindful of a single 
Bench decision in C. Abboy Reddiar v. 
Collector of Chingleput, reported in 
1952 Mad 45, Chandra Reddi, J. held: 


“No revision can be entertained by 
the Court against the award of the Arbi- 
trator appointed under Section 19, sub- 
section (2), Defence of India Act, as the 
Arbitrator was appointed to act merely 
as a ‘persona designata’, and therefore not 
as a Court subordinate to the High Court 
within the meaning of Section 115 of the 
Code of Civil Procedure.” 


His Lordship further observed:— 


“The conferring of the right of ap- 
peal to the High Court on an aggrieved 
party against the award of a tribunal does 
not convert the tribunal into a Court.” 


With respect we are not prepared to 
agree with his Lordship’s view and we 
cannot follow his decision for the reasons 
as detailed below. The Central Govern- 
ment delegated its rule-making powers 
to the various Provincial Governments: 
Under sub-sections (2) and (8) of Section 
19 of the Defence of India Act, 1939, the 
Governor of West Bengal and the Gover- 
nor of Madras made Rules under the dele- 
gated powers applicable to the then res- 
pective provinces. At pp. 45-46 of the 
reports (AIR 1952 Mad 45) his Lordship 
Chandra Reddi, J. quoted the relevant 
Madras Rules, being Rules 10 and 11. In 
that aes his Lordship at p, 46 ob- 
served:— 


“None of the provisions extracted 
above seems to indicate that a person 
appointed under clause (b) of sub-section 
(1) of Section 19 of the Act. acts asa 
Court. On the contrary all the provi- 
o. seem to point in the opposite direc- 

on 


18. In the Madras Rules, as quot- 
ed by his Lordship in his judgment there 
is no such Rule like the Rules of Bengal 
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~yarticularly, the Rules 6, 19 and 20. A 
Division Bench decision of the Calcutta 
High Court speaking through his Lord- 
ship Mr. Justice Edgley in a near similar 
context in regard to a revisional applica- 
sion arising out of an award ot the Presi- 
dent of the Calcutta Improvement Trust 
Tribunal, while considering the Calentta 
Improvement (Appeals) Act, 1911, repel- 
Zed the argument of the learned counsel 
and observed at p. 248 of the report (Pro- 
-vince of Bengal v. Ram Chandra Bhotika 
veported in ATR 1944 Cal 247): 


“I am not prepared to accept this 
argument, as it is clear that Act 18 of 1911 
oy allowing an appeal from the tribunal 
=o the High Court had the effect of mak- 
ing the tribunal a Court subordinate to 
shis Court within the meaning of 8. 115, 
Divil P. C.” 
Under Rule 19 of the Bengal Rules, as 
-ye have discussed. no appeal against an 
award of the Arbitrator shall lie under 
~he Rules where the amount of compen- 
sation awarded does not exceed Rs. 5000/- 
=n lump or Rs. 250/- per mensem. In the 
Maleutta Improvement Act, 1911, amend- 
ed by the Amending Act of 1955 (West 
“Bengal Act, XXXII of 1955), Section 77-A 
-yas inserted in that Act substituting Sec- 
-ïon 3 of the Calcutta Improvement (Ap- 
Deals) Act, 1911. Section 77-A of the Cal- 
nutta Improvement Act, 1911 runs as 
Zollows:— 


“77_A_ (1) An appeal shall lie to the 
High Court from an award under this 
“hapter, in any of the following cases, 
saamely:— 

(a) where the decision is that of the 
President of the Tribunal sitting alone 
‘=n pursuance of clause (b) of Section 77; 

(b) where the decision is that of the 
Tribunal, and 

fi) the President of the Tribunal 
3rants a certificate that the case is a fit 
one for appeal. or 

(ii) the High Court 
Teave to appeal: 

Provided that the High Court shall 
sot grant such special leave unless the 
President of the Tribunal has refused to 
rant a certificate under sub-clause {i) 
and the amount in dispute is five thou- 
sand rupees or upwards. 

(2) An appeal under clause (b) of 
sub-section (1) shall only lie on (one or 
-nore of) the following grounds, namely: 


(i) the decision being contrary to law 
or to some usage having the force of law; 

(ii) the decision having failed to 
sletermine some material issue of law or 
-wage having the force of law; 

(iii) a substantial error or defect in 
he procedure provided by the said Act 
-which may possibly have produced error 
or defect in the decision of the case upon 
she merits, 


grants special 
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(3) Subject to the provisions of sub- 
sections (1) ‘and (2), the provisions of the 
Code of Civil Procedure, 1908, with res- 
pect to appeals from original decrees 
shall so far as may be, apply to appeals 
under this section. 


(4) An appeal under this section shal! 
be deemed to be an appeal under the 
Code of Civil Procedure, 1908, within the 
meaning of Article 156 of the First Sche- 
dule to the Indian Act, 1908. 


(5) The Chief Judge of the Court of 
Small Causes of Calcutta shall on appli- 
cation, execute any order passed by the 
High Court on appeal under this Act 
as if it were a decree made by himself.” 


18. This Section 77-A is more or 
less the replica of the old Section 3 of the 
Calcutta Improvement (Appeals) Act, 
1911. -In considering the old Section 3 
of that Act their Lordships of the Divi- 
sion Bench of the Caleutta High Court 
made fhe observations which we have 
already extracted. The limited right of 
appeal under Section 77-A of the Cal- 
cutta Improvement Appeals Act, 1911 is 
there, so also the limited right of appeal 
in Rule 19 of the Bengal Rules made 
under the Defence of India Act, 1939. 
So, on a parity of reason we hold that the 
right of appeal conferred by Rule 19 of 
the Bengal Rules, though limited, makes 
the Arbitrator a Court. as also a Court 
of civil jurisdiction, subordinate to the 
High Court, and the High Court in the 
exercise of its revisional power, under 
section 115 of the Code of Civil Proce 
dure, may interfere with the Arbitrator’s 
award if the matter falls within the 
ambit of Section 115. So, the single 
Bench decision of Chandra Redd, J. 
where his Lordship observed that the 
right of appeal did not make a Tribunal 
"a Court subordinate to the High Court” 
could not impress us when our Division 
Bench decision in a near similar context 
held otherwise. Moreover, the Bengal 
Rules are quite different from the Mad- 
ras Rules and the specific provisions in 
the Bengal Rules discussed by us are 
conspicuous by their absence in the Mad- 
ras Rules. Therefore, the Madras deci- 
sion has no bearing on the question now 
before us in these two appeals and in the 
17 revisional applications. While arguing 
on Rule 20 Mr. Sen for the State sub- 
mitted that the expression “shall be 
deemed to be a Court” in Rule 20 in rela- 
tion to the Arbitrator did not make the 
Arbitrator a full-fledged Court and that 
the Arbitrator was for a limited purpose 
a Court. We.may profitably refer in 
this context to two decisions. one in the 
ease of the Commr. of Income-tax, Bom- 
bay v. Bombay ‘Trust Corporation Lid., 
reported in ATR 1930 PC 54, and the 
other, in the case of East End Dwellings 
Co. v. Finsbury Borough Council, 1952 


Ma 


+, 


Y 


1971 


App Cas 109 = 1951-2 All ER 587. In 
the Privy Council case, the words “deem- 
ed to be” occurring in Section 42, sub-sec~_ 
tion (1) of the Indian Income-tax Act 
was explained at p. 55 of the report as 
follows:— 


‘When a person is “deemed to =e” 

something the only meaning possible is 
that whereas he is not in reality tral 
something the Act of Parliament requires 
him to be treated as if he were.” 
In 1952 AC 109, corresponding to 191-2 
All ER 587 (House of Lords) Lord ås- 
quith of. Bishopstone at p. 599 of the 
All-E. Reports observes:— 

“If one is bidden to treat an imasi- 
nary state of affairs as real, one must 
surely, unless prohibited from doing 50, 
also imagine as real the consequences and 
incidents which, if the putative state of 
affairs had in fact existed, must inevi- 
tably have flowed from or accompanied 
it. The statute says that one must irma- 
gine a certain state of affairs. It does 
net say that, having done so, one mast 
cause or permit one’s imagination to 
beggle when it comes to the inevitable 
corollaries of that state of affairs.” 
That observation explains the expresson 
“shall be deemed to be a Court” in Rule 
20 of the Bengal Rules. Since the Aroi- 
trator under the Defence of India Axt, 
1939 read with Rule 20 of the Benzal 
Rules “shall be deemed to be a Cour,” 
this Court in interpreting the express on 
“shall be deemed to be a Court” canzot 
cause or permit its imagination to bogzle 
in coming to the inevitable corollaries of 
the state of affairs, as expressed in Ae 
specific provisions made in the Benzal 
Rules, more particularly in Rr. 6 and 20. 
Therefore, the expression “shall be deem- 
ed to be a Court” invests the Arbitracur 
under the Defence of India Act, 1939 in 
view of Rules 6 and 20 of the Benzal 
Rules. with the full status of a Court of 
civil jurisdiction. 

20. We, therefore, cannot persa- 

ade ourselves to accept Mr. Sen’s arfa- 
ment that the Arbitrator under the IDe- 
fence of India Act, 1939 and the Bensal 
Rules is not a Court of civil jurisdictian. 


21. Rule 19 of the Bengal Ru'ss 
already discussed Jays down the proca- 
dure for filing an appeal against fhe 
Arbitrator’s award before the High Court. 
That Rule debars an appeal to the Heh 
Court under certain circumstances. If 
the award is Rs. 5,000 in lump or Rs. £50 
per mensem there would be no right of 
appeal against such award before the 
High Court under Rule 19 of the 
Bengal Rules. So, the right of appeal to 
the High Court under Rule 19 of the 
Bengal Rules against the Arbitrator jis 
limited to certain circumstances. We hare 
already observed that under Section 7T- 
of the Calcutta Improvement Act whieh 
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substituted the relative provisions in the 
Section 3 of the Calcutta Improvement 
Appeals Act, 1911, a limited right of 
appeal has been given against the award 
of the President of the Improvement 
Trust Tribunal. 


ae Section 115 of che Code of 
Civil Procedure reads as follows:— 


“The High Court may zall for the 
record of any case which has been decid- 
ed by any Court subordinate to such High 
Court and in which no appeal lies there- 
to, and if such subordinate Court appears: 

(a) to have exercised a jurisdiction 
not vested in it by law, or 

(b) to have failed to exercise a juris- 
diction so vested, or 


(c) to have acted in the exercise of 
its jurisdiction illegally or with material 
irregularity, the High Court may make 
such order in the case as it thinks fit.” 
The right of appeal under Rule 19 of the 
Bengal Rules under the Defence of India 
Act, 1939, is limited. as we have already 
discussed. When there is no right of 
appeal a revision lies before the High 
Court in any case. which has been decided 
by “any Court subordinate to the High 
Court”. In regard to the awards which 
are the subject-matter of 17 revisional 
applications under Section 115 of the 
Code of Civil Procedure before us, the 
right of appeal is barred by Rule 19 of 
the Bengal Rules as already discussed. 
The Arbitrator, according tc our view, 
is a Court of original civil jurisdiction 
that follows the procedure under the 
Code of Civil Procedure, 1908. 


23. We have already referred to 
and followed the decision in AIR 1944 
Cal 247 in another context. There the 
question was whether, under the Calcutta 
Improvement Appeals Act, 1911 when 
certain decisions of the Calcttta Tribunal 
were subject to an appeal to the High 
Court. and certain decisions were not, 
the High Court, against the decisions in 


which appeal did not lie to the High 
Court, under Section 3 of the Calcuita 
Improvement Appeals Act, 1911 (now 


Section 77-A of the Calcutta Improve- 
ment Act, 1911), can entertain a revision 
against such a decision under Section 115 
of the Code of Civil Procedure, Tne 
Division Bench held that the provision 
for allowing an appeal from the Tribunal 
to the High Court had the effect of mak- 
ing the Tribunal a Court subordinate to 
the High Court within the meaning of 
Section 115 of the Code of Civil Proce- 
dure. Under Rule 19 of the Bengal Rules, 
framed under the Defence of India Act, 
1939, there is no right of appeal in regard 
to the awards which are the subject- 
matter of the 17 revisional applicaticns. 
But there is the right of appeal in regard 
to two awards which exceed Rs. 5,000/- 
and in regard to which two appeals have 
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been preferred and are now being heard 
by us. We have found that the Arbitra- 
tor under the Defence of India Act, 1939, 
is a Court and nonetheless a Court of 
original civil jurisdiction. Against the 
award of the Arbitrator there is the 
limited right of appeal under Rule 19 
of the Bengal Rules. Under Section 3 of 
the Calcutta Improvement Appeals Act, 
now Section 77-A of the Calcutta Im- 
` provement Act, 1911. the right of appeal 
against the decision of the President of 
improvement Tribunal is also limited. 
When a right of appeal is created by a 
statute against the decision either of a 
Tribunal or of a Court of original civil 
jurisdiction to the High Court, the Tribu- 
nal or a Court of original civil jurisdic- 
tion becomes “a Court subordinate to the 
High Court” within. Section 115 of the 
Code of Civil Procedure. For the State, 
Mr. Sen submitted that in view of the 
provisions of Section 3 of the Code of 
Civil Procedure. the Arbitrator under the 
Defence of India Act, 1939 read with 
Bengal Rules discussed above, was neither 
a District Court subordinate to the High 
Court, nor a Civil Court of a grade infe- 
rior to that of a District Court, and as 
such was not “a Court subordinate to the 
High Court”. The object of Section 3 
of the Code of Civil Procedure is not to 
define or enumerate Courts which are 
subordinate to the High Court, but simply 
to declare the order of subordination, for 
the purpose of the Code, as respects the 


ordinary hierarchy of Courts established 


under the Civil Courts Act. (Khetridas 
Gangaram v. First Land Acquisition Col- 
lector, AIR 1946 Cal 508 (FB)). A Court, 
being not a “Civil Court” as enumerated 
in Section.3 of the Bengal, Agra, Assam 
Civil Courts Act, 1887 may be a Court 
and a Court of original civil - jurisdic- 
tion, but not “a Civil Court” within Sec- 
tion 3 of the Bengal; Agra, Assam Civil 
Courts Act, and such a Court, being 
other than a Civil Court within Section 3 
of the Bengal, Agra, Assam Civil Courts 
Act may be a Court, and a Court of ori- 
Binal civil jurisdiction, as well, and as 
such, subordinate to the High Court, 

in spite of the provisions of Section 3 of 
the Code of Civil Procedure (AIR 1946 
Cal 508 (FB) ibid). 


24. Tt is true that the -Arbitrator 
under the Defence of India Act, 1939 
read with the Bengal Rules is not a Civil 
Court within the categories of Civil 
Courts under Section 3 of the Bengal, 
Agra, Assam Civil Courts Act, 1887. It 
is a Court exercising original civil juris- 
diction, but still it is a Court, and as such 
falls within the expression “any Court” 
in Section 115 of the Code of Civil Pro- 
cedure. Within the expression “any 
Court” in Section 115 of the Code of Civil 
Procedure read with Section 141 of the 
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Code of Civil Procedure and the relevant 
Bengal Rules already discussed, comes 
the Arbitrator, which is a Court and. 
nonetheless a Court of original civil juris- 
diction, but not a “Civil Court” within 
Section 3 of the Bengal, Agra, Assam 
Civil Courts Act, 1887 and not even 
“every Civil Court of a grade inferior toa 
that of a District Court” within Section 
3 of the Code of Civil Procedure. Even 
though “any Court” in Section 115 of the 
Code of Civil Procedure, or “any Court 
of civil jurisdiction” in Section 141 of 
the Code of Civil Procedure is not a 
“Civil Court”, either within Section 3 of 
the Code of Civil Procedure or within 
Section 3 of the Bengal, Agra, Assam 
Civil Courts Act, 1887, still “any Court” 
in Section 115 of the Code of Civil Pro- 
cedure, or. “any Court of civil jurisdic- 
tion” in Section 141 of the Code of Civil 
Procedure may be and is “a Court sub- 
ordinate to the High Court” within Sec- 
tion 115 of the Code of Civil Procedure. 
We have analysed the constitution and 
functiops of the Arbitrator and the pro- 
cedure to be followed in the arbitration - 
proceedings by an Arbitrator appointed 
under the Defence of India Act, 1939 and 
the Bengal Rules made thereunder, and 
we have found that the Arbitrator is a 
Court. We have already found that 
against the Arbitrator’s award Rule 19 of 
the Bengal Rules creates a limited right 
of appeal to the High Court. Therefore,’ 
the Arbitrator is “a Court” subordinate 
to the High Court for the purpose of 
appeal. If it is subordinate to the High 
Court for the purpose of the appeal- being 

a Court’, it is also subordinate to the 
High Court for the purpose of revision 
within Section 115 of the Code of Civil 
Procedure, in view of the principles laid 
down in the case reported in AIR 1944 
Cal 247 ibid. 


25. Section 4, sub-section (1) of 
the Code of Civil Procedure runs as 
follows:—- 


“In the absence of any specific pro- 
vision to the contrary, nothing in this 
Code shall be deemed to limit or other- 


-wise affect any special or local law now 


in force or any special jurisdiction or 
power conferred, or any special form of 
procedure prescribed, by or under any 
other law for the time being in force.” 

This Section is required to be read 
with Section 115 of the Code of 
Civil Procedure. Section 4 of the Code 
of Civil Procedure does not mean that the 
Code does not apply . to proceedings 
under the special or local law but only 
enacts that where there is an inconsist- 
ency, the Rules of the Code do not pre- 
vail. The provisions of the Code will 
apply to all matters on which the special 
or local law is silent. Rule 19 of the 
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Bengal Rules speaks nothing about revi- 
sion under Section 115 of the Code of 
Civil Procedure to the High Court. It 
speaks only of appeal. The Section TI-A 
of the Calcutta Improvement Act wich 
substituted, Section 3 of the Calcritta 
Improvement Appeals Act, 1911 gives 
only right of appeal to the High Curt, 
but speaks nothing of the right of revi- 
Sion under Section 115 of the Code of 
Civil Procedure. Section 93 of the Ben~ 
gal Village Self-Government Act of 919 
provides that the provisions of the Civil. 
Procedure Code, would not apply to any 
suit before the Union Court. It does not 
speak anything about the applicabilit~ of 
Section 115 of the Code of Civil Proce- 
dure in the High Court in a matter aris- 
Ing out such a suit under the Bengal 
Village Self-Government Act. 1919. In 
the case of Khudiram Kundu v. Surerdra 
Mohan, reported in AIR 1934 Cal 666, his 
Lordship S. K. Ghose, J., at p. 667 of the 
report observes:— 


“This provision (Section 93 of the 

Bengal Village Self-Government Act 
(1919)) however does not affect he 
powers of the High Court as derived from 
Section 115, Civil P. C. and Section 107, 
Government of India Act, 1919.” 
With respect, we follow the prince 
enunciated in that decision. Section 19, 
sub-section (1), clause (gi of the D. L 
Act, 1939 and the Rule 19 of the Bergal 
Rules, read with Section 4, sub-section (1) 
of the Code of Civil Procedure, do not 
affect the powers of the High Court as 
derived from Section 115 of the Code of 
Civil Procedure. 


26. The two decisions of the Cal- 
cutta High Court discussed above clearly 
lay down that although the Improvement 
Trust Tribunal, under the Calcutta. Im- 
provement Act, 1911, and the Union 
Court. under the Bengal Village Self- 
Government Act, 1919 are not Cil 
Courts, either within Section 3 of ihe 
Bengal, Agra, Assam Civil Courts A.ct, 
1887 or within Section 3 of the Code of 
Civil Procedure, they fall within the ex- 
pression “any Court subordinate to -he 
High Court” within Section 115 of “he 
Code of Civil Procedure. So, we fad 
that the Arbitrator appointed under S=c- 
tion 19, sub-section (1). clause (b) of “ne 
Defence of India Act and the Benzal 
Rules made thereunder already discuss2d 
is a “Court”, nonetheless, it is a Court of 
original civil jurisdiction, and being thus 
a Court, it falls within the expression 
“any Court subordinate to the High 
Court” as occurring in Section 115 of fhe 
Code of Civil Procedure. So, in our view, 
fin regard to the 17 awards rendered by 
the Arbitrator the relative revisional z> 
plications can lawfully be entertained by 
this Court under Section 115 of the Ccde 
of Civil Procedure, 
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27-35. Now, we come to the merits 
of the two appeals and 17 revisional ap- 
plications. (Then after discussing the evi- 
dence on record with reference tc the 
observations made by the Arbitrator, his 
Lordship proceeded.) . 


From the evidence that we have reviewed 
coming from the claimant’s witnesses and 
from the Government, we find no mate- 
rial to arrive at a market value per acre 
of the acquired land at Rs. 900 as was 
contended by Mr. Chakraborty. If the 
Government paid for the lands in the 
Mouzas contiguous to the Mouzas of the 
acquired land at Rs. 600 per acre as the 
market value in the year 1943 while 
awarding compensation to the persons 
entitled thereto for the lands acquired 
situated in the Mouzas contiguous to the 
Mouzas of the acquired lands and such 
rate was not challenged, we hold that 
such rate should be the market valve of 
the acquired lands in the year 1942. To- 
substantiate that the market value of the 
acquired land per acre in 1943 excseded 
Rs. 600, no kobala either of 1942 or of 
1943, or even of 1944, was proved by the 
claimants. Therefore, we are not prepar- 
ed to accept Mr. Chakraborty’ s contention 
that the learned Arbitrator should have 
fixed Rs. 900 per acre of land as the 
market value of the acquired land in all 
the 19 cases, two under appeal and 17 
under revision. In our view, the appel- 
lants and the petitioners in the ‘arpeals 
and in the revisional cases shall not get 
more than Rs. 600 as the market value 
Pace of the acquired land in the year 


36. Mr. Sen for the Government 
did not press the relative cross-objections 
in the appeals. The Government by 
awarding compensation per acre of land 
Situated in Mouzas contiguous to the 
Mouzas of the acquired land at Rs 600 
cannot be heard to say that the market 
value per acre of the acquired land 
should have been assessed bv the learned 
Arbitrator at Rs. 300 per acre. On merits 
also the cross-objections in the relative 
appeals do not stand. 


37. In the result, the two appeals 
are allowed in part so also the 17 revi- 
sional applications, arising out of the 
awards given by the learned Arbitrator 
upon common grounds. We accordingly 
modify the awards relative to the apveals 
and the revisional applications holding 
that the market value per acre of the 
acquired land in 1943 should be assessed 
in modification of the learned Arktitra- 
tor’s awards, at Rs. 600 per acre of the 
acquired land in each of the cases under 
appeal and revision. The learned Arbi- 
trator rightly rejected 15% allowance 
and rightly allowed interest at 5 p. e 
on the sums awarded in each case. We 
allow interest at 5 p. c. in all the cases 
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on the amount of each of the relative 
modified awards. The interest at 5 p. c. 
en each of the award moneys shall run 
trom ist August 1946 till realisation. 
The cross-objections in the relative ap- 
reals fail without costs. The appellants 
m Bi two appeals shall get proportionate 
costs 


The petitioners In each of the revi- 
sional applications shell get costs, hear- 
ing fee assessed at 3 (three) Gold mohurs 
in each of the revisional cases. The 
fearned Arbitrator’s awards relative to 
zhe appeals and the revisional cases so 
=ar as the market value per acre of land 
only is concerned, be modified in terms 
of this judgment which governs both the 
zppeals and the 17 revisional cases. ` 

AMARESH ROY, J.:— 38. I agree. 

Order accordingly. 
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Great Eastern Shipping Co., Ltd., 
Plaintiff v. Union of India, Defendant. 


Suit No. 1669 of 1963, D/- 14-8-1970. 


(A) Civil P. C. (1908), O. 8, R. 2 — 
Carriage of goods — Void nature of bill 
of lading for non-compliance with Art. 
299 — Constitution not raised in written 
statement — It cannot be pleaded during 
arguments. AIR 1954 SC 165, Followed. 

(Para 23) 


(B) Contract Act (1872), S. 70 — 
Claim to compensation under not barred 
by Art. 299 — Constitution though agree- 
ments for non-compliance with that Arti- 
cle are void. (Para 24) 


(C) Contract Act (1872), Ss. 70 and 
73, Paragraph 3 — Compensation claim 
under — Principle of — Carriage and 
delivery of cargo not gratuitous — Car- 
rier is entitled to reasonable compensa- 
tion under both provisions. 

Section 73, Paragraph 3 confers a 
right to recover compensation from a per- 
son who has become liable to pay it 
under Section 70 though there is no con- 
tract for payment of compensation. This 
provision and Section 70 are based on the 
doctrine of restitution which envisages a 
benefit unjustifiable for the defendant to 
retain having enjoyed it at the plaintiff's 
cost. (Paras 25, 27, 28 and 34) 

(D) Contract Act (1872), S. 73, Para- 
graph 1 — Kt does not apply to agree- 


ments void for any reason. (Para 26) 
(E) Contract ‘Act (1872), Ss. 70 and 


13, Paragraph 3 — Compensation under 
— Assessment — Principle, 

In assessing ‘compensation under Sec- 
tions 70 and 73, Paragraph 3 amount con- 
templated to be reasonable by the parties 


JN/KN/E589/70/JRM/B 


[Prs. 37-38] Great Eastern Shipping Co. v. Union of India 


A.L R. 


at the time the work ïn question was 
done and rates of remuneration prevailing 
at that time must be taken into account 
but not the profit thet would have been 
earned by the claimant. Where the claim 
is for delivery of goods market rates (of 
the goods or freight as the case may be) 
on their date of delivery must be consi- 
dered. AIR 1970 SC 1201, Followed. 
(Paras 29 and 33) 


(F) Letters Patent (Calcutta), Cl. 12 
—« Original jurisdiction — Suit against 
Union of India by a carrier in Calcutta 
for compensation for tarriage of goods of 
Eastern Railway is maintainable in the 
Calcutta High Court. 


Railway administrations have no 
legal entity. It is the Union of India 
which can enforce its rights in connection 
with those administrations and in those 
administrations it does carry on business 
within the meaning of clause 12. It does 
SO within the Calcutta High Court’s juris- 
dicticn since the headquarters of Eastern 
Railvay is in Calcutta and therefore 
leave under clause 12 is not necessary to 
file a suit in the Calcutta High Court 
against it in respect of the Eastern Rail- 
way. The High Court can hence try 
such suit irrespective of only part of the 
cause of action having arisen within its 
jurisdiction. AIR 1963 SC 1681, Fol- 
lowed. i * (Paras 37, 38 and 40) 


When the suit by a carrier in Cal- 
cutta is for part of compensation amount 
for carriage of goods of the Eastern Rail- 
way to the Southern Railway, the bene- 
fit of the carriage having been for the 
former and the suit being for compensa- 
tion only for the services rendered lies 
in the Calcutta High Court. This is so 
further because the compensation is pay- 
able in Calcutta on the principle that the 
debtor must pay at the creditor’s place. 
Moreover, since a portion of the compen- 
sation has become due a part of the cause 
of aztion has arisen within the Calcutta 
High Court’s jurisdiction. Im such a case 
when leave under clause 12 had been 
granted it is immaterial whether this 
part of the cause of action was pleaded 
or not at the time suit was filed. AIR 
1927 PC 156, Followed. 

(Paras 39 and 41) 


(G) Limitation Act (1963), Arts. 113 
and 18 and S. 30 — Suit for compensa- 
tion under Section 70, Contract Act, filed 
on 3-8-1866 —— Claim arising on 25-11- 
1960 — Art. 113 applies and in view of 
S. 39 suit is not barred. 


The words “where no time was fixed 
for payment” in Art. 18 suggest the exist- 
ence of en agreement in which the time 
to pay the “price? was not fixed and 
hence only Art. 113 will apply to a suit 
for compensation under S. 70, Contract 
Act. AIR 1921 Cal 93 & (1954) 93 Cal LJ 
373 & AIR 1964 Pat 225, Followed; ATR 


s) 
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1942 Cal 444, Explained. 
(Paras 45 and 46) 
When such suit in respect of a caim 
arising on 25-11-1960 is filed on 8-8-1966, 
since in view of S. 30 the period of 6 


years under Art. 120 of the 1908 Act will 


apply instead of the 3 years under Art. 
113 of the present Act, it is not barred. 
(Para 47) 


Cases Referred: Chronological Paras 


(1970) ATR 1970 SC 1201 V 57) = 


Civil Appeal 19 of 1967, D/- 15- 
1-1970, Pilloo Dhunjishaw Sidhwa ` 
v. Municipal Corporation of the 
City of Poona 
(1964). ATR 1964 Pat 225 (V 51), 
State of Bihar v. Thawardas 
Pheruman 45 
(1963) AIR 1963 SC 1681 (V 50) = 
(1964) 3 SCR 624, Unicn of India 
y. Ladulal Jain 37 
(1954) AIR 1954 SC 165 (V 41) = 
1954 SCR 958, Kalyanpur Lime 


Works Ltd. v. State of Bihar 23 
(1954) 93 Cal LJ 373, Nalini Ranjan 
Guha v. Union of India 45 


(1942) AIR 1942 Cal 444 (V 29) = 


75 Cal LJ 7. Sachindra Nath 

Chatterjee v, Bengal Nagpur Rly. 

Co., Ltd. 45 46 
(1930) AIR 1930 Lah 364 (V 17) = 

ILR 11 Lah 375, Secy. of State v. 

G. T. Sarin & Co. 30 
(1927) ATR 1927 PC 156 (V 14) = 

54 Ind App 265, Soniram Jeet- 

mull v. R. D. Tata & Co., Ltd. 41 
(1921) ATR 1921 Cal 93 (V 8) = 

25 Cal WN 813, Upendra Krishna 

Mandal v. Naba Krishra Mandal 45 


A. K. Roy Mukherjee with J. Ghesh, 
for Plaintiff; Dilip K. Sen with A. K. 
Panja, for. Defendant. 


ORDER :— This suit was filed by 
the plaintiff with leave under clause 12 
of the Letters Patent on 12th September, 
1963, claiming Rs. 26,721/- as outstanding 
balance of freight payable by the defen- 
dant with interest thereon in respect of 
a cargo of coal carried by the plaintiff in 
Voyage No. 31 by the vessel “JAG 
SEVAK”. 


2; n the plaint f+ is, inter alia, 
alleged ie the Chief Commercial Super- 
intendent of Eastern Railvray Administra- 
tion on behalf of the defendant shipped 
7730 metric tons of steam coal on board 
the plaintiff's said vessel “JAG SEVAK” 
for being carried by the plaintiff from he 
port of Caleutta and for being delivered 
at the Port of Cochin to the Southern 
Railway Administration of the defendant. 


The plaintiff duly carried the said cargo ` 


by that vessel under a Bill of Lading 
dated November 10, 1960 and duly deli- 
vered those goods to the defendant’s said 
Railway Administration at the Port of 
destination on 25th November, 1950. 
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Under the Bill of Lading the total freight 
payable to the plaintiff was Rs. 2,€6,755~ 
50, out of which the defendant through 
its Eastern Railway Administration paid 
Rs. 2,40,034-50 p. leaving a balance sum 
a Rs. 26,721/- still otic to the plain- 


3. On 3rd November, 1962, the 
defendant filed its written statement, 
inter alia, pleading that the said contract 
of carriage was void due to non-compli- 
ance with the provisions of Art. £99 of 
the Constitution. The defendant, how- 
ever, admitted the contents of the Bill 
of Lading mentioned in the plains and 
by way of defence alleged that the defen- 
dant had paid Rs. 2,51,818.87 p. as freight 
under another Bill of Lading for a dif- 
ferent cargo of 7182 tons of coal boarded 
on another vessel “S. S. JAGJANANI” 
belonging to the plaintiff for shipment 
from. Calcutta to Cochin. The said vessel 
"S. S JAGJANANI” however, ran 
aground and thereafter the said cargo was 
off loaded in lighters and ott of the total 
quantity of the said goods only 6784 tons 
were transhipped by the plaintiff by 
other vessels which were ‘lischarg2d at 
different ports, the distances of which 
were shorter than the original destination. 
The balance quantity of 398 tons of coal 
became unsuitable for shipment and were 
not transhipped at all. In these circum- 
stances, the consideration for the sum of 
Rs. 26,721/- representing tha freight for 
the said off loaded 398 tons of coal in- 
cluding the difference in freight for not 
carrying 6784 tons of coals to their ori- 
ginal destination have totally failed and 
the said sum of Rs. 26,721/- became pay- 
able by the plaintiff to the defendant in 
respect of “S. S. JAGJANANT”. 


4. In the written statement it ïs 
further pleaded that the “defendant 
thereafter duly and with the consent of 
the plaintiff deducted the said sum << 
Rs. 26,721/~ out of the total sum oł 
2,66,755.50 p. being the freight due to ne 
plaintiff, on account of the aforesaid car- 
riage of coal by the said vessel ‘JAG 
SEVAK” and the balance sum of Rs. 
2,40,034.50 p. was duly paid up by the 
defendant to the plaintiff’, and “there 
was full accord and satisfaction in respect 
of the plaintiffs dues on account of the 
said freight for the sum of Rs. 2,6@,755- 
50 p.” After pleading that “the plaintiff 
dispensed with and/or remitted the said 
sum of Rs. 26,721/-” the defendant, in 
the alternative, claimed to set off the 
said sum of Rs. 26,721/- against the claim 
of the plaintiff and disputed the validity 
of the Notice under Section 80 of the 
Code of Civil Procedure and alleged that 
this Court had no jurisdiction to try this 
suit. 

5. In view of the defence as ta the 
invalidity of the contract of afreightment 
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being taken in the written statement the 
plainiff after serving a fresh notice under 
Section 80 of the Code of Civil Procedure 
‘applied for amendment of the _ plaint 
which was allowed by an order dated 
&h August, 1966 by Binayak Banerji, J. 
Ey the said amendment the plaintiff inter 
alia pleaded necessary averments requir- 
ed by Section 70 of the Contract Act and 
claimed Rs. 26,721/~ with interest as the 
kalance sum representing the compensa~ 
tion payable by the defendant to the 
Jaintift. 

6. It is to be noticed here that the 
said amendment of the plaint was allow- 
ed without prejudice to the rights and 
contention of the defendant that the 
Claim introduced by way of such amend- 
ment on the date of that order was barred 
by the law of limitation. Leave was 
given to the defendant to file an Addi- 
tional Written Statement which was, how- 
‘ever, not filed within the period mention- 
ed in the said order. At the time of 
bearing of the suit the defendant prayed 
for an extension of time to file its Addi- 
tonal .Written Statement which was 
granted by me and it was filed on 16th 
“March, 1970 denying the allegations made 
fn the amended portion of the plaint and 
disputing the liability of the defendant to 
pay any sum to the plaintiff, 


ae Leave was also given to the 
DNaintiff to file an Additional Written 
Statement which was filed on 26th March, 


4970 in which the plaintiff denied the 
defendant’s claim for set off including . 


the plea of accord and satisfaction as 
alleged in the written statement of the 
defendant. The plaintiff further denied 
that it remitted or dispensed with the 
payment of the said sum of Rs. 26,721/- 
and pleaded that the alleged agreement 


resulting in accord and satisfaction was. 


void as it did not comply with the re~ 
quirements of Art. 299 of the Constitu~ 
tion. 

8 It is now necessary fo say here 
that by consent of the parties I allowed 
these two Additional Written Statements 
to be filed and thereafter, the counsel. for 
the defendant abandoned the plea of 
accord and satisfaction and to shorten 
the litigation the following issues sug- 
gested by him were accepted by the 
counsel for the plaintiff and they agreed 
to go to the trial on these issues only: 


*J(a) Did the defendant with the 
consent of the plaintiff deduct the said 
sum of Rs. 26,721/- out of the total sum 
of Rs. 2,66,755.50 p. in respect of freight 
for coal carried on ‘JAG SEVAK’ Voyage 
No. 31 as alleged in paragraph 2 of the 
Written Statement? 

(b) Did the plaintiff dispense with or 
remit the payment of the said sum of 
Rs. 26,721/- as alleged in paragraph 2 of 
the Written Statement? 
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` 2. Is the defendant entitled to set off 
the sum of Rs. 26,'721/- against the claim 
of the plaintiff as alleged in paragraph 6 
of the Written Statement? 

3. Did any part of the cause of action 
arise within the jurisdiction and does 
this Hon’ble Court have jurisdiction? 

4. Whether notice under Section 80 
of the Code of Civil Procedure valid or 
sufficient? 

5. Is the claim of the plaintiff barred 
by limitation? 

6. To what relief, if any, is the plain- 
tiff entitled?” . 

9. Mr. Sukumar Dey, on behalf 
of the plaintiff, gave evidence but no one 
was: called by the defendant to give evi- 
dence in this suit. Several documents 
were exhibited by consent of the parties 
but the bill of lading in respect of the 
Steamship “J AGJANANI” was neither 
disclosed nor tendered in evidence, on 
which the defendant’s claim for set off 
was based. 


10. There is no dispute that 7182 
fons of coat were loaded on board the 
vessel “JAGJANANI” on 2nd September, 
1960 and the freight in respect of that 
cargo being Rs. 2,51,818.87 p. was paid 
by the defendant to the plaintiff. It was 
admitted that the vessel “JAGJANANI” 
ran aground and 398 tons of coal were 
not transhipped and they were consumed 
by the Eastern Railway. 


11. So far as the vessel ‘JAG 
SEVAK’ was concerned it is an admitted 
fact that the cargo loaded on board that 
ship was carried by the plaintiff at the 
instance of Eastern Railway and the said 
cargo was received by the Southern Rail- 
way. It is also an admitted fact that the 
defendant withheld payment of Rs. 
2,66,755.50 p. payable by the defendant 
to the plaintiff for carrying that cargo 
by the vessel “JAG SEVAK” for a lon 
time on the allegation that Rs. 26,721/- 
was liable to be deducted in respect of 
"“JAGJANANI”, 


12. As the defendant withheld 
payment of such a large sum of money 
and insisted on its alleged right to deduct 
Rs. 26,721/- the plaintiff by a letter dated 
Ist December, 1960 (page 11 of Ext. A) 
informed the defendant that the plaintiff 
would forward the defendant’s alleged 
claim for deduction of freight in respect 
of 398 tons of coal to Average Adjusters 
in London for their opinion and by a let- 
ter dated 13th December, 1960 (page 18 
of Ext. A) the plaintiff claimed the pay- 
ment of Rs, 2,66,755.50p. for carrying 
the other cargo by “S. S. JAG SEVAK.” 


13. Hogg, Lindlay & Co. of Lon- 
don were the Average Adjusters and 
their opinion dated 16th December, 1960 
(page 33-B of Ext. A) was relied on by 
both the parties. Counsel for both the 
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parties stated that Hogg, Lindlay & Co. 
was one of the leading Average Adjusters 
of the World and both of them accepted 
the opinion of that firm as correct. In 
the opinion of Hogg. Lindlay & Co. the 
defendant was not entitled to deduct the 
freight for 398 tons in respect of “JAG 
JANANI” from the freight payable for 
“JAG SEVAK” but if both the Bill of 
Lading of these two vessels were void 
then the defendant could claim and de- 
duct the said amount from the freight 
payable for "JAG SEVAK”. As said be- 
fore this opinion of Hogg, Lindlay & Co. 
was accepted as correct, and I also find 
no reason to differ from their opinion. 


14. Along with the letter dated 
7th March, 1961 (page 33-A of Ext. A) 
the plaintiff sent to the Director General 
of Shipping, Government. of India, a 
copy of the opinion of Hogg, Lindlar & 
Co. and in this letter after writing chat 
the defendant was not entitled to make 
any deduction from the plaintiffs dues, 
it was written by the plaintiff as follcws: 


“We shall be grateful if you will 
kindly pass immediate advices to the Dy. 
Coal Controller to arrange payment of 
the freight amount of Rs. 2,66,755.50 p., 
which has become due on a shipment of 
7608 long tons coal per S. S. Jag Sevak 
Voy. 31, from Calcutta to Cochin. The 
vessel sailed from Calcutta for Cochin on 
17-11-1960 and our Calcutta office debit 
note No. AC/60-61/11 dated 17-11-1960 
was submitted to the Chief Accounts Cff- 
cer (Fuel), Eastern Railway. The nən- 
payment of such a big amount for nearly 
4 months is causing us great inconveni- 
ence. Pending consideration of the posi- 
tion explained by us in our letter, we 
suggest you telegraph the Dy. Coal Con- 
troller at Calcutta requesting him to pay 
Rs. 2,66,755.50 p. minus their alleged 
claim of Rs. 26,721.00 in respect of Coal 
Shipment per S. S. Jag Janani. The pay- 
ment of the balance amount of Rs. 26,721 
may be made to us after you have studied 
our and our Average Adjusters lettars 
and appreciated the correctness of cur 
position.” 

45. By a letter dated 1st Apii, 
1961 (page 33K of Ext. A) the Assistant 
Director of Shipping, Govt. of India, 
wrote to the Assistant Dy. Coal Controller, 
Eastern Railway, inter alia, as follows: 


“In any case, there does not seem to 
be any justification for withholding 
freight to the tune of 2.6 lakhs rupees 
when the dispute with the company is 
only for an amount of Rs. 26,721.00. 


_ Pending final settlement of the case, 
the Southern Railways mey therefore be 
requested to arrange payment of the 
withheld freight to the company after 
deducting Rs. 26,721/- if necessary. Ev2n 
this deduction also is not permissible, 


Great Eastern Shipping Co. v, Union of India 


[Prs. 13-20] Cal. 153 


strictly speaking. But, since the ship 
owners have voluntarily agreed to it, 
there does not appear to be any serious 

objection to it.” : 


16. In the letter dated 18th May, 
1961 (page 39 of the Ext. A) the plaintiff 
wrote to the Dy. Coal Controller of East- 
ern Railway Administration that the 
claim for Rs. 26,721/~ of the defendant 


.was wholly unjustified and requested him 


to advise Eastern Railway to make imme- 
diate payment of freight fcr ‘Jag Sevak’ 
without any deduction and by another 
letter dated 31st May, 1961 (page <3 of 
Ext. A) the plaintiff reiterated its posi- 
tions and asked for immediate payment 
of its dues. i 


17. In the letter dated 17th June, 
1961 (page 45 of Ext. A)—Accounts Off- 
cer, Eastern Raiway, Calcutta, wrote to 
the plaintiff to submit a duplicate bill for 
Rs. 2,66,755.50 p. for receiving payment 
of that amount and by a letter dated 3rd 
June, 1961 (page 49 of Ext. A) the Chief 
Accounts Officer, Eastern Railway, direct- 
ed the Commercial Superintendent, East- 
ern Railway, Calcutta. . that since the 
plaintiff had objected to the deduction of 
Rs. 26,721/- entire freight in respect of 
ae Sevak’ had to be paid to the plain- 

18. By a letter dated 8th July, . 
1961 (page 50 of Ext. A) the plaintiff 
wrote to the Dy. Coal Controller, Cal- 
cutta, for immediate payment of its dues 
in respect of Jag Sevak and by another 
letter dated 2nd August, 1961 the plain- 
tiff threatened to take ləgal actions 
against the Eastern Railway if its dues 
were not paid within a fortnight. 


19. As no payment was made, the 
plaintiff through its solicitor served a 
notice (page 57 of the Ext. A) under Sec- 
tion 80 of the Code of Civil Procedure 
claiming Rs. 2,66,755.50 p. and then on 
28th August, 1961 the plaintiff authorised 
one of its officers in writing (page 59 of 
Ext. <A) to receive payment of Rs. 
2,40,034.50 p. 

20. On 29th August, 1961 the de- 
fendant paid Rs. 2,40,034.50 p. to the 
plaintiff and thereafter on 28th Septem- 
ber, 1961 the plaintiffs Solicitor gave an- 
other notice (page 69 of Ext. A) under 
Section 80 of the Code claiming the said 
balance sum of Rs. 26,721/~ from the de- 
fendant. In reply to this notice the 
General Manager, Southern Railway, by 
his letter dated 16/21 November, 1961 
(page 78 of Ext. A) after reiterating the 
claim of the Government for Rs. 26,721/- 
in respect of “Jag Janani?” denied the 
liability of the Government to pay the 
balance sum of Ps. 26,721/- on the ground 
that the plaintifi was not “legally en- 
titled” to claim that amount. In the last 
paragraph of this letter it was said that 
“the withholding of the sum of 
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Rs. 26,721/- is in order and your clients 
M/s. Great Eastern Shipping Company 
have no claim for the amount withheld.” 


21. Counsel for the defendant 
relying on these documents contended 
that the defendant. deducted the said sum 
of Rs. 26,721/- out of the said sum of Rs. 
2,66,755.50 p. with the consent of the 
plaintiff. It is true that the plaintiff 
consented to the said deductions but 
these documents clearly show that the 
plaintiff did not give up its claim for that 
amount. The plaintiff all through con- 
tended that the plaintiff was not liable 
to pay Rs. 26,721/- and this fact was ad- 
mitted by the Assistant Director of Ship- 
ping as said before. These letters fur- 
ther show that for a paltry sum of Rs. 
26,721/- the defendant wrongfuly with- 
held Rs. 2,66,755.50 p. and unnecessarily 
harassed the plaintiff who was suffering 
a great Inconvenience due to non-payment 
of such a large sum of money for about 
a year. In these circumstances the plain- 
tiff was suffering a loss due to wrongful 
withholding of Rs. 2,66,755.50 p. and had 
to consent to the deduction of Rs. 26,721/- 
pending the consideration of the opinion 
of Hogg. Lindlay & Co. by the defendant. 
The opinion of Hogg, Lindlay & Co. was 
accepted, as said before, as correct not 
only by the counsel for the defendant 
but also by Assistant Director . of Ship- 
ping and the Deputy Coal Controller of 
the defendant but still the defendant 
wrongfully took advantage of withhold- 
ing of such a large sum to put pressure 
on the plaintiff and in those circumstan- 
ces the plaintiff had to consent to the 
withholding of Rs. 26,721/-. These let- 
ters, as said before, conclusively show 
that the plaintiff never gave up its claim 
for Rs. 26,721/-. 


22. In my opinion the plaintiff 
did not dispense with nor it remitted the 
payment of the said sum of Rs. 26,721/- 
as alleged in the written statemen 
though it consented to the withholding 
of the said sum of Rs. 26,721/- in the 
cireumstances stated above. Moreover 
the defendant being legally liable to pay 
Rs. 26,721/- there must be a consideration 
for dispensing with or remitting the pay- 
ment of the said money. In any event 
there must be valid and binding agree- 
ment between the plaintiff and defendant 
for dispensing with and for remitting the 
payment of Rs. 26,721/- and this agree- 
ment must be in accordance with the 
provisions of Art. 299 of the Constitution. 
No such agreement was entered into and 
the above letters relied on by the counsel 
for the defendant do not comply with 
the provisions of Art. 299 of the Consti- 
tution. Im these circumstances; I am un- 
able to accept the defence of the defen- 
dant. The plea of accord and satisfaction 
was expressly abandoned by the counsel 
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for the defendant and so the defendant 
can only succeed if its claim for set off 
is allowed. 


23. The defendants claim -for sef 
off is based on the bill of lading of “Jag. 
Janani” but it was neither disclosed nor 
tendered in evidence. Whether the de- 
fendant had any right to a refund of 
Rs. 26,721/- will depend on the terms and 
conditions of the contract of affreight- 
ment in respect of “Jag Janani” but those 
terms and conditions not being proved 
by the defendant in my opinion it has 
failed to establish its claim. Moreover 
the counsel for the defendant had accept- 
ed the opinion of Hogg, Lindlay & Co. 
as correct and had said that the defen- 
dant was not entitled to retain Rs. 
26,721/- out of the freight payable in res- 
pect of “Jag Sevak”, He however, con- 
tended that the bill of lading of “Jag 
Janani” was void for the reason that it 
did not comply with the provisions of 
Art. 299 of the Constitution but this plea 
was not taken in the written statement 
and it was not proved that it did not 
comply with the constitutional provi- 
sion. In my opinion, the defendant by 
not taking this plea in its written state- 
ment is debarred from making this con- 
tention in view of the judgment of the 
Supreme Court in Kalyanpur Lime Works 
Ltd. v. State of Bihar, AIR 1954 SC 165, 
and I overrule this contention. 


24. The plaintiffs claim, as said 
before, is now confined to Section 70 of 
the Contract Act. It is well established 
that an agreement vzhich does not com- 
ply with the provisions of Art. 299 of the 
Constitution is void. It is also well 
settled that Art. 299 of the Constitution 
does not stand in the way of claiming 
compensation under Section 70 of the 
Contract Act. If any person lawfully 
does any work for another person, not 
intending to do so gratuitously and the 
other person has enjoyed the benefit of 
such works, Section 70 of the Contract 
Act enjoins the person receiving such 
benefit to pay compensation to the per- 
son who has done that work for him. 


25. There is no dispute between 
the parties that the plaintiff lawfully 
carried the said cargo of coal by “Jag 
Sevak” and delivered them to the defen- 
dant. Moreover the correspondence exhi- 
bited in the suit ccnclusively show that 
the plaintiff had rendered the said service 
to the defendant nct intending to do so 
gratuitously. There is no dispute that 
the defendant had accepted the said 
works and had enjoyed the benefit of 
such works. In these circumstances the 
defendant had incurred a statutory liabi- 
lity to make compensation to the plain- 
tiff under Section 70 of the Contract Act. 


ba 
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26. Section 70 is in Chapter Y of 
the Act which deals with ‘“Reladons 
Resembling Those Created by Contract”. 
Chapter VI of the Act deals with the 
consequences of a breach of contract and 
Section 73 is in Chapter VI of the Act. 
First paragraph of Section 73 of the Act 
inter alia provides that whenever a party 
has suffered loss or damage in conse- 
quence of a breach of contract he is 
entitled to receive compensation from the 
party who has broken the contract. Prin- 
ciple upon which such compensation is to 


_be assessed is that a party injured by a 


breach of contract should be placec in 
the same position in terms of money as 
far as possible had the contract been per- 
formed by the party in default. This 
paragraph cannot have any applicatior. in 
those cases where agreements are void 
for any reasons whatever. 


27. The third paragraph of Sec- 
tion 73 of the Act, hovwever, provides 
that when an obligation resembling those 
created by contract has been incurred by 
a party and has not been discharged by 
him the injured party is entitled to 
receive compensation from the party in 
default, as if the party in default had 
agreed to pay him such compensation end 
had broken that agreement. This paza- 
graph confers a statutory right on a p2r- 
son to receive compensation from the 
person who has incurred a statutory otli- 
gation to pay it under Section 70 of fhe 
Act and though there may not be any 
contract to pay compensation but “fhe 
party in’ default” having incurred a sza- 
tutory liability is enjoined to discharge it 
as if he had entered into a contract to 
pay compensation to the injured party 
and has broken such a contract. 


28. Section 70 and third para- 
graph of Section 73 of the Act are based 
on the doctrine of Restitution which says 
that you cannot unjustly enrich yourself 
by retaining anything delivered to you 
which does not belong to you and yeu 
must return it to the person from whom 
you have received it. It says that if you 
cannot return them in specie you must 
pay him their equivalent in money. Simi- 
larly if anything is done by one perscn 
for the other this doctrine says to the 
person who has accepted such works that 
you having enjoyed the benefits of such 
works must compensate the person who 
had done that work for you and if ycu 
do not want to pay him you will be guilty 
of enriching yourself unjustly by tke 
labour of the other person and so you 
must pay to the person from whom you 
have received such work. Principle cf 
restitution is not primarily based on loss 
suffered by the plaintiff bus on the bene 
fit which is enjoyed by the defendant =t 
the cost of the plaintiff which is wholly 
unjustified for the defendant to retain. 
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29. In assessing the compensation 
payable under Section 70 and third para- 
graph of Section 73 of the Act, the Court 
shall take into account what the parties 
contemplated to be a reasonable compen- 
sation at the time when the works were 
done or the goods were delivered. So 
far as compensation for goods are con- 
cerned, the court will always take into 
consideration the market rate of those 
goods prevailing on the date on which 
they were delivered. In the case of 
works done the Court will similarly con- 
sider the remuneration that would have 
been charged by other persons on the 
date on which the plaintiff has rendered 
the said services to the defendant. 


_ 36. In Civil Appeal No. 19 of 1967 
(Piloo Dhunjishaw Sidhwa v. Municipal 
Corporation of the City of Poona) the 
Supreme Court, in its unreported judg- 
ment D/~ 15-1-1970 = (since reported in 
AIR 1970 SC 1201), laid down the law on 
the subject in the following terms: 


“In our view the High Court was in 
error in holding that the plaintiff is en- 
titled not to the invoice value of the 
goods, but only to “the fair price” of the 
goods. Under Section 70 of the Contract 
Act, a person lawfully delivering goods to 
another, and not intending to do so gra- 
tuitously, is entitled to demand that the 
goods delivered shall be returned, or that 
compensation for the goods shall be 
made. Compensation would normallv be 
the market price of the goods By refus- 
ing to return the goods, the person to 
whom the goods have been delivered zan- 
not improve his position and seek to pay 
less than the market value of the gcods. 
The High Court of Lahore in Secy. of 
State v. G. T. Sarin & Co., TLR 11 Lah 
375 = (ATR 1930 Lah 364) held that a 
person without an enforceable contract in 
his favour supplying goods to a Govern- 
ment Department is entitled to a maney 
equivalent of the goods delivered, assess- 
ed at the market rate prevailing on the 
date on which the supplies were made 


The plaintiff had made out an invoice 
in respect of the goods delivered. The 
Transport Manager accepted the goods on 
behalf of the Corporation and appropriat- 
ed them. He had satisfied himself that 
the rates quoted were “proper rates’. 
The plantiff was paid in respect of other 
goods supplied at the rates quoted in the 
price-list together with incidental charges. 
The plaintiff was the sole selling agent 
in the Bombay State and the additional 
124% which the plaintiff claimed on the 
listed price was by reason of the increase 
in the price made by the manufacturers. 
There is no reason to hold that the invcice 
price was more than the merket value 
of the goods. If it was the contention of 
the Corporation that the market rate 
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was less than the invoice price it was 
open to the Corporation to lead evidence 
about the ruling rates at which the spare 
parts were sold in India by other agents 
of the manufacturers. But no such at- 
tempt was made. The plaintiff, In our 
fudgment, was entitled to the market 
value of the goods at the date of supply, 
and, in our judgment, the invoice value 
was tue prevailing market value of the 
goo 7 


31. Coming now to the facts if was: 


admitted .that on 26th August, 1957 a 
Coastal Conference was. held which was 
called by the Director General of Ship- 
ping, Government of India, in which the 
representatives of the Indian Ship-owners 
and the high officers of the Central Gov- 
ernment participated and in this confer- 
ence a recommendation was made to the 
Central Government to increase the rate 
of freight, inter alia, of cargoes of coal 
to be carried by the. Ship Owners with 
retrospective effect from lst April, '1956. 
The minutes of this Conference was in- 
eluded in Ext. D which was tendered by 
consent of the Parties. Ext. D also con- 
tains a letter dated 30th August, 1957 
written by the Assistant Secretary of the 
Indian Coastal Conference to the Ship 
Owners in which the revised freight to 
be charged by them as recommended by 
the Conference for carrying cargoes of 
coal. inter alia, from Calcutta to Cochin 
was shown as Rs. 35-1-0 per ton. The 
Assistant Director of Shipping of the 
Central Government by his letter dated 
21st November, 1957 wrote to the Secre- 
tary of the Indian Coastal: Conference 
which is also included In Ext. D, inform- 
ing him that the Government of India 
had carefully considered the recommenda- 
tions of the Coastal Conference and had 
accepted the said recommendation in the 
following words: 


‘The Government of India have 
carefully considered the above recom- 
mendation and have taken the following 
decisions: 


(ii) Coal: The Committee’s recom- 
mendation is accepted. Having regard to 
the interim increase of 5% already allow- 
ed effective from 15th October, 1955 and 
the commitments made by the Govern- 
ment of India earlier that any revision 
recommended by the Committee would 
be given retrospective effect, an enhance- 
ment of 10% should now be allowed with 
effect from Ist April, 1956, thus making 
the total increase to 15 % over the rates 
which were in force prior to the 15th 
October, 1955.” 


32. In the written statement of 
the defendant it was admitted that Rs. 
2,66,755.50 p. was the freight due to the 
plaintiff. The defendant accepted the 
said sum to be a reasonable sum due to 


[Prs. 30-34] Great Eastern Shipping Co. v. Union of India 


ALR. 


the plaintiff and out of this sum the 
defendant retained Rs. 26,'721/- towards 
its alleged claim in: respect of “Jag Jana- 
ni’. The correspondence exhibited in 
the suit conclusively prove these facts and, 
moreover, the defendant, as hereinbefore 
stated, requested the plaintiff to submit 
a fresh bill for receiving Rs. 2,66,755.50 pD: 
Both the parties proceeded on the basis 
that the said amount was neither exces- 
sive nor unreasonable. .The defendant 
did not stop there and also accepted the 
said sum of Rs. 2,66,755.50 p. as a reason-. 
able amount payable to the plaintiff and 
purported to deduct Rs. 26,721/- from 
that amount. . In other words, it is an ad= 
mitted fact that Rs. 2,66,755.50 p. is a 
reasonable amount payable by the defen- 
dant to the plaintiff. The rate of freight 
for carrying cargo from Calcutta.to Co- 
chin was fixed by the defendant after 
considering the recommendation made in 
the Coastal Conference. Moreover, had 
the contract of affreightment been ‘valid 
and binding between the parties, the 
defendant would have been bound to pay 
Rs. 2,66,755.50 p. to the plaintiff and I 
fail to appreciate on what principle this 
Court will disallow the claim of the 
plaintiff. 


_ 83 The defendant did not adduce 
any evidence to show that the said 
amount was not a reasonable compensa- 
tion for carrying the said cargo from 
Caleutta to Cochin. It was suggested to 
Mr. Dey in cross-examination and he ad- 
mitted that the profits of the ship-owners 
were taken into consideration in fixing 
the revised rate and relying on this evi- 
dence it was contended on behalf of the 
defendant that “profit” should be exclud- 


‘ed in assessing the compensation It is 


true that in assessing compensation under 
the doctrine of Restitution. the Court 
should not take Into account the profit 
that the plaintiff would have earned but 
no ship-owners would have carried the 
said cargo from Calcutta to Cochin unless 
the same freight was paid as claimed by 
the plaintiff. The defendant would have 
to pay the same freight to other ship- 
owners for carrying the said cargo unless, 
of course, someone would have done “for 
love” (the expression used by the coun- 
sel for the defendant). In my opinion,| - 
all that the Court is concerned in assessing 
the compensation is that it will take into 
account the rate of freight that would 
have been charged by the other ship- 
owners for carrying a similar cargo on 
the principles laid down by the Supreme 
Court in the above case. 


- 34. Moreover if a lesser compen- 
sation is allowed to the plaintiff then if 
will amount to an unjust enrichment by 
the defendant at the cost of the plaintif£ 
The defendant has been benefited by the 


1971 


said service and has enjoyed the benefit 
at the cost of the plaintiff and it is unjust 
for the defendant not to pay the amount 
claimed by the plaintiff which the plain- 
tiff is entitled to get as a reasonable rom- 
pensation under Section 70 and third 
paragraph of Section 73 of the Concract 


Act. In my opinion, the reasonable com-. 


pensation in the facts and circumstances 
of this case is the amount claimed by the 
plaintiff and I assess Rs. 26,721/- to be 


the balance of such compensation payable . 


by the defendant to the plaintiff. 


35. The next question fo be decid- 
ed is whether the Court has no jurisdic- 
tion to try this suit. This suit was insti- 
tuted with leave under clause 12 of the 
-Letters Patent onthe allegations that a 
part of the cause of action arose within 
and the other parts arose outside the 
furisdiction of this Court. In paragraph 
1 of the plaint it is pleaded that offic: of 
the Deputy Coal Controller is situate at 
No. 1, Council House Street, Calcutta and 
the said shipment was made by the Chief 
Commercial Superintendent of the East- 
ern Railway Administration on behali of 
the defendant. In paragraph 2 of the 
plaint it is pleaded that the Bill of Lad- 
ing in respect of the said cargo was issued 
by the plaintiff in Calcutta within the 
jurisdiction of this Court. In paragraph 
3 of the plaint it is pleaded that the 
freight payable under the said Bill of 
Lading was to be paid to the plaintiff in 
Calcutta within the jurisdiction of his 
Court. In paragraph 4 of the plaint LE is 
pleaded that the plaintiff made a demand 
on the defendant in Calcutta within the 
furisdiction (sic) to pay the plaintiffs 
dues and on these averments leave under 
clause 12 of the Letters Patent was 
obtained. 


36. It was contended by the coim- 
sel for the defendant that as the suit was 
no longer based on the Bill of Lading of 
“Jag Sevak” in view of the said amend- 
ment of the plaint, the pleadings made in 
connection with the said Bill of lLad:ng 
should not be taken into consideration 
for deciding this question. It was further 
said that the demands made by the plain- 
tiff for payment of balance amount wizh- 
în the jurisdiction of this Court did not 
constitute a part of the plaintiff's cause of 
action. It was further said that the order 
of the Deputy Coal Controller mentioned 
in paragraph 1 of the plaint also did not 
constitute a part of the cause of action 
for the plaintiff's claim. Assuming that 
these contentions are correct. though such 
an assumption is wholly unjustified, still 
in my opinion this Court has jurisdiction 
to try this suit. 

ae ie Mr. Dey in Q. 28 said that the 
Head Quarters of the Eastern Railway is 
situate at Fairlie Place in Calcutta which 
fact was admitted by the counsel for the 
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defendant. There is no dispute that Fair- 
lie Place is situate within the jurisdic- 
tion of this Court. In Union of India v, 
Ladulal Jain, AIR 1963 SC 1681, the 
Supreme Court has laid down that Union 
of India in its Railway Adminis tration 
carries on business within the meaning of 
Section 20 of the Code of Civil Prozedure 
and it can be sued in a Court within 
whose jurisdiction one of the Head- 
quarters of the Railways is situate. In 
view of the above decision, the counsel 
for the defendant rightly seid that Union 
of India in its Railway Administration 
does carry on business within the mean- 
ing of that expression used in clause 12 
of the Letters Patent. 


38. No leave under clause 12 is 
necessary if at the commencement of a 
suit the defendant carries on business 
within the jurisdiction of this Court. It 
does not matter in the least that leave 
under clause 12 of the Letters Patert was 
obtained on the averments that a part of 
the cause of action had arisen within the 
jurisdiction of this Court. The defendant 
in its Eastern Railway Administration 
carried on and still carries on business 
from Fairlie Place which was and is still 
situate within the territorial limits of this 
Court and this Court having jurisdiction 
over the defendant to entertain the suit, 
no leave under clause 12 of the Lstters 
Patent was at all necessary. 


39. It was further contended that 
as the said cargo was delivered to South- 
ern Railway Administration, benefit 
under Section 70 of the Contract Act was 
enjoyed not by the Eastern Railway Ad- 
ministration but by the Southern Ra‘lway 
Administration and so this Court hed no 
jurisdiction to try this suit. This argu- 
ment is wholly misconceived and fallaci- 
ous. It is true that the- goods were deli- 
vered to Southern Railway Administra- 
tion but the benefit of the works for 
carrying the said cargo was received by 
the Eastern Railway who was to send 
those goods to Southern Railway from 
Calcutta. Moreover, the suit is for reali- 
sation of compensation for services ren- 
dered by the plaintiff to the deferdant 
and not for delivery of any goods belong-~ 
ing to the plaintiff. 


40. Apart from what is said just 
now, this suit is against the defendant and 
not against any of the Railway Adrmninis- 
trations. The defendant is the owner of 
all these Railway Administrations includ- 
Ing the properties and assets of these 
Railways. These Railway Administra- 
tions have no legal entity and they can- 
not sue nor be sued in their names. Those 
Railway Administrations cannot have any 
right nor they can incur any liability and 


it is the Union of India whe can incur 
any liability and can enforce its rights 


in connection with its. Railway under- 
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takings. The defendant does carry on 
business within the jurisdiction of this 
Court, as said before, and the Court has 
jurisdiction to try this suit irrespective of 
the question whether any part of the 
cause of action had arisen within the 
jurisdiction or not and I overrule the 
contentions of the learned counsel for the 
defendant. 


41. In any event the above com- 
pensation is payable by the defendant to 
the plaintiff in Calcutta within the juris- 
diction of this Court on the principle 
that the debtor must find out the creditor 
and pay at the creditor’s place as laid 
down by the Judicial Committee in Soni- 
ram Jeetmull v. R. D. Tata & Co., Ltd., 
54 Ind App 265 = (AIR 1927 PC 
156). It must be remembered that 
the plea of the defendant was that 
the contract of affreightment was void 
and so there cannot be any agreed place 
of payment. The defendant has incurred 
a statutory liability in Calcutta within the 
jurisdiction to pay the compensation to 
the plaintiff who carries on business with- 
in the jurisdiction of this Court. The de- 
fendant not having paid the balance of 
the compensation money a part of the 
cause of action has arisen within the juris- 
diction of this Court and it does not mat- 
ter in the least whether this part of the 
cause of action was not pleaded for in- 
voking the jurisdiction of this Court inas- 
much as when the Court assumed the 
jurisdiction at the initial stage there were 
sufficient averments in the plaint to grant 
leave under clause 12 of the Letters 
Patent. For all these reasons I hold that 
a Court has jurisdiction to try this 
suit. 

42. Coming now to the contention 
regarding the invalidity of the Notice 
under Section 80 of the Code of Civil 
Procedure it should be remembered that 
the said notice was served on the defen- 
dant before making the application for 
amendment of the plaint. This notice was 
tendered by consent of the parties and 

(Contd. on Col. 2) 
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was marked as Ext. B. It was urged by 
counsel for the defendant that the claim 
made by the plaintiff under Section 70 
cf the Coniract Act was not properly 
stated in this Notice and so it was not a 
valid Notice which, however, I am unable 
to accept as this Notice clearly states 
“in any event, our clients received the 
goods lawfully at Calcutta and carried on 
it lawfully to Cochin and lawfully deli- 
vered the same to the Southern Railway 
without intending to do so gratuitously 
and Union of India has undoubtedly 
enjoyed the benefit of the aforesaid work | 
and services rendered by our clients and 
was obliged to pay compensation there- 
tor. In the circumstances, our clients 
claim the sum of Rs. 29,835.28 p. which 
is the amount claimed in the said suit 
as the alternative grounds that the said 
sum represents the balance of reasonable 
compensation payable by the Union of 
India for the benefit and advantage 
accruing to them from the said carriage 
of goods”. 

43. The only point that remains 
to be considered is whether the claim for- 
the plaintiff was barred by the law of 
limitation on 8th August, 1966 when the 
said order of amendment was made. In 
support of this plea the counsel for the 
defendant firstly said that Article 56 
of the Limitation Act 1908 which pres- 
cribes a period of three years was appli- 
cable in this case and as the cargo was 
delivered to the plaintiff on 25th Novem- 
ber, 1960 the time started running from 
that date and so the claim of the plaintiff 
for compensation was barred on the date 
the said order was made. It was second- 
ly said that as the order of amendment 
was made on 8th August, 1966, in any 
event, Art. 18 of the Limitation Act, 1963 
which reproduces Art. 56 of the repealed 
Limitation Act, 1908 should apply and 
the claim of the plaintiff was time-barred 
on the date of the said amendment. 

4. The language of these two 
Articles being same, one of them is set 
out below: 


Ist Column. 2nd Column. 3rd Column. 
or the price of works done by the plaintiff for 8 years. When the work is done. 
the defendant at his request, where no time 
has been fixed for payment.. 
45. Counsel for the defendant was not drawn to the fundamental prin- 


placed reliance on Sachindra Nath Chat- 
terjee v. Bengal Nagpur Rly. Co.. Ltd.. 
AIR 1942 Cal 444, where in a suit 
brought by an advocate for his fees or 
the basis of quantum meruit it was held 
by a Division Bench of this Court that 
Art. 120 of the Limitation Act had no 
application but Art. 56 of the Act was 
applicable and the plaintiff’s claim was 
time-barred. But no reason was given 
by the learned Judges why Art. 120 of 
the Limitation Act was not applicable. 
Moreover, attention of the learned Judges 


ciple that payment of “price” for works 
done can only arise under a contract and 
it can never arise when the claim is based 
on quantum meruit. remedy for which is 
the payment cf compensation and not the 
price. Still worse is that the attention 
of the learned Judges was not drawn to 
the judgment of Sir Asutosh Mookerjee, 
A. C. J. presiding over another Division 
Bench of this Court in the case of Upen- 
dra Krishna Mandal v. Naba Krishna 
Mandal, 25 Cel WN 813 = (ATR 1921 Cal 
93), where it was held that Art. 120 of 
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the Limitation Act 1908 was the only 
appropriate Article which will appl~ for 
claim for compensation made under See- 
tion 70 of the Contract Act. In Nalini 
Ranjan Guha v. Union of India, (1954) 93 
Cal LJ 373. Bachawat J. also held that 
Art. 120 of the Limitation Act, 1908 was 
the proper Article to govern the case 
falling under Section 70 of the Coniract 
Act. In the State of Bihar v. Thawerdas 
Pheruman, AIR 1964 Pat 225, it was held 
that the claim for compensation under 
Section 70 of the Contract Act is govern- 
ed by Art. 120 of the Limitation Act. 
Moreover the expression “where no time 
was fixed for payment” in Art. 56 of the 
Limitation Act, 1908 and Art. 18 of the 
present Act in my opinion suggests the 
existence of an agreement in which the 
time to pay the “price” is not prov.ded 
for the parties and I lay particular em- 
phasis on the word “fixed” in support of 
my opinion. 


46. In my opinion Art. 120 of the 


Limitation Act, 1908 and not Art. 56 is- 


applicable in this case and I will follow 
the judgment of Mookerjee, A. C. J. and 
the judgment of Bachawat J. in pré“@er- 
ence to the view of the learned Jucges 
who have decided Sachindra Nath Chat- 
terjee’s case, AIR 1942 Cal 444. For the 
same reason I am unable to accept the 
contention of the counsel for the Govern- 
ment that Art. 18 of 1963 Act is apli- 
cable to a claim for compensation made 
under Section 70 of the Contract Act. 
Order of amendment was made within 6 
years and so the claim of the plaintifé is 
not barred. 


47. It is to be remembered taat 
Art. 113 of the present Act reproduzes 
Art. 120 of the repealed Act except.ng 
that the prescribed period has been 
reduced from 6 years to 3 years. Act of 
1963 came into force on Ist January, 1464 
and by Section 30 of the Act notwich- 
standing anything contained in it any 
suit for which the period of limitation is 
shorter than the period of limitation 
prescribed by the Indian Limitation Act, 
1908 may be instituted within a period 
of 5 years next from the commencement 
of the Act of 1963 or within the period 
prescribed for such suit by the Indian 
Limitation Act, 1908, whichever period 
expires earlier. This section enables a 
plaintiff to institute a suit within 5 years 
from ist January, 1964 and in such a suit 
the period of 6 years prescribed in Art. 
120 of the Limitation Act, 1908 will apply 
instead of 3 years under the Act of 1963. 
I hold that the plaintiffs claim for com- 
pensation which arose on 25th November, 
1960 was not barred on 8th August, 1966 
by the Law of Limitation. 


48. Having disposed of all tke 
contentions made on behalf of the defcn- 


Rabindra Nath v. 


Sarat Chandra [fPrs. 45-49] Cal. 159 


dant my answers to the issues are as 
follows: 

Issue No. 1: The plaintiff consented 
to a retention of Rs. 26,721/- by the 


‘defendant out of the total sum of Rs. 


2,66,755.50 p. but by so dcing the plain- 
tiff did not give up its claim for that 
amount. 

Issue No. 1 (b): No. 

Issue No. 2: No. 


Issue No. 3: Yes. In eny event this 
Court has jurisdiction to try this suit as 
the defendant carried on and still carries 
= business within the jurisdiction of this 

ourt. 


Issue No. 4: Yes. 

Issue No. 5:No. 

Issue No. 6: The plaintiff is entitled 
to a decree for Rs. 26,721/- and as the 
Supreme Court allowed 6 per cent inte- 
rest in Pilloo Dhanji Shaw’s case, Civil 
Appeal No. 19 of 1967, D/- 15-1-1970 = 
(reported in AIR 1970 SC 1201) the plain- 
tiff is also entitled to get interest at the 
same rate from 25th November, 1960. 

49. The plaintiff having succeed- 
ed in this suit and the defendant having 
failed in its defence including its claim 
for set off there will be a decree in 
favour of the plaintiff for a sum of Rs. 
26,721/- with interest thereon at the rate 
of 6 per cent per annum frem 25th Nov- 
ember, 1960 until realisation and the 
plaintiff will be entitled to costs of this 
suit. Certified for two counsel. I fix 
three months’ time for payment of this 
decretal amount by the defendant under 
Section 82 of the Code of Civil Procedure. 

Suit decreed. 


AIR 1971 CALCUTTA 159 ¢V 58 C 24) 


P. N. MOOKERJEE AND 
M. M. DUTT, JJ 


Rabindra Nath Das, Appellant v, 
Sarat Chandra Parui, Respondent. 


Letters Patent Appeal Nc. 10 of 1963, 
D/- 21-11-1969. 

Transfer of Property Act (1882), S. 52 
— Section is not intended fcr protection 
of transferor —- Decision of single Judge 
reversed. Second Appeal Wo. 1579 of 
1955 (Cal), Reversed. 


Where the suit is instituted by a 
party for specific performance of an 
agreement of ‘reconveyance of immovable 
property; and during the pendency of the 
suit the right of the party under the 
agreement is sold in auction in execution 
of a rent decree against the party and 
is purchased by the defendant in the suit 
for specific performance, the party can- 
not claim the property by applying the 
doctrine of lis pendens. The doctrine of 
lis pendens enunciated in Section 52 of 
the Act is not intended for the protection 
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60 Cal. (Prs. 1-7)-[Prs. 1-2} Indrajit v, Sitaram P. N. Mookerjee J.) 


of the transferor but is intended ‘for pro- 
tection of other party, that is, the party 
in suit other than the transferor. 
Second Appeal No. 1579 of 1955 
(Cal), Reversed; AIR 1928 All 3 & AIR 
1956 SC 593, Rel on (Para 4) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 593 (V 43) = 

1956 SCR 451, Nagubai Ammal 

v. B. Shama Rao 

(1956) 60 Cal WN 1089 = ILR (1957) 

3 Cal 642, Jogesh Chandra Mon- 

dal v. Tarulata Ghosh 
{1928) AIR 1928 All 3 (V 15) = 

ILR 50 All 290, Shyam Lal v, 

Sohan Lal 


Kalipada Sinha and Provas Kumar 
Sen, for Appellant; Rajesh Chandra 
Ghose, for Respondent. 

P. N. MOOKERJEE, J. :— The appel- 
Tant before us was the defendant in the 
înstant suit for specific performance. The 
suit was instituted by the plaintiff res- 
pondent for specific performance of an 
agreement of reconveyance of immovable 
property. 

2. During the pendency of the 
suit, however, the right of the plaintiff 
under the said agreement was sold in 
auction in execution of a rent decree 
against him and purchased by the pre- 
sent appellant. Upon that footing, it was 
contended that the plaintiff's right, title 
and interest under the disputed agree- 
ment having vested in the defendant, the 
suit was no longer maintainable and that 
it should be dismissed. This contention 
was accepted by the learned Munsif and, 
on appeal, the learned Munsif’s decision, 
dismissing the plaintiffs suit, was affirm- 
ed by the learned Subordinate Judge. 

«Be On second appeal to this Court, 
however, that decision was reversed and 
the plaintiff’s suit was decreed on the 
sole ground that the acquisition of the 
plaintiffs right under the agreement in 
question by the defendant having taken 
place during the pendency of this suit, 
it was hit by the doctrine of lis pendens 
and could not affect the plaintiff. 

4. In our view, however, the 
above reasoning would not be sound. The 
doctrine of lis pendens cannot be availed 
of by the transferor and it is really in- 
tended for the protection of the other 
party, that is, the party in the suit other 
than the transferor, (Vide Shyam Lal 
v. Sohan Lal, ILR 50 All 290 = (AIR 
1928 All 3) and Jogesh Chandra Mondal 
yv. Tarulata Ghosh, (1956) 60 Cal WN 
1089. See also the decision of the 


Supreme Court, reported in Nagubai Am- ` 


mal v. B. Shama Rao, AIR 1956 SC 593, 
which substantially supports this view.) 
The plaintiff, therefore, cannot take ad- 
vantage of this doctrine and it cannot aid 
him or operate to his benefit. The ad- 
mitted position is that the plaintiff has 


‘A, I. R. 


lost his right under the agreement in 
question, on which his claim for relief in 
the instant suit was based. He has, ac- 
cordingly, been non-suited and has no 
longer any locus standi to maintain or 
continue the present suit. 

5. Upon the above view, we 
would allow this appeal, set aside the 
judgment and decree of this Court, pass- 
ed in S. A. No. 1579 of 1955, and restore 
those of the two courts below, dismissing 
the plaintiff's suit. 

6. There will be no order for costs 
in any court. 

M. M. DUTT, J.:— 7. I agree. 

Appeal allowed, 





AIR 1971 CALCUTTA 160 (V 58 C 25) 
P. N. MOOKERJEE AND 
AMIYA KUMAR MOOKERJI, JJ, 
Indrajit Choubey, and another, Ap- 

pellants v. Sitaram Agarwalla and others, 
Respondents. 
ae F. O, O. No. 77 of 1964 DI- 23-124 


_: Civil P. C. (1908), O. 22 Rr. 10, 12 să 
Execution proceedings by decree-hol- 
der —- Partition of decree holder’s interest 
— Persons claiming under partition can 
continue proceedings ~- R. 10 applies as 
it is not excluded by R. 12. Case law 
discussed. (Para 4) 


Cases Referred: Chronological Paras 

(1957) AIR 1957 All 647 (V 44) = 
1957 All LJ 578, Manmohan 
Dayal v. Kailash Nath _  @ 

(1952) AIR 1952 Orissa 64 (V 39) 
= ILR (1952) Cut 277, Mahimud- 
din v. Panu Sahani 4 

(1942) AIR 1942 Bom 82 (V 29) ' 

. = ILR (1941) Bom 629, Krishnaii 
Ramchandra Koshti v. Bhik 
Chand Ramkaran Marwadi 

(1940) AIR 1940 Pat 615 (V 27) 
= § B. R. 393, Ajodheya Lal 
Mahaseth v. Mahanth Brij Kishore 


Dass 
(1933) AIR 1933 Cal 329 (V 20) == 
37 Cal WN 495, Tara Prasanna 
Seria v. Naresh Chandra Chakra- 
utty - 
(1932) ATR 1932 Cal 423 (V 19) = 
36 Cal WN 93, Hem Chandra 
Banerjee v. Annapurna Debi 4 
Sambhunath Banerjee and Madhu- 
sudan Banerjee, for Appellants; Ranjit 
Kumar Banerjee and Asoke Kumar eee 
gupta, for Respondents. 


P. N. MOOKERJEE, J.:— This ap- 
peal is by the’ judgment-debtors and i? 
arises out of a proceeding for execution 
of a decree. 

2. The question, which arises for 
decision in this appeal is whether the 
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claimants, under a partition of the de- 
cree-holder’s interest can apply 0 con- 
tinue the execution proceedings, started 
by the decree-holder. 


: The learned trial Judge al- 
lowed the said application upon the view 
that the said claimants would be entitled 
to the relief, prayed for by them, under 
Order 21, Rule 16 of the Code o3 Civil 
Procedure, read with Section 146. The 
4udgment-debtors contend that, as, in. the 
instant case, there was no notice given 
of the alleged assignment by partition, as 
required by the proviso to Orcer 21, 
Rule 16, the said provisions cannct aid 
the present respondents. 

4. This aspect of the matter may 
not be altogether free from difficulzy.and 
the point whether, on partition, there is 
really any assignment, may not be al- 
together free from controversy. We do 
not, however, think that it is necessary 
for us, for purposes of this case, 70 go 
fnto that question, as, in our view, the 
present matter would be covered by 
Order 22, Rule 10 of the Code of Civil 
Procedure. as it is now well estaklished 
that the said rule applies to execution 
proceedings, (vide Krishnaji Ramchandra 
Koshti v. Bhikchand Ramkaran Ma -wadi, 
ILR 1941 Bom 629 = (AIR 1942 Bom 
82); Manmohan Dayal v. Kailash Nath, 
‘AIR, 1957 All 647; Mahimuddn v. 
Panu Sahani, AIR 1952 Orissa 64; 
Ajodhya Lal Mahaseth v. Mahanth 
Brij Kishore Dass, AIR 1940 Pat 615 and 
the Bench decision of this Court; Tara 
Prasanna Ganguly v. Maresh Chandra 
Chakrabutty, 37 Cal WN 494 = (AIR 
1933 Cal 329). It is true that, in ar ear- 
lier Bench decision of this Court, some 
doubt was expressed on the point (vide 
Hem Chandra Banerjee v. Annapurna 
Debi, 36 Cal WN 93 = (AIR 1932 Cal 
423); but the same cannot prevail against 
the above preponderance .of judicial 
authority. On an exsmination of the 
relevant statute also, namely, the Code 
of Civil Procedure, we are ourselves of 
the opinion that the said statutory provi- 
sion (Order 22, Rule 10) will apply to 
execution proceedings, as it is not exclud- 
ed by the excepting or excluding rule 
(Order 22, Rule 12).. 

5. In the above view, we would 
hold that the respondents’ applicatim to 
continue the execution proceedings. on 
substitution in place of the decree-hclder, 
has been rightly allowed by the learned 
frial Judge and we affirm his decision. 


6. The appeal. therefore, fails and 
ff is dismissed. There will, however, be 


no order for costs. 
AMIYA KUMAR MOOKERJI, I.:— 


q. I agree, 
Appeal dismissed. 
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Mahadev Shaw v. Corpn. o7 Calcutta (P. N. Mookerjee J.) [Prs. 1-4] Cal. 161 


AIR 1971 CALCUTTA 161 (V £8 C 26) 


P. N. MOOKERJEE AND AMIYA 
KUMAR MOOKERJI, JJ. 


Mahadev Shaw, Appellant v. Corpo- 
ration of Calcutta, Respondent, 

Letters Patent Appeal No. 8 of 1964, 
D/- 12-2-1970. 
Municipalities — Calcutta Municipal 
Aet (33 of 1951), S. 608-A —— Sevings as 
to certain proceedings — Disputed con- 
struction was completed while oH Act of 
1923 was in force but proceedings for de- 
molition were taken only under -new Act 
of 1951 — Plaintiff filed suit for restrain- 
ing those proceedings — Held that the 
case was not covered by S. 608-A (2) and 
therefore by virtue of S. 608-A(3) Corpo- 
ration had correctly followed procedure 
under new Act and that plaintiff was not 
entitled to relief. (Para 6) 


Jnan Ranjan Ganguly, for Appellant; 
Sunil Kumar Basu, for Respondent. 


P. N. MOOKERJEER, J.:— This ap- 
peal is under Clause 15 of the Letters 
Patent against the judgment of our 
learned brother T. P. Mukherji <. under 
leave, given by him under tke said 
Clause. 


- 2 The appeal is directed against 
the judgment and decree of our learned 
brother, setting aside the judgments and 
decrees of the courts below, decreeing 
the plaintiffs sult for permanent injunc- 
tion against the respondent-Corporation 
of Calcutta to restrain them from demo- 
lishing the plaintiffs disputed structures. 


3. The relevant facts are admitted 
and they are as follows:. The cisputed 
construction appears to have been detect- 
ed by the Corporation authorities in De- 
cember, 1951. They were actually com- 
pleted in or about March, 1952. During 
these periods, the old Calcutta Municipal 
Act of 1923 was in force and the Corpo- 
ration authorities duly issued a stonv-work 
notice under Section 365 of the said Act. 
Actually, however, no step was taken 
under Section 363 of the above Act, either 
in the shape of issue of a show cause 
notice under that Section or an enquiry, 
as contemplated therein. After tte new 
Act had come into force on May 1, 1952, 
proceedings were taken for demolition in 
accordance with the said new Statute 
and, thereafter, the instant suit was filed 
on April 3, 1954, for restraining those 
proceedings. 


4, The suit was decreed by the 
first two courts. On appeal, their con- 
current decision was reversed be our 
learned brother T. P. Mukherji, J. upon 
the view inter alia that, having regard to 
Section 608-A, sub-section (3) the proce- 
dure for demolition in the instant case 
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162 Cal. [Prs. 1-5] 


must be the procedure, prescribed by the 
new Act of 1951. 


5. In our view, our learned bro- 
ther made the correct approach as to the 
legal position in the instant case and his 
decision must be affirmed. 

6. It is clear from what we have 
stated above, that prior to the new Act 
of 1951, there was no suit or legal pro- 
ceeding, instituted under the old Act of 
1923 for the demolition in question, and, 
in the instant case, no such suit or legal 
proceeding could also be instituted after 
the coming into operation of the new Act 
as the preliminary enquiry, necessary for 
a proceeding under Section 363 of the old 
Act, under the said section, had not, ad- 
mittedly, been made and it could no 
longer be made after the coming into 
operation of the new aAct of 1951, as 
such power or step was not preserved 
under this new Act. Obviously, there- 
fore, it was not a case, where a suit or 
legal proceeding for the demolition in 
question had either been instituted or 
might have been instituted, as contem- 
plated under Section 608-A, sub-sections 
(1) and (2), and, accordingly, this will not 
be a case, covered by the said sub-section 
(2), thus plainly indicating that the pro- 
cedure, prescribed by the new Act of 
1951, has to be followed for purposes of 
the disputed demolition [vide sub-section 
(3}| That is what has been done by the 
respondent-Corporation and, accordingly, 
they are not liable to be restrained by 
any injunction in the matter. 


T. Upon the above view, we dis- 
miss this appeal 
8. There will be no order as to 
costs. 
AMIYA KUMAR MOOKERSI, J.:-~9. 
Į agree. 
Appeal dismissed. 


AXR 1971 CALCUTTA. 162 (V 58 C 27) 


P. N. MOOKERJEE AND AMIYA 
KUMAR MOOKERJI, JJ. 

Haji Mokshed Mondal and others, 
Plaintiff-Appellants v. Del Rouson Bibi 
and another, Defendants-Respondents. 

A. F. A. D. No. 713 of 1959, D/- 10- 
11-1970. 


(A) Civil P. C. (1908), Ss: 100-101 — 
Concurrent findings of fact — Suit for 
declaration of title and confirmation of 
possession —- Concurrent findings that 
suit property was given to defendant in 
lieu of dower at the time of her marri- 
age with plaintiffs son and since then 
the property was in defendant’s posses- 
sion -— Question held could not be raised 
again in second appeal. (Para 5) 


LN/AO/G74/70/HGP/G 


H. M. Mondal v, D. R. Bibi (P. N. Mookerjee J.) 


w 


A.I. R. 
(B) Muhammadan Law — Marriage 
—- Dower — Kabilnama though not re- 


gistered, rule of part performance will 
prevail. 
Under Muhammadan Law marriage is 
a contract of which dower is a considera- 
tion and the transfer of land in lieu of 
dower is in the nature of Hiba-bil-Ewaz. 
In such a case even if the Kabilnama is 
not registered, if the bride is put in pos- 
session, Section 53-A, T. P. Act will apply 
and her fathevr-in-law’s suit for declara- 
tion of title and confirmation of posses- 
sion must fail. AIR 1934 Cal 693, Relied 
on. (Para 5) 
Cases Referred: Chronological Paras 
(1934) AIR 1934 Cal 693 (V 21) = 
38 Cal WN 747, Saburannessa v. 
_ Sabdu Shaikh 5 


Amitava Dutta, Sushil Kumar Biswas 
and Amal Chandra Chatterji, for Appel- 
lents; Lala Hemanta Kumar and Manick 
Chandra Banerji, for Respondents. 


P. N. MOCOKERJEE, J. :— This appeal 
is by the plaintiff and it arises out of a 
suit for declaration of title and confirma- 
pan of possession and permanent injunc- 
ion. 


2. The plaintiff’s case was that he 
was the owner of the disputed property 
and was in possession of the same. 


3. The defence was a denial of 
the plaintiffs title and possession with a 
specific plea that defendant No. 1 was in 
possession of the disputed property, since 
her marriage with the plaintiff’s son, in 
lieu of dower. 

4. ‘The courts below have concur- 
rently found in favour of the defendant 
on the question of possession. They have 
also concurred in finding that the disput- 
ed property was given to the defendant 
at the time of her marriage with the 
plaintiffs son in lieu of dower. They 
have, eventually, dismissed the plaintiffs 
suit primarily on the ground that, as 
against defendant No. 1, the plaintiff was 
not entitled to any relief in view of Sec- 
tion 53-A of the Transfer of Property 
Act. The plaintiff, feeling aggrieved by 
the concurrent decisions of the two courts 
below, dismissing his suit, has preferred 
this second appeal to this Court. 


5. In our opinion, this appeal must 
fail on a twofold ground. In the first 
place, the plaintiffs case of possession not 
having been accepted by any of the two 
courts below, the suit for declaration of 
title and confirmation of possession zan- 
not succeed. In the second place, the 
plaintiffs claim against defendant No. 1 
would fail under Section 53-A of the 
Transfer of Property Act. Admittedly, 
defendant No. 1 married the plaintiffs 
son Ayub on the disputed property being 
given to her in lieu of dower. There was 
a Kabilnama which clearly supported 
the above position. It has also been con- 
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currently found by the two courts below 
that defendant No. 1 was put in possession 
of the disputed property in lieu cf her 
dower, as aforesaid. It is well Enown 
that Mohammadan marriage is a contract, 
vide 38 Cal WN 747 = (ATR 1934 Cal 
693), Saburannessa v. Sabdu Shaika, of 
which dower is the consideration, and 
that a transfer in lieu of dower is in the 
nature of a Hiba-bil-Ewaz. In that con- 
text, the Kabilnama, in the instant case, 
was the document of transfer anc con- 
tained in it the relevant agreement or 
contract of transfer in writing. It was of 
course, not registered, but, even if it re- 
quired registration, having regard to the 
fact that defendant No. 1 was put in pos- 
session of the disputed property in tursu- 
ance of that contract and the further fact 
that defendant No. 1 has married the 
plaintiff's son Ayub in terms of cr in 
accordance with her said contrac: and 
thus performed her part of the same 
Section 53-A of the Transfer of Prcperty 
Act would preclude the plaintiff from 
enforcing any rights against defendant 
No. 1 in respect of the disputed prcperty 
inconsistent with or not mentioned in the 
said contract. The said Section 53-A of 
the Transfer of Prorerty Act would, 
accordingly, bar the plaintiff's present 
suit. 

6. In the premises, we would dis- 
miss this appeal, but, in the circumstances 
of this case, we would make no order 
for costs in this Court. 


AMIYA KUMAR MOOKERJI, J.:— 
T. I agree. 
Appeal dismissed. 





AIR 1971 CALCUTTA 163 (V 58 C 28) 
D. BASU AND M. M. DUTT, JJ. 


Rajendra Nath Sarkar, Defendant- 
Appellant v. Gour Gopal Ghosh and an- 
other, Plaintiffs-Respondents. 


A. F. A. D. No. 1059 of 1963, D/- 20- 
3-1970. 

(A) Transfer of Property Act (1882), 
S. 53-A — Plea of part-performante — 
Tt is available to transferee in possession 
of occupancy holding governed by Rengal 
Tenancy Act — Deed of transfer, though 
unregistered, is admissible in evidenze in 
proof of part-performance despite reouire- 
ment for its registration — S. 49, Proviso 
of Registration Act is not attracted — 
Registration Act (1908), S. 49, Proviso — 
Bengal Tenancy Act (1885), S. 26-C. 


As the Bengal Tenancy Act is nof an 
exhaustive Code as to the immovable pro- 
perty when that is used for agricultural 
purposes and held by a tenant, the pro- 
vision in S. 53-A which is meant to pro- 
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Rajendra Nath v. Gour Gopal 


{Prs. 5-7] Cal. 163 


tect a defendant from eviction when he 
has entered into possession in part-per- 
formance of an unregistered deed of 
transfer can be extended to agricultural 
properties and, hence, is available to the 
transferee of an occupancy holding who 
has obtained a deed of transfer but has 
not got it registered, as required by Sec- 
tion 26-C of the Tenancy Act. Conse- 
quently, such unregistered deed is ad- 
missible in evidence for the purpose of 
establishing part-performance under Sec- 
tion 53-A. In such ease, proviso zo Sec- 
tion 49 of Registration Act is not attract- 
ed as the enacting portior of Section 49 
itself is not applicable, for the same is 
applicable only to deeds which are re- 
quired to be registered under the Regis- 
tration Act and the Transfer of Property 
Act. In other words, if any enactment 
like the Bengal Tenancy Act required 
registration of any documznt and that 
document was not registered, there was 
no bar in the law of evidence to receive 
the unregistered document for purposes 
other than establishing title ATR 1942 
Cal 337 & AIR 1956 Cal 350, Foll.; (1945) 
49 Cal WN 649, Disting. (Paras 3, 4, 5) 


(B) Transfer of Property Act (1882), 
S. 53-A — Plea of part-performeance. — 
Pre-requisites for availing it. 


The safeguards which have been en- 
grafted in Section 53-A to prevent fraud 
on the part of the defendant himself are, 
— (1) that the defendant must have, in ` 
part-performance that is to say, in pur- 
suance of the unregistered contract. taken 
possession of the property; (2) that he 
must continue in possession in such part- 
performance of the contract at tha time 
of the dispute, and (3) if these conditions 
are satisfied, he can resist a suit for re- 
covery of possession from him either by. 
the transferor or by any person claiming 
under him, provided only that such latter 
person would not be affected by the de- 
fence of part-performance if he was a 
person who had acquired the propezty for 
consideration without notice of th2 con- 
tract to the defendant or oz the pazrt-per- 
formance thereof. (Para 8) 


(C) Civil P. C. (1908), Ss. 100, 101 — 
Second appeal — Concurrent finding — 
Finding as to commencement of defen- 
dant’s possession —— Lower Courts giving 
finding merely on consideration of oral 
evidence excluding documentary evidence 
by misdirecting themselves on qrestion 
of law — Finding is not bmding. 

(Para 10) 


Cases Referred: Chronological Paras 

(1956) AIR 1956 Cal 350 (V 43) = 
60 Cal WN 714. Manjural Haque 
v. Mewajan Bibi 


(1945) 49 Cal WN 649, Birendra 
Kishore Roy v. Naruzzaman 1, 2, 3, 6 


2, 3, Í 


1e4 Cal. {Prs. 1-2] 


(1942) AIR 1942 Cal 337 (V 29) = 
46 Cal WN 391, Fazal Ahmed 
Choudhury v. Etim Ali Choudhury 5 
(1940) AIR 1940 PC 1 (V 27) = 44 
Cal WN 145, Probodh yv. Danta- 
mara Tea Co. , 6 
1939) AIR 1939 Cal 163 (V 26) = ` 
42 Cal WN 630, Nakul Chandra 
Polley v. Kalipada Ghosal 2, 3 
(1833) 8 AC 467 = 52 LJQB Tah 
Maddison v. Alderson 


A. K. Sengupta and R. K. De, for 
Appellant; Prasant Kumar Bandopadhya- 
ya, for Respondents. 


D. BASU, J.:— This appeal arises 
out of a suit for declaration of title, re- 
covery of possession and for realisation 
of mesne profits brought by the plaintiffs- 
respondents. 
plaint, in short, was that on the 28th 
March, 1950 he acquired the disputed pro- 
perty by an unregistered deed of ex- 
chenge from the previous owners who 


had gone over to Pakisten and got pos- . 


session on the strength of that exchange 


and that subsequently on the 13th July, 


1955 the plaintiffs have obtained regis- 
tered kobala from those owners. The 
plaintiffs further averred in the plaint 
that in 1362 B. S. taking advantage of 
_ their temporary absence from India the 
defendant dispossessed him and that in 
1362 B.S. on their return from Pakistan 
the plaintiffs found the defendant to be 
‘ in possession of the disputed plot. The 
plaintiffs also challenged the entry ïn the 
revisional settlement  record-of-rights 
which had been obtained by the defen- 
dant on the basis of his possession as 
aforesaid. The defendant is a refugee 
from Pakistan just like the plaintiffs and 
he also sets up a case of exchange by an 
unregistered deed dated the 26th Febru~ 
ary. 1950, that is to say, roughly one 
month earlier than that of the deed of 
exchange relied upon by the plaintiffs 
and he also alleges that he entered into 
possession of the disputed land by virtue 
cf that deed of exchange and had since 
‘been in possession of the disputed pro- 
perty and that the plaintiffs’ allegation 
. of their being dispossessed in 1362 B.S. 
‘was false. Unfortunately, the unregister- 


` -ed deed of exchange of either party was 


_excluded from the evidence on the ground 
_ that it required = registration and the 
` result was an over-simrlification of the 
controversies between the two parties be- 
cause once the earlier unregistered deed 
of exchange asserted by the defendant was. 
out of the field the only document at law 
was the registered kobala relied upon by 
the plaintiffs and there was no other way 
to the court left than to declare the plain- 
tiffs’ title. unless the suit was barred by 
limitation or the plaintiffs’ title was bar- 
red by adverse possessicn by the defen- 
dant. Since the defendant asserted pos- 
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session only from 1350 B.S. which was 
within nine years of the institution of the 
suit neither limitation nor adverse pos- 
session could defeat the plaintiffs title 
on the basis of the registered kobala. The 
trial court, accordingly, decreed the suit 
on these findings and when the case came 
on appeal before the court of appeal 
below the appellant made grievance that 
the learned Munsif had wrongly rejected 
the deed of exchange executed in 
favour by the original owners and that 
it was admissible under the provisions of 
Section 53-A of the Transfer of Property. 
Act and once that provision was applied 
the defendant could not be ejected from 
the disputed property. The Court of appeal 
below discussed the provision .of Section 
53-A of the said Act but relied upon the 
ruling reported in (1945) 49 Cal WN 649, 
Birendra Kishore Roy v. Naruzzaman 
to hold that since the disputed property 
constituted an occupancy holding which 
could be registered only under Sec. 26-C 
of the Bengal Tenancy Act it could not 
be admitted in evidence even to prove 
part-performance because the proviso to 
Section 49 of the Registration Act. 1908, 
was confined only to documents which 
were compulsorily registrable under the 
Registration Act and the Transfer of 
Property Act and not under any other 
enactment such as the Bengal Tenancy 
Act. Upon ttis view he rejected the con- ` 
tention of the defendant that he could 
resist the plaintiffs’ suit on the basis of 
Section 53-A of the said Act. 


2. This finding of the lower ap- 
pellate court has been challenged in this 
second appeal. When it came up before 
the learned single Judge (Laik, J) the 
learned J udge observed that there was a 
conflict of opinion between the two deci- 


_ sions just referred to and an earlier deci- 


sion of this Court in Nakul Chandra Pol- 
ley v. Kalipeda Ghosal, reported in 42 
Cal WN 630 = (AIR 1939 Cal 163) and 
that, accordingly, the present appeal 
should be dealt with by a Division Bench. 
It is true thet the decision in (1945) 49 
Cal WN 649 is not a Division Bench deci- 
sion but that of a single Judge, Chakra- 
vartti, J. (as he then was), but there are 
certain observations therein which might 
lead one to think that Section 49-A of the 
Registration Act debarred from. evidence 
any unregistered document of transfer of 
an occupancy holding which was requir- 
ed to be registered under Section 26-C (1) 
of the Bengal Tenancy Act. Before 
entering into this question it should also 
be noted at once that there has been an- 
other Division Bench decision of this 
Court which has dealt with the specific 
question which is before us,—namely, 
Maniural Haque v. Mewajan Bibi, 60 
Cal WN 714 = (ATR 1956 Cal 350). 
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3. Having given our anxious cen- 
sideration to the question involved we 
are of the opinion that the decision in 
(1945) 49 Cal WN 649 does- not -realy 
deal with the question which we are to 


decide and is not in conflict with the 


decision in 42 Cal WN 630 = (AIR 1939 
Cal 163). 
in 42 Cal WN 630=(AIR 1939 Cal 163) was 


not referred to in (1945) 49 Cal WN 629. 


Be that as it may, it should be observed 


at the very beginning that though the. 
Bengal Tenancy Act is a self-contained . 


enactment relating to the law of: lans- 
lord and tenant, it is not-a complete Coie 
as to the law relating to land held by a 
tenant or the law relating to such tenancy. 
The relevant provision of the Transfer 
of Property Act, which is a” general 


enactment relating to the lew of trans- 


fer of immovable property in India, is 
Section 117 of the Transfer of Properzy 
Act which only excludes the applications 
to agricultural leases of the provisions JË 


Chapter V of the Transfer of Properzy 


Act which deals with leases of immovable 
property. There is no provision in the 


Transfer of Property Act which excluds. 


its general provisions in their application 
to agricultural holdings. So far as the 


Bengal Tenancy Act is concerned, it does - 
says | 


that it is an Act to amend and consolida-e * 


neither inasmuch as its preamble 


the law relating to the landlord ard 
tenants. 


perty when that is used for agricultural 
purposes and held by a tenant. If that 
be so, there is no reason why the general 
provisions of the Transfer of Property 
Act such as Section 53-A of the said Aci, 
cannot. be extended to agricultural prc- 
perties or agricultural holdings, as hes 
been held in 42 Cal WN 630 = (AIR 1929 
Cal 163) as well as 60 Cal WN 714 = (AIR 
1956 Cal 350). I£ that be so, then 
provision in Section 53-A of the Act 
which is meant to protect 
from eviction when he has entered into 
possession in part-performance of an ur- 
registered deed of transfer should not b2 
available to the transferee of an ocev- 
pancy holding who has obtained a deed 
of transfer but has not got it registerec, 
as required by Section 26-C of the Ben- 
gal Tenancy Act. 


4, The trouble indeed has been 
created by Section 49 of the Registration. 
Act. It says as follows: 


“No document required by Section 1" 
or by provision of the Transfer of Pro- 
perty Act, 1882 to be registered shall— 


(a) affect any immoveable_ property - 


comprised therein, 
(b) confer any power to slept or 


(c) be received as evidence of any 
transaction affecting such property or 
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It never professes to be an er- ` 
haustive Code as to the immovable pro- ` 


a defendart - ment which is not registered, 


‘available to such a person, 


‘sions. 
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conferring such power, unless it has been 
registered: 


Provided that an unregistered docu- 
ment affecting immoveable property and 
required by ‘this Act, or the Transfer of 
Property Act, 1882, to be registered may 
be received as evidence of a contract in a 
suit for specific performance under Chap- 
ter HI of the Specific Relief Act, 1877, or 
as evidence of part-performance of a zon- 
tract for the purposes of S. 53-A of the 
Transfer of Property Act, 1882. or as evi- 
dence of any collateral transaction not re~ 
lene: to be effected: by registered instru~ 
ment.” ; 


It is Paes clear that the proviso 
which is an exception to the enacting por- 
tion of Section. 49 does not deal with 
documents which are required to be re- 
gistered by an enactment other than the 
Registration Act or the Transfer of Pro- 
perty Act. The- -reason is that the enact- 
ing portion does not relate ta documents 
registrable under any . enactment other 
than Registration Act or Transfer of Pro- 
perty Act. From this merely it is not 
possible to contend that because other 


. enactments are not specified in Section 49 


or its proviso the documents which are 
required to be registered under those 
enactments but not so registered cannot 
be admitted into evidence for any purpose 
whatsoever. The bar in the enacting 
portion of Section 49 primarily refers to 
the substantive provision in Section 17 of 
the Registration Act which requires that 
certain documents which purport to 
create, declare, assign, limit or extin- 
guish any right, title or interest in im- 


‘ movable property cannot be effected ex- 
. cept by a registered instrument. Section 


19 is. merely a provision . to supplément 
the provision of Section 17 and lays down 
that, because of the substantive proviso 
in Section 17 of the Registration Act, if 


- that is not complied with, no such docu- 


shall be. 
received in evidence for the purpose of 
creating or extinguishing etc., any right,’ 
title or interest in immovable property. 
Tf Section 49 remained without the pro- 
viso, which was inserted in 1929, the . 


_ question might arise whether because of 
‘the bar in Section 49, the equitable doc- - | 
‘or part- . 


trines of specific performance, 
performance could be relied upon by a 
person who had not got registered the 
deed of transfer which might be otherwise . 
valid and, in fact, numerous cases arose 
between 1908 and 1929 as to whether 
those equitable doctrines could be- made 
which went 
up to the ‘Privy Council: on several occa- 
It is to obviate such controversies 
that the Proviso to Section 49 was en- 


. grafted in 1929, namely, that though for 


the purposes of affecting right, title or 
interest in« the’ property the unregistered 
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deed of transfer would not be admissible, 
nevertheless, it would be admissible in a 
suit for specific performance or to defend 
the transferee’s possession under the pro- 
visions of Section 53-A of the Transfer 
of Property Act, and for other purposes 
which might be called ‘collateral’ (vith 
which latter question we are not con~ 
cerned in this appeal). 


5. It is, therefore, absolutely clear 
that the proviso to Section 49 could have 
no possible application to cases where the 
enacting portion of Section 49 was not 
called for. In other words, if any enact- 
ment like the Bengal Tenancy Act requir- 
ed registration of any document and that 
document was not registered, there was 
no bar in the law of evidence to receive 
the unregistered document for purposes 
other than for establishing title. In faci, 
in an early case reported in AIR 1942 
Cal 337, Fazal Ahmed Choudhury v. 
Etim Ali Choudhury, the question was 
raised whether Section 49 barred the ad- 
mission into evidence of an award whicn 
was not registered as required by Section 
47 of Bengal Agricultural Debtors Act 
and the answer given by a single Bench 
of this Court, Roxburgh, J.. was that 
there was no law to debar it from evi- 
dence inasmuch as Section 48 was not 
attracted to a document required to ke 
registered under the Bengal Agricultural 
Debtors Act. This is also the rationale 
upon which the Division Bench in 60 Cal 
WN 714 = (AIR 1956 Cal 350), (Guha 
and P. N. Mookerjee, JJ.) expressed the 
view that the document which was re- 
quired to be registered under Section 12 
of the Bengal Tenancy Act would not be 
hit by Section 49 of the Registration Act. 
It was also laid down by the Division 
Bench that Section 53-A of the Transfer 
of Property Act itself implied that such 
a document could be admitted in evidence 
for the purposes of establishing part- 
performance under Section 53-A of the 
said Act. 


6. The reason why we had at the 
outset said that the case in (1945) 49 
Cal WN 649 did not deal with the ques- 
tion before us was that that was a suit by 
a plaintiff who wanted to establish his 
title by virtue of an unregistered dead 
of sale which was required to be register- 
ed under Section 26-C of the Bengal 
Tenancy Act. It is clearly laid down in 
Section 53-A that the advantage of that 
provision could be taken only by a trans- 
feree in possession as a defendant to 
resist the suit for recovery of possession 
by the transferor or anybody else claim- 
ing under him (vide paragraph 4 of Sec- 
tion 53-A of the Act). This has been 
made clearer by the Privy Council in the 
case reported in 44 Cal WN 145 = (AIR 
1940 PC 1), Probodh v. Dantamara Tea 
Company, namely, that the doctrine of 
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part-performance, as it has been statu- 
torily imported in Section 53-A of the 
Act, is narrower than the English Rule 
of Equity where it can be availed of both 
as an active as well as a passive equity, 
while under Section 53-A of the Act it 
cannot be used as an active equity to 


‘establish title by a plaintiff, which the 


law provided, could be acquired only by 
a registered deed. It was only to pre- 
vent fraud and to protect the rights of a 
person’ who had already obtained posses- 
sion under an unregistered deed that 
Section 53-A was enacted. But though 
the statutory provision of Section 53-A 
of the said Act is narrower, the principle 
upon which it was engrafted was the 
Same as that in England as explained in 
leading cases since the case of Maddison 
v. Alderson, (1883) 8 AC 467. 


7. In England, the equitable doc- 
trine of part-performance was evolved 
because of the provision of the Statute 
of Frauds under which no action could 
be brought upon any contract or sale of 
land unless the agreement was in writing. 


The Statute of Frauds was enacted to 
lay down a rule of evidence in order to 
prevent fraud, by requiring written proof 
of transactions of an important nature; 
but a court of equity would not allow 
the Statute of Frauds to be used as an 
engine of fraud. Where one party has 
executed his part of the agreement in the 
confidence that the other party would do 
the same, it would be a fraud on the 
part of the other not to perform his part 
of contract, and in such a case, to allow 
the latter to plead the Statute in defence 
would be to defeat the very object for 
which the Statute was passed. Equity, 
therefore, would regard part-performance 
as a cogent evidence of the existence of 
some agreement relating to the land be- 
tween the parties, and consequently, 
in an action of specific perfor- 
mance, allow such agreement to 
be proved by oral evidence, notwith- 
standing the Statute of Frauds. This 
Equity was thus available also to a plain- 
tiff in suit for specific performance. 
While enacting Section 53-A of the Trans- 
fer of Property Act in 1929 it was evi- 
dent that while the English Statute re- 
quired writing, in India it was the Regis- 
tration Act which required registration, 
for the avoidance of fraudulent transac- 
tions relating to immovable property. 
Therefore, to meet cases where it would 
be fraudulent on the part of one party 
to take the plea that the other party had 
not obtained registration of a contract, 
which was otherwise valid, Section 53-A 
was enacted, but, Instead of the absence 
of writing the absence of registration was 
substituted as the condition for applica- 
tion of the doctrine. It was, accordingly, 
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held that merely oral contracts could not 


come within the protection of Sect-.on 
53-A of the Act and it was further held, 
as stated earlier, that the equitable plea 
created by Section 53-A could not be 
availed of by a plaintiff to establish his 
title but could be availed of only by a 
defendant to protect his possession. 


8. The safeguards which heve 
been engrafted in Section 53-A to pze- 
vent fraud on the part of the defendant 
himself are-—(1) that the defendant must 
have, in part-performance, that is to say, 
in pursuance of the unregistered contract, 
taken possession of the property; (2) that 
he must continue in possession in such 
part-performance of the contract at fhe 
time of the dispute, and (3) if these ccn- 
ditions are satisfied, he can resist a suit 
for recovery of possession from him eitler 
by the transferor or by any person claim- 
ing under him, provided only that such 
latter person would not be affected 2y 
the defence of part-performance if he 
was a person who had acquired the pro- 
perty for consideration without notice of 
the contract to the defendant or of the 
part-performance thereof. 


9. In the case before us the plain- 
tiffs-respondents are no doubt persons 
claiming under the transferor of the œe- 
fendant because they had come up2n 
the land, according to their pleading, by 
another unregistered deed of exchanze 
which was later in point of time,—by a 
month or so. It was contended on behalf 
of the plaintiffs-respondents before 1s 
that there was no specific plea of part- 
performance taken in the written stat=- 
ment out of which the question of pro- 
tection under Section 53-A of the Act 
could be raised under the law; but upon 
4 fair reading of paragraph 12 of written 
statement it would be clear that the d2- 
fendant had alleged that in pursuance f 
the registered deed of exchange dated 
the 26th February, 1950 the defendant 
had obtained possession and had since 
been occupying the disputed land and the 
structures thereon and had also been mn 
possession at the time of the suit in pur- 
suance of the contract embodied in the 
deed of exchange. Prima facie, there- 
fore, the materials necessary to plead 
part-performance were there in the wri- 
ten statement and we must say that tke 
court of appeal below was right in enter- 
taining the plea of part-performance. 


10. The only reason why tte 
court of appeal below refused to give 
effect to that plea in defence was thet 
the unregistered deed of exchange set up 
by the defendant could nct be put into 
evidence because of Section 49 of the 
.Registration Act. We have already mace 
it clear that Section 49 would not be a 
bar to the admission of that documert 
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for the purposes of applying Section 53-A 
of the Transfer of Property Act. No doubt 
the trial court did not believe the de- 
fence case that the defendant had been 
in possession since 1950 and the appellate 
court has also affirmed that finding but 
we must say that the discussion on the 
question has not been elakorate; and, 
particularly because both the courts have 
misdirected themselves on the question of 
law, that finding cannot be binding upen 
us in this appeal. In view cf the rejec- 
tion of the evidence of the unrepistared 
deed of exchange set up by the defen- 
dant, the trial court had to rely solely 
upon oral evidence and both the ccurts 
were much. more anxious to find whe- 
ther the plaintiffs’ title by registered 
kobala could be defeated by limitation or 
by adverse possession. 


11. In our opinion, there should 
be a specific issue based on part perform- 
ance under Section 53-A of the said Act 
and the court of appeal below should 
dispose of the appeal afresh upon the evi- 
dence on the record after taking formal 
evidence for proof of the unregistered 
deed of exchange relied upor. by ether 
party, if formal proof was not dispensed 
with. While deciding the issue of part 
performance the court of avpeal below 
should also consider whether the plain- 
tiffs could get the benefit of the proviso 
to Section 53-A of the Transfer of Pro- 
perty Act, as to which we do not express 
any opinion. 

12. The appeal is, accordinzly, 
allowed. The judgment and decree of the 
court of appeal below are set aside and 
the case is remitted to that ecurt for dis- 


posal according to law, as indiceted 
herein. 
13. In the circumstances of the 


case, we make no order as to costs. 
M. M. DUTT.:— 14. I agree, 
Appeal allowed. 
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P. N. MOOKERJEE AND 
AMIYA KUMAR MOOKERJ]I, JJ. 


Satyanarayan Nathany and others 
Apre onts v. Union of India, Respon- 
ent. 


A. F. O. D. No. 559 of 1962, D/- 23-7- 
1970. 


(A) Defence of India Rules (1939), 
R. 19 — Proviso (since repealed) — Ar- 
bitration for settlement of terminal cam- 
pensation upon derequisitioning of pro- 
perty — Arbitrator refusing claim for 
terminal compensation on ground of its 
non-maintainability — Appeal against 
order — Not maintainable as it is ‘nil’ 
award for purposes of proviso. (Para 3) 


KN/LN/F515/70/VSS/D 
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(B) Constitution of India, Art. 227 — 
Defence of India Act (1939), S. 19 (since 
repealed)— Powers under Art. 227 can be 
exercised suo motu — Grave or serious 
prejudice caused to party by non-exer- 
cise of jurisdiction under S. 19 of the Act 
by Arbitrator — High Court exercised its 
powers under Art. 227 and remanded 
matter. 


Constitutional powers under Art. 227 
can be exercised suo motu and do not 
require any application for the purpose. 


(Para 6} 


The right fo terminal compensation 
on the date of derequisition was an ac- 
crued right and although for such accrual 
the claimant to the same must be or must 
have been the owner on the date of ‘such 
derequisition or more accurately at the 
time when damage was done, it was. cer- 
tainly not necessary that he should ¢on- 
tinue to-be the owner, even after the 
derequisition to make his claim on the 
basis of his accrued right. That compen 
sation would be payable to and claimable 
by the erstwhile owner at the date of de- 
requisition notwithstanding State’s subse- 
quent acquisition of property in question. 
Therefore, where an arbitrator ona 
patent misconception of the legal position 
refused to exercise jurisdiction, vested in 
him by law, by holding that reference 
became incompetent and claimants had no 
locus standi to claim terminal compensa- 
tion in view of subsequent acquisition of 
the derequisitioned property by State, 
there was apparently grave or serious 
prejudice to the subject by reason of such 
non-exercise of jurisdiction. High Court 
suo motu, exercised its powers under Art. 
227 of Constitution and remanded the 
matter for further consideration by new 
arbitrator. original arbitrator having be- 
come functus officio. (Paras 7 to 10) 


C. C. Ganguly, and Ram Tirtha, for 
Appellants; Provat Kumar Sengupta and 
N. K. Bhattacharya, for Respondent, 


P. N. MOOKERBJEE, J.:— This ap- 
peal arises under the following circum- 
stances: 


On March 12, 1942, the appellants’ 
premises No. 20, "Dum Dum Road was 
requisitioned under the Defence of India 
Act (Rule 76) on and from March 16,.1942. 
On June 10, 1943, there was a further 
order of requisition in respect of the same 
premises. with effect from June 11, 1943, 
and the monthly compensation for the 
above requisition or requisitions was fix- 
ed at Rs. 1,765/-. On November 12, 1946, 
the above property was derequisitioned. 
This was followed by a claim for terminal 
compensation, made by the appellant, in 
respect of damages, done to the above 
property by the Requisitioning Authority 
during the above period of requisition. 
he (PPSS figure for the said claim 


of India (P, N. Mookerjee J.J 


‘A. I. R. 
was Rs. 4,37,106/-. The State’s offer on 
the point was Rs. 44,355/-. The above 
claim was made on April 1, 1947, and the 
same was reiterated on March 23, 1954. 
As, however, the State did not agree to 
the appellants above figure, there was 


‘the inevitable reference to arbitration. In 


September, 1957, the above property was 
acquired by the State Government under 
the Defence of India Act, read with Land 
Acquisition Act. Before this acquisition, 
however, an Arbitrator had already been 
appointed on June 19, 1957 in regard to 
the appellants’ claim for terminal com- 
pensation and the reference was before 
him for determination of the appellants" 
said claim. 


2. Eventually, the learned Arbi- 
trator -dismissed the appellants’ claim by’ 
his judgment, dated March 11, 1961, on 
the preliminary ground that, as the pro- 
perty in question had already been ac- 
quired by the State,- as aforesaid, the 
appellants were not entitled to get any 
terminal compensation, as claimed by 
them. Against this order, which, in sub- 
stance, was a “nil” award in favour of 
the appellants, the present appeal was 
filed by them on June 19, 1961. 


3. -At the hearing of this appeal, 
a preliminary objection was taken on be~ 
half of‘the State, which was the Requi- 
sitioning Authority, and, against whom, 
the claim for terminal compensation was 
made, on the ground that the instant ap- 
peal would not be maintainable as it is 
directed against a “nil” award and, as 
such, would be barred by the proviso to 
Rule 19 of the Defence of India Rules, 
regarding arbitration for settlement of 
compensation, payable under Section 19 
of the Defence of India Act, 1939. Rule . 
19, including the above proviso, reads as 
follows: 


“19. Any appeal against the award of 
the Arbitrator shall be preferred within 
six weeks of the receipt by the parties of 
the notice referred to in Rule 17: 


Provided that no appeal shall He 
against an award made under these rules 
where the amount of compensation 
awarded does not' exceed Rs. 5,000/- in 
Jump or. Rs. 250/- per mensem” 


Admittedly, in the instant case, the appel- 
lants’ claim for terminal’ compensation 
was refused by the learned Arbitrator, 
though on the preliminary ground of non- 
maintainability of such claim. That, 
however, would not really alter the posi- 
tion and it must be treated as a case of 
*yil” award for purposes of the above 
proviso. Upon that view, the instant 
appeal would not be maintainable and it 
must be dismissed on the said. preliminary 
ground ‘oi incompetency under the law. 


4, We would, accordingly, dismiss 
this appeal without costs. 
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5. That, however, in the circum- 
stances of this case, would not put an end 
to the matter before us, as we feel that, 
in the facts and circumstances before us, 
it is pre-eminently a case for our nter- 
ference under Art, 227 of the Corstitu- 
tion, 

6. It is true that there was ro ap- 
plication in the alternative in conn=2ction 
with the above appeal for the ex=rcise 
of such powers but the absence of such 
application should not, in our ofinion, 
prejudice the party concerned as the con- 
stitutional powers under that Article may 
well be exercised suo motu and dc not 
require any application for the purpose. 
In this view, we gave time to the learn- 
ed Senior Government Advocate tc con- 
sider the matter and make his submis- 
sions, if any, against the exercise cf our 
powers under Art. 227 of the Corstitu- 
tion and the case stood adjourned from 
June 17, 1970. 


T. We have now fully heard Mr. 
Sengupta on behalf of the State but, as 
we are satisfied that, in the instant case, 
on a wrong view of law or misecncep- 
tion of the legal position, the learned 
Arbitrator has refused to exercise a juris- 
diction, vested in him by law, and, as, by 
reason of such non-exercise of jurisdic- 
tion, there has apparently been grave or 
serious prejudice _to the subject, we are 
Inclined to exercise our powers ander 
that constitutional provision (Art. 227 of 
the Constitution) in favour of the claim- 
ants. The learned Arbitrator was cf the 
view that the claim for terminal compen- 
sation, even though it had accrued during 
the period of requisition or, to be exact, 
on the date of de-requisition, namely, 
November 12, 1946, was really a right,— 
though an inchoate right,—annexei to 
the ownership of the property, anc, ac- 
cordingly, in view of the subsequert ac- 
quisition of the immovable property in 
question, the same also passed on t the 
State with the result that the appeilants 
became disentitled to claim the terminal 
compensation, even if the said claim 
could be established on the merits. 


8 In our view, In coming tc this 
above conclusion, the learned Arbitrator 
was labouring under a misconception. He 
was speaking of the appellants’ right in the 
matter as an inchoate right, annex2d to 
. the ownership and inseparable from the 
same. This is, obviously, a misconcep- 
tion. The right on the date of de-requi- 
_ sition was an accrued right and, although, 
for such accrual the party concerned or 
the claimant to the same must be or must 
have been the owner on the date of stich 
de-requisition, or, more accurately, zt the 
time, when the damage in question was 
done, it was certainly not necessary that 
he should continue to be the owner, even 
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after the de-requisition, fo make his 
claim on the basis of this accrued right, 


9. Indeed, the property, which 
was acquired, was the damaged property 
and the compensation, which was paid or 
would have been payable for the same 
by the State for such acquisition, would 
be the value of the said damaged pro- 
perty. In the said acquisition, the State 
would not pay compensation for the 
damages, if any, done tə the property 
during the period of requisition, or, ina 
other words, terminal compensation, as 
it is technically called. That compensa- 
tion would be payable and claimable by 
the erstwhile owner at the date of the 
de-requisition notwithstancing the State’s 
subsequent acquisition of the immovable 
property in question. It is obvious. there- 
fore, that the learned Arbitrator, on a 
patent misconception of the legel posi-~ 
tion, refused to exercise a jurisdiction, 
vested in him by law, by holding that the 
reference had become incompetent and 
the claimants had no locus standi to 
claim the terminal compensation. 


10. We would, accordingly, sef 
aside the impugned order and, as the 
matter has not been considered on the 
merits by the tribunal below, it is neces- 
sary that the same should go back for 
fresh and further consideration by a new 
Arbitrator, to be appointed for the pur- 
pose, the previous Arbitretor having be- 
come functus officio after the making ot 
his impugned award. 


11. As the matter has beer. pend- 
ing for about ten years, it is desirable 
that the new Arbitrator should be ap- 
pointed as quickly as possible and the 
disposal of the appellants’ claim accord- 
ing to law and in the light of this judg- 
ment should be made as expeditiously cs 
possible, 

12. There will be no order for 
costs in this Court, so far as the instant 
matter under Art. 227 of the Constitution 
is concerned. 

13. Let the records go dcwn as 
quickly as possible. 

AMIYA KUMAR MOOKERJI, J. :— 
14. I agree, 

: Order accordingly. 


ee eet, -ee m 
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P. N. MOOKERJEE AND AMIYA K. 
MOOKERJI, JJ. ` 
Sailendra Nath Neogy, Petitioner v, 





. Purnendu Sen and others, Opposite Party. 


Civil Revn. Case No. 694 of 1962, DJ- 
13-2-1970. 

(A) Constitution of India, Art. 341 — 
Law declared by Supreme Court to be 
binding on all Courts. 
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So long as the decision of the 
Supreme Court stands, High Court cannot 
go against it upon the footing that a parti- 
cular aspect was not considered by the 
Supreme Court in the said decision. AIR 
1967 SC 940, Ref. to. (Para 11) 


(B) Civil P. C. (1908), S. 115 — Re- 
vision — New point — Proceedings re- 
garding pre-emption under W. B. Non- 
Agricultural Tenancy Act, 1949 — Failure 
to take objection as to necessary means of 
pre-emptor for effecting purpose for 
which land was required — Objection 
cannot be raised for first time in revision. 

(Para 13) 


(C) Civil P. C. (1908), S. 115 — Re- 
vision — Finding of fact — Proceedings 
regarding pre-emption under W. B. Noa- 
Agricultural Tenancy Act — Concurrent 
finding of Courts below as to occupation 
or possession of pre-emptor of contigu- 
ous plots — Finding being one of fact is 
binding on High Court. {Para 15) 


{D) Tenancy Laws — W. B. Non- 
Agricultural Tenancy Act (20 of 1949), 
S. 24— Application for pre-emption under 
— Purchaser of land is not entitled to 
claim compensation for improvements 
done since his purchase, where pre-emp- 
tion right is upheld. (Para 16) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 940 (V 54) = 

(1967) 2 SCR 558, Shibsankar 

Nandy v. Prabartak Sangha UD 
(1948) AIR 1948 Cal 48 (V 35) = 

52 Cal WN 64, Asmatali v. Muja- 

har Ali 14 


Lala Hemanta Kumar and Biswajit 
Ghose, for Petitioner; Sachindra Chandra 
Dasgupta and Sankar Mukherjee, for 
Opposite Party. 


ORDER:— This Rule arises out of a 
proceeding for pre-emption under Sec. 24 
of the West Bengal Non-Agricultural 
Tenancy Act, 1949. The opposite parties 
were the pre-emptors and the petitioner 
the pre-emptee. 

2. The learned trial Judge allow- 
ed the application for pre-emption sub- 
ject to payment of compensation, amount- 
ing to Rs. 400/-, to the petitioner for the 
alleged improvements, effected by him in 
the disputed land since his purchase. 


3. The lower appellate court dis- 
missed the petitioner’s appeal against the 
aforesaid order of the learned trial Judge, 
allowing pre-emption in favour of the 
opposite parties, and upheld the said 
order for pre-emption. It also allowed 
the opposite parties’ cross-objection 
against the grant of compensation by the 
learned trial Judge and dismissed the 
petitioner’s claim in that respect. 

4. The petitioner then obtained 
the present Rule, challenging the pre- 
emption order in question and disallow- 
ance of compensation. 
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5. In support of the Rule, several 
points were urged by Mr. Lala. The 
principal point, however, was the ques- 
tion of the vires of Section 24 of the 
West Bengal Non-Agricultural Tenancy 
Act, which was challenged on the ground 
that it was violative of Art. 19(1) (È) of 
the Constitution. 


6. Mr. Lala also made another 
submission with some seriousness, name- 
ty, that, in the instant case, the opposite 
parties’ claim for pre-emption on the 
ground of bona fide requirement of the 
disputed land, as contemplated under the 
said statute, could not be sustained in the 
absence of a clear finding in their favour 
that they had the necessary means for 
effecting the purpose, for which the land 
was required by them. 


iG Other objections were also 
taken in the trial court and repeated in 
this Court, namely, that the opposite 
parties’ claim for pre-emption was not 
Sor any recognised purpose under the 
above statute inasmuch as the purpose, 
ior which the land was stated to be re- 
quired by them, was not a purpose with- 
in the meaning of the connected Sec. 4 
of the Act, and the pre-emptors (land- 
lords) were rot in khas possession of any 
contiguous lend. 


8. A point of limitation was also 
raised upon the ground that, although, in 
the instant case, notice of transfer was 
not served upon the opposite parties, they 
nad full knowledge of the same and did 
not make their application for pre-emp- 
tion within a reasonable time of the said 
knowledge. 


9. Lastly, it was contended that, 
in any event, the petitioner was entitled 
to compensation, if any order for pre- 
emption was made against him, as the 
petitioner had made substantial improve- 
ments in the disputed land since his 
purchase. 


10. In our view, however, on the 
eee before us, the instant Rule must 


11. On the question of vires of 
Section 24, the matter at present seems 
to be concluded against the petitioner by 
the decision of the Supreme Court, re- 
ported in Shibsankar Nandy v. Prabartak 
Sangha, AIR 1967 SC 940, and, although 
Mr. Lala wanted to raise this question on 
a ground, different from that, actually 
and specifically considered by the 
Supreme Court in the above decision, it 
is clear that, so long as the said decision 
stands, this Court cannot go against it 
upon the footing that a particular aspect 
was not considered by their Lordships of 
the Supreme Court in the said decision. 
We would, accordingly, . overrule this 
aoe of Mr. Lala in support of this 

a, 
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12. On the question of relevant 
purpose (vide Section 4, also the purpose 
on which the instant requirement of the 
opposite parties is based, is certainly one, 
which would come within the residuary 
clause “other purposes’’,—be it consider- 
ed in the light of ejusdem generis tkat is, 
as akin to a purpose, contemplated under 
clause (b), namely, business purpos, or, 
under the wider interpretation of “other 
purposes”, which of course, would be 
extreme or of an omnibus character. In 
this view, the petitioner’s objection under 
this head, also, must fail and we would 
overrule it. 


13. On the question of bona fide 
requirement from the point of view of 
the opposite parties’ means, the records, 
no doubt, do not contain much evidence 
on the point and there is also no specific 
finding in favour of the opposite parties 
by any of the courts below. It is to be 
remembered, however, that this espect 
of the matter was not mooted by the 
petitioner in his objection or at the time 
of argument before the learned trial 
Judge or before the lower appellate court 
or even In the grounds of the present 
Rule. In this state of things, we ar2 not 
inclined to entertain this contention, rais- 
ed for the first time in this Court, or to 
allow or accept it, particularly whea, on 
the evidence as it stancs, the question of 
means does not appear to be wholly 
against the opposite parties. In the above 
view, we would overrule also this sub- 
mission of Mr. Lala. 


14. On the point of limitatior, the 
matter appears to be concluded by the 
decision of the Special Bench of this 
Court in Asmat Ali v. Mujahar Aci, 52 
Cal WN 64 = (AIR 1948 Cal 48), and, 
accordingly, this point also must be de- 
cided against the petitioner. 


15. On the question of the oppo- 
site parties’ occupation or possession of 
contiguous plots, the finding of fac: -has 
concurrently been made in favour of the 
opposite parties by the two courts below 
and the same has to be accepted. But a 
point was raised that the opposite parties’ 
title to such occupation or possessior. had 
not been established and reference was 
made to the cadastral survey records for 
the purpose. The revisional records, 
however, are in favour of the opposite 
parties and, over and above that, it is 
clear from the evidence on record that 
the tenants, if any, in respect of the said 
plots under the opposite parties or their 
predecessor had lost possession or had 
been dispossessed by the landlord for 
more than six years, which would prima 
facie extinguish the so-called terants’ 
title. In this state of things, the grima 
facie finding on the question of title must 
also be in favour of the opposite parties. 
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Upon this view, the point of the oposite 
parties occupation of cortiguous lands 
must also be decided in their favour, as 
found by the two courts below. 


16. Lastly, we coms to the ques- 
tion of compensation. On this point, 
the. two courts below have differed but, 
in our opinion, the lower appellate court 
has made the correct approach, so far as 
this aspect of the matter is concerned. 
The petitioner made the improvements, 
if any, at his own risk. His purchase was 
subject to the opposite parties right of 
pre-emption. if he (petiticner) małe any 
improvements in the meantime, he did 
so at his own risk and, when the relevant 
statute does not provide for any compen- 
sation, although, in other respects, it has 
dealt with the rights of the parties in 
detail, and when, further on equitable 
consideration alone, the matter would not 
stand differently here, it is not open to 
the petitioner to claim any compensation 
in the instant case. 

17. In the premises, this Rule will 
fail and it will be discharged. 

18. There will be no order as to 


costs. 
Rule discharged. 
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Kali Kinkar Kundu, Appellant v. 
Sadhan Chandra Dey and others, Kespon- 
dents. 

Appeal No. 529 of 1968, D/- 18-2- 
1970, from judgment of A. K. Sinha, J. 
D/- 25-7-1968. 

(A) Motor Vehicles Act (1939), S. 47 
— Application for stage carriage permit 
can be rejected on Motor Vehicles Inspec- 
tor’s report that applicant did not have 
experience in transport business — (Judg- 
ment of A. K. Sinha, J., D/- 25-7-1968, 
Reversed.) (Fara 4) 

(B) Bengal Motor Vehicles Rules 
(1940), R. 53(d) — Regional Trensport 
Authority was properly constituted so 
long as it had quorum — R. T. A. consist- 
ing of three members — Ali members 
participating in deliberations but ad- 
journing matter to another date for want 
of time— Proceeding signed by two mem- 
bers while third signed it on earlier date 
—~ No substantial irregularity or breach 
of duty. (Para 5) 


(C) Motor Vehicles Act (1938), S. 46 
— Application for stage carriage permit 
made in name of Company which is not 
in existence on date of application — 
License cannot be granted to Company 
which is not in existence — A. F. O. Q. 
No. 466 of 1968 (Cal), Rel. on. (Para 6) 
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(D) Constitution of India, Art. 226 — 
(Application for stage carriage permit 
made by and in name of non-existing 


Company by four persons describing . 


themselves as partners — Regional Trans- 
port Authority rejecting application — 
Writ application for quashing that order 
— As they have no legal interest in the 
matter, they cannot file writ application 
(Obiter). (Para 7) 
Cases Referred: `- Chronological Paras 
(1968) A. F. O. O. No. 466 of 1968 

(Cal). Sri Guru Motor Bus Service __ 

Private v. Radharaman Dhar . 6 


.  Sankardas Banerjee, Smriti Kumar 
Roy Choudhary, for Appellant; Sudhang- 
shu Bhusan Sen, Kalyanmoy Ganguly and 
Sushil Kumar Banerjee, for Respondents. 


ARUN K. MUKHERJEA, J.:— This 
is an appeal against the judgment and 
order dated 25th July, 1968 of A. K. Sinha, 
J. by which his Lordship issued a Writ 
in the nature of Certiorari to quash a re- 
solution made by the Regional Transport 
oe Bankura, on 27th September, 

5 


2. The short facts of the case are 
as follows: 


The appellant made an application 
for the grant of a stage carriage permit 
on the route from Bankura to Durgapore 
Railway Station via Beliatore. Sadhan. 
Chandra Dey, Sunil Kumar Banerjee, 
Lakshmi Rani Dey, Bhola Nath Banerjee 
and. Kalipada Dey, who are the petition- 
ers in the application under Art. 226 of 


the Constitution, claimed to have jointly - 


applied for the same permit. They say 


that they were desirous of forming a` 


limited company for the purpose of carry- 
ing on a transport business under the 
name and style M/s. S. C. Dey & Co. (P.) 
Lid. The application was made actually 
under the name and style of M/s. S. C. 
Dey & Co. (P.) Ltd. In the application, 
the mames of the petitioners were given 
as “partners” of the said Company. At 
page 34 of the paperbook, there is a copy 
of the verification roll which had been 
filed by the petitioners before the Re- 
gional Transport Authority, Bankura, in 
connection with their application. At the 
end of the verification roll there is a 
certificate by the Motor Vehicles Inspec- 
tor (Non-Technical), Enforcement, Ban- 
Eura to the following aac 
“Verified. 


It is an unregistered Cnc. Shri 
Sadhan Ch. Dey, one of the partners, has 
passenger transport business experience 
(certificate enclosed). Krishna Trading 
Company, Bankura will finance the Com- 
pany to purchase a new bus (certificate 
enclosed). Shri Sunil Kumar Banerjee, 
one of the partners possesses Medium 
Motor Vehicles driving licence. The com- 
-pany does not pay Income-tax, . 


A.L RB. 


Other points appear to be true, 
Garage will be inspected later on if the 
Company gets the route,” 


The Regional Transport Authority, Ban- 
Eura, considered all the applications for, 
the permanent stage carriage permit in 
the afcrementioned route at meetings 
held on 27-9-65 and 29-9-65. The minutes 
cf the meeting of the Regional Transport 
Authority. in connection with the applica- 
fions which had been filed have been an- 
mexed to the petition and are to be found 
et pages 11 to 13 of the paperbook. It 
eppears that after hearing all the appli- 
cations and all objections relating there~ 
to, the Regional Transport Authority de- 
cided that the stage carriage permit in 
question would be granted to one Kali 
Einkar Kundu. The petitioners, there- 
bore, made an application in this Court 
under Art. 226 of the Constitution chal- 
Jenging the aforesaid decision of the Re- 
fional Transport Authority. After affida- 
vits had been filed by all parties, Sinha 
<. heard the application and quashed the 
decision of the Regional Transport Au- 
thority. Kali Kinkar Kundu who had 
received the permit under the decision of 
the Regional Transport Authority has 
Row come up on appeal against that 
erder of Sinha, J. 1 


3. As far as we can ascertain 
from the judgment of Sinha J. the main 
eontention of the petitioners before his 
“Lordship was that the Regional Transport 
authority had contravened the principles 
ef natural justice in so far as only two 
members took the final decision without 
consulting the third member, though the 
petitioners were heard really by three 
members. Though Sinha J. did not come 
“=o any final decision on this point, it 
appears from the trend of. his Lordship’s 
~udgment that his Lordship perhaps 
~hought that there was some slight irre- 
gularity in the proceedings of the Re- 
sional Transport -Authority. His Lord- 
ship, however, did not like to dispose of- 
the matter on this point. His Lordship 
areferred to dispose of the application 
Om ancther short point. Sinha J. analys- 
ed the verifization report submitted by 
the Motor Vehicles Inspector and came 
zo the conclusion on the basis of that 
—eport that the Regional Transport Au- 
thority did not actually apply its mind to 
zhe petitioners’ case at all. After setting 
Jut the verification report in which the 
Motor Vehicles Inspector had made a 
~emark that the applicant M/s. S. C. Dey 
® Co. (P) Lid. had “no experience in 
>assenzer transport business. Hence re~- 
jected.” Sinha J.’ observed that such an 
>bservation could not be made upon the 
application at all: since the applicant was 
2n unregistered Company. Sinha J. ac- 
iually makes the following comment:— 
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“If this application is, ‘therefore, re- 
fected on the ground that this S. C. Dey 
& Co. (P) Ltd. had no experience in 
passenger transport business, then it can 
be- safely concluded that the R.T.A. did 
not apply its mind at all. On the face cf 
the report given by the Motor Vehicles 


Inspector it was impossible to conclude ` 
that S. C. Dey & Co. (P) Ltd. had mo. 


experience in passenger transport . busi- 
ness. In my view, the consideratiors 
made by the Regional Transport Authc— 


rity in rejecting the petitioners’ applice- ` 


tion were totally irrelevant and extrane 


ous and in the facts and circumstances cf - 


the case could not arise at all” 


4. It is on this ground thet 
Sinha J. quashed the proceedings cf 


the Regional Transport Authoritr. 
We respectfully disagree with the 
conclusion of Sinha J. on this poini. 


The Motor ` Vehicles: Inspector wes 


under an obligation to consider whether ; 


a particular applicant had any experience 
of transport business. Even in the case 


of a Company or a corporate body, it is. 
his duty to give a report whether the . b 
Company or the corporate body had any | 


such experience. Ordinarily, the exper- 
ence of one share-holder in a particular 
business cannot be treated as the experi 
ence of a Company in that business. 


Therefore, if the Motor Vehicles Inspec- - constituted so long as it had a quorum 


tor reports that the applicant in question 
did not have any experience in transport 
business, it is difficult to find fault with 
that report. It is true that the Company 
not having been registered did not hav2 
any legal existence at the relevant time. 
Therefore, it is not strictly speaking logi- 
cal to say of an unregistered Compan 
that such a Company does or does not 
Possess experience but it would, in ouz 
opinion, be unreasonable to expect such 
metaphysical considerations from a Motoz 
Vehicles Inspector or even from a mem- 
ber of the Regional Transport Authority- 
How many lay members 
would know that it is not logically per- 
missible even to predicate a quality of a 
non-existent subject and that non-exist- 
ence of experience is also such a quality. 
Looking at it from_a commonsense poinz 
of view, if the Motor Vehicles Inspector 
says that this particular Company has no 
experience and if the members of the 
Regional Transport Authority accept such 
a report, we do not think that they are 
taking into consideration any irrelevanz 
matter. On the other hand, this-is a very 
relevant point which it was their duty to 
consider and they have in fact done so. 
Therefore, we are in respectful disagree- 
ment with the learned Judge as regards 
his finding that the Regional Transpor: 
Authority’s ground for rejection of -the 
petitioners’ application was irrelevant 


cf the publie ` 


` sent. As far as we can 
- minutes, some confusion has been created 
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To our mind, this ground cf rejection| 
was both valid and relevant. 

5. This -practically disposes of the 
only ground on which Sinha J. disposed 
of the application and quashed the deci- 
sion of the Regional Transport Authority. 


But while hearing the appeal there w=re 


Several other points which arose and 
which were argued from the bar. We 
shall briefly refer to those points. First, 
a point was raised as to whether- the pro- 
ceedings before the Regional Transport 
Authority had been vitiated. by any irre- 
gularity. It appears that the proceedings 
were signed by two members, namely, 
Mr. S. Sen Gupta and Mr. S. E. Dutta on 
29th September, 1965 while the third 
member, namely, Mr. S. K. Singh signed 
on 27th September, 1965. The petition- 


_ ers contended. that this was an irregula- 
. rity. We do not, however, consider it to 


be an irregularity. Under Rule 53({d) of 
the Bengal Motor Vehicles Rules, 1940. it 
is provided as follows:— 

“53(d). In a Regional Transport Au 
thority the number ‘of members whose 


presence shall constitute a quorum shall 


| peel 

(i) In the case of an Authority con- 
sisting of three members, two, or 
(ii) in any other case, three”. 


` It is clear that under the rules, the Re- 


gional Transport Authority was properly 


This is also a very sensible rule for other- 
wise it would: be difficult to expect any 
public body to act regularly and properly. 
In this particular case, the Regional © 
Transport Authority was, of course, a 


‘small body with three members but 


there are .many Regional Trass- 
port Authorities which have a larger 


. body and it is not possible to-expect that 


all members of the public wko are on 


the body of the Regional Transport Au- 


thority should be present at every meet- 
Ing. Apart from this technical rule, it 
is clear from an affidavit that was filed 
and the proceedings before Sinha J. that 
S. K. Singh was present at the Regional 


- Transport Authority’s meeting held on 
_ 27th September, 1965 and that all the 


items could not be taken up on 2th 


-September, 1965, for want of time and 


the matter had to be adjourned till 29th 
September, 1965 when Mr. Singh could 


-not be present. He actually participated 


in the deliberations relating to Items Nos.}- . 
1 to 13 on the agenda which included] ; 


Item No. 4 relating to the subject-matter] ` 


of the present appeal. It is also clear 
that at the meeting held on 27th Septem- 
ber, 1965, the Regional Transport Autho- 
rity had decided to grant the permit to 
Kali Kinkar Kundu in the meeting. On 
that day all the three members were pre~ 
see from the 
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by the fact that though deliberations 
took place on two dates, the minutes oi 
the proceedings were written in a compa- 
site report after the entire deliberation; 
were over. Mr. Singh, however, took 
care not to give a wrong impression thai 
he was present on both dates and that is 
why he wrote out the date 27th Septem- 
ber, 1965 immediately below his signa- 
ture. We are thoroughly convinced that 
there has been neither a technical breack 
of the rules nor any substantial irregula- 
rity in the proceedings which could have 
prejudiced the petitioners in regard to 
their applications. 


6. The second point that strikes us 
is that as regards the application befor 
the Regional Transport Authority about 
which the petitioners are agitating that 
application is not a valid application at 
all, because that application was made in 
the name of a Company which was not 
in existence at the relevant time. Thera- 
fore, the Regional Transport Authority 
could not have granted a permit in favou? 
of M/s. S. C. Dey & Co. (P) Lid. In a 
Division Bench judgment of this Court, 
namely, Sri Guru Motor Bus Service 
Private through Tarapada Dey, Managing 
Director v. Radharaman Dhar, in A. F. 
O. O. No. 466 of 1968 (Cal), (unreported, 
A. N. Ray J. held that a Transport Au- 
thority is not competent to grant a licence 
in the name of a Company which is not 
registered. In that case, one Tarapad3 
Dey describing himself as managing part- 
ner of Sri Guru Motor Bus Service Pre 
vate Ltd. applied for a permit in th= 
name of the Company though on the date 
of such application there was no Con- 
pany called Garbeta Sri Guru Motor Bus 
Service Private Ltd, A. N. Ray J. hai 
no hesitation in striking down this per- 
mit. We are in respectful. agreement 
with this decision of the Court of Appeel 
by which, in any event, we are bourc. 
In our view, this is an additional ground 
for which the petitioners’ application be- 
fore Sinha J. should have been dismissed. 


T: There is one other grouni 
which really arises out of the immediate- 
ly preceding objection which we have 
dealt with just now. Considering thet 
the application that was actually made 
before the Regional Transport Authority 
was not an application made by or om 
behalf of the petitioners but an applic- 
tion made by and in the name of a ner- 
existing Company, it is difficult to say 
that the petitioners have any legal inte- 
rest in this matter. In these circun— 
stances, we do not see how the petitior- 
ers can sustain an application under Arz. 
226 of the Constitution of India. This 
point does not appear to have been taken 
before Sinha J. and is not mentioned in 
the grounds of appeal either. Mr. Baner- 
jee appearing for the appellant and Mrz. 
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Sushil Kumar Banerjee, appearing for 
the State, tell us that this point was actu- 
ally taken before Sinha J. Be that as 
it may, we do not and need not base our 
judgment on that point. We only ob- 
serve that this itself is a good ground 
for dismissing the application. 


8. In view of what we have said, 
the appeal is allowed. The judgment and 
order of Sinha J. is set aside and the 
Rule is discharged and the application of 
the petitioners is dismissed. 

9. We make, however, no order as 
to costs. 

SABYASACHI MURKHARBJI, J.:— 10. 
I agree, 

Appeal allowed. 
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Upendra Kumar Nandi and another, 
Appellants v. Union of India, Respondent. 

A. FE. O. D. No. 426 of 1959, D/- 20-8- 
1970. 

Requisitioning and Acquisition of Iim- 
movable Property Act (1952), S. 8(2) (b) 
{iii) and (iv) — Scope — Relevant date 
under Cl. (iv) is when requirement to 


assess arises — Requisition still continu- 
ing — Collector has no jurisdiction to 


assess compensation for demolished build- 
ing. 

Clauses (ili) and (iv) of sub-section 
(2)(b) of Section 8 and, for the matter of 
that, sub-section (3) of Section 8 provide 
for compensation which is of the nature 
of terminal compensation which can arise 
only when either of the two contingen- 
cles provided in Ss. 6 and 7 has hap- 
pened and not before. Such terminal 
compensation can be estimated and offer- 
ed by the Collector when either the pro- 
perty under requisition has been released 
or the requisition has been converted to 
acquisition. The relevant date for asses- 
sing the expenses of restoration of pro- 
perty under clause (iv) is when the re- 
quirement to assess arises and not either 
the date of requisition or the date when 
demolition may have been carried out. 
Where the requisition is still continuing 
the property has neither been released 
from requisition, nor it has been con- 
verted to acquisition. In such a case the 
Collector has no jurisdiction to assess and 
make an offer of terminal compensation 
for demolished building. F. A. No. 264 
of 1959, D/- 12-6-1970 (Cal), Rel. on. 

(Paras 7, 10, 11) 


Cases Referred: Chronological Paras 

(1970) F. A. No. 264 of 1959, D/- 
12-6-1970 (Cal), Union of India v. 
Akbar Ali 7 


LN/LN/G75/70/DHZ/D 
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Amarendra Nath Gupta and Soven- 
dra Madhab Bose, for Appellants; Hem 
Chandra Dhar and Biswanath Mallik, for 
Respondent. 


AMARESH ROY, J.:—- This appeal 
has been preferred by two referrin3 
claimants against an Award made by the 
Arbitrator determining compensation in 
respect of a property requisitioned under 
Rule 75-A of Defence of India Rules, 1936, 
which requisition was made by an order 
dated 25th October, 1943. The reference 
was made by L. A. Collector on 6th Feb- 
ruary, 1959 purporting to do so under 
Section 19 of Defence of India Act, 1933 
to an Arbitrator appointed under G. C. 
No. 924, dated 14-1-59 for determination 
of proper valuation of compensation for 
structures demolished in respect of C. £. 
Plot No. 1081 of Mouza Palta P. S. Noa- 
para in 24-Parganas. Each of the appel- 
lants claim moiety share in the propert7 
and therefore same shares in the compen- 
sation. There is no dispute as to thal. 
That reference was made in the state ad 
facts which are not in controversy befor2 
us in the appeal. Those facts are that 
C. S. Plot No. 1081 with structures stand- 
ing thereon was requisitioned by tha 
Government for military purposes in con- 
nection with the construction of the Bar- 
rackpore Airfield. Owner cf the requist 
tioned property then was Sk. Abdul Aziz 
and his brother. An assessment of recur- 
ring compensation fixed at Rs. 15/- per 
month was made after requisition. The 
then owners did not dispute that offer od 
recurring compensation and compensation 
has been paid to them and to present 
owners of the property till 15th April, 
1957. Three years after requisition on? 
of the brothers sold his share of the pro- 
perty to Upendra Kumar Nandi who and 
Abdul Aziz are the present appel- 
ants. 


2. When the property was still re 
maining under requisition, as it remains 
even now, in 1957 the L. A. Collector 
made an assessment of terminal compen- 
sation for the building which was demo- 
lished soon after requisition in 1943, and 
made an offer to the owners of Rs. 4,600/- 
as compensation for the demolished build- 
ing. The owners did not agree to thai 
assessment though they received paymen:! 
of Rs. 3,680/- (80% of assessed compensa- 
tion) under protest on 2-9-57. They made 
a claim of Rs. 12,000/- as fair compensa- 
tion for the demolished structures and 
demanded reference to Arbitration. Re 
ference was made by L. A. Collector on 
6th February, 1959 when the propertr 
was still under requisition and it had 
neither been derequisitioned nor convert- 
ed into acquisition. Both in the order oZ 
reference and Notification appointing the 
Arbitrator the subject of reference has 
been mentioned as: 
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"Compensation for structures demo- 
lished in respect of C. S. Plot No. 1081 
of Mouza Palta, P. S. Noapara, 24-Par- 
ganas.” 


That has been numbered as Arbitration 
Case No. 32 of 1958. The Arbitrator pro- 
ceeded to try the case on evidence and 
has disposed it of by making an Awerd 
in which he assessed the value of struc- 
tures on the basis of valuation in 1943- 
44 and fixed it at Rs. 6,579/-, then de=- 
ducted depreciation at 10% and determin- 
ed compensation at Rs. 5,921)- allowing 
interest on that amount at 6% per annura 
from 16th April, 1957 till realisation. 
The referring claimants have preferred 
appeal against that Award. Respondent 
Union of India has not preferred any 
appeal or cross-objection. 


3. Appearing for the appellants 
the learned Advocate Mr. Gupta sought 
to assail the judgment of the Arbitrator 
mainly on the ground that for assessing 
the compensation for the dJemolisked 
structure, the cost of restoring the bui.d- 
ing in the condition it was in 1943 (when 
requisition was made) should be calculat- 
ed at the rates prevailing in 1957 when 
notice of such demolition was given and 
not at the rates prevailing in 1943-44 as 
the L. A. Collector had made for asses- 
sing for the purpose of making an ofer 
and the Arbitrator had also accepted for 
making his Award on his finding that 
the building was demolished soon after 
requisition probably in 1944. In support 
of that contention Mr. Gupta relied on 
the provisions of Section 8 of Act XXX 
of 1952. Both parties agree that the case 
is governed by that Act though the Act 
has now been repealed by Act 48 of 1953. 


4. On behalf of the Respondent 
Union. of India the learned Advocate Mer. 
Dhar also relying on the same provisicns 
of law contended that caleulation of com- 
pensation was correctly made on the 
basis of rates prevailing in 1943-44 when 
the building was demolished. 

5: The provisions in Act XXX of 
1952 relied on by both tbe Appellants 
and Respondents are in these t2rms: 


"S. 8(1). Where any property is re- 
quisitioned or acquired under this Act, 
there shall be paid compersation the 
amount of which shall be determined in 
the manner and in accordance with the 
principles hereinafter set out that is to 
say— 

(a) where the amount of compensa- 
tion can be fixed by agreement, it shall 
be paid in accordance with such agree- 
ment; 


(b) where no such agreement can be 
reached, the Central Government shall 
appoint as arbitrator a person who is, or 
has been, or is qualified for appointment 
as a Judge of a High Court; 


se . 
É 
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* (ce) the Central Government may, in 
' any particular case, nominate a person 
having expert knowledge as to the natare 
of the property requisitioned or acquired 
to assist the arbitrator and where such 
nomination is made the person to be cow- 


pensated may also nominate an aSsSeSSCL 
for the same purpose; 

(d) at the commencement of the pro- 
ceeding before the arbitrator, the Cen-ral 
Government and the person to be cim- 
pensated shall state what in their res- 


pective opinion is a fair amount of com- 


pensation; 
(e) the arbitrator shall, after hearirg 
the dispute, make an award determimrg 


the amount of compensation which ap-, 
pears to him to be just and specifying the . 


person or persons to whom such compen- 
sation shall be paid; and in making tke 
award he shall have regard to the circum- 
stances of each case and the provisions of 
sub-secs. (2) and (3), so far as they are 
‘applicable; 
(È) where there is any dispute a= to 
‘the person or persons who are entitlec <o 
the compensation, the arbitrator shall de- 
cide- such dispute and if the arbitrator 
finds that more persons than one are em- 
titled to compensation, he shall apporticn 
the amount thereof amongst such persons; 
(g) nothing in the Arbitration Act 
1940 (X of 1940) shall apply to arbira- 
tions under this section. 


(2) The amount of compensation par- 
able for requisitioning of any property. 
shall consist of 

(a) a recurring payment in respec: of 
the period of requisition, of a sum ecual 
to the rent which would have been paya- 
ble for the use and occupation of the pro- 
perty, if it had been taken on lease fer 
that period; and 


(b) such sum or sums, if any, as Mey 
be found necessary to ‘compensate the 
person interested for all or any of the 
following matters, namely:— 
se (i) pecuniary loss due to requisition- 

g; > 
Gi) expense on account of vacating 
the requisitioned premises; 

Gii) expenses on account of reoz- 
cupying the premises upon release’ from 
requisition; and 

(iv) damages (other than normal wear 
and tear) caused to the property during 
the period of requisition, Including the 
expenses that may have to be incurred 
for restoring the property to the condizicn 
“5 which it was at the time of requis- 
tion. 


(3) The compensation payable for the 
acquisition of any property under Seccicn 
7 shall be— 


(a) the price which the requisitioned 


property would have fetched in the oven 
market, if it had remained in 
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condition as it was at the time of requi- 
sitioning and been sold on the date of 
acquisiticn, or 


(b) twice the price which the requi- 
sitioned property would have fetched in 
the open market if it had been sold on 
the date of requisition whichever is less.” 


6. Mr. Gupta for the appellants 
relied on cl. (iv) of Section 8(2) (b) for 
contending that “expenses that may have 
to be incurred for restoring the property 


to the condition in which it was at the 


time of requisition’ must be calculated 


- on the basis of rates at the date when 


the expenses have to be estimated and 
on that reason claimed 1957 rates of ex- 
Mr. Dhar for Respondents con- 
tended that rates of expenses should be 
of the date of requisition or in any event, 
of the date of demolition, that is 1943-44. 


7. . On the question raised by Mr. 
Gupta regarding what should be the rele- 
vant date for assessing the expenses of 


restoration of property under cl. (iv), we 


are clearly of the view that the relevant 
date is when the requirement to assess 
arises and not either the date of requisi- 
tion or the date when demolition, may 
have been carried out. In that view we 
find support in the unreported judgment 
of a Division Bench (S. K. Chakravarti 
and S. K. Datta, JJ.) delivered on 12-6- 
1970 in F. A. No. 264 of 1959 (Union of 
India v. Akbar Ali). We fully agree with 


. the reasons appearing in that judgment, 


but we do not discuss those in detail in 
this case for the reason that we will dis- 
cuss immediately.. 


` 


‘a 


æ 


8. While we are of the view that. 


Mr. Gupta’s contention in this respect is 
correct and Mr. Dhar’s contention must 
be rejected, for proper understanding of 
the provisions of cl. (iv), not only _the 
preceding cl. (iii) need be kept in view, 
but also provisions in Sections 6, 7 & 8 
as a whole need be considered. Devoting 
that consideration and upon hearing both 
Mr. Gupta and Mr. Dhar, we have reach- 
ed a conclusion that for proper disposal 
of this appeal a question of great im- 
portance more fundamental than the 
question of relevant date for calculation 
of expenses of restoration arises ca 
in this case. 


9. That question ts: When can the 
question of assessing expenses for restora- 
tion mentioned in cl. (iv) arise, either 
for an offer by the Collector or for mak- 
ing a reference by appointing an Arbitra- 
tor on failure of agreement on such offer 
by Collector? That question takes us to 
consideration of Sections 6 and 7 of Act 
XXX of 1952. Those provisions clearly 
show that question of restoration of pro- 
perty arises on release of property from 
requisition dealt with in Section 6. It 
may arise also as a question of terminal 
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compensation when requisitioned proper- 
ty is acquired under the provisions of 
Section 7. In the first of these two con- 
tingencies, sub-section (2} of Section 3 is 
the relevant provision, while in the 
second contingency sub-section (3) of Sec- 
tion 8 is relevant. Within sub-section. (2) 
the provisions in (a) and cls. (i) and (ii) 
in (b) are provisions for recurring com- 
pensation during the period of requisi~ion 
and compensation consequent to requisi- 
tion. But cls. (iii) and (iv) are provisions 
for compensation upon release from re- 


quisition and restoring the possession . of 


the property upon. such release. WŁole 
of sub-section (3) is relevant only waen 
the requisition has been converted to 
acquisition under Section 7. 

10. That clearly shows that clases 
(fii) and (iv), sub-section (2) (b) of Secfion 
8 and, for the matter of that, sub-section 
(3) of Section 8 are providing for ceam- 
pensation which is of the nature of termi- 
nal compensation which can arise only 
when either of the two contingencies pro- 
vided in Sections 6 and 7 has happened 
‘and not before.. In other words such ter- 
minal compensation, can be estimated and 
offered by the Collector when either the 
property - under- requisition has been re- 
leased or the requisition has been convert- 
ed to acquisition. - 

11. In the present case neither - yas 
yet happened in fact. It is admitted case 
of both parties and-also the finding of 
the Arbitrator that the requisition is still 
continuings— the property has neither 
been released from requisition, nor -it 

ds been converted to acquisition. 


12. It follows that Collector Ład 
no jurisdiction to assess and make an 
offer of terminal compensation for demao- 
lished building. As there could not be 
legally any offer: of. it, there could ` mot 
be failure of agreement and ` therefore 
there could not be any reference mede 
legally for Arbitration. -As' no legal ze- 
ference could be made an: Arbitra-or 
could not be legally appointed. ` Whole 
proceeding has therefore been illegal and 
without - jurisdiction. 


13. ‘Encountering that P difi- 
culty which he readily appreciated the 
learned Advocate for the appellant Mr. 
Gupta advanced a proposition that in the 
facts of the present case notice of demcli- 
tion having been given to the claimants 
in 1957, that may be construed as an 
order derequisitioning the property which 
was requisitioned as land with building, 
and at the same time as an order of fresh 
- requisition of the land without building. 
That imaginary proposition is contrary to 


the facts proved ‘in. the case and will rot - 


only not obviate the difficulty in law, but 
also entail a situation in which the pro- 
cedure laid down in the provisions of 
Act XXX of 1952 need have to be initict« 


1971 Cal/12 V G—21 


Upendra Kumar v, Union of India (A. Roy J.) 


- have. regard to,- 


[Prs. 9-16] Ca. 177 


ed anew. We, therefore, cannot accept. 
Mr. Gupta’s suggestion of imagining some= 
thing which is not the realicy in fact. 


14. It is true that for the reasons 
we have mentioned above the appeal shall 
succeed and the judgment and Award 
made by the learned Arbitrator must be 
set aside and as a result thereof the 
appellant will fail to obtain not oniy the 
increased compensation they have con- 
tended for, but also be unable to get the 
amount that the learned Arbitrator fas 
allowed in his Award. But that result 
cannot be avoided. At the same time we 


‘make it clear that when by the happen< 


ing in fact of any of the two contingen- 
cies, that is, either of release of the pro- 
perty from requisition under Section 6 or 
the requisition being converted to azqui- 
sition under Section 7 of Act XXX of 
1952, the stage will be reached, then 
only the Collector will have to assess the 
compensation for the demolished bui:ding 
and make offer-to the claimants. For 
making that assessment, as we have held 
above, the relevant date for the basis of 
rates for calculation of expenses for re- 
storation of demolished building shall be 
the date when that assessment will bave 
to be made. For giving effect to the 
provisions in clause (iv) of Section 8(2) 
(b) of Act XXX of 1952 it will be proper 
for the Collector to ascertain the expen- 
ses for restoration of the building tc the 
condition in which it was in 1943-44- at 
the rates prevailing at the relevant date 
above mentioned, and deduct from that 
amount depreciation at the usual rate for 
the whole period from the date of con- 


. struction of the building upto the date 


on which the assessment shall be made. 
On. the amount so ascertained as compen- 


‘sation for the demolished building the 


claimants shall be properly entitled to 
interest from the date of the demolition 
of the building upto the date on which 
the compensation will be paid at the 
rate of 5% per annum. But all tha: is 
future contingency which the Land Ac- 
quisition Collector shall have in mind and 
when occasion arises 
under the law we have discussed akove. 


o B. In the result we allow the 
appeal and set aside the judgment. and 
Award passed by the learned Arbitrator 
r having been made without. jurisdic~ 

on. 


16. A feature that appears loudly 
on the record is that in this case both the 
claimants and the: Union of India äled 
several written statements in the pro- 
ceedings before the Arbitrator. In the 
written statements which either party fil- 
ed before the Arbitrator at the first in- 
stance the clear position in law for the 
reason for which we have held entire Sro- 
ceeding to be illegal and without juris- 
diction was not mooted at all; but in one 
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of the intermediate written statements 
filed on behalf of the Union of India by 
the Government Pleader on 22nd August 
1958 that very defect was taken as a 
ground. Yet, at the hearing before the 
learned Arbitrator that point was not 
pressed and no issue was raised thereon. 
By omitting to do so the entire proceed- 
ing has been carried on illegally and the 
appellants before us have been put to 
unnecessary costs. For that reason and 
for the reason that the Respondents have 
lost this Appeal we saddle the Respon- 
dents with the entire costs before the 
Arbitrator and also the hearing fees only 
in the Appeal in this Court. The appel- 
lant though succeeded in the appeal 
technically, they have not succeeded in 
substantiating any part of their claim. 
We have held that at this stage they are 
not entitled to get even the amount 
awarded by the Arbitrator in their 
favour. For that reason they are not 
entitled to realise from. the respondents 
the cost of Court-fees paid on this Memo- 
randum of Appeal. The appeal is, there- 
fore, allowed with costs to the extent as 
mentioned above. 


S. N. BAGCHI, J.:— 17. I agree. 
- Appeal allowed. 
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Mansa Ram Zade, Plaintiff-Petitioner 
v. M/s. Hindusthan Steel Ltd., and others, 
Defendants-Opposite Parties. 


Criminal Mise. Case No. 179 of 1969, 
D/- 24-7-1969. 


(A) Contempt of Courts Act (1952), 
Ss. 1 and 3 — Interference with due 
course of justice — Suit for injunction 
restraining employer from terminating 
plaintiff-employee’s services — Services 
terminated pending that suit — Plaintiff 
non-suited thereby — Termination of ser- 
vice amounted to contempt of Court be- 
fore which suit was pending. (Para 2) 


(E) Contempt 6f Courts Act (1952), 
S. 4 — Punishment and apology for con- 
tempt — Though contempt resulted in 
non-suiting. plaintiff by contemner-deéfen- 
dant-employer terminating service on ad- 
vice of legal counsel, apology being held 
unconditional and sincere was acceptable. 
AIR 1966 All 305 & AIR 1968 SC 1513, 
Bel. on. (Para 3) 
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Kashi Kanta Maitra, Nripen Bhatta- 
charyya, for Petitioner; Banamali Das, 
Somendra Chandra Bose, Amitava Dutta, 
for Opposite Party No. 2; Sumit Kumar 
Maitra, for the State. 


R. N. DUTT, J.:— The petitioner 
was on February 16, 1962, appointed a 
graduate apprentice in the Hindusthan 
Steel Ltd. on terms and corfditions con- 
tained in letter No. Perep/HSL~32(2)/62. 
Under the térms he was to be on train- 
ing for two years and thereafter, he 
would execute a bond to serve the com- 
pany for a period of five years of which 
the first two years would be the period 
of probation. The petitioner was on 
appointment allotted to Alloy Steel Plant 
under the Hindusthan Steel Ltd. He was 
sent abroad for training and on his re- 
turn he was posted to the Fuel Section of 
the Utilities Department in the said Plant. 
His performance there—the authorities - 
alleged-—was not satisfactory and he was 
tried in several other departments one 
after the other and the authorities alleg- 
ed that he could not prove himself suit- 
able anywhere. Ultimately, on February 
21, 1968, the Hindusthan Steel Ltd. in- 
formed the petitioner that his perform- 
ance was not useful for the company and 
advised him to try for alternative em- 
ployment elsewhere and. suggesting that 
he might be released any time at his 
request. On receipt of this notice the 
petitioner filed a suit before the Munsif 
at Durgapur against the company, the 
company and several 
other officers of the company. Summons 
in the suit was served on the Chairman 
and he filed written statement on Octo- 
ber 24, 1968. When that suit was pend- 
ing, the Chairman of the company termi- 
nated the services of the petitioner with 
effect from the date of the service of the 
order on payment of 3 months’ pay in 
lieu of notice in terms of .one of the 
clauses of the aforesaid appointment let- 
ter. The petitioner thereafter moved 
this Court alleging that the Chairman has 
committed contempt. of the court of the 
Munsif at Durgapur. The alleged con- 
temner, the Chairman, has appeared be- 
fore us and has filed two -affidavits. 


2. The facts are not in dispute. 
The terms of employment are also not in 
dispute. Under the terms of the service 
of the petitioner, within the contract 
period of five years the company can 
terminate the services of the petitioner on 
three months’ notice or on payment of 
three months’ pay in lieu.of notice. The 
Chairman has done this on November 26, 
1968. But before this, the petitioner fil- 
ed a suit before a Munsif at Durgapur 
against, amongst others, the Chairman for 
certain reliefs. The termination came 
when that suit was pending. The peti- 
tioner alleges that this act, namely, the 
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act of terminating his services in the 
company was calculated to obstruct or 
interfere with the due course of jus stice 
or the lawful process of the court in res- 
pect of the said suit—before the Munsif 
at Durgapur. The alleged contemner in 
his first affidavit filed on July 3, 1969, no 
doubt, while explaining the circumstances 
under which he terminated the services 
of the petitioner, made certain observa- 
tions to the effect that what he did did not 
amount to interference with due course 
of justice or the lawful process of the 
court so far as that suit is concerned; 
but the contemner has in the affidavit 
filed today abandoned that contencion 
and has not said that his action did not 
amount to contempt of court. But while 
narrating and explaining the facts and 
circumstances under wich he took the 
instant action in terminating the serv-.ces 
of the petitioner, he expressed sincere 
regret and tendered unconditional spo- 
logy and prayed that such apology may 
be accepted by this Court. That is the 
position taken up by Mr. Das who appears 
for the alleged contemner before us. But 
before we consider whether we should 
accept the apology, we skould first of all 
see for ourselves if the action terminating 
the services of the petitioner while his 
suit was pending before the Munsif at 
Durgapur does amount to contempt of 
court or, in other words, does amount to 
obstruction or interference with due 
course of justice or the lawful process of 
the court of the Munsif at Durgapur. 
True, the petitioner’s suit was founced 
on the letter dated February -21, 1958. 
True also, that letter dic not terminate 
his services. That was, more or less, in 
the nature of a previous intimation of 
what was likely to come and the psti- 
tioner was advised to find out an alterra- 
tive employment. But then, the reliefs, 
which the petitioner prayed for in the 
suit, included a prayer for permanent m- 
junction restraining the Chairman and 
others from giving effect to and/or en- 
forcing the said notice dated February 31, 
1968. and ʻa prayer for a declaration that 
his confidential character roll was mela 
fide and not binding and that he was 
entitled to promotion to the next higher 
grade. The reliefs further included a 
prayer for mandatory injunction directing 
the Chairman and others to give him 
promotion to the next higher grade afier 
expunging the adverse confidential rə- 
marks. What would be the effect of Eis 
services being terminated while this svit 
was pending? True, the services were 
not terminated in terms of the noti-ee 
dated February 21, 1968. But, as ve 
have seen, the notice dated February 21, 
1968, was a previous intimation of what 
was about to come and though the suit 
prayed for a permanent injunction re- 
straining the Chairman, amongst others, 
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to enforce the order of termination the 
petitioner’s services were, in fact, termi- 
nated during the pendency of the suit. 
It seems that he was more or less ron- 
suited. Then again, there is no doubt 
that since his services have been terminat- 
ed, some of the reliefs, which were pray- 
ed for in the suit, would become infructu- 
ous. On these considerations, we think 
that the action of the Chairman in termi- 
nating the services of the petitione? on 
November 26, 1968, does amount to ob- 
struction or interference with due course 
of justice in the petitioner’s suit Kefore 
the Munsif at Durgapur and “sp, it 
amounts to contempt of the said court 
of the Munsif at Durgapur. We finc sup- 
port in this view in the decision of the 
Allahabad High Court in Vijai Pratap 
Singh v. Ajit Prasad, AIR 1966 All 305, 
subsequently affirmed by the Supreme 
Court in Govind Sahai v. State of U. P., 
AIR 1968 SC 1513. There a membe: of 
the Congress organisation instituted a 
suit in a civil court for declaration of cer- 
tain elections to certain organisation 
bodies of the Congress as void. During 
the pendency of the suit the plaintifi vas 
expelled from the Congress organisation 
in pursuance of a resolution of the Zon- 
gress. It was held in the facts of that 
case that what was done was meart to 
non-suit the plaintiff by expelling him 
from the Congress organisation anc to 
remove the very bed-rock on which stood 
the edifice of the petitioner’s claim. Here 
in this case also, the petitioner's suit was 
based on his continuance in the services 
of the company and because of the termi- 
nation of his service, he was not only 
non-suited but the very basis of the suit 
We have, therefore, no doubt 
that in this case the Chairrran musz be 
said to have interfered with the course 
of justice in the petitioner’s suit before 
the Munsif at Durgapur and fhis amourts 
to contempt of the said court. 

3. Having found this, we come to 
the question of the acceptance or otnez- 
wise of the unconditional apology tenijer- 
ed by the contemner. Mr. Maitra sub- 
mits that this apology should not be ac- 
cepted as the contemner has tried to 
justify his act and the apology is a quali- 
fied apology and is offered only if the 
contention of the contemner is not ac- 
cepted. Factually, this submission is not 
correct. We have said that in the first 
affidavit there is no doubt some attempt 
to contend that the act of the Chairman 
did not amount to contempt of the Court 
of the Munsif, but in the affidavit filed 
today the Chairman has not taken up 
that position and nowhere in this affidavit 
he has taken the position that his action - 
did not amount to contempt of court. 
What he has done is to narreéte and 2x- 
plain the circumstances under which the 
action was taken and he has said that 
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when he took that action on the basis of 
the legal advice given by the company’s 
lawyer at Asansol, who was in charge of 
the instant suit before the Munsif at 
Durgapur, he bona fide believed that the 
advice given by the said lawyer was 
correct. The question of his bona fides 
is very material as we will have to decide 
whether we will accept his apology. The 
question posed before the lawyer is be- 
fore us and the opinion of the lawyer is 
also before us as annexures to this. affi- 
davit and the Chairman has said that he 
acted on this advice bona fide and, on the 
materials on record, we have no reason 
to dispute this. The apology, which is 
tendered, is. as Mr. Das submits, unquali- 
fied: but the affidavit explains the circum- 
stances under which the instant action 
was taken. Mr. Das has also in Court 
offered unqualified apology and- we 
think that the apology that has been ten- 
dered, is sincere and unconditional. We 
do not, therefore, find any reason not to 
accept this apology. 

4. In the result, we find that the 
contemner, the Chairman, Hindusthan 
‘Steel Ltd.. is guilty of contempt of ` the 
court of the Munsif at Durgapur. But he 
has tendered an unconditional apology 
and we accept that apology and- do not 
impose any sentence on him; but we 
direct that he do pay the costs of this 
proceeding to the petitioner which we 
assess at Rs. 200/- (Rupees two hundred), 


5.° The Rule is thus disposed of, 
B. BANERSL, J.:— 6. I agree. - 
` Order accordingly. 


= 
= 
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P. N. MOOKERJEE AND. AMIYA 
KUMAR MOOKERJI, JJ, 


Smt. Tilak- Pakhira and others,- 


Petitioners v. Satish. Chandra Pradhan 
and others, Opposite ‘Parties. 

Civil Revn. Case No. 1993 of 1961, 
D/- 11-9-1970. 

- (A) Civil P. C. (1908), S. 15 — Con- 
current finding of fact based on ‘evidence 
that the petitioner was-a thika tenant 
“under Calcutta Thika-Tenancy. Act, after 
rejecting petitioner’s claim that he 
agricultural tenancy entitled, to protection 
under Bengal Tenancy Act is binding’ in 
_ revision. © o (Para 3} 


(B) Tenancy Laws — heo Thikd 
Tenancy Act (2 of 1949), S. 1 (2) — Act 
applies to lands included - ‘Within Tolly- 
gunge Municipality the area of whick 
municipality was included within. “Cal- 
cutta” as defined -under the Calcutté 
Municipal Act, 1951 by a notifieatior 
under S, 594 of the ACE: T1965) 69 Cal WN 
842, Overruled. (Para 11; 


EN/AO/FSI6/0/MVJIC 


‘Apurbadhan Mukheriee, 


had.. 


‘A. I. R. 


Cases Referred: Chronological Paras 
(1965) 69 Cal WN 842, Shaffiuddin l 

v. Gopal Chandra Banerjee 5. 14 
(1953) AIR 1953 SC 244 (V 40) = 

1953 Cri LJ 1094, State of Bom- . | 

bay v. Pandurang Vinayak -Q 
11953) ‘AIR 1953 SC 333 (V 40) =. l 

1954 SCR 53, State of Travancore 

Cochin v. Shanmugha Vilas 

Cashewnut Factory y 
{1931) AIR 1931 PC 149 (V 18) = 

58 Ind App 259, Secy. of State for 

India in Council v. Hindustan Co- : 

operative Insurance Society Ltd, 9 
{1916) AIR 1916-Cal 861 (V 3) = | 

20 Cal WN 258, Jotiram Khan v. 

Janki Nath Ghose. - 10 


Syamacharan Mitter and Syama Pra- 

sanna Roy Chowdhury, for Petitioners; 
Kanan Kumar 
Ghosh, for Opposite Party No. 1. 
PN. MOOKERJEE, J.:— This Rule 
was obtained by the petitioner tenant 
against a concurrent decision of the two 
courts below, allowing, in substance, the 
opposite party No. 1’s_ application for 
evicting the petitioner from the disputes 
land, 

2. “The 


application was made 


| under Section 5 of the Calcutta Thika 


Tenancy Act upon the allegation inter 
alia that the petitioner was a thika tenant 
under the said Act in respect of the dis- 


uted property under the opposite party. 


$ 


3. In allowing the opposite party’s 
application, the courts below have con 
currently held that the petitioners ob- 
jection or defence to the opposite party’s 
prayer on the ground that he was not a 
thika tenant under the Calcutta Thika 
Tenancy Act but had an agricultural 
tenancy, which entitled him to protection 
under the Bengal -Tenancy Act, could not 
be accepted. They- have concurrently 


- found that the petitioners tenancy was 


not. an agricultural tenancy so as to at~ 
tract. the operation of the Bengal Ten~ 


‘ancy Act. That finding appears: to have 


been arrived at on a consideration of the 
evidence before the courts below and, in 


. revision,- -it is not possible to -interfere| . 


with the said -concurrent finding. Upon 
that ground alone; therefore, . the instant 
Rule would fail -and may be. discharged. 


| A, As, however, - before us, the - 
other question. whether, to the instant 
ease, the Calcutta -Thika “Tenancy Act- 
would apply was fully argued before us 
and as:‘our -conclusion on the said ques- 
tion also would be in favour'of:the oppo- 
Site party so as-not.to interfere with our 


-éarlier finding that the instant Rule would 


fail and must be. discharged, we ` would 
record our.said’ conclusion and base our 
decision of this Rule upon the said con- 
clusion too. 

5. The disputed land was included 
within the Tollygunge Municipality, as it 
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was originally constituted. Thereafter, 
under ‘an appropriate’ Notification, iss ied 
under Section 594 of the Calcutta Munici- 
pal Act. 1951. the area, comprised within 
the Municipality of Tollygunge. was in- 
cluded within Calcutta, as defined urder 
the said ‘Calcutta Municipal Act, end, 
under the said Section, Schedule I to the 
said Act was deemed to be amended ac- 
cordingly. It was contended on behal: of 
the opposite party that, as a result of the 
above inclusion. the Caleutta Thika Ten- 
ancy Act became applicable to the dis- 
puted property. On behalf of the peti- 
tioner, reliance was placed, in particular, 
on a decision of this Court, reported in 
Shaffiuddin v. Gopal Chandra Banerjee, 
(1965) 69 Cal WN 842 for the purpose of 
showing that, in spite of the said inclu- 
sion, the Calcutta Thika Tenancy Act 
would not be attracted to the areas, sri- 
ginally included within the Tollygunge 
Municipality. 

&. For our present purpose, i is 
necessary only to refer briefly to the 
principles and statutory provisions, which 
have guided us in taking the view that, 
as a result of the above inclusion, the 
area under the Tollygunge . Municipality 
‘became amenable to the applicability of 
the Calcutta Thika Tenancy Act, subject 
to certain reservations, not material in 
the present case, which will be stated 
hereinbelow. We proceed now to brisily 
record our reasons for our above view. ` 

Te The Calcutta Thika Tenancy. 
Act in Section 1(2) provides as follows: 


“Tt extends to Calcutta as defined in 
cl. (1) of Section 3 of the Calcutta Muni- 
cipal Act, 1923”, 


to quote only its relevant- part. The 
Calcutta Municipal Act of 1923, has, how- 
ever, since been repealed and repleced 
by the Act of 1951. Section 608 of this 
latter Act, cl. (d), provides that “all 
references to, or to any chapter or seczion 
of the Calcutta Municipal Act, ‘1899 or 
the Calcutta Municipal Act, 1923, shall, 
as far as is possible, be construed. as re- 
ferences to this Act or to its correspcnd-~ 
- fng chapter or section.” That immediate- 
ly replaces the reference to Section 3(1) 
of the Caleutta Municipal Act of 1925 in 
the Calcutta Thika Tenancy Act, as quot- 
ed above, [vide . Section 1(2)], by the 
corresponding Section 5(.1) of the Cal- 
eutta Municipal Act, 1951, and, urder 
Section 594,. already quoted, the Muni- 
cipality of Tollygunge having been in- 
cluded within Calcutta, Schedule I to the 
above Act, which was referred to in its 
relevant definition Section 5(11), must be. 
deemed to be amended accordingly, the 
net result being that the. definition of 
Calcutta, as referred to in -Section 1(2) 
of the Calcutta Thika Tenancy Act, wculd 
now include areas, _ originally included 
within the Municipality of Tollygunge. 
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8. It is true that, as noted in the 
decision above-cited, in Section 610 of the 
Calcutta Municipal Act of 1951, it was 
specifically stated that “Except as in this 


Act otherwise expressly provided, nothing 


in this Act shall be deemed to affect the 
provisions of any other enactment.” It 
may. however, be reasonably contended 
that when, on a reference to this new 
Act, the amending Act of 1951, the extent 
and. application of the Calcutta Thika 
Tenancy -Act was being extended to 
areas, not originally covered thereby, it 
would not be a case of affecting the pro- 


visions of the said enactment, as men- 
tioned in the said Section 610. But, even 
assuming that that would be so, it is 
plainly a case of express provision, so far 
as the enlargement of the area within 
the definition of “Calcutta” is concerned 
by reason of the inclusion of the Tolly- 
gunge Municipal areas within the said 
area by the appropriate notification under 
Section 594 of the Calcutta Municipal 
Act, 1951, and what follows thereafter 
does not depend on anything under the 
Calcutta Municipal Act but arises on the 
Calcutta Thika Tenancy Act itself, inas- 
much as, once Calcutta, as mentioned in 
Section 1 (2) of the Calcutta Thika Ten- 
ancy Act. includes the ares within the 
Tollygunge Municipality by virtue of the 
above extended or enlarged definition, 
the said Act becomes applicable to the 
said area by its own force by reason of 
the said Section 1(2) of the said Act, 
which defines the local limit of applica- 
bility of the said statute. 


9. An argument was made before 
us,—and that was accepted by this Court 
in the decision, quoted above,—that the 
above deeming provision under the Cal- 
cutta Municipal Act, 1951 (vide Sec. 594) 
must be limited to matters under the said 
Act or, in other words, must be under- 
stood to. have been made cnly for pur- 
poses of the same. It is, hcwever, perti- 
nent to point out in this connection thaf, 
under the Calcutta Municipal Act, 1923,— 
as under the Calcutta Municipal Act, 
1951,—the definition of “Calcutta”, > 
given in the definition section. opens with 
the words "for the purposes of this Act”, 
but, in spite of the same, the ‘said defini- 
tion was adopted and accepted for pur- 
poses of the Calcutta Thika Tenancy Act 
[vide Section 1(2)] by ‘reference to the 
Said - ition. The purpose theory, 
therefore would not prevent the applica- 
tion of the Calcutta Thika Tenancy Act 
to the -Included area of the Tollygunge 
Municipality within Calcutta by the noti- 
fication under Section 594 of the Cal- 
cutta Municipal Act, 1951, and by conse- 
quential amendment of the relative Sche~ 
dule I and the definition of Calcutta: in 
Section 5(1) of the Calcutta Municipal 
‘Act, 1951, and the decisions of the 
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Supreme Court, reported in State of 
Bombay v. Pandurang Vinayak, AIR 1953 
SC 244 and State of Travancore-Cochin v. 
Shanmugha <-Vilas Cashewnut Factory, 
ATR 1953 SC 333 would be already distin- 
guishable. The Privy Council decision in 
the case of Secy. of State for India in 
Council v. Hindustan Co-operative Insur- 
ance Society Ltd., 58 Ind App 259 = 
(AIR 1931 PC 149) aiso would be dis- 
tinguishable in view of the express pro- 
vision, contained in Section 608 of the 


Calcutta Municipal Act. 1951, quoted 
above. 
10. We must, however, make one 


clafification in the matter. It is well- 
known that, unless the statute is retros- 
pective, it would not affect vested rights. 
In the Calcutta Municipal Act, 1951, there 
is nothing, so far as the present matter is 


concerned, to make the Act retrospective. 


The vested rights, therefore, or, rights, 
acquired or accrued before the coming 
into operation of the said Act, would not 
be affected by its relative provision, and 
the enlargement of the local jurisdiction 
ef Calcutta Thika Tenancy Act under the 
said new Act of 1951 would not affect any 
accrued or vested rights in the area, since 
brought. under the said new Act of 1951, 
within “Calcutta”, as contemplated in the 
said statute. The vested or accrued 
rights, if any, therefore, would not be 


affected by this change or enlargement of' 


local jurisdiction or applicability of -the 
Calcutta Thika Tenancy Act. Reference 
in this connection may be made to the 
decision of this Court, reported in Joti- 
ram Khan v. Janaki Nath Ghose, 20 
Cal WN 258=(AIR 1916 Cal 861). In the 
instant case, however, it is plain from the 
records that the petitioner cannot lay 
any claim to any such vested or accrued 
right so. as to defeat or limit the applica- 
tion of the Calcutta Thika Tenancy Act. 


1i. In the above view, we hold 
that the Calcutta Thika Tenancy Act 
would apply to the instant case and the 
argument in support of the petitioner’s 
contention that the said Act would not 
apply, on the authority of the decision of 
this Court (1965) 69-Cal WN 842, cannot 
ke accepted. With respect, we may point 
out that, although, even in the said case, 
the ultimate decision may well be held 
to be correct in the facts of that case, 
having regard to the principle, already 
mentioned by us, that vested or accrued 
rights cannot be defeated by the above 
extension or enlargement of local juris- 
diction of the Calcutta Thika Tenancy 
Act, the view that the said Act would not 
have an enlarged local jurisdiction by 
reason of the including of the Tollygunge 
Municipality within ‘Calcutta’ by an ap- 
propriate notification under Section 594 
of the Calcutta Municipal Act, 1951. can- 
not be supported. 
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12. In thè premises, this Rule wil 
fail and it will be discharged. . 


13. There will be no order as tc 
costs. 


AMIYA KUMAR MOOKERJI J. :— 
14, I agree. 
Revision dismissed. 
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B. C. MITRA AND S. K. 
MUKHERJEA, JJ. 


Hungerford Investment Trust Ltd, 
Appellant v. Haridas Mundhra and others, 
Respondents. 


Appeal No. 148 of 1969 (Suit No. 600 
of 1961), D/- 14-9-1970. 

(A) Specific Relief Act (1963), S. Se 
Right contemplated by Section 3 is an 
acerued right and not a mere expectation 
(General Clauses Act h Sec. 6 (c)) 
(Specific Relief Act (1877), S. 35 (c)). 

(Para 38) 

Thus where a decree for specific per- 
formance directing the purchaser to de- 
posit the purchase money without fixing 
the time for payment was passed under 
the Specific Relief Act (1877) which was 
subsequently repealed by the New Act 
of 1963; no right accrued to the vendor 
to apply for rescission of contract on 
ground of non-deposit under Section 35(c) 
of the old Act which could be saved by 
Section 3 of the new Act and S. 6(c) and 
(e) of the General Clauses Act. The rea- 
son is that default in payment of pur- 
chase money or other sums ordered to be 
paid was a condition precedent to an ap- 
plication under the old Act for rescission 
of contract. Such default could occur 
only if a time had been fixed. Since no 
time was fixed; there could be no default 
so as to enable | the vendor to obtain an 

order for rescission. Case law discussed. 
(Paras 30, 31, 35, 38) 

(B) Specific Relief Act (1877), S. 35(c) 
and Last paragraph — “Default” contem- 
plated by the last paragraph of S. 35 is 
referable to and confined to the default 
in payment of purchase money or other 
sums by a date fixed as contemplated by 
S. 35(c)—It does not refer to a default by 
a party in other respect. (Para 35) 

(C) Specific Relief Act (1963), S. 28— 
“Sale” contemplated by S. 28(1) is con- 
fined only to a contract for the sale of 
immovable property — It does not cover 
a contract for the sale of movables. - 

(Paras 36, 37) 

(D) Interpretation of Statutes— Where 

there is clear statutory provision; it is 

not open to the Courts to look to English 

Common Law for guidance in matters 
covered by the statutory provision.: 

(Para 43) 
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(Œ) Civil P. C. (1908), S. 11 — Fimal- 
ity of an order under S. 1 is not neces- 
sarily the same finality as is contemplated 
by Art. 133 of the Constitution. (X-Ref: 
Constitution of India, Art. 133). (Para 50) 


An order may not be a final order 
for the purpose of Art. 133 of the Coasti- 
tution yet it may operate by way of res 
judicata or principles analogous thereto 
on the ground that questions sought to be 
agitated in a later proceeding have either 
been decided in the earlier proceedinz or 
sought to have been so decided. 

(Pare 50) 

(F) Civil P. C. (1908), S. 11 — Where 
an application for rescission of contract 
was dismissed due to want of proper 
materials and the Court granted leave to 
make another application on proper mate- 
rials; the subsequent application on pro- 
per materials which were not in existence 
at the time when first application was 
made is not barred by res judicata or 
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principles analogous thereto. Case law 
discussed. (Pare 55) 
(G) Civil P. C. (1968), Ss. 100-161. — 


A decree which has become final cannot 
be interfered with by the Appellate Court 
which is not sitting in appeal over that 
decree. AIR 1922 PC 269 & (1928) 2 KB 
144, Dist. (Para 60) 


Where in a suit for specific perform- 
ance a decree for injunction was pessed 
restraining the vendor tc sell some skares 
to any one other than the purchaser and 
the appeal against the decree was allcwed 
by the vendor to be dismissed; the ap- 
pellate Court sitting in appeal over an 
order made in an application by the ven- 
dor for rescission of contract cannot 
interfere with that decree. AIR 1925 PC 
269 & 1928 (2) KB 144, Dist. (Para 60) 
Cases Referred: -Chronological Paras 
(1970) 1970 AC 113 (PC), Ogden In- 

dustries Pvt. Lid. v. Heather Do- 
reen Lucas 25 
(1968) AIR 1968 Andh Pra 336 (V 55), 
fficial Receiver, Kurnool v. Vale 


Pedda Mounamma 59 
(1966) AIR 1966 Cal 107 (V 53), 
Anandilal v. Gunendra 39 


(1965) AIR 1965 SC 1150 (V 52) = 
1965-L SCJ 579, Devilal Modi v. 


Sales Tax Officer, Ratlam 47 


(1965) A.F.O.0. No. 286 of 1965 (Cal.), 

M/s. Hungerford Investment Trust 

Ltd. v. Haridas Mundhra 32, 33 
(1965) Appeal No. 46 of 1965 (Cal), 

Mrs. R. S. Pugler v. Sachindra 

Nath Barik 29, 32 
(1963) AIR 1963 Cal 132 (V 50) = 

67 Cal WN’ 58, Haridas Mundra 

v. National and Grindlays Bank 

Ltd: 59 
(1962) 1962-1 All ER 442 40 
(1961) 1961-2 All ER 721 = 1961 

AC 901, Director of Public Works 

v. Ho. Po. Sang -25 


v. Haridas Mundhra 


Cal. 


(1958) AIR 1958 All 488 (V 45) = 

ILR (1957) 2 All 453, Someshwar 

Dayal v. Widow of Lalman Shah 39 
(1956) AIR 1956 SC 593 (V 43) = 

1956 SCR 451, Nagubai Ammal v, 

B. Shama Rao 59 
(1954) AIR 1954 Pat 497 (V 41) = 

1955 BLJR 68, Kedarnath Khetar 

v. Jainarain Ram 39 
(1953) AIR 1953 SC 65 (V 40) = 

1953 SCR 377, Mohanlal Goenka 

v. Benoy Krishna Mukherjee g] 
(1953) AIR 1953 Raj 78 (V 40) = 

ILR (1952) 2 Raj 951, Surajmal 

v. Rajasthan State 25 
(1948) 1948-1 Ch 452 40 
(1938) AIR 1938 Pat 427 (V 25) = 

5 BR 18. Mahadeo Prasad v. 

Bhagwat Narain Singh 47 
(1934) ATR 1934 Cal 472 (V 21) = 

38 Cal WN 141, Annada Kumar 

Roy v. Sheikh Madan 47 
(1933) ATR 1933 Mad 386 (V 20) = 

ILR 56 Mad 796, Akshayalingam 

Pillai v. Avayambala Ammal 39 
(1932) AIR 1932 Cal 579 {V 19) = 

ILR 59 Cal 501, Heramba Chandre 

v. Jyotish Chandra 39 


(1930) ATR 1930 Cal 32 (V 17) = 
ILR 56 Cal 584, Hemanta Kumari 
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Devi v. Prasanna Kumar Datt 59 
(1930) 59 Mad LJ 351, Mahommadalli 
Sahib v. Abdul Khadir Szhib 39 


(1928) 1928-2 KB 144 = 97 LJKB 

366, Ellerman Lines Ltd. v. Read 

and Ords 60 
(1925) ATR 1925 PC 55 (V 12) = 

52 Ind App 100, Fateh Singh v. 

‘Jagannath Bakhsh Singh 5I 
(1925) AIR 1925 Cal 324 (V 12) = 

78 Ind Cas 962. Kamal Krishna 

Kundu v. Chatoorbhuj Dasa 40 
(1923) ATR 1923 Bom 26 (V 10) = 

ILR 46 Bom 990. Bai Karimabibi 

v. Abderehman Sayad Banu 39 


(1923) AIR 1923 Bom 211 (V 10) = 

ILR 47 ig 589, Kurpal Hemraj 

v. Shamr 39 

(1923) AIR 1923 Mad 284 (V 10) = 

ILR 46 Mad 148, Abdul Shaker 

Sahib v. Abdul Rahiman 40 
(1922) ATR 1922 PC 269 (V 9) = 49 

Ind App 351, Jai Berham v. Kedar 


Nath Marwari 60 
(1922) 1922-2 KB 422 = 127 LT 728, 
Hamilton Gell v. White 25 


(1899) 26 Ind App 175 = ILR 21 AD 

505, Parsotam Gir v. Narbada Gir 46 
(1895) 1895 AC 425 = 64 LIPC 167, . 

Abbott v. Minister for Lends - 26 
(1894) 21 Ind App 89 = ILR 21 Cal 

784 (PC). Kishore Bun Mohunt 

v. Dwarkanath Adhikari . 46 
(1888) ILR 15 Cal 211, Peari Sundari 

Dassee v. Hari Charan 39 
(1886)-14 Ind App 173 = ILR 9 All 

705 (PC), Babu Bindeshri Parshad .- 

v. Mahant Jairam Gir 40 
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(1869-70) 13 Moo Ind App 160 (PC), 
Robert Watson and Co. v, Collector 
of began Rajshahye 51 


S. B. Mukherjee, for Appellant; R. C. 
Deb (for No. 1) Dipak Sen (for No. 10) 
ae Goho (for Nos. 7 and 8), for Respon- 
ents. 


B. C. MITRA, J.:— This is. an off- 
shoot of a spate of litigations arising out 
of an agreement for the sale of the con- 
trolling block of shares of a private com- 
pany, Turner Morrison and Co. Private 

. The aims and objects of the seller 
and the buyer of the skares have shifted 
and changed with dramatic suddenness. 
The seller at one stage eager to complete 
the sale was stoutly resisted by the buyer. 
Later on the position changed altogether 
and the buyer shifted his position to one 
of great keenness to complete the sale 
and acquire the shares, the seller by then 
started advancing a claim for rescission 
of the contract for sale. This is the quick 


changing scene which forms the back- l 


ground of the matter. 


2. The application out of which 
this appeal arises was made by Hunger- 
ford Investment Trust Ltd: (Gin voluntary 
liquidation) the appellant and others for 
an order that the agreement dated Octo- 
ber 30. 1956, and the decree dated Febru- 
ary 25, 1964, do stand rescinded, for an 
order directing ‘the Receiver to tender to 


the respondent No. 1 Haridas Mundhra - 


2,295 shares of Turner Morrison and Co., 
Ltd., and payment to the Receiver of a 
sum of Rs. 86,60,000/-, for an.order that 
upon failure of Haridas Mundhra to take 
delivery of the shares and pay the price 
thereof, the agreement for sale do stand 
rescinded on expiry of the date and time 
without any further order of -this Court, 
and for various other reliefs.. ~ 


3 By exchange of letters Hunger- 
ford Investment Trust Ltd. (in voluntary 
liquidation) (hereafter referred to as the 
vendor) agreed to sell to one Haridas 
Mundhra 2.205 fully paid-up shares of 
Rs. 1000/- each (being 49% of the sub- 
scribed capital) of ‘Turner Morrison and 
Co. Ltd. (hereafter referred 
company). By the-agreement an option 
was given to Haridas Mundhra to pur- 
chase the remaining 51% shares of the 
company within 5 years, on terms- and 
conditions mentioned in the letters ex- 
changed between the parties. The -ex- 
change of letters was followed by a for- 
mal agreement on October 30, 1956. By 
this agreement 49% of the shares in the 
capital of the company was sold to Hari- 
das Mundhra and his nominee British 
India Corporation Ltd., and the option 
mentioned above. was also reserved to 
Mundhra. -In exercise of ' this 
Mundhra claimed 51% shares of the com- 

pany. which not having been sold and 
fransferred to him, on April 19, 1961, he 


. dismissed with costs 


to as the 


option 
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filed a suit in this Court (No. 600 of 1961) 
against the vendor and others for speci- 
fic performance of the agreement. The 
company was a party defendant to the 
suit, but as Mundhra did not wish to pro- 
ceed against the company, .the suit as 
against the company was dismissed, and 
on February 25, 1964. a decree for speci- 
fie performance of the agreement was 
passed in the suit. This decree declared 


that the agreement relating to sale of 


51% Ordinary Shares of the company 
ought to be specifically performed, the 
vendor was directed to deliver to Mun- 


`dhra 51% .Ordinary Shares of the com- 


pany against payment of the consideration 
fixed at Rs. 86.60.000/-. An injunction 
was issued restraining the vendor and 
other defendants in the suit from voting, 
except in accordance with the instruction 
of Mundhra. An injunction was also 
granted restraining sale of the shares to 
ond one other than the plaintiff in the 
sui 


4, An appeal was preferred against 
the decree (Appeal No. 69 of 1964) and 
an order staying execution of the decree, 
except so far as it related to the injunc- 
tion, was made until disposal of the ap- 
peal. The vendor took out a Master's 
summons on August 30, 1965, for an ap- 
plication in. which. it was. prayed that 
Mundhra do carry out the decree by pay- 
ing Rs. 86,60.000/-, that the vendor do 
make over proper transfer. deeds in res- 
pect of the 51% shares of the company, 
within- a time to be fixed- by the Court, 
and that in default of payment of the 
sum of ‘Rs. 86,60,000/- within the period 
to. be fixed by the Court, the contract do 
stand rescinded. - This application was 
on September 28; 
1965, and the- vendor preferred an appeal 
against the order of dismissal (Appeal No. 
286 of 1965). This ‘appeal was dismissed 
on August-18, 1966. 


5. On 15-11-1965, the company 
instituted a suit against the vendor. (Suit 
No. 2005 of 1965) claiming Rs. 79,70,802/- 
for principal and Rs. 47,96, 250.16 for 
interest on account. of payment made 
by the company on behalf .of the 
vendor to the Incomée-tax Authorities. A 
claim was also made by the company for 
possession and sale of 2295 shares in exer- 
cise of its lien under Article 22 of the 
Articles of Association of the company. 
In this suit the company applied for ap- 
pointment of a receiver of the 2295 shares, 
which represented 51% of the -shares of 
the company. In this application an 
order was made on July 13, 1966, where- 
by a receiver was appointed of the said 
shares. There is good deal of dispute 
with regard to this order and to that dis- 
pute I wil refer later in this judgment, 
The receiver so appointed is still in pos- 
session of 2295 shares of the company, 
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by virtue of an order made by the 
Supreme Court. 


6. On or about August 26, 1964, 
Appeal No. 69 of 1964 ‘was dismissed, 
leaving Haridas Mundhra free to perzorm 
his obligation under the decree and take 
delivery of the shares upon payment of 
the price thereof in terms of the decree. 
But before dismissal of this appeal, on 
February 28, 1964, the Certificate Oficer, 
94 Parganas, had attached the decree in 
Suit No. 600 of 1961. for” failure on the 
part of Mundhra to satisfy six certifi- 
cates then pending against him. On a 
memorandum issued by the Certificate 
Officer, Ray J. made an order on March 
2, 1964, staying the execution of the de- 
cree until cancellation of the notice by 
the Certificate Officer or until the certi- 
ficate-holder or’ certificate-debtor ‘applied 
for execution of the decree. Besides the 
attachment by the Certificate Officer, at- 
tachments were levied m three othe- ex- 
ecution proceedings. On April 10, 1964, 
an order was made by the Master of this 
Court under Order 21. Rule 53 of the 
Code of Civil Procedure in executicn of 
a decree obtained by the Champaran 
Sugar Co. Ltd. and British India Corpo- 
ration Ltd.. decree-holders in Suit No. 
179 of 1960 in the Court of the. Second 
Civil Judge, Kanpur. On the same day 
viz., April 10, 1964, a similar order was 
made by the Master of this Court in Exe- 
cution Case No. 59 of 1363, on the appli- 
cation of Kanpur Sugar Works Ltd. and 
British India Corporation Ltd., dezrée- 
holders in Suit No. 178 of 1960 in the 
Court of Second Civil Judge, - Kanpur. 
. On. November .30, 1964. a similar order 
was made by the Master of this Court 
fn Execution. Case No. 13 of 1964 om the 
application of Life Insurance Corporation 
of India the decree-holder in Special Ap~ 
peal No. 299 of 1961 of thé High. Court, 
Allahabad. In all these three metters 
orders were made by the Courts passing 
the said decrees, attaching the dacree 
obtained by Haridas Mundhra in Suit 
No. 600 of 1961 of this Court. The effect 
of the orders made by the Master oi this 
Court under Order 21, Rule 53 oz the 
Civil Procedure Code, was that the de- 
cree-holder Haridas Mumdhra was. prohi- 
bited and restrained from alienating, 
transferring or charging his’ right title and 
interest in the decree in Suit No. 690 of 
1961 and from obtaining satisfaction 
thereof. 


7. Reference to one other prozeed- 
ing will complete the chronology o2 the 
history of the litigation between the par- 
ties. On February 3, 1965, Bank Hoff- 
man A. G. obtained a decree for £657,345- 
t7-9d. with interest at 44% per annum 
from the date of decree, in the Queen’s 
Bench Division, London, against Romani- 
fo Holdings S. A. H..and the appelant. 
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This decree was transmitted for execu- 
tion to the Court of the District Judge, 
Delhi, for attachment of 2295 shares of 
the company held by the appellant sub- 
ject to any option rights of Haridas Mun- 
dhra with regard to the same in Suit No. 
600 of 1961. The District Judge, Delhi, 
made an order for attachment of the said 
shares subject to the rights of Earidas 
Mundhra in Suit No. 600 of 1961. On 
January 19, 1966. the District Judge, 
Delhi, made an order directing the First 
National City Bank of New York, Cal- 
cutta, to receive 1588 shares of the com-~ 
pany to be held to the order af the Delhi 
Court subject to Mundhra’s option right 
and also an order against the Deputy 
Commissioner of Police Calcutta, to pro- 
duce 707 shares of the company. It is 
not necessary to refer to these proceed- 
ings as the shares are now admittedly 
held by the Receiver appainted in Suit 
No. 2005 of 1965 on July 13, 1966. 

8. On March 21, 1267, the appel- 
lant made the’ application out of which 
this appeal arises, praying for an order 
that the agreement dated October 30, 
1956, and the decree dated February 25, 
1964, do stand rescinded, for an order 
appointing a receiver and directing him 
to tender to Haridas Mundhra 2295 shares 
of the company upon payment to the 
Receiver of a sum of Rs. 86,60,000/- and | 
for various other reliefs. In this applica- 
tion Masud J. made an order on July 14, 
1969, whereby he held that Haridas Mun- 
dhra committed breach of the contract, 
which was directed to be svécifically per- 
formed by the decree and that he created 
a situation - which showed that he was 
never anxious to perform his part of the 
contract during the last 54 years. The 
learned- Judge was also of the opinion 
that before passing an order for rescis- 
sion of the contract, a date should be fix- 
ed within which Mundhra should be 
given liberty to perform tis part of the 
contract. The Receiver appointed in 
Suit No. 2005 of 1965 was appointed Re- 
ceiver of the shares and Mundhra was 
directed to pay Rs. 86,60,000/- to the Re- 
ceiver within a fortnight ‘from the date 
of the order. Upon payment of the said 
sum the Receiver was directed to hand 
over 51% shares of the company to 
Mundhra’s Solicitors. If the amount was 
paid as directed by the order, the Re- 
ceiver was further directed to make over 
the said sum to the appellant’s Solicitors. 
The order also provided that Mundhra 
would take delivery of the shares subject 
to the decrees that had been passed 
against him and subject to the orders of 
attachment. Liberty was given to the 
appellant’s Solicitors as also to the Soli- 
citors of Mundhra to inform in writing 
the decree-holders, the Revenue A zthori- 
ties and the attaching creditors of the 
substance of the order. The stay order 
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made by Ray J. on March 2, 1964, was 
vacated and liberty was given to the 
Certificate Officer or the Tax Recovery 
Officer, 24~Parganas to take such steps 
against Mundhra as they thought fit. In 
default of payment of the sum of Rs. 
86,60,000/- to the Receiver within a fort- 
night the contract dated October 30, 1956, 
and the decree dated February 25, 1964, 
including the order for injunction were 
to stand rescinded and the appellant was 
absolved from all obligations under the 
said contract or the decree. This appeal 
is directed against this order. 


9. Various points have been can- 
vassed before us by Mr. S. B. Mukherjee, 
learned counsel for the appellant. It was 
argued that the trial Court having come 
to the conclusion that Mundhra was never 
anxious to perform his obligations under 
the contract, or to carry out the obliga- 
tions imposed by the decree, the order 
directing him to take delivery of the 
shares and pay the price should not have 
been made. It was argued that once 
the Court came to the conclusion that it 
was a fit case for rescission of the con- 
tract, there was no scope for directing 
specific performance of the decree by 
payment of money and delivery of shares. 
There could not be, it was submitted, 
two orders in the alternative which were 
entirely contrary to each other. Once 
the. Court came to the conclusion that 
the decree and the contract ought to be 
rescinded, it would be entirely inconsi- 
stent. with such an order, it was sub- 
mitted, to require the parties to perform 
the obligations imposed by the decree 
and the contract. 


10. Counsel for the eo re- 
ferred to the various impediments created 
by Mundhra which made it impossible 
for the decree to be verformed by the 
parties. He referred to the suit filed by 
the company (Suit No. 2005 of 1965) 
claiming Rs. 1,27,.67,052.16 and also a lien 
on the shares. He argued that this suit 
was filed by the company at the instance 
of Mundhra, who was in control of the 
company, having purchased 49% of the 
shares already, and having an absolute 
control over the voting rights attached to 
51% of the remaining shares. He sub- 
mitted that if the corporate veil was lifted 
and pierced as it should be, there could 
be no doubt that the Hen was claimed by 
the company at the instance of Mundhra, 
so that he could not be compelled to pur- 
chase the shares which were subject to 
the company’s lien. He next referred to 
the several attachments levied on the de- 
cree. Attachment levied by the Certifi- 
cate Officer, 24-Parganas and the stay of 
execution of the decree were obtained by 
reason of the default on the part of Mun- 
dhra in satisfying the income-tax demand. 
The attachments obtained by the various 
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decree-holders were also the consequence 
of Mundhra’s default in satisfying the 
claim of the decree-holders. Two of the 
three decrees with regard to which orders 
were made by the Master of this Court 
under O.'21, R. 53 of the Civil Procedure 
Code on the same day namely April 10, 
1964, were decrees made by the Second 
Civil Judge, Kanpur in Suit No. 178 of 
1960 and No. 179 of 1960 of that Court. 
The plaintiffs decree-holders in these two 
cases were Kanpur Sugar Works Ltd. and 
the British India Corporation Ltd. in 
Suit No. 178 of 1960, and the Champaran 
Sugar Co. Ltd. and the British India Cor- 
poration Ltd. in Suit No. 179 of 1960. 
it was argued that the co-plaintiffs in 
both these suits were none other than 
the British India Corporation Ltd., the 
nominee of Mundhra, who held nearly 
the entire lot of 49% shares of the com- 
pany. It was contended that this cir- 
cumstance proved that the suits in the 
Kanpur Court were instituted, the decree 
obtained and attachments levied collu- 
sively, in order to create impediments to 
the performance of the decree in Suit 
No. 600 of 1961. It was next argued that 
the orders made by the Master under 
O. 21. R. 53 of the Civil Procedure Code 
prohibited and restrained Mundhra from 
obtaining satisfaction under the decree 
and so Jong as these prohibitory orders 
restrained Mundhra from obtaining satis- 
faction of the decree, the order directing 
Mundhra to pay the price of the shares 
and take delivery of the share-scrips from 
the Receiver should not have been made 
by the trial Court. That order it was 
argued was made in violation of the 
order made by this Court under O. 21, 
R. 53 of the (savea) Civil Procedure Code. 

11. The next contention of coun- 
sel for the appellant was that in the ear- 
lier . application made by the appellant 
for rescission of the contract and for per- 
formance of the decree, counsel for the 
respondent had contended that as the 
application was one for execution, it coulc 
only be made on a Tabular Statement 
This contention of counsel for the res- 
pondent was accepted by Ray J., who dis- 
missed the application, as it was not made 
on a Tabular Statement. In this case 
on the other hand, it was argued, respon: 
dents counsel in praying for an ordei 
that Mundhra should be ioe tea to. pay 
the money and take delivery of the shares 
was doing nothing else than applying fol 
execution of the decree without a Tabula 
Statement, and such a prayer should no’ 
have been acceded to by the Court below 
having regard to the dismissal of the ap 


. pellant’s earlier application on the grounc 


that it was not founded on a Tabula: 
St tement. 


12. The atache orders datet 
Avril 10, 1964, and November 30, 1964 
which have been set out in paragraph 2: 


1971 


of the petition restrain the decree-hcider 
Haridas Mundhra from cbtaining satisfac- 
tion of the decree. These orders res- 
training Mundhra from obtaining satis- 
faction of the decree remained in torce 
at the time when the order under appeal 
was made by the Court below; and in- 
deed they are still in force as they rave 
neither been vacated nor varied, although 
the stay order made by Ray J. on March 
2, 1964, was vacated with liberty tc the 
Certificate Officer or the Tax Recovery 
Officer, 24-Parganas, to take such legal 
steps against Mundhra as they migkt be 
advised to take. l 


13. There is one other matter to 
which I should refer at this stage. The 
position taken up by Mundhra in answer 
to the appellant’s earlier application was 
that he had entered into an agreement to 
assign and transfer the decree that night 
be passed in his favour in Suit No. 6)0 of 
1961 to one Indra Kumar Daga. I set out 
below the relevant portion of his aver- 
ment in paragraph 8 of the affidaviz af- 
firmed by him on September 6, 1965: 

“By a writing dated 22nd February 
1864, for valuable consideration I agreed 
to assign and transfer to Indra Kamar 
Daga the decree that may be passed in 
my favour in Suit No. 600 of 1961; by 
reason of the said agreement, on the pass- 
ing of the said decree on February, 25, 
1964, the same stands assigned and trans- 
ferred to the said Indra Kumar Daga. 
The said Indra Kumar Daga is the owner 
i the entire beneficial interest in the said 

ecree.”’ 


. 44. Thus the stand taken u> by 
Mundhra was that he had’ no further in- 
terest in the decree by virtue oc the 
agreement pleaded -and set up by him 
This. matter in our view has-.considerable 
bearing on the issues involved in the 
application out of which this appeal arises. 


15. On December 9, 1964, the 
Viquidators of the vendor wrote ta the 
Chairman of the company that 707 snares 
of the company, the certificate with re- 
gard to which were held by: the company 
to the order of the liquidators, should be 
forwarded to the Solicitor of the vendor. 
This letter is to be found at p. 173 of 
Part I of the Paper Book. A similar 
letter was written by the vendor’s folici- 
tor on December 22, 1964 ‘The letter of 
December 22, 1964. was answered b7 the 
company’s Solicitor on January 13, 1965. 
From this letter which is to be found at 
p. 175 of Part I of the Paper Book, it is 
clear that the company refused to make 
over the 707 shares on the ground. that 
the said shares were the propercy of 
Mundhra, and also on the ground thet the 
Income-tax Authorities had an interest in 
the shares as they had attached the bene- 
fit of the judgment in favour of Mundhra. 
The letter ended by saving that the com- 
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pany would not part with the shares even 
if Mundhra joined in the requesi for 
delivery of the share certificates to the 
liquidators of the vendor. In that letter 
again for the first time the company ad- 
vanced a claim for lien on the shar2s. It 
is to be remembered that the decr2ze in 
Suit No. 600 of 1961 was passed on Feb- 
ruary 25, 1964, whereby the contrect for 
sale was directed to be specifically per- 
formed, and an injunction was issued res- 
training the defendant in the suit from 
exercising voting rights excepting in ac- 
cordance with the ‘instructions of Mun- 
dhra. By virtue of his holding of 49% 
of the shares of the company and the 
said order of injunction. Mundhra was. 
virtually in absolute control of the com- 
pany and the refusal to part wizh the 
certificates of 707 shares can no doubt be 
traced to this control exercised by Mun- 
dhra over the company. The object 
clearly was to make it impossible for the 
vendor to perform the contract in terms 
of the decree for specific performence. 

16. The next matter to be referred 
to is the offer made by Mundhra to pur- 
chase 49% shares of the company. This 
offer was made by his letter dated Nov- 
ember 29, 1955 (P. 63 of the Paper Book 
Part I). In Clause 9 of this letter he 
stated that it was agreed that the com- 
pany would be entitled to pay Indian 
Super Tax payable under Section 2£3(A) 
of the Indian Income-Tax Act to the: ex- 
This maxes it 
clear that the company was to pay out of 
its assets the said sum to the Income-tax 
Authorities on behalf of the share-holders 
of the vendor. But although Mundhra 
acquired the virtual control of the atfairs 
of the company by reason of the course 
of events, he denied in paragraph 33 of 
the affidavit affirmed by him on Ssptem- 
ber 22, 1967, that he was under any ob- 
ligation to cause the company to pay in- 
come-tax up to Rs. 46,00,000/-. 

17. Counsel for the appellant con- 
tended that Mundhra secured the edvant- 
age of ownership of 100% shares of the 
company, without being required to pay 
for 51% of the shares. By reason of the 
injunction regarding the voting rights at- 
tached to 51% of the shares, Mundhra’s 
control of the company was absolute and 
comprehensive. Having thus secured the 
control of the company he was no more 
interested in paying Rs. 86,60,00)/- as 
price of 51% of the shares because such 
payment would have brought htm no 
additional benefit. In this state of things, 
it was argued, Mundhra did everything 
in his power to stop delivery of the shares 
in order to avoid payment of the large 
sum of Rs. 86,60,000/-. The first step . 
taken by Mundhra to achieve this cbject 
was to stop delivery of the scrips relating 
to 707 shares, which admittedly were. 
held by the company on behalf of the 
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vendor. The next step taken by him, it 
was argued, was the claim by the com- 
pany for lien on the shares for Rs. 
1,27,67,052.16 alleged to have arisen 
out of the payment to the Income-tax 
Authorities for the liability of the ven- 
dor. This claim: for lien was advanced, 
it was submitted. although the agreement 
clearly provided for payment by the com- 
pany on account of the income-tax Lliabi- 
lities of the vendor. The next step taken 
by Mundhra, it was contended; was the 
application for appointment of a Receiver 
in Suit No. 2005 of 1965 (the Lien Suit) 
of the 51% shares. of the.company. A 
Receiver was- appointed by the order 
dated July 13, 1966; but by that order it 
was provided that if Haridas Mundhra 
took the shares on payment of the price 
directed to be paid under the specific 


performance decree or under ` the direc- 


tions of the Court of Appeal, the lien 
claimed by the company would shift to 
the money which the Receiver would re~ 
ceive from Mundhra. This order is set 
out at P. 209, Part I of the Paper. Book. 
Under this order, it was contended, Mun- 
dhra had the option to take delivery of 
the shares from the Receiver upon pay- 
ment of the price. and if he was at all 
keen to obtain the shares upon payment 
of the money in terms of the contract and 
the decree. for specific performance, he 
would -have availed himself of -this op- 
pertunity without any hesitation. The 
order was made on July 13, 1966, and the 
appeal against the order was not filed 
until July 22, 1966, but the company’s 
prayer for stay of operation. of the order 


dated July 13, 1966, was rejected by the . 


Appellate Court. The appeal was -not 
heard and disposed of until September 2, 
1968, and therefore, It was contended, þe- 
tween July 13, 1966, and September L, 


1968, Mundhra could have secured the ~ 
shares upon payment of the price in terms. 


of the decree. His failure to do so, if 
willingness and refusal +o perform the 
obligations imposed upon him by the de- 
cree for specific performance. -` 

18. Mr. R. C. Deb, -counsel for 
Haridas Mundhra - (respondent No. 1) on 
- the other hand contended that his client 
was justified in not paying Rs. 86,60 ,000/- 
and taking over the shares in terms of 
the order made on July 13, 1966, as this 
order was set aside by the Appellate 
Court and the direction upon the Receiver 
to deliver the shares`to Mundhra upon 
payment of Rs. 86,60,000/- was no longer 
in force. He further argued that the de= 
cision of his client not to take the shares 
upon. payment of thé money to the Re- 
ceiver between July 13, 1966, and Septem- 
ber 1, 1968, was a commercial decision; 
the decision of a businessman not to take 
the shares upon payment of a jarge sum 
of money on the basis of an order which 
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was under appeal. It was next contend- 
ed that the order of the Appellate Court, 
setting aside the order of the trial Court 
regarding delivery of shares by the Re- 
ceiver upon receipt of the money fully 
justified the decision of his client not to 
take the shares. 


19. There is no merit in this con= 
tention of counsel for the respondent No- 
1 although there is good deal of force in 
it. If Mundhra had a fraction of the 
keenness which he evinced in instituting 
the suit for specific performance, and in 
obtaining the decree, he would not have 
allowed the opportunity to acquire “the 
shares under the order dated July 13, 
1966, to slip through his fingers. He 
would have lost nothing by taking the 
shares in terms of the order of July 13, 
1966. For one reason. or another he was 
not willing to pay the money and 
the shares. - Jt was argued by his counsel 
that the Receiver did not offer the shares 
to him and did not call upon him to pay 
the money. But he certainly knew of the 
order and also of the opportunity given 
to -him by Court to take the shares on 
payment of the’ money. - What order the 
Appellate Court would have made if he 
had taken the shares in-terms of the 
order is a matter -into which it is nof 
necessary for us to speculate in this ap- 
peal. Looking: at it as a decision of a 
businessman it cannot be supported ex- 
cept on the ground that he was no more 
eager ‘to: perform his obligations and ta 
acquire the benefits under the decree, 
because it had given him the full control 
of the compan without being required 
to pay for 51% of the shares. A bust- 
nessman who files a suit for specific per- 
formance of contract to buy shares. and 
prosecites that suit to a successful termi- 
nation in his favour, will not fritter away 
the benefit under the decree except for a 
higher and a superior advantage, and that 


was argued, clearly established his une- advantage Mundhra got under the decree 


in Suit No. 600 of 1961. He therefore 
PRA to be.interested any more in the 
further obligations ‘imposed upon the 
parties by that decree, because under that 
decree he obtained a greater advantage 
than what he would have got by paving 
for the shares in terms of the contract for 
sale. But whatever might have been the 
motive of Mundhra in not taking the 
shares under the order of July 13, 1966, 
the question is even if he was willing to 
take the shares. was the Receiver in a 
position to offer- delivery of the shares 


‘having regard to the terms of the order 


of July 13, 19667 I shall turn to. this 
question later. - 


20. I now proceed to consider ‘the 
question if the application is maintain- 
able under Section 35(c) of the Specific 
Relief Act 1877 (hereinafter referred to 
as the old Act) and Section dia read 


1971 


with Section 3(a) of the Specific Relief 
Act 1963 (hereinafter referred to as the 
new Act), and also Section 6(c) and Sec- 
tion 6(e) of the General Clauses Act 1897. 
In order to appreciate the rival corten- 
tions of the parties it is mecessary tc set 
out the relevant section of the Acts. Sec- 
tion 35(c) of the. old Act is as follows:— 


“35. Any person interested in a con- 
tract in writing may sue to have it res- 
cinded and such rescission be adjudged 
by the Court in any of the following «ase, 
namely:-— ae 

(c) Where a decree for specific per- 
formance of a contract of sale, or of a 
contract to take a lease, has been made, 
and the purchaser or lessee makes de<ault 
fin payment of the purchase money or 
other sums which the Court has ord=red 
him to pay i. -à 

In the same case, the Court may. by 
order in the suit in which the decree hag 
been made and not complied with, rescind 
the contract either so far as regards the 
party in default. or altogether, as the 
flustice of the case may require.” 

The relevant provision in Section 2& of 
the new Act is as follows:— 

“28. Rescission in certain circumstan- 
ces of contracts for the sale or lease of 
immovable property. the specific perform- 
ance of which has been decreed.-~— (1) 
Where in any suit a decree for specific 
performance of a contract of the sale or 
lease of immovable property has een 
made and the purchaser or lessee does 
not, within the period allowed by the 
decree or such further period as the 
Court may allow, pay the purchase 
money or other sum which the Court has 
ordered him to pay, the vendor or lessor 
may apply In the same suit in which the 
decree is made, to have the contract res- 
cinded and on such application the Court 
may, by order, rescind the con-ract 
either so far as regards the party ir de- 
fault or altogether, as the justice of the 
case may require”. . .. . 

(4) No separate suit in respect of any 
relief which may be claimed under this 
Section shall lie at the instance of a ven- 
dor, purchaser, lessor or lessee, as the 
case may be”, 


21. It is necessary fo refer to two 
other statutory provisions viz., Section 3 
of the new Act and Section 6 of the 
General Clauses Act, 1897. The relevant 
part of the Section 3 of the new Ac: ig 
as follows: . 

“3. Savings. — Except as otherwise 
provided herein, nothing in this Act shall 
be deemed— 

(a) to deprive any person of any 
right to relief, other than specific per- 
formance, which he may have under any 
contract”, a 

22.. Section 6 of the General. Clau- 
ses Act is as follows: he oy 
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“Where this Act, or any (Central 
Act) or Regulation made after the com- 
mencement of this Act, repeals any en- 
actment hitherto made or hereafter to be 
made, then, unless a different intention 
appears. the repeal shall not. . .. . 

(c) affect any right, privilege, obliga- 
tion or liability acquired, accrued or in- 
curred under any enactment so repealed, 
or a s a -. r a a : 

(e) affect any investigation, legal pro~“ 
ceeding or remedy in respect of any su 
right, privilege, obligation, liability, pe~ 
PAN, forfeiture, or punishment as afore 
Sala, 

And any such investigation, legal pro- 
ceedings or remedy may be instituted, 
continued or enforced and any such 
penalty, forfeiture or punishment may be 
imposed as if the repealing Act or Regu- 
lation had not been passed.” 


23. Mr. R. C. Deb contended that 
the application by the vendor was not 
maintainable under Section 35{c) cf the 
old Act. He argued that Sectior. 35(c) 
of the old Act could be invoxed only when 
a default had been made in payment of 
the purchase money or other sum, the 
payment of which had been ordered by 
the Court. In this case, no time had 
been fixed by the Court, for payment of 
the price, and therefore there could be no 
default and if there was no default, an 
application for rescission under Sec- 
tion 35(c) of the old Act could not be 
made. In other words it was submitted 
that an application under Sectior, 35(c) 
of the old Act could be made only when 
default had been made in paying the 
amount directed by the Court to be paid 
and unless such default was made, no 
application could be made by the agegriev- 
ed party. In this case since the Court 
had not fixed a time for payment of the 
price, there could be no question of de- 
fault by Mundhra, and if there could be 
no default by Mundhra, the vendor could 
not either make or sustain an application 
under Section 35(c) of the old Act. 

24. Mr. S. B. Mukherjee on the 
other hand contended that Sectior. 35(c) 


- of the old Act entitled his client to move 


this Court for rescission of the contract. 
He argued that Mundhra as the plaintiff 
in Suit No. 600 of 1961 obtained a decree 
for specific performance- for sale af the 
shares and it was for him to offer the 
price within a reasonable time as the 
Court had -not fixed any time for that 
purpose. He next -argued that aftar the 
appointment of a Receiver of the shares 
by the order dated July ‘13, 1966, Mun~ 
dhra should have paid the price to the 
Receiver, and taken delivery of the shares 
in terms of that order. Thirdly he argu- 
ed that his client had-written to Mundhra 
fixing a time and place fer payment of 
money and delivery of shares but Mun-~ 
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dhra failed to comply with that request. 
Therefore Mr. Mukherjee submitted that 
Mundhra had made the default contem- 
plated by Section 35(c) of the old Act 
and the vendor could therefore move this 
Court for rescission of the contract.” 


25. The next contention of Mr. 
Deb was that Section 3(a) of the new 
Act did not confer upon the appellant the 
right to make this application. It was 
argued that the new Act came into force 
on March i, 1965, and on that day the 
appellant had no present right to relief 
under the old Act. The right to relief 
under the old Act could arise only on a 
default made by the purchaser. The de- 
cree for specific performance, it was argu- 
ed, was passed on February 25, 1964, 
without fixing a time for payment of the 
consideration for the shares; and there- 
fore on March 1, 1965, the appellant had 
no existing right which would come under 
the saving provision in Section 3{a) of 
the new Act. The same argument was 
advanced by Mr. Deb with regard to Sec- 
tion 6(c) and (e) of the General Clauses 
Act. It was contended that the right 
contemplated by Section 6(c) and (e) of 
the General Clauses Act was an accrued 
and vested right and not an expectation 
of a right to accrue in future. In support 
of this ‘contention reliance was placed 
by Mr. Deb firstly on a decision of the 
Judicial Committee Ogden Industries 
Pvt. Ltd. v. Heather Doreen Lucas, 1970 
AC 113 (PC). In that case an employee 
suftered from heart disease which was 
accelerated by the nature of his employ- 
ment and in consequence- of which he 
died on July 7, 1965. He left surviving 
him a widow and two children dependent 
upon him.. Compensation payable to the 
dependants would normally have been 
calculated according to the Workers’ 
Compensation Act, 1958. but that Act 
was amended by the Workers’ Compensa- 
tion (Amendment) Act, 1965, which be- 
came operative on July 1, 1965. The 
Amendment Act increased the benefits 
payable to dependents and the question 
was whether the dependants were entitl- 
ed to the increased benefits under the 


Amending Act or under the Act of 1958 . 


under which the compensation was much 
lower. It was held that the dependants 
had no right in law before death and 
therefore the right of the dependants and 
the liability of the employer was to be 
ascertained at the date of death and on 
that date the employer’s 
to pay the larger compensation under 
the Amending Act. It may be mentioned 
that the provisions in Section 6(c) and (e) 
are identical with the provisions in Sec- 
tion 7 (2) (c) and (e) of the - Interpre- 
tation Act 1958, which was construed by 
the Judicial Committee in that case. 
Referring to the provisions of the Inter- 
pretation Act, Lord Upjohn held that the 


‘obligation was. 


ALR. 


object of that Act was to preserve : the 
right, and privileges acquired or accrued 
on the one side and the corresponding 
obligation or liability incurred on the 
other. It was further held that the Inter- 
pretation Act had no application in that 
case and that the rights of the depend- 
dants were to be ascertained at the date 
of the death. on which date the obligation 
of the employer was to pay. the larger 
compensation under the Amending Act. 
The next case relied on by Mr. Deb on 
this point was also a decision of the Judi- 
cial Committee Director of Public Works 
v. Ho. Po. Sang, (1961) 2 All ER 721. In 


‘that case a person held a Crown lease 


in respect of a premises in Hong Kong 
which expired in December 1951. He 
applied for renewal of the lease, and it 
was agreed between him and the Direc- 
tor of Public Works that he was to deve- 
lop the site by erecting buildings. On 
such development he was then to have 
a new lease for a term of 75 years. The 
erection of the new buildings necessitated 
the demolition of the existing buildings 
which were occupied by tenants. Under 
the relevant provisions of an Ordinance 
in force if a Crown lessee wished to de- 
molish existing buildings he could re- 
cover vacant possession after the Director 
of Public Works granted a-re-building 
certificate. Under the Ordinance when a 
Director of Public Works gave notice of 
intention to grant a re-building certifi- 
cate the lessee could serve a notice on 
the tenants who could within three weeks 
thereof appeal to the Governor against 
the proposal to give a re-building certifi- 
cate and the lessee was given the right to 
file a cross-petition. Every such petition 
and cross-petition was to be taken into 
consideration by the Governor who had 
absolute discretion to give or withhold a 
re-building certificate. The lessee applied 
to the Director for a certificate and the 
latter gave notice of his intention to give 
such certificate. The tenants and sub- 
tenants of the premises appealed to the 
Governor and this appeal was followed 
by a cross-petition by the lessee. On 
April 9, 1957, the relevant statutory pro- 
visions were repealed though on that date 
the Governor had not come to a decision 
on the appeal and the cross-appeal. No 
provision was made for dealing with 
pending petition, and cross-petition, or 
for giving of a building certificate sub- 
sequently. Under Clause 10 of the In- 
terpretation Ordinance the repeal of an 
enactment was not to affect the previous 
operation of anything duly done or any 
right acquired under any enactment so 
repealed. After the repeal the Governor 
directed the issue of a re-building certi- 
ficate, which was given by the Director 
of Public Works. The lessee thereupon 
served notice to quit on the tenants and 
sub-tenants. The tenants and sub-ten- 


1971 


ants sought a declaration that after re- 
peal of the relevant statutory provisions 
the Director had no legal authority to 
issue a re-building certificate. It was 
held that the lessee had no accrued right 
on the day of the repeal of the statuzory 
provisions because a mere notice by the 
Director to issue a re-building certificate 
did not confer any right on the lesse as 
various conditions were to be fulfilled be- 
fore the certificate could be granted and 
that the right of the lessee to have the 
matter considered by the Governor was 
not an accrued right or privilege and 
further that the steps taken by the lessee 
towards getting a re-building certificate 
before the repeal were rendered abortive 
by the repeal. Relying upon this dectsion 
Mr. Deb contended that the rights zon- 
templated by Section 3 of the new Act 
and Section 6{c) of the General Clauses 
Act were accrued rights. and not a mere 
expectation. The next case referrel to 
by Mr. Deb was Hamilton Gell v. Waite, 
(1922) 2 KB 422. In that case a landlord 
of an agricultural holding gave notice to 
his tenants to quit as he wished to sell 
the holding. Under the relevant statu- 
tory provisions the tenant was entitled to 


compensation subject to two condit-ons, 
one of which was that he. should sive 


within 2 months of the notice to qut, a 
notice to the landlord of his intention to 
claim compensation and the second zon- 
dition was that he should make his claim 
for compensation within 3 months efter 
quitting the holding. The tenant gave 
notice of his intention to claim com>en- 
sation within the time limit but before 
the tenancy expired, the relevant. statu- 
tory provision was repealed. He subse- 
quently gave notice as required by ‘the 
statute. It was held that notwithstanding 
the repeal, the tenant was entitlel to 
claim compensation by virtue of the pro- 
visions in the Interpretation Act as he 
became entitled to the investigation bzy an 
arbitrator as soon as he gave a notice of 
his intention to claim compensation and 
that his right was not an absolute right 
and that a specific right had accrued to 
the tenant as the necessary event hapoen- 
ed, namely the notice by the landlord to 
the tenant to quit as the landlord wished 
to sell the holding. Relying on this dec:sion 
it was contended that the provisions in 
the General Clauses Act and the new 
Specific Relief Act- protected an acctued 
right and on the date the decree for speci- 
fic performance was passed the appe_lant 
had no such accrued right because tnere 
was no default on the part of Munchra. 
On this question reliance was also placed 
by Mr. Deb on AIR 1953 Raj 78. _. 

26. The next case relied on by Mr. 
Deb was Abbott v. Minister for Lends, 
1895 AC 425. In that case the appe_lant 
purchased some Crown land under Sec- 
tion 25 of the Crown Lands Alienction 
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Act. Subsequently he took up a zondi- 
tional purchase adjoining the area he 
already held and thereafter he terdered 
an application for a further  addrtional 
conditional purchase of ancther area. It 
was held that a mere right existirg at 
the date of a repealing statute, tc take 
advantage of the provisions of the statute 
repealed was not a “right accrued”. 


27. Relying on the cecisions men- 
tioned above Mr. Deb argued that Sec- 
tion 35{c) of the old Act has no applica- 


. tion in this case, inasmuch as a pre-con- 


dition to the application o3 that section 
was that there should be a default by the 
purchaser in payment of the purchase 


‘money or any other sum directed ky the 


Court. In this case there could bə no 
such default, as no time was fixed by 
the Court for payment of the money. It 
was submitted that unless time was fixed 
by the Court for payment of the price 
of the shares, there could ke no question 
of default. 


28. With regard to the savings 
provided in Section 3 of the new Act and 
the right contemplated by Section 6(c) 
and (e) of the General Clauses Act, it 
was submitted that the right contemplat- 
ed by those provisions was an accrued 
right, that is to say a right which could 
be enforced forthwith. It was argued 
that on the day the decree for svecific 
performance was passed there was no 
such accrued right as could be en“orced 
forthwith. It was submitted. that cn the 
decree being passed the aprellant did not 
acquire the right to apply for rescission 
of the contract on the ground that there 
was default in payment of the purchase 
money. 


29. In support of the contention 
mentioned above Mr. Deb also relied on 
an. unreported Bench decision cf this 


‘Court in Appeal No. 46 of 1965 (Cal) Mrs. 


R. S. Pugler v. Sachindra Nath Barik. 
In that case the appeal arase out of an 
order made in an application for setting 
aside a decree for specific performance 
and also for a declaration that the decree- 
holder was no longer entitled to svecific 
performance of the contract for sale of 
a premises. It was held that before the 
Court could make an order under cl. (c) 
of Section 35.of the old Act, it must be 
satisfied that the purchaser had made 
default in payment of the purchase money 
or any other sum which the Court had 
ordered him to pay and that there could 
be no default unless a time limit had 
been fixed or an order had been made 
directing something to be done within 
that time. It was also held that the ex- 
pression “in the same-case’ in the last 
paragraph of Section 35 of the ole Act 
could only refer to the case specified in 
clause (c). i.e, where a purchaser or 
lessee made default in payment oz the 
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purchase money or other sums which the 
Court had ordered him to pay. In order 
to appreciate this contention it is neces- 
sary to set out the last paragraph of 


Section 35 of the old Act which is ag 


follows:— 


“In the same case, the Court may, by 
order in the suit in which the decree has 
been made and not complied with, rescind 
the contract, either so far as regards 
the party in default, or altogether, as 
the justice of the case may require.” 


30. The decision mentioned above 
is an authority for the proposition that 
there could be no default unless a time 
had been fixed or an order made direct~ 
ing something to be done within that 
time and also for the proposition that 
unless there was such a default an appli- 
` gation for rescission in the suit could not 

e maintained. We respectfully agree 
with this view of the Division Bench. In 
our opinion, default in payment of the 
purchase money or other sums ordered by 
the Court to be paid by the purchaser is a 


condition precedent to an application for’ 


rescission of a contract under Sec. 35(c) 
of the old Act. We are also of the opin- 
icn that there can be no default unless 
a time has been fixed by the court tor 
payment. 


31. Counsel for the Scion on 
the other hand contended ffirstly that 
there was nothing in sub-section (c) of 
Section 35 of the old Act to warrant a 
conclusion that fixing of a time for pay- 
ment by the Court was a condition: préce- 
dent to the making of an application for 
rescission. He argued that to hold that 
fixing of a time by the Court for payment 
of the purchase money or of any other 
sum was a condition precedent to an 
order of rescission would have effect of 


reading into that’ section something — 


which is not there. I cannot accept this 
contention, because default in payment of 
the purchase money contemplated by 
sub-section (c) implies failure or omis- 
sion to pay within a specified ‘time’ and 
there ‘can be no -default unless time has 
been fixed for payment of. the money. 
Mr. Mukherjee, however, next contended 
that under the last paragraph of Sec- 
tion 35 the appellant was entitled to 
maintain this application for - rescission 
because the default contemplated by the 
last paragraph was not a default in pay- 
ment of the purchase money or any other 
sum which the Court had ordered the 
purchaser to pay, but it was any default 
on the part of either party. In. other 
words he submitted that any failure or 
omission on the part of either party -to 
the contract which had been decreed to 
be specifically performed, would be a 
default under the last paragraph of Sec- 
tion 35 of the old Act. He next argued 
that a breach of contract on the part of 


-who had obtained decrees 
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a party to the contract would be a default 
under the last paragraph of Section 35. 
Haridas Mundhra in this case, it was 
argued, committed a breach of the con- 
tract because he failed to perform the 
contract by paying the price of the shares 
and taking delivery of the same. Second- 
ly Mundhra set up the company to file a 
suit claiming lien on the shares, which 
claim was rejected by the trial Court and 
the Appellate Bench of this Court. 
Thirdly Mundhra caused attachment of 
the decree to be made by his creditors 
against him 
for non-payment of the decretal dues and 
also by the Income-tax Department for 
failure to pay his tax liabilities. These 
acts or omissions on the part of Haridas 
Mundhra; it was submitted, were breaches 
of contract. on his part or at any rate a 
default contemplated by the last para- 
graph of Section 35 of the old Act. 

32. In support of the contentions 
mentioned above reliance was placed by 
Mr. Mukherjee on the same decision of 
this Court in Appeal No. 46 of 1965 (Cal) 
(supra). Reliance was also placed on the 
unreported Bench decision of this Court 
in AF.O.O. No. 286 of 1965 (Cal), M/s. 
Hungerford Investment Trust Ltd. v. 
Haridas Mundhra, which is to be found 
at p. 193 of Part I of the Paper Book. 
Mr. Mukheriee- referred to the observa- 
tion in the judgment in Appeal No. 286 
of 1965 (Cal) that before an-. order for 
rescission could be made one of two 
things must be.shown, namely that either 
there must be a date fixed for payment 
of the purchase money and completion 
by a purchaser or it must be shown that 
the purchaser’s conduct had been such 
that it was useless to ask him to perform 
the decree because he was wholly unable 
to perform it or had deliberately refused 
to perform it. It was argued that the 
facts. in the present: case fulfilled the 
second condition namely that it was 
useless to ask Mundhra to perform the 
decree because it was he who had caused 
Impediments. to be created by the claim 
for lien by the company, and ‘secondly 
because he had caused creditors to attach 
the decree. and had failed to. remove the 
attachment by payment of the decretal 
amount. Furthermore, it was argued 
that the conduct of Mundhra justified 
the conclusion that there was deliberate 
refusal on his’ part to perform the con~ 
tract. . 

33. The interpretation sought to 
be put by counsel for the appellant in 
the earlier portion of the judgment in 
Appeal No. 286 of 1965 (Cal) however . 
is not borne out by what has been said 
later in that judgment. The learned 
Judges dealt with submissions of counsel 
which appear to have met with their 
approval. But the. position was made 


clear in the later portion of the judg- 
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ment in which after referring to Article 
173 of Fry on Specific Performance it 
was held firstly that an order for resis- 
Sion could be made only if there wes a 
direction for payment and . default was 
made in complying with this direccion 
and further that the law in India was 
codified in Section 35 of the Specific 
Relief Act. I set out below the relevant 
portion of the judgment:— 

“The order for rescission in default 
of completion within a limited time can 
if at all only be made if there is a direc- 
tion for payment and campletion by a 
certain time failing which rescission can 
be effective. In our opinion, the law, so 
far as we are concerned, is codified in 
Section 35 of the Specific Relief Act and 
as we read the section the Court may 
make an-order rescinding the contz<act 
where there already has been a direction 
under a decree which has not been coms 
plied with.” 

34. - Reading the two judgments as 
a whole we do not find any suppor: in 
them for Mr. Mukherjee’s contention chat 
an application for rescission .under 5Sec« 
tion 35(c) of the old Act can be made by 
either party on any default other than 
default in payment of the purchase mcney 
or any other sum directed to be paid by 
the Court. There is nothing in our v-ew, 
in either of the two unreported decistons 
to warrant the conclusion that an appli- 
cation for rescission can be made even 
if the default was not a default in pay~ 
ment of the purchase price and was 4 
default in other respect and in oher 
matters. 

35. . We respectfully agree with the 
view expressed by the Division Bench 
that the law so far as this - country is 
concerned was codified in Section -3E of 
the old Act and the conditions prescrZbed 
in that section must be fulfilled in order 
to successfully maintain an application 
for rescission of the contract under Sec- 
tion 35 of the old Act. In order to main- 
tain such an application there must be 
default in payment of the purchase 
money or other sums directed to be paid 
by the Court, and such default can occur 
only if a time has been fixed by the Court 
for payment; and if no time. has been 
fixed by the Court there could. be no cuch 
default as to enable a party to obtair an 
order for rescission. We are also.of the 
opinion that the default contemplatec by 
the last paragraph. of Section 35 is refer- 
able to and confined to the defauls in 
payment of purchase money or other sams 
as contemplated by sub-section (c) of 
that section and not a default by a party 
in other respect. The word default used 
In the last paragraph of Section 35, must 
be- given the same meaning: which it has 
in sub-section (c) and not a different 
meaning unless such is required by the 
mandate of the statute or by the nezes« 
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sary implication or intendment. Eefer-| 
ence was made by counsel for bota the 
parties to the meaning of she worl de- 


. fault in Stroud’s Judicial [Dictionary 3rd 


Edn., Vol. I, pp. 757 and 789. While Mr. 
Mukherjee relied on the meaning cf the 
word default at p. 757 which is ‘tc em- 


‘brace every failure by the defendent to 


perform his contract unless prevented by 
superior force over. which he had nc con- 
trol, such as stress of weather’. Mr. Deb 
relied on another meaning given at p. 759 
‘which is non-payment in cue time and 
‘failure to pay at the due date’. Keeping 
in view these definitions we cannot but 
come to the conclusion, that default con- 
templated by Section .35(c) and the last 


‘paragraph of that section means, failure 


or omissions to pay by a date fixed by 
the Court. In this case no ordez has 
been made fixing a time for payment oi 
the purchase money and therefore there 
has -been no default, and indeed there 
could be no default, under sub-section (c) 
of Section 35 of the old Act. We ar2 also 
of the opinion that the default contem- 
plated by the last paragraph of Section 35 


‘is a default in payment of the purchase 


money or sums directed by the Court to 
be paid. and not any other default; and 
as there has been no default in parment 
of the purchase money or any other sum 
ori the part of Mundhra, the contention of 
counsel for the appellant that Mundhra 
is guilty of various other defaults, which 
entitled the appellant to maintain this 
application cannot be accepted. For these 
reasons we hold that the application is 
not maintainable under Section 35 c) oí 
the Specific Relief Act 187'7. 


36. I now proceed to consicer if 
the application is maintainable ander 
Section 28 of the Specific Relief Act 1963, 
Section 28 of the new Act is headed: 


*Rescission in certain circumstances 
of contracts for the sale or lease cf im- 
specific periorm- 
ance of which has been decreed.” 
On a construction of sub-section (1) cf this 
section it is clear to us that it is confined 
only to sale or lease of immovable pro- 
perty and does not cover agreemenzs for 
sale of movables. It was argued, how- 


_ ever, by counsel for the eppellanf that 


sub-section (1) of Section 23 covere con- 
tract for sale of both movable and im- 
movable’ properties. Therefore it ‘was 
submitted, even if the-application was 
not maintainable under Section 35(2) of 


‘the old Act, it could be maintained ander 


Section 28(1) of the new Act. 


37. Mr. Deb on the. other hand 
submitted that on a plain reading of Sec- 
tion 28(1) of the new Act it would be clear 
that it was confined to contracts fcr the 
sale of immovable property only and did 
not apply to contracts for the szle of 
movables. In our opinion Mr. Feb isj 
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right in his contention that the sale con- 
| templated by Section 28(1) of the new 
Act is a sale of immovable property only 
and does not cover a contract for the sale 
of movables. The use of the article 
“the” before the word “sale” is significant 
and to our mind that makes it all the 
more clear that sub-section (1) of Sec- 
tion 28 is confined only to a contract for 
zhe sale of immovable property. 


38. The decree for specific per- 
formance was passed on February 25, 
1964, and the Specific Relief Act 1877 
i.e., the old Act was repealed by the 
Specific Relief Act 1963, i.e., the new Act, 
which came into force on March 1, 1964. 
The old Act remained in force only for 
a period of four days from the date of 
the decree. The application out of which 
this appeal arises was made on March 21, 
1967. I have already dealt with the 
question whether Section 3 of the new 
Act saves the appellant’s right to maintain 
this application under the old Act and it 
is therefore not necessary for me to re- 
vert to that topic again. The question to be 
considered is whether ‘this application is 
maintainable under S. 28 of the new 
Act. I should note here that the trial 
Court came to the conclusion. and I think 
rightly, that the application is not main- 
tainable under Section 28(1) of the new 
Act. But in our view the trial Court 
was in error in coming to the conclusion 
that the appellant’s right to maintain the 
application under S. 35(c) of the old Act 
was protected and preserved by S. 3 of 
the new Act and S. 6(c) and (e) of the 
General Clauses Act 1897. We hold that 
the appellant’s right to maintain this ap- 
plication was not preserved and protected 
by S. 3 of the new Act and S. 6(c) and 
ie) of the General Clauses Act. 


39. A large number of cases were 
relied on by counsel for the parties in 
support of their contentions regarding 
the maintainability of the application. In 
view of what I have held above, and 
more particularly in view of the submis- 
sion made by counsel for the appellant 
that his client was confining his prayer 
in this appeal to an order for rescission 
.only and that he was not asking for an 
order for performance of the contract, 
it is not necessary for me to deal with 
the cases relied upon by counsel for the 
parties. I shall, however, refer to the 
cases relied upon on the question. of 
maintainability of the application. Mr 
Mukheriee relied on AIR 1966 Cal 107, 
AIR 1923 Bom 211, (1930) 59 Mad LJ 351, 
(1888) TLR 15 Cal 211, ATR 1954 Pat 497, 
AIR 1932 Cal 579, ATR 1958 All 488, AIR 
1933 Mad 386 and AIR 1923 Bom 26. 


40. Mr. -Mukherjee had also relied 
on two English decisions in support of his 
proposition that specific performance of a 
contract might be directed against a third 
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party who was a creature of one cf the 
parties to the contract. But since the 
appellant is no more interested in an 
order for performance of the obligation 
under the decree, it is not necessary for 
me to deal with these cases. These deci- 
sions are reported in (1962) 1 All ER 442 
and (1948) 1 Ch 452. In this connection 
I should refer to one decision relied upon 
by Mr. Deb reported in AIR 1923 Mad 
284 for the proposition that where a dis- 
pute as to title of property was raised 
directions might be given that specific 
performance should stand over until the 
dispute has been adjudicated upon. In 
support of his contention that Mundhra 
could not claim to have the shares free 
from encumbrance as that was a new 
term not included in the contract Mr. 
Mukherjee relied on the decision of the 
Judicial Committee reported in (1886) 14 
Ind App 173 (PC) and AIR 1925 Cal 324. 
These decisions are also of no relevance 
in this appeal as the appellant is not ask- 
ing for an order for performance of the 
contract. 


Al. Before leaving this question I 
should refer to a contention of counsel 
for the parties based on the statement of 
the law in Fry on Specific Performance 
6th Ed. relating to performance of a 
contract on which a decree for specific 
performance has been passed. Mr. Deb 
referred to Art. 1173 at p. 547 for the 
proposition that the Court might make 
an order appointing a definite time and 
place for completion of .the contract by 
payment of the unpaid purchase money 
and delivery of the conveyance end title 
deeds or a period within which the judg- 
ment was to be obeyed and if the other 
party failed to obey the order, might 
thereupon at once issue a Writ of seques- 
tration against the defaulting party’s 
estate and effects. It was argued by Mr. 
Deb that the trial Court was entitled to 
do, what it had done namely fixing a date 
for payment of the price and delivery of 
the shares. I need not deal with this 
question at all because counsel.for the 
appellant made it clear that his client was 
not asking for performance of the con- 
tract; and that being so. it is not neces- 
sary for us to go into the question if the 
trial Court was right in giving directions 
for payment of price and delivery of the 
shares in performance of the contract. 


42, Mr. Mukherjee, however, re- 
lied upon Art. 1173 at p. 547 In support 
of his contention that an application could 
be made to the Court which passed the 
decree for an order rescinding: the con- 
tract and if on such an application being 
made. it appeared that the party moved 
against had positively refused to complete 
the contract, its immediate rescission. 
might be ordered: otherwise, the order 
would be for rescission in default of com« 
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pletion within a limited time. It was 
argued by Mr. Mukherjse that on the. 


materials in this application there cculd 
be no doubt that Mundhra had positively 
refused to complete the contract an 
therefore the order for rescission shculd 
be made. 


43. It seems to us that the frial 
Court in directing payment to the Recaiv- 
er and delivery of the shares and trans- 
fer deeds by him to the purchaser, and 
in default directing rescission of the con- 
tract had relied on the statement of the 
law in Art. 1173. p. 547 of Fry. In our 
view, however, the law in this country 
regarding rescission of a contract with 
regard to which a decree for specific per- 
formance has been passed, is codified in 
Section 35(c) of the old Act and Sec 28 
of the Specific Relief Act, 1963, to waich 
J have referred earlier in this judgment. 
Where, as in this case, there is clear sta- 
tutory provision, it is not open to Corts 
‘in this country to look to English com- 
imon law for guidance in matters covered 
'by the mandatory statutory provision. 
As I have dealt with the question of 
maintainability of this application, earlier 
in the judgment, in the light of the >ro- 
visions in the old Act and the new Act, 
it is not necessary for me to say anything 
more on this subject. 


44, This appeal could have been 
disposed of on the basis of our conclusion 
on the question of maintainability of the 
application. But since several other qies- 
tions have been raised, we now proceed 
to deal with the same. The first of such 
other questions to be dealt with is if the 
application was barred by res judicata or 
principles analogous thereto.. That was 
a point raised by Mr. Deb who conterded 
that the questions sought to be raisec by 
the appellant in this application have 
either been decided and disposed of by 
the judgment delivered by the Divsion 
Bench in the earlier application, or should 
be deemed to have been raised and dis- 
posed of in such application and tbere- 
fore barred by res judicata under Ex- 
planation 4 of Section 11 of the Civil 
Procedure Code. 


45. Mr. Deb elaborated this roint 
by laying that the grounds relied om in 
this application were the same as trose 
in the earlier application, which was dis- 
missed by the trial Court on September 
28, 1965. and the appeal against this dis- 
missal order was also dismissed by the 
Division Bench on August 18, 1966. In- 
asmuch as the same grounds were sought 
to be relied on, in the application ott of 
which this appeal arises, the applicetion 
was barred by res judicata. The Division 


Bench came to the conclusion, it was. 


argued, that there was no default on. the 
part of Mundhra as no time was fixed 
by the Court for payment of the purcaase 


H. Investment Trust v. Haridas Mundhra (Mitra J.) [Prs. 42-46] 


CaL 195 


money and no offer was made by the ap- 
pellant to deliver the shares to Mundhra. 
On the question of the orders of attach- 
ment obtained by the decree-holders in 
the Kanpur and Allahabad decrees and 
the order for stay of execution obtained 
by the Income-tax Department, it was 
submitted that those were questions 
which were raised in the earlier applica- 
tion and have been dealt with by the 
Division Bench in dismissing the appeal, 
and as such it could not be urged by the 
appellant in this application that the at~ 
tachment orders and the stay order con- 
stituted a bar to the performance of the 
contract under the decree. 

46. Mr. Mukherjee on the other 
hand contended that although the facts 
pleaded in the earlier application 
which ended in dismissal, were also plead- 
ed in this application, varicus impcrtant 
materials, as also facts, which were not 
in existence at the time when the first 
application was moved, were the basis for 
the relief asked for in this application. 
Secondly he argued that the Division 
Bench in dismissing the appeal arising out 
of the first application, had held thet the 
prayers in that application could nct be 
granted on the materials set out in the 
petition, and the order of dimissal was 
made by the Division Bench without pre- 
judice to the appellant’s rights to make a 
further application on proper materials. 
Therefore it was argued, the appellant was 
entitled to make a second application on 
fresh and proper materials and that is 
what it had done. Thirdly it was argued 
that the main prayer in the first apvlica- 
tion was for an order that Mundhra do 
complete and obey the decree dated Feb- 
ruary 25, 1964, by paying Rs. 86,60,000/- 
being the unpaid purchase money for 
51% of the shares and that the appellant 
do make over transfer deeds in respect 
of the said shares to Mundhra and in 
default the contract do stand rescinded. 
The main prayer on the other hand in 
the application out of which this appeal 
arises was an order for rescission af the 
contract followed by subsequent ancillary 
prayers that a Receiver be appointed and 
also that the shares be delivered by the 
Receiver to the purchaser upon payment 
of the said sum of Rs. 86,60,000/-. These 
facts Mr. Mukherjee contended distin- 
puished the application, out of which this 
appeal arises, from the first application, 
and the principles of res judicata or 
principles analogous thereto did not bar 
the appellants application. In’ support 
of his contention Mr. Mukherjee relied on 
Kishore Bund Mohunt v. Dwarkeanath 
Adhikari, (1894) 21 Ind Apr 89 (PC). In 
that case it was held that where a plain- 
tiffs application under S. 260 of the Civil 
Procedure Code for executicn. of a decree 
was dismissed on the ground that the 
defendant did not have the opportunity 
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of obeying the decree, a second applica- 
tion after such opportunity had been af- 
forded was not barred by res judicata. 
Reliance was next placed by counsel for 
the appellant on Parsotam Gir v. Nar- 
bada Gir, (1899) 26 Ind App 175, in which 
it was held that where a former suit be- 
tween the same parties in the same Court 
and for the same relief resulted in a de- 
cree of dismissal, the judgment leaving 
it open to the plaintiff to bring a fresh 
suit and leaving “untouched and undecid-= 
ed all matters” affecting the rights of the 
parties, such a decree, did not constitute 
res judicata as it was not a final decision 
in the suit. f i 

4T. Mr. Deb on the other hand re- 
Hed on a Bench decision of the Patna 
High Court reported in AIR 1938 Pat 427, 
In that case a decree was. obtained on a 
loan which was secured by a mortgage, 
On the property being sold in execution, 


objections were taken by the judgment- — 


debtor under $S. 47 of the Civil Proce- 
dure Code as to the validity of the exe- 
cution proceeding on the ground that no 
sanction was taken from the Commis- 
sioner under Section 12-A of the Chota- 
nagpur Encumbered Estate Act. Although 
objections were taken they were not de- 
cided and the objection petitions were 
Gismissed and possession was taken by the 
purchaser. A suit was brought fora 
declaration that as there was no sanction 
of the Commissioner the sale was void, 
It was held that since the point was rais- 
ed in the objection petitions though not 
Gecided, the point “was barred by res 
iudicata- under ExpL 4 to S. 11 of the 
Civil Procedure Code. Reliance was next 


placed by Mr. Deb on a decision of the = 


Supreme Court Mohanlal Goenka: V. 
Benoy Krishna Mukherjee, AIR 1953 SC 
65. In that case the Supreme Court ap- 


proved of the Division Bench decision of- 


the Patna High Court mentioned above 
and a Calcutta decision in 38 Cal WN 141 
w= (ATR 1934 Cal 472) and held that if a 
judgment-debtor failed to raise objection 
to execution on the ground that the exe- 
cution Court had no jurisdiction to exe- 
cute the decree, the failure to raise the 
objection precluded him from raising the 
plea of jurisdiction on the principle of 
constructive res judicata after the pro- 
perty was sold to the auction-purchaser 
who had entered into possession. Reliance 
was placed by Mr. Deb on another deci- 
sion of the Supreme Court Devilal Modi 
v. Sales Tax Officer, Ratlam, AIR 1965 SC 
1150. In that case it was held that the 
rule of res judicata applied to writ peti- 
tion in which infringement of funda- 
mental right was alleged and that consi- 
derations of public policy could not be 
ignored and that the basic doctrine that 
4udgments of the Supreme Court were 
binding and must be regarded as final be- 
tween the parties in respect of matters 
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covered by them must receive due consi- 
deration. I do not see any relevance of 
this case on the question of res judicata 
so far as this appeal is concerned. 


48. The principles laid down în 
the cases relied upon by the parties men- 
tioned above are well established and 
there can hardly be any dispute with 
such principles.. But the question before 
us is whether in the facts of this case it 
can be said that the epplication is barred 
either under Section 11 of the Civil Pro- - 
cedure Code or under Explanation IV. 
thereto. It cannot be overlooked that 
the Division Bench in dismissing the ap- 
peal was of the view that there were not 
sufficient materials in that application for 
an order as prayed for and for that reason 
gave liberty to the appellant to make 
another application on proper materials. 


49. Before proceeding to examine 
ff any fresh relevant materials have been - 
pleaded in the petiticn, I should note 
that on several pertinent and important 
questions the Division Bench refrained 
from expressing its view as it was of the 
opinion that for the purpose of that ap- 
peal it was not necessary to express any 
view. In the first place on the question 
of applicability of Section 35 of the old 
Act and Section 28 of the new Act, the 
Division Bench did not express any final 
opinion and therefore refrained from ex- 
amining the ‘authorities on which reli- 
ance was placed by the parties to that 
appeal. In the second place it was re- 
corded in the judgment that whether the 
appellant was in a position to place the 
shares at the disposal of Mundhra was 
not clear from the affidavit and there- 
fore the- Division Bench did not go into 
that question. 


_ §0. There is another matter which 
has some bearing on the question of res 
judicata. An application was made under 
Article 133 of the Constitution of India 
for leave to appeal to the Supreme Court 
against the judgment and order of the 
Division Bench dismissing the appeal 
arising out of the first application. On 
that application leave to appeal to the 
Supreme Court was refused by Masud 
and Banerjée JJ. on the ground that the 
rights between: the parties were not final- 
ly decided by the order on the earlier 
application and that the appellant had a 
right to make a fresh application on pro- 
per materials. It is true that the finality 
of an order contemplated by Article 133 
of the Constitution. has nothing to do 
with the question of res judicata, be- 
cause although an order may not be a 
final order for the purpose of Article 133 
of the Constitution, yet it may operate 
by way of res judicata or principles ana-| 
logous thereto on the ground that ques- 
tions sought to be agitated in a later pro- 
ceeding have either been decided in the 
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earlier proceeding or sought to have been 
so decided. Section 11 of the Civil Pro- 
cedure Code contemplates a final deci- 
sion of a matter in-an earlier proceeding, 
but finality for the purpose of S. 11 oi the 
Civil Procedure Code is not necessarily 
the same finality as is contemplated by 
Article 133 of the Constitution. But in 
considering the finality contemplated by. 
Section 11 of the Civil Procedure Coce, it 
is to be noticed that the claim made by 
the appellant in the first application was 
not finally decided by the Division Bench, 
as proper materials were not before the 
Court and the Court expressly granted 
leave to the appellant to make ancther 
application on proper materials, — 


51. Mr. Deb, however, contended 
that if the Court had adjudicated upon 
certain issues in an earlier proceeding or 
if such issues were matters which ought 
to have. been raised in the earlier pro- 
ceeding, the Court could not by an crder 
save a subsequent proceeding from teing 
barred by res judicata merely by making 
such an order. In other words he argu- 
ed that if the principles of res jud_cata 
were attracted to a particular proceeding, 
the bar could not be removed by an crder 
made in the earlier proceeding that a fur- 
ther proceeding could be brought on the 
same subject-matter. In support of this 
contention reliance was placed by Mr. Deb 
firstly on Robert Watson and Co. 
v. Collector of Zillah, Rajshchye, 
(1869-70) 13 Moo Ind App i160 (PC) 
and also another decision of -the 
Judicial Committee Fateh Singh v, 
Jagannath Bakhsh Singh, 52 Ind Apr 100 
= (ATR 1925 PC 55). But in both those 
cases a final decision was made by the 
Court although it was stated that the 
order was not to be a bar to a stbse- 
quent proceeding. In this case, on the 
other hand, it is true that the Division 
Bench dismissed the appeal, but at the 
same time the order makes it clear that 
the dismissal was because of want of pro- 
per materials and leave was grantec to 
the appellant to make a fresh application 
on proper materials, I shall now prcceed 
to examine what are the fresh materials 
on which the appellant applied for relief 
in this application and if such materials 
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are relevant materials for the purpose of - 


the application. 

52. In the first glace the lien suit 
was filed by the company on November 
15, 1965. and the first application was 
made on August 30, 1965, and therefore 
the company’s claim for lien and the alle- 
gation that the lien suit has been insti~ 
gated and inspired by Mundhra was not 
made in the first application. Secondly 
the question if the company’s claim. for 
lien was an impediment to the perform- 
ance of the contract and the further ques- 
tion whether Mundhra was entitled to the 
shares free from encumbrance were not 
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raised in the earlier application. Tnrirdly 
the appellant’s contention that Mundhra is 
obstructing the performance of tke de- 
cree by causing the lien suit to be insti- 
tuted by the company and thereafter by 
having a Receiver appointed in the said 
suit to hold the shares and that such ob- 
struction by Mundhra was evidence of 
his unwillingness and inability to perform 
the decree was not raised by the appel- 
lant in the first application. 

53. The next new matter raised 
by the appellant in this aprlication is the 
dismissal of the lien suit and discharge 
of the Receiver by the trial Court. The 
company preferred an appeal against the 
order of dismissal of the suit anc the 
Receiver appointed by the trial Court 
was continued. The appeal preferred by 
the company, it is alleged, was at the in- 
stance of Mundhra and was further evi- 
dence of his unwillingness and inability 
to obey the decree and was -thereZore a 
ground for rescission of the contrect. 


54: The next fresh material used 
in ` the present application was that the 
order dated July 13, 1967, appointing the 
Receiver gave liberty to the Receiver to 
tender the shares to Mundhza in perform- 
ance of the appellant’s part of obligation 
under -the decree and it was further 
directed that the claim for lien, if any, 
of the company should shift to the sum of 
Rs. 86,60,000/- which was the purchase 
price of the shares. It was contended 
that Mundhra could have taken the shares 
from the Receiver by payng the agreed 
price. : The next fresh matter in this ap- 
plication was a letter dated January 11, 
1966, from the appellant to Mundhra re- 


questing the latter to take delivery of 
the shares in terms of the order dated 


July 14, 1967, appointing the Receiver 
and the reply by Mundhra’s Sclicitor 
dated January 25, 1966. by which it was 
made clear that Mundhra refused to per- 
form the decree by taking delivery of the 
shares on the ground that. the company 
had a lien on the shares. í 

55. The materials mentioned above 
are in my view, undoubtediy fresh mate- 
rials which were not, and indeed could 
not be used as grounds in the first appli- 
cation. Without a doubt these are rele- 
vant materials and the appellant is en- 
titled to agitate the questicns in tkis ap- 
plication. If these materials are such 


‘that they. could have been and ouzht to 


have been used in the first application, it 
would have been open to counsel for the 
respondent No. 1 to contend that the 
application was barred by the doctrine of 
constructive res judicata. But such is 
not the.case here. . These are materials 
which were not In existence at the time 
when the first application was moved, and 
could not therefore have been used as 
grounds for the first application, Secondly 
if the grounds based on these materials 
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(if they were in existence) were taken as 
grounds in the first application and the 
Court did not give any finding on these 
grounds it would again have been open 
to counsel for the respondent No. 1 to 
contend that the application is barred by 
res judicata. But as I noticed above the 
materials were not in existence at all and 
were not. used, and indeed could not have 
been used as grounds in the first appli- 
cation. On the other hand absence of 
proper materials is the ground on which 
the Division Bench dismissed the appeal 
and in making the dismissal order the 
Division Bench protected the right of the 
appellant to make a further application 
on proper materials. In these facts we 
cannot hold that the application is barred 
by res judicata or principles analogous 
thereto. 


56. I now proceed to deal with the. 


next contention of Mr. Mukherjee that 
Mundhra cannot be allowed to approbate 
and reprobate, to blow hot and cold at 
the same time in the same proceeding. The 
first limb of this argument was that after 
the conclusion of the hearing before the 
trial Court, but before judgment was 
delivered, counsel for Mundhra had sub- 
mitted to the Court that his client was 
prepared to take the shares as the appeal 
No. 286 of 1965 arising out of Suit No. 
2005 of 1965 (Lien Suit) was dismissed. 
Mr. Mukherjee submitted that counsel 
for Mundhra then stated that since the 
trial Court and the Division Bench deal- 
ing with the appeal had come to the con- 
clusion that there was no lien of the com- 
pany on the shares, Mundhra was ready 
and willing to take the shares upon pay- 
ment of the price in obedience to the de- 
cree, Mr. Mukherjee contended that it 
was on the basis of this prayer that the 
trial Court had given directions in the 
order under appeal, appointing a Receiver 
of the shares and directing Mundhra to 
take delivery of the shares from the Re- 
ceiver and pay the price to him. Mr. 
Mukherjee contended that counsel for 
Mundhra, had throughout strongly resist- 
ed performance of the contract under the 
decree on various grounds namely the bar 
created by the orders of attachment, the 
order made by Ray J .. restraining exe- 
cution of the decree in aid of the certifi- 


cate proceeding and the appellant’s inabi-- 


lity to deliver the shares free from en- 
cumbrance by virtue of the company’s 
claim for lien. 


57. The next limb of the argu- 


ment on this aspect of the case was that 
while in the first application Mundhra 
had resisted any order being made on that 
application on the ground that the appli- 
cation was one for execution of a decree, 
and for that reason, should have been 
made on a Tabular Statement, in this ap- 
plication on the other hand, although it 
was not an application on a Tabular 
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Statement, counsel for Mundhra had. sub- 
mitted that an order for execution of the 
decree should be made by directing Mun- 
dhra to pay the price and take delivery 
of the shares. 


- 58. It was submitted that Mun- 
dhra could not be allowed to approbate 
and reprobate, to blow hot and cold to 
the prejudice of the appellant inasmuch 
as he was resisting performance of the 
contract on various grounds and at the 
same time prayed for performance of the 
same contract by delivery of the shares 
and payment of the price. 


59.. - In dealing with the above con- 
tention I should take notice of one fact 
which appears to me to be of considerable 
importance so far as this appeal is con- 
cerned. Mr. Mukherjee made it clear 
to us that if no rescission was granted in 
this application in terms of prayer (b) 
he was not asking for orders on the basis 
of the prayer (d) which is a prayer for 
appointment of a Receiver, prayer (e) 
which is a prayer for vacating and/or 
varying the attachment orders and the 
injunction issued by Ray J.. prayer (f) 
Which is a prayer to submit a Tabular 
Statement, prayer (g) which is also a 
prayer for a Receiver, prayer (h) which 
is a prayer for an order directing the Re- 
ceiver to tender the shares to Mundhra 
and for an order directing Mundhra to 
pay the Receiver the sum of Rs. 86,60,000, 
prayers (i) to (k) which are prayers an- 
cillary to the delivery of the shares and 
prayer (1) which is a prayer for an order 
that if Mundhra failed to pay the money 
to the Receiver then the decree do stand 
rescinded. While making it clear that he 
was not abandoning the above prayers, he 
stated, that he was not asking for or 
pressing for an order in terms of -those 
prayers in this appeal. He, however, also 
made it clear that his client was aggriev- 
ed by the order of injunction, whereby 
it had been restrained from selling the 
51% shares of the company to any one 
other than Haridas Mundhra and from 
exercising voting rights in respect of these 
shares except in accordance with the 
directions of Haridas Mundhra. Keeping 
in view Mr. Mukherjee’s contention that 
the appellant was no more interested in 
the performance of the contract and also 
the fact that Mr. Mukherjee made it clear 
that his client was only interested in an 
order for rescission and nothing else, we 
do not think that we need go into the 
argument advanced by Mr. Mukherjee on 
the question of approbation and reproba- 
tion, as those arguments were directed 
against Mundhra’s conduct in opposing 
delivery of the shares on various grounds 
and his subsequent willingness and readi- 
ness to take delivery of the shares upon 
payment of the purchase price. In sup- 
port of his contentions on approbation and 
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reprobation Mr. Mukherjee relied on the 
decisions reported in AIR 1930 Cal 32, 
ATR 1956 SC 593, AIR 1968 Andh Pra 336 
and AIR 1963 Cal 132. In the view we 
have taken of the submissions made on 
behalf of the appellant regarding the pra- 
yers in the petition. it is not necessary 
for me to deal with these decisions ir: this 
judgment. 

60. Turning now to Mr. Mukher- 
jee’s prayer that the decree of injunction 
in Suit No. 600 of 1961 restraining the 
appellant from selling the shares to any 
one other than Mundhra, and also res- 
training it from exercising voting rights 
except in accordance with the directions 
of Mundhra, I have no hesitation in saying 
that the decree for injunction can neither 
be varied nor vacated in this appeal. The 
decree by which the injunction was issu- 
ed has become final An appeal was pre- 
ferred against the decree and that avpeal 
was allowed by the appellant to be dis- 
missed. We are by no means sitting in 
appeal over the decree in: Suit No. 600 
of 1961 by which the injunction wag 
issued. In these facts this Court has no 
jurisdiction to interfere with the decree 
of injunction in this appeal I should, 
however, notice two cases on whick Mr. 
Mukherjee relied in support of his con- 
tention. The first of these two cases was 
a decision of the Judicial Committee in 
Jai Berham v. Kedar Nath Marwari, AIR 
1922 PC 269. Reliance was placed on the 
observation in this decision that it was 
the inherent and general jurisdiction of 
the Court to act rightly and fairly aczord- 
ing to the circumstances, towards all par- 
ties involved. But in that case the yues- 
tion was whether in a case where a sale 
held in execution of a decree was set 
aside, the auction-purchaser should get 
back the moneys which he had paid and 
which had been applied for the benefit of 
the judgment-debtor. The next cas2 re- 
lied on by Mr. Mukherjee was Ellerman 
Lines Ltd. . v. Read, (1928: 2 
KB 144 at p. 145. In that case it ‘was 
held that where a British subject ottain- 
ed judgment in a foreign Court, an Eng- 
lish Court could restrain enforcement of 
the judgment if it was shown to have 
been obtained by a breach of contract or 
by fraud. It was also held that in issu- 
ing the injunction the English Court pro- 
ceeded upon the principle that the person 
seeking to enforce the judgment was .in 
consequence debarred from attempting to 
do so. I do not see how. -the principles 
laid down in these two cases are of any 
assistance to the appellant in seekirg an 
order for variation or vacation of the 
decree of injunction. As I have said ear- 
lier, so far as this Court is concerned the 
decree of injunction has become final, the 
appeal against the same having been dis- 
missed. Such a decree could not be inter- 
fered with in the application out of which 
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this appeal arises and this Court sitting 
in appeal over the order made in that 
application has no greater power. 


61. I now proceed to deal with 
certain other aspects of the order under 
appeal. In spite of the submission of 
counsel for the appellant that his client 
is no more interested in the performance 
of the decree and that he is not asking 
for an order for payment of the price by 
Mundhra, and delivery of the shzeres to 
him, we must take note of certain other 
orders made by the trial Court. By 
those orders Mundhra was directed to 
pay Rs. 86,60,000/~ to the Receiver within 
a fortnight from the date of the order, 
and the shares and . the transfer deeds 
were to be made over by the Receiver 
to Mundhra’s Solicitor , after a fortnight. 
Therefore it is clear that no time limit 
was fixed within which the shares and 
the transfer deeds were to be made over 
by the Receiver to Mundhra’s Solicitor. 
If Mundhra paid the price of the shares 
to the Receiver, the Receiver was to 
forthwith make over the same.to the 
appellant’s solicitors. If this order is to 
be carried inte effect it would mean that 
the purchaser would pay the price with- 
out receiving the shares and the transfer 
deeds, and if for one reason or another the 
Receiver cannot deliver the sheres in 
terms of the order, the consequences will 
be disastrous so far as the purchaser is 
concerned, because he would have parted 
with a large sum of Rs. 86,60,000/- with- 
out getting what he had bargained for. 
In our view the trial Court ought not to 
have made an order directing payment of 
price before delivery of the shares. The 
trial Court appears to have completely 
overlooked the fact that the Receiver 
could not deliver the shar2s in terms of 
its order, because a Receiver was appoint- 
ed by the Supreme Court ir. respect of the 
Shares which could not therefore in any 
event have been delivered ky the Receiver 
to Mundhra unless the Receiver appoint- 
ed by the Supreme Court was discharged 
or unless that Receiver cbtained neces- 
sary directions from the Supreme Court 
to deliver the shares to Mundhra, in terms 
of the order of the trial Court. 


62. The second matter in the 
order to which we should refer is the 
direction that Mundhra will take delivery 
of the shares from the Receiver subject 
to the decrees that have been passed 
against him and subject to the orders of 
attachment that have -been levied by the 


-ereditors on the decree for specific per- 


formance or on the benefits thereat, 


$3.:. The order for attachment 
dated April 10, 1964 and November 30, 
1964, has been set out at page 22 of 
Part I of the Paper Book. I set out below 
the relevant portion of the orders:-— 
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“Whereas you the said Shri Haridas 
Mundhra ...... have failed to satisfy 
the decree ..... it is ordered under the 


provisions of Order 21, Rule 53 of the 


Code of Civil Procedure. that you the 
said Shri Haridas Mundhra be and you 
are hereby prohibited and restrained until 
the further orders of. this Court from ali- 
enating, transferring or in anyway. charg- 
ing your right title and interest - in the 
decree of this Court made in the said Suit 
No. 600 of 1961 and dated February 25, 
1964, or from obtaining satisfaction there- 
of and you the said Mary Theresa 
Turner,.,.... 

64. AsI read the above order, 
apart from ‘other things it is clear that 
Haridas Mundhra was prohibited and res- 


trained from obtaining satisfaction of the. 


decree. This restraint order is an impe- 
rative bar on Haridas Mundhra’s obtain- 
ing satisfaction of the 
favour. The trial Court in directing him 


to pay the money and take delivery of the. 


shares violated a “mandate of this Court 
issued earlier, and this in our view the 
trial Court ought not to have done. The 
direction in the order of the trial Court 
that Mundhra will take the shares sub- 
ject to the subsisting. orders of attach- 
ment is no compliance with the: restraint 


order, but is a clear violation of the same. ` 


If Mundhra is allowed to take the shares 
upon payment of the money, that would 
be nothing other than obtaining satisfac- 
tion of the decree in his favour, which he 
was restrained from doing; and the pro- 


vision In the order that he is to take the... 


shares subject to the orders of attach- 
ment, in our view, is an altogether mean- 
Ingless and useless appendage to’ the 
order. Mr. Mukherjee was right in his con- 
tention that the orders of attachment 
constituted a bar to Mundhra’s obtaining 
satisfaction of the decree. But it cannot 
be overlooked that his client has prayed 
for variation or vacating the attachment 
orders and the stay order dated March 2, 
1964. The trial Court further went. on 
to direct that the stay order issued by 
Ray J. on March 2, 1964, stands vacat- 
ed: and liberty was given to the -Certifi- 
‘eate Officer or the Tax Recovery Officer 
to take such legal steps as may be thought 
best. This again the trial Court had no 
jurisdiction to do. The trial Court was 
by no means sitting in appeal over the 
order dated March 2, 1964, nor was. it 
= application for a review . of that order. 
The 
tion to vacate the order in ancillary pro- 
ceedings. 


decree in this suit. In our view, the 
learned Judge had no jurisdiction to make 
an order ‘rescinding the decree.. 

65. There is one other matter“ “in 
which the trial Court fell into a. gravé 
error. A Receiver was appointed to re- 


decree in his 


deeds by him. 


‘on. behalf. of the share-holders 


Court in our view had no jurisdic- 


‘The trial Court was also in. . 
error in making. an order- rescinding the’ 


` shares, ` 


A. I. R. 
ceive the purchase price from. Mundhra 
and to deliver 51% shares of the com- 
pany, together with the ‘transfer deeds 
duly executed, to Mundhra’s Solicitors. 
At the time this order was made the 
Supreme Court had appointed a Receiver 
of these shares, and such Receiver was 
holding the shares pursuant to the orders 
of the Supreme Court. In that state of 
things the trial Court,-in our view, had 
no jurisdiction to direct the Receiver ap- 
pointed by it to deliver the shares and 
the transfer deeds to Mundhra’s Solicitors. 


66. Mr.. Deb frankly and fairly 


conceded that such an order could not be . 


made as the Receiver appointed by the 
Supreme Court was holding the shares 
under orders of the Supreme Court. But 
as I said earlier, having regard to the 
submissions made. by counsel for the ap- 
pellant, that his client was: no-more inte- 


rested in performance of the decree, it is 


not necessary for us to go into the vari- 


-ous directions given by the trial Court 


regarding -appointment of Receiver, pay- 
ment of the purchase price to him and 
delivery of the shares with the transfer 


67. I now- proceed to refer to 
several other matters which were can- 
vassed before us. The first-of-such mat- 
ters is the order dated July 13, 1966, ap- 
pointing Receiver of the shares in the 
suit filed by the company for enforcement 
of his lien (Suit No. 2005 of 1965). This 
order was referred to by counsel for the 
appellant in support of his. contention 
that there was no substance in the objec- 
tion raised by Mundhra that the shares 
could not be taken by him as the com- 
pany was claiming a lien on these shares 
and for enforcement of that lien had in- 
stituted Suit No. 2005 of 1965 . in this 
Court. - . 

68. In the first. place, it was argu- 
ed by counsel for the. appellant that the 
claim for lien advanced by the company 
was inspired and instigated by Mundhra, 
who was virtually in absolute control of 
the :company as he was--owner of 49% 
of’ the shares, and controlled the voting 
rights with regard-to the remaining 51%. 
Tt was ‘therefore . submitted: that since 
Mundhra was a party to the agreement 
which provided that the company would 
be entitled to pay the. income-tax’ dues 
of the 
vendor: under Section 23(A) of the Indian 
Income-tax Act a sum to the extent -of 


- Rs. 46,00,000, he knew that the liability 


to the Income-tax Authorities was to be 
cischarged by the company. It-.was fur- 


‘ther argued that he knew that the claim 
. for lien was false and indeed this claim 


was inspired by him so that he might not 
be. called upon to -take delivery of - the 
‘Tt was- next argued that since he 
was in full control- of the company by, 


‘virtue of his share-holding and the decree 
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of injunction he could have and he should 
have compelled the company to vith- 
draw its claim for lien, even assuming 
that the claim for lien was a legal claim 
which the company was entitled to en- 
force and which it was seeking to entorce 
independently of the wishes of Munchra. 


69. It was in connection with the 
contentions mentioned above that Mr. 
Mukherjee submitted that in spite oi the 
claim for lien, the order dated Jule 13, 
1966, by which a Receiver was appointed 
of the shares, provided that the Receiver 
would be at liberty to tender the skares 
to Mundhra free from lien. claimed by 
the company, and if Mundhra paid the 
price and took delivery. of the shares the 
company’s lien, if. any, would shift tc the 
money to be paid to the Receiver It 
appears that in the copy of the ners 
furnished to the company the word ‘ 
was dropped from the following po-tion 
of the: order: 


“Jf Haridas Mundhra takes ihe shares 
on payment of the price dirécted to be 
paid under the specific performance de- 
cree or under the directions of the Court 
of appeal in that event the lien, if any, 
as claimed by the plaintiff company will 
shift on to the pone which the Reesziver 
will receive 


Shortly after the ee was mada the 
matter was mentioned on behalf of the 
Company before A. N. Sen J.. (who made 
the order) on the ground that the word 
“or” which was not in the copy of the 
minutes furnished to the company skould 
not be inserted in the order. But the 
learned Judge refused to make the varia- 
tion and made it clear that the word “or” 
should be there in the order. The rele~ 
vance of this controversy regarding the 
word “or” is that if tha word “or? is 
omitted the order would mean that Hari- 
das Mundhra might take the shares under 
the specific performance decree onlr if 
so required by the Court of appeal. On 
the other hand if the word “or” remains 
it would mean that Mundhra might take 
the shares either under the specific per- 
formance decree or under the direccions 
of the Court of appeal. In other words, 
it was not incumbent upon Haridas Mun- 
dhra to obtain directions of the Court 
of appeal in order to take the skares 
under the specific performance decree. 
On the basis of the order that- the word 
“or” was there as Sen J., said it ought 
to be and should remain, Mr. Mukherjee 
contended that if Mundhra was aal 
ready and willing to take the shares he 
could have taken the shares under this 
order free from lien altogether. But 
since he did not.choose to do so; such con- 
duct on his part was clear evidence of 
the fact that he was not ready and w#ling 
to take.the shares and that the claim: for 
lien was set up by him as a mere device 
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to avoid taking delivery of the shares 
under the decree. 

70. The above contention cn be- 
half of counsel for the appellant seems 
attractive but on a closure scrutiny it 
appears to be without any merit. In the 
first place Mundhra was not a party in 
Suit No. 2005 of 1965 in which tke Re- 
ceiver was appointed and directions were 
given to the Receiver to deliver the 
shares on receipt of the moner from 
Mundhra. In the second place the order 
dated July 13, 1966, was appealed against 
and the Division Bench set- aside the 
order except to the extent that the Re- 
ceiver was to continue to remain in pos- 
session of the shares. The appeal was 
disposed of more than a y2ar afterwards 
and there was no stay of operation of the 
order. But Mr. Deb contended tkat the 
order itself being under appeal, his client 
could not. be expected to pay a large sum 
of Rs. 86,60,000/- in obedience to the 
order which indeed was later on sei aside. 
The third ground on which a gocd deal 
of emphasis was laid by Mr. Deb and 


-which seems to us to be of great force, 


is that in the first part of the order dated 
July 13, 1966, the Receiver was given 
liberty to tender the shares to Haridas 
Mundhra if so required by the Ccurt of 
appeal. It was argued by Mr. Ded that 
at no stage directions were obtained from 
the Court of appeal to enable the Re- 
ceiver to tender the shares in terms of 
the order dated July 13, 1966. It seems 
to us that the Receiver could tender 
shares to Mundhra in terms of the order 
of July 13, 1966, only if ne was so re- 
quired by an order of the Court of ap- 
peal, but no such order was obtained 
and therefore the Receiver could not ten- 
der the shares to Haridas Mundhra merely 
in terms of the order of July 13 1966, 
in the absence of any order or di-ection 
from the Court of appeal. Our view on 
this question is uncalled for having re- 
gard to the position taken up by the 
appellant, as noticed by me earlie>, that 
he was no more interested in performance 
of the specific performance decree and 
that he would have either rescission of 
the contract or nothing at all: bu- since 
a good deal of emphasis was laid by 
counsel for both the parties on the order 
dated July 13, 1966, and the corfusion 
created by the word “or” in that order, 
ĮI felt it necessary to deal with this ques- 
tion. This disposes of all the quastions 
canvassed before us by counsel for the 
appellant and the respondent No. 1. 


71. I shall now briefly note the 
contentions of counsel: for the other res- 
pondents. Mr. Dipak Sen, counsel for 
the respondent No. 10, contended that the 
respondent No. 1 was indebted tə the 
Income-tax Department. to the extent of 
Rs. 1,44,74,591.23. He ‘argued that the 
decree obtained by the respondent No. 1 
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had been attached by his client and in 
furtherance of that attachment, an order 
of stay of execution was made by this 
Court on March 2, 1964. He submitted 
that the trial Court was in error in vacat- 
ing this stay order as the trial Court had 
no jurisdiction to vacate the same and 
such vacation would have the effect of 
depriving the Revenue Authority of valu- 
able rights. I have already dealt with 
this question earlier in this judgment, 
and it is not necessary to add anything 
more to what I have said earlier. 

72. Mr. Goho appearing for the 
respondent Nos. 7 and 8 submitted that 
he had no objection to the order made by 
the Court below. 


73. I now proceed to deal with the 
cross-objection filed by the respondent 
No. 1. The first ground in this cross- 
objection is that the respondent No. 1 
was always ready and willing to carry 
out his obligation under the decree in 
Suit No. 600 of 1961 and therefore the 
application out of which this appeal arises 
should have been dismissed. The other 
grounds of cross-objection, have already 
been advanced by counsel for the respon- 
dent No. 1 in arguing the appeal and it is, 
therefore, not necessary for me to deal 
with the cross-objection any further. 


74. In the result and for the rea- 
sons mentioned above the appeal and the 
cross-objection are allowed in part. The 
judgment, except in so far as it has been 
held that the application is not barred by 
res judicata or principles analogous 
thereto and that the application is not 
maintainable under Section 28 of the 
Specific Relief Act 1963, and the order 
in its entirety, are set aside and the ap- 
plication is dismissed. In the facts of 
this case the parties are to bear and pay 
their own costs in the Court below and 
also in this Court. 

S. K. MUKHERJEA, J.:— 75. I 
agree. 

Appeal and cross-objection 
partly allowed.. ; 


AIR 1971 CALCUTTA 202 (V 58 C 36) 
P. N. MOOKERJEE AND AMIYA 
KUMAR MOOKERJL JJ. 


Sm. Gita Debi Bajoria, teers v. 
Harish Chandra Saw Mill and others, 
_ Opposite Parties. ` 

Civil Revn. No. 1013 of 1970, D/- 8-7- 
1970. 

Court-Fees and Suits Valuations — 
Court-Fees Act (1870), S. 7 (iv) (co) — On 
plaint allegations that plaintiff was in 
possession of. disputed property and the 
only. thing she needed was declaration 
that impugned documents were null and 
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(Prs. 71-75)-[Prs. 1-3] Gita Debi +. H. C. Saw Mill 


A.I. R. 


void and of no effect, Court-fee need not 
be paid under S. 7 (iv) (c). AIR 1923 Cal 
362, Relied on. (Para 1) 


Cases Referred: Chronological Paras 
(1923) AIR 1923 Cal 362 (V 10) = 

37 Cal-LJ 499, Umarannessa Bibi 

v. Jamirannessa Bibi 


- Ram Prosad Das. for Petitioner; Lala 
Hemanta Kumar and Narattom Chatter- 
jee, for Opposite Parties Nos. 1 to 7. 


ORDER:— This Rule was obtained 
by the petitioner against an order of the 
learned Additional Subordinate Judge fix- 
ing the valuation of the suit for the pur- 
pose of court fees at Rs. 15,000/- and di- 
recting amendment of plaint and register 
accordingly and directing the petitioner- 
plaintiff to file deficit court fees within a 
certain time. The petitioner-plaintiff filed 
the present suit for a declaration that cer- 
tain documents were not binding on her 
and were null and void upon the footing 
that they were not documents, intelligently . 
executed by her. The suit was valued in 
the plaint at-Rs. 15,000/- for the purpose 
of jurisdiction, the plaintiffs claiming 
that she was not obliged to ` make, in 
the circumstances, any prayer except for 
a declaration, as noted above, and she 
paid a court-fee of Rs. 20/- on the plaint, 
treating it as a declaratory suit. The 
above position was contested by the de- 
fendant but the learned Additional Sub- 
ordinate Judge was of the view that the 
suit was one, governed by Section 7{(iv) 
(ce) of the Court-Fees Act, and that, for 
the purpose of court-fees and jurisdic- 


- tion, the value should be Rs. 15,000/- 


and, accordingly, he directed necessary 
amendments of the plaint and register 
and further directed the plaintiff to put 
in the deficit court-fees on that basis. 
We have looked into the plaint and we 
are satisfied that, whatever other defects 
the plaint may be suffering from, the 
question of court-fees on the plaint, as it 
stands, should be decided in favour of the 
plaintiff. On the plaintiff’s allegations in 
the plaint. she was in possession of the 
disputed property and the only thing she 
needed was a declaration that the im- 
pugned documents were null and void 
and of no effect, pleading, in- substance, 
that they were not her documents at aill.| 


2. In the view of the matter, we 
are inclined to hold, on the authority of 
the decision of this Court, reported in 
Umarannessa Bibi v. Jamirannessa Bibi, 
37 Cal LJ 499 = (ATR 1923 Cal 362), that, 
on the plaint, as it stands, the court-fees, 
paid by the plaintiff, should be accepted 


-as sufficient. 


3. .We would, accordingly, make 
this Rule absolute, set aside the impugn- 
ed order of the learned Additional Sub- 
ordinate Judge. and direct’ that the issue 
of court-fees be decided in the plaintifi’s 
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favour and the suit will proceed on that 
footing in accordance with law. 

4, Let the disposal of the suit be 
expedited as much as possible and lət it 
be disposed of, if possible, within a year 
from this date. 


5. Let the ee go down tc the 
Court below as quickly as possible. 


` There will be no order for costs in 


this Rule, 
Rule made absclute. 


‘AR 1971 CALCUTTA 203 (V 58 C 37) 
A. K. SINHA AND B. BANERJI, JJ. 


Bibhuti Bhusan Dey, Petitioner v. 
Bankim Chandra Ghosh and others, Op- 
posite Parties. 


Civil Revn. No. 129 of 1968, D/- 20-7- 
3970. 

(A) Civil P. C. (1908), O. 21, R. £0 — 
For setting aside sale in execution, be- 
sides the inadequacy of price, petitioner 
has to establish that he suffered substan- 
tial injury thereby. (Para 5) 

Sale price of Rs. 8090/- in respeet of 
disputed property as against J. D.’s velua- 
tion of Rs. 25000/- and. decree-holier’s 
valuation of Rs. 5000/- in sale proclama- 
tion is not an inadequate price causing 
substantial injury to J. D. (Para 5) 


(B) Civil P. C. (1908), O. 21, R. 56(4) 
(as amended in Calcutta) — It is not ob- 
ligatory on executing court to determine 
value of property. AIR 1954 Cal 492, 
Relied on. (Para 6) 


Cases Referred: Chronological Faras 


(1971) AIR 1971 Cal 87 (V 58) = 74 
Cal WN 469, Sisir Kumar Mukher- 
jee v. Kanyal al Jhewar 
(1970) AIR 1970 SC 1880 (V 57) = 
ae -1 SCJ 893, Budhan Singh vV. 
Bux 
(1968) IR (1968) 1 Cal 43, Pankaj 
Kumar Pakhira v. Nanibala 
Pakhira 7 
(1967) 71 Cal WN 649, Prabodh 
Chandra pence v. Pashupati 
-Mukherje 
(1964) 67 Cal WN 1072, Bipin Behari 
Baidya v. Surya Kanta Jana 
(1956) ATR 1956 Cal 59 (V 43) = 
59 Cal WN 1082, Manmatha Nath 
Chakravorty v. Sachindra Kumar 
Chakravorty 5 
(1954) ATR 1954 Cal 492 (V 41) = 
ILR (1955) 1 Cal 377, Gayaprasad 
v. Seth Dhanrupmal Bhandari 6 
(1945) ATR 1945 PC 67 (V 32) = 
ILR 1945 Mad _ 601, Maruda- 
nayagam Pillai v. Manickavasa- 
kam Chettiar 5 
(1875) 25 Ind App 46 = 2 Cal WN 


550 (PC), Sadatmand Khan v. 
Phul Kuar 5 
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Bibhuti Bhusan v. Bankim Ckandra (A. K. Sinha J.) 
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Monomohan Mukherjee. for Petition- 
er; Ramendra Nath Dutta and “viadan 
Mohan Goswami, for (No. 1) and Rabin- 
dra Nath Choudhuri (for No. 2), fer Op- 
posite Parties. 


A. K. SINHA, J.:— This Rule was 
obtained by the judgmert-debto: peti- 
tioner against an appellate order refusing 
to set aside an auction sale under O. 21, 
Rule 90 of the Code of Civil Procedure, 
—the judgment being one of affirrnance. 


2. The petitioner is one cf the 
judgment-debtors and it is alleged in his 
petition under Order 21, Rule 90 of the 
Code of Civil Procedure that the disputed 
property was not properly described in 
the sale proclamation which was fraudu- 
lently suppressed and, on account of such 
suppression, the property has been sold 
at an inadequately low price resulting in 
substantial injuries to the petitioner. The 
opposite party No. 1 is the auction-pur- 
chaser and the opposite party No. 2 is 
the decree-holder. Both of them opposed 
this application. 


3. The executing ccurt dismissed 
the application on the view that none of 
the grounds taken were proved. Dn a 
finding that at the time of the issne of 
the sale proclamation both parties gave 
their own valuation as to the property 
sold and according to the proviso to 
cl. (e), sub-rule (2) of Rule 66 of Order 21 
of the Code of Civil Procedure the sale 
proclamation was published with both the 
valuations namely, Rs. 5000/- by the de- 
eree-holder and Rs. 25000/- by the judg- 
ment-debtor and, accordinzly, th= sale 
proclamation was duly served and not 
suppressed. It was further found that 
the property was sufficiently described 
with all the necessary details ard the 
omission to mention in the sale proclama- 
tion the number of rooms was not at all 
material nor it could be held that tke said 
defect misled the prospective buyers in 
any way and the property was nat sold 
at an inadequately low prica. 


4. - On appeal the appellate court 
agreed with the findings of the executing 
court on the view that the petitioner fail- 
ed to prove the actual market value of the 
property on proper and sufficiens evi- 
dence and, in any event, the price of 
Rs. 8000/- at which the property was 
sold was not “a grossly inadequate price.” 
and, therefore, did not constitute any 
material irregularity or fraud in pub- 
lishing or conducting the sale. Thə cor- 
rectness of this decision has been chal- 
lenged before us in the instant revision 
case. 


5. The main grievance, as pressed 
by Mr. Monomohan Mukherjee, learned 
advocate for the judgment-debtor-appel- 
lant-petitioner is that the value of the 
disputed property at the material time 
would be Rs. 25,000/- and there is no 
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doubt that Rs. 8,000/- at which the pro- 
perty was sold was ‘shockingly a low 
price’ and this by itself would constitute 
a fraud on the part of the decree-holder 
ir. publishing or conducting the sale. In 
support of this contention, reliance was 
placed on several decisions of this Court 
namely, 74 Cal WN 469 = (AIR 1971 Cal 
87). Sisir Kumar Mukherjee v. Kanyalal 
Jhewar; -(1967) 71 Cal. WN 649, Prabodh 


Chandra Mukherjee v. Pashupati Mukher-. 


jee; (1964)-67 Cal WN 1072, Bipin Behari 
Baidya v. Surya Kanta Jana, and. 59 
Cal WN 1082 = (ATR. 1956 Cal 59), Man- 
matha Nath Chakravorty v. ` Sachindra 
Kumar Chakravorty. All these decisions, 


it will appear, are mainly dependent upon. 


the pronouncement of the Judicial Com- 
mittee, reported in ILR 1945 Mad 601 = 
(ATR 1945 PC 67) Marudanayagam Pillai 
v. Manickavasakam Chettiar and also the 
case reported in (1875) 25 Ind App 146 
(PC), Sadatmand Khan v. Phul Kuar. 
The principle indicated in these decisions 
ïs unopposed. But all these decisions are 
distinguishable from the instant case be- 
fore us on facts. We are not impressed 
with the arguments of Mr. Mukherjee 
that the sale price’ of Rs. 8,000/- as against 
Rs. 25000/- given by the judgment-debtor 
in the sale proclamation is such an inade- 
quate price as to constitute fraud on the 
part of the decree-holder in collusion. with 
the auction-purchaser or a fraud commit- 
ted on the Court. Both the courts have 
come to a concurrent finding of fact, we 
think rightly, that the price of Rs. 8,000/- 
in respect of. the disputed properties was 
not an inadequate price— e—“not to speak of 
a grossly inadequate price. Moreover, 
we fully agree, as has been held by the 
appellate court, that mere inadequacy of 
price is not enough. Petitioner. has to 
establish causal connection between fn- 
adequacy of price and material irregular- 
ity or fraud by direct òr substantial evi- 
dence. In this case, the decree-holder is 
an institution like the Life Insurance Cor- 
poration of India and the auction-purcha- 
ser is a private individual residing af 
Baranagar. There is no and there could 
not be any suggestion of collusion be- 
tween them. ...” ` We fully endorse the 
conclusion of the appellate court that the 
lpetitioner has failed to prove material 
irregularity or fraud in publishing the 
sale proclamation and to establish that 
the disputed property was sold at a 
grossly inadequate price leading him fto 
substantial injury. 

6. The other contention raised by 
Mr. Mukherjee is that, in any event, it 
was clearly obligatory on the executing 
court to determine the valuation of the 
property at least on consideration of cer- 
tain counterfoil of rent receipts produced 
by the petitioner under sub-rule. (4), 
Rule 66 of Order 21 of the Code. In our 


opinion, this contention cannot be sup- 
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ported in law; for in view of the Calcutta 
Amendment which was already in force at 
the material time “it shall not be neces- 
sary for the court itself to give its own 
estimate of the value of the property but 
the proclamation shall include the § asti- 
mate, if any, given by either or both of 
the parties.” That this is the position in 
law is supported by a decision of Division 
Bench of this Court as relied on by the’ 
learned advocates. Mr. Dutt and Mr. 
Choudhury on behalf of the Opposite 
Parties (Gayaprasad v. Seth Dhanrupmal 
Bhandari, ILR (1955) 1 Cal 377 = (AIR 
1954 Cal 492) ). So the argument of Mr. 
Mukherjee in support of this contention 
has really no- substance. 

7. Lastly, it has been. contended 
by Mr. Mukherjee that this Court - has 
inherent power to interfere in matters re- 
lating to question as to whether there 
was material irregularity or fraud in pub- 
lishing or conducting the sale and he 
relies on ILR (1968) 1 Cal 43, Pankaj 
Kumar Pakhira v.. Nanibala Pakhira. 
Here again, the facts are entirely distin- 
Buishable. The question arose in this 
case as to whether, in a case of fraud, 
irrespective of the question of limitation 
the Court could interfere by setting aside 
an auction sale held in execution of a 
decree. It was held that court’s power 
in this direction was unfettered. We do 
not think that this case has any bearing 
to the questions involved in the facts and 
circumstances of the present case. Mr. 
Mukherjee also has argued that if we dis- 
agree with the decision of the Division 
Bench, we should refer the matter to a 
large Bench and he has relied on a ar 
sion of the Supreme Court in (1970) £ 
SCJ 893 = (AIR 1970 SC 1880), Budhan 
Singh v. Nabi Bux. We do not think it 
necessary to consider this point for on 


_ Facts we find that there is no case for the 


Petitioner in the present application for. 
revision. 


8. Accordingly, 
charged but 
costs. 

Let the records go down as quickly as 
Possibie. ; 
B. BANERJI, J.:-— © 9. I agree. 

"+ Rule discharged, 


this Rule is dis- 
we make no order as to 


p — pR San 


AR 1971 CALCUTTA 204 (V 58 C 38) 
AMIYA KUMAR MOOKERJI, J. 
Bhaktipada Majhi, Petitioner v. Sub- 
Divisional Officer, Kalna and others, Op- 
posite Parties. 

Civil Rule No. 1960 of 1967. D/- 16-12 
1970. 

(A) Limitation ‘Act (1963), S ad 

‘Sufficient cause’ — There should bee no 
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negligence or inaction or want of bona 
fides on the part of petitioner —— Whole 
of delay must be explained. AIR 1962 SC 
361 & (1890) ILR 13 Mad 269, Rel. cn 

(Paras 6 io 10) 


Sufficient cause is condition precedent 
for exercise of discretion by Court wnder 
Section 5 of the Act. Where a pecition 
for condonation of delay in filing aspeal 
contained no material as to when copies 
of judgment and decree were applied for 
and received or when memorandum of 
appeal was drafted and delivered to >arty 
except a bare statement that copies were 
received late and due to oversight of 
agent of appellant the papers were not 
sent to pleader in time, it. was held that 
no cause, not to speak of sufficient zause 
was made out to condone delay. 

(Paras 6 to 10) 

(B) Civil P. C. (1903), S. 115 — Low- 
er Appellate Court by wrong, improper 
-and judicially unsound exercise of dis- 
cretion under S. 5, Limitation Act. ad- 
mitting appeal —— Order can be set aside 
in revision as it acted illegally and with 
material irregularity in exercise of juris- 
diction. (1890) ILR 12 All 461 (483) (FB) 
& (1948) 1 All ER 343 (345), Rel. or. 

(Paras 11, 12) 
Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 222 (V 55) = ` 
(1967) 3 SCR 774, Sarpanch 
ao Gram Pancha‘ yat v. Ram- 


gir 
(1962) ATR 1962 SC 361 (Vv 49) = 
(1962) 2 SCR.762, Ramlal v. Rewa 
Coal Fields Ltd. 3. 6, 7 
(1954) ATR 1954 SC 411 (V 41) = 
1955 SCR 140, Dinabandhu Sahu 
v. Jadumoni Mangaraj 
(1948) 1948-1 All ER 343, Bellenden 
v. Satterthwaite 
(1890) ILR 12 All 461 = 1890 All WH 
ae (FB), Bechi v. Ahsanullah 


(1890) ILR 13 Mad 269 (FB), Krishna 
v. Chathappan 


Chandra Nath Mukherjee, for Peti- 
tioner: Chandi Das Roy Choudhury and 
S. K. Kar, for Opposite Parties. 
ORDER:— This Rule is dirzcted 
against the order of the learned addi- 
tional District Judge, Burdwan, cor.don-< 
ing the delay in filing the opposite perty’s 
appeal under Section 5 of the Limitation 
Act. 
2. The petitioner obtained a 
money decree against the opposite party 
in a money suit. The opposite party 
preferred an appeal against the saic de- 
cree but the said appeal was filed 23 days 
beyond the prescribed period of limita- 
tion. Accordingly, an application, pur- 
ported to be under Section 5 of the Limi- 
tation Act, was filed, praying for cordon- 
ing the delay on the ground that the re- 
cords of the case along with cer-ified 


Bhaktipada v. S. D. O., Kalna (A: K. Mookerii J.) [Prs, 1-7]: 
‘eopies of the judgment and decree which 
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were received late, could not be sent to 
the Government Pleader in time for fil- 
ing the appeal, through sheer oversight 
of the dealing assistant.. The learned 
Additional District Judge consider2d the 
above ground shown as sufficient and the 
delay of filing the appeal was condoned. 
The petitioner, being aggrieved against 
the said order, moved this Court and ob- 
tained the present Rule. 


3. Mr. Mukherjee, appearing for 
the petitioner in support of the Rule, con- 
tended that the learned Additional Dis< 
trict Judge had acted illegally and with- 
out jurisdiction in condoning the delay 
in the instant case inasmuch as no suffici~ 
ent cause has been made out for net filing 
the appeal within time. He furth=r con- 
tended that the delay covered by the 
period between the last day preserihed 
for filing the appeal and the day om which 
the .appeal was actually filed, has not 
been explained. Accordingly, the cpposite 
party’s application for condoning the de- 
lay ought to be dismissed on that ground 
alone. In support of his contenticns, Mr, 
Mukherjee referred to the decisior of the 
Supreme Court in Ramlal v. Reva Coal 
Fields, AIR. 1962 SC 361. 


4. In condoning the delay under 
Section 5 of the Limitation Act, the 
Court should consider that by labse of 
time a legal right has besn accrued to 
the decree-holder and that right should 
not be disturbed light-heartedly without 
sufficient cause, but, if sufficient cause is 
shown, the Court has ample discretion to 
condone the delay. 


‘5 So -the only point to be consi- 
dered is, whether sufficient canse has 
been made out by the . opposite party 
in his application which enables th2 Court 
to exercise its discretion under Section 5 
of the Limitation Act. 


6. The Full Bench of the Madras 
High Court has laid down in Krishna v. 
Chathappan, (1890) ILR 13 Mad 269 (EB). 
that the words “sufficient cause” should 
receive a liberal construction so as to ad- 
vance substantial justice where nc negli- 
gence, nor inaction, nor want of bona 
fides is imputable to the appellant. That 


. decision received the approval of the 


Supreme Court in Dinabandhu Sahu v, 
Jadumoni Mangaraj.. AIR 1954 SC 411 at 
p. 414; (AIR 1962 SC 361 at p. 363) and 
Lonard Gram Panchayat v. Ramgiri, AIR 
1968 SC 222. at p. 223. 


7 In AIR 1962 SC 361, the Sapreme 
Court has held that in showing the “suffi- 
cient cause’ for condoning the delay, 
the party may be called upon to 2xplain 
for the whole of the delay covered by 
the period between the last day prescrib- 
ed for filing the appeal anc the dav when 
the appeal was actually filed, 
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8. Now, in justifying the conduct 
of the party and his agent—dealing assis- 
tant, what materials do I find from the 
records which constitute “sufficient 
cause’? It is not known what was the 
last date for filing the appeal; when | the 
application was made for certified copies 
of the judgment and decree; and on what 


date they were received; on what date. 


papers were delivered to the Government 
Pleader; when the memorandum of ap- 
peal was drafted and delivered to the 
appellant or its dealing agent? There 
was no explanation of the delay between 
the last day of limitation and the day on 
which the appeal was filed as required 
by the above decision of the Supreme 
Court. Besides the bare . statement that 
records of the case along with the certi- 
fed copies of the decree were received late 
and due to oversight of the dealing as- 
sistant of the appellant the papers were 
not sent to the Government Pleader in 
time, there were no relevant materials, no 
explanation. nor even there was any 
effort to explain the delay of each day 
that lapses beyond the period prescribed 
by the Limitation Act. 

9, So, it can hardly be said that 
there is no negligence on the part of the 
opposite party. No bona fides can also 
be imputed to him. I find, that in utter 
carelessness and callousness the petition 
for the condonation of delay has been 
drafted wherein no cause, not to speak 
of any sufficient cause, has been made 
out. 

10. It is true that what constitutes 
“sufficient cause” depends on a reference 
to the circumstances of each case, but 
each case must, nevertheless, be explain- 
ed as to its own circumstances to see 
whether they make it fall within or with- 
out the lines of the general rule. In my 
opinion upon the materials on record, 
no “sufficient cause” has been made out 
in the present case and the Court of Ap- 
peal below has improperly exercised its 
discretion in condoning the delay under 
Section 5 of the Limitation Act. 

1. Normally this Court is reluct- 
ant to interfere in revision with the discre- 
tionary orders passed by the Subordinate 
Courts. But when such discretion is not 
exercised judicially, this Court would be 
justified in interfering with it, as has 
been observed by a Full Bench of the 


Allahabad High Court in Bechi v. Ahsan-. 


ulah Khan, (ILR 12 All 461 at p. 483), 
it is the duty of the Second Appellate 
Court to- see whether the duty thus cast 
upon the Judge of the lower Appellate 
Court has been properly discharged by 
him, and to interfere if by a wrong, im- 
proper and judicially unsound exercise 
of discretion under Section 5 of the Act, 
he has admitted an appeal which was 
barred by limitation. To hold otherwise 
would be to confer an amount of finality 


_ cient cause” is not proved. 
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and conclusiveness upon the adjudication 
of District Judges in this respect which 
the law could never have intended for 
the logical result of such a view would 
be to paralyse the hands of this Court. 


12, The proof of “sufficient cause” 
is the condition precedent for the exercise 
of discretion by the Court under Sec- 
tion 5 of the Limitation Act. If “suffi- 
the Court 
needs nothing further to do but dismiss 
the petition for condonation of delay. It 
was remarked by Lord Asquith in Bellen- 
den v. Satterthwaite, (1948) 1 All ER 343. 
at p. 345 “we are here concerned with 
judicial discretion, and it is of the essence 
of such discretion that on the same evi- 
dence two different minds might reach 
widely different decisions without either 
being appealable. It is only. when the 
decision exceeds the generous ambit 
within which reasonable disagreement is 
possible, and is, in fact, plainly wrong 
that an appellate body is entitled to inter- 
fere.” In the instant case. I am of opin- 
ion that the discretion exercised by the 
lower Appellate Court is plainly wrong 
and as such I am justified to interfere 
even with the discretionary order passed 
by the Court of Appeal below. Accord- 
ingly, I hold that the learned Additional 
District Judge has failed to exercise his 
discretion judicially; thereby acted -ille- 
gally and with material irregularity in 
exercise of his jurisdiction and his order 
must be set aside. 


13. In the result, this Rule is 
made absolute. The impugned order of 
the learned Additional District Judge is 
set aside. There will be no order for 
costs. 

Revision allowed. 


AIR 1971 CALCUTTA 206 (V 58 C 39) 
PRADYOT KUMAR BANERJEE, J. 


Calcutta State Transport Corporation, 
Petitioner v. First Industrial Tribunal, 
West Bengal and others, Respondents. 

C. R. 1081 (W) of 1964, D/- 29-5-1970. 

Road Transport Corporations Act (64 
of 1950), S. 30 — Section is no bar to 
Industrial Tribunal entertaining employ- 
ees’ claim for bonus as the provisions of 
the Act have no relevancy in regard to 
payment of bonus. (X-Ref—Industrial 
Disputes Act (1947). Sch. IO. Item 5). 
AIR 1961 SC 853 & AIR 1955 SC 110, Rel.. 
on. (Para 1) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 853 (V 48) = 

(1961) 2 SCR 995, Workmen of 
the Hercules Insurance Co. Lid. 
v. Hercules Insurance Co. Ltd., 
Calcutta nl 
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(1957) ATR 1957 SC 119 (V 44) = 
1957 SCR 33, Baroda Borough 
Municipality v. Its Workmen 1 


S. C. Bose, for Petitioner; 5. K. 
Acharya, Ramen Banerjee, for Respon- 
dents. 


ORDER :— In this Rule the petition- 
er Calcutta State Transport Corporation 
challenges an order passed by the First 
Industrial Tribunal, West Bengal on 28th 
of June 1964. The respondent Wo. 3 
claimed profit sharing bonus from thé 
petitioner. The respondent No. 2 refer- 
red the matter to the First Industrial Tri- 
bunal, West Bengal, for adjudication 
issue being Bonus for the year 1960-61. 
At the hearing the petitioner raised a pre- 
liminary objection to the extent that: the 
Corporation is a statutory. Corporation; 
the fund of the Corporation can oniy be 
spent under the provisions of the Act, 
Section 30 of the Road Transport Corpo- 
rations Act does not permit payment of 
any amount as bonus and as such the 
reference is without jurisdiction. The 
preliminary point was decided against the 
petitioner and the petitioner moved this 
Court and obtained the present Rule. 
The short point for consideration in this 
case is whether in view of Section 30 of 
the Road Transport Corporations Ac: the 
petitioner Corporation can pay konus 
to its employees and whether the refer- 
ence is a valid reference. 5. 30 oz the 
said Act runs as follows: 


"Disposal of net profits:— After mak- 
ing provision for payment of interesi and 
dividend under Section 28 and for depre- 
ciation, reserve and other funds tnder 
Section 29, a Corporation may utilise 
such percentage of its net annual profit 
as may be specified in this behalf by the 
State Government for: the provisicn of 
amenities to the .passengers using the 
road transport service, welfare of labour 
employed by the Corporation and for 
such other purposes as may be prescrib- 
ed with the previous approval of the 
Central Government, and out of the 
balance such amount as may, with the 
previous approval of the State Govern- 
ment and the Central Government be 
specified in this behalf by the Corpora- 
tion, may be utilised for financing the 
expansion programmes of the Corporation 
and the remainder, if any, shall be made 
over to the State Government ‘for the pur- 
pose of road development.” 


While deciding the question the Tritunal 
held on the basis of the Supreme. Court 
decision reported in AIR 1961 SC 853 that 
the right: to claim bonus-has acquirad a 
status of legal right and it cannot be said 
that the reference is bad in view of Sec- 
tion 30 of the Road Transport Corpora- 
tions Act. The Road Transport Corpora- 
tions Act is silent on the question of pay- 
ment of the bonus. I think the Tritunal 


Kotrung Municipelity v. 


pal Act (15 of 1932), 


[Prs. 1-3] Cal. 207 


is right in holding that Section 30 cannot 
be read as a bar in entertaining the claim 
of the workmen for bonus because of the 
absence of the provision under the Road 
Transport Corporations Act for payment 
of the bonus to the employees and the 
provisions under the Act are not relevant 
consideration in regard to the payment ofi 
bonus. The principle laid down ir AIR, 
1957 SC at page 110 is applicable in this 
case also. The Supreme Court in that 
case held in the matter of Municipal Act 
and the claim of the bonus ‘cannot be de- 
feated by the provision of Municipal Act 
inasmuch as those provisions have no re- 
levancy in regard to the dispute regarding 
bonus. 

2. In that view of the mattar this 
Rule is discharged. There will 3e no 
order as to costs. All interim orders are 
vacated. 

3. Let the operation of the order 
be stayed for a period of six weeks from 


today. 
Rule discharged. 


Girija Prosad 


AIR 1971 CALCUTTA 207 (V 58 C 40) 
ARUN K. MUKHERJEA AND 
SABYASACHI MUKHARJI, JJ. - 
Administrator, Uttarpara Kotrung 

Municipality, Appellant v. Girija Prosad 
Paul and another, Respondents. 


A.F.O.O. No. 268 of 1969, D,- 
1970. ; 

(A) Municipalities — Bengal Munici- 
S. 155(4) — Notice 
of demand must be served by the tax 
collector personally —-Service by regis- 
tered post is not suffictent compliance. 
(1964) ILR 31 Cal 452, Overruled; (1954) 
58 Cal WN .410, Rel. on. (Para 5) 


(B) Municipalities — Bengal Munici- 
pal Act (15 of 1932), S. 156 — Levy by 
distress from occupier ` cannot ‘be struck 
down on the ground that it included claim 
for more than one year, that is, relating to 
barred period. Original Order No. 386 (W) 
of 1963. D/- 16-12-68 (Cal), Beversed; 
AIR 1934 Cal 501, Followed. (Fara 8) 
Cases Referred: Chronclogical Paras 


(1954) 58 Cal WN 410. Mritunjoy s 

Bhattacharjee v. -Ashutosh De 6 
(1934) AIR 1934 Cal 501 (V 21) = 

38 Cal WN 179, Jnanendra Bhu- | 

san Bakshi v. Naihati Municipality 8 
(1904) ILR 31 Cal 452, Bepin 

Chandra Biswas V. Corporation 

of Calcutta ` 

_ S. K. Rai Chaudhury and Biswa 
Ranjan Ghoshal, for Appellant; M. M 
Sen, Kanai Lal Khan (for Nos. 1 and 2) 
and Sunil K. Bose (for No. 3), for Res- 
pondents. - 
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SABYASACHI MUKHARS], J.:— 

In this appeal we are concerned with the 
right of the erstwhile Kotrung Munici- 
pality to realise, in the facts and circum- 
stances of this case, by distress, the alleg- 
ed dues on account of municipal tax for 
the period from Ist quarter of 1958-59 to 
the end of 4th quarter of 1962-63 and 
license fee for the period. from ist half 
of 1958-59 to the 2nd half year of 1962- 
63. It appears that holding No. 1, Shan- 
karipara Ghat Lane in Ward No. 1, Kot- 
rung, was originally acquired by the 
Corporation of Calcutta for the purpose 
of manufacturing bricks to meet the .re- 
quirements of the said Corporation of 
Calcutta. Subsequently, the Corporation 
of Caleutta leased out the said property 
and one Kishorimohan Banerjee, became 
a lessee thereof. It has been alleged that 
Sri Girija Prasad Paul, hereinafter, refer- 
red to as the petitioner No. 1 became a 
sub-lessee under the said Kishori Mohan 
Banerjee and it has been further asserted 
that he became a direct lessee under- the 


Uttarpara Kotrung Municipality in res- 


pect of the aforesaid holding. It has been 
further alleged that Friends’ Bureau, 
which is a registered partnership firm 
and hereinafter referred to as the peti- 
tioner No. 2; is working the brick field in 
the aforesaid holding since 1st -of Novem- 
ber, 1960, as a licensee under the. peti- 
tioner No: 1. The Corporation of Cal- 
cutta is-the owner of the aforesaid hold- 
ing in the records of the municipality. 
By a notification issued the Kotrung 
Municipality has been amalgamated with 
the Uttarpara Municipality and is 
known as Uttarpara Kotrung Municipa- 
lity, hereinafter reférred to as the appel- 
lant. By a notice dated 17th of July, 
1963 fixed in the aforesaid holding the 
- appellant purported to attach 1,25,000 
` bricks on account of the alleged arrears 
of holding rates in respect of the afore- 
said holding for the period from ist quar- 
ter of 1958-59 to the end-of the 4th quar- 
. ter of 1962-63 and for the alleged arrears 
òf licence fee for the period from. the 
first half of 1958-59 to.the end of the 
second half year-of 1962-63.. The . peti- 
tioners Nos. 1 and 2 are the.occupiers in 
respect of the aforesaid holding as con- 
-templated under the Bengal Municipal 
Act, 1932 and the. Corporation of Calcutta 
fs the owner thereof. The petitioners 
thereupon moved ‘this High Court under 
Art. 226 of the Constitution.. In the peti- 
tion it was alleged that in accordance with 
Section 132 of the Bengal..Municipal Act, 
1932 the Corporation of Calcutta being 
the owner ‘of the holding was liable in 
respect of the same. Jt was further alleg- 
ed that no bill or notice of demand, . as 
required under the provisions of the said 
‘Act had been served on the Corporation 
of Calcutta. It was further alleged that 
no notice of demand and no bills in-res- 


now 


- appeal.’ 


-A.LR. 


pect of the dues had been served upon the 
petitioners. It was further alleged that 
the petitioners were not liable for licence 
fees because the petitioners had always 
been ready and willing to pay fee for 
trade licence and had asked for the issu- 
ance of trade licence but they were refus- 
ed and as such they were not liable. In 
those circumstances it was contended that. 
the appellant was not entitled to levy any 
distress or to sell the said goods belong- 
ing to the petitioners and lying in the 
said holding. A rule nisi was issued and 
after affidavits and further affidavits were 
filed, the matter came up for hearing be- 
fore D. Basu, J. By an order passed and 
judgment delivered by D. Basu, J., on. 
the 10th of December, 1968 the learned 
Judge has made the ‘rule absolute and 
the appellant was restrained from taking 
any further steps in pursuance of the im- 
pugned notice and the appellant was di- 
rected to refund the-amount of sale pro- 
ceeds kept in the custody of the Munici- 
ality as per order of this Court dated 
14th August, 1963. But the appellant 
was given liberty to proceed afresh ac- 
cording to lew. ‘The learned Judge came 
tO" the conclusion that there has not been 
service of the notice of demand on the 
Corporation. of Calcutta in accordance 
with the provision of Bengal Municipal 
Act, 1932.- According to the learned 
J udge without service _ of notice of de- 
mand upon the owner, no distress can be 
levied, in the facts and circumstances of 
this case. It was further contended be-~ 
fore the learned Judge that the petition- 
ers being occupiers were liable for the 
rates independently of the owner in view 
of the comprehensive definition of owner 
in Section 3(38) of the said Act. The 
learned Judge, ‘however, found that =ven 
assuming that they were the owners there 
was no personal service upon the: - peti- 
tioners. Furthermore, the learned ‘Judge. 
rame to the conclusion that in view of 
Section 165 of the Bengal Municipal Act, 
1932 the claim of the Municipality from 
the beginning of 1958-59- to the second 
quarter of 1962-63 was barred by limita- 
tion and as such the impugned’ noticê 
must. also be struck down on that ground 
as it included claim for the barred period. 


f 2. Being aggrieved by the afore- 
said judgment and order of D. Basu, J., 
the appellant has preferred the present 
On behalf of the appellant it. was 
contended by Mr. S. K. Roy Chowdhury 
learned Advocate, that in view of the fact 
that the. Corporation of Calcutta was 
resident outside the Municipal limits of 
the Kotrung Municipality, and in view of, 


the fact that notice of demand and the © 


bills were sent to the Corporation of Cal- 
cutta by registered post and the receipt 
whereof has not been denied by the Cor- 
poration of Calcutta, there has been suffi- 
cient compliance with the relevant provi- 


1971 
sion of Bengal Municipal Act and there 


has been proper service of the notice and’ 


bills as required by the provision of the 
Act and the Municipality of Kotrung was 
entitled to levy distress. It is furc-her 
contended that in any event it is not a 
question of non-service of notice .bui a 
mere irregular service and that should not 
be permitted to vitiate the proceed_ngs 
for distress for the realisation of the dues. 
Alternatively, Mr. Roy Chowdhury con- 
tended, that the petitioners are owners in 
view of the definition provided under 
Section 3(38) of the said Act and there 
has been service upon the petitioners in 
accordance with the provision of the Ben- 
gal Municipal Act, 1932 and as such the 
distress levied was right and proper.. It 
was contended that provisions of Sec- 
tion 165 and provisions of Section 156 are 
independent and separate provisions and 
the limitation provided under one section 
should not be imported into the provi- 
sions of another. In that context it was 
urged that the claim of the Municipezlity 
in the distress notice did not include any 
claim which had become barred under 
the provisions of the Act. 

3. It is therefore necessary to con~ 
sider the relevant provisions of the Ben- 
gal Municipal Act, 1932 to determine 
whether the distress levied was prope? or 
not. Section 132 of the Bengal Municpal 
Act, 1932. hereinafter referred to as the 
said Act, provides that except as other- 
wise provided by the said Act, any vate 
which is assessed-on the annual valu2 of 
a holding would be payable by the owner 
of the holding. Section 147 of the said 
Act stipulates that the assessment list 
which is prepared in accordance with the 
provisions of the Act will be published 

and if in case any property is assessed 
i the first time or the assessment is in- 
creased, the Chairman- shall give nctice 
‘thereof to the owner or occupier of the 
property, if known. Section 152 of- the 
said Act provides that by notificatior. to 
be posted up in their office, the Commis- 
sioners shall declare at what hours of 
each day the office shall be open-for the 
receipt of money and the transactior of 
business. Section 153 provides that tax 
shall be payable in quarterly instalment 
and every such instalment shall be deem- 
ed to be due on the first day of the quar- 
ter in respect of which it is payable. Sec- 
tion 154 provides how receipts are to be 
given. Section 155, sub-section (1) pro- 
vides that as soon as may be after any 
sum has become due on account of any 
tax. toll, fee or rate, the Commissioners 
shall cause to be presented to the person 
liable a bill for the sum due. It is ne- 
cessary to set out the relevant provisions 
of Section 155 and Section 156 here- 
under:— 


t155. (1) As soon as may be acter 
any sum has become due on account of 
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any tax, toll, fee or rate, the Commis- 
sioners shall cause to be presented to the 
person liable a bill for the sum due. 


(2) Every such bill shall contain a 


. statement of the period and of the tax, 


toll, fee or rate for which the charge is 
made. i 
(3) The Commissioners at a meeting 
may by a resolution direct that a rebate 
of three and one-eighth per cent of the 
amount of any bill shall be allowed if 
payment of the amount for which the 
ili has been presented under sub-sec- 
tion (1) is made into the municipal office 
within thirty days from such presentation, 
and thereupon rebate shall be allowed 
accordingly. - 

(4) If the said amount is not paid 
within thirty days from the date of pre- 
sentation of the bill, a notice of demand 
in the prescribed form shall be served on 
the person liable. Such notice shall be 
signed by the Chairman, Vice-Chairman 
or any officer authorized ‘by the Commis- 
sioners in that behalf and shall be served 
by a person authorized to receive pay- 
ment: 

Provided that no charge shall be 
made in respect of the service of such 
notice. 

(5) On the amount of a bill remain- 
ing unpaid after its presentation, interest 
shall be payable at the rate of one pie 
per rupee per mensem on the said amount 
from the day next after tne expiry of 
thirty days from the commencement of 
the. quarter Mowag that in which the 
bill is presented. . 

Explanation. . . i. 


“156. If any person, does Hots within 
thirty days of the service of a notice of 
demand under sub-section (4) of Sec. 155, 
pay the sum due, either to the Commis- 
sioners at their office, or to some person 
authorized by them to receive the money 
or show to the Commissioners sufficient 
cause for not paying the same the amount 
of the arrear due, along with interest and 
with costs according to the prescribed 
scale of fees, may, at any time, be levied 
by distress and sale of any movable pro- 
perty belonging to the defaulter, except 
ploughs, plough-cattle; tools or imple. 
ments of agriculture or trade, wherever 
found or of any movable proverty belong- 
ing to any other person subject-to the 
same exceptions which may be found. 
within the holding in respect of which 
such defaulter is liable to such tax, toll, 
fee or rate: - 

Provided. . e e e e a 

Provided. . . is 
Section 165 of the Act prevides as fol- 
lows:— 

“165. If the sum due fram the owner 
of any holding remains unpaid after the 
notice of demand has been duly served, 
and such owner is not resident -within 
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the municipality or the place of abode of 
such owner is unknown, the same ~~ may 
be recovered from the occupier for the 
time being of such holding, who may de- 
duct from the next and following pay- 
ments of his rent the amount which may 
De so paid by or recovered from him: 

Provided that no arrear of rate shall 
be so recovered from the occupier of 
any holding if it has remained due from 
che owner thereof for more than one year 
or if it is due on account of any period 
. during which such occupier was not in 
occupation of such holding: 


Provided also thet if any such hold- 
ing is occupied in severalty by more than 
one person, the sum recovered from any 
one of such persons shall not exceed such 
amount, as shall bear to the total sum 
due the same proportion as the value of 
the part of the holding in the occupation 
of such person bears to the entire value 
of the holding.” 

In this connection it is also relevant to 
notice Section 510 which is in the follow- 
ing terms:— 

“510. When any notice. bill, summons 
or other document is required by this 
Act or by any rule or by-law made there- 
under to be served upon or issued to, any 
person aS owner or occupier of any land 
or building, it shall not be necessary ta 
name the owner or occupier in the docu- 
ment and the service or issue thereof 
shall be effected— `> 

(a) by giving or tendering such docu- 
ment to the owner or occupier: _ 

Provided that if there be more than 
one owner or occupier, and it is not in the 
opinion of the Commissioners practicable 
to serve the document on ‘every one of 
them the Commissioners may serve the 
document on any one or more of them 
as they may think fit: or 

(b) if the owner or occupier is not 
found, by giving or tendering such docu- 
ment or by sending it by post to any 
adult male member of the family, or to 
a servant in the employ, of the owner or 
occupier or of any one of the owners or 
occupiers; and 

(c) both.in the cases mentioned in 
clauses (a) and (b) by affixing such notice, 

ill, summons, or other document on some 
conspicuous part of the land or building 
(if any) or other thing to which the docu- 
ment relates.” 


á, It will be appropriate here to 
note that under the provision of the Cal- 
cutta amendment of Order 5. Rule 17 of 
the Code of Civil Procedure, summons 
ean be served on the defendant party by 
affixing when he cannot be found after 
due and reasonable diligence. The ex- 
pression “after due and reasonable dili- 
gence” is of course absent in the provi- 
sion of Section 510 of the present Act. 
Section 538 of the Act provides that no 
distress or sale made under the said Act 
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shall be deemed to 2e unlawful nor shall 
any person making the same shall be 
deemed a trespasser on account of any 
error, defect or want of form in the bill, 
notice, summons, warrant of distress, in- 
ventory or other proceedings. Section 539 
of the Act stipulates who is to be deem-. 
ed owner or occupier where there are 
gradations of owners or occupiers, 


5. The first point that requires 
consideration in this case, is whether the 
Corporation who is the owner of the 
holding in tne records of the Municipality, 
has been served with any bill or notice 
of demand as enjoined by the relevant 
provisions of the Act, and if not whether 
the distress has been properly levied in 
the facts and circumstances of the case. 
For the purpose of this application, the 
Municipality must proceed on the basis 
that the Corporatior. is the owner of the 
holding as recorded, though it may be 
observed that there is some dispute be- 
tween Corporation >f Calcutta and the 
petitioners regarding the title of the peti- 
tioners in the said kolding. For the pur- 
pose of this application it is not neces- 
sary either to adjudicate or express any 
opinion upon that cispute. It is also an 
admitted position that there was no office 
of the Corporation of Calcutta within 
the territorial limits of the Municipality 
and the bills ard notices were sent by 
post to the Corporation. For the purpose 
of this application it must also be accept- 
ed that the Corporation of Calcutta has 
received the said bills and-notices by re- 
gistered post. But the case of the peti- 
tioners is, that is not sufficient in law and 
the notice and the bills should have been 
personally served. We have noted the 
relevant provisions. Section 155 pro- 
vides that the bill shall be presented to 
the owner. No mode of presentation of 
bill has been indicated in this connection, 
but sub-s. (4) of S. 155 of the said Act pro~ 
vides as noted before, that for the amount 
as remaining unpaid notice shall be serv- 
ed “by the person authorized to receive 
payment”. The question is whether it is 
mandatory that notices shall be served 
personally upon the owner, i.e.. upon the 
Corporation. In this connection it is 
significant to note she difference in lan- 
guage between the provisions of sub- 
section (1) of the said section and provi- 
sions of sub-section (4) of the said sec- 
tion, while sub-section (1) permits the 
Municipality for bills to be caused to be 
presented, which may include within its 
ambit impersonal service, sub-section (4) 
stipulates that it shall be served by the 
person authorized ta receive payment. It 
is upon this service zhat under Section 156 
of the Act that the Municipality gets the 
right to levy distress on failure to pay 
tax. The relevant sections indicate that 
the Municipality has to maintain two 
systems of collecticns, one at the office 
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of the Municipality the ‘other by tax 
collectors to realise moneys from whom 
moneys are due and the notice is reqair- 
ed to be served by the person who is 
authorized to receive the money. Our 
attention was also drawn to:the relevant 
Accounts Rules framed under said Act. 
Rule No, 61 deals with the collectior of 
tax, and Rule 53.deals with the recaipt 
forms. These also confirm that service 
by “the person authorized to receive pay- 


ment’ is a special mode of service con- 


templated by the said Act. It has teen 
suggested that reason for such a provizion 
is that the person charged with the ray- 
ment should be given an opportunity ta 
pay up the dues upon demand being made 
by the Tax Collector. We do not kmow 
whether that is the reason, but if it is so, 
it appears to be a cogent one. After all 
most of the municipalities intended tc be 
covered by the said Act were originally 
rural municipalities and it was quite 


natural to make a provision that the . : 
moneys due from the owner which are 


person who is authorized to receive 
payment on behalf of the MunicipaHty, 
i.e., the tax collectors would personally 
serve the notice of demand, giving the 
persons from whom-moneys are due op- 
portunity to pay up the dues, before the 
drastic process of distress is levied. What- 
ever may be the reason, it appears that 
the clear language of the section requires 
that notice of demand must be served by 
“the person authorized to receive pay- 
ment” and service by registered post is 
not sufficient to comply with the requ_re- 
ments oi the section. - 


6. Mr. Roy Chowdhury, -learned 
advocate for the Municipality. relied on 
the provisions of-Section 510, sub-sec- 
tion (b). He contended that where the 
owner does not reside within the limits of 
the Municipality under Section 510 -the 
owner can be served by sending notice by 
registered post and such service wculd 
be in due compliance with the requ_re- 
ments of Section 155(4) of the Act. We 
are unable to accept this content on. 
Firstly, Section 155 provides by its very 
terms a definite method of service and 
upon that service to be effected by that 
method the special procedure of levying 
distress can be resorted to by the Murici- 
pality. In those circumstances we can- 
not accept the proposition, that even if 
Section 510 provides for a different me- 
thod of service, that would override the 
requirements of Section 155(4) or f£ec- 
tion 156 of the said Act Levy by dis- 
tress is a special method of coercive re- 
alisation and that right cannot be exer- 
cised by the Municipality unless it tro- 
ceeds strictly in accordance with the tro- 
visions of the Act. In this respect, we 
are of the opinion that the requiremen: of 
service as stipulated bv Section ‘155(4) 
to give the right as contemplated under 
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Section 156 must be strictly followec: It 
has to be remembered that under the pro- 
vision of Section 156 distress can be levi- 
ed upon properties of persons other than 
owner. Therefore, there must be strict. 
compliance. Secondly, we are unable to 
accept the contention that because of the 
provisions of Section 510 there has been 
proper service in this case on the Corpo- 
ration. Because of the fact that the Cor- 
poration of Calcutta has no residence or 
has no office within the territorial Emits 
of the Municipality, it cannot be said that 
the Corporation of Calcutta cannet be 
found. To construe ‘not found” in that 
way would be giving an artificial raean- 
ing to that expression, unvwarrantel by 
the context or the language of the sec- 
tion. It is true that in some cases where 
the owner is not within tha Municipal 
limits of a Corporation he cannot be sound 
easily, in the sense that the owner cannot 
be found: without delay and expanses 
which might be disproporticnate to the 


intended to be realised by levying dis- 
tress, Yet, that cannot be a justification 
for reading the expression “not fcund” 
as “cannot be found without undue delay 
and expenses”. Mr. Roy Chowdhury, 
with his usual fairness, drew our etten- 
tion to the relevant provisions oz the 
Bengal Municipal Act, 1884, the Calcutta 
Municipal Act, 1951. In the context ‘of 
the different expressions used in. ‘hose 
statutes, the deliberate use by the Legis- 
lature of the expression “by the p=rson 
authorized to receive payment” is siznifi- 
eant and confirms the conclusion that the 
legislature was requiring a special node 
of service of the notice of demand b=2fore 
giving the municipalities the right to levy 
distress. Mr. Roy Chowdhury argued 
that in modern times various owners re- 
side in different parts of India or ovtside 
India and it would be impossible to 
levy distress in respect of those owners 
if personal service of the notice of de- 
mand was required. Mr. Rov Chowchury 
drew our attention to Craies on Statute 
Law, 6th Edition, pages 86-87 and sub- 
mitted that we should construe the pro- 
visions in such a way as to avoid manifest 
absurdity. Mr. Roy Chowdhury was right 
that if possible such a construction skould 
never be made which would lead to an 
absurd result. It was however tc be 
remembered that the clear languag> in 
the statute cannot be ignored, it has to 
be further remembered that the lesisla- 
ture has in the very section used two dif- 
ferent types of expressions. In one case 
it has spoken of the bills “caused te be 
presented” and-in another case it has 
spoken of service “by the person autho- 
rized to receive. payment”. In that con- 
text to ignore the difference in language 


‘and read them as synonymous, would be 


to ignore the intention of the legisleture. 
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be remembered that: 


‘It has further to 
literal construction does not really lead 
to an absurd result in this case. It has 
a plausible reason. Furthermore, the 
owner remains liable, the rights of the 
municipalities to recover their dues by. 
other methods remain. It is only the spe~ 


cial right of distress cannot. be resorted. 
of service 


to unless the special method 
has been effected. If ‘the municipalities 
covered by the: Bengal Municipal Act 
_ have many owners,: who reside outside 


-the limits of those municipalities, it is for. 


the legislature to‘suitably amend the pro~ 
. visions of Section 155 and Section 156 of 
_ the Bengal Municipal Act, 1932. . Mr. Roy 
Chowdhury drew our attention to a judg- 


ment in the case of Bepin Chandra: Bis- 


was v. Corporation of Calcutta, (1904) ILR 
31 Cal 452. ‘The facts of that case were 
entirely different. But if that case be an 
authority for the proposition. that with- 
out service of the notice as required under 


the provision of the Act a distress can. 
be levied, we are unable to accept the.. 


correctness of the decision. -Reference 


may also be made to the decision of Mri-- 


tunjoy Bhattacharjee v. Ashutosh De, 
(1954) 58 Cal WN 410, wherein it has. been 
held that unless bill and demand notice 
has been properly served, distress cannot 
be levied. 


7: - Another contention that was 
urged in this case was that. the petitioners 
should be deemed to be owners in view 
of the extended meaning to the expres- 
sion ‘owner’ under provisions of Sec- 
tion 3(38). Assuming that the petitioners 
are the owners, they must also be served 
in accordance with the provisions of 
Section 155(4). But on the materials þe- 
fore him the learned trial Judge has not 
accepted the position that the petitioners 
were served personally as required under 
Section 155(4) with the notice of demand. 
Indeed the finding of the learned trial 
Judge on this point has not been speci- 
fically challenged in this appeal before 
us. No materials have been shown to us 
which indicate that this finding of the 
learned trial Judge is wrong. In view of 
that finding and in the absence of a clear 
and satisfactory affidavit on the part of 
the Municipality establishing that the 
petitioners were personally served with 
the notice of demand in conformity _ ‘with 
Section 155(4) of the said Act it is not 
possible to accept the position that the 
petitioners were served with the notice of 
demand in accordance with Section 155(4). 
In that view of the matter it must be 
held that even if the petitioners were 
owners, there has been ‘non-compliance 
with Section 155(4), and as such distress 
cannot be levied in this case under Sec~ 
tion 156 of the Act. It has also to be 
remembered that the Municipality has 


never proceeded on the basis that the - 


petitioners are the owners, notice of dis- 
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tress make it abundantly clear that the 
Municipality all along proceeded on the 
basis that the Corporation of Calcutta is 
the owner and in that view of the matter, 
we are also-of the opinion that Munici- 
pality -cannot be allowed to -take this 
stand now in this application. 


8. Ts the” view we have taken if 
must be held that‘ the distress levied was ` 
not troper. But there is another aspect 
of the matter. The learned Judge has 
further -held that the limitation -provided 
under Section 165 of the Act would also 
apply, to the: proceedings under Section 


156 and inasmuch as the claim included, 


according to the learned Judge, a claim 
which has become barred, the distress” 
levied was improper. We have noticed 
that the relevant provisions of Section 165 


provide for recovery from occupier any. 
_ tax cue from. non-resident 


owner pro- 
vided the: dues are not for periods more 
than one year and it gives-a right to the 
occupier of deduction of the rent.. The 
learned Judge has meinly relied for his 
conclusion on the basis that as distress 
is a more drastic remedy it would be un- 
reasonable that the same should be allow- 
ed while the other methods of enforcing 
claims contemplated under Section 156 
would become barred. According to the 
learned Judge that would be an unreason- 
able zonstruction. We are however un- 
able to accept this’ conclusion of the 
learned Judge. We have noted.the actual 
provisions of both Sections 156 and 165. 
We have noticed that Section 156 provides 
for the right of the Municipality to levy 
by distress- if any person, whoever he 
may be, who is liable, to pay has failed 
to pay and if notice and the bills have 
been served in accordance with law, as 
mentioned in the said section. The sec- 
tion also provides that in that case the 
Commissioner may levy distress “at any 
time”. Section 165 is only a provision 
of rezovery from the occupier after the 
money remains due from the owner. Sec- 
tion 165 and Section 156, in our opinion 
operate on two different _fields and it 


“would not be appropriate to engraft the 


limitation of one section to the provisions 
of another. Section 165 has its own 
scope and purpose and has its own limi- 


‘tation and Section 155 has its own scope 


and purpose and limitation. Limitation 
of the right to enforce that right by lapse 
of time must be statutory. It cannot be 
implied unless it follows as a necessary 
implication. We do not find in the con- 
text of this section any such necessary 
implication. Furthermore to imply that 
the right given under Section 156 must 
be limited to a period of one year would 
be tc ignore the clear language “at any 
time” used in Section 156. That would be 
doing violence to the language for which 
there is no justification. No person is to 
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be deprived of rights which. . “would by 
law belong to that person, unless specific 
provisions of law which are alleged to 
take away those rights can be showr to 
apply clearly and in precise. terms to his 
case. As a matter of fact the positon, 
that Section’ 165 and Section 156, 
rates on two different fields was explain- 
ed in the case of Jnanendra Bhusan 
Bakshi v. Naihati Municipality, 38 
Cal WN 179 =. (AIR 1934 Cal 501). The 
learned Judge. however was of the opin- 
- jon that the Division Bench was not con- 
cerned with this question of limitation. 


But the aforesaid decision is a clear au-` 


thority for-the proposition that the iwo 
sections refer to different cases. In this 
‘view of the matter, we are of. the opinion 
that on this question the learned 


levied was invalid because it included 
claim for the barred period. 

9. In the view however we kaye 
taken on the main queszion, this appeal 
must fail and is accordingly dismissed. 
The order dated 10th of December, 3968 
of the learned trial Judge making the 
Rule absolute is hereby confirmed. The 
appellant is entitled to the refund of the 
amount of the sale proceeds kept in the 
custody of the Registrar of this Cour: as 


per order of this. Court but this order .- 
' Parties. - 


will not preclude the appellant from pro- 
ceeding afresh in accordance with kw. 
There will be no order as to costs. 
ARUN K. MUBHERJEA, J.:—~.~ 10. 
I agree, i 
Appeal dismissed. 
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Nrishingha Murari Datta, Petiticner 
v. Ajit Kumar Dutta and others, Oppcsite 
Parties. 

Civil Rule No. 142F of 1970, D/- 23-9- 
1970. 

Limitation Act (1963), S. 12(2), Ex- 
planation — In partition suit when ceurt 
by omitting to give appropriate direc-ion 
in judgment regarding payment of stamp 
duty leaves the judgment incomplete and 
difficulty in preparing the decree created 
thereby is overcome only when one of 
parties furnish entire stamp duty the 
time taken by court will be excluded in 
computing period of limitation. Cas — 
Stamp Duty — Stamp Act (1899), S 
(z) ); Case law discussed. (Para 93) 


Statutory duty has to be performed 
by court and unless that is done the par- 
ties cannot be saddled with an imagined 
duty or penalised for the omission of the 
court. Until the decree has-been drawn 
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- Cases 


cpe- 


-Judge 
was in error in holding that the distress - 
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up and sealed and signed ky the court 
there is not in existence the decree against 
which an appeal can be préferred. 
(Para 20) 
peered: Chronological Paras 
(1968) AIR 1968 Cal 509 (V 55) = 
72 Cal WN 292. Gadadhar Ghosh l 
v. Janki Nath Ghosh é ; 
(1948) AIR 1948 Mad 172 (V 35) = 
ILR (1948) Mad 413, Nallendra v. 
Venkatachala - - - 19 
(1939) AIR 1939 Cal 711 (V 26) = 
. 43 Cal WN 1139, Sarat Chandra 
v. Rati Kanta 
(1939) AIR 1939 Pat 135 (y 26) = . 
20 Pat LT 316, Kameshar Singh 
vV. Kusheshwar Mahto 06 
(1932) AIR 1932 Cal 331 (V 19) = 
36 Cal WN 469 (FB), Secy. of 
State v. Sm. Parijat Debi 
(1928) AIR 1928 PC 103 (V 15) = 
55 Ind App 161, J. N. Surty v, 
T, S. Chettyar - 10 
(1922) AIR 1922 PC 352 (V 9) = 
49 Ind App 307. Pramatha Nath 


oy v. Lee. LO 
(1886) ILR 13 Cal 104 (FB), Bani 
Madhub Mitter v. Matungini Dasei 16 
Chandra Nath Mukherjea and Gour- 
anga Chatterjee, for Petitioner; Hart Pro- 
sonna Mukherjee, Aditya Narayar Roy 
and Nirmal Kumar ‘Ghosal, for Oposite 


ORDER :— This Rule’ was _ Bssued 
upon an application under Section 5 of 
Limitation Act praying for condonation of 
delay that is thought to have occurred in 
filing a memorandum of appeal in this 
Court which was- filed « on 24th of Decem- 
ber 1969. 

2. The appeal is directed against 


a decree passed by the 3rd Court of Sub- 


ordinate Judge at Alipore in Title Suit 
No. 75 of 1956. The suit was one for 
partition. At the stage aftər the. preli- 
minary decree had been passed anc the 
Commissioner for Partition had submit- 
ted his report, the objections to the Com- 
missioner’s report was disposed of ky the 
learned Subordinate Judge on 24th De- 
cember 1968 and the Commissioners re- 
port was accepted. It was then ordered 
by Order No. 138 dated 24-12-68 that the 
preliminary decree ‘be madz2 final with 
subsequent: costs, Corimissioner’s report, 


‘plan and the Field Book be made part of 


the final decree. 

3. Thereafter two applications for 
amendment of the plaint were mad2 and 
by Order No. 154 dated 10- 5-69 the earn- 
ed Subordinate Judge rejeczed those ap- 
plications saying in the order: 

“Now that the final decree of parti- 
tion passed, the Court has no jurisdic- 
tion to open up the decree at this stage 
on the present petition, hence, both the 
petitions a ke actin ” 

4. he decree when drawn uo was 
signed by a learned Subordinate Judge 
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on 22-9-69 and Order No. 156 dated 22-9- 
69 recorded "Final Decree sealed and 
signed this day’. It. now appears that 
Nrisingha Murari Dutta who was the 
plaintiff in the suit and was intending -to 
prefer ‘an appeal against the Final Decreé 
in the partition suit made an application 
for certified copy of the Order No. 138 
dated 24-12-68 which really was the judg- 
ment at that. final stage of the- suit and 
also of the final decree that was drawn 
up in the suit on the same day that is 
28th November 1969. The copies were 
made ready for delivery on 15th Decem- 
ber 1969 and the memorandum of appeal 
was filed in this Court accompanied: by 
saa certified copies on 24th December 
19 


5. Thë` ‘said eT ‘of ap- 
peal was returned to the learned Advocate 
for the appellant with the enforcement 
by the Stamp’ Reporter `of this Court 
saying: 

‘In time -upto 24.-3-69. Out of time 
on 24-12-69. 


In. form (vide O. 41, R. 1. C. P. C) 
the date of prosecution by 275 days. 


In this connection if any - be noted 
that the final decree in suit challenged in 
this appeal was drawn up and signed as 
late as on 22-9-69 ie, long after -the 
prescribed period of limitation. In such 
a case, if the benefit of time occupied in 
the preparation of the decree after. the 
delivery of judgment be allowed to’ ‘be 
excluded from the. period of limitation, 
the appeal will be within time. This ‘is, 
however, a matter for the consideration 
of the Court.” 


6. The report of the Stamp Re- 
porter is dated 13-1-70 and the memo- 
randum was in fact returned to the learn- 
ed Advocate for the appellant on 15th 
January 1970 and on the same day the 
said memorandum of appeal was filed in 
Court accompanied by the application 
under Section 5 of the Limitation Act 
1963. Present Rule. issued upon that ap- 
plication. 


T. In: the application under Sec- 
tion 5 of the Limitation Act the material 
dates have been mentioned in paragraphs 
3 and 4 and it has. also been stated in 
paragraph 5 that as the decree. was sign- 
ed on 22nd September 1969 the benefit 
of time for delay in drawing up the de- 
cree should go in favour of the petitioner. 
For that reason in paragraph 6 of the 


petition it Was been stated on behalf of 


the petitioner that there was no delay in 
filing the appeal. It has also been stated 
in that paragraph that in any event even 
if there was any delay there was no 
laches on the part of the petitioner and 
the delay should be condoned. 


8. In support of the petitioner’s 
contention that there was no delay in fil- 
ing the appeal the learned Advocate Mr. 


Nrishingha v. Ajit Kumar 


_for thé preparation of the decree 


tember 1970 has raised . 


_appellant is erroneous 
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Chandra Nath Mukherjee has pointed out 
that the Stamp Reporter in his report has 
said that if the benefit of time occupied 
after 
the delivery of judgment be allowed to 


be excluded. from the period of limita- 


tion, the..appeal -will be within time. 


9. The Rule has been opposed on 
behalf of the opposite parties Nos. 5, 6 & 
7.-. In the  affidavit-in-opposition which 
was sworn to by one of those opposite 
parties namely J harna . Dutta opposite 
party No. 6 filed in Court on- 18th Sep-- 
-the contentions 
that (a) Final decree for partition was 
passed on 24th December 1969 and ap- 
peal would lie from the said final decree. | 
(b) Though the decree was formally sign- 


. ed on 22nd September 1969, the appellant- 


Petitioner having made the application 
for obtaining certified copy of the final 
decree on 22nd November 1969, the ap- 
pellant is not entitled in law to obtain 
a’ deduction of the period between the. 
date of passing of the said final decree. 
and the date of signing of the same by 
trial Court, ie., the period from 24th 
December 1968 to 22nd September 1969. 
(c) On proper construction of relevant 
provision of Limitation Act the -time for 
filing an appeal against the final decree 


-had begun to run from the date of the 


final decree, ie, 24th December 1968 
(d). The Stamp Reporter’s recommendation 
that benefit for time of delay for draw- 
ing up the final decree should go.to the 
and misconceived 
and that the delay of 275 days not hav- | 
ing been explained by any sufficient 

cause the appellant is not in law entitled 
to the condonation of that delay. 


- 10. These contentions raised on 
either side were elaborately discussed be- 
fore us by the learned Advocate for the 
petitioner Mr. Chandra Nath Mukherjee 
and the learned Advocate for the opposite 
parties Nos. 5, 6 & 7 Mr. Hari Prasanna 
Mukherjee by referring to many deci- 
sions of this High Court and also of 
other High Courts. For the opposite par- 
ties Mr. Hari Prasanna Mukherjee parti- 
cularly emphasised the two well-known 
decisions of the Privy Council, one, re- 
ported in 49 Ind App 307 = (AIR 1922 
PC 352), (Pramatha Nath Roy v. Lee). 
and the other reported in 55 Ind App 161 
= (AIR 1928 PC 103), (J. N. Surty v. T. 
S. Chettyar] and also the Full Bench 
decision ‘of this Court in the case of (The 
Secy. of State for Indian Council and the 
Administrator General of Bengal v. Sm. 
Parijat Debi) reported. in 36 Cal WN 469 
= (AIR 1932 Cal 331 (°B)). For con- 
tending that under Section 12 of the Limi- 
tation. Act for getting deduction of time 
requisite for obtaining a copy of the 
decree in computing the period of limita- 
tion it must be shown that there was no 
laches on the part of the appellant in the 
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matter of taking all steps for obtaining 
the certified copy, he contends that such 
laches may occur not only after the de- 
cree has been drawn up and sealed and 
signed by the Court, but also in the mat- 
ter of enabling the Court to draw up and 
sign the decree when the decree is a 
Final Decree in a Partition Suit. The 
learned Advocate refers to Section 49(g) 
of the Stamp Act and Art. 45 of that Act 
as the particular requirement in a “inal 
decree for partition. In other words, Mr 
Hari Prasanna Mukherjee contends that 
when a final decree in a Partition Suit 
has been made it is the duty particularly 
of the party who intends to prefer an 
appeal against that decree to take steps 
with diligence and without unreasonable 
delay as would enable the Court to craw 
up the formal decree and seal and sign 
that decree. If delay has occurred due 
to latches on the part of the appellant 
to take those steps although none of the 
other parties have taken the steps on 
their part, the time that elapses between 
the date of the final judgment and the 
date of drawing up of the Final Decree 
is time spent due to laches and nezlig- 
ence of the appellant and cannot be zon- 
strued as the time taken by the Court to 
prepare the decree within the meaning 
of the Explanation in Section 12 of ae 
tation Act 1963. - 


11. For proper appreciation of Mr. 
Hari Prasanna Mukherjee’s contention it 
is necessary to remember the prov-sion 
in Order 20, Rule 7 of the C. P. Code and 
along with it. it is necessary also tc re- 
member that Section 96 of the Code of 
Civil Procedure creates right of appeal 
in these words: 

pet hase an appeal shall lie iom 
every decree passed by. any Court exer- 
cising criginal jurisdiction to the Court 
authorised to hear appeals from the deci- 
sion of such Court.” 


Limitation for such appeal -is now gov- 
erned by Art. 116 of Limitation Act 1963 
which provides in material -part: 





“Toa High Court| Ninety| The date of 
from sny decree} days. ‘the decree or 
or order. order”. 





Keeping those fundamentals in view and 
also the definition of decree in Section 2 
(2) in Civil Procedure Code and the Ex- 
plantion in that definition, the provisions 
in Section 29 of the Stamp Act has t be 
complied with. Section 29, clause (¢) of 
the Stamp Act is in these terms: 

“(g) In the case of an instrumert of 
partition by the parties thereto in pro- 
portion to their respective shares in the 
whole property partitioned, or, when the 
partition is made in execution of an arder 
passed by a Revenue authority or ‘Civil 
Court or arbitrator, in such proportion 
as such authority, Court or arbitrator 
directs.” 


Nrishingha v. 


Ajit Kumar [Prs. 10-14] Cel. 215 


Article 45 of the Stamp Act required an 
Instrument of Partition “the same date 
as a bond (No. 15) for the amount of the 
value of the separated share or shares of 
property”. In the Partition Act Instru- 
ment of Partition has been defired in 
Section 2(15) and that definition inzludes 
also a final order of effecting a paztition 
passed by any Civil Court. 

12... Effect of those provisions in 
the Civil Procedure Code and ir the 
Stamp Act taken together requires that 
in the Final Decree fer partition where 
joint properties are separated by allot- 
ments, the amount of the value of each 
separated. share or shares oz the property 
need be mentioned to enakle each party 
to apply for furnishing the stamp duty due 
from him to enable the Court to draw up 
the Final Decree in conformity of the 
provisions of law. That, of necassity, 
must be done in the order by which the 
Court directs that the Preliminary De- 
cree be made final because that orcer is 
the judgment in accordance of which the 
Final Decree can be drawn up. IZ the 
Court- omits to include in that judzment 
the determination of the value of each 


‘separated share and the stemp duty that 


each party need furnish for drawing up 
the final decree the judgment is not com- 
plete. In that event rights of the parties 
not having been finally determined, stage 
of the suit for drawing up of the decree 
by formal expression of an adjudication 
which so far as regards the Court ex- 
pressing it conclusively determines the 
rights of the parties with regard to the 
matters in controversy in the suit has not 
been reached. Until the Court has per- 


formed that essential duty the decree can 


neither be drawn up in the office of the 
Court, nor can it be sealed and sigred by 
the Court. In that event it is not possible 
to imagine even, far less tc trace in any 
provision in the law, existence of any 
duty on the party in the suit. 

13. In the present case by the 
order dated 24th December 1968 in the 
Commissioner’s Report which was accept- 
ed by the Court by that order the value 
of each allotments of the properties given 
to the plaintiff and the 3 defendants were 
separately shown but the Court did not 
make any direction in the order for the 
purpose to furnish stamp paper of requi- 
site value. to be furnished by each party 
for drawing up of the Fina! Decree 

14, In the decree as drawn up and 
signed by the Court on 22nd September 
1969 it has been mentioned that the de- 
fendant No. 3 having paid the entire 
stamp duty of Rs. 2,130/- the plaintiff 
and defendant Nos. 1 and 2 do each pay 
Rs. 532.50 P. to defendant No. 3. The 
defendants Nos. 1 and 2 having deposited 
the entire cost of commission amount- 
ing to Rs. 239.40 the plaintiff do pay Rs. 
59.85 P, to the defendants Nos. 1 and 2 
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and the defendant No. 3 do pay Rs. 59 
to the defendants Nos. 1 and 2. That 
only reveals that what the Court needed 
to do in the judgment was left undone 


when the judgment. for the Final Decree. . 


was passed on 24th December 1968, and 
that has been incorporated: in drawing ‘up 
of the decree without any such directtion 
in the judgment. To that extent the 
. Judgment and the Final Decree are both 
irregular, 


-15.  . Tt is true that Rule 7 in O. 20 


provides that decree’ shall bear the date 


of the judgmenit. That provision -cannot 
mean that as soon as the. judgment is 
pronounced the decree comes into exist- 
ence, and it has always been understood 
in this High Court to mean when the de- 
cree is brought into existence by being 
drawn up sealed and signed by the Court 


then only the existing decree can bear. 


the date of the judgment. 

16. In this respect. even before 
the Explanation was added in Section 12 
this High Court had laid down in the 
Full Bench decision reported in (1886) 
ILR 13 Cal 104, (Bani Madhub Mitter v. 
Matungini Dassi) that the. 
tween judgment and drawing up of the 
decree should be excluded as part of time 
requisite for obtaining copy of decree. 
Sir Coomar Petheram, C. J. in that case 
observed: = 

“The first question is, ‘what is the 
date: of the decree, and for the purpose 
of ascertaining that, it is necessary to 


look: at Section 205 of .the Code of Civil. 


Procedure. By that section it is provid- 
ed that a “decree shall bear date the day 
on which the judgment was pronounced, 
and when the Judge has satisfied himself 
that the decree has been drawn up in 
_ accordance with the judgment, he shall 
sign the decree,” so that whatever may 
be the day on “which the. actual signature 
is made. the date of the decree, for all 


purposes, is to be the date on which the: 


fudgment was pronounced. 

Bearing that in mind, and also bear- 
ing in mind that under Section 541 of the 
Code of Civil Procedure, it is necessary 
‘that the Memorandum of Appeal shall be 


accompanied with a copy of the decree, 


it would be unfair to compute the ‘period 
of limitation, in all cases, from the date 
on which the judgment was delivered be- 
cause it is obvious that things may inter- 
vene so as to prevent the decree being 
sisned until after the expiration of the 
whole period of 30 days allowed for pre- 
ferring the appeal, and so the appeal may 
be rendered impossible without any fault 
of the parties; and therefore Section 12 of 
the Act provides that in computing this 
period of 30 days, the time requisite for 
obtaining a copy of the decree appealed 
against shall be excluded; and the ques- 
tion really in this case is, what is the 
meaning of these words . s » e ù « 


Nrishingha v. Ajit Kumar 


interval be-. 


A. I. R. 


But in our opinion the fact that the de- 
cree was not in existence, that is, signed 
by the particular: Judge, and could -not 
therefore be copied until 23rd July, that 
is, six days after date that it bears en- 
titles the appellant to ask us to deduct 
those six days in addition to the eight 
days, and thus to hold that under S. 12 
the appeal hds been presented within the 
prescribed p2riod.” 


That has been’ consistently followed in 
this Court. In the case of Sarat Chandra 
v. Rati Kanta, reported in AIR 1939 Cal 
711 that period was deducted even when 
the application for copy of decree was 
not made within the period of limitation 
calculated from date of judgment. That 
view was followed in Patna High Court 
in the case. reported in AIR-1939 Pat 135, 
(Kameshar Singh v. Kusheshwar Mahto). 


17. With regard to the Full Bench 
decision reported in 36 Cal WN 469 = 
AIR 1932 Cal 331 and also recent decision 
reported in 72 Cal WN 292 = (AIR 1968 
Cal 509). (Gadadhar Ghosh v. Janki Nath 
Ghosh) we need point out that . those 
were cases where under the Rules of the 
Original Side.of this High Court the 
parties are required to take definite steps 
to have the decrée drafted in the office 
of the Court for obtaining the copy of the 
decree. If there be laches in respect of 
that duty imposed by the Rules of the 
Court, the time that elapsed due to that 
laches were held to be outside the- provi- 


- sions of sub-section. (2) of Section 12. 


- 18. .Those cases do not however 
apply to cases’ like the present where the 
function of drawing up of the decree is 
entirely on Court and parties have no 
duty under the law or by any direction 
in the judgment to take any definite step. 
` 49. - Regarding -the Courts duty to 
comply with the provisions in Section 29 


~ CL (g) of Stamp Act reference may be 


made to the judgment delivered by Gentle 
C. J. in the case reported in . AIR 1948 
Mad 172 (Nallendra v. Venkatachala)- de- 
cided by a Division Bench of Madras High 
Court composed of Gentle C. J. and Patan- 
jali Sastri, J. It has been observed in that 
judgment: 

“The postponement of the furnishing 
of the full amount of the Stamp paper is 
stated by him to be on account- of the 
Court not directing the value of the stamp 
paper required from the applicant. In 
fact; the Court did not direct the propor- 
tions which the’ parties each had to. bear 
out of the total amotint for the stamp 
paper. It is clear from Section 29(¢}, 
Stamp Act, that it is the duty of the 
Court, in respect of a decree for partition, 


_ to direct the proportion of stamp to be 


borne by each party. That was not done 
in this case. It has been stated that it 
never is done. If that is so, it is time 
that the provisions of the statute should 
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be commenced to be observed. There 
was no delay to be excused and the ap- 
peal has been filed within the statu-ory 
limitation period.” 


20. We respectfully agree that the 
statutory duty should be performed ` by 
Court and unless that is done. the parties 
cannot be saddled with an imagined duty 
or penalised for the omission of the Ccurt. 
Until the decree has been drawn up and 
sealed and signed by. the Court there is 
not in existence any decree that will 
satisfy the definition of the decree in Bec- 
tion 2(2) of the Civil Procedure Code. 
It follows that limitation prescribed by 
the Limitation Act begins to run only 
when there is a decree existing ageinst 
which an appeal under Section 96 of the 
Code of Civil Procedure zan be preferred. 
In our view Mr. Hari Prasanna Mukner-~ 
jee is not.right in contending that as soon 
as the judgment is pronounced the decree 
comes into existence or that a period of 
limitation begins to run from the date 
of the judgment. In our view appeal can 
be preferred only against the decree that 


has come into existence end period of. 


limitation will run when the decree has 
been drawn up, sealed and signed by the 
Court, though it will relate back to the 
oe o judgment by effect of Order 20, 
Rule 7. 


2i. That however does not mean 
that the period of limitation is to be cal- 
culated from the date on which the de- 
cree was signed. In strict legal sense, 
the date of the decree is the date of the 
judgment by dint of the provision in 
Order 20, Rule 7 and in computing lmi- 
tation that is the materiel date. For that 
reason Section 12 of the Limitation Act 
provides in its several sub-sections that 
for computing period of limitation (1) the 
day from which such period is ta be 
reckoned shall be excluded, (2) the day on 
which the judgment complained of was 
Pronounced and the time requisite for 
obtaining a copy of the decree appealed 
from shall be excluded, (3) the time re- 
quisite for obtaining a copy of the judg- 
ment on which the decree is founded 
shall be excluded, (4) time requisite for 
obtaining copy of the Award shall be ex- 
cluded. Then an Explanation has been 
en in the Limitation Act 1963 in these 
erms: f ‘ 


“In computing under this section the 
time requisite for obtaining a copy cf a 
decree or an order, any time taken by 
the Court to prepare the decree or order 
before an application for a copy thereof 
is made shall not be excluded.” 


22. True effect of Section 12 Is 
that the periods that come within 2ach 
of the sub-sections in the Section have 
to be added to the period of limitaczion, 
that is 90 days, for ascertaining the last 
date for filing the appeal. Effect of the 
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- within it has to be 
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Explanation is that the period that comes 
added. also when 
period under sub-section (2) is being 


added. 


23. In the present case, Mr, 
Chandra Nath Mukherjee fər the appel- 
lant-petitioner has contended that under 
Section 12, sub-section (2) read with that 


- Explanation, the entire period from 24th 


December, 1968 when judgment directing 
that the decree be made finally was pro- 
nounced upto 15th December 1969 the date 
when the certified copy of the Finel De- 
cree was ready for delivery should be 
excluded in computing the period of limi- 
tation. His reasons in short are that 
although in strict legal sense the period 
of limitation for filing the appeal will 
be 90 days from 24th-December 1968, in 
computing that period of limitation the 
time requisite for obtaining a copy 


of the decree must be exc_uded., 
He relied on the Explanation for 
saying that time taken by the 


Court to prepare the decree before the 
application for copy was made shall not 
be excluded. In other words, he says 
that the entire period from 24-12-€8 to 
22-9-69 plus the period irom 28-11-69 
(when application for copy of the Final 
Decree was made) upto 15-12-69 ‘when 
the copy was ready for delivery) tnat is 
in the total a period of 291 days shall be 
excluded in computing the period of limi- 
tation from 24-12-68 by adding that entire 
period to 90 days allowed by Art. 116. 
That will avail the position that las: date 
of filing the appeal was 8-1-70, that being 
so, the appeal having been filed in the 
office of this Court on 24th December, 
1969 was well within the period of limi- 


tation. Against those. cortentions and 


those arguments of Mr. Chandra Nath 
Mukherjee rejoinder was put up by Mr. ` 
Hari Prasanna Mukherjee for the orposite 
parties in several branches. First, he raised 
the question whether the time that e_apsed 
after 24th December, 1968 iil] 22nd Sep- 
tember, 1969 when the decree was sealed 
and signed would come within the Expla- 
nation as “any time taken by the Court 
to prepare the decree”. He says it would 
not, because by the nature of the decree 
which is the Final Decree in a Partition 
Suit, the. Court was rendered unable to 
draw up the decree by the omission of 
the parties to furnish the requisite stamp 
paper on which the Final.Decree would 
be drawn up in compliance with Sec. 29, 
clause (g) and Art. 45 of Stamp Act. He 
contends that it is not a case of time 
taken by the Court but it is a case of 
the appellant’s omission to act. He point- 
ed out that the present aprellant did not 
furnish the stamp paper for drawing up 
of the decree even in proportion to the 
value of the allotments given to him. It 
was defendant No. 3 who kad furnished 
the stamp paper of the entire value to 
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enable the Court to draw up fhe decree. 


We have already held that Section 29 of ` 


the Stamp Act in clause (g) speaks of 
direction by the Court. In the present 
case that direction was wanting in the 
order made by the Court on 24th Decem- 
ber 1968. The second branch of Mr. 
Mukherjee’s argument was that it is the 


duty of the party intending to prefer an . 
appeal to take such steps as may be neces- - 
sary for enabling the Court to draw up. 


tie decree within the period of limitation 
calculated from the date of the judg- 
ment. But we are unable to trace any 
provision in the law from which such a 
duty can be spelled out. In our view, 
where Court by omitting to give appro- 
priate direction in the judgment leaves 
the judgment in the state of an incom- 
plete and tentative judgment and diffi- 


culty created thereby is overcome only 


when one of the parties furnish the entire 
stamp duty, the time that elapsed for 
that reason is the time taken by the 
Court to prepare the decree and therefore 
would come within the Explanation under 
Section 12 of the Limitation Act. Mr. 
Hari Prasanna Mukherjee with some 
cogency pointed out that the view we are 
taking may lead to a result that when 
none of the parties furnish the stamp 
duty, the Final Decree in the Partition 


Suit will never be drawn up nor sealed: 
and signed. by the Court in which case ` 
the time within which an appeal can be. 


preferred will remain uncertain for all 
times. The extreme case contemplated in 
raising. that contention may occur in the 


realities of life only- when all the parties 


are dissatisfied by the decree and none 
is willing to come forward to take, any 
step for enabling the Court to bring into 


existence the decree which he himself is - 


intending to challenge in appeal. Even 
then there is no escape from the position 
that against a decree an appeal is prefer- 
red and for computing a period of limi- 
tation, for such appeal decree must come 
into existence. Until then the right has 
not arisen, nor limitation for exercise. of 
that right has begun to run. Whatever 
incongruities and wumrealities that Mr. 
Fari Prasanna Mukherjee emphasised in 
support of his contention are completely 
met by the reality of the situation that 
there is no exception made in the Limita- 
tion Act in respect of appeals against 
Final Decree of Partition. The law as 
it stands has to be given effect to and we 
do not find any reason to think as Mr. 
Wari Prasanna Mukherjee seems to con- 
tend, that existing law as understood by 
us gives any result that is shockingly un- 
fair. We, therefore, hold that there has 
not been any delay in filing the appeal on 
24th December, 1969 and there is no 
question of condoning any delay. The 
appeal has been filed within the period 
of limitation as computed under Sec. 12 


Cases 


A. I. R. 


of the Limitation Act. The Stamp Re- 
porter should have for such computation 
excluded 291 days under Pepakon: in: 
Section 12. 


24. The application, ihereiore, 
succeeds and the Rule is made absolute. - 
Let the Memorandum of Appeal be regis- 
tered and proceeded with in accordance 
with law, There will be no order as to 
costs, 


Application allowed, ` 





AIR 1971 CALCUTTA 218 (V 58 © 42) 


P. N. MOOKERJEE AND AMIYA 
KUMAR MOCKERJYI, Jd. 
Mst. Mabiya Khatun Bibi, Appellant 
v. Shaikh Anwar AE, Respondent. 
Letters Patent Appeal No. 2 of 1968, 
D/- 12-11-1970. 


Dissolution of Muslim Marriages Act 
(1939), S. 2(4i) — Mohammedan wife leav- 
ing husband voluntarily and refusing to 
come back to him in spite of requests — 
No justifiable ground alleged for staying 
away from husband — Not entitled to 
dissolution of marriage under S. 2. (ii) — 
SIR 1950 Sind 8, Not followed. (Maho- 
medan Law.-— Divorce — Grounds for). 

(Para 6) 

Referred: Chronological Paras 
(1966) AIR 1966 All 548 (V 53) = 

1966 All LJ 182, Smt. Rabia 

Khatoon v. Mohd. Mukhtar Ahmad 5$ 
(1951) ATR 1951 Nag 875 (V 38) = 

1951.Nag LJ 584 Jamila Khatun 

v. Kasim Ali Abbas Ali 2 
(1950) AIR 1950 Sind 8 (V 37) = - 

Pak Cas 1950 Sinä 18, Mt. Noor 

Bibi v. Pir Bux 
(1946) AIR 1946 Pat 467 (V 33). = 

12 Cut LT 5, Naman Nissa 

Begum v. Serajuddin Ahmed Khan Z 
£1939) 43 Cal WN 1059. Syed Abbas 

Ali v. Nazemunnessa Begum ; 
1935) 39 Cal WN 875 = 61 Cal LJ 

342, Kadu v. Smt. Koleman Bibi 2 

Apurbadhan Mukáerjee and Hrishi- 
kesh Chatterjee, for Appellant; Hemesh- 
Chandra Sen, for Respondent. 

P. N. MOOKERSEER, J.:—-The only 
point, arising in this Letters Patent Ap- 
peal is. to the effect whether a Mohamedan 
wife, who has left the husband volun- 
tarily and has refused to come back. to 
him in spite of requests and had no justi- 
fiable ground for staying away from the 
husband, could claim a dissolution of mar- 
Triage on the ground that the husband has 
failed or neglected to provide mainten— 
ance for her. 

2. Our learned brother R. N. Dutt, 
J. in the connected Second Appeal an- 
swered the above question in the nega- 
tive agreeing with the lower appellate 
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Court in its view on the said point. In 
support of his said conclusion, our learn- 
ed brother and the lower appellate Court 
referred to several decisions, namely, 
Kadu v. Smt. Koleman Bibi, (19354 39 
Cal WN 876, Syed Abbas Ali v. Nazerun- 
nessa Begum, (1939) 43 Cal WN 32059, 
Najiman Nissa Begum v. Serajuddin Ah- 
med Khan, ATR 1946 Pat 467. Jamnila 
Khatun v. Kasim Ali Abbas Ali, AIR 1951 
Wag 376. eo 

3. In their judgment, they alsc re- 
ferred to the contrary view, expressed in 
Mt. Noor Bibi v. Pir Bux, AIR/1950 Sind 
8. : / 


4, They, however, preferred to 
follow the preponderant judicial opinion 
on the point, represented by. the firs: set 
of cases. and were not inclined to accept 
the single decision, reported in AIR 1950 
Sind 8, supra. 

5. At the hearing before us, our 
attention has been drawn to another deci- 
sion, a later one, reported in Smt. Rabia 
Khatoon v. Mohd. Mukhtar Ahmad, AIR 
1966 All 548, which also took the came 
view on the point as the first set of cases 
abovementioned. 


6. Having considered the matter 
in the light of the above authorities and 
the relevant principles cf law, we are of 
opinion that the decision in the first set 
of cases, apart from weight of authcrity, 
is more acceptable on principle. In this 
view, we would agree with our learned 
Jbrother R. N. Dutt, J. in disallowing the 
|plaintiff’s claim in the instant case and 
tuphold the dismissal of her suit. 

T. This appeal will, accordimgly, 
fail and it will be dismissed. 

8. There will be no order for costs, 
either in this Court or in any of the ccurts 
below. 

AMIYA KUMAR MOOKERSI, If. :— 
9. I agree. 





Appeal dismissed. 
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5. K.. CHAKRAVARTI AND 
S. K. DATTA, JJ. 


M/s. Bengal Coal Co., Ltd.. Appe_lant 
v. The Union of India, Respondent. 


A F. O. D. No. 304 of 1962, D/- £1-9- 


4970. 

{A) Contract Act (1872), S. 196 — 
Question of ratification does not arise in 
case of void contract. ATR 1968 SC °218, 
Foll; AIR 1954 SC 236, Net followed. 

Para 2) 

(B) Contract Act (1872), S. 70 — Zon- 
ditions to be fulfilled — Term ‘lawfully’ 
qualifies only ‘does’ and not ‘delivers’ — 
Held on facts that Union of India was 
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Bengal Coal Co. v. Union of India (Chakravarti J.) (Prs. 2-9)-[Pr. 1] Cal. 219 


liable to compensate plaintiff for price of 
coal supplied to it. 

The conditions to be satisfied under 
Section 70 of the Act are: (1) that 2 per- 
son should lawfully do something for 
another person or deliver something to 
him; (2) that in doing the said thing or 
delivering the said thing he must not 
intend to act gratuitously and (3) that the 
other person for whom something is done 
or to whom something is delivered must 
enjoy the benefit thereof. If these zondi- 
tions are satisfied Section 70 imposes upon 
latter person, liability to meke compensa- 
tion to former in respect of or to rastore 
the thing so done or delivered. Delivery 
need not be made lawfully. The term 
awfully qualifies only ‘doss’ and not 
‘delivers’. Held on facts that Unicn of 
India was liable to compensate plaintiff 
for price of coal delivered to it under a 
contract void under Art. 299(1) of the 
Constitution. (Para 3) 


(C) Limitation Act (1963), Art. 14 — 
Suit for price of coal supplied — Starting 
point of limitation. 

Where the plaintiff could not demand 
price of goods supplied to Union of India 
and no payment was to be made to him 
until bills presented by him had been 
checked and verified and an officer of 
Union of India wrote a letter to another 
officer that plaintiff was agreeable =o ac- 
cept certain amount and bills were for- 
warded for verification and allocation and 
early return, suit for price of goods filed 
within an year of the date of letter of 
officer whereunder the liability to plaintiff 
was admitted, was held to be within 
time. (Para 4) 

(D) Interest Act (1839), S. 1 — Goods 
supplied by plaintiff to Union of India in 
1944 — No payment could be demanded 
and no payment was to be made until 
bills presented by plaintiff had been 
checked and verified by Union of India — 
According to plaintiff, cause of action 


arose on the date of letter written by an 


officer of Union of India tc another offi- 
cer admitting liability to plaintif — 
Plaintiff was entitled to interest at 4. per 
cent from date of letter and not from 1944 
till date of realisation. (Para 5) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1218 (V 55) = 

1968-3 SCR 214, Mulam Chand 

v. State of M. P. 2 
(1954) AIR 1954 SC 236 (V 41) = 

1954 SCR 817, Chatturbhuj Vithal- 

das Jasani v. Moreshwar Parash- 

ram l2 
Joy Gopal Ghose, for Abpellant; S. C 
Das Gupta with Noni Gopal Das. for Res- 
pondent. , 

S. K. CHAKRAVARTI, J. :— This is 
an appeal at the instance of the plaintiff. 
The suit was instituted by the plaintiff 
against the defendant Union of India 
claiming a sum of Rs. 10,901~-8-0 alleged 
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to be due for supply of coal together with 
a sum of Rs. 6540-14-0 by way -of inte- 
rest. The Union of India contested the 
claim denying the supply and its main 
roints were that there was no valid con- 
tract between it and the plaintiff in view 
of the provision of Section 175 of the 
Government of India Act, 1935 corres- 
ponding to Art. 299 of the Constitution 
and. that the claim is barred by limitation 


and there was no notice under Section 80` 


of the Code of Civil Procedure. The 
learned Subordinate Judge who tried the 
suit at its original stage was satisfied that 


the goods had been delivered and the.. 


_ Price claimed would be due but he found 
that no valid notice under Section’-80 of 


the Code of Civil Procedure had been. 


served and further that the claim was 
barred by limitation and ‘the contract 


would not bind the Union of India in view ` 


of See. 175 of the Government of India 
‘Act. The plaintiff appealed to this Court 
and this Court affirmed the finding of the 
learned Subordinate Judge to the effect 
that the supply had been actually made. 
This Court also. found that notice under 
Section 80 of the Code was duly served. 
. This Court also found that there was no 
valid contract as found by the learned 
Subordinate Judge. But this Court was 
of opinion that the learned Subordinate 
Judge did not consider the question .of 
ratification and held that in view of the 
_ decision of the Supreme Court in AIR 
1954 SC 236 the question of ratification 


may arise. It, therefore, remanded the. 


suit for a fresh trial on this point and 
also directed the . learned Subordinate 
Judge to consider the question of limita- 
tion again in view of the fact that the 
plaintiffs case was that no payment could 
be demanded or. could be made until 
bills presented by the plaintiff had been 


‘checked and verified by the defendant. . 


This time the learned Subordinate Judge 
held that the suit was not barred by limi- 
tation but he held that there was no rati- 
fication of the agreement and further that 
Section 70 of the Indian Contract Act was 
not applicable and though he found that 
interest should be paid, he ultimately dis- 
missed the suit. Hence this appeal. 


2. . The first point that is pressed 
by Mr. Joy Gopal Ghose learned Advo- 
cate for the appellant, is to the effect that 
the learned Judge erred in holding that 
there has not been any ratification. Mr. 
S. C. Das Gupta, the learned Govern- 
ment Pleader appearing on behalf 


of the respondent has drawn our at- 


tention to a decision of the Supreme 
Court in Mulam Chand v. State of Ma- 
dhya Pradesh, AIR 1968 SC 1218 to show 
that the question of ratification cannot be 
considered in such cases of void contract. 
Mr. Ghose, on the other hand has relied 
on the decision in AIR 1954 SC 236, Cha- 
tturbhuj Vithaldas Jasani v, Moreshwar 
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also appears 


_ of India, 


` must be made lawfully. In our 
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Parasbram. It appears that this decision 
was not placed before their Lordships in 
Mulam Chand’s case. However, we. are 
bound by the latest decision and. must 
accep; the contention of Mr. Das Gupta 
that the question of ratification would not 
arise in such a proceeding of void con- 
tract. ._However, we must also point out 
that the learned J udge misdirected him- 
self when he found that there was no 
ratification in the instant case. He found 
that the goods had actually been deliver- 
ed to the Union of India. That was a 
finding arrived at by both the trial courts 
and was also affirmed by this Court. It 
that successive Garrison 
Engineers had acted on the basis that the 
supply had been. duly made to the Union 
It*cannot be stated that the 
Successive Garrison Engineers were in 
collusion with the first one (sic) and their 
acts and conduct would undoubtedly 
show that there was ratification by the 
Union of India. They are accredited and 
authorised Agents of the Union of India. 


3. Mr. Ghose next contends that 
the learned Judge was in the wrong in 
holding that Section 70 of the Contract 
Act coes not apply. In Mulam Chand’s 
case the Supreme Court observed that 
even in the case of a void contract under 
Secticn 175(3) of the Government of India 


. Act or the corresponding provision of 


Art. 299(1) of the Constitution, the provi-- 
sion cf Section 70 can be invoked by the 
aggrieved party to the void contract. The 
first condition to be satisfied under -the 
section is that a person should lawfully 
do something for another person or deli- 
ver something to him; the second condi- 


‘tion is that in doing the said thing or 


delivering the said thing he must’ not 
intend to act gratuitously, and the third 
condition is that the other person for 
whom something is done or to whom 
something is delivered must enjoy the 
benefit thereof. If these conditions are 
satisfied Section 70 imposes upon the 
latter person the liability to make com- 
pensazion to the former in respect of or 
to restore the thing so done or- delivered. 
The learned Subordinate Judge was 
wrong in thinking that the delivery also 
view 
the term lawfully qualifies only the term 
following it, viz., ‘does’ and not the word 
‘delivers’, That would also be clear: from 
the illustration (a) to Section 70. Now, 
even here, if the contract was void, so 
far as the Union of India is concerned, 
the evidence would show clearly, which 
was also accepted by both the trial 
Judges, that the supply was made to the 
Unior. of India and was also used by the 
Unior of India. That would also appear 
from the fact that Successive Garrison 
Engineers had acted on that basis. The 
first condition therefore, is fulfilled. 
There is no question that the plaintiff in- 
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tended to make the supply gratuitously. 
The last condition. is also fulfilled as. the 


Union of India has enjoyed the benefits 


of the supply. In our _ view, therefore, . 


the Union of India would be. Batle. to 
- compensate the plaintiff for :the price of 
. the goods sold, or~in- other- words, : - for 
the sum: of Rs. 10,901-8-0. ~~ 


4. Mr. Das Gurta has ‘contended 


that the learned Judge was not right in 
holding that the suit was-not barred by 
limitation. It would appear from the 
evidence that no payment could b= de- 
manded and no payment was.to- be made 
until the bills presented by the plaintiff 
had been pou and verified by the 
defendant. Ext. E (f) is a letter from 
an officer of the Union of India to ano- 


ther officer dated 20th October, 1953. -It 


shows quite.clearly that the plainti£ was 


agreeable to accept the sum of Rs. 1), 901-- 1969 


8-0 and ‘the. bills were forwarded for veri- 
fication and allocation ‘and early return 
by one officer to another. Thersfore, 
there was admittedly“ a liability on the 
20th October 1953. The bills had not 
even then been properly and , fnally 
checked and the suit having been institut- 
ed on the 19th of May, 1954 would be 
within time in any view of the matter. 


5. The learned trial J udge had 
held that the plaintiff would get incerest 
at the rate of 6 per cent per annum pro- 


vided ‘his claim was otherwise maintain- . 


able. Mr. Das Gupta has contendec that 
the plaintiff is definitely not entitle] to 
get the interest from 1944 at least up to 
the 20th of October, 1953 when, accord- 
ing to the plaintiff, the cause of action 
arose. Mr. Das Gupta argues that the 
plaintiff tries-to save limitation by alleg- 
ing that uptill that date the bills had not 
been finally checked and, therefore, the 
plaintiff cannot get advantage of this fact 


and claim interest as well. This is a very ` 


sound proposition and we accept it. The 
plaintiff cannot have it both ways. At 
the same time, on the 20th of October, 
1953 when the plaintiff expressed its 
willingness to accept the sum of Rs. 
10,901-8-0, the plaintiff would be entitled 
to get interest: uptill the date of full and 
final realisation. We do not understand 
why the amounts had not been paii .so 
long. But in view of the state of the law 
we direct that the plaintiff would get 
interest only at the rate of 4 per cent 
from the 20th October, 1953, up to the 
date of full and final realisation. .The 
amount in claim should be paid within 
six months from date. 


6. The appeal is accordingly 
allowed in part and the judgment passed 
by the learned Subordinate J udge žs set 
aside and the suit is decreed in part for 
the sum of Rs. 10,901-8-0 with corres- 
ponding costs thereon and this sum will 
carry interest as we have already point- 
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ed out, at the rate of 4 per cent per annum 
from the 20th of October, -1953 upto the 
date of full and final realisation. There 
will be no order as to costs in this appeal. 


7 We must place. on record our. 
appreciation as to the wav in which the 
learned. Government Pleader has placed 
the law and facts before us and he has 
been very very fair. .. 

: S: K. DATTA, J. :—. g.. I agree. 
l - Appeal allowed in part, 





AIR 1971 CALCUTTA 221 (V 58 C 44) 
' :SALIL KUMAR DATTA, J. 
““Chkotabhai Jethabhai Patel & Co., 

Plaintiff_A ppellant v. The Union of India, 

Defendants-Respondents.- 


AF.A.D. No. 1368 of 1959, D/- 24-12- 


Civil P. C. (1908), O. 2, Rr. 2 and 3 
— Intentional A PEL EA — Leave of 
Court — One consignment partly deliver- 


ed in damaged condition and rest undeli- 


vered — Suit for damages for short deli- 
very filed. in Small Cause Court decreed 
— Second suit for compensation for non- 
delivery filed without leave of first Court 
— Claim in second suit deemed io have 
been intentionally relinquished — Second 
suit -held not .on different causes of 
actions — Bar under O. 2, R, 2 applied. 

Out of one consignment of goods 
part was delivered in damaged ccndition 
while- the remaining was not delivered at 
all. A suit for damages for short deli- 
very filed in the Court of Small Causes 
was decreed. Without obtaining leave of 
that Court. a second suit for compensa- 
ee ge non-delivery was jiled in another 

our 


Held that the antaa of carriage 
being a single transaction, the plaintiff 
was not entitled to split up his claim. 
Two or more claims arising from the 
identical contract did not form different 
causes of action. On the filing of the first 
suit plaintiff shall be deemed to have re- 
linquished his later claim. AIR 1361 SC 
725 & (1892) ILR 19 Cal 372 & ATR 1922 
PC 23 & AIR 1958 Pat 565, Relied on; 
AIR, 1949 PC 78, Considered, 

(Paras 5 and 8) 
Cases Referred: - Chronological Paras 
(1961) ATR 1961 SC-725 (V-48) = 
1961-3 SCR 647, Governor Gene- 
ral in Council v. Musaddilal 
(1958) ATR 1958 Pat 565 (V 45), - 
Kanhaiyalal v. Union of India 1 
(1949) ATR 1949 PC 78 (V 36) = 
75 Ind App- 121, Md. Khalil Khan 
v. Mahubub Mian 6 
(1922) ATR 1922 PC 23 (V 9) = 
Cal WN 297. Muhammad Hafs 


v. Mirza Muhammad 7 
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(1892) ILR 19 Cal 372. Duncan 
Brothers and Co. v. Jeetmull 
Greedharee Lall 7 


Charu Chandra Ganguly and Miss 
Aruna Mukherjee, for Appellant; Ajoy 
Kumar Basu, for- Respondents. 


ORDER :— The only point for consi- 
deration in this appeal is whether the 
suit is barred under provisions of Order 2, 
Rule 2 of the Code of Civil Procedure. 
The plaintiff consigned 250 baskets of 
beedies on June 16, 1947, through the 
railways for their transport from Sealdah 
Railway Station to Rangapore Railway 
Station in Assam on the basis of agree- 
ment contained in the Railway Receipt 
No. 857964 of even date. Out of 250 bas- 
kets, 209 baskets were delivered - on or 
akout September 6, 1947, in damaged 
condition and contents from some baskets 
were pilfered while 41 baskets were not 
delivered at all. For the recovery of the 
damage caused by short delivery and also 
delivery of the -beedies in damaged con- 
dition the plaintifis instituted in the 
Court of Small Causes, Calcutta on Feb- 
ruary 20. 1948, a suit valued at Rs. 1890/ 
11/~ and the-suit was decreed. For dam- 
ages for non-delivery of 41 baskets’ the 
plaintiffs filed a suit on September 1, 
1948, in the High Court at Calcutta. On 
February 29, 1956, the High Court dis- 
missed the suit on the ground that it had 
ne jurisdiction to try the suit. There- 
ter on March 1, 1956, the present suit 
was instituted. The suit was valued at 
Rs. 6560/- as compensation for non-deli- 
very of the said 41 baskets of -beedies, 
Rs. 59/12/- was claimed for refund of 
railway freight paid and Rs. 50/- as legal 
expenses in all for Rs. 6619-12 annas. 

2. Union of India, the defendant, 
contested the suit and denied the liability 
for compensation and it was further con- 
tended that the suit was barred under 
provision of Order 2, Rule 2 of the Code 
of Civil Procedure. 

3. At the hearing of the suit, the 
only objection which was urged on behalf 
lof the defendant was that the suit was 
barred by Order 2, Rule 2 of the Code. 
The trial Court accepted the said conten- 
ticn and dismissed the suit and the appeal 
therefrom was also dismissed. The pre- 
sent second appeal arises out of the said 
appellate decree. 

4, Mr. Charu Chandra Ganguly, 
the learned Advocate, appearing for the 
tlaintiff has contended firstly that the suit 
wes not barred under provision of Order 
2, Rule 2 of the Code as the first court 
which tried the suit for recovery of dam- 
ages due to rain water and pilferage in 
respect of the baskets delivered was filed 
in the Presidency Small Causes Court, 
Calcutta Under 5. 18 of the Presidency 
Small Causes Courts Act (Act XV of 1882) 
the pecuniary jurisdiction of the Presi- 
dency Small Causes Courts did not ex- 
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tend beyond Rs. 2,000/-. As the suit for 
recovery of the whole claim could not be 
instituted, in such court, there could be, 
it was contended, no bar under Order 2, 
Rule 2 of the Code, Mr. Ajoy Kumar 
Basu, the learned Advccate appearing for 
the respondent, has contended that as no 
leave was obtained of the Presidency 
Small Causes Courts for filing a subse- 
quent suit in respect of the damages for 
baskets not delivered, it must be held 
that such suit was barred under Ordér 2, 
Rule 2 as the plaintiff must be deemed to 
have abandoned its claim for the amount 
claimed in present suit. Mr. Basu fur- 
ther contended that the question of juris- 
diction of the first court was immaterial 
and could not affect the provision of law 
and there was no bar in the Plaintiff in- 
stituting its suit in the proper court bav- 


ing jurisdiction for the entire claim. 


5: On a consideration of the res- 
pective contentions of the ‘parties. I am 
of opinion that the contention of Mr. 
Ganguly has no substance. Order 2, R. 2 
in sub-rule (1) states that every suit shall 
include the whole of the claim which the 
plaintiff is entitled to make in respect of 
the causes of action but at the same time 
it gave liberty to the plaintiff to relin- 
quish any portion of his claim in order 
to bring the suit within the jurisdiction 
of any court. Here the plaintiff elected 
to bring the suit in the Presidency Small 
Causes Court when there was no bar in 
its instituting the suit for the entire claim 
in the court having jurisdiction. When 
such suit is filed in a court, not having 
the requisite pecuniary jurisdiction, it 
must be deemed, in absence of any leave 
of the court to sue for the other reliefs, 
that the plaintiff has intentionally relin- 
quished that portion of the claim which 
was beyond the jurisdiction of the first 
court. Under Rulé 3 of Order 2 it is pro- 
vided that if the plaintiff omits to sue 
for all such reliefs to which he is en- 
titled, he shall not afterwards sue for any 
relief so omitted. Merely because the 
first court had no jurisdiction to try the 
suit for all reliefs to which the plaintiff 
was entitled, it cannot be held that there 
is no bar in his instituting a subsequent 
suit in another court for other reliefs not 
ciaimed for by him in the first court. On 
the contrarv it must be held that Order 2, 
Rule 2 of the Code operated as a bar to 
the second suit. if no leave therefor was 
obtained. It is again not the plaintiff’s 
ease that any such leave was obtained 
and the copy of the plaint of the suit in 
the Court of Small Causes exhibit A does 
not indicate so. The first contention of 
Mr. Ganguly must be overruled. 


6. Mr. Ganguly has next argued 
that the causes of action of the two suits 
are wholly different and accordingly there 
cannot be any bar of the present suit 
under Order 2, Rule 2 of the Code, Ac- 
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cording to him the first suit was for cam- 
ages caused by rain water and pilferage 
while the second suit was for darmges 
for non-delivery of the baskets. It will 
appear that different sets of evidence will 
be necessary for establishing the two dif- 
ferent claims of the plaintiff Relyinz on 
the decision of the Judicial Committee of 
the Privy Council in Md. Khalil Khen v. 
Mahubub Mian, AIR 1949 PC 78, he con- 
tended: that causes of action in the suits 
may be considered to be same if in sub- 
stance they are identical, one of the tests 
laid down being that if the evidence to 
support the two claims is different, then 
the causes of action are also different. In 
the second suit, according .to Mr. Gan- 
guly, the evidence has to be led on the 
issue of the non-delivery whereas in the 
earlier suit, the evidence was confined to 
establish damage by rain water and pil- 
ferage. This will also be evidenced by 
the two certificates granted by the Rail- 
way Administration in regard to the two 
separate. claims. one for short delivery in 
damaged condition, and the other for 
non-delivery exhibits 2 and 2(a) cated 
September 6 and 1, 1947, respectively. 


7. Mr. Basu has contended that 
the foundation of the claim of the peain- 
tiff against the railways is based on one 
contract, namely the contract of carriage 
of the consignment in question on the 
basis of one railway receipt and the Labi- 
lity of the administration is providec in 
Section 72 of the Indian Railways Act 
(Act IX of 1890), the railway’s respensi- 
bility being that of a bailee under Sec- 
tions 151; 152 and 161 of the Indian Zon- 
tract Act, 1872 (Act EX. of 1872). Mr. 
Basu also relied on.the decision in the 
case of Governor-General in Council v. 
Musaddilal, ATR 1961 SC 725. and it was 
held in that case that the railway admin- 
istration in India is not an .insurer of 
goods, but it is merely a bailee of goods 
entrusted to it for carriage. Section 72 
of the Railways Act prescribes. that the 
measure of the general responsibility to 
a railway administration for loss, des- 
truction or deterioration of goods is, sub- 
ject to other provisions of the Act, Zov- 
erned by Ss. 152 and 161 of the Imian 
Contract Act, 1872. Mr. Basu has also 
relied on the decision in Duncan Brofhers 
& Co. v. Jeetmull, (1891) ILR 19 Cal 372 
where it was held that when a con-ract 
for sale and purchase of goods is broken 
by the purchaser. in part. by the rezusal 
to.take delivery, and in part by rezusal 
to pay for goods delivered both breaches 
having occurred before any suit is brought 
the vendor is debarred by Section 4& of 
the Code of Civil Procedure, 1882, (simi- 
lar to Order 2, Rule 2 of the Code of Civil 
Procedure, 1908) from bringing two suits 
against such purchaser, his claim being 
one ‘arising out of one cause of action and 
based on one and the same contract. Mr. 
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Basu also drew my attention to th= case 
of Muhammad Hafiz v. Mirza Muhummad 
26 Cal WN 297 = (AIR.1922 PC 23) where 
it was held that when a creditor obtained 
a decree in a suit for interest on loan 
arising from hyphothecatian’ bond and 
thereafter brought a suit for the principal 
sum and arrears of interest, the subse- 
quent suit was held as not maintainable 
under provision of Order 2, Rule 2 of the 
Code. It was held that the cause of ac- 
tion is the. cause of action which gives 
occasion for and forms the foundation of 
the suit and if that cause of action enables 
a man to ask for a larger and wider relief 
than that to which he limits his claims, 
he cannot afterwards seek o recov2r the 
balance by independent proceedings. In 
Kanhaiyalal v. Union of India, AIE 1958 
Pat 565 it was held that when out of a 
single consignment there Ís a non-delivery 
of part and delivery of the balance in 
damaged condition, the two circumstances 
do not constitute two different causes of 
action for the plaintiff and two suits on 
them are not maintainable. It was fur- 
ther. held that the claims cannot be bifur- 
cated as to constitute two different zauses 
of action and accordingly the subsequent 
suit is held as not maintainable. 


8. It appears to me, as Is obvious, 
that the liability of the respondent. arises 
out of one contract namely the cantract 
for carriage which is the foundation of 


The claim is against the railways heret 
is on two counts, one arising out of shorti 
delivery and the other out of delivery in 
damaged condition, - but, that does not 
alter the foundation of the cause of action} 
of the plaintiff against the railway— 
namely the liability of the railway ad- 
ministration under Section 72 of the Rail-| 
ways Act arising out of tha contract of 
carriage under Railway Receipt dated 
June 16, 1947. Though different. ev:dencel 
may be. necessary to establish non-deli- 






plaintiff is not entitled to split up his! 
claims as different causes of actions for 
different suits and the two or more :laims 
arising from the identical contract willl 
not form different causes of action. The 
plaintiff having done so which is express- 
ly prohibited by Order 2, Rule 2 of the 
Code must suffer the consequence and 
accordingly it must be held that th2 pre- 
sent suit is not maintainable in law and 
was rightly dismissed by the courts 
below. 
9. The appeal in the circumstances 
is dismissed without any order as to costs, 
Appeal’ disrnissed. 
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P. N. MOOKERJEE AND l 
A. N. CHAKRABARTI, JJ. «. 
Lakshmi Kanta Jha, Petitioner v. Nil- 
kanta Ghosal and others, Opposite Parties. 
Supreme Court Appeal No. 40 of 
1969, D/- 24-12-1970, for leave to appeal 
to Supreme Court from iueement p: = 
Court, D/- 20-8-1968. 


’ (A) Constitution of India, Art. 133 0) 


— -Where original decree for eviction of 
ienant is changed by High Court in ap- 


peal into one for partial eviction,’ the 
appellate judgment is not one of affirm- 
ance. ; (Para 3) 


(B) Constitution of India, Art. 133(1) 


(a) — Subject-matter in dispute in eject- . 


ment suit is tenancy — Therefore where 
original decree for eviction is changed by 
High Court into partial -eviction the value 
of tenancy in dispute has to be determin- 
ed by taking value of property retained 
with tenant and deducting landlord’s in- 
terest therefrom — If the balance exceeds 
Rs. 20,000 that will satisfy valuation test 
for certificate under Art. 133(1) (a). AIR 
1968 Cal 316, Disting. (Para 6) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 Cal 316 (V 55), 
Ramrie Lal Saha v. acne: 


Narayan Roy a 0> 


P. N. Mitter and Manick Ga 
Mitra, for Petitioner;.. 
kherjee and Mukulgopal Mukherjee, . 
Oppositie Parties Nos. 1 to 6. - 


P. N. MOOKERJEE, J. :— This is ; the 


Iandlord’s application for a Certificate for 


leave to appéal to the Supreme Court: 


under Art. 133(1) (a) ae ‘(b) of the Con- 
stitution.. i 


2. ‘The: E arises out of. a. suit 


for ejectment of a tenant. The suit was. 


decreed in full by the two courts below, 
but, in this Court, that decree was chang- 
ed to a decree for partial eviction. 
Against this decree for partial eviction, 
the landlords are desirous of filing an 
appeal to the Supreme Court, and, ac- 
cordingly, they have made -the present 
application for a certificate under Arti- 
cle 133(1) (a) and (b) of the Constitution. 


3. There is no dispute that, in the 
instant case, the judgment of this Court 
is not a judgment of affirmance. The 


only point, therefore, will be whether the. 


instant case will satisfy the valuation 
test, required for purposes of the said 
clauses or any of them... 


4, The matter was- sent back to 


the Court below for a finding on the 
above question of valuation and, accord- 
ing to that finding, which is sufficiently 
supported by the evidence on the point, 
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` hereinbefore, namely, Rs. 1,00,000/-, 


Apurbadhan ' Mu. 
“Sor 
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properly read and analysed, the value of 
the property, which is to be retained by 
the tenant under the decision of this 
Court at a rental of Rs, 240/- per month, 
would be about a lakh of rupees. That, 
however, would not, by itself, be suffi- 
cient for answering the requisite. test of 


. valuation. The subject-matter. in dispute 


would be the tenancy in question, that is, 

a tenancy bearing a rental of Rs. 240/- 
= month. The. property, no doubt, in 
respect of which this tenancy is to be 


held, would, on.the above finding. be of 


the value of Rs. 1,00,000/- From that, 
however, has to be. deducted. the value 
of. the -landlord’s interest or reversion 
for the purpose. of determining the value 
of the tenancy in dispute. Now, - taking 
the capitalised value of the landlord’s re~ 
version at the reasonable figure of twenty 
years’ purchase, ‘it would come to near 
about Rs. 58 000/- and deducting the same 
from the value of the property, as gare 
the 
balance - would be Rs. 42 000/-,. which 
would be the value of the tenancy in dis- 
pute and much more above the appealable 
value. namely, Rs. 20,000/- under Arti- 
cle 153(1) of the Constitution. In the 
above view, the value of -the subject- 
matter in dispute’ before the Supreme 
Court, in the instant case would be well 
over Rs. 20,000/- . 


5. ` There is no question also that, 
in “the same manner, the value of the 
subject-matter in dispute in the court of 
first instance, where the entire property 
was comprised within the disputed ten- 
ancy: at a rental of Rs: 362/- per month, 
would ‘be. ‘above the said value. . 


6. The - instant case, therefore; 


would - ‘satisfy the test of valuation. re- 


quired for purposes ‘of clause (a) of Arti- 
cle 133(1) of the Constitution. `The peti- 
tioners, therefore, would be entitled to a 
Certificate under clause (a) of Art. 133(1) 
of the Constitution and it is unnecessary 
to consider the matter under clause (b) of 
the above’ Article. 


7. . We. hold. accordingly and direct 
that the ‘petitioners be given a Certificate 
under the said clause for leave to ap- 
peal to the Supreme Court from our 
1968 nt and decree, dated August 20, 


8. - Let the necessary - Certificate 
be draw up by the a in accordance 
with law. 


9. . There will be no order for. costs 


= in this application. . 


~ IQ Before concluding we would 
only add that the decision of this Court, 
in Ramric Lal Saha v. Sachindra Narayan 
Roy, AIR.1968 Cal 316, on which reli- 
ance was placed on behalf of the opposite 
parties, is clearly distinguishable. as there 
the disputed tenancy or tenant’s interest 
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could not be valued for want of necessary, 
materials. 
A. N. CHAKRABARTI, J. :-— 11. 


E agree. 
Order accordinzly. 


ee 
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Sm. Tarabai Mohata and others, Ap- 
pellants v. Union of Indiz, Respondent 


A. F. O, O. No. 98 of 1959, D/- 3)-4- 
1969. 


(A) Civil P. C. (1908), O. 21, R. $ — 
Money payable under decree — Suit for 
declaration that certificate is void and 
not binding on certificate debtor — High 
Court in appeal passing decree in terms 
of compromise settlement arrived at be- 
tween certificate debtor and Revenue 
authorities —- Terms of settlement indi- 
eating that Revenue authorities weuld 
forego their other claims in certifsate 
proceeding only if the certificate debtor 
makes payment in accordance with terms 
of settlement — Decree passed by Wigh 
Court cannot be said to be decree for 
money — Default on the part of certifi- 
cate debtor to make payment according 
to terms of settlement — Revenue autho- 
rities are not empowered to realise the 
amounts by execution of the consent de- 
cree passed by High Court on terms of 
settlement — Remedy of Revenue autho- 
rity is to proceed with their certificate 
proceedings and realise their debts. AR 
1926 Mad 749, Rel. on. (Para 14) 


(B) Civil P. C. (1908), S. 11 — Res 
Fadicata— Execution proceedings — Court 
finding the execution not maintainable — 
Finding of the Court however adverse 
against the judgment-debtors objectors 
who were successful parties in that liti- 
gation cannot operate as res judicata. 
AIR 1957 Cal 128 & AIR 1922 PC 241, 
Rel. on. (Para 16) 
Cases Referred: Chronological Paras 
(1957) AIR 1957 Cal 128 (V 44) = 

ILR (1957) 2 Cal 587, Kumar Pasu- 
pati Nath Malia v. Sankari Prosad 16 
(1926) AIR 1926 Mad 749 (V 13) =. 
ILR 49 Mad 716, Narayanaswami 
Naidu v. Rangaswami Naidu 
(1922) AIR 1922 PC 241 (V 9) = 
48 Ind App 49, Midnapur Zamin-~ 
dari Co. v. Naresh 16 

Jitendra Nath Choudhuri, for . Apel- 
ants; Balai Lal Pal, for Respondent. 

ANIL KUMAR SEN, J.:— This is an 
appeal against an order dated March 15, 
1958 passed by the learned Subordinate 
Judge, First Court, Alipore, District 24 
Parganas in Mise. Case No. 96 of 1955 — 
arising out of Title Execution Case Nc 16 
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of 1955 — dismissing thereby an objection 
under Section 47 of the Code of Civil 


Procedure. 


2. The objectors are the heirs and 
legal representatives of a deceased judg- 
ment-debtor Radhakissen Mohta. In or 
about the year 1945-46 the Revenue Au- 
thorities started Certificate Case No. 241 
J. T. 1945-46 before the Certificate Officer, 
24 Parganas for recovery of certificate 
dues from the said Radhakissen Mohta, 
While the said proceeding was pending 
Radhakissen Mohta instituted Title Suit 
No. 121 of 1947 in the First Court of the 
Subordinate Judge at Alipore against the 
predecessor-in-interest of the present res- 
pondent for a declaration that the certi- 
ficate filed in the aforesaid Certificate 
Case No. 241 I. T. of 1945-46 is void, 
illegal, inoperative and not binding on 
him and for cancellation of the certifi- 
cate, The suit failed in the trial court 
and it was dismissed on September 17, 
1948. The certificate debtor Radhakissen 
Mohta preferred an appeal from original 
decree to this court which was registered 
as F. A. No. 186 of 1948. In the above 
appeal to this court, the parties filed a 
petition of compromise inccrporating the 
terms of settlement on August 13, 1949 
and this Court disposed of the appeal by 
passing a decree in terms of the said peti- 
tion of compromise on August 24, 1949, 
As the dispute in the present appeal before 
us arises out of the rival interpretation 
of the said decree and the terms of Settle- 
ment it is necessary to set out meterial 


‘part of the terms which reads as herein: 


“1. The sum of Rs. 50,000/- deposited 
by the Certificate-debtor "with the first 
Sub-Judge, Alipore in T. Suit No. 121 of 
1947 to be withdrawn and appropriated 
towards‘ outstanding income-tax dues and 
the Certificate-debtor will give his con- 
sent eee 

In addition to the sum of Rs, 
25, ool- already paid the Cartificate-deb- 
tor will immediately pay a further sum 
of Rs. 1 lac to the. Income-tax Officer. 

3. The present value of 1960 shares 
of Ganesh Commercial Co. Ltd. as deter- 
mined by an independent valuer nomi- 
nated by the Commissioner of Incom2-tax, 
Wery Bengal, will also be immediately 


4. The departmen€ will not require 
payment of the balance of the income-tax 
and E.P.T. demands remaining outstand- 
ing after the aforesaid payments in ac- 
cordance with this settlement. 


5. The. assessee will rot claim any 
refund on account of deficiencies, if any, 
in respect of the pending E.P.T. assess- 
ments for the two remaining CA.Ps, 
ending October, 1945 and March, 1946. 
Nor will such amounts which would 
otherwise have been repayable under the 
proviso to S. 12 of the EP.T. Act be 
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taken into account in computing the total 
income for income-tax purposes for the 
corresponding assessment years. 

6. The appeal in the High Court aris- 
ing out of the recovery proceeding (being 
Appeal No. 186 of 1948 A.O.D.) and the 
recovery proceedings before the Certifi- 
cate Officer, 24 Parganas (being Certif- 
cate Case No. 241 I. T. of 1945-46) will 
thereupon be withdrawn by the Certifi- 
cate-debtor and the Income-tax Depart- 
ment respectively. Each party to pay 
his costs throughout irrespective of any 
order or decree for costs already made. 


7. The pending suits in the High 


Court, (a) against Mr. Sital Prasad being - 


No. 1788 & 1941 & (b) against Nurzaman 
& Anr. being No. 1831 of 1951 will: be 
struck off, each party paying his own 
costs. ; 

8. All costs of the valuation of the 
shares of Ganesh Commercial Company 
Ltd. (referred to in Clause 3) will be 
borne by the assessee. 

These terms when carried out will 
mean and include the settlement and 
termination of all proceedings arising out 
of the I. T. Assessment for the year 1940- 
41 and F.PL assessment for the corres- 
ponding C.C.P.” 

3. It is not in dispute that over 
and above the sum of Rs. 50,000 and Rs. 
25,000 referred to in Clauses 1 and 2 of 
the above terms, the Certificate-debtor 
had also paid a sum of Rupees 1 lac as 
referred to in Clause 2 and a further sum 
of Rs. 10,000 towards the value of the 
shares referred to in Clause 3 of the terms 
as above. It is also not in dispute that 
save as aforesaid no other sum has yet 
been paid either by the Certificate-debtor 
or his heirs and legal representatives— 
the present appellants. 

4, In or about the year 1951 the 
present respondent put the aforesaid com- 
promise decree into execution in Title 
Execution No. 43 of 1951 claiming to re- 
cover a sum of Rs. 1,98,250 from the pre- 
sent appellants who are the heirs and 
legal representatives of KRadhakissen 
Mohta-—then dead. To this execution 
two objections under Section 47 of the 
Code of Civil Procedure were filed on 
behalf of the appellants which were regis- 
tered as Misc. Case Nos. 136 and'137 of 
1951. ‘These objections succeeded and 
the learned Subordinate Judge held that 
the execution application as framed is not 
maintainable. The judgement of the learn- 
ed Subordinate Judge dated April 16, 
1952 is Ext. D. 

5. Few years thereafter on April 
12, 1955 the respondent before us filed a 
fresh application for execution which was 
registered as Title Execution Case No. 16 
of 1955. -In this execution the respond- 
ent claimed recovery of a sum of Rs. 
1,67,012-8 annas alleged to be payable by 
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the heirs and legal representatives of 
deceased Radhakissen Mohta-appellants— 
which was claimed to be payable in terms 
of the 3rd Clause of the terms of settle- 
ment as aforesaid after deducting the 
sum of Rs. 10,000 already paid. The 
aforesaid amount was claimed to be the 
value of the shares referred to in the 
said clause as assessed by Sri G. Basu, 
the independent valuer, appointed by the 
Commissioner of Income-tax. To this 
application for execution an objection was 
raised again under Section 47 of the 
Code of Civil Procedure by the present 
appellants. The objections were manifold 
but the most substantial grounds of such 
objections were that the decree under 
execution was no decree at all, that in 
any case there had yet not been a final 
decree for the amount claimed in exe- 
cution which could be put to execution, 
that the properties described in the sche- 
dule to the tabular statement did not be- 
long to the deceased judgment-debtor 
Radhakissen Mohta, that premises No. 22 
Belvedere Road did not belong to the de- 
ceased judgment-debtor and that the 
value of the shares had not been assessed 
in terms of Clause 3 of the terms of 
settlement and as such they were not 
liable to pay any ae on the valuation 
as made by Shri G. Basu. This objection 
was registered as Misc. Case No. 96 of 
1955 and it was contested by the present 
ERE 


6. The learned Subordinate Judge 
upheld the objection in part and held that 
premises No. 22 Belvedere Road did not 
belong to the judgment-debtor Radha- 
kissen Mohta and as such execution can- 
not be levied against this property; the 
learned Subordinate Judge held that the 
goodwill of the firm Ganesh Export and 
Import Company and the shares of the 
deceased judgment-debtor in Ganesh 
Commercial Co. Ltd. would be open to 
be proceeded against in the execution by 
the respondent before us. The learned 
Subordinate Judge further overruled the 
objection that the decree was not exe- 
cutable and held that the decree is final 
and is capable of being executed for the 
value of the shares now claimed. The 
learned Subordinate Judge further over- 
ruled the objection that the valuation of 
the shares was not made in terms of 
settlement. 

7. It is against this judgment and 
order of-the learned Subordinate Judge 
that the present appeal has been prefer- 
red by the heirs of Radhakissen Mohta. 
The respondent, however, has not disput- 
ed the decision of the court below so far 
as it had gone against it. Mr. Promotha- 
nath Mitra. learned Advocate, appearing 
on behalf of the appellants has taken two 
points in support of the appeal. In the 
first place, Mr. Mitra contends that the 
judgment-debtors’s liability to -pay the 
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value of the shares in terms of Clause 3 
of terms of settlement as above has not 
yet arisen inasmuch as there has yet not 
been a proper assessment of the value 
as contemplated by the terms of setle- 
ment. Mr. Mitra puts forward two reza- 
sons to support this contention of nis. 
In the first place, Mr. Mitra contends 
that the valuation could not have b2en 
made without an appropriate notice to 
his clients giving them an opportunity to 
participate in the proceedings for the 
assessment of the value and secondly ac- 
cording to Mr. Mitra the value that was 
agreed to be assessed was present market 
value of the shares but what has b2en 
assessed by the assessor Shri G. Basu. is 
the present intrinsic value of the shaces. 
The second contention raised by Mr. 
Mitra in support of the appeal is that the 
decree under execution does not amount 
to a money decree which is capable of 
execution in the manner claimed by the 
respondent, as according to him, the cem- 
promise decree does not provide that 
there would be any decree for money 
realisable as such in execution. 


8. Mr. B. L. Pal, the senior Adwo- 
cate for the Revenue authorities, has 
strongly contested both the points raised 
by Mr. Mitra. Mr. Pal contends that the 
terms of settlement nowhere provide that 
the valuation by the independent valuer 
of the shares is to be made with any 
notice whatsoever to the appellants; rot- 
withstanding the same Mr. Pal points put 
from the documentary evidence on record 
that such assessment of the value was 
made with proper notice to the appelents 
and with the appellants participating in 
the said proceedings through a law~er. 
Mr. Pal next contends that Mr. Mitra is 
not entitled to add or incorporate to the 
terms of settlement a limitation, namely, 
that the value that is to be assessed by the 
independent valuer must be the market 
value. He contends that if it had b2en 
the intention of the parties that the value 
that is to be assessed would be only 
market value. it would not have b2en 
necessary at all to appoint an independ- 
ent valuer as such value could have b2en 
worked out even by the parties by find- 
ing out the prevailing market price of 
the share. On the other question as to 
whether the decree under executior is 
capable of execution or not, Mr. Pal has 
contended that it amounts to a Money 
Decree which is capable of execution. Mr. 
Pal has laid great emphasis on the order 
of this court made on the petition of 
compromise which reads as follows:— 


“It is ordered and decreed that this 
appeal be and the same is hereby dis- 
posed of in accordance with the terms of 
settlement annexed to the petition filled 
and moved in court this day and that the 
said petition marked with the letter ‘B’ 
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together with the terms of settlemen= an- 
nexed thereto as annexure ‘A’ be kent as 
of record and do form part cf this d2cree 
and the parties shall and do give effect 
to and be bound by terms thereoz. Dated 
this 24th day of August in the year of 
our Lord one thousand nine hundrec and 


forty-nine. 
R. C. Mitter 


' Pramatha Nath Mtra”. 


9. Mr. Pal has also ccntended that 
the judgment-debtors appeLants are not 
entitled to raise such a question any fur- 
ther as the point is now barred by princi- 
ples of res judicata by the judgmeni ol 
the learned Subordinate Judge (Ext. D) in 
the earlier objections under Secticn 47 
which were registered as Misc. Cases 136 
and 137 of 1951. 


10. We are, however, not irclin- 
ed to uphold the first contention raised 
by Mr. Mitra as, in our opinion, there is 
no substance in either of the two grcunds 
put forward by Mr. Mitra in suppoct of 
his first contention. In our opinion. Mr. 
Pal is perfectly right in his interpretation 
of Clause 3 of the terms of settlement 
which left-the assessment of the value 
exclusively in the hands of an indepen- 
dent valuer to be nominated ‘Sy the 
Commissioner of Income-tax. There is 
no dispute that the Commissioner o? In- 
come-tax had nominated Shri G. Basu to 
be the independent valuer to value the 
shares. The terms of settlement nowhere 
provide that such valuation has got -o be 
made upon notice to the judgment-debtor 
or any party whatsoever or after hearing 
any one in the matter. We are of the 
opinion that the parties left it to the 
judgment of an independent valuer v-hose 
decision would be binding tetwe2n the 
parties. As there is no dispute that Shri 
G. Basu had since assessed the valve on 
November 12. 1953 as it appears from 
letter, Ext. G, the parties are bound to 
act on such valuation. 


il. Apart therefrom there s no 
merit even in the suggestion that Shri G. 
Basu made the assessment without rotice 
to the judgment-debtors. On the other 
hand, it appears clear from the ccrres- 
pondence, Ext. C-2 dated September, 
5, 1952, Ext. C-3 dated Ssaptember 26, 
1952 that the judgment-debtor’s lawyer 
was being given notice of the proceelings 
for such assessment and that he was re- 
gularly participating in such proceecings, 
the minutes of the proceedings dated 
September 5, 1952, Ext. E, gives a com- 
plete answer to the objection raised in 
this account by Mr. Mitra and clearly 
shows that the valuer Shri G. Basu alow- 
ed not only the Revenue Authorities but 
also the Advocate for the judgment-deb- 
tors to participate and put forward their 
views in the matter of assessment. Taere- 
fore in either view of the matter wa are 
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of the opinion that there is no substance 
in the objection that the valuation, as 
made by Shri G. Basu, is ineffective be- 
cause of lack of any notice to the judg~ 
ment-debtor. 


12. We are also of the opinion 
that there is no substance in the seconé 
reason put forward by Mr. Mitra in sup- 
port of his first contention. The terms of 
settlement provided that the present value 
of the shares is to be determined by an 
independent valuer. We are unable to 
agree with Mr. Mitra that the terms “pre- 
sent value” must necessarily mean 
market value. ‘There is nothing in the 
terms to support such a contention. Or 
the other hand the terms show that par- 
ties left it to the valuer to find out and 
assess the value of the shares and intend- 
ed that the valuer should come to a deci- 
sion as to what the shares were really 
worth regard being had-to all relevant 
circumstances; the terms did not lay 
down either any limitation or direction 
in the matter of assessment by the valuer. 
It is now well accepted that not: only can 
shares be valued on their selling values 
in the market, but they can as well be 
valued on their intrinsic value foung 
out in either ‘dividend yield’ or ‘profit 
yield’ method or in the ‘break up value’ 
method. Which of the methods would 
furnish the proper value depends upor. 
various circumstances. Now in the pre- 
sent case when the parties left the matter 
to the exclusive arbitration of the valuer 
it is not open to them to challenge his 
decision except on the ground of bac 
faith. Further on the materials on record 
we are also unable to hold that the valuer 
was in any way in error in deciding to 
assess the value in the manner done by 
him; the objectors have not brought any 
evidence or material on record to sub- 
stantiate this objection of theirs now 
taken in this appeal. We also find justi- 
fication in Mr. Pal’s contention that if it 
had been the intention of the parties to 
find out only the market value, there 
would have been no necessity to appoint 
an independent valuer because the parties 
themselves could have found out such 
value by valuing the shares at the price 
then prevailing in the market. We are 
therefore of the opinion that the assess- 
ment as made by Shri G. Basu is nof 
open to challenge on this account. 

13. ‘Although Mr. Mitra fails in 
his first contention yet we are, however, 
of the opinion that there is great sub- 
stance in the second contention raised by 
him. Giving anxious consideration ‘to 
the terms of settlement we have come to 
the conclusion that the said terms did 
not provide any decree for the money 
representing the value of the shares which 
fs capable of execution in the manner 
claimed by the respondent. It must be 
remembered that the terms of settlement 
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were entered into in an appeal which 
arose out of a suit in which the present 
respondent decree-holder was a defend- 
ant; the suit was one for a declaration 
that a certificate is void and not binding 
upon the certificate-debtor; the certif- 
cate-debtor failed in such a suit and pre- 
ferred an appeal and there was a com- 
promise on the terms of settlement þe- 
tween the appellant certificate-debtor and 
the respondent, the Revenue authorities. 
The terms provided in Clauses 1 and 2 
either withdrawal of certain money in 
deposit by the respondent or payment of 
certain other sums by the certificate- 
debtor. The third clause provided assess- 
ment of value of certain shares and on 
such valuation being made, payment of 
such value ostensibly by the certificate- 
debtor. Clause 4 provides that the Re- 
venue Authorities would forego all other 
outstanding demands on payments being 
made in terms proceeding ie., clauses 2 
and 3. Clause 6 provides that on iulfil- 
ment of the earlier clauses the appeal 
(that is the appeal in which the compro- 
mise was entered into) will be withdrawn 
by the-certificate-debtor and that the 
Revenue Authorities will withdraw the 
Certificate Case. No. 241 I. T. 1945-46. The 
last paragraph in the terms of settlement. 
is very important which provides as 
follows: 


“These terms when carried out will 
mean and include the settlement and 
termination of all proceedings arising out 
of the I. T. assessment for the year 1940- 
41 and E.P.T. assessment for the corres- - 
ponding C.C.P.” 

14. We are of the opinion that 
Clause 6 and the last paragraph quoted 
above clearly indicate that the certificate 
proceedings in Case 241 I. T. of 1045-46 
would remain alive until the other party 
to this compromise makes the payment 
in terms of the earlier clauses. Clause 4 
further indicates that the Revenue Autho- 
rities would forego their: other claim in 
certificate proceeding only if the other 
party makes the payment in accordance 
with the terms of settlement. We do not 
consider that by these terms of settlement 
any decree for money was substituted 
for the certificate debt nor do the terms 
amount to a decree by the court for the 
sums payable under the terms. True, 
Mr. Pal has laid great emphasis on the 
decree of this court which provides that 
the appeal is disposed of in terms of - 
settlement but in our opinion, that does 
not amount tò a position as claimed by 
Mr. Pal namely that this court passed a 
decree for the money. According to us 
under the decree passed on such terms 
of settlement it was the certificate-debtor 
who obtained a conditional and partial 
relief in his suit for avoiding the certifi- 
cate on his fulfilling the condition of pay- 
ments as envisaged by the terms. Al- 
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though the terms of settlement də not 
provide what would be the result in de- 
fault of such payment, it is clear that 
in default the Revenue authorities, ie, 
the other party to the settlement, remain- 
ed entitled to proceed with their orginal 
claim as laid in the Certificate Case No. 
241 I. T. 1945-46. In cur opinion, if the 
certificate-debtor do nct choose to pay 
off all or any of the amounts payable 
under the said terms of settlement the 
Revenue Authorities are not empowered 
to realise the amounts by execution of the 
consequent decree passed by this Court 
on such terms. They can only ` proceed 
with their certificate proceedings and 
realise the entire debt which not only 


remained alive but capable of execution — 


by virtue of the agreement between the 
parties as appearing from the terms. We 
are however unable to hold that the de- 
cree on the terms as passed by this Court 
fave the Revenue Authorities any autho- 
rity to realise the payments envisaged by 
the terms by Process of execution cf the 
decree as, in our opinicn, the decree that 
was passed was not one for the money 
payable under the decree; obligation to 
pay the money was on the certificate- 
debtor only for the purpose of avoiding 
the other liabilities under the certificate 
and if he did not choose to pay, the con- 
sequence is that he may be made liable 
for the entire certificate debt and in the 
certificate proceedings. The view which 
we have taken on the interpretation of 
the decree under execution is in conso- 
nance with the Bench decision of the Mad- 
ras High Court in the case of Narayana 
Swami Naidu v. Rangaswami Naidu AIR 
1926 Mad 749, though the said decision 

was dissented from by this Court on other 
points. 

- 15. On these conclusions of ours 
we must uphold the second contention of 


Mr. Mitra and hold that the present exe- 


cution cannot proceed as there was no 
executable decree. But we make it clear 
that we hold as such because, in our 
opinion, in the consequence of non—pay- 
ment of the amount contemplated nder 
Clause 5 of the terms of settlemenc, the 
Revenue Authorities, the respondent be- 
fore us, are entitled to proceed_ with its 
original certificate poee te in Cartifi- 
cate Case No. 241 I. 1945-46 anc for 
the entire claim levied therein as under 
ee agreement such proceeding was kept 
ve, 

16. In upholding the second con- 
fention we have also considered th2 ob- 
fection of Mr. Pal that this objection 
is barred by _ principles of res 
judicata. We are however unable ło ac- 
cept this contention of Mr. Pal fcr the 
simple reason that. his claim of bar of res 
iudicata based as it is on the judgment of 
the learned Subordinate Judge dated 
April 16, 1952 in the earlier Misc, Cases 
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under Section 47 of the Code of Civil 

rocedure cannot be entertained for the 
simple reason that the present appellants 
who ‘were the judgment-debtor’s objec- 
tors in the said proceedings had succeed- 
ed and the learned Subordinate Judge 
had found the execution itself to be not 
maintainable. Therefore in the facts no 
finding however adverse against the pre- 
sent appellants who were the successful 
parties in that litigation can operate as 
res judicata. Reference may be made in 
the case of Kumar Pasurati Nath Malia 
v. Sankariprosad, ILR (1957) 2 Cal 587 = 
(AIR 1957 Cal 128) and Midnapur Zamin- 
dari Co. v. Naresh, 48 Ind Apr 49 = 
(AIR 1922 PC 241). 

17. On the conclusions as above 
this appeal must succeed and we there- 
fore allow the appeal, set aside th= judg- 
ment and order of the learnec. Subordi- 
nate Judge and direct that the execution 
petition be dismissed as nct maintainable. 
And we further direct that the parties 
would pay their respective costs. 


S. K. CHAKRAVARTY, J. :— 18. I 
agree, - 
Appeal ellowed, 
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Pijush ` Kanti Ghosh, Appellant v, 
Sm. Maya Rani Chatterjee and others, 
Respondents. 


A. F. O. O. No. 348 of 1967, D,- 24-3- 
1970. 


(A) Motor Vehicles ‘Act (1939), S. 
119-B — Section 110-B has to be read in 
conjunction with Ss. 116, 110-A. 110-C 
and 110-D and not de hors those sections. 
When so read no scope is left for con- 
tending that the Claims Tribunal can 
decide arbitrarily what is a just compen- 
sation in a particular case. S. 110-B is 
neither a piece of delegated legislation nor 
does it suffer from excessive delegation. 
(Constitution of India, Art. 245). 

(Paras 12, 18, 23, 24, 66) 


(B) Motor Vehicles ‘Act (1939), S. 
110-A (3) — Sub-section (3) only limits 
power of Claims Tribunal io entertain ap- 
plications. Prescription cof sixty days is 
not by way of limitation for application 
with date of occurrence of accilert as a 
starting point. (Fara 31) 


A contrary construction will render 
the right given to legal revresentatives of 
the deceased by clause (b} of sub-section 
(2) nugatory. The discretion giver: to the 
Tribunal by the Proviso to accept appli- 
cation made beyond sixty days is nof 
analogous to provision made by S. 5 of 
Limitation Act. (Para 31) 
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(C) Motor Vehicles Act (1939), S. 
110-A — Provisions of Civil P. C. regard- 
ing joinder of parties do not apply to ap- 
plication for compensation. 


An application made by one or more 
heirs of the deceased is maintainable even 
if other heirs are not impleaded. Even in 
such a case the power of the Tribunal is 
not limited to awarding compensation in 


favour of applicants or to the extent of . 


their shares. (Paras 39; 44) 


A legal representative of the deceas- 
ed applying for compensation and getting 
the same will hold it not only on his own 
behalf but also as a trustee for other 
legal representatives entitled to a share 
in the compensation. (Para 67) 
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AMARESH ROY, J. :— This appeal is 


directed against an award made in Motor 


Accident Claim Case No. 17 of 1964 by 
the Motor Accident Claims Tribunal at 
Howrah which is also the Tribunal for 
Calcutta and 24-Parganas. The claim was 
preferred by Maya Rani Chatterjee and 
her four minor children namely, Mamata 
Chatterjee, Shanti Dulal Chatterjee, 
Monoj Dulal Chatterjee and Brojo Dulal 
Chatterjee along with another child des- 
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cribed as baby which minors were repre- 
sented by their guardian mother Maya 
Rani Chatterjee. It was filed on 6th 
February, 1964 claiming compensation 
for the death of Maya Rani’s husband 
Gopal Chandra Chatterjee as a result of 
an accident on the road. north of Raja 
Subodh Mullick Square in Calcutta on 
23rd June, 1963 at about 10 pm. when 
the said Gopal Chandra Chatterjee was 
alleged to have been violently knocked 
down and run over by a Taxi Cab No. 
WBT-1422 driven by Chandra Sekhar 
Misra who was an employee of the owner 
o? the said taxi Pijush Kanti Ghosh. 


2. It was alleged that on 23rd 
June, 1963 at about 10 p.m. when- Gopal 
road from 
north to south the taxi car No. WBT-1422 
came from north to south along Nirmal 
Chandra Street and took a turn along 
Wellington Square north at a high speed 
without blowing any horn and proceeded 
towards east. The vehicle was driven 
rashly and negligently and thereby 
knocked down Gopal Chandra causing 
severe injuries in his head and on hbis 
person. The said taxi then stopped near 
the place of occurrence and some citi- 
zens who assembled there put Gopal 
Chandra on the back seat of the same 
taxi, called the traffic Constable on duty 
at the junction of Nirmal Chandra Street 
and Ganesh Chandra Avenue which is 
close to the place of occurrence, the 
Traffic Constable was asked to take the 
injured to the Medical College Hospital . 
in the same taxi cab and he did so. Gopal 
Chandra died in the Medical College Hos- 
pital on 27th June, 1963. 


3. At the time of Gopal Chandra’s 
death he was employed as the Head As- 
sistant of Home Defence Department, 
Government of West Bengal and was re- 
siding at Caleutta. Eis wife Maya Rani 
was at.that time pregnant and she was 
living with her children at Searsole in the 
district of Burdwan. She did not know 
about Gopal Chandra's death, nor the 
manner in which Gopal Chandra met his 
death. In July. 1963 Maya Rani’s brother 


. Shyama Pada Ghatak, P.W. 9 learnt about 


the death of Gopal Chandra from Home 
Departmeent in the Writers’ Building and 
he informed Maya Rani of Gopal Chan- 
dra’s death in the might of 5th July, 
1963. There was a Criminal Case over 
that incident of running over and Shyama 
Pada P.W. 9 deposed as a witness in that 
Criminal Case. In August, 1963 he came 
to know from the Pcilice Officer of the 
Fatal Squad at Lalbazar that Gopal had 
died ‘in the motor accident. 

å. At first Mava Rani and the re- 
latives of Gopal Chandra had thought 
that Gopal had been killed by gundas. 
At the time when Maya Rani learnt 
about Gopal Chandra’s death she was in 
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advanced stage of pregnancy and received 
severe mental shock on hearing the news 
of death of her husband. Due to that 
mental shock she even neglected her 
children and for that reason she had not 
known that Gopal had died in the motor 
accident even after that fect was learmt by 
her brother Shyama Pada Ghatak, F.W. 9 
who also had informed another brother 
and uncle of Maya Rani that Gopal Zhan- 
dra had died in the motor accident. After 
she had delivered the child in her womb 
she was ill for about six months. Only 
after she recovered from that illness and 
her mental condition improved, in Febru- 
ary, 1964 Maya Rani’s uncle, P.W. 8 


Birendra Kumar Ghatak informed Maya . 


Rani that Gopal had died in a motor 
accident. Two days thereafter on 6th 
February, 1964 the petition of claim for 
See was filed before the Tribu- 
nal. 

5. That petition was accompanied 
by another petition supported by am affi- 
davit praying for condonation of tke de- 


lay in filing the application for compen- - 


sation. 
6. On receiving the applicaticn the 


Tribunal by an order dated 6th February, ` 


1964 fixed 13-2-1964 for hearing an order 
regarding condonation of delay. On that 
date fixed and on several dates ther2after 
that matter was adjourned. It appears to 
have been taken up on 30th of March, 
1964 on which date the Tribunal directed 
to produce medical certificate in support 
of her statements that she was pregnant 
and gave birth to a child and she was 
suffering from illness. The medical certi- 
ficate was filed on the fixed date 22nd 
April, 1964 and upon consideration of 
those materials by an order dated 16th 
May, 1964 the Tribunal condoned tre de- 
lay in filing the application and directed 
that the application for compensation be 
entertained. 


7. Notice of the proceedings were 
served on the opposite parties named in 
the application, ie, the owner of the 
vehicle, Pijush Kanti Ghosh and tke In- 
surance Company, the United Indie Fire 
and General Insurance Company Limited. 
Thereafter, on 18th July, 1964 objections 
were filed on behalf of opposite party No. 
1, Pijush Kanti Ghosh and opposite party 
No. 2. the United India Fire and General 
Insurance Company Limited. Objections 
were raised that (1) the application was 
not maintainable in law and in the form 
it was made. (2) The application i3 bad 
for non-joinder and misjoinder of rarties 
and that the application was barred by 
special law of limitation under S. 110-A 
(3) of the Motor Vehicles Act. 


8. In the objection filed by Pijush 
Kanti Ghosh it was denied that the Taxi 
Cab No. WBT-1422 was the vehicle that 
had knocked down and ran over Gopal 
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Chandra Chatterjee but it was alleged 
that at about 10-15 p.m. in the night of 
23-6-1963 the driver of that taxi picked 
up one passenger in front of the main 
gate of Medical College and started pro- 
ceeding along with College Street and 
Nirmal Chandra Street towards the south. 
On reaching the junction of Nirmal Chan- 
dra Street and Ganesh Chandra Avenue 
the driver took turn to the left and enter- 
ed Subodh Mullick Square north and 
started proceeding towards east. 
25/30 ft. from the said junction the taxi 
cab was stopped by some members of 
the public and at their request carried 
the injured person and the Traffic Police 
on duty to the Medical College Hospital 
It was denied that the taxi No. WBT- 
1422 was involved in the accident that 
caused the death of Gopal Chandra. 

9. On those pleadings, issues were 
framed in the following terms:— 

"Issues. 

1. Have the claimants any cause of 
action against the opposite parties” 

2. Is the application maintainable for 
misjoinder and non-joinder of necessary 
parties? 

3. Is the application barred by special 
law of limitation? 

. 4 Did the accident occur due to any 
rashness, negligence or fault on-the part 
of the driver of the vehicle involved in 
accident? Or was there any negligence 
or contributory negligence on the part of 
the victim of the accident? 

5. Are the applicants entitled to get 
any compensation, if so, to what extent?” 
In the course of the hearing before the 
Tribunal, issues Nos. 2 and 3 were heard 
as preliminary issues on the prayer of 
the opposite parties made on 18th May, 
1966. Arguments were heard regarding 
those two issues on 7th and 10th June, 
1966 and by order dated 14th June, 1966 
the Tribunal held that although at the 
date when the application for compensa- 
tion was filed mother of Gopal Chandra 
was alive and she did not join as peti- 
tioner, the petition for compensation was 
maintainable. By the same order the 
Tribunal held that the delay in filing the 
application was rightly condoned and the 

im was not barred by time. 


10. On the merits the Tribunal on 
consideration of the evidence given in 
the case held against the contention: of 
the opposite parties and held that the 
accident resulting in the death of Gopal 
Chandra was caused by taxi No. WBT- 
1422 and it was due to the negligence 
and rashness of the driver of the vehicle. 
Regarding the quantum of compensation 
the Tribunal calculated it on the basis of 
the monthly emoluments that Gopal 
Chandra was drawing at che time of his 
death for the period of 11 years that re- 
mained before Gopal Chandra would have 
retired on superannuation if he had not 
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died which amounted to Rs, 46,200/-, to 
that Rs. 4,000/- was added as compensa- 
tion for the deprivation of consortium of 
Gopal’s wife and of paternal love, affec- 
tion and care of his children. The total 
sum thus obtained came to Rs. 50,000/- 
and from that amount was deducted 20% 
or Rs. 10,000/- for the reason that if the 
amount is to be paid in lump the peti- 
tioners will be in a position to invest 
that amount in a profitable way and can 
earn some income therefrom. For which 
deduction and reason a decision reported 
fim AIR 1964 Mys 113 was relied on. 
Another deduction was made of about 
Rs. 5,000/- for the reason of the benefit 
of life insurance and gratuity that were 
given to Gopal’s heirs, by that process 
the Tribunal assessed the compensation 
at Rs. 35,000/- and directed that the liabi- 
lity of the Insurance Company, opposite 
party No. 2 will be limited to the eau 
for which .the vehicle was insured i 

Rs. 20,000/- and the balance Rs. 15, 000/. 
will be paid by the opposite party No. £ 
The Tribunal directed these amounts to 
be paid within 3 months from the date 
of his judgment, In default a certificate 
as provided under Section 110-E, Motor 
Vehicles Act will be ea to issue 
against opposite party No. 2. 


11. Against that order awarding 
compensation opposite party No. 1, Pijush 
Kanti Ghosh alone has appealed to this 
Court. No appeal has been preferred by 
the Insurance Company, opposite party 
No. 2. The claimants also have not pre- 


ferred any appeal against that award. 


12. The learned Advocate for the 
appellant, Mr. Mukul Prokash Banerjee 
at the outset of his argument before us 
sought to challenge the validity of Sec- 
tion 110-B of the Motor Vehicles Act con~ 
tending that it was ultra vires the Con- 
`. Istitution of India being a legislation of 
.. {the nature of excessive delegation. Mr. 
Banerjee sought to elaborate his conten~ 
tion by referring to the feature that the 
section provides that the Tribunal “may 
make an award determining the amount 
of compensation which appears to be just 
without making any provision regarding 
the standard for calculation of compensa- 
tion”. He contends that arbitrary power 
has been given to the Tribunal which is 
not a Court and therefore that section 
Le, S. 110-B should be struck down as 
ua vires and an invalid piece of legis- 
flation. He seemed to draw an analogy 
from the provisions in the Fatal Accidents 
Act (Act XXIII of 1855) and also Work- 
men’s Compensation Act (Act VII of 
1923) in. which legislations, according to 
Mr. Banerjee, standard for calculation of 
compensation have been provided in the 
Act of the legislature itself. 

13. This argument of Mr. Baner- 
iee has no force and in our view suffers 
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from a wrong comprehension of the na- 
ture of the provision that has been in- 
troduced in the Motor Vehicles Act of 
1939 (Act IV of 1939) by later amend- 
ments by Act 100 of 1956. We will 
briefly give our reasons for that view 
we take. 

14, For proper appreciation of the 
true import and nature of the legislation, 
it need be remembered that in the Motor 
Vehicles Act of 1939_ as originally enacted 
in Chapter VIII Insurance of Motor Vehi- 
cles against third party risks was pro- 
vided by Sections 93 ‘to 111. In that 
chapter Section 94 provided for insurance 
against third party risk. Section 95 pro- 
vided the requirements of policies against 
any liability which may be incurred by 
the insured in respect of death of or 

odily injury to any person caused by 
or arising out of use of the Vehicle in 
a public place in sub-section (1) (b). Sub- 
section (2) of that section provided for- 
limits of liability in respect of different 
classes of vehicles, clause (a) for vehicles 
used for carriage of goods, clause (b) for 
vehicles used for carriage of passengers 
for hire or reward, and clause (c) for 
vehicles of any other class. Sub-section 
(3) of Section 95 then provided that 
“A Provincial Government may pre- 
scribe that a policy of insurance shall in 
order to comply. with the requirements 
of this Chapter cover any liability arising 
under the provisions of the Workmen’s 
Compensation. Act, 1923, in respect of the 
death of or bodily injury to any paid 
employee engaged in driving or otherwise 
in attendance on or being carried in a 
motor vehicle”, 
Ey those provisions limits of liability 
under clause (a) was Rs. 20,000/-; under 
clause (b) for passengers carried for hire 
or reward limit was Rs. 4,000/- in res- 
pect of individual passenger if the vehicle 
is registered to carry not more than six 
passengers or two thousand rupees in 
respect of individual passenger; but in- 
respect of persons other than passenger 
i.e. third parties, limit is for Rs. 20,000/- 
in all; sub-section (3) provided limit to 
the liability under Workmen’s Compensa~ 


tion Act if State Government so pre- 


scribes. Sections 96 to 102 provide for 
certain procedures for the proceedings 
and for enforcement of decree against the 


Insurer. 

15. After the provisions In Sec- 
tions 103 to 109 (which are ‘not relevant 
for this case), Section 110 provided: 

“A Provincial Government may, by 
notification in the Official Gazette, appoint 
a person or a body of persons to investi~ 
fate and report on accidents involving the 
death of or bodily injury to any person 
arising out of the use of motor vehicles 
and the extent to which their claims to 
compensation have been satisfied and to 
advise and assist such persons or their 
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representatives in. presenting their claims 
for compensation: x R , 

Provided that nothing in this section 
- shall confer on any such person or body 
of persons the right to adjudicate in any 
way on the liability of the imsurer or 
on the amount of damages to be awarced 
except at the express desire of the insu-er 
concerned.” 

Those provisions clearly show that _ 

(a) Procedure for enforcement of 
liability was a Suit in Civil Court for 
damages in an action for tort, resulting 
in a decree under the general law, Łe. 
Section 9 of the Civil Procedure Code. 

(b) Provincial Government by nofifi- 
cation could set up Tribunal to investi- 
gate and report. But that Tribunal had 
no adjudicatory function to determine the 
quantum of damages or extent of liebi- 
lity of insurer except at the express 
desire of the insurer. 


16. That state of law under Mctor 
Vehicles Act, 1939 has undergone a sab- 
stantial change by amendments introduc- 
ed by Act 100 of 1956, by which Eec- 
tion 110 has been wholly recast and also 
a new group of Sections 110-A to 1D-F 
and 111-A have been added in Chapter 
‘VIII, at the same time carrying out cer- 
tain amendments in the other existing 
sections in that chapter. Before discuss- 
ing those amendments in the exis-ing 
sections, it will be helpful to notice the 
nature of provisions. made in the mew 
sections added by the amending Act of 
1956 and also Section 110 as it now stands, 
Section 110 now is in these terms:— 


“110. Claims Tribunals— (1) A Szate 
Government may, by notification in the 
Official Gazette, constitute one or more 
Motor Accident Claims ‘Tribunals (here- 
after referred to as Claims Tribunals) for 
such area as may be specified in the 
notification for the purpose of adjudizat- 
fing upon claims for compensation in res- 
pect of accidents involving the death of, 
or bodily injury to, persons arising out 
of the use of motor vehicles. 

(2) A Claims Tribunal shall corsist 
of such number of members as the State 
Government may think fit to appoint and 
where it consists of two or more məm- 
bers, one of them shall be appointed as 
the Chairman thereof. 

(3) A person shall not be qualified 


for appointment as a member of a Cleims — 


Tribunal unless he— 

(a) is, or has been, a Judge of a High 
Court, or l 

(b) is, or has been, District Judge, or 

(c) is qualified for appointment as a 
Judge of the High Court. 

(4) Where two.or more Claims Iri- 
bunals are constitued for any area, the 
State Government may, by general or 
special order, regulate the distribution of 
business among them.” 
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By these provisions Tribunal wherever 
constituted under present law— 

(a) Has judicial function for the pur- 
pose of adjudicating upon Claims for Com- 
pensation. l 

(b) Qualification for appointment is 
that of Superior Court, minimum being a 
District Judge. 

Then the new Section 110-A provides for 


` application for Compensation and th=rein 


provisions have been made in details re- 
farding— 

(a) by whom can be made 

(b) to which Tribunal can be mzde 

(c) in what form it can be made 

(d) what particulars the applica- 
tion. should contain 

(e) time within which it should ordi- 
narily be made 

(£) when can application filed beyond 
the period be entertained. 
Further, the new Section 110-B provides 
that— 


(a) the parties will be given oppor- 
tunity to be heard 

(b) enquiry will be held inte the. 
claim 


(c) Award determining the amount of 
compensation shall be made 

(d) quantum of compensation shall 
ad which appears to the Tribunal =o be 
J 

(e) person or persons to whom com- 
pensation shall be paid will be specified 

(È which amount shal be paki by 
insurer shall be specified. 

Section 110-C provides that— 

*(a) In holding any inquiry wnder 
Section 110-B, the Claims Tribunals may, 
subject to any rules that may be made in 
this behalf, follow such summary proce- 
dure as it thinks fit 
(b) shall have powers of a Civil 
Court.” ° 
Section 110-D provides— 

f “appeal to the High Court within 90 
ays.” . 
Section 110-E provides— 

“for recovery of money due ander 
the award from the insurer as arrear of 
land revenue.” 

Section 110-F—~ 

“Bars jurisdiction of Civil Zourt 
where Tribunal has been constituted.” 

17. These provisions in those sec- 
tions either separately or collectively 
cannot be viewed either as delegated 
legislation or as giving arbitrary powers 
to the Tribunal, far less excessive delega- 
tion of legislative powers. Obvious pur- 
Doae of the legislation is to provide inter 

(a) Compensation for death or Injury 
caused by motor accident. 

(b) Speedy remedy in summary pro- 
cedure. 

(c) Obviate elaboration in procedure 
and time and costs involved in Civil Suit. 
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(d) Easy recovery of compensation 
awarded. 

18. Mr. Mukul Prokash Banerjee 
invited us to consider Section 110-B alone 
in isolation and argued that it is a piece 
of legislation suffering from the defect of 
excessive delegation in so far as it does 
not indicate any reasonable standard for 
assessing amount of compensation, nor 
prescribe any’ rule of evidence nor 


any procedure to govern the proceeding. 


before the Tribunal which is not a Court. 
His contention is that that section has given 
arbitrary powers to the Tribunal without 
jindicating any rational standard for doing 
| Justice in the matter. In our view this 
argument is incorrect. Section 110-B has 
to be considered in the background of the 
other sections in Chapter VIII in general 
and in conjunction with Section 110, 
110-A and 110-C in particular. By those 
sections power of adjudication has been 
given to Tribunal to which only experi- 
enced judicial officers of the level of 
Judge of a High Court or District Judge 
may be appointed. It is also -provided 
‘(that enquiry need be held after giving 
the parties opportunity to be heard and 
subject to any rules that may be made in 
this behalf such summary procedure as 


the Tribunal thinks fit has to be followed 


for determining the amount of compen- 
sation which appears to the Tribunal. to 


be just. 


19. We may mention here that Mr. 
Banerjee made his submissions particular- 
ly emphasising his notion that no Rules 
have been framed by State Government 
for guidance of the Claims Tribunal in 
the matter of carriage of the proceedings 
commenced on application under Sec- 
tion 110-A. This notion of Mr. Banerjee 
is totally incorrect. . 

20. New Section 111-A inserted by 
Act 100 of 1956 is in these terms: 

“Sec. 111-A. A State Government 

may make rules for the purpose of carry- 
ing into effect the provisions of Sec- 
tions 110 to 110-E and, in particular such 
rules may provide for all or any of the 
following matters, namely— 

(a) the form of application for claim 
for compensation and the particulars it 
may contain, and the fees, if any, to be 
paid in respect of such applications: 

(b) the procedure to be followed by 
a Claims Tribunal in holding an inquiry 
under this Chapter; 

(c) the powers vested in a Civil 
Court which may be exercised by a 
Claims Tribunal; 

(d) the form and the manner in 
which an appeal may be preferred against 
an award of a Claims Tribunal; and 

(e) any other matter which is to be, 
or may be, prescribed.” 

21. In West Bengal that power 
has been exercised by inserting Rules 221 
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to 241 in Motor Vehicles Rules, 1940 by 
Notification No. 6367-WT/T3M-84/61 dated 
5th September, 1961, published in Cal- 
te Gazette Part I dated September 28, 
1961 


22. Those provide elaborate Rules 
to cover every point of deficiencies ima- 
gined by Mr. Banerjee, and also they 
meet many of his other points to which 
we shall presently refer. It is astonish- 
ing that the learned Advocate for appel- 
lant was not aware of the existence of 
those Rules. 


; 23. The discretion left to the Tri- 
bunal in matters we have underlined 
above are judicial discretions which Par- 
liament is competent to incorporate in 
legislation. By no means can that be said 
to be arbitrary powers. Such judicial 
discretions have to be exercised by adher- 
ence to wellknown standards firmly set 
for experienced judicial officers who alone 
can be appointed to constitute the Tribu- 
nal. Even at that, every Award made 
by Tribunal is subject to right of appeal 
to High Court provided in Section 110-D. 
All these are the reasons for ousting the 
jurisdiction of Civil Court by S. 110-F. 


24. All these features lead us to 
the conclusion that Section 110-B is 
neither a piece of delegated legislation 
nor does it suffer from excessive delega- 
tion of legislative function and is not 
ultra vires the powers of Parliament that 
introduced the section in the statute by 
amendment. 


25. It was also argued by Mr. 
Banerjee that the Tribunal is not a Court, 
though for certain limited purposes it has 
been given powers of and shall be deem- 
ed to be a Civil Court. This point does 
not directly arise in this case and it is 
not necessary to decide it for the purpose 
of disposal of this appeal. However we 
may mention that the Claims ‘Tribunal 
constituted under the Motor Vehicles Act 
has all the trappings of a Court. It is a 
Tribunal constituted under a statute. It 
has power to adjudicate upon the rights 
and liabilities of parties. Its award is 
final subject to appeal. It must hold en- 
quiry by taking evidence on oath and 
giving the parties opportunity to be heard. 
Rules framed by State Government by 
exercise of powers under Section 111-A 
indicate the essentials for carriage of the 
proceedings nature of which clearly ap- 
pears from Rule 238 which makes some 
provisions of C. P. Code applicable and 
leaves out some from applicability. Ap- 
peal lies to High Court from the judgment 
of the Tribunal. All these give a look 
that the Tribunal has all the trappings of 
a Court. But it is not necessary to decide 
the point finally in the present appeal 
and we leave it open. 

26. Next point urged by Mr. 
Banerjee is the point of limitation. On 
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that issue the Claims Tribunal made an 
order on 16th May, 1964 for entertaining 
the application for compensation by ccn- 
doning the delay. That order was made 
upon hearing arguments on that point kut 
before notice had been issued to the 
opposite parties. Obviously it was an 
order made ex parte. 


exe After notices had been issued, 
and objections were filed in the proceed- 
ing, the same point was subject of an 
issue framed which is Issue No. 3 in these 
terms: 

3. Is the application barred by spe- 
cial law of limitation? 

28. That issue was heard as Pre- 
liminary Issue (along another issue about 
maintainability of the application) and by 
a judgment recorded in the order-sheet 
as Order No. 31 dated 14-6-66 the Triku- 
nal then dealing with the case, held: 

“So from the facts and circumstances, 
it appears that this is eminently a fit 
case where the discretionary power of 
condoning the delay in filing the claim 
case should have been applied. Hence my 
learned predecessor in office has rightly 
condoned the delay and I see no reason 
to set aside his order. 

I, therefore, hold that the delay in 
filing the claim case has been rightly 
condoned by my learned predecessor. 
This Claim Case is not barred by time. 
Issue No. 3 is answered in the negatives”. 
In aes part of that Order the Tribunal 
said: 

“It transpires that by Order No 8 
dated 16-5-64 my learned predecessor 
condoned the delay in filing this cleim 
case. Ordinarily, I would not have 
allowed the opposite parties to reagitate 
this question of limitation as that may 
look like myself sitting in judgment over 
the decision of .my learned predecessor. 
But in this case I have allowed o-ps. 
to canvass this point over again on he 
ground that ithe petitioners have no ob- 
jection to it. 

28-A. -It is an Appeal from Orgi- 
nal Order and is valued above Rs. 20,008/-. 
Rule 64 in Ch. IX. Part II of A. S. Rules 
governs it. Relevant portions of “he 
Order-Sheet needed to be included in 
Part I of the paperbook. There cannot 
be any doubt that an order made by Tri- 
bunal for entertaining the application for 
compensation under Sec. 110-B is very 
relevant order. Yet that has not been 
included in the paperbook. Rule 64 at- 
tracts Rule 30 of that Chapter. The order 
dated 16-5-64 not having been included 
in the paperbook, the appellant would be 
precluded from referring to that order for 
challenging its correctness, except by 
special leave of the Court. 

28-B. An appellant who intan- 
tionally omits from paperbook an order 
which is not only relevant but is elso 
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very important for just decision of the ` 
case, cannot pray for special leave of the 
Court or get it as a matter of course. 
Appellant’s Advocate in whose office the 
paperbook was prepared under orders of 
Court should have taken care to avoid 
the omission. l 

28-C, In this Court in the paper- 
book prepared in the office of the learned 
Advocate for the appellant the order 
dated 14-6-66 has been included but not 
the earlier order dated 16-5-54. By that 
omission under the Rules of tae Appellate 
Side the appellant has entailed the situa- 
tion that he is precluded frcm attacking 
the order dated 16-5-64 in the Appeal. 
However as the question of law is im- 
portant, we allowed Mr. Banerje2 to 
argue the point before us and we shall 
deal with it. 


29. Relevant provision is in sub- 
section (3) of Section 110-A of the Motor 
Vehicles Act, 1939. It is in these terms: 


“No application for compensation 
under this section shall be entertained 
unless it is made within sixty days of the 
occurrence of the accident: 

Provided that the Claims Tribunals 
may entertain the application after the 
expiry of the said period of days i? it 
is satisfied that the applicant was pre- 
vented by sufficient cause from making 
the application in time.” 


30. This provision has been treat- 
ed both in the order dated 14-6-66 ard in 
the argument of Mr. Banerjee before us 
as one similar to Section 5 of Limitation 
Act. That is not correct. 


31. Provision in sub-section (3) of 
Section 110-A is not a provision of limi- 
tation creating or extinguishing rights of 
parties. It is only a limit to the powers 
of Tribunal to entertain application for 
compensation. -As such the principles and 
decisions that govern matters under Sec- 
tion 5, Limitation Act do not directly 
apply, though the Tribunal in exercise of 
discretion given by the Proviso may and 
should keep in mind those principles. 
particularly in considering the question 
whether the applicant was prevented by 
sufficient cause from making the aprlica- 
tion in time. It is necessary to remember 
that occurrence of the accident is not 
exactly the cause of action from which 
period of limitation will begin to run, 
because death may result from the acci- 
dent more than 60 days after the dey of 
accident have elapsed and where death 
has so resulted, by the provisions in Sec- 
tion 110-A, sub-section (2), clause (b} the 
legal representatives of the deceased have 
been given right to make application for 
compensation arising out of the accident. 
If 60 days from the day of occurrence of 
the accident is regarded as period of limi- 
tation, commencing to run from that day 
of occurrence of the accident, then right 
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given to legal sy Sesh da of deceased 
by that clause (b) would: be rendered 
nugatory and ee depending only 
on the discretion of the Tribunal under 
Proviso -to sub-section (3). -Parliament 
that enacted Section 110-A in its present 
form could not haye contemplated to 
create such a chimerical right. 

. 32. In this connection it is 
noticeable feature that Rule 238 does not 
make applicable Order I of C. P. Code or 
Order XXH, C. P. Code. That indicates 
that whoever may initiate the proceedings 
by application under Section 110-A the 
Tribunal is not limited to make awards 
in favour of that person alone, nor would 
the proceeding suffer from any defect by 
not impleading any person as a party 
nor would it abate by reason of death of 
the persons who are made parties in the 
application. 


33. Mr. Banerjee’s next contention 
is that the application for compensation 
should be dismissed for the reason that 
the application has not been made by all 
the heirs of the deceased. He points out 
that the application was made on behalf 
of the wife and five minor children; but 
the mother of the deceased has not join- 
ed in the petition for compensation al- 
though she was alive not only at the date 
when the incident took place and at the 
date when death of the victim occurred, 
but also on the date on which the peti- 
tion for compensation was filed. It is in 
evidence that the said mother died during 
the pendency of the proceeding before 
the Claims Tribunal. By such omission 
to join the mother who is an heir in res- 
pect of the estate of the deceased, accord- 
ing’ to Mr. Banerjee’s contention, it has 
suffered from the defect of party, and 
therefore should be dismissed. ‘This point 
of law before the Tribunal was one of the 
issues which was decided as the prelimi- 
nary issue by an Order No. 11 dated 
14-6-66. Referring to the definition of 
the term ‘legal representative’ the Tribu- 
nal was of the view that the term is wide 
enough to include the heirs who repre- 
sent the estate of the deceased person 
and ‘therefore mother also should have 
been made a party. But for. that reason 
the proceeding should not fail because by 
- applying the principle of Order 1, Rule 9, 
C. P. Code the Tribunal “dealt with the 
matter in controversy as to the right to 
give compensation and the amount there- 
of so far as regards the parties actually 
before it”. Before the Tribunal on be- 
half of the opposite party it was argued 
by referring to Section 2 of the Fatal 
Accidents Act, '1855, that all the legal 
representatives of the deceased must join 
either as petitioner or be impleaded as 
opposite parties. The Tribunal overruled 
that contention relying on the decision 
reported in 51 Cal WN 490. The Tribunal 


held that non-joinder of the mother of: 
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the deceased is not vital to the claim 
case and that claim of the mother became 
barred by time before her death; there~ 
fore the petitioners will get their own 
share of the compensation if- otherwise 
maintainable.. In our view the contention 
raised as to the maintainability of the 
petition for compensation for the reason 
of non-joinder of the mother and also 
the whole approach to the question both 
in the arguments raised for the parties on 
this issue and also the approach of the 
Tribunal to the question are erroneous. 
No doubt Fatal Accidents Act was enacted 
to provide compensation to families for 
loss occasioned by the death of a person 
caused by actionable wrong and created 
right of action by suit against the wrong- 
doer making him answerable for the 
damages for the injury caused by him 
when his wrongful act, neglect or default 
may have caused the death of the victim. 
Section 1(a) of that Act provides that 
notwithstanding the death of the person 
injured, the wrong-doer shall be liable 
to an action or suit for damages when the 
wrongful act, neglect or default is such 
as would (if death have not ensued) have 
entitled the party injured to maintain an 
action and recover damages: in respect 
thereof. That section also provides that 


“Every such action or suit shall be 

for the benefit of the wife, husband, 
parent and child, if any. of the person 
whose death shall have been so caused 
and shall be brought by and in the name 
of the executor, administrator or represen- 
tative of the person deceased.” 
In such action under Fatal Accidents Act 
the Court may give such damages as it 
may think proportionate to ‘the loss 
resulting from such death to the parties 
respectively, for whom and for whose 
benefit such action shall be brought. 


' 34. Under the Motor Vehicles Act 
in Chapter VIII the compulsory insu- 
rance must be 


. “against any liability which may be 
incurred by the insured in respect of 
death or bodily injury to any person caus- 
ed by or arising out of the use of the 
vehicles ina public place” 
as Is mentioned in Section 95, sub-section 
(1) (b). Section 110 provides for constitu- 
tion. of Claims Trib 

“for the purpose of adjudicating upon 
claims of compensation in respect of acci- 
dents involving the death of or bodily 
injury to persons arising out of the use 
of motor vehicles”, 
Section 110-A gives right fo make appli- 
cation for compensation in the event of 
death of the victim not only to the legal 
representative of the deceased but . also 
to any agent duly authorised by such legal 
representative. l 

35. From these. provisions it fol~ 
lows that what is common to the two 


1972 
statutes, Ie., Fatal Accidents Act, 1855 
and the provisions now made in Chapter 
VIII of the Motor Vehcles Act is that 
both are exceptions to the old maxim 
actio personalis moritur cum persona, 
yet the nature of liability under the two 
Acts are entirely different. Under the 
Fatal Accidents Act it is damages for the 
wrongful act and is for the benefit cf the 
Specified persons.. Under the Motor Vehi- 
cles Act it is compensation arising out of 

an accident, although this Act prcvides 
that the application for compensation may 
be made by persons specified in Section 
10-A. The Act does not say for whose 


benefit the compensation is to be award- 


ed. ~As we have pointed out already to 
whom the compensation shall be payable 
has been left by the statute in express 
words to the discretion of the Claims 
Tribunal. Not only so, the nature cf the 
liability and the considerations that i 
enter in fixing the quantum of damages 
- under Fatal Accidents Act and’ cornpen- 
sation under the Motor Vehicles Act, 
though have common factors, do not 
exactly coalesce and are not exactly, 
same. 

36. By making the exception fo 
the maxim ‘actio personalis moritur cum 
persona’ jurisprudential speculations had 
to be brought into use in England both 
in the Court of Appeal and also ir the 
House of Lords whether the damages 
awardable for shortened expectation of 
life should enter calculation alsc (see 
Flint v. Lovell, 1935 KB 354 and Thant 
_ v. Read, (1939) 2 KB 346). The dicta in 
1935 KB 354 was affirmed in the HIouse 
of Lord the case of Rose v. Ford. 1937 
AC 826. Even so. it has to be kept in 
mind that the compensation is not given 
to the injured at all and in its natare is 
a solatium as Lord Goddard pointed out 
in the case of Benham v. Gambling. 1941 


AC 157. In reality our law has set up. 


Claims Tribunals for awarding solatium 
to the relatives and consequently ques- 


tion would arise what wouid be the- 


standard, 5 

37. That characteristic of the 
nature of the claim for compensation need 
be remembered for determining the true 
character of the Claims Tribunal cet up 
under present Section 110 and alto the 
nature of the proceeding before suca Tri- 
bunal instituted by an application for 
compensation under Section 110-A >£ the 
Motor Vehicles Act, that again has ïm- 
portant bearing on the question regarding 
the person or persons by whom such ap- 
plication for compensation may be made 
under Section 110-A, determination of 
the amount of compensation awaraed by 
Claims Tribunal under Section 110-B, 
powers and procedures of the Clainrs Tri- 
bunal under Section 110-C and also the 
person or persons to whom compersation 
shall be paid under that section. 
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38. It is true that Section 110-F 
bars jurisdiction of Civil Courts and the 
language employed in that section indi- 
eates that Claims Tribunal is not a Civil 
Court. At the same time judged by two 


' dicta of the Supreme Court in Bharat 
Bank’s case, 1950 SCA 317 


= (AIR 1950 
SC 188) taken with provisions in the seve- 
ral sections of the Motor Vehicles Act 
we have already mentioned and the rules 
framed by the State Government of West 
Bengal in exercise of the powers under 
Section 111-A of the Act the Claims Tri- 
bunal undoubtedly has all the trappings 
of a Court and in its true nature is a 
quasi-judicial Tribunal whose decision in~ 
volves not only a judicial approach and 
also appears to pronounce a definitive 
judgment which is authoritative end not 
merely fact finding, and which enjoys 
finality as has been laid down by the 
Supreme Court in Braja Nandan Sinha’s. 
case, AIR 1956 SC 66. 


39. The nature of the proceeding 
before the Claims Tribunal is not a suit 
and is not governed by tke provisions of 
the Civil Procedure Code rezarding 
pleadings and parties, although sub-sec- 
tion (2) of Section 110-C provides that the 
Claims Tribunal shall have all the powers 
of the Civil Court for the purpose of tak- 
ing evidence on oath and enforcing of the 
attendance of witnesses and of compelling 
the discovery and production oz docu- 
ments and material objects and for such 
other purpose as may be prescribed and 
the rules have made applicable some of 
the provisions of the Civil Procedure 
Code. Indeed sub-section (1) of Section 
110-C expressly provides that in holding 
any enquiry under Section 110-B the 
Claims Tribunal may subject to any rules 
that may be made in this behalf follow 
such summary procedure as it thinks fit 
and sub-section (2) of that section also 
expressly provides that the Claims Tribu- 
nal shall be taken to be a Civil Court for 
all the purposes of Section 195, Chapter 

, of the Criminal Procedure Code. 


40.. Those are the reasons which 
have led us to conclude that the argument 
advanced by Mr. Banerjee based on 
defect of parties must be rejected. We 
are also of the view that the decisions 
based on the provisions of the Fatal 
Accidents Act relied on ty Mr. Banerjee 
in support of this contention are not ap- 
plicable to this proceeding uncer the 
Motor Vehicles Act. 


41. Mr. Banerjee hae cited ‘ATR 
1962 SC T (Gobald Motor Service Ltd. v. 
R. M. K. Veluswami) as the authority for 
the basis on which the amount of com- 
pensation should be calculated. Though 
that case arose out of a death caused by 
motor accident it has to be noticed that 
the case arose out of a claim for tompen-~ 
sation before 1956 and in a suit . under 


238 Cal. [Prs. 41-51] 


Fatal Accidents Act. It was not a case 
decided under the amended provisions of 
Motor. Vehicles Act which has brought 
into existence Claims Tribunals and has 
barred Civil Suit. Their Lordships of the 
Supreme Court decided the law under 
Sections 1 and 2 of' Fatal Accidents Act, 
laying down as follows:— 


. “The rights of action under Sections 
1 and 2 of the Act are quite distinct and 
independent. If a person taking benefit 
under both the sections is the same, he 
cannot be permitted to recover twice over 
for the same loss. In awarding damages 
under both the heads, there shall not be 
duplication of the same claim ,that is, if 
any part of the compensation represent- 
ing the loss to the estate goes into the 
calculation of the personal loss under 
Section 1 of the Act, that’ portion shall 
be excluded in giving compensation under 
Section 2 and vice versa.’ 

42. In the passage immediately 
following their Lordships repressed to in- 
clusion of the figure representing the 
damages for mental agony suffering and 
loss of expectation of life and held that 
there was no duplication of damages 
under both the heads. 


43. The decision reported in AIR 
1963 Punj 125, State of Punjab v. Smt. 
Phool Kumari, referred to the decision 
of Supreme Court above mentioned, 
holding that nothing is to be paid by way 
of solatium and the fundamental basis of 
‘claim is pecuniary. loss suffered by the 
defendants as a result of death of the 
deceased. In ‘so holding the learned 
Judge of Punjab High Court appears to 
have omitted to notice the distinction bè- 
tween Sections 1 and 2 of Fatal Accidents 
Act emphasised by Supreme Court. 


44, Neither omission to implead 
all the heirs to the estate of the deceased 
person in the proceeding will affect the 
maintainability of the application for 
compensation made in this case as has 
been contended by Mr. Banerjee, nor thé 
powers of the Tribunal is limited to 
award compensation only in favour of the 
persons who have actually made the claim 
or to the extent of their shares by in- 
heritance to the estate of the deceased as 
has been held by the Tribunal. Sec. 110-B 
is clear in its terms that the Claims Tri- 
bunal may make an award determining 
the amount of compensation which : ap- 
pears to it to be just and need also 
specify the person or persons to whom 
compensation shall be paid. We may, 
however, point out that in this case the 
Tribunal took notice of the fact that the 
heir of the deceased who was left out in 
the application for compensation that is 
the mother of the deceased herself died 
during the pendency of the proceeding be- 
fore the Tribunal and her share to the 
estate of the deceased descended by in- 
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heritance on her death to the persons on 
whose behalf the application for campen- 
sation was made. But the Tribunal was 
of the view that the claim of the mother 
became barred by time before her death 
and therefore decided that the persons 
who actually joined in the application 
for compensation would get only their 
own. share of compensation if otherwise 
maintainable. We hold that the view of 
the Tribunal is not correct in that res- 
pect. But the claimants have not pre- 


_ ferred any appeal or cross-objection in 


respect of the share of compensation that 
has been disallowed by the Tribunal. In 
the present appeal preferred by person 
against whom the award of compensation 
has been made, that part of the claim of 
compensation need. not be considered. 

: On the merits the Tribunal 
has proceeded to fix the quantum of cam- 
pensation adhering to the principles ap- 
plying to Fatal Accidants Act as if the 
compensation would be limited to only 
damages as would (if death have not 
ensued) have entitled the party injured 
to maintain an action. Mr. Banerjee for 
the appellant has not contended that the 
approach was wrong; on the contrary he 
has argued on the footing that principles 
applicable to cases under Fatal Accidents 
Act would wholly apply. though we hoid 
that the error has really been in favour 
of the appellant and against the respond- 
ents who have not appealed. 

46-50. [After considering the evi- 
dence and repelling the contentions of 
the appellant that (1) the identity of the 
person who was injured by the motor | 
vehicle with deceased Gopal had not been 
established and (2) the vehicle of which 
the appellant was the owner was not the 
vehicle involved in the accident that 
caused the death of Gopal, his Lordship 
proceeded. 


51. In assessing the. amount of 
compensation, the Tribunal has calculated 
on the basis of prospect of his future ser- 
vice at the rate of monthly emoluments 
of Rs. 505/- which he was drawing at the 
time the accident occurred and deducting 
therefrom the personal expenses of the 
earner arrived at the amount of Rs. 
46,200/- which petitioners could be en- 
titled to get on account of the victim’s 
death. To that amount the Tribunel has 
added Rs. 4,000/- on, account of depriva- 
tion of consortium of the wife and pater- 
nal love, affection and care of the children 
and fixed the amount of total loss suffer- 
ed by the petitioner on account of 
Gopal’s death at Rs. 50,000/-. This total 
amount has been reduced by 20% as in- 
come that may be earned by investment of 
the amount in a profitable way and has 
also deducted about Rs. 5 ,000/- represent- 
ing the gratuity granted to deceased 
Gopal and amount received from Gopal’s 
life insurance. By that process of cal- 


1971 


culation the ‘Tribunal has assessec the 
compensation at Rs. 35,000/~ and has made 
the award that the Life Insurance Com- 
pany’s liability will be limited to Rs. 
20,000/- and the balance Rs. 15,000/- will 
be paid by the owner of the vehicle. Mr. 
Banerjee has pleaded for reduction of the 
amount of Rs. 15,000/- that has beer fix- 
ed as liability of the appellant who is the 
owner of the vehicle. The insurance 
company has appeared to suppor. the 
appellant but the learned Advocate for 
the insurance company has very reason- 
ably conceived that the correct position in 
law is that if the amount of compensa- 
tion is fixed at any figure abov= Rs. 
20,000/- the liability ~ of the insurance 
company shall be the amount for which 
the vehicle was insured as 3rd party in- 
surance under Section 95 (2) (b) ož the 
Motor Vehicles Act. 

52. As we have indicated above 
the basis on which the calculation has 
been made by the Tribunal is in our view 
not correct. But at the same time it is 
also clear that whatever error the Tribu- 
nal has committed in assessing the total 
amount of compensation has been in 
favour of the appellant and becaus2 the 
respondents have not appealed for raising 
the amount of compensation, there is no 
scope for enhancing the amount of com- 
pensation awarded in this appeal. This 
position in law has been conceded by the 
learned Advocate for the respondents 
Mr. Ganendra Narayan Roy. We are 
definitely of the view that there is -no 
scope for reduction of the amount of com- 
pensation as was contended before 3s by 
Mr. Banerjee for the appellant. The 
appeal, therefore, must fail and is dis- 
missed with costs. 


53. Let the records be sent down 
as early as possible. . 


BAGCHI, J.:— 54. I fully agree 
with my Lord that the appeal should be 
dismissed. I, however, add a few -vords 
of my own on some of the factual and 
legal aspects of the case. 

55. The Claims Tribunal iound 
that it was the taxi WBT-1422 which 
caused the death of Gopal Chandra That- 
terjee. The appellant disputed the id=ntity 
of the injured with the deceased Hopal 
Chandra Chatterjee. The appe_lant’s 
driver was convicted and sentenced by 
Criminal Court for causing death cf one 
Gopal Chatterjee by rash and negligent 
driving of WRBT-1422. He carriei one 
injured person to Medical College Hospi- 
tal. The photo of the injured person 
was proved as being that of Gopal Chat- 
terjee. P.W. 6, the widow of the deceas- 
ed Gopal Chandra Chatterjee, identified 
the photo. The driver of the taxi 
O. P. W. 2 nowhere said in his depcsition 
that the injured person whom he had 
carried to Medical College Hospital and 
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who subsequently died, was not Gopal 
Chandra Chatterjee. The Claims Tribu- 
nal, therefore, held that the desth of 
Gopal Chandra Chatterjee had beem occa- 
sioned by the accident that was caused by 
the appellant’s driver who drove the taxi 
WRBT-1422 rashly and negligently. The 
finding of the Claims Tribunal thaz rash- 
ness and negligence of she app=llant’s 
driver in driving the taxi had caused 
the death of Gopal Chandra Chetterjee 
brings in the doctrine of “Res ipsa loqui- 
tur” — The thing speaks for itse f. The 
principle of res ipsa loquicur only shifts 
the onus of proof. in that a prima facie 
case is assumed to be made out, throwing 
on the defendant the task of proving that 
he was not negligent; this does not mean 
that he must prove how and way the 
accident happened; it is sufficient if he 
satisfies the court that he personaly was 
not negligent (Woods v. Duncan and 
Cammel Laird & Co. Ltd., 1946 AZ 401). 
Lord Justice Asquith in Barkway v South 
Wales Transport Co. Ltd., (1948) 2? AH ER 
460 at p. 471 expressed himself as Dllows: 
“The position as to onus of proof in 
this case seems to me to be fairi- sum- 
marised in the following short proposi- 
tions. (i) If the defendants’ omnibus leaves 
the road and falls down an embarkment, 
and this without more is proved . then 
res ipsa loquitur, there is a presumption 
that the event is caused by negligence 
on the part of the defendants, and the 
plaintiff succeeds unless the defendants 
can rebut this presumption ... ... ... ... 


56. The doctrine of res ipse loqui- 
tur is a rule of evidence affecting onus. 
Facts bearing on the causation of the 
event of the accident and the care exer- 
cised by the defendant’s driver w=re not 
known to the plaintiff, nor could be known 
at the outset and are to be in the special 


‘ knowledge of the defendant’s driver. So, 


it is a rule of evidence on the pzinciple 
that an event which, in ordinary course 
of things, is more likely than not <o have 
been caused by negligence, is br itself 
evidence of negligence. To disprove neg- 
ligence in such a situation the burden 
rests upon him who pleads excepfion to 
negligence in case of an accident Fike the 
one now under consideration, in which, 
the doctrine of res ipsa locuitur is clearly 
applicable. The defendant-appellant is 
the owner of the taxi covered by the 
third party Insurance risk. The driver 
of the taxi is not a party to the rroceed- 
ing. O. P. W. 2. the driver of the taxi, 
though not a party to the proceeding, 
did not say a word in disproof of his rash- 
ness and negligence. The appellant 
(O. P. W. 1) was not present at the scene 
of the accident. He and his driver com- 
pletely denied involvement of the taxi in 
the accident. The Claims Tribunel, upon 
considering the entire evidence, found 
that the driver (O. P. W. 2) had driven 
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the taxi rashly and negligently causing 
death of Gopal Chandra Chatterjee. So, 
evidence in disproof of the driver’s negli~ 
gence could have been Jed by O. P. W. 1, 
the appellant, under the provisions of 
Section 106 of the Indian Evidence Act 
through his driver. The liability of the 
O. P. No. 1, appellant, 
stood established on the evidence adduced 
by the claimants in proof of ee and 
negligence of the driver O. P, W. 2 in 
driving the offending taxi. So, the evi- 
dence adduced by the claimant, and the 
character of the accident bringing the doc~ 
trine of res ipsa loquitur have been re- 
assured by the rule of evidence in Sec-~ 
tion 106 of the Indian Evidence Act. 


57. Section 110-B of the Motor 
Vehicles Act, 1939 reads as follows:— 

“Award of the Claims Tribunal:—On 
receipt of an application for compensation 
made under Section 110-A, the Claims 
Tribunal shall, after giving the parties an 
opportunity of being heard, hold an in- 
quiry into the claim and may make an 
award determining the amount of com-~ 
pensation which appears to it to be just 
and specifying the person or persons to 
whom compensation shall be paid; and in 
making the award the Claims ‘Tribunal 
shall specify the amount which shall be 

paid by the insurer.” 

58. On receipt of an application 
for compensation the Claims Tribunal 
shall (a) hold an inquiry into the claim 
for compensation; (b) give parties an op- 
portunity of being heard; and (c) may 


maake an award determining: the amount: 


of compensation which appears to it to 
be just: 

59. Mr. Banerjee, the leaned 
counsel for the appellant, attacked the 
provisions of Section 110-B appearing in 
the expression “which appears to it to 
be just ” as portending the evil of exces- 
sive delegation of power by the Legisla- 
ture to a Claims Tribunal without laying 
down any principle upon which the power 
of determining the compensation is to be 
exercised, and that such excessive dele- 
gation of power to the Claims. Tribunal 
smacked of arbitrariness in the process 
of determination of the compensation. 
The expression “just compensation” 
means reasonable compensation as can be 


determined upon the evidence adduced 


the parties in the particular inquiry 
proceedings. In law relating to compen- 
sation in motor accident cases, where 
rashness and negligence of the driver is 
of primary concern for adjudication by 
Claims Tribunal in awarding “just com- 
pensation”, the incumbents of the Claims 
Tribunal, being seasoned Judges, must be 
presumed to be reasonable men. In Hall 
“vy. Broklands Auto Racing Club, (1933) 
1 KB 205, Greer, L. J. at p. 224 illustrated 
“reasonable, member of the public” and 
observed:—— 
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“I think if must be the same, and if 
must be judged by what any reasonable 
member of the public must have intended 
should be the term of the contract. The 
person concerned (reasonable member of 
the public) is sometimes described. as “the 


_man in the street,” or “the man in the 


Clapham omnibus”, or, as I recently read _ 
in an American author, “the man who 
takes the magazines af home, and in the 
evening pushes the lawnmower in. his 
shirt sleeves.” 

60. ° I think a Claims Tribunal con- 
stituted under Section 110 of the Motor 
Vehicles Act, 1939 presided over either 
by a District Judge or by a Judge of a 
High Court or by a person qualified for 
appointment as a Judge of a High Court 
must be presumed to have been manned 
ky a reasonable member of -the public, 
Such a Claims Tribunal, following the 


. procedure laid down in Sections 110-B and 


110-C of the Motor Vehicles Act, 1939 in 
exercise of its best discretion may make 
an award. In determining the amount of 
compensation to be awarded the Claims 
Tribunal shall have to sift the evidence 
as adduced by the parties in the particu- 
lar compensation proceedings and shall 
determine upon the’evidence the amount 
of compensation which would appear to 
the Claims Tribunal to be just, or, in 
other words, reasonable, but not arbitrary. 
Either of the parties to the Claims com- 
pensation proceedings, dissatisfied ‘with 
the award of the Claims Tribunal, may 
come up in appeal before the High Court 
(Section 110-D, Motor Vehicles Act, 1939). 
The High Court in appeal is to decide 


“whether on the proved circumstances of 


the case, the Claims Tribunal, in exercise 
of its discretion made the award and 
determined the quantum of compensation 
which could be said to be just, Le, rea- 
sonable. 

61. In Phillips v. London and 
South Western Rly. Co., (1879) 49 LJQB 
233 at p. 237, Lord J ustice Brett, in lay- 
ing down the principle of determining 
compensation where a person was seve- 
rely injured by a railway accident, ob- 
served:-— 

“You cannot give evidence of them, 
and a Judge can only leave it at large to 
the jury, telling them that all these cir- 
cumstances and possible chances must be 
taken into account, and that they must 
give what twelve men of ordinary ‘sense 
consider fair and reasonable compensation, 
without attempting to make it an abso- 
lute and accurate mathematical compen- 
sation.” 

` 62. So, what the reasonable men 
consider fair and reasonable compensation 
would be “just compensation” Lord 
Justice Cotton at page 238 of the report 
added by observing as follows:— 
n... and having taken into con- 
sideration all the circumstances affecting 


1971 


it, say what is a reasonable sum to be 
awarded as compensation.” 


63. So, reasonable compensatien is 
"iust compensation” depending upon con- 
sideration of all the proved circumstances 
of a particular Claims Compensation Case, 


64. In 1937 AC 826 (ELL.) which 
was a case of death resulting fron a 
motor accident one of the questions was 
what was the proper measure of damages. 
Lord Wright at page 849 of the report 
observed:— 


“The jury should be directed that 
they are entitled to take it into considera- 
tion, along with other relevant elements 
of damages, using their common sense to 
give what is fair and moderate, in view 
of all the uncertainties and contingencies 
of human life.” 


65. Fair and moderate damage i.e., 
compensation is also “just compensation” 
depending upon the proved circumstances 
of a case. Lord Justice Roche at pages 
861 and 862 of the report 1937 AC ibid) 
observed: 


“I would add that I confess to some 
apprehension lest this element of damage 
may now assume a frequency and a. pro~ 
minence in litigation far greater than is 
warranted in fact, and becoming common 
form may result in the inflation of 
damages in undeserving cases, or, more 
probably perhaps, may become stale and 
ridiculous to the detriment of real and 
deserving cases such as the present. But 
the abatement of these possible evils may 
be left to the good sense of judges and 
juries, and I may be permitted to express 
the hope that the assistance of a jury—in 
my judgment a most admirable tribunal 
for such a purpose—-may be not seldom 
availed of in the future.” 


66. Lord Roche left the measure 
of damage to the good sense of judges and 
juries i. e. to their reasonableness. The 
Claims Tribunal functions both as a `udge 
and a jury. The Legislature by enecting 
Section 110-B of the Motor Vehicles Act, 
1939 and using therein the expression 
“just compensation” left the determina- 
tion of quantum of just compensation to 
the good sense of the judge or judges, 
constituting the Claims ‘Tribunal. The 
judges of the Claims Tribunal as reason- 
able men, learned in lew, shall have to 
sift the evidence in a particular Claims 
case and shall, in exercise of their good 
sense, determine upon the proved cir- 
cumstances of the case what wou_d be 
fair, moderate and reasonable compensa- 
tion and would therefore be “just com- 
pensation”. ` All Claims Compensation 
Cases do not involve consideration.of same 
or similar circumstances and every Claims 
Compensation Case would necessariFy in- 
volve consideration of variable circum- 


i i R nR VI = 


-P, K. Ghosh v. Maye Rani (Bagchi J.J 


[Prs. 62-66] Cal. 241 
stances by the Tribunal. So, no arith- 


metical standard can be laid down >y the 
Legislature for determining what ccmpen- 
Sation would in the proved circumstances 
of a particular case be “just compensa- 
tion” within Section 110-B of the Motor 
Vehicles Act. So “just compensation” in 
Section 110-B of the Motor Vehicles Act, 
1939 is what is fair, moderate ani rea- 
sonable compensation, awardable in the 
proved circumstances of a particuler case 
at hand. The provisions of Sections 110-B, 
110-C and 110-D of the Motor V=hicles 
Act, 1939 leave no room for a Claims Tri- 
bunal to determine compensation arbitra- 
rily since the parties have been given right 
to adduce evidence and to be heard, and, 
if dissatisfied, with. the award determining 
the quantum of compensation, may come 
up in.appeal to a High Court under Sec- 
tion 110-D of the Motor Vehicles Act, 
1939. The legislature has, therefore, laid 
down the standard for determination of 
quantum of compensation in Sectior. 110-B 
of the Motor Vehicles Act by using the 
two words “just compensation”, meaning 
thereby, such fair, moderate and reason- 
able compensation as the evidence in the 
particular case at hand would justify the 
Claims Tribunal to award in the best 
exercise of its judicial discretion. The 
Legislature by Section 110-D of the Motor 
Vehicles Act has provided for an arpeal to 
the High Court against the Claims Tri- 
bunal’s award lest the Tribumal should in- 
dulge in -arbitrariness in making the 
award, determining the quantum cf com- 
pensation, and apportioning the same 
amongst the parties to the proceeding. 
Justness or in other words, fairness and 
reasonableness of compensetion carnot be 
an unalterable concept and depends upon 
variable circumstances of zach case as 
would be established in the inquiry be- 
fore the Claims Tribunal upon the evi- 
dence to be adduced by the parties there- 
to. It would be profitable now to refer 
to Chapter IV-A, Sections 68-A to 68-H 
of the Motor Vehicles Act, 1939 rarticu- 
larly Sec. 68-G. S. 68-G lays down the 
principles and method of determining 
compensation by laying down a set of 
formula under Section 68-G of tke Act 
since the quantum of compensation to be 
determined depends only upon happening 
of one or other of the contingencces, as 
specified in sub-section (2) of Section 68-F 
of the Motor Vehicles Act. So, only under 
those specific circumstances, as enumerat- 
ed in sub-section (2) of Section 68-F. of 
the Act, but in no other circumstances, 
the permit holder is entitled to compen- 
sation. Accordingly, by Section 68-G of 
the Act, principles and method of deter- 
mining compensation basec upon certain 
formula have been provided foe. But 
compensation payable under Section 
110-B, Motor Vehicles Act depends only 
upon the proved circumstances of = parti- 
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cular case before the Claims ‘Tribunal, 
and as such, the Legislature cannot lay 
down any hard and fast principle and set 
formula for determining “just compensa- 
tion” in a Claims Compensation Case. But 
it has laid down the principles and me- 
thod of determining compensation under 
Section 68-G of the Act since the quantum 
of compensation depends only upon bap- 
pening of either of the contingencies as 
specified in sub-section (2) of Section 68-F 
of the Motor Vehicles Act, 1939. Accord- 
ingly. in determining the quantum of 
compensation in a Claims Compensation 
Case by the Claims Tribunal, the Legis- 
lature has left the discretion to the Tri- 
‘ bunal as to what, in the proved circum- 
stances of a case, would be fair, moderate 
and reasonable compensation, i.e., “just 
compensation” as occurring in Sec. 110-B 
cf the Motor Vehicles Act. Accordingly, 
Mr. Banerjee’s contention that the ex- 
pression “just compensation” in Sec. 110-B 


of the Motor Vehicles Act portended ex-. 


cessive delegation and smacked of arbi- 
trariness, does not appear to me to be 
sound in law. 


67. Mr. Banerjee’s last contention 
was that the claims compensation applica- 
tion had not been filed by all the legal 
representatives of the deceased Gopal, 
and that as such the application, filed by 
some of the legal representatives of de- 
ceased Gopal, but not all, should 
not have been entertained by the Claims 
Tribunal. Section 110-A of the Motor 
Vehicles Act in sub-section (1) says: 

“An application for compensation 
arising out of an accident of the nature 
specified in sub-section (1) of Section 110 
may be made—Clause (b) where death 
has resulted from the accident, by the 
legal representatives of the deceased; or 
The expression “may be made” is an 
enabling provision. Any or all legal re- 
presentatives of the deceased may make 
an application. The Legislature has not 
used the words “shall be made”. If there 
are more legal representatives than one, 
one of such legal representatives making 
the application for compensation . is en- 
titled to get the compensation as claimed. 
Such a legal representative, if there are 
more legal representatives than one, 
vrould be a trustee for the other legal re~ 
presentatives and shall hold the money 
obtained under the award not only on 
his own account but also on account of 
the other legal representatives of the 
deceased if any, entitled to a share in the 
compensation money. The other legal 


representatives of the deceased who 
did not file the application for 
compensation. may, for getting their 


shares in the compensation money award- 
ed by the Claims Tribunal have their 
remedies according to Jaw against the 
legal representative who made the appli- 
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cation for compensation and got the 
award, since such legal representative 
would hold the share of the other legal 
representatives in the compensation 
money awarded, as a trustee for the other 
legal representatives of the deceased. 
For speedy settlement of claims for ccm- 
pensation by the Tribunal, the Legisla- 
ture has enabled any one of the legal re- 
presentatives or all the legal representa- 
tives to file an application. for compensa- 
tion. The procedure for inquiry under 
Section 110-C of the Act and the rules 
framed thereunder envisage a summary 
procedure to be followed by the Tribunal 
and for following such summary proce- 
dure, as sub-section (2) of Section 110-C 
of the Act prescribes, the Claims Tribunal 
bsing not a Civil Court, has been invest- 
ed with the limited powers of a Civil 
Court for certain specific purposes orly, 
such as, of taking evidence on oath en- 
forcing ‘the attendance of witnesses and 
compelling the discovery and production 
oi documents and material objects. 
Therefore, the provision in the Code of 
Civil Procedure relating to joinder of 
parties is not applicable in a claims cam- 
pensation proceeding before the Tribunal. 
Mr. Banerjee contended that the expres- 
sion “by the legal representatives of the 
deceased” pointedly indicated that all the 
legal representatives of the deceased must 
make an application for compensation 
under Section 110-A of the Act. Mr. 
Banerjee’s contention, for reasons I have 
aready recorded, does not impress me. 
There is no bar to all the legal represen- 
tatives’ making separate applications 
claiming compensation before the: Tribu- 
nal. All the legal representatives may 
also join in one application. If each of 
the several legal representatives files his 
own claims compensation application be- 
fore the Tribunal, the Tribunal in a jaint 
inquiry over those applications may make 
an award, determining the amount of 
compensation which appears to it to be 
just and specifying the person or persons 
to whom compensation shall be paid. If 
one of the several legal representatives 
files an application for claims compensa- 
tion and gets an award he shail hold the 
money awarded not only on his own 
account for his share but also on account 
of the shares of the other legal repre- 
sentatives, if any, in trust for them. 
Such legal representatives, as I have al- 
ready observed, may get their shares of 
the compensation money awarded by pro- 
ceeding according to law against the legal 
representative upon whose application the 
compensation was awarded by the Tri- 
bunal. Accordingly an application for 
compensation may be made by one of the 
many legal representatives of the deceas- 
ed or by all the legal representatives of 
the deceased joining themselves in such 
application. 
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68. So, all the relevant conten- 
tions raised by Mr. Banerjee do nct ap- 
pear to me to be sound in law. 

Appeal dismissed. 


AIR 1971 CALCUTTA 243 (V 58 C 48) 
AMIYA KUMAR MOOKERJI, <. 
Sm. Lakshmi Bala Chanak, Appel- 

lant v. Brojendra Nath Pain and others, 
Respondents. 

Civil Revn. No. 770 of 1966, D/- 
20-11-1970. 

Civil P. C. (1908), S. 148 — A court 
has power to extend time under the sec- 
tion even after the time fixed by cecree 
or order has expired. AIR 1965 C<l 354 
Held not good law in view of AIR 1961 
SC 882. (Paras 6, 8) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 Cal 354 (V 52), 

Tarapada Sarkar v. Nepal Gazi 4,7 

(1962) ATR 1962 Cal 485 (V 49) = 

ao WN 645, Bhutnath v. Saha- 

e 
(1961) ATR 1961 SC 882 (V 48) = 

(1961) 3 SCR 763, Mahanth Ram 

Das v. Ganga Das 7 
(1958) AIR 1958 All 488 (V 45) = 

ILR (1957) 2 All 453, Someshwar - 

Dayal v. Widow of Lalman Shah 7 
(1926) AIR 1926 Mad 144 (V 13) = 

49 Mad LJ 152, Rama Bhatlu v. 

Annayya Bhathu 7 
(1923) AIR 1923 Mad 284 (V 10) = 

ILR 46 Mad 148, Abdul Shaker 

Sahib v. Abdul Rahiman Sahib 7 

Panchanan Pal and Debabrata Mandi, 
for Petitioner; Rebati Nath Sarkar, for 
Respondent No. 1. l 

ORDER :— This Rule was obtained 
by the plaintiff and it is directed against 
an order of the learned Munsif dismissing 
the petitioner’s application under Sec- 
tion 151, Civil Procedure Code, praying 
for extending the time to make the depo- 
sit in terms of a decree for specific per- 
formance of a contract, under certain 
circumstances. 

2. The facts that lie in a short 
compass may be stated as follows:— 

On March 2, 1928 by a +segis- 
tered Kobala, the petitioner purchased 
from her mother with her “Strichan” 
.28 decimal of land in Dag No. 801 ap- 
pertaining to Khatian No. 422 of Mouza 
Benai within the Midnapore Collectcrate, 
in the name of her husband. On or about 
ist December, 1959, the petitioner took 
a loan of Rs. 800/- from the oprosite 
party No. i, on executing a sale deed in 
respect of the above land in favour of 
the said opposite party No. 1, who exe- 
cuted an agreement of reconveyance of 
the said property in favour of the peti- 
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tioner, on condition, that the said sum 
of Rs. 800/- -was to be paid back to the 
said opposite party No. 1 within 1370 
B.S. It is the case of the petitioner, that, 
she tendered the money within the stipu- 
lated time with a request to execute the 
deed of reconveyance but the opposite 
party No. 1 refused to comply with the 
said request. Accordingly, the petitioner 
brought a suit for specific performance of 
the contract in the Court cf the lst Mun- 
sif at Ghatal. The suit was eventually 
decreed in favour of the petitioner on the 
following terms:— 

“That the suit will be decreed on con- 
test with costs against defendant No. 1 ` 
and ex parte against the rest without 
costs, if the plaintiff deposits in Court a 
sum of Rs. 800/- to the credit of the de- 
fendant No. 1 by 6-8-65 end on her so 
depositing, the defendant No. 1 shall exe- 
cute and register a deed of reconveyance 
in respect of the suit land in favour of 
the plaintiff at her costs. In default of 
the deposit of the amount by the date 
fixed, the suit shall stand dismissed with 
costs.” 

4, It appears that the petitioner 
could not make the deposit within the 
time. It is alleged that for her medical 
treatment she was staying in Calcutta. 
She was completely unaware of the terms 
of the decree. Her lawyer did not inform 
the result of the suit. Thereafter on or 
about the 18th of August 1965, the peti- 
tioner having returned back to her vil- 
lage, came to know about the directions 
embodied in the decree ard filed an ap- 
plication under Section 151. Civil Proce- 
dure Code, praying for extending the 
time to make the deposit, stating the cir- 
cumstances which prevented her to pui 
in the money within the time. The 
learned Munsif, after hearing the parties, 
rejected the said application, upon the 
view, following Single Bench decision of 
this Court reported in AIR 1965 Cal 354, 
that if the payment was not made before 
the expiry of the fixed date, the Court 
had no jurisdiction under Section 148, 
Civil Procedure Code, to condone the 
delay and enlarge the time. The peti- 
tioner, being aggrieved by the above 
order, moved this Court and obtained the 
present Rule. 


5. Mr. Pal, learned Advocate ap- 
pearing for the petitioner in support of 
the Rule submitted that the learned Mun- 
sif had failed to exercise jurisdiction in 
holding that no enlargement of time could 
be made under Section 148, Civil Proce- 
dure Code. 


6. There is no doubt that as a 
result of the non-deposit of the money 
within the time fixed, the petitioner is 
going to lose a valuable right of enforc- 
ing a contract because she has been guilty 
in not depositing the money as directed 
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by the Court in time The petitioner 
States that she was not aware of the pro- 
visions in the decree until the time for 
payment had passed, and if that is so, 
there were good reasons for her in not 
making the deposit in time. So the only 
point that remains for consideration is 
whether the Court has power under Sec- 
tion 148, Civil Procedure Code to extend 
time after the time fixed by the Court 
in the decree had expired. 


7. Different High Courts, from 
time to time, have expressed. different 
opinions regarding the powers of Courts 
to extend time fixed by decrees or orders. 
In Abdul Shaker Sahib v. Abdul Rahiman 
Sahib, AIR 1923 Mad 284, a Division 
Bench of the Madras High Court held, 
that, a decree for specific performance of 
a contract fixing a period for payment of 
sale consideration, is in the nature of a 
preliminary decree and therefore, the 
delay in depositing the amount can be 
condoned. The Court has power in such 
a case.to allow extension of time and con- 
done delay in depositing the amount. The 
above case was followed in Ram Bhatlu 
v. Annayya Bhatlu, ATR 1926 Mad 144. 
The Allahabad High Court in Someshwar 
Dayal v. Widow of Lalman Saha, AIR 


1958 All 488, followed the same principle © 


as of the Madras High Court. A Division 
Bench of this Court in Bhutnath v. Saha- 
deb, 66 Cal WIN 645 = (AIR 1962 Cal 485) 
did not accept the view of the Madras 
High Court and held, that, after the ex- 
piry of the time limited by the decree, 
the Court loses seisin over- the matter 
and cannot extend time. But after the 
pronouncement of the Supreme Court in 
Mahanth Ramdas v. Ganga Das, AIR 
19861 SC 882, the law seems to have been 
altered. In that case, the application for 
extension of time was made before the 
time fixed by the Patna High Court for 
payment of deficit court-fees. The said 
application, however, came up for hearing 
after the period had expired. Hidayatul- 
lah, J. (as he then was) observed, that, 
Section 148 of the Code, in terms, allowed 
extension of time, even if the original 
period fixed had expired. The Supreme 
Court has expressly laid down that the 
Court has power to condone the delay 
and extend the time fixed under Sec. 148, 
Civil Procedure Code, even if the original 
time fixed by the Court had expired. 
This material passage in the judgment of 
the Supreme Court seems to have been 
overlooked in the Single Bench decision 
of this Court (AIR 1965 Cal 354), relied 
upon by the trial Judge. It is true, that, 
fn the case before the Supreme Court, the 
directions were made in the order and 
not in the decree, but I think that the 
same principle can be applied in case of 
decree also. 

8. In view of the decision of the 
Supreme Court as referred to above, in 


Hemendra Nath v. Archana 


ALR 


my opinion, the Court has power to ex- 
“end time under Section 148 of the Civil 
vrocedure Code, even after the time fix. 
ed by the Court in the decree had ex- 
~ired. 

9. In the result, I make the Rule 
absolute, set aside the impugned order of 
~he Court below and direct that the peti- 
<ioner’s application under Section 151, 
Civil Procedure Code be considered afresh 
and be dealt with and disposed of by the 
tourt below in accordance with law and 
En the light of the observations made 
hereinbefore, as quickly as possible. 

10. In the facts and circumstances, 
however, the petitioner must pay the 
costs of this Rule, hearing fee being as- 
sessed at 2 Gold Mohurs to the opposite 
zarty No. 1. 

11. Let the records go down as 
quickly as possible, 

Order accordingly, 





AIR 1971 CALCUTTA 244 (V 58 C 49) 
TALUKDAR, J... 

Hemendra Nath Chowdhury, Peti- 
“ioner v. Sm. Archana Chowdhury, Oppo- 
site Party. 

Criminal Reyn. No. 41 of 1970, DJ- 
22-12-1970. 

(A) Criminal P. C. (1898), S. 488 (6), 
Proviso -—— Application for setting aside 
an ex parte order of maintenance cannot 
be dismissed merely because it is made 
ander S. 181(1) of the Merchant Shipping 


“Act. The High Court can interfere with 


such order in exercise of its inherent! 
powers if such interference is warranted 
in the interests of justice. (X-Ref. Cri- 
minal P. C., S. 561-A); (X-Ref. Merchant 
Shipping Act (1958), S. 181 (1)); (1913) 
ILR 40 Cal 955 & (1906) ILR 33 Cal 927, 
Followed. (Para 3) 


(B) High Court Rules and Orders — 
Caleutta High Court Criminal Rules .and 
Drders, Vol. I. R. 67(2) — An application 
signed by the counsel and accompanied 
by the proper authorisation of the party 
who is a seaman discharging his duty on 
board his ship away from his homeland 
cannot be dismissed on ground that it is 
not signed by the party. (Para 4) 

(C) Criminal P. C. (1898), S. 488 (6), 
Proviso — In the absence of knowledge 
pn the part of the affected party about: 
proceedings for maintenance and the ex 
parte order passed therein, the period of 
Jimitation for setting aside the order 
would commence to run only from the 
date of the knowledge of the order and 


not from the date of the order. (Case law 
discussed). (Para 6) 
(D) Criminal P. (1898), S. 69 — 


Service by affixture £ summons in spite 
AO/CO/A361/71/SNV/P 
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of clear direction by Magistrate for ver- 
sonal service is bad especially where there 
is- no evidence that the party could not 
be found after due diligence and the 
affixture is made in the office instead. of 
on the house of the party — (X-Ref: Dri- 
minal P. C. (1898), Ss. 70, 71). Case law 
discussed). (Paras 7, 8) 


(E) Criminal P. C. (1898), S. 488 (6), 
Proviso — An ex parte order of mainien- 
ance passed in absence of proper service 
of summons on the party that was saddl- 
ed with the maintenance was bad for won- 
conformance with procedure and is lable 
to be set aside. (X-Kef: Criminal F. C. 
(1898), Ss. 439 and 537). (Case law dis- 
cussed). (Para 9) 
Cases Referred: Chronological Faras 
(1964) AIR 1964 SC 358 (V 51) = 
. 1964 (1) Cri LJ 263 (2), State of 
Uttar Pradesh v. Singhara Singh 9 

(1963) ATR 1963 Mys 238 (V 50) = 
1963 (2) Cri LJ 293, State v. 
Bhimrao 

(1961) ATR 1961 SC 1500 (V 48) = 
(1962) 1 SCR 676. Harish Chandra 
v. Deputy Land Acquisition Officer 6 

(1960) ATR 1960 Mys 195 (V 47) = 
1960 Cri LJ 1107, Revappa v. 
Gurusanthawwa 

(1959) AIR 1959 Mad 165 (V 46) =: 
1959 Cri LJ 483, Parambot Tha- 
yunni Balakrishna Menon vV. 
Govind Krishnan 8 

(1959) AIR 1959 Pat 433 (V 46) = 
1959 Cri LJ 1105, Pahilajrai v. 


6, 8 


Jethi Rai 8 
(1952) AIR 1952 Cal 781 (V om : 

Tripura Modern Bank Ltd. l 

Bansen and Co. 8 


(1951) AIR 1951 Cal 207 (V 38) = 
51 Cri LJ 1575, Kalipada Das v. 
State 8 

(1950) AIR 1950 Mad 153 (V 37) = 
51 Cri LJ 455, A. S. Govindan v. 

Mrs. Margaret Jayammal 

(1936) AIR 1936 PC 253 (2) (V 23) = 
63 Ind App 372 = 37 Cri LJ 897, 
Nazir Ahmad v. King-Emperor 9 

(1926) ATR 1926 Cal 1208 (V 13) = 
31 Cal WN 148 =. 27 Cri LJ 715, 

Beni Madhab v. Jadu Nath 8 

(1913) ILR 40 Cal 955 = 16 Cal LJ 
508. Nanda Kishore Singh v. Ram 
Gulam Sahu 3 

(1906) ILR 33 Cal 927 = 3 Cal LJ 
67, Hukum Chand Baid v. Kamala- 
nand Singh 

(1876) 1876-1 Ch D 426 = 45 LJ Ch 
373, Taylor v. Taylor 


Priti Bhusan Barman, Kiran Chandra 
Mitra, for Petitioner; Amal Kumar Dutt, 
Alok Kumar Sengupta, for Opposite Party. 

ORDER :— This Rule is at the in- 
Stance of the second  party-petitiener, 
Hemendra Nath Chowdhury, against an 
order dated the 17th November, 1969 
passed by Sri S. C. Talukdar, Chief Pre- 
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sidency Magistrate, Calcutta in cas No, 
M/1103 of 1968 under Section 488 cf the 
Code of Criminal Procedure, rejectirg the 
petitioner’s prayer for setting aside an ex 
parte order dated the 21s: April, 1969, 
passed by the learned - Chiəf Presidency 
Magistrate, Calcutta directing him b pay 
Rs. 300/- per month as maintenance ta 
the ist party-opposite party, Sm. Archana 
Chowdhury, and also a further order 
dated the 15th December, 1969 passed by 
the learned Chief Presidency Magistrate 
Calcutta directing the issue of a distress- 
warrant against the petitioner. 


pA The facts leading on to the Rule 
are short and simple. The first party 
Sm. Archana Chowdhury filed on i2-11- 
68 an application under Section 488 of the 
Code of Criminal Procedure in the court 
of the Chief Presidency Magistrate Cal- 
cutta against the second party, Herm endra 
Nath Chowdhury, claiming a mainten- 
ance of Rs. 350 /- per month. H wag 
stated therein inter alia that th= first 
party is the legally married wife of the 
second party, and their marriage was 
registered under Act XLIII of 1954 on 27-~ 
4-68. and subsequently solemnised also ac- 
cording to Hindti rites; that after the- 
marriage they lived together as hisband 
and wife uptil 14-9-68 in z house at 1, 
Deshapriya Park (East), Calcutta; that 
the second party who has no other de- 
pendant is employed under M/s. India 
Steamship Co., of 21, Old Court House 
Street, Calcutta drawing a pay of Rs. 
900/- per month; that all on a sudd2n the 
second party left the Deshapriya Park 
residence on 14-9-68 withou: any pr2vious 
intimation and the first party came to 
know that he had left for Bombzy to 
board a ship therefrom; that the first 
party was in great difficuities ard on 
31-10-68 when the second party’s ship 
returned to Calcutta, she and the other 
members of her family went to the ship 
to receive him, but the second party who 
appeared to be indifferent gave ovt that 
he will not keep any further conrection 


“with her; that the second party ir spite 


of having sufficient means has been 
neglecting and refusing to maintaim the 
first party who is forced to live wich her 
mother at 4/1, Rajendra Lala Stree-, Cal- 
cutta; and that accordingly she c_ “aimed 
for maintenance. The address cf the 
second party was given as 21. Old Court 
House Street, Calcutta, C/o. India Steam- 
ship Co. Ltd. The case thereafter had a 
chequered history. On the 12th Lecem- 
ber, 1968, the notice on the second party 
returned unserved and the report of the 
process-server stated that the person con- 
cerned could not be found there as he was 
serving on board the steamship owned 
by the company. The learned Chief Pre- 
sidency Magistrate, Calcutta, thereupon 
by his order of the same date d-rected 
fresh notice to be issued for being served 
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on the identification by the first party. 
13-2-69 was fixed as the next date. On 
the 7th February, 1969, as the process- 
server's report shows, he served the 
summons by posting the same in presence 
of two witnesses at 21, Old Court House 
Street, Calcutta which is the office of M/s. 
India Steamship Co. Ltd. The report 
stated that it was duly served by the pro- 
cess-server. The learned Chief Presi- 
dency Magistrate, Calcutta, considered the 
said service to be good and by his order 
dated the 13th February, 1969 observed 
that “Notice on the O. P. served by affix- 
ture. ©. P. is absent. To 3-4-69 for 
hearing”. On 3-4-69 the second party was 
absent and it was directed by the Court 
that as none appears for him or any cause 
ig shown on his behalf an ex parte hear- 
ing is to start. Thereafter one P.W. was 
examined. On 12-4-69, the next date, 
the first party who was present was exa- 
mined and 16-4-69 was fixed for argu- 
ments. On that date the first party was 
further examined and arguments were 
heard and 21-4-69 was fixed for judg- 
ment. On 21-4-69 an ex parte order was 
passed by the learned Chief Presidency 
Magistrate, Calcutta wherein it was ob- 
served that “in spite of the notice served 
on the opposite party. he has not come 
to contest the claim of the petitioner” 
and ultimately awarded a maintenance of 
Rs. 300/- per month to be paid from Ist 
April, 1969 by the second party to the 
first party. An order of attachment for 
Rs. 301/- from the salary of the second 
party was issued and served at the head 
office of M/s. India Steamship Co. Lid., 
at Caleutta and the second party, while 
he was at Mombasa, serving on his ship, 
was informed about the same on 18-8-69 
along with the intimation that the amount 
would be deducted from his salary. En- 
quiries were made by the second party, 
who on coming to know about the pro- 
ceedings and the order passed therein 
sent an authorization dated the 2nd Octo- 
ber, 1969 while at Venice from his ship 
“S. S. Indian Merchant” to Sri Bidyut 
Kumar Banerjee, Advocate wherein he 
stated that he had no knowledge regard- 
ing any proceeding brought by Sm. 
Archana Chowdhury against him nor 
had he any notice thereof and instructed 
him “to take all steps to set aside the 
decree and/or order passed against him 
by the learned C. P. M. Calcutta and 
for that purpose to present plaint, apph- 
cation, memo of appeal etc., in the said 
Court for the .said purpose”. He further 
agreed to ratify all the actions that will 
be taken by him in connection with the 
same. Thereafter on 13-10-69 an appli- 
cation under Section 181(1) of the Mer- 
chant Shipping Act, 1958 was filed by 
the said learned lawyer in the Court of 
the Chief Presidency Magistrate, Calcutta 
for setting aside the ex parte order of 
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maintenance dated the 21st April, 1969 
and for an ad interim stay of the order 
pending the hearing of the application. 
In the body of the said petition it was 
inter alia stated that there has been an 
ilegal suppression of the facts in the 
application for maintenance by the first 
party, including the factum of the second 
party’s absence from Calcutta as a serv- 
Ing seaman. For the ends of justice it 
was ultimately prayed that the order may 
be set aside. It was directed thereupon 
that the petition was to be put up in 
court along with the original records on 
14-10-69. It was then heard in part and 
adjourned to 28-10-69 for further hear- 
ing when the matter was adjourned and 
on 6-11-69 the learned Advocates of both 
the sides were heard and two letters 
filed by the learned Advocate for the 
second party were kept on the record. 
After further hearing on the 14th and 
15th November, 1969 Sri S. C. Talukdar 
who succeeded the previous incumbent 
as the Chief Presidency Magistrate, Cal- 
cutta, held inter alia that the said appli- 
cation was not maintainable under Sec- 
tion 181(1) of the Merchant Shipping Act, 
1958; that it was also barred by limitation 
and that as the petition was unsigned by 
the affected party, it cannot form the 
legal basis for any action by the court 
and in that view he rejected the applica- 
tion without entering into the merits 
thereof. This order was impugned and 
the present Rule was obtained. 


3. Mr. Priti Bhusan Barman, Ad- 
voeate (with Mr. Kiran Chandra Mitra, 
Advocate) appearing in support of the 
Rule on behalf of the second party fairly 
submitted at the outset that he was not 
challenging the impugned order on the 
ground of maintainability of the petition 
under Section 181(1) of the Merchant 
Shipping Act, 1958. He conceded that the 
ratio decidendi of the learned Chief Pre- 
sidency Magistrate, Caleutta in this con- 
text are quite proper but he pressed the 
Rule on the alternative ground that was 
urged in the court below viz., under the 
proviso to Section 488(6) of the Code of 
Criminal Procedure. He further submit- 
ted in this context thet there is no bar to 
such a consideration in view of the in- 
herent powers of this court under Sec- 
tion 561-A of the Code of Criminal Pre~ 
cedure. The said provisions do not really 
incorporate any fresh powers for the 
court but reiterate the fact that the court 
has already such inherent powers. As 
was observed by Sir Asutosh Mukherjee, 
J. in the case of Nanda Kishore Singh v. 
Ram Gulam Sahu, reported in (1913) ILR 
40 Cal 955 at p. 959 that “the existence 
of this inherent power to do justice has 
been recognized from earliest times......... 
It is exercised ex debito justitiae to do 
that real and substantial justice for the 
administration of which alone the court 
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Jexists”. It is pertinent in this context to 
refer to the principles laid down in 
Domat’s Civil Law, Chapter 12, Section 17 
page 88 that “since laws are generally 
rules, they cannot regulate for all time to 
come so as to make express prov-sion 
against all inconveniences which are in- 
finite in number so that their dispos_tion 
shall express all the cases that may possi- 
bly happen”. I agree with the contertion 
of Mr. Barman and apart from the alter- 
native submissions already made in the 
court below for setting aside the ex parte 
order of maintenance under the proviso 
to Section 488(6) of the Code of Crinsinal 
Procedure, the same can also be inter- 
fered with in exercise of the inherent 
powers of this court, if and when it can 
be established that it is so expedient in 
the interests of justice. A reference in 
this context may also be made to the case 
of Hukum Chand Boid v. Kamalanand 
Singh reported in (1906) ILR 33 Cal 927 
decided by Sir John Woodroffe anc Sir 
Asutosh Mukherjee, JJ. Sir John Wood- 
roffe, J. delivering the judgment of the 
court observed at page 930 that “for my 
part I am always slow to believe that. the 
courts powers are unequal to its d2sire 
to order that which it believes to be jast”. 
I respectfully agree with the said obser- 
vations. Finality is a good thing but 
justice is better and I accordingly hold 
that the application for setting aside the 
ex parte order of maintenance filed ir the 
court below cannot be thrown out merely 
because it purported to be under S. 131(1) 
of the Merchant Shipping Act. 1958. 


4. The first contention of Mr. Bar- 
man relates to procedure and is tc the 
effect that the application dated the 13th 
October, 1969 filed on behalf of the sezond 
party-petitioner, Hemendra Nath Chow- 
dhury. for setting aside the ex parte crder 
of maintenance passed against him on 
21-4-69 is in order and could const:-tute 
the legal basis for action bv the court. 
Mr. Amal Dutt, counsel, appearing or be- 
half of the first party-opposite arty 
joined issue and referred to Rule 67 of 
the Criminal Rules and Orders, Vol. I in 
support of his contention. A 
therefore is necessary to the = Rule 
which is as follows:— 


“All petitions memoranda of Apreals, 
Affidavits and papers of similar character 
presented to the court, shall as far as pos- 
sible be......... (2) dated and signed by the 


person presented and where necessary by- 


such other person as may, (DY law, be 
required to sign them......... 

Mr. Dutt contended that sub-rule (2 to 
Rule 67 enjoins that petitions presented 
to the court must be signed by the person 
_ presenting the same. In this particular 
case the application dated 13-10-69 was 
not at all signed by Hemendra Wath 
Chowdhury but was merely filed by the 
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lawyer Bidyut Kumar Banerjee, Advo- 
cate. The learned counsel accordingly 
submitted that the learned Chief Presi- 
dency Magistrate. Calcutta had not acted 
properly in refusing to proceed on an un- 
signed application forming the legal basis 
for any action. The said contention. how- 
ever overlooks the material fact. that the 
provisions of Rule 67 stated above, signi- 
ficantly contain the words “as far as pos- 
sible”. Some meaning and 2ffect must be 
given thereto in order to cover exigencies 
which are out of the ordinary. The pre- 
sent case undoubtedly constitutes such an 
exigency relating to a seaman who had 
sailed away from his home port ani was 
on board his ship, in the discharge of his 
duties. It also overlooks the material 
fact.that the said application was accom-' 
panied by a proper authorisation dated 
the 2nd October,:1969 duly signed by the 
second party counter signed by the peat 
of the ship and accepted by the learned 
Advocate concerned who signed tke ap- 
plication for setting aside the ex parte 
order and filed the same on 13-10-69. I 
accordingly hold that in the facts and 
circumstances referred to above. the 
learned Chief Presidency Magistrate had 
erred in not acting upon the said petition 
and the same has prejudiced the second 
party-petitioner. The first contention of 
Mr. Barman accordingly suzceeds. 


5. The next contention of Mr. 
Barman is one of law and relates zo the 
interpretation of the proviso to sub-sec- 
tion (6) to Section 488 of the Coce of 
Criminal Procedure enjoining the period 
of limitation within which the application 
for setting aside an ex parte order of 
maintenance is to be filed. Mr. Barman 
submitted that the period of three months 
as provided for thereunder is not to run 
from the date of the ex parte order in all 
cases but will depend on the facts and 
circumstances of each case and if it be 
so required, may run from the date of the 
knowledge of the ex parte order ty the 
affected party. It is pertinent therefore 
to refer to the said provisicn which is as 
follows: “provided that if the magistrate 
is satisfied that he is wilfully avoiding 
service or wilfully neglects to atterd the 
court the magistrate may proceed to hear 
and determine the case ex parte. Any 
order so made may be set aside for good 
cause shown on an application made with- 
in three months from the date thereof’. 
It is abundantly clear therefore that the 
first part of the provision enjoins the sub- 
jective satisfaction of the learned magis- 
trate arrived at from the facts and cir- 
cumstancés of the case tha: the party is 
wilfully avoiding service or wilfully 
neglecting to attend the court; then only 
he can proceed to determine the case ex 
parte. The second part leys down that 
when an order is “so made” it may be 
set aside for good cause shown by a rele- 
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vant application and the period of limi- 
tation therefor is three months running 
from the date of the order. Mr. Barman 
contended in support of his submission 
that it had never been the intention of 
the legislature to circumscribe the period 
of three months as starting from the date 
of the ex parte order only as thereby in- 
justice may be caused in deserving cases. 
In support of his contention Mr. Barman 
made a three-fold submission. Firstly that 
the learned magistrate must be satisfied 
and record that there has been wilful 
neglect on the part of the husband or the 
father as the case may be, to attend the 
court or in avoiding service and in case 
the same be not done the ultimate order 
passed ex parte would not come within 
the ambit of “any orders so made” in 
the second part of the proviso that will 
attract the period of limitation of three 
months running from the date of such 
order. In the ex parte order dated the 
21st April, 1969 the learned Chief Presi- 
dency Magistrate, Calcutta had not con- 
formed to the provisions of the first part 
of the proviso and therefore the period 
of limitation as enjoined in the second 


part thereof shall not run from the date. 


of such an order which Is not a proper 
order within the bounds of the said first 
part. Mr. Barman secondly contended 
that each case must depend on its own 
facts and that the provision for a limita- 
tion of three months to run from the 
date of the ex parte order is not an in- 
fiexible rule as would be borne out by 
several decisions on the point. Mr. Dutt 
also contended that the decisions are also 
the other way and the same would be 
considered presently. Mr. Barman third- 
ly submitted in this context that there 
has been no proper service and due to 
the same the ultimate order for mainten- 
ance passed ex parte is an order without 
jurisdiction and as such there is no ques- 
tion of any limitation. - 


6. The first branch of Mr. Bar- 


man’s contention In this context is found . 


to be correct. In the ex parte order pass- 


ed on the 21st April. 1969 the learned | 


Chief Presidency Magistrate, Calcutta has 
merely found that “in spite of notice serv- 
ed on the opposite party he has not come 
to. contest the claim of the petitioner.” 
He further found that “as this proceed~ 
ing has not been contested by the oppo- 
site party I do not allow any cost”. The 
said findings undoubtedly fall short of the 
requirements of the proviso viz., that the 
learned Magistrate is to be satisfied that 
the defaulting party was “wilfully avoid- 
ing service or wilfully neglects to attend 
the court.” In the absence thereof, the 
order ultimately passed is not an order 
“so made” as enjoined in the second part 
of the proviso attracting the period of 
limitation of three months to run from 
the date of the said order, As to the 
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second branch of Mr. Barman’s contention 
Telating to whether the period of limita- 
tion is to run from the date of the order 
or the date of the knowledge of the-order, 
I will now refer to the cases cited by the 
learned counsel for both the parties. Mr. 
Dutt referred to the case of A. S. Govin- 
dan v. Mrs. Margaret Jayammal, report- 
ed in AIR 1950 Mad 153. Mr. Justice 
Somasundaram held therein that the 
period of three months does not’ mean 
three months from the date of the know- 
ledge of the order and observed at pages 
153 and 154 that 

“I do not s¢e amy reason why section 
should be read with the word ‘knowledge’ 
which is not there. If the intention ofi 
the legislature was that it should be three 
months from the date of the knowledge 
of the order it would have said so.” 
Mr. Barman submitted that this view 
circumscribes in fact the intention of the 
legislature and is also against the prin- 
ciples of natural justice. He referred to 
the case of Revappa v. Gurusanthawwa 
reported in AIR 1960 Mys 198. In that 
case the learned Magistrate dismissed the 
application for setting aside the ex parte 
order of maintenance on the ground that 
the same was made more than three 
months after the date of the ex parte 
order and as such cannot be entertained 
under the proviso to Section 488(6) of the 
Code of Criminal Procedure. Mr. Justice 
K. S. Hegde (as his Lordship then was) 
while quashing the ex parte order of 
maintenance so passed by the learned 
magistrate observed at page 199 that 


“I am of the opinion that the error 
or irregularities in the issue of the sum- 
mons have in fact occasioned a failure of 
justice, in the sense that an adverse order 
against the first respondent in this court 
has been passed without giving him an 
opportunity to place his case before the 
court.” 

It would therefore appear that the period 
of limitation running from the date of 
the ex parte order do not stand in the 
way of interference by the High Court in 
the interests of justice. A reference was 
also made to the case of the State v. 
Bhimrao reported in AIR 1963 Mys 239. 


Mr. Justice T. K. Tukol observed therein 


at p. 240 that l 
“The period of three months is with 
reference to the date of ‘any order so 
made’. The words ‘order so made’ must 
necessarily imply an order passed in con- 
formity with the first part of the proviso. 
li the order itself is not in conformity 
with the first part of the proviso, the 
second part of the proviso prescribing a 
period of three months from the date of 
the order so made will not come into ope- 
ration.” l 
Mr. Barman contended on the basis of 
the said observations that the period of 


three months running from the date of | 
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the ex parte order is not an inflexible — 
rule and can be extended i in fit and ro~ 
per cases. It is pertinent in this cortext 
to refer to a decision of the Supreme 
Court in the case of Harish Chandre v. 
Deputy Land Acquisition Officer, repcrted 
in AIR 1961 SC 1500. Mr. Justice P. B. 
Gajendragadkar (as his Lordship then 
was) delivering the judgment of the court 
observed at p. 1504 that 


“The knowledge of the party affected 

by the award, either actual or construc- 
tive, being an ‘essential requirement of 
fairplay and natural justice the expres- 
sion ‘the date of the award’ used in the 
proviso must mean the date when the 
award is either communicated to the party 
or is known by him either actually or 
constructively. In our opinion, therefore, 
it would be unreasonable to construe the 
words ‘from the date of the Collector’s 
award’ used in the proviso to 5S. 18 ina 
literal or mechanical way.” 
The provisions contained in the previso 
to Section 18(2) of the Land Acquisition 
Act, 1894 are pari materia with the pro- 
visions contained in the proviso to Sec- 
tion 488(6) of the Code of Criminal Pro- 
cedure relating to limitation and agreeing 
respectfully with the aforesaid observa- 
tions of the Supreme Court and of the 
Mysore High Court I hold that if there 
was no knowledge on the part of the 
affected party about the relevant proceed- 
ings and the ultimate order passed ex 
parte therein, the period of limitation is 
not to run from the date of the order but 
\jfrom the date of the knowledge. Any 
other interpretation will unnecessarily 
circumscribe the intention of the legisla- 
ture and would not be expedient ir the 
interests of justice. The third branch of 
Mr. Barman’s submission in this context 
is also pertinent. If the ex parte crder 
for maintenance is vitiated because of the 
absence of a legal service. the ultimate 
order passed is not a legal and proper 
one and as such there is no questicn of 
any limitation running from the same. I 
agree therefore with the three suhmis- 
sions made by Mr. Barman in this cortext 
and I hold that the second contention of 
Mr. Barman also succeeds. 


y The third and last contention 
of Mr. Barman relating to a defective ser- 
vice is a material one, going to the root 
of the case. Mr. Barman has urged that 
there has been no proper service at zll in 
accordance with law and as such the ex 
parte order of maintenance dated the 
21st April, 1969 is bad end without Juris- 
diction, vitiating ultimately the impuened 
order dated the 17th November, — 1969, 
that rejected the second party’s aprlica- 
tion for setting aside the said ex sarte 
order. The return of the summons by 
the process-server shows that it could not 
be served because the second party was 
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away on his ship since November, 11968 

and his present address could not be 
gathered. Further directions were pray- 

ed for. The order dated the 12th Dacem- 

ber, 1968 stated that the notice or the 
second party was returned unservei and 
that there was a direction by the learned 
Chief Presidency Magistrate, Calcutta for 
the issue of a fresh notice to be ‘served 
on the identification by the first party. 

The said direction however was not carri- 
ed out by the process-server, whc for 
reasons best known to him, proceeded to 
serve the aforesaid notice on the second 
party by way of affixture. The relevant 
return of service which is on the record 
shows that the notice was .“duly served 
by posting in presence of Sukharam Jama- 
dar and Sibsankar Singh of same premises 
on 7-2-69 at 4 p.m.” The same premises 
is No. 21, Old Court Hous2 Street, Cal- 
cutta which is the office of the company. 
Order No. 3 dated the 13th February, 

1969 passed by the learned Chief Presi- 
dency Magistrate, Calcutta, is that “Notice 
on the O. P. served by affixture. O. P. is 

absent. To 3-4-69 for hearing.” The learn-|. 
ed Chief Presidency Magistrate, Calcutta 
apparently took the said service as a good 
one and holding that the second party 
was still absent, he directed that the case 
will be heard on the date fixed. He had 
apparently overlooked his earlier order 
dated the 12th December, 1968 whereby 
he categorically directed that the notice 

will have to be served on identification 

by the first party. On this ground alone 

the service of the notice is bad, improper 

and without jurisdiction. A reference 

may be made to the relevant provisions 
of the Code of Criminal Procedure in this 
context. Section 69 (1) of the Code of 
Criminal Procedure relating to the service 
of summons is as follows: 


“The summons shall, if practicable be 
served personally on the person sum- 
moned by delivering or tendering to him 
one of the duplicates of the summons. 
(2) Every person on whom a summon is 
so served shall, if so required, by the serv- 
ing officer, sign a receipt therefor on the 
back of the other duplicate. (Oy EEE 
Section 70 relates to service when the 
person summoned cannot be found and 
is as follows: 


“When the person summoned cannof, 
by the exercise of due diligence, be found, 
the summons may be served by leaving 
one of the duplicates for bhim witk some 
adult male member of his family cr in a 
presidency town with his servant residing 
with him......... 

Section 71 of the Code runs as follows: 


‘Tf service in the manner mentioned 
in Sections 69 and 70 cannot, by the exer- 
cise of due diligence, be effected, the 
serving officer shall affix one of the dupli- 
cates of the summons to some conspicuous 
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part of the house or homestead in which 
the person summoned ordinarily resides; 
and thereupon the summons shali be 
deemed to have been duly served.” 

On a perusal of the abovementioned pro- 
visions, it is abundantly clear that there 
has been no conformance to the manda- 
tory provisions referred to above. The 
direction by the learned Chief Presidency 
Magistrate, Calcutta, was for a personal 
service on the identification by the first 
party. The process-server, for reasons 
best known to him, switched over to the 
procedure for service by affixture without 
conforming to the provisions of Sec. 70 
or even Section 71 of the Code of Crimi- 
nal Procedure and the same appears to 
have been accepted as good service ulti- 
mately by the learned Chief Presidency 
Magistrate, Calcutta. There is no material 
on the record to establish as provided for 
under Section 70. that the person con- 
cerned could not be found by the exercise 
of due diligence and that there was any 
attempt to serve the summons by leaving 
one of the duplicates meant for the per- 
son summoned with some adult male 
member of his family. The materials on 
the record further rule out a ccmpliance 


with the provisions of Section 71 of the. 


Code of Criminal Procedure. Firstly 
there is no indication that the service 
could not be effected in the manner men- 
tioned in Sections 69 and 70 by the exer- 
cise of due diligence and secondly the 
serving officer did not affix one of the 
duplicates of the summons to some conspi- 
cuous part of the “house or homestead 
in which the person summoned ordinarily 
resides”. The service by affixture was 
made in the office and that also in non- 
conformance to the provisions of Sec- 
tions 69 and 70. In view of the same the 
presumption enjoined in Section 71 can- 
not be available and the service in this 
case must be held to be bad and repug- 
nant, vitiating the ex parte order passed 
for maintenance and the subsequent 
orders passed on the footing thereof. 


8. Several cases were cited at the 
Bar bearing on the aforesaid ground and 
I will now proceed to consider the same 
along with some other decisions on the 
point, in the light of the facts and cir- 
cumstances of the present case. In the 
case of Beni Madhab v. Jadu Nath re- 
ported in 31 Cal WN 148 = (AIR 1926 Cal 
1208). Chief Justice Sir Lancelot Sander- 
son and Sir George Rankin J. (as his 
Lordship then was), delivering the judg- 
ment of the court held at p. 149 (of Cal 
WN) = {at p. 1209 of AIR) that 


“It is plain that the procedure, which 
is provided by Section 71 cannot be made 
use of unless service in the manner men- 
tioned in Sections 69 and 70 cannot be 
effected by the exercise of due diligence”. 
Their Lordships ultimately made the rule 
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absolute and set aside the impugned order. 
In the case of Kalipada Das v. State re- 
ported in AIR 1951 Cal 207 Chief Justice 
Sir Arthur Trevor Harries and Mr. Jus- 
tice H. K. Bose (as his Lordship then 
was) observed at p. 209 that 


“In the case before us there is no evi- 

dence that personal service couid not be 
effected and no evidence that service on 
an adult male member could not be 
effected. That being so, the service prov- 
ed in the peon’s report was no service at 
all and, therefore, this order under Sec- 
tion 144, which to my mind was invalidly 
made ex parte. was never served and 
therefore no proceedings could be com- 
menced for breach of it.” 
Their Lordships ultimately held that in 
the aforesaid circumstances the service by 
affixing the copy of the order on bamboo 
pole near the scene of the dispute was no 
service at all, and in that view held the 
ex parte order under Section 144(2) to be 
unjustified. Mr. Justice D. N. Sinha (as 
his Lordship then was) observed, though 
in a different context viz., under Order 5, 
Rule 17 of the Code of Civil Procedure, 
in the case of Tripura Modern Bank Ltd. 
v. Bansen and Co., reported in AIR 1952 
Cal 781 at p. 786 that 


“In the case of a service by affixa- 
tion, it is not sufficient to state in the affi- 
davit or service that the process-server 
was satisfied upon enquiry that the de- 
fendant could not be found at his resi- 
dence within a reasonable time. Facts . 
must be stated in the affidavit to show 
what enquiries were made and whether 
it was reasonable under the circumstances 
to assume that the defendant could not 
se found at his residence within a reason- 
able time. The court must be satisfied 
shat the process-server was justified in 
soming to such a conclusion, and in the 
absence of particulars it cannot do so.” 
in the present proceedings however there 
-s a clear absence of the exercise of due 
diligence, under Section 70 of the Code 
3f Criminal Procedure. The next case on 
=he point is the case of Parambot Tha- 
yunni Balakrishna Menon v. Govind 
Xrishnan (minor) reported in AIR 1959 
Mad 165 wherein Mr. Justice Soma- 
sundaram held at page 166 that 


“As it is clear from the endorsement 
of return that the summons had not been 
served, I must hold on the facts of the 
ease and on the materials placed before 
me that there had been no service of the 
summons in accordance with the provi- 
sions of S. 69 of the Code and the Lower 
Court was not justified in proceeding ex 
parte, passing an order ex parte’. 

The learned Judge thereafter proceeded 
to set aside the ex parte order and direct- 
ed the lower court to take the petition 
concerned on its file and dispose of it ac- 
eording to law. In the case of Pahilaj- 
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rai v. Jethi Rai, reported in AIR 195¢ Pat 
433 Mr. Justice N. Imam held that service 
of notice has to be effected as contemolat- 
ed under S. 68 read with Ss. 69 ani 70 
of the Code before making an ex parte 
order against the husband under S. 488, 
Cr. P. C. The learned Judge further ob- 
served that mere publication of the notice 
in the Government Gazette cannot serve 
the purpose of notice as understood tnder 
S. 68 read with S. 69 unless provision to 
that effect has been made by the 3tate 
Government. Ultimately the- leerned 
Judge proceeded to set aside the ex parte 
order holding that in the absence of the 
service of summons the ex parte order 
made under S. 488 of the Code of Crimi- 
nal Procedure is bad. A reference may 
also be made to the case reported in AIR 
1960 Mys 198 wherein Mr. Justice X. S. 
Hegde (as his Lordship then was) okserv- 
ed at page 199 that 


“I have not been able to appreciate 
the learned Government Pleader’s dis- 
tinction between the ‘service’ as men- 
tioned in sub-section (6) of S. 48€, Cr. 
P. C. and summons referred to in S. 68 of 
the Cr. P. C. To my mind, they abpear 
to be one and the same............ I am of 
the opinion that the error or irregalari- 
ties in the issue of the summons have in 
fact occasioned a failure of justice, in 
the sense that an adverse order against 
the first respondent in this court has 
been passed without giving him an oopor- 
tunity to place his case before the Court.” 
It was ultimately found that such errors 
or irregularities in the summons arə not 
cured by Section 537 of the Code of Cri- 
minal Procedure. In a more recent deci- 
sion viz., in the case reported in AIF 1963 
Mys 239 Mr. Justice T. K. Tukol observed 
at page 240 that 


“So if the court comes to the ccnelu- 

sion after scrutinizing the records cf the 
proceedings that the methods for service 
of summons followed by the proceéss- 
server had not complied with Section 70 
before resorting to service by affixing a 
copy of summons to some conspicuous 
part of the house occupied by the rerson 
to be served, then service under Sec. 71 
would be bad in law”. 
I respectfully agree with the said ebser- 
vations and I hold that the service in the 
present case has been bad and repusnant, 
vitiating the ex parte order of manten- 
ance passed on the 21st April, 1969, as it 
gave no opportunity ta the second party 
of being heard. 


9. The point at issue may also be 
approached from another standpoinz viz., 
the standpoint of a non-conformance to 
procedure established by law. The ex 
parte order of maintenance dated the 2ist 
April, 1969 having been not in aecord- 
ance with the procedure established by 
law, the consequential order dated the 
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17th November, 1969 relating to the same 
is also unwarranted and untenable and isj . 
liable to be set aside. In the well-known 
case of Taylor v. Taylor reported in (1876) 
1 Ch D 426 Jessel M. R. observed at p. 
431 that 

“When a statutory power is conferred 

for the first time upon a court, and the 
mode of exercising it is pointed out, it 
means that no other mode is to be 
adopted........s0.- 
The said see were approved of and 
applied by their Lordships of the Judi- 
cial Committee in the case of Nazir Ah- 
med v. King Emperor, reported in 63 
Ind App 372 = (AIR 1936 PC 253 (2)). 
Lord Roche, delivering tthe judgment of 
the Judicial Committee, observed at pp. 
381 and 382 (of Ind. App.) = (at p. 257 
of AIR) that 

“The rule which applies is a different 

and not less well recognized rule viz., that 
where a power is given to do a certain 
thing in a certain way the thing must be 
done in that way or not at all. Other 
methods of performance are necessarily 
forbidden.” 
In a later decision the Supreme Court 
again reiterated the said principles when 
in the case of State of Uttar Pradesh v. 
Singhara Singh, reported in AIR 1964 SC 
358 A. K. Sarkar, J. (as his Lordship then 
was) delivering the judgment of the court 
observed at p. 361 that 

“The Rule adopted in (1876) 1 Ch D 

496 is well recognized and is founded on 
sound principle. Its result is that if a 
statute has conferred a pcwer to do an 
act and has laid down the method in 
which that power is to be exercised, it 
necessarily prohibits the doing of the act 
in any other manner than that which has 
been prescribed. The principle behind the 
rule is that if this were not so, the sta- 
tutory provision might as well not have 
been enacted”. 
I agree with the said observations and I 
hold that in this case also there has been 
a non-conformance to the procedure esta- 
blished by law resulting in a material 
prejudice to the second vyarty-petitioner 
who was denied the opportunity of being 
heard before being saddled with an order 
of maintenance. A failure on the part of 
the learned Chief Presidency Magistrate, 
Calcutta, to take this point into conside- 
ration has resulted in a failure of justice 
and the ultimate order passed by him on 
the 17th November, 1969 is also bad and 
improper on this count. The third and 
last submission of Mr. Barman accord- 
ingly succeeds. 

10. In the result, the Rule is made 
absolute; the impugned orders dated the 
17th November, 1969 and the 15th De- 
cember, 1969 passed by Sri S. C. Taluk- 
dar, Chief Presidency Magistrate, Cal- 
cutta, are set aside; and. it is directed 
that the learned Chief Presidency Magis- 
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trate, Calcutta shall proceed to dispose 
of the application filed on behalf of the 
second party-petitioner for setting aside 
the ex parte order of maintenance, in ac- 
cordance with law and expeditiously, after 
giving the said second party-petitioner 
an opportunity of being heard, on condi- 
tion that he deposits in the court below 
the arrears of maintenance, if any, as 
fassed by the learned Chief Presidency 
Magistrate, Calcutta for the period before 
this Rule was issued, along with the costs 
which are fixed at Rs. 300/- (three hund- 
red only) to be paid to the first party— 
opposite party, within three months from 
date; and thereafter goes on depositing 
in court the sum.of Rs. 200/- (Rupees two 
hundred only) per month on account of 
maintenance, without any prejudice to 
the rights and contentions of the parties. 

The records are to go down as 


early as possible, 
Case remanded, 
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Bhattacharya and Madan Mohan Ghose, 
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JUDGMENT :— This appeal at the. 
instance of the defendants 1 and 2 is 
against the decree passed in Title Suit 
No. 1145 of 1960 of the first court of the 
Munsif at Sealdah. 

2. Mr. Guha, the learned counsel 
for the appellants-defendants — in this 
second appeal whick arises out of the 
Title Appeal No. 151 of 1963 has very, 
rightly taken only one ground and that 
is a ground of law. Mr. Guha submitted 
that if the learned appellate court found ° 
that Jan Md. left three daughters, the 
entire suit for declaration of title and re- 
covery of possession against his clients 
must fail. There is a cross-objection at 
the instance of the plaintiffs wherein it is 
stated that the finding of the appellate 
court that Jan Md. left three daughters 
was not correct. 

Let me now come into the de- 
tails of the suit. There are two plaintiffs, 
Kshitish Chandra Sen Gupta and Sm 
Kusum Kumari Nath and there are seve- 
ral defendants of which defendants 1 and 
2 Aswini and Ram Nath are the appel- 
ne The plaintiffs started their case in 
respect of land measuring 16 decimal 
zovered by C. S. Plot No. 936/1728 of 
Mouza Digla, P. 5. Dum Dum held by one 
Fate Mohammad as tenant under the 
Tewaris. Fate Mohammad had his house 
and homestead on the suit land. He died 
“eaving three sons, Mohammad Jan, Jabur 
Mohammad and Yusuf and daughters 
Nurjahan, and Kerimunnessa as his heirs 
zo succeed. ‘They possessed the suit land. 
Thereafter Mohammad Jan died. His 
share of property was inherited by his 
sons, daughters and widow. The plaintiff 
“No. 2 purchased 6 annas share in such 
properties from Jubur Mohammad and 
Xarimunnessa on 5-12-57 by a registered 
Kobala and obtained possession of the 
share so purchased of the Jand in suit, 
They began to reside in the house pur- 
chased. Plaintiff No. 1 purchased tenants 
share of the suit land from Sk. Yusuf 
and Nurjahan Bibi, Mohammad Jan’s heir 
by a registered kobala dated 18-6-58 and 
abtained possession of one room standing 
an the suit land. The defendants 1 and 
a it is alleged threatened to dispossess 
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the plaintiffs from these rooms. The 
plaintiffs came to know that defendant 
No. 1 managed to obtain a fraudulent end 
sham kobala on 2-9-57 from defendant 
No. 2, the ex-landlord o the suit laad. 
The defendant No. 1 it is said has been 
possessing the suit land as trespasser 
without having any vestige of title. “he 
superior interest of defendant No. 2 in 
the suit land, it is said, had vested in the 
State. The recent record of right show- 


ing the possession of defendant No. 2 in 


12 decimal and of one Bhim Mondal in 4 
decimal of land out of the suit land ac- 
cording to them is erroneous. The plein- 
tiffs have filed the suit against the defend- 
ants leaving Bhim Mondal. The plaimiffs 
have filed the suit against the defendants 
as trespassers and prayed for declara-ion 
of title and recovery of possession, as 
against them. In the joint written state- 
ment filed by the defendants 1 and 2, they 
took several pleas in defence as regards 
maintainability of the suit for ron- 
fjoinder of necessary parties and limita- 
tion. They, however, contended hat 
one Rashbehari got the suit land in his 
share on partition with his co-sharer. 
Rashbehari turned to be a lunatic. Dne 
Sitanath his guardian sold the suit kand 
to defendant No. 2 Ramnath with per- 
mission of the District Judge. Defend- 
ant No. 2 possessed the same. The 
defendant No. 1 purchased six cottas of 
land out of such property from defend- 
ant No. 2 for valuable consideration and 
has been in possession of the same since 
then. The defendants deny the truth of 
the story of the plaintiffs possession in 
and dispossession from the suit lanc by 
the defendants as set out in the plannt. 


4. The learned Munsif framed 
seven issues. The material of these issues 
are issues Nos. 2, 3 and 4 After discussing 
the evidence, the learned Munsif fcund 
that one Jabur held a valid power of 
attorney, Ext. 8. and under the pcwer 
of attorney, the kobala was executed by 
Johur, the constituted attorney, in favour 
of the plaintiff No. 1, on behalf of the 
heirs of Md. Jan, the son of Fateh and 
the sons and daughters of Fateh and 
on behalf of himself. Thereafter, the 
learned Munsif held that by a separate 
_kobala, Ext. 6, Karimunnessa and Jabur 
sold their share in suit property to plain- 
tiff No. 2. So, according to the learned 
Munsif, Exts. 6 and 6-A covered the en- 
tire land in dispute acquired by the 
plaintiff Nos.-1 and 2 respectively It 
must be made clear new that Ext. 6-A 
was not executed by Johur while Ext. 
6 was executed by Johur and Karimun: 
nessa. As regards possession in the suit 
land, the learned Munsif held that by 
defendants’ alleged adverse possession, the 
title of the plaintiffs vendor in the suit 
land had not been extinguished. He 
found that Ramnath, Defendant To. 2 
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purchased the landlerd’s interest over 
the suit land in 1959 from Rashbehari 
and that the superior interest in land 
over the suit land in the landlord’s right 
thus. purchased vested in the State of 
West Bengal. The learned Munsif ob- 
serves at page 10 of the judgment in the 
paper book as follows:— 

"The case of the plaintiffs is that 
during riot of 1950, their vendors left 
the suit locality and in the meantime, 
refugees from East Pakistan squatted on 
the land forcibly. The defendant No. 2 
admits such fact in evidence.” 

Finally on the issues, the learned Munsif 
held that the plaintiffs acquired 16 annas 
title by purchase under Exts. 6 anc 6-A 
from their vendors, heirs of Fate and 
Md. Jan. On the issue No. 5, as to the 
non~-joinder of necessary parties and 
misjoinder of parties, the learned Munsif 
observed that the issue was not serious- 
ly pressed. He proceeded on the yues- 
tion of misjoinder and non-joinder of 
causes of action. But on the question of 
misjoinder of parties, there was no deci- 
sion. The .question of nor-joinder and 
misjoinder of causes of action as con- 


. sidered: by the learned Munsif rested on 


the fact that the plaintiff No. 2 purchas- 
ed the share -of the suit land earlier 
while plaintiff No. 1 purchased the suit 
land later but that they have joined in 
the same suit. They claimed dezlara- 
tion of title and recovery of possession 
against defendant No. 1 in the same suit. 
But that contention was repelled by the 
learned Munsif but the question of non- 
joinder of necessary parties or in other 
words mis~joinder of parties had not been 
considered by the learned Munsif. The 


‘learned Munsif decreed the suit in full. 


5. In appeal before the learned 
Additional District Judge, it was con- 
tended that the daughters of Jan Md. 
were Badrunessa Mehrunnessa ani an- 
other and the executants of the kobala, 
Ext. 6-A not being Badrunnessa and 
Mehrunnessa, their interest had not pas- 
sed by the kobala. The learned Judge 
was unable to give effect to this con- 
tention: he observed: 

“Syedennessa has beer. described in 
Ext. 8 and Ext. 6 (A) as the daughter 
of Jan Md. It might be that Jahur 
knew her by another name and he gave 
that mame in his evidence. Jahur stat- 
ed that Badrunessa was married before 
partition. Rafiennessa had been described 
as the wife of Sher Khan. It is clear 
that Raffennessa is no other than Bad-. 
runnessa and that Sayednessa is another 
daughter of Jan Md. I hold that plain- 
tiff No. 1 has by his purchase under Ext. 
6 (a) acquired three-eighth share of 
Nurjan and -Yusuf and 55/288th share 


of Jan Md. Plaintiffs shall get such 
aan aaa of their title in the suit 
and.’ 
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As regards the relevant claim for evic- 
tion of the defendants 1 and 2 from 
Schedule Kha (1) land of the plaint and 
confirmation of possession in regard to 
schedule Kha (2), the learned Additional 
District Judge held that the plaintiffs 
were in possession of schedule Kha (2) 
as of right and that their possession in 
that portion of the suit land should be 
confirmed. The learned Additional 


Judge observed in his judgment as 
follows.— 
“I have held that the plaintiffs 


have not 16 annas share to the suit land. 
A small share in the suit land still re- 
mains with one of the daughters of Jan 
Md. She is not a party in this suit. The 
question is whether the plaintiffs, not 
having 16 annas share in the suit ‘land, 
can eject the defendants who are tres- 
passers.” 

Relying on the decision in the case of 
Joy Gopal Singha v. Probadh Chandra, 
reported in 40 Cal WN 81 = (ATR 1935 
Cal 646) and accepting the plaintiffs-res- 
pondents learned counsel’s argument, the 
learned Additional Judge held that the 
plaintiffs shall only get joint possession. 
in the suit in regard to Kha (1) schedule 
land in the plaint and shall not get a 
decree for eviction of the defendants or 
for removal of their ghars from sche- 
dule Kha (1) land of the plaint. The 
learned Additional Judge ordered as 
follows:— 

“that the appeal be disallowed on 
contest by the contesting respondent 
and ex parte against others with costs to 
the contesting respondent. The judg- 
ment and decree of the learned Munsif 
are hereby affirmed subject to the modi- 
fication stated below: Plaintiffs’ title to 
281/288th share of the suit plot is here- 
by declared. Plaintiffs’ possession in 
Schedule Kha (2) of the plaint is hereby 
affirmed. Plaintiffs do get joint posses- 
Sion in Schedule Kha (1) of the plaint 
to the extent of 281/288th share. It is 
declared that the defendants have no 
right to remain and are trespassers on 
the Schedule Kha of the plaint land.” 


6. The decree that has been pas- 
sed by the learned Additional District 
Judge is self condemned. There is no 
identity of interest acquired in the share 
declared of the two plaintiffs in the dis- 
puted Ka and Kha (1) and Kha (2) 
schedule land of the plaint. The plain- 
tiff No. 1 under the kobala Ext. 6 (a) 
purchased from eight co-sharers and 
plaintiff No: 2 under Kobala — Ext. 6 
purchased from other two co-sharers. 
Not that both the plaintiffs purchased 
from all the ten co-sharers their entire 
shares. So what the plaintiff had pur- 
chased are the shares of eight co-sharers 
and what the plaintiff No. 2 purchased 
is the share of two co-sharers. There 
is no identity of interest in all the two 
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plaintiffs over the entire property and 
it cannot be said that both the plaintiffs 
have acquired by their different pur- 
chases total 281/288th share in the entire 
suit land jointly. P. W. 1 J ahur, the 
constituted attorney, in his examination- 
in-chief gave out: 


“Jan Md. died leaving a widow, 
Bibijan Bewa and sons Nur Md, Khursan 
Md. and Md. and daughters Badrunessa, 
Mehrunessa and another, whose name I 
cannot remember.” 


This witness was recalled by the plain- 

tiff and he said ‘Mehrunessa is the 
daughter of my brother Jan Md.” The 
power of attorney — Ext. 8 gives the 
name of eight persons. Within those 
eight persons Mehrunessa’s name does 
not appear (Vide Ext. 8). In the two 
kobalas Exts. 6 and 6 (a), Mehrunessa’s 
name does not appear. Then there was 
another ‘daughter of Jan Md. This 
comes out in examination-in-chief of 
Johur. Who is that another daughter, 
whether she is alive or not, whether she 
left any heir or not was not elicited by 
recalling the witness. The persons 
whose names Jahur, P. W. 1, gave out 
as heirs of Fate and Jan and whose 
name he did. not give out remained as 
what they were appearing in examination~ 
in-chief. By recalling that witness, the 
plaintif did not ask any question to ex- 
plain whether Sayednessa had any other 
name. Now, while naming the heirs of 
Jan Md. and particularly the daughters, 
this P. W. 1, Jahur said as I have already 
quoted “daughter Badrunessa, Mehru- 
nessa and another, whose name I can- 
not remember”. Then Ext. 6 (a) does 
not contain the name of Badrunessa. It 
contains the name of one Sayedunressa. 
The learned Additional Judge held that 
Badrunessa would be Sayedunessa. A 
Judge cannot be a witness. The witness 
himself said three daughters, Badru- 
nessa, Mehrunessa and another. It was 
not explained by the witness P. W. 1 
Jahur, that Badrunessa was alias Sayedu- 
nessa or that another whose name he 
did. not know. If Judge becomes a wit- 
ness, I pity the judge. There is no 
evidence that Sayedunessa was Badru- 
nessa and the witness P. W. 1 knew that 
Badrunessa had an alias name Sayedu- 
nessa. Badrunessa did not execute the 
power of attorney—Ext. 8. Sayedunessa 
did. Sayedunessa, according to Jahur, the 
holder of the power of attorney, was 
not a daughter of Jan Md. Now if the 
oral evidence of Jahur is to be believed, 
then the power of attorney is to be dis- 
believed. In a conflict like this, the 
person who held the power of attorney 
and who executed the power are the 
best persons to explain. 


Mr. MJBhattacharrya, learned 
Counsel for the respondents submitted 
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that in preference to the oral evidence, 
the primary evidence was the power of 
attorney, and if the power of attorrey 
showed that Sayedunessa was the 
daughter of Jan Md., that should be ac- 
cepted. But the oral evidence ‘is in con- 
flict with the documentary evidence end 
the witness who gave the evidence did 
not explain the conflict. Therefore, zhe 
only way left out is to hold that Sayedu- 
nessa, who did not come to the witness 
box, even if she might be a daughter of 
- Md. Jan, was not Badrunessa and 
Badrunessa was another daughter, so 
also Mehrunessa and so also another, 
whose name the witness did not 
know. So, the three daughters, 
Badrunessa, Mehrunessa and another all 
of whom should be presumed to be 
alive unless proved to be dead did not 
join either Exts. 6 or 6 (a). In cress- 
objection Mr. Bhattacharyya took me 
ground to the effect that the learned 
Additional District Judge was not cor- 
rect in holding that Mehrunessa was a 
daughter of Md. Jan. I cannot accept 
this submission. Evidence of Mr. Bha-cta- 
charyya’s own client P. W. 1 shows the 
existence of three daughters. Bacru- 
nessa, Mehrunessa and another whc is 
alive. If a Court bases its judgment 
partly on evidence partly on no evi- 
dence, partly on surmises and partly on 
conjectures, it is difficult for a court of 
higher jurisdiction sitting in appeal to 
decide as to which part of evidence and 
which part of conjecture and surmises 
and which part of no evidence entered 
into consideration of the court in arriv- 
ing at a finding of fact. This situacion 
raises a question of law which entc-tles 
the court in second appeal to dezide 
that law upon reading entire evidence 
minus the conjecture and surmises. That 
principle is applicable in such a case. 
The learned Judge was not justifiec in 
finding that Badrunessa was none but 
Syedunessa when there was no evidence 
on the point. Therefore, I was driven 
to look to the evidence itself in the 
second appeal, and I hold that Badru- 
nessa, Mehrunessa and another, whose 
name the P. W. 1 did not know are the 
daughters of Md. Jan and are aive. 
They did not join in either of the two 
kobalas. Therefore, their shares wnat- 
ever it might be which is unascertain- 
able without their presence in record 
did not pass either to the plaintiff No. 1 
or the plaintiff No. 2 under either of 
the two kobalas. The cross-objec-ion, 
therefore, fails. 

8. Now the most important ques- 
tion is whether a suit for declaration of 
title and recovery of possession as 
against defendants Nos. 1 and 2 who have 
been held to be trespassers by both the 
courts below, which finding, Mr. Guha, 
in his accustomed fairness did not chal- 
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lenge before me and accepted, is main- 
tainable. 

9. Mr. Guha first drew my atten- 
tion to the observations of their Lord- 
ships of the Supreme Court in the case 
of Mahendra Lal Jaini v. State of Uttar 
Pradesh reported in (1963) 2 SCA 163 
at p. 170 = (AIR 1963 SC 1019 at 
p. 1025). The observations of the 
Supreme Court run as follows:-—— 

‘Lastly it is urged that the lease was 

in favour of two persons, namely, the 
petitioner and Virendra Goval, and the 
present petition has been filed only by 
the petitioner and Virendra Goyal has 
not been made a party to it, even as 
respondent. It is urged, therefore, that 
the present petition is not maintainable 
on that ground also, and reliance in this 
connection is placed on the analogy of 
suits, where all co-owners must join in 
a suit to recover property unless the 
law otherwise provides, and if some co- 
owners refuse to sue, the proper course 
to adopt as to the rest is to make them 
defendants in the suit. It is enough to 
say that this principle applicable to suits 
for possession can have no application 
to a petition under Art. 32, which is not 
a suit for possession.’ 
The principle quoted in the extract 
above wasaccepted to be the sound prin- 
ciple of law. Mr. Bhattacharyya sought 
to explain that principle urging that the 
decision in that case was or a writ peti- 
tion. It requires no learning because 
their Lordships have themselves explain- 
ed as I have already quoted above. Their 
Lordships observed:— 

“It is enough to say that this prin- 
ciple applicable to suits for possession 
can have no application to a petition 
under Art. 32, which is not a suit for 
possession.” 

Therefore, the soundness of the principle 
extracted from the judgment of their 
Lordships of the Supreme Court re- 
mained where it was and reflect on the 
validity of the law on this point upon 
which Mr. Bhattacharyya, the learned 
Counsel for the respondents strenuously 
relied quoting before (sic) a number of 
decisions wherein it has been consistent- 
ly laid down that a co-owner or a co- 
sharer can sue for eviction against a 
trespasser without joining the other co- 
owners in the suit. I should say that 
Mr. Bhattacharyya took me through a 
number of decisions which I would not 
quote to burden this judgment. I would 
quote only one decision of the Mysore 
High Court where all the decisions relied 
on by Mr. Bhattacharyya kad been con- 
sidered and one decision of their Lord- 
ships of the Supreme Court to arrive 
at my conclusion on the very important 
question that now comes before me for 
decision. The position is this; that at 
least three daughters of Md. Jan who 
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are admittedly co-owners in respect of 

e disputed land have not been made 
parties to this suit. On such a frame 
of the suit for non-joinder of necessary 
parties, the fatality of the suit is writ 
large on the plaint itself. In the case 
reported in AIR 1967 Mys 143 (Shivan- 
` gouda Lingangouda v. Gangawwa Bas- 
appa). his Lordship Hegde, J. as his 
Lordship then was, considered the ques- 
tion at page 144 of the report and ob- 
served as follows:— 


“There is a catena of decisions which 
have taken the view that one of the co- 
owners can bring a suit for ejecting a 
trespasser from the property owned by 
him and others either jointly or as. co- 
owners, the basis being that he has-a 
right to hold every inch of the joint 
property until a division takes place. 
The judicial opinion on this point is 
uniform— 

* £ x # 

_ No decision taking a contrary view 
has been brought to my notice. The 
ratio of the decision of the Madras High 
Court in Adhilakshmi Ammal v. T, 
Nallasivan Pillai, AIR 1944 Mad 530 or 
that of this Court in Somalinge. Gowda 
v. Kalyanamma, S. A. No. 269 of 1969 
(Mys) does not bear on that point under 
consideration. They dealt with cases 
where one co-owner sought to set aside 
the alienation made by other co-owner 
or where one co-owner sues for posses- 
sion of property which is in the posses- 
sion of another co-owner.” 


Before his Lordship a decision of their 
Lordships of the’ Supreme Court was 
pressed, reported in AIR 1965 SC 271, and 
the learned Counsel submitted that deci- 
sions upon which the principle, as ob- 
served by the learned Judge, rested had 
been impliedly overruled by the Supreme 
Court decision. His Lordship could not 
accept the contention and explained the 
Supreme Court decision in his own way. 
So we are brought to the Supreme Court 
decision reported in AIR 1965 SC 271, 
That judgment owas delivered by his 
Lordship Gajendragadkar, J. the then 
Chief Justice sitting with four other 
Howble Judges of the Supreme Court. 
What happened in that case was this: 
One Kanakarathanammal filed a suit in 
the court of Additional District Judge of 
Bangalore in which she claimed to re- 
cover possession of the properties des- 
cribed in the schedule attached to the 
plaint being both movable and immov- 
able. The properties were in possession 
of the respondents Lognatha and others 


before the Supreme Court. The case in’ 


the plaint showed that according to the 
appellant,. the property belonged ex- 
clusively to her mother and that when 
she claimed such property and sued for 
recovery of possession by evicting the 
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defendants trespassers, the defendants 
challenged her title. In that connection 
the appellant relied on the fact that 
under a sale deed executed in favour of 
her mother, the properties in dispute 
were acquired. The respondents on: the 
other hand alleged that on 17th Novem- 
ber, 1947, that means even after the 
kobala referred to above, the father of 
the appellant had executed a will under 
which he had been appointed an executor 
and that as such executor obtained the 
probate of the will and got possession.’ 
of the properties and handed over the 
same .to the respondent No. 2. So res- 
pondent Nos. 1 and 2 had set up in 
them a title, based on the title in ap- 
pellant’s father and claimed possession 
under the will of the appellant’s father. 
Their Lordships observed‘at page 274 of 
the report in paragraph 9 as follows:— 


“As soon as we reach this conclu- 
sion it becomes necessary to consider 
whether the appellants suit must 
fail for non-joinder of necessary parties, 
It is common ground that the appellant 
has brothers alive, and even in the al- 
ternative plea that if the property was 
zound to velong to appellants mother, 
under the relevant Mysore law the ap- 
pellant and her brothers would be en- 
titled to succeed to that property and the 
non-joinder of the brothers was, there- 
fore, fatal to the suit. In fact, as we 
have already indicated, the trial Court 
had dismissed the appellant’s suit on this 
ground. The decision about the ques- 
tion as to the appellant’s title to this 
property would thus depend upon- the 
construction of the relevant provisions of 


the Act. Section 10 is relevant for the 
purpose. Section 10 (1) defines “Stri- 
dhan” as meaning property of every 


description belonging to a Hindu female, 
other than property in which she hag 
by law or under the terms of an instru- 
ment, only a limited estate. Section 10 
(2) prescribes an inclusive definition of 
the word “Stridhan’”’ by Cis. (a) to (g). 
The appellant contends that the pro- 
perty in quastion falls under Section 10 
(2) (b), whereas according to the res- 
pondents it falls under S. 10 (2) (d).” 
Now, their Lordships explaining the 
Section 10 (2) (b) of Mysore Hindu Law 
Women’s Rights Act (10 of 1933) ob- 
served at page 275 as follows:— 


“The gift that is contemplated by 
Section 10 (2) (b) must be a gift of the 
very property in specie made by the 
husband or other relations therein men- 
tioned. Therefore, we are satisfied thaf 
the trial court was right in coming to 
the conclusion that even if the property 
belonged to the appellant’s mother, her 
failure to implead her brothers who would 
inherit the property along with her makes 
the suit incompetent,” 
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Their Lordships held that the property 
was not acquired by the appellant’s 
mother under a gift from her. father, On 
the other hand, it was held that the p-ro- 
perty had been purchased by the appel- 
lant’s mother in her own name though 
the money consideration that was paid 
by her had : 
her husband. Therefore, their Lordships 
held that it was not the ‘Stridhan’ 
acquired under a gift from the husbend 
in regard to the disputed properties 
“, within the scope of Section 10 (2) (b) of 
the Mysore Hindu Law Women’s Rights 
Act 10 of 1933. Accordingly, their Lord- 
ships held that after tha death of she 
mother, her two sons and daughter, taat 
means, the appellant and her brothers 
become heirs entitled to their respective 
shares in the property in dispute. At 


page 275 their Lordships observed as I 


have already quoted above’ as follows: 
“Therefore, we are satisfied that the 
trial court was right in coming to the 
conclusion that even if the property 3e- 
longed to the appellants mother,: ner 
failure to implead her brothers who 
would inherit the property along with 
her makes the suit incompetent. It is 
true that this question had not been con- 
sidered by the High Court, but since if 


is a pure point of law depending upon’ 


the construction of Section 10 of the Act, 
we do not think it necessary to remand 
the case for that purpose to the Haigh 
Court.” | 

There was an effort before their Lard- 
ships of the Supreme Court by the ap- 
pellant to amend the plaint and add the 
brothers as plaintiffs in the suit for re~ 
covery of possession of the properties in- 
cluding immovable properties in unlew-= 
ful occupation of the respondents. What 
was the fate of that effort? Their Lcrd- 
ships following the Privy Council deci- 
sion rejected the prayer. At page 276 
of the Supreme Court report their Lod- 
ships held as follows:— l 

“It is unfortunate that the appel 
lants claim has to be rejected on the 
ground that she failed to implead her 
two brothers to her suit, though on the 
merits we have found that the property 
claimed by her in her present suit be- 
longed .to her mother and she is one of 
the three heirs on whom the said rro- 
perty devolves by succession under Sec- 
tion 12 of the Act.” 

At page 276 of the report their Lerd« 
ships observed: 

“Once it is held that the appellant's 
two brothers are co-heirs with her in 
respect of the properties left intes-ate 
by their mother, the present suit fled 
by the appellant partakes of the chera- 
cter of a suit for partition and in sich 
a suit clearly the appellant alone wculd 
not be entitled to claim any relief aga-nst 
the respondents.” 
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been received by her from- 
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Those observations, according to Mr. 
Bhattacharyya changed the character of 
the suit before the Supreme Court into 
a suit for partition while vhe suit out 
of which the present appeal arose was 
a suit for declaration of title and re- 
covery of possession. With respect, I 
cannot persuade myself to accept the ex- 
planation of Mr. Bhattacharyya. ‘Par- 
takes the nature of’ does rot mean by 
the expression that the suit itself is a 
suit for partition, The suit is only a 
suit for declaration of title and recovery 
of possession. Ultimately it was found 
that the respondents came into posses- 
sion of the property under a will of the 
appellant’s father, Before the will, the 
self same property was the subject- 
matter of a transfer by one Mr. Gibbs. 
Mr. Gibbs executed the sale deed in 
favour of the appellants mother long 
before the appellant’s father made the 
will. Appellant’s father, however, sup- 
plied the fund with which the appel- 
lant’s mother purchased the property 


‘but possession in the property in dis- 


pute was hot with the appellant’s mother 
or as a matter of that with che appellant 
even in spite of the purchase in ques- 
tion. So the conflict was whether the 
will would prevail or the purchase would 
prevail. Their Lordships held that the 
purchase would prevail. The person 
claiming on the strength of the pur- 
chase is the original owner. But the 
original owner left two co-sharers. In 
a suit for declaration of title and re- 
covery of possession all the co-owners 
are necessary parties and for non-joinder 
of necessary parties, such a suit becomes 
incompetent. This is the analysis that 
I have made in my own way and this 
decision of their’ Lordships of the 
Supreme Court overrules all other deci- 
sions that had been consiGered in the 
Mysore High Court case anc relied upon 
by Mr. Bhattacharyya. Mr. Bhatta- 
charyya placed very kindly before me 
the decision of the Supreme Court. Mr. 
Bhattacharyya has read and placed the 
decision in his own’ way so also did Mr. 
Guha and I have read it in my own way 


‘and my conclusion is that this decision 


of their Lordships of the Supreme Court 
(ATR 1965 SC 271) and -he prirciple 
enunciated by their Lordships, even if 
obiter dicta but not so, shall be binding 
on us and with respect I bow down to 
that decision of their Lordships and hold 
that Mr. Bhattacharyya’s contention can- 
not sustain in the face of the Supreme 
Court decision which I have elaborately 
discussed above. 

10. Accordingly Mr. Guha’s con- 
tention that the judgment and decree 
passed by the learned Additional District 
Judge as well as by the learned Munsif 
cannot be sustained in law and must 
be reversed and set aside and that the 
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suit must be dismissed on contest with 
costs to the defendants, prevails. 


11. The appeal is allowed with 
costs. 
12. The judgment and decree 


passed by both the courts below be and 
the same are set aside and reversed. 


The appellant shall get costs all 
throughout. 

13. Cross-objection is dismissed 
on contest. There will be no order as 


to costs in Cross-objection. 

14. Leave under § Cl. 15 of the 
Letters Patent is prayed for and is re- 
fused. 

15. No order is required on the 
application for acceptance of additional 
evidence. 

Appeal allowed; Cross- 
objection dismissed, 
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The Jeewanlal (1929) Ltd. Calcutta, 
Applicant v. Commissioner of Income- 
tax, West Bengal II Calcutta, Respond-~ 
ent. 

Income-tax Reference No. 91 of 
1966. D/- 10-6-1969. 


Income-tax Act (1922), S. 49-D — 
No relief under section can be given to 
an assessee in respect of the amount re- 
presenting the manufacturing profits of 
goods produced by him in India and sold 
outside India even if such amount has 
suffered taxation at both places. AIR 
1950 SC 134 & AIR 1954 SC 198, Rel. 
on. (Para 17) 


In case of manufactured goods, the 
manufacturing profits must be held to 
have arisen or accrued at the place 
where the goods were manufactured and 
not at the place where they were sold. 
Hence the sum representing such profits 
cannot be said to be income arising 
without the taxable territories within 
the meaning of the section. (Para 17) 
Cases Referred: Chronological Paras 
(1954) ATR 1954 SC 198 (V 41)= 

(1954) 25 ITR 27, Anglo-French 
Textile Co. Ltd. y. Commr. of 
Income-tax, Madras 
(1950) AIR 1950 SC 134 (V 37)= 
(1950) 18 ITR 472, Commr. of 
Income-tax, Bombay v. Ahmed- _ 
. bhai Umarbhai & Co., Bombay J9 

D. Ghosh, for Apvlicant; B. L. Pal 
and Manas Roy, for Respondent. 

SANKAR PRASAD MAITRA, J.:-< 
In this Reference uncer Section 66 (1) 
of the Indian Income-tax Act, 1922, the 
assessment year is 1949-50. The corres- 
ponding accounting vear is the calendar 
year ending 31-12-1946. The assessee is 
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an Indian Company which manufactures 
aluminium-ware and utensils. The as- 
sessee during the relevant accounting 
year had a shop at Rangoon in Burma 
for seling some of its manufactured 
products. The goods that were sold in 
Burma were all manufactured in India 
but were sent to Burma for sale. The 
invoice prices of these goods COrres- 
ponded with their prices in India and 
included the manufacturing profits in 
India and also part of the merchanting 
profits. The differences between the in- ` 
voice price and the sale price in Burma 
were shown as profit accruing or arising 
in Burma. 


2. In the assessee’s Indian assess- 
ment, the Income-tax Officer accepted 
the assessee’s method of accounting. He 
computed the sum of Rs. 9,688/- as the 
assessee’s loss in Burma for the assess- 
ment year 1949- 50. But the appropriate 
authorities in Burma, in the assessee’s 
Burma assessment, for the assessment 
year 1949-50, assessed the assessee’s in- 
come in Burma at Rs, 91 ,548/. The 
Burmese authorities charged tax on the 
sum of Rs. 91,548/- as no business pro- 
fits tax was payable in Burma for this 
year. 


* Oe The assessee then applied to 
its Income-tax Officer in India under 
Section 49-D of the Indian Income-tax 
Act, 1922. The assessee claimed relief 
in respect of double taxation on the 
amount of Rs. 91,548/- for the assess- 
ment year 1959-50. 


4, The Income-tax Officer held 
that no relief was available to the as- 
sessee for this year as in the Indian 
assessment the trading. result in Burma 
was determined at a loss of Rs. 9,688/-. 
The Income-tax Officer in India was of 
the opinion that since the sum of Rupees 
91,548/- which had been assessed as the 
assessee’s Burma income by the Burmese 
authorities, had not been taxed as the 
assessee’s Burma income in India, there 
had been no double taxation of any part 
of the assessee’s income and, as such, 
the assessee was not entitled to any 
relief under Section 49-D. 


5. The Appellate Assistant Com- 
missioner expressed the view that the 
Burma income as-computed in India was 
the amount which only was to be taken 
into consideration for purposes of tax 
relief as contemplated under Sec. 49-D 
of the Indian Income-tax Act, 1922. As, 
for the assessment year 1949-50 in the 
Indian assessment the Burma income was 
computed at a loss, according to the Ap- 
pellate Assistant Commissioner, the In- 
come-tax Officer was justified in reject- 
ing the assessee’s claim under Sec. 49-D. 

6. Before the Tribunal the as- 
sessee contended that the sum of Rupees 
91,548/- was the assessee’s manufactur- 
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ing profits which arose in India; but as 
the Burma authorities assessed this sam 
as the assessee’s Burma income it must 
be held to have been assessed both in 


India and in Burma and the assessee - 


was entitled to double taxation recief 
under Section 49-D. The Tribunal bald 
that for the purpose of determining “he 
amount of doubly taxed income under 
Section 49-D it was the amount of che 
foreign income as computed for the par- 
poses of the Indian Income-tax Act tūat 
-had to be considered. The ‘Tribunal 
said that for the assessment year 19419- 
50 the Indian authorities had computed 
a business loss of Rs. 9,688/- in Burma 
and it could not, therefore, be said that 
the assessee had suffered double taxa~ 
tion in respect of any income arising in 
Burma in that year. 

7. The following questions of Jaw 
have been referred to this Court: 

(1) Whether, on the facts and in the 
circumstances of the case, the Tribunal 
was right in holding that for the pur- 
pose of applying the provisions of Sec- 
tion 49-D of the Indian Income-tax act, 
1922, the amount of the foreign inccme 
as computed in the Indian Income-tax 
Act only has to be considered and not 
the income of the assessee as assessed 
in that foreign country? 

(2) Whether, on the facts and in the 
circumstances of the case, the Tribtnal 
was right in holding that assessee was 
not entitled to any relief under Sec- 
tion 49-D of the Indian Income-tax Act, 
1922, for the assessment year 1949-5(C? 


8. Learned Counsel for both the 
parties have approached the points that 
arise for our consideration in this re- 
ference from varied points of view. But 
it would be unnecessary for us to deal! 
with all the different aspects of their 
respective arguments and the authorities 
they have relied on. It is common case 
that the sum of Rs. 91,548/~ was the ase 
sessee’s manufacturing profits in India in 
the assessment year 1949-50. Both the 
parties also agree that in construing 
Section 49-D the language of the Sec~ 
tion should be strictly followed and if 
is the factual position alone that is re« 
levant. In these premises, it would be 
convenient to set out, at this stage, the 
relevant portions of Section 49-D as they 
stood at the material time. These por- 
tions are as follows:— 

“If any person wo has paid by 
deduction or otherwise Indian Income. 
tax for any year in respect of any in- 
come arising without the taxable terri- 
tories in a country the Jaws of which 
do not provide for any relief in resvect 
of income-tax charged in the taxable 
territories proves that he has paid in- 
come-tax by deduction or otherwise 
under the laws of the said country in 
respect of the same income, he shal be 
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entitled to the deduction from the Indian 
income-tax payable of a stm equal to 
one-half of such Indian Income-tax or 
to one-half of such tax pavable in the 
said country, whichever is Jess,” 


9. For our purposes in this re- 
ference, this Section requires that iIn- 
come must arise to -an assessee without 
the taxable territories. Secondly, the 
income that arises without the taxable 
territories has been taxed in a foreign 
country as well as in India. These two 
conditions must be satisfied befor2 an 
assessee can claim relief under Sec- 
tion 49-D. 


10. Let us now see whether the 
assessee in the instant case fulfils the 
requirements described above. It may 
be that the sum of Rs. 91,548/- has been 
taxed both in India and in Burma but 
the question is whether this sum can 
be said to be the income which arose 
without the taxable territories. From 
the statement of the case as well as the 
orders of the Income-tax Officer, the 
Appellate Assistant Commissioner and 
the Tribunal it appears to us that the 
sum of Rs. 91,548/- represented the as- 
sessee’s manufacturing profits by sale of 
certain goods in Burma. Therefore, the 
only question that is relevant for us to 
consider is whether these manufacturing 
profits can be said to be profits arising 
in India or elsewhere. Our problem, so 
far as this aspect of the matter is con- 
cerned, has been solved to a great ex- 
tent, by the observations made in two 
of the judgments of the Supreme Court 
which we now intend to refer to. In 
Commr. of Income-tax, Bombay v. 
Borabay, 
18 ITR 472 = (AIR 1950 SC 134} the 
assessee was a firm resident in British 
India. It carried on the business of 
manufacturing and selling of groundnut 
oil. The assessee had three mills in 
Bombay and one at Raichur in the 
Hyderabad State where the oil was 
manufactured. The oil that was manu- 
factured in Raichur was sold partly in 
Raichur and partly in Bombay. The 
assessee contended that a part of the 
profits derived from sale in British 
India of the oil manufactured at Raichur 
was attributable to the manufacturing 
operations at Raichur and that such 
profits should be excluded from assess« 
ment to excess profits tax under the 
third proviso to section 5 of the Excess 
Profits Tax Act, 1940. The department, 
on the other hand, contended (i) that the 
manufacturing operations carried on at 
Raichur did not constitute a part cf the 
assessee's business within the meaning 
of the third proviso to Section 5 and 
(ii) that even if such operations could 
be regarded as a part of the. business 
the profits derived from sales in Bom-« 
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bay could not be said to have accrued 
or arisen in that State. The Supreme 
Court has held that the activity which 
the assessee carried on. at Raichur was 
a part of its business within the means 
ing of the third proviso to Section’ 5, 
that the profits of a part of the busi- 
ness, viz., the manufacture of oil in their 
mills at Raichur ececrued or arose af 
Raichur and that such profits were nof 
assessable to excess profits tax under the 
third proviso to Section 5. 


11. The Bench consisted of six 
learned Judges of tha Supreme Court 
presided over by Chief Justice Kania, 
Undoubtedly, the Supreme Court was 
concerned in this case with whether 
manufacturing profits were chargeable 
under Section 5 of the Excess Profits 
Tax Act of 1950 but there are observa- 
tions in this judgment on what is meant 
by “manufacturing profits’ which are 
of assistance to.us in deciding the pre- 
sent reference. Chief Justice Kania al 
p. 478 (of ITR) = (at p, 136 of AIR) has 
observed. 

“The next contention of the appels 
lant was that even if a part of the busi 
ness was in an Indian State the profits 
accrued or arose only on the sale of the 
oil in Bombay and no part of the pro~ 
fits of manufacture therefore arose in 
an Indian State. In my ‘opinion, this 
argument is also unsound. On the sale 
of goods the assessee received money. 
While the receipt of the prices is thus 


in Bombay it is an entirely different 
thing to say that therefore the whole 
of the profits of the. ‘manufacture and 
sale arose in Bombay. This argument 


overlooks the. distinction between ac~ 
eruing or arising on the one hand and 
receipt on the other ...cccsssooeeee” 


12. Mr. J ustice Mahajan at pp. 
498-499 (of ITR) = (at pp, 146-147 of 
AIR) has said:— 

“The question in the present case is 
whether in respect of the manufacturing 
business of the assessee. in Raichur pro« 
fits accrue or arise and if so, at what 
place. My answer unhesitatingly is that 
the manufacturing profits arise at the 
place of manufacture. They could arise 
nowhere else, 
‘the place of sale. and apportionment hag 
to be made between the two, though the 
place of receipts and realisation of the 
profits is the place were the sales are 
made. The manufacturing profits could 
not be said to have accrued or arisen af 
that place because there was nothing 
done from which they could accrue or 
arise as natural accrual or as an În- 
crease. 
the place of manufacture and if there 
was any accrual over the production 
costs, that accrual was at the place of 
the production itself.” 





The sale profits arise at- 


The increasé only took place af- 
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13. At page 515 (of ITR) = (at 
pp. 154-155 -of AIR} Mr. Justice Bijan 
Kumar Mukerjea observes: —~ 

ENE NAERON OE in proviso (3) to S. 5 of 
the Excess Profits Tax Act, the Legis- 
lature has deliberateïy left out the word 
‘received’ and has spoken only of ‘ac- 
cruing’ or ‘arising’, This shows that the 
Legislature had in mind cases where 
profits could accrue to parfs of a busi- 


‘ness before they were actually received, 


When a raw material is worked up into 


a new product by process of manufac~ ~ 


ture, it obviously increases in value; in 
other words, - there is an accretion of 
profit to it ‘and the increased value res 
presents this income or: profit which is 
the result of manufacture. As these 
profits accrue by reason of manufacture, 
the accrual, in my opinion, cannot but 
be located at the place where the manu- 
facturing process is gone through. It 
is immaterial. that the manufactured 
goods are sold later on at various places. 
If the manufacturer is himself the 
seller, it might be that he receives the 
entire profits including that of the 
manufacture only at the time of the 
sale; but in an inchoate shape, a portion 


of the profits does accrue at the place 


of manufacture, the exact amount of 
which is only ascertained after the sale 
takes place. For purposes of computa- 
tion, the two parts of the business may 
be conceived of as being carried con by 
two different sets of persons. As soon 
as the manufacture is complete, that 
part of the business is finished and the 
profits that accrue ta that part certainly 
arise at the place where the manufac- 
ture is carried on and not where | the 
sale ultimately takes place ......c.ce0. 


14. In this judgment, therefore, 
the Supreme Court indicates that, in 
cases of manufactured goods, when the 
Court has to consider where a parti~ 
cular income arose or accrued, manu- 
facturing profits must be held to have 
arisen or accrued at the place where 
the goods were manufactured and nof 
at the place where the goods were sold 
if they were sold at a place other than 
that of manufacture. À 

15. We may also refer fo the 
case. of the Anglo-French Textile Co, 
Lid. v. Commr. of Income-tax, Madras, 
25 ITR 27 (ATR, 1954 SC i198), 
This case has been decided by four 
learned judges of the Supreme Court. 
as assessee was a Company incorporat- 
ed in the United Kingdom. It had its 
registered office in London. It manu- 
factured yarn and cloth in its mill af 
Pondicherry. The assessee had appoint- 
ed a Company in Madras as its agent, 
The manufactured goods were sold partly 
in British India and partly outside British 
India: All the contracts in respect of 
the sales in British India were entered 


owe 
—, 


« 
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into in British India and deliveries were 
made and payments were received in 
British India. In regard fo sales cut- 
side British India also, payments In -1es- 
pect of such sales were received in 
Madras through the said agent. The 
Supreme Court has held, inter alia, that 
the income received in British Irdia 
could not be said to wholly arise in 
British India within the meaning of 
S. 4-A (c) (b) and that there should be 
allocation of the Income between the 
:> various business operations of the as- 
sessee demarcating the income arising in 
the taxable territories in the particular. 
year from the income arising without 
the taxable territories in that year for 
the purpose of S. 4-A (ci (b) of the Act. 
The Supreme Court is of opinion that 
though profits may not ‘be realised until 
a manufactured article is sold, profits are 
not wholly made by the act of sale and 
do not necessarily accrue at the place of 
sale. To the extent profits are attri- 
butable to the manufacturing operations, 
profits accrue at the place where the 
business operations are carried on. 


16. No doubt, there are many 
features of this case which can be Jis- 
tinguished from the case before us buf 
the Supreme Court's view on the leca- 
tion of “manufacturing profits” seems to 
be based not on interpretation of any 
particular section of the Income-tax Act 
but on general principles of law. Mr, 
Justice Bhagwati who delivered the 
Supreme Court’s judgment has statec af 
p. 48 (of ITR) = (at p. 201 of AIR):— 


“The question whether a partic: alar 
part of income, profits or gains arose 
or accrued within the texable territcrieş 
or without the taxable territories would 
have fo be decided having regard to the 
general principles as to where the in- 
come, profits or gains sian be saic to 
arise OF ACCTUC s..sessssreresee 
Again, at p. 49 (of TTR) = (af 201 of 
AIR) Mr. Justice Bhagwati states:— 

PTE ws. the a rete of 
income, profits or gains between those 


arising from business operations carried. 


on in the taxable territories and those 
arising from business operations carried 
on without the taxable territories is 
based not on the applicability of Sec- 


tion 42 (3) of the Act but on ger=ral 


principles of apportionment of inecme, 
profits or galins ....cevesccsees’’s 


17. Applying the above princi- 
ples to the facts which the tax auzho- 
rities have’ found in the present refer- 
ence if seems fo us that ‘the sum of 
Rs. 91,548/- may have been assessed, In 
the assessment year 1949-50, both in 
India and Burma but this sum cannof 
be said to be “income arising withouf 
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the taxable ferritories” within the mean- 
ing of Section 49-D of the Incom=:-tax 
Act, 1922 and, although it may have been 
doubly taxed no relief can be given to 
the assessee under S, 49-D, 


18. In . these circumstances, our 
answer to question No. 2 in this refer- 
ence is in the affirmative and against 
the assessee. In view of tkis answer to 
question No. 2, we are of opinion that 
on the facts of the instant case, gues- 
tion No: 1 need not be answered at all, 
ao party will bear and pay its own 
costs. 

SABYASACHI MUKHARISI, J.: 
L agree, - 


19. 
Reference answered. 
OSEN l 


AIR 1971 CALCUTTA 261 (V 58 C 52) 


P. N. MOOKERJEE AND AMIYA 
KUMAR MOOKERJI, JJ. 


Paramanand Lokumal and ozhers, 
Appellants v. M/s. Khudabadi Bha‘bund 
Co-operative Credit Bank Ltd, and 
others, Respondents. 

i 7 F. O. D, No, 525 of 1963, DJ- 5-1- 
971. 


Debt Laws — Displaced Persons 
(Debts Adjustment) Act (1951), S. 22 — 
Sureties for principal debtars cannot be 
treated as joint debtors and they are not 
entitled to apportionment cf debt. 

(Paras 2, 3) 

Apavbadhans Mukherjee and Provash 
Chandra Basu, for Appellants; C. C. 
Ganguly, Amiya Kumar Chatterjee, for 
Respondent No. i. 

P. N. MOOKERJEE, J.:— The pre- 
decessor of the applicants before us was 
a surety in respect. of the debt of the 
predecessor in interest of respordents 
Nos. 3 and 4, on which the creditor res- 
pondent No. 1 obtained an award from 
the Arbitrator under the Bombay Co- 
operative Registration Act for Rupees 
49410-12-9 P., comprising Rs. 46500/- on 
account of principal, Rs. 2888-2-9P on 
account of interest and Rs. 22-10-CP on 
account of cost, The said amount of 
Rs. 49410-12-9P was thus due from the 
predecessor of respondents Nos. 3 and 4 
as principal debtors to the respondent 
No. 1 on 17th October, 1946, and from 
the appellants as surety. In respect of 
this claim, the said appellants applied 
for adjustrnent according to the provi~ 
sions of Act 70 of 1951 (Lisplaced Per- 
sons (Debts Adjustment) Act of 1951) 
under its relevant section, namely, Sec- 
tion 5. In this application, the appel- 
lants claimed to. be in the position of 
joint debtors along with respondents 
Nos. 2-4 with liability to the extent of 
/4th of the above amount, as there were 
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4 joint debtors according to the appel- 
lants, and prayed for apportionment and 
adjustment on that footing under the 
above statutory provision. The applica- 
tion was opposed by the contesting cre- 
ditor respondent No. 1, who took objec- 
tion that the above application was not 
maintainable at the instance of the ap- 
pellants, they not being joint debtors 
under the relevant provision of S. 22 
of the above Act. This objection suc- 
ceeded before the learned trial Judge, 
who rejected the appellants’ prayer for 
apportionment, as made by them, and 
‘held, that the appellants, as sureties, as 
aforesaid, were liable to pay the entire 
outstanding amount under the above 
award together with interest, payable 
under the above Act, amounting to a 
total of Rs. 42250-12-9P. The learned 
trial Judge, however, acceded to the ap- 
pellants’ prayer for instalments for pay- 
ment of the above amount to this extent 
that he gave them liberty to pay the 
above amount by annual instalments of 
Rs. 12,000/- subject to the proviso that 
in default of payment of a single instal- 
ment, the entire amount would fall due 
at a time and the creditor respondent 
No. 1, would be entitled to realise the 
entire amount, .then due, or, the out- 
standing amount, from the assets of the 
appellants in India and also from the 
amount, which may be awarded as com- 
pensation to them. Against this order, 
the present appeal has been filed by the 
appellants, whose contention is that their 
prayer for apportionment on the footing 
of their liability being 1/4th ought to 
have been granted. The creditor res- 
pondent No. 1 has filed a cross-objection 
claiming that the learned trial Judge 
was not justified in deducting from the 
amount, due to the said respondent 
No. 1, the payment of Rs. 10500/- on ac- 
count of interest and, secondly, that the 
learned trial Judge was in error in his 
calculation of interest, as awarded by 
him, namely, at the rate of 6 per ‘cent. 
per annum from 15th June, 1947, till 28 
December, 1952, and at the rate of 1 per 
cent. per annum thereafter. In view of 
the above contentions, we have to con- 
sider whether the appellants are entitl- 
ed to be treated as joint debtors along 
with the other surety and the principal 
debtors under Section 22 of the above 
Act, whether the pre-Act Payment 
of Rs. 10500/~ as interest was liable to 
be ignored under Section 49 of the 
above Act for purposes of determining 
the rights and liabilities of the parties 
in question and whether the learned 
trial Judge made any clerical or arith- 
matical error in the matter of calcula- 
tion of interest, as claimed by the cross 
objector respondent No. 1. So far as the 
appellants’ plea of being entitled to ap- 
portisnment as joint debtors under Sec- 
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tion 22 of the above Act is concerned, 
it is clear that, in view of CL (g) of the 
said section, the appellants as sureties, 
were placed in a different position under 
the above statute from debtors and they 
could not claim to be classified as 
debtors along with the principal debtors 
and the other surety and should not be 
treated as joint debtors for the purpose. 
Indeed, the very purpose of above Cl. (g) 
appears to us to distinguish and differ- 
entiate the case of the sureties from the 
case of debtors. ` 

2, We, would, accordingly, hold 
that the learned trial Judge was right 
in his interpretation of the above statu- 
tory provision in coming to his ultimate 
conclusion against the appellants on the 
question .of their eligibility to be treated 
as joint debtors‘so as to be entitled to 
apportionment of the debt, as claimed by 
them. The appeal, therefore, would fail 
and it will be dismissed. 


3. As to the cross-objection it 
appears to us that, so far as the first 
objection, raised therein, is concerned, 
namely, that the pre-Act payment of 
interest could not be taken into account 
in view of Section 49 of the above Act 
in determining the dues and liabilities 
under the above Act, it cannot be ac- 
cepted. Indeed, the position is made 
clear by sub-section (2) of the above 
section and, in view of the same, what- 
ever intepretation is put on sub-sec. (1), 
this objection, taken by the respondent 
No. 1 cross-objector, would fail. 


4, We would, accordingly, reject 
this part of the cross-objector’s claim. 


5. On the question of calculation 
of interest, however, it appears to us 
that the learned trial Judge was, sbvi- 
ously, in error. Indeed, the matter being 
checked up by the learned Advocate on 
both sides, they agreed that, on account: 
of miscalculation by the learned trial 
Judge, the amount of interest has been 
wrongly reduced by Rs. 1000/-, and, ac- 
cordingly, the respondent No. 1 cross 
objector would be entitled to a further 
amount of Rs. 1000/- on account of in- 
terest over and above the amount, allow- 
ed to him by the learned trial Judge} 
in other words, the total amount, paya- 
ble to the respondent No. 1 by the ap- 
pellants, would be Rs. 43,250-12-9P. in 
place of Rs. 42,250-12-9P., as determined 
by the learned trial Judge, 


6. On the question of instal- 
ments, also, a point was taken in the 
eross-objection. The matter, however, 


does not seem to be open to challenge 
or argument by the cross objector. To 
the same, no objection appears to have 
been taken before the learned trial 
Judge and, as a matter of fact, the learn- 
ed trial Judge has recorded, in his order 
under appeal, that, to the instalments, 
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granted by him, na objection was raised 
on behalf of the creditor responcent 
No. 1. We would, therefore, disaLow 
this objection, raised by the responcent 
No. 1 before us. 
Ae In the result, the appeal -vill 
fail and it will be dismissed and the 
cross-objection will be allowed only to 
this extent that the respondent Nc. 1 
will be entitled to a further amount of 
Rs. 1000/- on account of interest cver 
and above the amount of Rs. 42,250-12- 
, 9P, allowed to him by the learned trial 
Judge, or, in other words, his dues from 
the appellants will be raised to Rurees 
43,.250-12-9P and the same will be pay- 
able, as ordered by the learned trial 
Judge, subject to this that the amount, 
if any, still outstanding, may. be allow- 
ed to be paid within 6 months from this 
date. in default, the same will be re- 
coverable by due process of law. 

8. The appeal and the cross ob- 
jection will be disposed of as above and 
the decision of the learned trial Judge 
will be modified, as indicated herein- 
before. | 

9, There will be no order for 
costs, either in the appeal or in the ccoss 
objection. 

AMIYA KUMAR MOOKERJI, J :-—~ 


10. l agree, 
Order accordinzly, 





AIR 1971 CALCUTTA 263 (V 58 C 53) 
S. C. GHOSE, J. 


Sm. Amiya De, Appellant v. Dhien- 
dra Nath Mandal, Respcndent. 


Suit No. 1579 of 1969, D/~ 22-9-1370. 


Transfer of Property Act (1£82), 
S. 114 — In the case of a consent.decree 
passed on basis of forfeiture of lease, 
Court has power to extend time to make 
payment and give tenant a relief against 
forfeiture. (Pare 2) 

ORDER:— This is an applicacion 
made by the defendant, inter alia, for 
relief against forfeiture of the tenamcy 
made by the decree passed by consent 
in the instant case. The defendant was 
a tenant under the plaintiff in respect 
of 35-B, Gopi Mohan Dutt Lane, 
Calcutta, under an indenture of lease 
dated June 15, 1954. The defencant 
having committed defaults in perform- 
ing the covenants which he was to per- 
form under the lease, the said lease was 
determined and a suit for ejectment was 
filed in this Court on or about 28th May, 
1969. The tenancy of the defendant in 
respect of the premises was determined 
by reason of his default in paymeni of 
rent for the months of January, Fetru-~ 
ary, March and April, 1969. The 
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defendant after being served with the 
Writ of Summons in this suit duly en- 
tered appearance and filed the Written 
Statement. Discoveries were made by 
the parties to the suit. The suit. appear- 
ed in the peremptory list cf A. N. Sen, 
J. on 22nd April, 1970. On or about 
22nd April, 1970, a decree by consent in 
the said suit was passed to the follow- 
ing effect: 

“By consent it is. decreed that the 

defendant would deliver up to the plain- 
tiff quiet vacant and peaceful posses- 
sion of premises No. 35-B, Gopi Mohan 
Dutt Lane, Calcutta, being the suit pre- 
mises and further pay the sum of 
Rs. 612/- as arrears of ren, and mesne 
profits at the rate of Ks. 153/- per 
month from lst May, 1969, until posses- 
sion of the said premises is delivered to 
the plaintiff. It is further ordered and 
decreed that in the event of the defend- 
ant paying to the plaintiff a sum of 
Rs. 3,500/- on or before 30th May, 1970 
the decree for possession, arrears of 
rent, mesne profits and costs as afore- 
said should stand vacated and the 
defendant shall be entitled to relief 
against the said forfeiture.” 
The said decree was in fact an agree- 
ment arrived at by and between the 
parties which was superadded with the 
sanction of the Court when the Court 
passed a decree in terms of the compro- 
mise arrived at by and between the par- 
ties. By and under the said decree it 
was provided that if the defendant paid 
to the plaintiff a sum of Rs. 3,500/- on 
or before 30th May, 1970, the decree for 
possession, arrears of rent, mesne profits 
and costs would stand vacated. The 
defendant failed to pay the said sum of 
Rs. 3,500/- within the time mentioned 
above. Hence ‘the -defendant has made 
this application. 

2. In the instant case, the time 
to make the payment, that is 30th May, 
1970, was not fixed by the Court but was 
agreed upon by and between the parties. 
The defendant is a contractor and works 
under Midnapore Water Supply Scheme 
at Midnapore. The defendant states that 
the defendant agreed to pay the said 
sum of Rs. 3,500/- within 3Cth May, 1970 
inasmuch as the defendant expected that 
he would receive a considerable sum of 
money out of a sum of Rs. 40,000/- 
which was due and owing to him by the- 
Government of West Bengal by that 
date to make the said payment. The 
defendant for reasons beyond his con- 
trol could not secure monies in order to 
pay the said sum of Rs. 3,500/- within 
the time mentioned above. It is true 
that the said decree was passed on the 
basis of forfeiture of the lease under 
which the said property was held by 
the defendant. The said lease, it ap- 
pears, was to expire on or about the 6th 
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June, 1970. Be that as it may, it ap- 
pears to me that in substance the pre- 
sent application is a claim for relief 
against forfeiture and therefore this 
Court, in my opinion, has power to en- 
large or extend the time to make pay- 
ment by way of granting relief against 
forfeiture. In the facts and circum- 
stances of this case I am of the view 
that such relief against forfeiture should 
be granted to the defendant. For the 
aforesaid reasons I pass the following 
order. 

3. The time to make payment of 
the sum of Rs. 3,500/- under the decree 
which is the subject-matter of this suit 
is extended until 1 P. M. day after 
tomorrow peremptorily. The applicant 
shall pay in any event the costs of this 
application assessed at Rs. 255/-. The 
time to make the said payment is ex- 
tended until day after tomorrow 1 P. M, 
upon the applicant paying to the solici- 
tor of the respondent the assessed ‘costs 
cf this application as mentioned above 
by 4 P, M. tomorrow. 

4. In default of payment of the 
said sum of Rs. 255/- by 4 P. M. 
tomorrow as mentioned above this ap- 
plication will stand dismissed with costs, 
If the said sum of Rs. 255/- is paid by. 
4 P. M. tomorrow the execution of the 
decree shall remain stayed until in any 
event upio 1 P, M. day after tomorrow. 

Order accordingiy. 





AIR 1971 CALCUTTA 264 (V. 58 C 54) 
S. C. GHOSE, J. 

Soumendra Kumar Dutta and an- 
other, Plaintiffs v. Sree ‘Sridhar Jew 
and others, Defendants. 

Suit No. 1723 of 1969, D/~ 25-11- 
1970. 

Civil P. C. (1908), O. 39, E. 1 — 
Where the plaintif and the defendants 
proceed on the basis that portions of the 
property are separate, divided and dis- 
tinct and are in their exclusive posses- 
sion, the proposed ` construction on the 
portion in the exclusive possession of the 
defendants will not affect the plaintiffs 
enjoyment or actual . user of the pro~- 


perty and the balance of convenience lies- 


against granting an order of injunction 
restraining the defendants from consiru- 
cting on the premises which will sub- 
stantially and irreparably injure and 
prejudice the defendants. AIR 1930 Cal 
341, Rel. on. ‘(Paras 12, 13) 
Cases Referred: Chronological Paras 
(1950) ATR 1950 Pepsu 5 (V 37)= 
ii Pepsu LR 312, Chanan Singh 
v. Santa Singh 
(1930) AIR 1930 Cal 341 (V 17)= 
= ILR 57 Cal 92, Akshay Kumar 
v. Bhajgobinda Shah 
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a AIR 1926 Cal 714 (V 13)= 
30 Cal WN 511 (FB), Niranjan 
Mukerjee v. Saudamini Dasi y7 
(1914) AIR 1914 Cal 362 (V 1) = 
1 E o ee 176, Israil v, Samser 


T ILR 30 Cal -901, Fazila- 
tunnessa v. Ijaz Hassan ` HO 
(1891) ILR 19 Cal 253 =: 19 Ind 
App 48 (PC), Lachmeswar Singh 
v. Manowar Eossein 1O 
Hi ILR 18 Cal 10 = 17 Ind 
App 110 (PC), Watson & Co. v, 
Ramchand Dutt 10 
(1886) ILR 14 Cal 189, Shamnugger 
Jute. Factory Co. Ltd, v. Ram 
Narain Chatterjee LO 
(1886) ILR 14 Cal 236, Joy 
Chunder Rukhit v, Bippro Churn 
Rukhit 10 


ORDER:— This is an application by 
plaintiff for. an injunction restraining 
the defendant No. 9 from constructing 
or continuing the construction on the 
eastern portion and courtyard of the 
premises No. 89, Burtolla street, in Cal- 
cutta within the said  {urisdiction. 
According to the plaintiff, the plaintiff 
is the owner of an undivided 1/4th share 
of the said premises, The defendant 
No. 10 is also the owner of an undivid- 
ed 1/4th share and the defendant No. 1 
is the owner of an undivided 1/2 share 
of the said premises. The defendants 
Nos. 2 to 8 are shebaits and/or trustees 
to the said estate of the defendant No. 1. 


2 . The defendant No. 9 is the 
lessee under an instrument of lease of 
the eastern portion of the said property 
for a period of 50 years with the option 
to extend the same for a further period 
of 25 years. The defendant No. 9, ac- 
cording to the plairtiff has been causing 
constructions to be made on the eastern 
portion of the said property ta the 
detriment and prejudice of other ` co- 
owners including the plaintiff. 


3. It must be noted that the only 
other . co-owner apart from the pleintiff 
even if the property be joint as alleged 
is the defendant No. 10. The defend- 
ant No. 10 is not objecting to the said 
construction and as a matter of fact is 
supporting the case of the defendants 
Nos. a to 9. 


The present suit has been filed 
by ia plaintiff for partition by metes and 
bounds of the said premises No. 89, 
Burtolla Street, and allotment of his 
share to him in severalty. It is the ad- 
mitted case of both the parties that a 
long time ago the said premises No, 89, 
Burtolla Street, was partitioned inte two 
separate portions, eastern portion and 
western portion between the predeces- 
sors in titie of the plaintiff and defend- 
ant No. 10 on the one hand and the 


_ predecessors in title of the defendants 
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Nos. 1 fo 8. The respective parties, the 
plaintiff and the defendant No. 10 anior 
their predecessors in title on the one 
hand and the defendants 1 to 8 and their 
predecessors-in-title on the other were 
letting out their respective- portions of 
the said premises to tenants, realbing 
rents, issues and profits therefrom and 
instituting suits against such tenants for 
ejectment as well as for recovery of 
rents separately. Even the rates and 
taxes payable to the Corporatior of 
Calcutta had been apportioned and said 
separately in respect of the said sor- 
tions by the said respective parties. The 
rates and taxes were apportioned and 
being paid separately since the year 
1928-29. Copies of the ejectment pro- 
ceedings and proceedings against the 
tenants have been annexed to the affi- 
davit of Kala Chand Daw affirmec on 
4th February, ` 1970. From the said 
documents if appears that the said 
eastern portion of the property was 
being treated and described as a dévid- 
ed and separate property by the pre- 


decessors in title of the plaintiff. Ac+’ 


cording to the plaintiff the aforesaid 
conduct of the parties and user of the 
property only shows that the parties 
under an arrangement amongst them 
have been in exclusive possession of 
different portions of the said prorerty 
but that cannot prevent partition of the 
‘property by metes and bounds and allot- 
ment of different portions of the pro« 
perty to the owners. 


5. Mrs. Banerjee contends thai 
the allegation as to partition of the pro- 
perty really amounts to denial of the 
co-owners’ title to the -western portion 
of the property and this amounts to 
ouster and as such injunction should be 
granted. In any event according to Mrs. 


Banerjee a lessee of a co-owner cannot. 


affect the rights of other co-owners of 
the property in respect of the property. 
In the case of Israil v. Samser Rahman, 
18 Cal WN 176 (178) = (AIR 1914 Cal 
362 at p. 363) if was observed as follows: 
the mere circumstances that 
one co-sharer has taken possession vf a 
portion of joint property does not en- 
title the other co-sharers to claim joint 


iesus +sssttre 


possession; in other words, sole occupa- , 


tion by one co-sharer does not necesari- 
ly constitute ouster o? the 
owners. At the same time it does not 
follow that because a co-owner is, with 
the tacit or express consent of his co- 
sharer, in sole occupation of a por- 
tion of joint property, he is entitled 
to change the nature of that possession 
or to use the property in a mode differ- 
enf from that in which it had previcusly 
been used.” 

6. In an inferlocutary application 
like the present one the court must con- 
sider prima facie the facts of the case 
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and the rights and obligations of the 
parties with regard to the property as 


-claimed and decide where the balance of 


convenience lies, The Court should con- 
sider whether an order of injunction 
should be passed and status quo should 
be maintained. 


7 It is undoubtedly true that 
the lessee of a co-owner cannot have 
better right than a co-owner. The case 
of Niranjan Mukerjee v. Saudamini Dasi, 
30 Cal WN 511 = (AIR 1926 Cal 714 
(FB)) laying down the proposition that 
a co-owner does not fake property on 
allotment to him subject fo the lease 
granted by his co-owner alone in respect 
of that property, has no bearing to the 
issues involved in the instant application. 


8. The case of Chanan Singh v. 
Santa Singh, AIR 1950 Pepsu 5 deziding 
that the transferee of a portion of a 
oint property of a co-owner cannot be 
dispossessed by other co-sharers until 
final partition has taken place alsc does 
not throw any light on the issues in- 
volved in the instant case. 


9. I have already noted that in 
the instant case the parties and their 
predecessors in title proceeded all along 
on. the basis that the eastern portion and 
the western portion of the property were 
separate, divided and distinct properties. 
That will appear from ths facts noted 
above as well as the copies of the docu- 
ments annexed to the affidavit of Kala 
Chand Daw affirmed on 4th February, 
970. The factum that the eastern and 
western portion of the said property are 
divided, distinct and separate properties 
is asserted by the owners of 3/4th shares 
of the said property, From the aver- 
ments made in different affidavits it is 
clear that the plaintif knew cf the 
transfer of the eastern part of the said 
property to the defendant No. 9. The 
plaintiff must have known of the terms 
of the said lease. The defendant Wo. 10 
also has demised his undivided 1/4th 
share in western portion of the said 
property to the defendant No. 9. It is 
only when the negotiations fcr the 
demise of the plaintiffs share of the 
said western portion of the said property 
fell through, the plaintiff has instituted 
the present suit and made the present 
application. But that will not matter 

really provided the plaintiff has the un- 
questioned right to have the reliefs 
claimed in the instant application. 


10. In the case of Akshay Kumar 
Shaha v. Bhaijigobinda. Shah, AIR 1930 
Cal 341 it was observed as follows:— 

eeeeessseonngenee In this court it has 
been held that there is no such broad 
proposition that one co-owner is en- 
titled to an injunction restraining an- 
other co-owner from exceeding his rights 
absolutely and without reference io the 


~ the one side or the 
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amount of damage to be sustained by 
other from the 
granting or withholding of the injunc- 
tion. Shamnagar Jute Factory Co. Ltd. 
v. Ram Narain Chatterjee, ( (1886) ILR 
14 Cal 189). This principle has been 
consistently recognised in later decisions: 
Joy Chunder Rukhit v. Bippro Churn 
Rukhit, ( (1886) ILR 14 Cal 236) and 
Fazilatunnessa v. Ijaz Hassan, ( (1903) 
ILR 30 Cal 901). In the case of Watson 
& ‘Co. v. Ramchand Dutt, ( (1890) ILR 18 
Cal 10 (PC)), their Lordships. of the 
Judicial Committee observed.” . 
“In Bengal the Courts of justice, in 


cases where-no specific rule exists, are’ 


to act according to justice, equity, and 
good conscience, and if in a case of 
shareholders holding lands in common, 
it should be found that one co-sharer is 
in the act of cultivating a portion of the 
lands which is not being actually used 


by another, it would scarcely be con= — 


sistent with the rule above indicated to 
restrain him from proceeding with his 
work, or to allow any other shareholder 
to appropriate to himself the fruits of 
the other’s labours or capital.” 

Quoting this passage their Lordships in 
their later decision in Lachmeswar Singh 
v. Manowar Hossein, ( (1891) ILR 19 Cal 
253 (PC)) observed that: 

“the Courts should be very cautious 
cf interfering with the enjoyment of 
the joint estate as between their co- 
owners, though they will do so in pro- 
per case.” 

11. It was also observed in’ the 
said case that even in a case where the 
co-owners come to the court prior to 
the construction of building by another 
co-owner for temporary injunction, “even 
then unless there is ouster or other sub- 
stantial injury, no restraint should be 
ant and no injunction should be grant- 
E€ Sid 


12. The eastern portion of the 
property has long since been in the ex- 
clusive possession of the defendants 
Nos. 1 to 9, actual or constructive. ` As 
a matter of fact, the said defendants had 
to pay the charges to the Corporation 
of Calcutta for demolition of the first 
fioor and second floor of the building on 
the said portion when demolished by the 
Corporation of Calcutta in accordance 
with the provisions of the Calcutta 
Municipal Act, 1951. The proposed con- 
struction is sought te be made only in 
the eastern portion of the said property. 
This does not affect the plaintiffs enjoy- 
ment or actual user of the property. No 
rarticulars of any injury that may be 
suffered by or caused to the plaintiff has 
teen alleged either in the plaint or in 
the petition. The plaintiff in my opinion 
ie not been able to show that he has 

een 
event if and when the property is found 
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or will be prejudiced.’ In any - 
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to be joint at the time of passing the 
preliminary decree and allotments are 
directed to be made the partitioning 
court will certainly take into considera- 
tion the rights and liabilities of all the 
parties and adjust the same in the pre- 
iminary decree as was observed in AIR 
1930 Cal 341. The relevant portion of 
the said judgment is set out hereunder: 

$ but the partitioning 
Court will not be powerless to adjust 
any equities that may arise for consi- 
deration in view of the fact that the 
defendants have erected the building 
without the plaintiffs consent and in 
spite of his protest.” 

13. In the facts and circum- 
stances of the case the balance of con- 
venience lies in my opinion against 
granting an order of injunction which 
will substantially and irreparably injure 
and prejudice the defendant No. 9, the 
lessee: i 

14, For the aforesaid reasons this 
application must fail and is dismissed. 

15. Costs of this application will 
be costs in the cause. 

_ Application dismissed. 


Pe verse e seth sevseaneouns 
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Biraj Mohan Bhattacharjee, Defend- 
ant-Appellant v. Ajit Kumar Basu and 
another, Plaintiffs-Respondents. 

A. F. A. D. No. 1551 of 1969, D/- 
13-8-1969. 

Houses and Rents — West Bengal 
Premises Tenancy Act (12 of 1956), Sec- 
tions 13 (1) (i), 40 (2) (b), 4 (2) and 21 
(1) — “Default” — Meaning — Tenancy 
subsisting. at the commencement of Act 
=—— Pre-Act defaults cannot be included 
in eviction suit. (1961) 65 Cal WN 592, 
Overruled. 

Tenancy subsisting at the com- 
mencement of the Act will be governed 
by the Act and the protection there« 
under against eviction will apply. 
Grounds of eviction under the earlier 
West Bengal Premises Rent Control 
(Temporary Provisions) Act 1950 will no 
longer be available. ‘The present sui? 
cannot also be deemed to be one under 
that 1950 Act. Section 40 (2) (b) also 
does not apply. (Paras 8 and 18) 

Further. “default” under S. 13 (1) 
(i) is that committed under Ss. 4 (2) or 
21 (1) and it has reference only to evic- 
tion suits based on such defaults and 
not to other relationship of the parties 
not covered by the Act. Thus pre-Act 
defaults cannot be included in such evi~ 
tion suit. (1961) 65 Cal WN 592, Overrul- 
ed. (1962) 66 Cal WN 687 & (1965) 69 Cal 
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1971 B. M. Bhattacharjee v. A. K. 


WN 511 & ILR (1966) 1 Cal 673, Folow- 
ed; (1966) 70 Cal WN 680, Rel. on. (2958) 
62 Cal WN 614 & AIR 1953 Cal 733 
(FB), Referred. (Paras 16 anc 19) 


Cases Referred: Chronological Paras 
(1966) ILR (1966) 1 Cal 673, 
Chiranjilal Agarwalla v, Bandhu- 
ram Panwalla 13 
(1966) 70 Cal WN 680, -Kasturilal 
v. Ramkrishnalal 13 
(1965) 69 Cal WN 511, Rani Bala 
Debi v. Kamal Krishna 12 


{1962) 66 Cal WN 687, Indian Iron 
& Steel Co. Ltd. v. Anil Kumar il 


{1961) 65 Cal WN 592, Satyabrata 
© v. Santosh Kumar , 15, 19 
(1958) 62 Cal WN 614 = ILR 
(1959) 1 Cal 468, Gopal Chandra 
v. Murari Mohan 14 


(1953) AIR 1953. Cal 723 (V 40)= 
57 Cal WN 627 (FB), Ajit Kuma? 
v, Surendra Nath 14 


Ramaprasanna Bagchi, for Aopel- 
lant; Charu Chandra Ganguli and Kashi 
Nath Mitter, for Respondents. 


SALIL KUMAR DATTA, J.:— This 
is an appeal by the defendant tenant 
against the appellate judgment and 
decree of affirmance in a suit for evic~ 
tion. 

2. The plaintiffs case in Drief, 
is that the defendant ‘was a mo-thly 
tenant of the suit premises under the. 
plaintiffs, at a monthly rental of Rs 30/- 
according to English calendar month, 
The defendant had been a defaulter in 
payment of rent since December, 1954 
and the tenancy was determined by 
notice to quit dated April 23, 1956, with 
effect from the expiry of May 1956. As 
the defendant failed to vacate, the suit 
for khas possession of the suit premises 
on eviction of the defendant therefrom, 
was instituted on August 13, 1956 


3. The defendant contested the 
suit filing a written statement, and he 
denied that he was a defaulter, as due 
to assertion of rival claims on the rent 
of the suit premises, he could noi. des 
posit rent in time. Service of notice as 
also the validity and sufficiency thereof 
was challenged. 


4, The suit was tried on evidence 
before the trial court which held on the 
question of default, which was the only 
issue pressed, that the defendant was 
admittedly a defaulter in payment of 
rent, for the period from December 1954 
to April 1956, which was deposited in 
June or July 1956. The trial court fur- 
ther held that under provisions of Sec- 
tion 40 (2) (b) of the West Bengal Pre- 
mises Tenancy Act, 1956 (West Bengal 
Act 12 of 1956), the landlord could take 
advantage of the defaults before the 
commencement of the said Act. Aczord- 
ingly the suit was decreed, 
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5. An appeal was preferred 
therefrom by the tenant defendart and 
the appellate court, in agreement with 
the trial court, held that tae tenant was 
a defaulter and even under Section 40 
of the West Bengal Premises Tenancy 
Act, 1956, the landlord was entitled to` 
sue on the defaults under the repealed 
Act also. The appeal was accordingly 
dismissed and the present apreal is 
against the said appellate judgmemt and 
decree, 

6. Mr. Ramaprasanra Bagchi, the 
learned Advocate appearing foz the 
defendant appellant, has contendeli that 
the suit is governed by the West Sengal 
Premises Tenancy Act, 1956, (here.nafter 
referred to as the 1956 Act), that the 
defaults committed by the tenant prior 
to March 31, 1956, when 1956 Aci came 
into force, cannot be taken into con- 
sideration, Section 40 (2) (b) thereof 
having no application, and that, there 
being only one default for April 1956 
after 1956 Act, there was no default in 
payment of rent for two months within 
a period of twelve montks as required 
under Section 13 (1) (i) of the 19&6 Act. 
He, therefore, has urged that tke suit 
for recovery of possession is not main- 
tainable in law. 


Me Mr. Charu Chandra Genguly, 
the learned Advocate for the plaintiffs 
respondents, has contenced thet the 
defaults under the 1956 Act, as also the 
prior defaults under the West Bengal 
Premises Rent Control (Temporary Pro- 
visions) Act, 1950 (West Bengal Act 17 
of 1950), hereinafter referred to as the 
1950 Act, can be tagged and that the 
landlord was entitled to have a decree 
on grounds of default committed dur- 
ing December, 1954 to April, 1956. His 
further contention is that assumirg that 
the 1956 Act applies to the case, Sec- 
tion 13 (1) (i) thereof is to be reac along 
with Section 17 of the said Act, requir- 
ing the defendant to make depesit of 
rent as provided in the section, ard that 
there being no deposit of rent as re- 
quired as aforesaid and the tenant being 
defaulters for March and April 1956, the 
Court should have struck out the de- 
fence against delivery of possessicn and 
proceeded with the hearing of the suit. 
Mr. Ganguly has also contended that the 
tenant was a defaulter in payment of 
rent for May i956, which was not de- 
posited till July 1956, as will. appear 
from records. Lastly Mr. Ganguly has 
contended that the right accruing to the 
landlord and a liability incurred sy the 
tenant were preserved ard were made 
enforceable by Section 40 (2) (b) of the 
1956 Act 

8. “Let us first consider whether 
the provisions of the 1950 Act or of the 
1956 Act are applicable to the instant 
ease, The 1956 Act came into force on 
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March 31, 1956, while the fenancy of 
the defendant subsisted till May 1956. 
On the relevant date ie. March 31, 1956 
and even thereafter, the tenancy of the 
defendant was in existence and continu- 
ing. ‘It is obvious that the defendant, 
on the commencement of the 1956 Act, 
became entitled to the protections 
against eviction as provided in the said 
Act and whatever right accrued to the 
landlord under the 1950 Act could no 
longer be available or enforced against 
the defendant in the said circumstances. 
The provisions of Section 40 (2) (b) of 
the 1956 Act have no application to the 
case and there was no proceeding or 
remedy against the tenant in respect of 
his default in payment of rent which 
could be instituted or enforced under 
the 1950 Act, as in view of the subsis- 
tence of the tenancy after the commen- 
cement of the 1956 Act, the tenancy of 
the defendant became as from the said 
date, one under the 1956 Act. 


. 9. The nexf question is whe-+« 
ther the defaults committed by the ten- 
ant in payment of rent from December 
1954 to April, 1956, disentitle him from 
any protection under the 1956 Act. OË 
these defaults, barring the default of 
April, 1956, all defaults were made when 
the 1950 Act was in force. © Under Sec- 
tion 105 of the Transfer of Property Act, 
1882, rent for a lease is payable periodi- 
cally or on specified occasions. In ab- 
sence of any agreement for payment of 
rent on specified occasions, the rent of 
a monthly tenancy which is a letting for 
an indeterminate time and is liable to 
determination by notice, must be legal- 
ly payable on the Jast day of each 
month of the tenancy, though the Acts 
governing the tenancy provides a grace 
period in absence of agreement. ‘Accor- 
dingly the rent for March, 1956 was 
payable on March 31, 1956, and cannot 
be treated as a default under the 1956 
Act. The only default, therefore, under 
we ; 1956 Act is the default for April, 
[i = 
- 10. It has been argued thaf the 
defaults, committed even prior to the 
commencement of the 1956 Act, can be 
taken into consideration in determining 
whether the tenant is a defaulter in pay- 
ment of rent or not in a suit for evic- 
tion under the 1956 Acf. Reliance was 
placed on the decision of Chatterjee, J. 
in Satyabrata v. Santosh Kumar, (1961) 
65 Cal WN 592, in which case it was held 
that the pre-Act default could be taken 
into consideration, as the ` proviso fo 
CI. 4 of Section 17 only says “defaults 
within a period of 12 months” and not 
“defaults within a period of 12 months 
provided they occurred after the Act”. 
Tt was further held that the defaults 
under the 1950 Act were “defaults in 
payment of rent referred fo in Cl. (D 
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-tion in determining 


A. I R. 


to sub-section (1) of S. 12”, whereas 
under the 1956 Act there is no such pro- 
vision, Accordingly it was held that in 
absence of any reference to the eject- 
ment suif as in the 1950 Act, the word 
“default” in the 11856 Act was used 
without any reference to any period or 
any suit whatsoever. Chatterjee, J. was 
therefore of the opinion that pre-Acf 
defaults could be taken into considera- 
the liability of a 
tenant for ejectment on the ground of 
default in a suit for eviction under the 


1956 Act. 
In the Indian Iron & Steel 
Co. Ltd. v. Anil Kumar, (1962) 66 Cal 


WN 687, it was held by a Division Bench 


of this Court, in a Letters Patent Appeal, 
that the 1950 Act having come into force 
at Burnpur in July 1951, the defaults 
committed prior to that date could not 
be taken into consideration for the pur- 
pose of the proviso to sub-section (3) of 
5. 14 of the 1950 Act, 


12. In Ranibala Debi v. Kamal 
Krishna, (1965) 69 Cal WN 511, it was 
held by P. N, Mookerjee, J, as follows: 

“Having regarc, again, to the 
scheme of 1956 Act and the conditions, 
under which a default occurs, which, by 
the way are not the same as in the pre- 
teding statute, pre-Act defaults would 
not be defaults under the said Act and 
would not be available to the plaintiff- 
landlord, relying on the said 1956 Act.” 


13. In XKasturilal v. Ramkrishna- 

(1966) 70 Cal WN 680, it was held 
that the “period of 12 months” referred 
to in S. 13(1). @ ana S. 17(4) proviso of 
the 1956 Act is referable to any period 
-z£ 12 months between the commence- 
ment of the Act and the institution of 
the suit. Again in Chiranjilal Agarwalla 
v. Bandhuram Panwalla, ILR (1966) 1. 
Cal 673, P. N. Mookerjee, J. inter alia 
sbserved as follows- 

“Indeed, if I may say so with res- 
yecf, there are considerable difficulties 
in treating pre-Act defaults as defaults 
under the new or 1956-Act and an ac- 
teptance of that position that is, of the 
view of Chatterjee, J. would lead to 
serious anomalies and may to some ex- 
tent, go against, or be in conflict with, 
the purpose of the new Section 40 (2) 
(b) of the said 1956 Act brought in by 
the amendment.” 


14. In Gopal Chandra v. Murari 
Mohan, (1958) 62 Cal WN 614, it was 
neld that in applying the proviso to S. 14 
{3)) to suits instituted when the 1950 
Act was in force, the court was to see 
whether during any period of 18 months 
between the dates of the Act and the 
institution of the suit, there had been 
three defaults of the nature indicated, 
In Ajit v. Surendra, 57 Cal WN 627 af 
>, 6389 = (AIR 1953 Cal 733 at p. 738) 


1971 


(FB) Chakravariti, 
follows:— 

“It is now clear on a review ol all 
possible cases that even if Section 18 (5) 
(of 1950 Act} be read as not requiring 
the application of Section 14 (3) with 
the proviso thereto omitted, the proviso 
ean apply and bar relief only in cases 
where defaults of the requisite number 
and nature have been committed after 
the amending Act came in force. Dex 
. faults committed before the Act of 1950 
or non-payment between the dates of 
that Act and the amending Act would 
not attract the proviso’ and are, there~ 
fore, immaterial.” 

15. Chatterjee, J. however in 
(1961) 65 Cal WN. 592 (supra) was urable 
to accept the contention that preAct 
defaults were not to be taken into con- 
sideration as, to hold otherwise, would 
be to add words underlined in the -jpro- 
viso to 5. 17 (4) of the 1956 Act resding 
it as follows:— l < 

"Defaults within a period of 1% 
months provided they occurred after the 
` Act.” l 


It was further held that while default 
‘in 1950 Act was a definite kind of 
default viz, default in relation to the 
suit for ejectment under S. 12 (1) @ of 


CŒ J. observecé as 


the- 1950 Act, there is no reference to 


suits filed under the Act in the “default” 
of 1956 Act. According to Chatterjee, J. 
the intention of legislature is not to give 
any restriction as to the period during 
which the default took place, provided 
it took place within twelve months. 


16. It appears, however, the 
“default” as contemplated under the 
1956 Act for the purpose of eviction 
under CI. (i) of Section 13 (1) is the 
default committed by a tenant either in 
not paying rent in terms of Section 4 (2) 
i.e. within the time fixed by contract or 
in absence of such contract, by the fif- 
teenth day of the month next following 
the month for which it is payabl= or 
under Section 2% (1) in not velidly 
depositing the rent with the Rent Cons 
troller. Under the ordinary law, a ten- 
ant will be liable to pay rent on the 
last day of the month of the terancy 
and any payment after that day, though 
within 15th of the succeeding month, or 
deposits of rent with the Rent Cortrol-~ 
ler, will be of no avail to cure the 
default. As Sections 4 (2) and 21(1) of 
1956 Act modifies the ordinary law in 
regard to the payment of rent for speci- 
fic purposes, there will be no defaults 
under the 1956 Act if rent is paid in 
accordance with the said provisions, 
and, in a suit for eviction, under 1956 
Act, on ground of default, the landlord 
will be entitled to no relief if rent is 
paid or deposited in accordance with 
the provisions: of the Sections 4 (2) and 
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21 (1) of the said Act. Accordingly, the 
addition, in the 1956 Act, of ‘words 
similar to those appearing in Sec. 12 (1) 
(i) of the 1950 Act is radundant and 
that is the reason why such words were 
not incorporated by the Legislature in 
the relevant section of 1956 Act. This 
“default” again has refer2ance to suits 
instituted for eviction on ground of 
default and does not govern the other 
relationship between the parties not 


. covered by the Act. e.g. recovery cf rent 


by distress or suit on account of non- 
paymenf on the last day of the -tenancy. 
Further, the legislative intent regarding 
the pre-Act rights and obligations etc, 
is evident in Section 40 (2) (b) of the 
1956 Act which provides for anc pro- 
tects the institution or enforcement 
under the 1950 Act, of any proc2eding 
or remedy relating to any right, privi- 
lege, obligation, liability, penalty, forfei~ 
ture or punishment under the 1950 Act 
relating to the period prior to the re- 
peal of the said Act while the provisions 
of the 1956 Act are not given retrospec- 
tive operation. The provision in Sec- 
tion 40 (2) (b) of the said Act has been 
made more explicit by insertion of ex- 
press words thereto by the West Bengal 
Premises Tenancy (Amendment: Act 
1956 (West Bengal Act XVIII of 1956). 
It is obvious, therefore, that defaults in 
payment of rent as ground for eviction 
can never include pre-Act default in a 
suit for eviction under the 1956 Act. 

ES v A Chatterjee, J. also observed 
that if pre-Act defaults could not be 
taken into consideration, no suit for evic- 
tion, on the ground of default under 
1956 Act, could be filed til after twelve 
months of its commencement. In our 
opinion, this is an untenable proposition, 
as the period of twelve months is the 
maximum limit, within which, if. the 
tenant commits four defaults in pay- 
ment of rent, he is disentitled to protec- 
tion aginst eviction. If the tenant makes 
four such defaults within a shorter 
period, say even within four months - 
from the commencement of the 1956 Act, 
there is nothing to prevent the landlord 
from instituting a suit for eviction 
straightway without waiting further. 

j Mr. Ganguly tried to 
support the decree for eviction urging 
that the instant suit must be deemed to 
be a suit under the 1950 Act by reason 
of the provisions contained in Sec. 40 
of the 1956 Act, as, according to him, 
the tenant incurred the liability to be 
evicted on the ground of default under 
the 1950 Act. The short answer to this 
argument is that the tenancy having 
been terminated after the commence- 
ment of the 1956 Act, no suit for evic- 
tion could have been instituted during 
the currency of the 1950 Act. As the 
landlord was not entitled to institute 
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any suit for eviction under the 1950 Act. 


the present suit cannot be deemed to be 
a suit under the 1950 Act. 


15. On a consideration of the re- 
levant statutory provisions as also the 
authorities cited above, we must hold that 
the decision of Chatterjee, J. in (1961) 65 
Cal WN 592 (supra) cannot be support- 
ed. We hold, contrary to the said deci- 
sion, that pre-Act defaults cannot be 
taken in consideration for determination 
as to whether the tenant is a defaulter 
or not in a suit for eviction under the 
1956 Act. 


20. As the only default under the 
1956 Act is for the month of April. 1956, 
the suit for eviction, solely on the 
ground of default, is not maintainable 
in view of the provisions of Section 13 
(1) (i) of the 1956 Act. 


21. It is, accordingly, ordered 
that the appeal be and is hereby allow- 
ed. The judgments and decrees of the 
courts below are set aside and the suit 
is dismissed. In the circumstances, the 
parties will bear their respective costs 
throughout. 

A. C. SEN, J.: 22. I agree. 

Appeal allowed. 
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Bangshidhar Nandi and another, Res- 
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Hindu Adoptions and Maintenance 
Act (1956), S. 28 — Transferees who are 
not otherwise heirs, from a widow’s 
father-in-law himself are not Hable to 
maintain the widow out of the separate 
property of the father-in-law. Case law 
discussed. (Paras 26, 27) 


No doubt the moral obligation of 
father-in-law to maintain his widowed 
daughter-in-law ripened into a legal 
obligation into the hands of the heirs of 
such property. This legal obligation of 
heirs has been codified in S. 22 (1) and 
if conditions specified in Section 28 are 
satisfied an alienee from such heir is 
bound by the transferor’s obligation to 
maintain, But Section 28 does not ap- 
ply where his separate property was 
transferred by the father-in-law him~ 
self. The reason is, not being bound by 
any legal obligation he was free to ali- 
enate his property and confer absolute 
title to the transferee free from any 
obligation to maintain. The words ‘such 
estate sisse as transferred’ must be 
interpreted to refer to transfer by 
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deceased owner himself and the liability 
of heir could not be imposed on a trans- 
feree from father-in-law himself. ‘Under 
the pre-statute law such a widow had 
no rights even against a transferee from 
her husband himself. Her position could 
not be better against an alienee from 
her father-in-law and there is nothing 
in the Act also to suggest that her posi- 
tion has improved under the Act. 
(Paras 26, 27) 
Cases Referred: Chronological Paras 
(1942) ATR 1942 Cal 474 (V 29)=— 

ILR (1942) 1 Cel 202, .Fool- 
_coomari v. Debendra . 26 
(1934) AIR 1934 PC 29 (V 21)= 

ILR 61 Cal 221, Rajani v. Sajani 

Sundaree 
{1929) AIR 1929 All 751 (V 16)= 

119 Ind Cas 253, Jeot Ram v, 

Mt. Lauji 29 
{1926) AIR 1926 Lah 198 (V 13)= 

91 Ind Cas 476, Mt. Bagwanti 

v. Thakur Mal 15 
(1924) AIR 1924 Cal 364 (V 11)= 

73 Ind Cas 235, Gopal v, 

Kadambini 28. 
(1918) AIR 1918 All 408 (V 5)= 

ILR 40 All 96, Ramzan v. Ram 


14, 26 


Daiya , 27 
01802) TLR 29 Cal 557 = 6 Cal 
WN 530, Siddessury v. Janardan 
13, 14 


(1900) TLR 25 Bom 263 = 2 Bom 
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(1899) TLR 23 Bom 608 = I Bom 
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Durgesh Prasad Das and Fama 
Prasad Das, for Appellant; M. N. Gnosh 
and J. M. De, for Respondents. 

D. BASU, J.: Girindra and Nagen- 
dra were two brothers. Girindra’s only 
son Mohan, predeceased him, leaving his 
widow — the plaintiff-appellant Farul 
Bala. Girindra died issueless in 1364 
B. S. (December 1958), his wife heving 
predeceased him, leaving his nepnew, 
defendant No. 1 and the latter’s son, 
defendant No. 2. 

2. The plaintiff came to Court 
with the case that defendants Nos. 1 and 
2, who had managed to obtain two ceeds 
of gifts in respect of the disputed pro- 
perties on 30-1-1950 and 28-5-1957, =rom 
her father-in-law, during his life-<ime, 
are liable to maintain the plaintif ouf 
of the disputed properties, which were 
the exclusive: property of her father-in- 
law and out of which she was being 
maintained by her father-in-law while 
he was alive. She also averred that sha 
had no separate property of her own 
and that she had not acquired any pro- 


. perty from her husband or father-ir-law 


out of which she could maintain herself. 
Since defendants refused to maintain 
her on her demand on 8-6-1958, she 
brought the instant suit, claiming main- 
tenance @ Rs. 40/- per month and 
arrears at that rate for a year and pray- 
ing for a charge upon the disputed pros 


. perty for her maintenance. 


\ 


3. The trial Court gave a decree 
in favour of the plaintiff @ Rs. 20/- 
p. m., with a charge upon the disputed 
property, on the following findings — 

(i) All the property belonging tc the 
father-in-law Girindra had been gifted 
away to the defendants. 

(ii) Under Section 28 of the Eindu 
Adoptions and Maintenance Act, 1956 
(hereinafter referred to as ‘the Act’), the 
defendants, being gratuitous transferees, 
were bound to maintair. the plaintif out 
of the 
hands. 

(iii) It was not proved that plaintiff 
ae inherited any property from Girin- 
ra. 

4, The appellate Court rev=rsed 
the judgment and decree of the trial 
Court on the following findings:— 

(1) That there was no property in 
the hands of Girindra out of whic he 
was legally bound to maintain the plain- 


(2) That Girindra was free to ali- 
enate the disputed properties; 

(3) That the plaintiff was a ‘depend- 
ant of her father-in-law under Sez. 21 
of the Act: i 

(4) Section 22 (1) was not applizable 
to the defendants who were donees and 
had not taken the estate of Girindra by 
inheritance, not being heirs of Gir-ndra 
under the law; 
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(5) S. 28 was applicakle where the 
heirs of a deceased owner, who wez-e lia- 
ble to maintain a dependent out of the 
latter’s estate, had transferred the estate 
and not where the owner himself had 
transferred his properties befor2 his 
death. 

. (6) The appellate court was also 
of the opinion that the finding of the 
trial court that the plaintif had rot in- 
herited any property from Girindra was 
not conclusive but that it was ummeces-~ 
sary to go into this question in v:ew of 
his other finding’s above-mentioned. 

5. The plaintiffs suit having been 
dismissed by the lower appellate court 
this second appeal has been brought by 
her. Though several grounds were taken 
in the memorandum of appeal, the learn- 
ed advocate for the appellant has, in the 
last resort, submitted that the success of 
his client depended upon the interpre- 
tation of Section 28 of the Hindu Adop- 
tions and Maintenance Act 1956 berein 
referred to as ‘the Act’) which, eccord- 
ing to him, has not been properly in- 
terpreted by the court below. There is 
no dispute between the parties as to the 
applicability of the Act itself to tha facts 
of this case. 

6. Before taking up the relevant 
provisions of the Act, it would, :n our 
opinion, be useful to state, in brief, the 
position under Hindu: Law as it stood 
prior. to the commencement of the Act, 
inasmuch as the Hindu Adoptiors and 
Maintenance Act, 1956, along wth its 
allied Acts which form ‘The Hindu 
Code’, not only introduced innovations 
but also codified much o? the existing 
Hindu Law, as its long title declazes. 

7. The law of maintenance under 
the Hindu Law, prior to these stetutory 
enactments, consisted of several broad 
propositions. 

8. Firstly, there was a dist-nction 
between personal and proprietary liabi- 


(A) Where a person was personally 
liable, the liability was absolute. ie., 
irrespective of the question whether he 
had any property in his hands out of 
which the liability could be discharged. 
The primary text on which this liability 
was based was Manu’s dictum “agi € 


arat ağ ’”. ‘Aged parents, a virtuous 


wife and an infant son, must be main- 
tained, even though doing a hundred 
times that which ought not to be done”, 
(3 Dig 406). This was a legal obligation 
which would be enforced by the State 
(Savitribai v. Luxmibai, (1878) [LR 3% 
Bom 573 (598) (FB)). 

` (B) Apart from cases of such per- 
sonal liability for maintenance of de- 
pendants, Hindu Law recognised other 
cases where the liability of a person to 
maintain another was dependent upon 
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his possessing some property out of 
which such maintenance could be offer- 
ed. Of this class let us take up the 
claim of a daughter-in-law against her 
father-in-law, with which we are con-~ 
cerned in this appeal. 

(a) It is to be seen that a daughter- 
in-law does not come within the pro- 


tection of Manu’s dictum “ ‘gar a 


ara frat > >», Hence, the father-in-law 


had no personal or absolute liability to 
maintain his son’s wife, whether during 
the son’s lifetime or after his death 
(where he predeceased the father): 

(b) A father-in-law could, however, 
be under a proprietary liability where 
he had in his hands some property in 
which his son was interested. — 

9, The text on the point is the 
commentary of Divanna Bhatta the 
Smritichadrika, XI, I, 34: “In order to 
maintain the widow the elder brother 
or any of the other above-mentioned 
must have taken the property of the 
deceased, the duty of maintaining the 
widow being dependent on taking the 
property.” 

(1) In the Mitakshara school, ‘the 
problem was simple -because if there was 
any joint family property the son þe- 
came a coparcener by his birth in such 
property and his interest passed on to his 
father by survivorship, upon the son’s 
death ( (1878) ILR 2 Bom 573) (FB) and 
the survivor was bound to maintain the 
widow out of such coparcenary property. 
(Lalti v. Gunga, (1875) 7 NWPHCR 261) ). 

10. Tf, however, there was no 
such coparcenary property and the 
father-in-law only had his separate or 
exclusive property, the widow could not 
claim any legal right to be maintained 
out of such separate property (Amma- 
kannu v. Appu, (1887) ILR 11 Mad 9i; 
nevertheless, the father-in-law  was' 
deemed to be ‘under a moral liability to 


maintain his son’s widow out of his own 
separate or self-acquired property, on 
the footing that she was a female mem- 
ber of the family and deserved to be 
maintained according to her wants 
(Narayanrao v. Ramabai, (1879) ILR 3 
Bom 415 (PC); Yamunabai v. Manubhai, 
{1899} ILR 23 Bom 608), 


1i. These decisions were drawn 
from those texts of Manu (III, 55-59) and 
Yajnavalka which say that female mem- 
bers of the family must be honoured by 
those who are desirous of prosperity and 
bliss. These texts, however, do not speak 
of any legal obligation in this context 
{ (1878) ILR 2 Bom 573 (601) (FB) ). 

12. I Under the Dayabhaga law, 
a son did not acquire any interest in the 
Soint family property by birth. Hence, 
tbere was no chance of the son’s pro- 
prietary interest vesting in his father, 
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on the former’s death. 

13. Nevertheless, the foregoing 
‘principles obtaining under the Mitak- 
shara School, have been applied under 
the Dayabhaga School, by analogy 
{Siddessury v. Janardan, (1902) ILR 29 
Cal 557 (573)). Hence, on the principle 
that there was a legal’ obligation to 
maintain-members of the family out of 
the family property even though such 
members might not have any interest in- 
such property,— 

(a) Where there was ancestral pro- 


perty in the hands of a father, he was 
legally bound to. maintain the son’s 


widow out of such property (Khetra- 
S case, (1868) 2 Beng LR 15 (34-35) 


.(b) Where there was no ancestral 
property in his hands, the father-in-law 
had no legal obligation to maintain a 
daughter-in-law out of his self-acquired 
property, but, nevertheless, he was 
under a moral. obligation to maintain all 


family dependants (Dayabhaga, Ch. II, 
S. 23), which would obviously include a 
son’s widow: ( (1902) 29 Cal 557 (572)). 

14, It was, however, only a moral 
obligation, which the daughter-in-law 
could not legally enforce against the 
aroe nd (Khetramani v. Kashinath, 
1868) 2 Beng LR 15 (34-35) (FB) ) ob- 
viously, because, “a son’s widow cannot 
have larger legal rights against her 
father-in-law than her husband would 
have had if alive, and such husband 
could not have compelled his father to 
give him any share of his (i.e. father’s 
separate property) property” (2 Cole- 
brooke’s Digest (Mad. Ed., 238, Rajumani 
y. Sibchandra, (1897) 2 Hyde 103). 

(c) But though, in the preceding 
case, the daughter-in-law had no legal 
right to maintenance against her father- 
in-law, where he had only separate pro- 
perty in his hands, if the father-in-law 
died leaving his separate property, the 
moral right of the daughter-in-law pas- 
sed into a legal right against the father- 
in-law’s heir, tc to the extent of the pro~ 
perty inherited (Sidheswary’s case, (1902) 
ILR 29 Cal 557-568; Rajani v. Saiani 
Sundaree, (1933) ILR 61 Cal 221 (225) )= 
(AIR 1934 PC 29 at p. 30) on the prin- 
ciple that the heir was bound to dis- 
charge the moral obligations of the 
deceased owner. Under the Hindu 
Shastras, an heir took the estate primari- 
ly for the spiritual benefit of the ances- 
tor. “The obligation of an heir to pro- 
vide out of the estate which descends 
to him maintenance for certain’ persons 
whom ‘the ancestor was legally or moral- 


ly bound to maintain, is a legal as well 


as moral obligation, for, the estate is 
inherited subject to the obligation of pro- 


viding such maintenance cececoccaseeeee the 
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obligation is a charge upon the estate” 
etramani’s case, (1868) 2 Beng LR 


iS Ga) (FB) ) 
> legal obligation fo 


15. Such 
maintain the dependant of a deceased 


owner constituted a charge upon tha in~ 
herited . property. (Bhoyrub `v, Nobo, 
(1866) 5 WR 111). i 
d) But since a father-in-law was 
not legally liable to maintain 
daughter-in-law out of his separate pro- 
perty, he was entitled to alienate it at 
his will ( (1887) ILR 11 Mad 91 (93); 
Bagwanti v. Thakurmal, AIR 1926 Lah 
198; Bai Parvati v. Tarwadi, (1900) ILR 
25 Bom 263), the question arose as to 
whether the transferee of such property, 
of the father-in-law would be liable to 
maintain the daughter-in-law in the 
same way as an heir inheriting that pro- 
perty would be bound. Sa f 
16. The answer must be ir tha 
negative, for, the consideration upon 
which an heir was bound would net be 
applicable to a stranger purchaser. 
Under the pre-statute law, a widow was 
not entitled to impeach even alienetions 
made by her husband who had ar ab- 
solute liability to maintain her (Ramzan 
v. Ram Daiya, (1918) 40 All 96) = {AIR 
1918 All 408). oe 
(e) If the transferee from a fazher~ 
in-law later became an heir, he could 
not get rid of his liability by re-ying 
upon his antecedent title by transfer, 
whether for consideration or otherw-se, 
17. But different was the case of 
a stranger transferee, because in his case 
the tie which bound the heir witk the 
deceased owner did not subsist. Ir the 
heirs case there was a spiritual otliga~ 
tion to the deceased whose property 
which he inherited, as pointed ott in 
Khetramani’s case, ( (1868) 2 Beng LR 
Mo (35)), thus:— oe a 
“The maintenance of a widow being 
a moral obligation on the late proprietor, 
the son who inherits takes the estate not 


for his own benefit, but for the spiritu- 


al benefit of the late proprietor, ani he’ 


ought to perform the obligation of main- 
taining the widow.” 

18. This principle was not recu-~ 
Tiar to the Mitakshara School but had 
ample basis in the Hindu Law of the 
Bengal School (Kamini v. Chandra, 
(1889) ILR 17 Cal. 373(377) ), 


19. This spiritual obligation. of 
an heir (see also Janki v. Nand Ram, 
(1889) ILR 11 All, 194(208) (F. B.)) who 
inherits another’s property is a pecu- 
liarly Hindu Conception and this con- 
cept attaches only to inheritance and 
not in the case of a transfer, 

_ (#) Even where an estatein the hands 
of an heir is charged with ‘the main- 
1971 Cal,/18 VIL G—22, 
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fenance of a predeceased sons ‘widow 
because of inheritance (as distinguished 
from a charge by judicial decree), it was 
held in Bengal (Bhagabati v., Kanailal, 
(1872) 8 Beng LR 225. Juggernath v. 
Narain Kumari, (1873) 20 W. R. 126} 


. that such charge did not constitute a 


‘lien on. the property ........ we. against ` 
all the world irrespective of notice’, 
Hence, a bona fide purchaser for valu- 
able consideration of the property, 


without notice of the existence of the 


widow’s right to maintenance, would nof 
be affected by such right (Mutuswamy 
v. Venkateswara, (1867) 12 Moo Ind 
App 203 (PC) J. 
0. The Act also makes a two- 
fold basis of liability to maintain per- 
sonal and proprietary. 
~- (A) Section 18 (1) Is an instance’ of 
personal liability, according to which a 
husband is liable to maintain his wife, 
irrespective of his having any property, 
Another instance is the liability, under 
Section 20 (1), to maintain one’s chil- 
dren and aged or infirm parents. 
(B) Section 19 which speaks of the 
liability of a person to maintain the 
widow of his predeceased son, is, on the 
ani hand, a case of proprietary liabi- 


ty. 

_ 24 _Even though sub-section (1) 
Is general in terms and might suggest 
a personal liability of the father-in-law, 
the scope -of this sub-section is, in fact, 
limited by sub-section (2) which says 
that such liability shall not be enforce- 
able “if the father-in-law has not the 


‘means to do so from any coparcenary 


property in his possession,’’ If the word 
‘coparcenary’ be interpreted in the wide 
sense of joint property, including ances- 
tral property, sub-section (2) may very 
well apply also to cases governed by the 
pre-statute Dayabhaga Law, as interpret- 
ed in Khetramani’s case, ( (1868) 2 BLR 
15 (34-35) (FB) ). 

22. _There is,-of course, a second 
condition in sub-section ‘2) of Sec. 19 
which arises-out of the change introduc- 
ed by the Hindu Code under which a 
widow has earned the capacity of in- 
heriting property like ary other male 
owner. The two conditions being cumula- 
tive, we need not bother ourselves in 
the instant case as to whether the second 
condition exists, namely, whether the 
plaintiff has inherited any property from 
her husband or father-in-law, because 
the case has. so far proceeded on the 
agreed footing that there was no ances- 
tral property in the hands of the ap- 
pellants’ father-in-law and that the dis- 
puted ‘properties were his self-acquired 


property. Hence, the first condition fs 
not fulfilled. l ! 
23. Section 19 being ouf of the 


way, the next provision of the Act which 
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we have to consider is Section 22 (1). 
This provision codifies that principle of 
pre-statute Hindu Law under which the 
moral obligation of a person such as a 
father-in-law reopened into a legal obli- 
gation into the hands of the heirs of 
such property by reason of their inherit- 
ing the property of a person who was 
morally bound to maintain the widow in 
question. 

24. The only other section is 
Section 28 upon which, we have stated 
at the outset, depends the result of this 


appeal This section says— 
“Where a dependant SOKO noe ree oEAeDHeHEER 
right.” 


This section substantially reproduces the 
provision in Section 39 of the Transfer 
of Property Act and, may, therefore, be 
appreciated with reference to that sec- 
ticn as interpreted by the Courts, re- 
membering that Section 28 of the Act 
before us uses the word ‘dependant’ in 
place of the expression ‘a third person’. 
This section lays down the conditions 
under which the transferee of a property 


may be liable to maintain a third per- 
son out of such property. But for the 
statute, he would not have had any such 
obligation unless the’ maintenance- had 
been charged on the property by a judi- 
cial order or otherwise (Sorolah v. Bhu- 
bun. (1888) ILR.15 Cal 292 (307); Kuloda 
y. Jageshwar, (1900) TLR 27 Cal 194), 
These conditions are— ; 

(a). The claimant for maintenance 
must be a ‘dependant’ as defined in Sec- 
tion 21 of the Act; 


(b) She must have the right to rex 
ceive maintenance out of the disputed 
property; 


(c) The transfer must be gratuitous, 

(d) Even if the transfer was for 
consideration the transferee would bs 
Hable if he had notice of the right of 
the claimant to receive maintenance ouf 
of that property. ~ 


25. There is no controversy upon 
the first condition because of Section 21 
(vii). The respondents are also gratul-+ 
tous transferees. But the trouble arises 
as to the applicability of the second cons 
dition and, in our opinion, the conten 
tion of Mr. Ghosh, for the respondents, 
must succeed. The expression ‘right to 
receive maintenance out of an. estate” 
yas not been defined in the Act, but its 
meaning has to be ascertained from a 
reading of Section 21 (1) which speaks 
of the liability of an heir “to main 


the dependants of the deceased out of 


the estate inherifed by them from the 
deceased,” 


- 96. We have seen that under the 
‘pre-statute Hindu Law, even where the 


father-in-law had no legal obligation, to. 


ł 
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A. L B: 
maintain his widowed daughter-in-law 
because he had no joint property in his 
hands, he had a moral obligation which 
ripened into a legal obligation in the 
hands of his heir because a person who 
had inherited another man’s property. 
was legally bound to discharge the 


latter’s moral obligations according to - 
the Shastras as interpreted by the 


Courts (Rajani v. Sajani, (1933) 38 Cal > 
WN 262 (264)) = (AIR 1934 PC 29 af 
p. 30). It is this legal obligation of the 
heir which has been codified in Sec- 
tion 22 (1), as we have already said,| 
Supposing now, such heir, in order to 
escape his liability to maintain another 
out of the property, alienates such pro~ 
perty. Should such alienee be bound by 
the transferor’s obligation to maintain? 
The answer to that question is given in 
Section 28 in the affirmative, provided 
ae conditions specified therein are satis- 
e 


27. But this sectlon does not and 
cannot apply where his separate pro- 
was transferred by the father-in- 

law himself, because not being bound by 
any legal obligation he was free to 
alienate his property and confer absolute 


title to the transferee free from any 
obligation to maintain. The law on thisi. 


point under the Act is not different 
from what it was before the Act. The 
liability of an heir could not, thus, be 
imposed on a transferee from the father- 
in-law himself, as in the instant case, 
and the words “such: estate ......... TP ks 
must be interpreted to 
a transfer by the deceased 
owner himself. Such a widow had, 
under the, pre-statute law, no rights 
against a transferee from her. husband 
himself (ILR 40 All 96) = (AIR 1918 
All 408). Obviously, her position could 
not be better against an alienee from her 
father-in-law. There is nothing in the 
Act to suggest that the position of the 
son’s widow has improved in this res- 
pect under the Act. 


28.. There was, of course, some 
controversy under the pre-statute law 
as to the position of a donee or legatee 
from the ceceased owner where the 
donee or legatee was otherwise an heir 
to such owner (vide Jot Ram v. Me 
Lavji, ATR 1929 All .751. Fool Coomari 
v. Debendra, AIR 1942 Cal 474. Gopal v, 
Kadambini, AIR 1924 Cal 364). But no . 
such question arises in the instant case 
inasmuch as the plaintiff herself €X» 
cludes the defendant respondents ‘frora 
being heirs of the plaintiffs father-in~ 
law, according to Section 8 of the Hindu 
Succession Act. 


` DD. In the result, ‘this appeal 
fails and is dismissed. But we make no. 
order as to costs, We must, in fime 


4971 


express our approbation of the well- 
considered judgment of the court o= ap- 
peal below. 

M. M. DUTT, J.: 30. I aree. 
Appeal dismissed, 
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_. Nalini Kanta Laskar, Applicant v, 

Ws. Satish Chandra Rana and o-hers, 

Respondents. 

Ex. Case No. 21 of 1958, D/- 15-12- 
1970. 

Civil P. C. (1908), O. 21, R. 90 Pro- 
viso (As amended by Calcutta H. C) — 
Irregularity in the- mode of attackment 
must be material and resulting in sub- 


stantial injury to judgment-debtor. (= 
Ref: O. 21, R. 52). (Case law discussed.) 
(Para 16) 


Where property was attached with 
leave of the Court and the judgment- 
debtor had notice of the application for 
sale and contested the same, the irrecula~ 
rity, if any, in the attachment of the pro- 
perty must be deemed to have been cona 
sidered and rejected. Hence the sala 
cannot be impeached on ground of non 
compliance with the provisions of O. 21, 
R. 52. Rule 52 is also not applicable 
where the Receiver has been appdnted 
for the purpose of realising the ents, 
Issues and profits. When the judgment. 
debtor had participated in the finalisation 
of the sale proclamation he cannot chal- 
lenge it on ground that it did not men- 
tion monthly income of the property. 

(Paras 16 to 19} 
Cases Referred: Chronological Paras 
(1958) ATR 1958 SC 725 (V 45) = 
1959 SCR 333, Kanhaiyalal v. 7 
Dr. R. BR. Banaji . 4, (1, 16 
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72 ind App 104, Marudanayagam 
Pillai v. Manickavasakam ea 
(1943) ATR 1943 Oudh 234 (V 30) = 
TLR 18 Suck 547, Dr. 5. L. Swing l 
y. Lala Brij Gopal 4, 74, 19 
1983) AIR 1933 Cal 417 (V 20) = 
ILK 60 Cal 345, Prataomal Rame- 
shwar v. Chunilal Johuri 6, 15 
1931) ATR 1931 Cal 35 {V 18) = 
TLR 57 Cal 1206, Naresh Chandra : 
Mitra v. Molla Ataul Huq 4, 6, 10 
{1917) 42 Ind Cas 259 {Cal), Pancha- 
nan Das v. Kunja Behari 
(3541) ILR 41 Cal 590 = 41 Ind App 
38 (PC), Thakur Barmha v. Jiban- __ 
ram Marwari l 410 
(1902) 6 Cal WN 836, Mofilaul Roy v. 
Bhawani Kumari Debi 4, £3 
(1886) 55 LT 805 = 34 Ch D 345, n 
Kewney v. Attril iS 
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Ghosh, for Applicant; Dr. Das and 
Deb, for Respondents. 


ORDER :—This is an applicaton by 
one of the judgment-debtors for setting 
aside the sale of premises No. 38, Kali 
Krishna Tagore Street, Calcutta held on 
25th of March 1970 by the Sheriff of this 
Court in execution of a dezree. 

2. The said premises No. 33, Kali 
Krishna Tagore Street appears to be 
heavily encumbered. It appears that 
there are 4 mortgages on the said property 
and tne said mortgages nave all been men- 
tioned in the Sale proclamation. ‘Dne of 
the mortgagees, United Bank of India Ltd 
has filed a suit in this Court for enforce- 
ment cf the mortgage and in ite said 
suit a Receiver has been appointed over 
the said premises No. 38, Kali Exrishna 
Tagore Street, Calcutta and the Raceiver 
has been and is still realising the rents 
fssues and profits of the said pr=mises 
The Receiver was there when the plain- 
tiff decree-holder took steps for execu- 
tion of this decree and the plaintiff 
decree-hclder after obtaining neessary 
leave of this Court to proceed in execu- 
tion against the property in the hends of 
the Receiver made an application in exe- 
cution on the 23rd of February, 1966 on 
a tabular statement for attachment and 
sale of the right, title and interest of the 
petitioner and also of the defendan: No. 1 
in premises No. 38. Kali Krishna Tagore 
Street, Calcutta for realisation ef the 
Gecretal amount. The decree in favour 
of the plaintiff was for Rs. 11,500,- with 
interest on judgment and cost. On 
the said application in execution of the 
decree-holder for attachment and sale of 
premises No. 38, Kali Krishna Tagore 
Street, Calcutta, S. K. Mukherjea, J. 
made an order on the 1&th of November 
4967 directing a writ of attachment to 
be issued in respect of the said premises 
No. 38, Kali Krishna Tagorė Street an 
the learned Judge further directed that 
the cecree-holder would be at lib=rty to 
apply for sale of the said propert- after 
giving necessary notice to the Offical Re- 
ceiver before sale. An appl'cation for sale 
was made on the 2ist of May, 1368 on 
zotice to the Official Receiver and R. M. 
Datta, J.. made an order on the said ap- 
piäcation on the 24th of Juty, 1969 direct- 
ing the Sheriff to sell in execution of the 
said decree the right, title and interest of 
the petitioner as the sole proprietor of 
the business of Satish Chandra Rana and 
Sarat Chandra Rana In premises No. 38, 
Kali Krishna Tagore Street, Calevtta by 
publie auction. The applicant and Unit- 
ed Bank of India Ltd. amongst others were 
parties to the said application ard ‘the 

rder was made In their presence cn con- 
test. Pursuant to the said order for sale 
made by Datta, J., the sale-proclamation 
had -been settled on notice to the judg- 
ment-debters and the petitioner had in 
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fact participated at the sale reference, 
The property was put up for sale sub- 
ject to encumbrances mentioned in the 
sale proclamation and was sold for a sum 
of Rs. 18,000/-. The petitioner in the 
present application seeks to. sef aside the 
said sale, 


3. IE appears that af thie initial 
stage of the proceeding when this applica- 
tion was moved, there was no prayer in 
the petition for the setting aside of the 
sale and notice of this application had 
been served only on one of the purchasers 
though there were 6 joint purchasers of 
the property, Subsequently, however, 
notice of this application has been given 
to all the purchasers and the prayer for 
the setting aside of the sale has also been 
included in the petition. The principal 
ground on the basis of which the peti- 
tioner has made this application for set- 
ting aside the sale is that ‘there has been 
a material irregularity in the conduct of 
the sale as the provisions contained in 
Order 21, Rule 52 of the Code of Civil 
Procedure have not been complied with, 
Order 21, Rule 52 lays down— - 

“Where the property to be attached 
fs in the Court or in public officer, -the 


attachment shall be made by a notice to | 


such Court or Officer, requesting that 
such property, and any Interest or divi- 
dend becoming payable thereon, may be 
held subject to the further orders of the 
Court from which the said notice is issued: 

Provided that where such property is 
In the custody of a Court any question 
of title arising between the decree-holder 


or any other person, not being the judg-- 


ment-debtors, claiming to be interested 
in such property by virtue of any assign- 
ment, attachment or otherwise, shall be 
determined by such Court.” 


4. Mr. Ghosh, learned counsel ap~ 
pearing In support of this application, has 
contended that the aforesaid provisions 
contained In Order 21, Rule 52 are man- 
datory and any non-compliance with the 
said provisions will undoubtedly result in 
a material irregularity. He has submitted 
that there is some difference of opinion 
as to. whether the effect is to render the 
sale void or voidable but it is well settled 
that the effect of non-compliance in any 
event results in a material irregularity. 
Mr. Ghosh has referred to the decisions 
in the following cases: 

. (1) Panchanan Das v. Kunja Behari, 
reported in (1917) 42 Ind Cas 259 (Cal.). 

(2) Naresh Chandra Mitra v. Molla 
Ataul Huq, AIR 1931 Cal 35. 

(3) Kanhaiyalal v, Dr.-D. R. Banaji, 
ATR 1958 SC 725. 

(4) Marudanayagam Pillai v. Manica 
Ky T Chettiar, reported in AIR 1945 
PC 6 

© Moti Laul Roy v. Bhawani Ku- 
mari Debi, reported in (1902) 6 Cal WN 
836, 
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5. Mr. Ghosh has referred to the 
letter addressed by the Official Receiver, 
High Court, a copy wk: ereof has been an= 
nexed to~the petition, in support of his 
submission that non-compliance of the 
provisions contained in Order 21, Rule 52 
is clearly established. Mr. Ghosh has l 
further contended that in the sale pro- 
clamation that income of the property has 
not been mentioned and it is his sub- 
mission that not stating the income that 
the property fetches in the sale proclama~ 
Hon is a material irregularity which viti- 
ates the sale. In support of this conten- 
Hon Mr. Ghosh has referred to the deci- 
zion in the case of Dr. S. L. Swing v. Lala 
Brij Gopal reported in AIR 1943 Oudh 
204. Mr. Ghosh has argued that the 
aforesaid irregularities which are very 
material: and serious, have resulted in 
substantial injury to the petitioner and 
have caused the property to be sold ata 
yery low price to the serious prejudice 
to the applicant. Mr. Ghosh has argued 
that if the requirements of law had been 
zomplied with the Official Receiver who is 
holding, according to Mr. Ghosh, about a 
lakh and ten thousand rupees on account 
>f rent colleced by him. would have been 
able to furnish these valuable informa- 
tions and the property then would have 
fetched a better and higher price. It is 
the argument of Mr. Ghosh that’in the 
sale proclamation the particulars of en- 
zumbrances have been stated but the in- 
tending purchasers were never informed 
that as against the said liabilities the Re- 
zeiver had in his hands the said huge 
amount. Mr. Ghosh has submitted that 
the property fetches a monthly rent of 
sbout 2,000/- rupees and is situate in the 
heart of Calcutta on an area of more or 
lass 4 kottah 11 ch. 37 sq. ft. and the 
building is a 5 storied one. Mr. 
nas drawn my attenticn to the valuation 
report by Mr. R. N. Dhar. an Engineer, 
submitted in the year 1952. It appears 
from the said report the Engineer valued. 
the property at Rs. 3,71.413/-.. Mr. Ghosh 
has submitted that the valuation has gone - 
higher up and the value of, the property 
will be over 4 lakhs of rupees now. 


Mr. 
._Ghosh has finally submitted that taking 


into consideration the intrinsic value of 
the property and the money lying in the 
a proper 
sale price should have been much more 
than Rs. '18,000/- with all the encumbran- 
zes on the property. Mr. Ghosh has, 
therefore, submitted that the sale which 


- has been conducted with material irregu- 


larity and has resulted in substantial in- 
my to the petitioner should be sef 
asiae, . 


"6. This application has been op- 
posed on behalf of the decree-holder and 


‘ also on behalf of the auction purchasers. 


Dr. Das has mainly argued on: behalf of 
the contesting respondents and Mr, Deb 
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the other Tearned counsel has adoptet the` an a Prat Sear Ok Rule 64 has fo be read 


argument advanced by Dr., Das. Dr. Das 
. has submitted that this application is 
mala fide and has been made only with 
the object of putting off the sale and 
delaying the payment of the decree-hold~ 


er. Dr. Das has pointed out that the: 


petition was not in order when the same 
was moved, as there was no prayer for, 
the setting aside of the sale and no mofticé 
was given to all the auction purchasers 
as required under law. Dr. Das has also 
submitted that incorrect and false state- 
ments have also been made in the peti- 
tion and he hasdrawn my attention to the 
statement made in paragraph 21 (e) rviii). 
Dr. Das has argued that there has been 
no material irregularity in the matter of 
the conduct of the sale. He has subn-itted 
that full and frank statements have not 
been made by the Receiver in the letter, 
a copy whereof has been annexed to the 
petition, and it is his submission that the 
facts mentioned by the petitioner in the 
petition clearly go to show that the Re- 
ceiver had full knowledge of the relevanf 
facts. Dr. Das has pointed out tha? ne- 
cessary leave had been obtained from 
Court to proceed with the application for 
execution and Dr. Das pointed out that 
the Court had directed notice of applica- 
tion be given to the Receiver before ob- 
taining an order for sale at the time of 
passing the order for attachment and 
notice of the application for obtaininz the 
order for sale had been duly served on 
the Official Receiver. Dr. Das has sub- 
mitted that in the facts of the instanf case 
there has, therefore, been compliance- with 
the provisions contained in Order 21, 
Rule 52. Dr. Das has argued that even 
if it be held that there has been no pro- 
per compliance with the provisions con~ 
tained in Order 21, Rule 52, the sala in 
the facts of the instant’ case is not aifect- 
ed or liable to be set aside. Dr. Das has 
“argued that Order 21, Rule 52 has no 
application in the facts of the instant case 
as the Receiver who was appointed in the 
suit was really the receiver only over the 
rents, issues and profits of the property. 
Dr. Das has submitted that as the Re- 
ceiver was a Receiver of the rents, tssues 
and profits, the said provisions contained 
fn Order 21, Rule 52 have no application 
and he has referred to the decision in the 
ease of Pratapmal Rameswar v. Chwnilal 
Johuri, reported in AIR 1933 Cal 417. Dr. 
Das has- submitted that even asstming 
that for some reason or other the attach- 
ment was not a valid one, the sale is still 
a valid sale and is not vitiated. Dr. Das 
has referred to the following passag= oc- 
curring at page 1128 ccntained in Note 4 
under Order 21, Rule 64 in Mullah’s Civil 
Procedure Code (13th Edn.)—~ “Om-ssion 
to attach property before sale—The smis~ 
sion to attach any property before sale 
does not vitiate the sale. It is not even 


S. 51. Some High Courts have. how- 
Bae held that it is an irregularity, but 
it does not vitiate a sale.” Dr. Das” has 
also relied on the decision in the case 
reported in ILR 57 Cal 1206, which is also 
reported in AIR 1931 Cal 35 and has been 
referred to by Mr. Ghosh. Dr Das has 
next contended that even assuminz that 
there was any irregularity, the petitioner 
fs not entitled to make any grievance be- 
cause of the following provisions introduc- 
ed in Order 21, Rule 90 by way cf Cal- 
cutta Amendment. The relevant portion 
of the Calcutta Amendment to Order 21, 
Rule 90 provides—“Cancel the proviso 
and substitute therefor the following: 
Provided— (1) that no sale shall be set 
aside on the ground of such irregularity, 
fraud or failure unless upon the facts 
proved, the Court is satisfied that the ap- 
Plicant has sustained substantial injury by, 
reason of such irregularity, fraud cr fail- 
ure: (ii) that no sale shall be set aside on 


‘the ground of any defect in the prozlama- 


tion of sale at the instance of any person 
who after notice did not attend et the 
drawing up of the proclamation or of any. 
person in whose presence the proclama- 
tion was drawn up, unless objection was 
made by him at the time in respect of the 
defect relied upon.” 

ri Relying on this Calcutta Am- 
endment, Dr. Das has argued that as the 
proclamation had been settled on due 
notice to the petitioner and in his pre- 
sence, he is not entitled to makə any 
grievance as to any defect in the said 
proclamation. Dr. Das has argued that 
in the facts of the instant zase it is quite’ 
clear that the property has fetched a 
very fair price, has not been sold at any. 
undér-value and the petitioner Fas nof 
suffered any prejudice or loss. It is the 
contention of Dr. Das that the encum- 
brances on the property will very much 
exceed the value of the property and in 
view of the existing encumbrances, the 
sum. offered by the purchasers is more 
than- adequate. Dr. Das, therefore. sub- 
mits that this petition should not be enter~ 
tained. 

8. Before dealing with the Tespec~ 
tive contentions of the parties it will be 
convenient to consider the cases .cited 
from the Bar. 


9, In the case reported in 42 Ind 
Cas 259 (Cal.), a Division Bench sf this 
Court held that a property which has not 
been attached cannot be ordered to be 
sold in view of the provisions contained 
in Order 21, Rule 64 of the Code cf Civil 
Procedure. In this case the court below 
had found that there was In fact no at~ 
tachment of the property before it was 
sold and the Division Bench set aside the 
sale. The Court relied on the following 
observations of Lord Moulton which are 
quoted in the judgment at page 259— 


+ 
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“Their Lordships are of opinion that 
this is a very plain case. 
sold in a judicial sale of this kind can be 
nothing but the property attached and 
that the property is conclusively describ- 
ed in and by the Schedule to which th 
attachment refers.” i 


10. In the case reported In AIR 
£931 Cal, another Division Bench of 
this Court held. at page 35 of the report 
that an auction sale would not be invalid 
for want of attachment, even though the 
sale proclamation correctly mentioned and 
described the property which was sold. 
The Division Bench considered the deci- 
sion in the case of (1917) 42 Ind Cas 259 
(Cal) and ‘observed at page 36— 

“The case of (1917} 42 Ind Cas 259 
(Cal) is the only case of this Court, in 
which a different view has been taken. 
We are unable to agree in the interpreta- 
tion that case has given to the deci- 
sion of the Judicial Committee in the case 


of Thakur Barmha v. Jibanram Marwari, - 


{ (1914) ILR 41 Cal 590 PC) upon which 
it purports to proceed. In the case before 
the Judicial Committee. the property that 
was under attachment and sale was a 
G as. share of a Mahal subject to a mort- 
gage, and after the sale the purchaser 


applied for correction of the certificate of. 


sale by adding the word ‘not’ to the des- 
cription of the property. the result of 
which would be to pass an unencumbered 
6 as. share, an entirely different property 
from what was attached and sold. The 
case is no authority for the proposition 
that an auction is invalid for want of at- 
tachment, even though the sale procla~ 
mation correctly mentioned and described 
the property which is sold.” 


1i. In the case reported in AIR 
1958 SC 725, the Supreme Court held at 
pp. 727-728— : 


-“So far as the Indian Courts are con- 
cerned, it is settled law that a sale held 
without making attachment of the pro~ 
perty, or without duly complying with 
the provisions of the law relating to at- 
tachment of property, is not void but 
only voidable. Rule 52 of Order 21 of 
the Code of Civil Procedure, requires that 
where the property is in the custody of 
any Court or public Officer, attachment? 
shall be made by a notice to such Court 
or Officer. But the absence of such a 
notice would not render the sale void ab 
Snitio because the jurisdiction of the 
Court or the authority ordering the sale 
does not depend upon the issue of notice 
of attachment. It is also settled law 
that proceedings taken in respect of a pro- 
perty which is in the possession and 
management of a Receiver appointed by 
Court under O. 40, R. 1 of the Code of 
Civil Procedure, without the leave of that 
Court, are illegal in the sense that the 
party proceeding against the property 
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without the leave of the Court concerned, 
is lable to be committed for contempt of 
the Court, and that the proceedings so 
held, do not affect the interest in the 
hands of the Receiver who holds the pro~ 
perty for the benefit of the party who, 


ultimately, may be adjudged by the Court 


to be entitled to the same. The learned 
counsel for the respondent was not able 
to bring to our notice any ruling of any 
court in India, holding that a sale without 
notice to the Receiver or without the 
leave of the Court appcinting the Receiver 
in respect of the property, is void ab ini- 
tio. In the instant case, we do not think 
it necessary to go into the question raised 
by the learned counsel for the respondents 
that a sale of a property in the hands of 
the. Court through its Receiver. without 
the leave of the Court is a nullity.” 

12. In the cass reported in AIR 
1945 PC 67, the Judicial Committee ob- 
served at p. 70 of the report— 

“Order 21, Rule 66 imposes upon the 
Court the duty of causing proclamation 
of the intended sale to be made and re- 
quires the proclamation to be drawn up 
after notice to the decree-holder and the 
judgment-debtor and such proclamation 
must specify, as fairly and accurately as 


‘possible, among other things, any en- 


cumbrance to which the property is liable, 
In most cases no doubt the Court has 
no means of checking the information 
supplied by the parties but the court 


ought, as far as practicable, to bring its 
mind to bear upon the contents of the 


proclamation; and where the material is 
readily available to check the information 
supplied by the parties the.court ought 
to avail itself of such material.” The 
Judicial Committee further held at p. 70— 

“The position therefore is that the 
sale took place at a serious under-value 
occasioned by failure on the part of the 
Court, and of the respondent decrea« 
holder, to carry out their obligations under 
Rule 66, and there can be no doubt that 
the appellant sustained substantial injury. 
thereby. Their Lordships are oi opinion 
that the case falls within the language of 
Rule 90 and that, however dilatory. and 
unsatisfactory the conduct of the 
appellant may have been, he has not on 
the facts found debarred himself of the 
right to have the sale set aside.” 


13. In the case reported in 
{1902) 6 Cal WN 836, a Division Bench of 
this Court held that the absence of speci- 
fication In the sale proclamation of the 
encumbrances to which a property adver- 
tised for sale was subject, and which was 
required by clause (c) of S. 287 of the 
Code of Civil Procedure to be speci- 
fied, coupled with the fact that the value . 
cf the property as stated in the sale pro- 
clamation was much below the proper — 
price, amounted to a material misrepre~ 
septation which must be treated as a 
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material irregularity in publishing the 
sale within the meaning of Section 311. _ 

14, In the case reported in AIR 
1943 Oudh 204, the Oudh Court took the 
view that omission to give annual rent of 
a house property in a sale proclamation 
was a material irregularity within Crder 
21, Rule 90. The Oudh Court referred 
to Rule 66(2) (e) of Order 21 of the Civil 
Procedure Code which reads as follows— 
(2) Such proclamation shall be drawn up 
after notice to the decree-holder and the 
judgment-debtor and shall state the time 
and place of sale, and specify as fairly 
and accurately as possible—(e) every 
other thing which the court considers 
material for a purchaser to know in order 
to judge of the nature and value o7 the 
property.” ‘The Court then proceeds to 
observe— “This sub-rule does not in spe- 
cific terms lay down that the valuation of 
the property must be shown in the pro- 
clamation. Indeed this was the voint 
urged by the learned counsel for the res- 
pondents in the course of the argument. 
In view of the decision of their Lordships 
-of the Privy Council in 25 Ind App 146, 
it is no longer open to doubt that the 
- yalue of the property is a material fact 
which a purchaser is entitled to kncw in 
order to judge the nature and value of 
the property, and any mis-statement in 
regard to the value of the property is 
calculated to mislead possible bidders and 
prevent them from bidding at adequate 
price or prevent them from bidding gt alL 


In order to arrive at the valuation af the- 


property the most valuable test in regard 
to house property in a large town, such 
as Lucknow, is to ascertain its annual rent 
or income and to arrive at a valuation of 
the house according to the market rate 
prevalent at the time.” The court then 
holds at page 202— “If the mention cf the 
rent In the proclamation was a macerial 
fact, as we hold it to be, it would - have 
enabled the purchaser to form his own 
opinion about the value of the property. 
That sub-rule (2) fe) is mandatory follows 
from its language quoted above. W2 are 
of opinion, therefore, that the omission to 
- state the annual rent of the property in 
the sale proclamation was a breach of 
statutory obligation which rested on the 
: court under the provisions of Rule 66(2) 
fe) of Order 21, Civil P. C., and amounted 
to a material irregularity in the publica 
tion of the sale and vitiated the sale. This 
view Is quite sufficient to dispose of the 
present appeal” -` 


15. In the case reported in AIR 
1933 Cal 417, Rankin, C. J. had to corsider 
Order 21, Rule 42 of the Code of Civil 
Procedure in deciding an appeal in an in- 
solvency case. The learned Chief Justica 
observed at page 418— 

“It appears that the Court appcinfed 
a Receiver over the properties of the deb~ 
tors including this property, It appears 
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that the petitioning’ creditors, who held a 
decree: for their debts, applied tə the 
Court. which had appointed a Receiver, 
and asked for leave, notwithstanding ap- 
pointment of a Receiver, to attack. two 
definite specified immovable properties in 
which the debtors had an interest. The 
court gave the leave asked for and the 
attachment was formally and rerularly 
made by an attachment under Orcer 21 
Rule 54. The way in which it -s said 
that attachment is illegal or _impreper Is 
this: It is said that under R. 52, O. 21, 
C.P.C., this proceeding was not ~ightly. 
taken. It is quite true that that proceed- 
fing has no connexion whatever with R. 52, 
R. 52 refers to property in the 
custody of a Court or public officer. It 
provides that an attachment can be made 
in a way which leaves no room Dr an 
application for the leave of the Ccurt or 
of the public officer. It is to be moticed 
that it treats the Court and the public 
officer exactly in the same way. Under 
that rule, in any case to which it epplies, 
the executing Court simply issues attach- 
ment without consulting the other Court. 
Apart altogether from any question. whe- 
ther R. 52 applies to immovable property, 
while it is true in a sense that the Court, 
when it appoints a receiver, takes pos- 
session of the property, I am reasonably 
clear that the rule was never interded to 
apply to a case where the. Court appoints 
a receiver of the rents and profits of the 
immovable property. 


What has been done in this cese has 
been done following the practice on the 
original side, which of late years became 
settled in view of principles well settled 
în England and is now in Ch. 17 cf our 
rules. It is very common for persons 
who apprehend execution to start a part~ 
nership suit and have a receiver appoint- 
ed of the assets of the partnership, or a 
partition suit, and have a receler ap~« 
pointed of the assets of the family or a 
mortgage suit and have a receiver ap- 


. pointed of the assets under mortgaze. In 


these cases, the endeavour to use O. 2], 
R. 52 is of very small use to the execut- 
ing creditor. It may be that the suit for 
partition or for dissolution of partmership 
fs entirely collusive, and under R. 52, 
O. 21. very little relief is to be obtained 
by the executing creditor. Accorcing to 
the particular practice in this Court and 
in the Courts in England the creditor, in 
such circumstances, is to go to the Court 
who appoints the Receiver, and te asks 
the Court to give him leave, so fer asa 
certain property is concerned, to ignore 
the receivérship altogether. In that case 
he proceeds exactly as if no receiver has 
ever been appointed and that is the course 
case, 
Sometimes, when a creditor goes amd asks 
leave in such fashion, the Court will nof 
allow him to attach the assets direct, 
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In many cases that might result in 
interfering with the administration of the 
Court as regards the partnership assets. 
In a partnership case, the Court calls for 
the creditors and endeavours to pay the 
creditors of the firm out of the assets and 
to hand back the balance, if any, to the 
partners according to their shares. In 
many cases therefore to allow an execut- 
ing creditor to come in and levy upon 
the assets directly and independently of 
the Court’s proceedings would lead to con- 
fusion and cause injustice or give prefer- 
ence to the attaching creditor. In such 
cases the Court will refuse the relief in 
that form and will make an order in the 
wellknown form now own by the 
case of Kewney v, Attril, ( (1886) 55 LT 
805). It will give the creditor no leave 
to attach direct, but it will give him a 
charging order upon the assets that are 
being administered upon the term that 
the creditor will use that charging order 
in a way which will be under the control 
of the Court. The present is a case where 
the Court granted leave to attach the 
assets direct by the ordinary process and 
the Master. in this case, upon a tabular 
statement, is quite right in ordering at~ 
tachment under R. 54, O. 21, The at- 
tachment is a perfectly good attachment 
and the act of bankruptcy therefore canm 
not be challenged,” 


16. The decision of the Supreme 
Court in the case reported in AIR 1958 
SC 725 clearly lays down that a sale held 
without making attachment of the pro- 
perty or without duly complying with the 
provisions of law relating to attachment 
of property is not void but only voidable, 
‘The instant case is not one of the cases 
in which the property in the hands of the 
receiver had been attached without the 
leave of the Court. In the instant case 
necessary permission had been ..obtained 
from Court to make the application in 
execution for attachment of the property; 
in the hands of the receiver and the order 
for attachment had been. obtained after 
obtaining necessary permission. Pursuant 
to the order made by the Court for at- 
tachment of the property on the basis of 
the leave given, the property had in fact 
been attached. It is to be noted that 
when the Court made the order for at- 
tachment of the property, and directed at- 
tachment to be levied on the property in 
the hands of the receiver, the Court had 
not made any order for sale of the pro- 

perty at that stage and had further 
directed that an application for sale would 
have to be made on notice to the receiver. 
The application for sdle had been made 
on notice to the receiver and also to the 
udgment-debtors and United Bank-of 
India Limited at whose instance the re- 
ceiver had been appointed, The order, 
for sale had been made on contest in the 
presence of the applicant, It, therefore, 


N, K. Laskar y, S, C, Rana Gen JJ 


A. I. R. 


appears that in the facts of the instant 
2ase there has been substantial compli- 
ance with the provisions of Order 21, Rule 
32, Even assuming that there had not 
>een proper compliance with the pro- 
visions of Order. 21 Rule 52 sale 
*s not vitiated and rendered void 


‘fn consequence of any irregularity in the 


attachment and at the most it is a question 
z irregularity in the matter of attach~ 
ment of the property sold. Mere irregu- 
farity in the mode of attachment is no 
ground for setting aside the sale, The 
=rregularity complained of must be a 
material one and must have resulted in 
substantial injury to the petitioner. The 
>roviso to Order 21, Rule 90 makes the 
sosition abundantly clear. 
17. In the facts of the insfanft case 
E am of the opinion that it is not open 
œ the petitioner to raise this question of 
Ton-compliance with the provisions of 
Order 21, Rule 52 and of the irregularity 
imm the sale in consequence thereof. In 
“he instant case after the decree-holder 
aad obtained necessary leave of Court to 
sroceed with the execution in respect of - 
“he property in the hands of the receiver, 
che Court had made the order for attach- - 
ment and at the time when the Court 
made the order for attachment and 
directed attachment fo be levied, the 
“ourt had made a further order that the 
application for. sale would be made on 
zotice to the receiver. The application 
for sale was made on notice to the receiver 


-and also to the other interested parties, 


namely, the Judgment-debtors and United 
sank of India Limited at whose instance 
che receiver was appointed. The appli. 
eant had appeared at the said application 
and had contested the same. On con- 
cest the Court had made an order for sale 
of the property in the said application of 
“he decree-holder. This question of irre- 
sularity, if any, In the matter of attach- 
ment on the basis of which the sale- Is 
sought to be impeached, was there before 
the Court when the Court made the order 
for sale. This question of irregularity: 
=f any, must be deemed to have been 
eonsidered and rejected by the Court, © 
-yhen the Court made the order for sale. 
The Court had considered it fit to makel . 
the order for sale notwithstanding any 
frregularity or infirmity in the attachment 
ef the property. The property had been 
sold on the basis of the said order for 
zale made by the Court- notwithstanding 
guch irregularity in the attachment, if 
any. It is not open fo the judgment- 
debtor to agitate the question of any irre- 
sularity in the attachment of the property 
Cor impeaching the sale held. 


18. There also appears fo be some 
Force in the contention of Dr. Das that 
Order 21, Rule 52 has really no applica- 
fion in the instant case as the: receiver 
had only been appointed for the purpose 
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lot realising the rents, Issues and prcfits, 
Although the order indicates that the re~ 
ceiver was appointed over the property, 
the whole purpose of the appointment of 
the receiver, it appears, was to ensure col« 
Jection of the rents, issues and profits 
from the tenants of the property in the 
interest of the mortgagee and the receiver 
has been authorised to realise all cuch 
rents, issues and profits and has in fact 
been realising all such rents, issues and 
profits. 


19. The other con“ention raisec. on 
behalf of the applicant is that there was 
a material irregularity in the conduc: of 
the sale, as there was no mention in the 
sale proclamation of the monthly income 
the property yields, The sale proclama-~ 
tion had been settled on notice to the 
judgment-debtor who had participated in 
the sale reference and no such objection 
was raised at the time when the sale pro- 
clamation was settled. In view of the 
provisions introduced in Order 21, Rule 90 
by way of Calcutta Amendment, it is not 
open to the applicant to challenge the 
sale now on the ground of the said irre- 
gularity without raising any such obfec- 
tion at the earlier stage and the sale can- 
not be set aside on that ground. As urder 
the provisions introduced by the Calcutta 
‘Amendment to Order 21, Rule 90, the 
sale cannot be impeached on the groaind 
of this defect in. the sdle proclamation, I 
do not think it necessary to consider the 
decision of the Oudh Court in’ the case 
reported in AIR 1943 Oudh 204 and T also 
do not consider it necessary to decide 
whether not mentioning the amoun- of 
rent the property yielded was an irresu~ 
Jarity in the conduct of the sale in the 
facts of the instant case. 


20. Even if I had come fo the con- 
clusion that there was any irregulacity, 
which would entitle the petitioner to 
challenge the sale held, I would have aad 
no hesitation ïn the facts of the instant 
case in holding that the petitioner had not 
suffered any substantial injury in corse- 
quence thereof. The only injury com-~ 
plained of by the petitioner is that the 
bid of Rs. 18,000/- offered at the sale is 
very low, compared to the intrinsic velue 
of the property. Taking into considera- 
tion the encumbrances on the property 
mentioned in the sale proclamation I am 
unable to come to the conclusion that the 
property has been sold at any under 
value. The purchaser in-the instant mse 
is really purchasing the -right, title and 
interest of thè judgment-debtors in the 
property. The purchaser in reality and 
in essence is purchasing the right of 
equity of redemption and in view of the 
heavy encumbrances on the property, 
particulars whereof are all set out in the 
sale proclamation, the price offered, to 
my mind, is fair and reasonable. In Eny, 
event there are no proper materials which 
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will justify a conclusion that the prcperty. 


fas been sold at any under-value, 


“21, Although I was not satisEed in 
the present case that any proper grounds 
had been made out for setting asice the 
sale, I adiourned the matter after the 
hearing was more or less :zoncluded to 
enable the judgment-debtor to produce 
any, purchaser who would b2 prepared to 
buy the property at a higher price than 
offered. I gave this opportunity tc the 
udgment-debtor for my own satisfaction, 

though the merits of the applicaticn did 
not justify any interference with the 
sale. I had given the judgment-cebtor 
in. the first instance a fortnight’s time and 
thereafter on the prayer of the judgment- 
debtor I had given a further fortright’s 
time. The judgment-debtor was nct in ` 
a position fo produce any purchaser who 
Was prepared to buy at a higher offer... 

22. In the result this pEpueauee 
fails and is dismissed with costs 

‘Application dismissed, 
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State of West Bengal, Appellent v, 
sits Manish Maity and others, Respond- 
ents, 
two A. D. No, 573 of 1959, D/- 9-12- 

(A) Civil P. C. (1908), S. 9 — © suit 
for declaration of right to renewel of - 
lease and for declaration that order refus- 
ing to renew the lease is illegal, is a suit 
of ‘civil nature’ and can be institutec. in a 
civil Court. AIR 1940 PC 105, Rel. on. | 

(Pera 6) 
z (B) Constitution of India, 'Art. 226 — 
‘Administrative orders — If an autbority 
passes an order under the provisions of 
the agreement between the Goverrment — 
and a private-party, the order cannat be 
judicially reviewed by courts of law ex- 
cept on the grounds of mwala fide dis- 
honesty or corrupt practice — (X-Ee 
Deed —- Construction lease) — (XK-~Eef.— 
Transfer of Property ‘Act (1382) ). 
~ (Paras 11, 12) 


Thus, where under an agreement the 
final authority to renew the lease is vest- 
ed in the Board of Revenue: its order to 
renew the lease cannot be judiciall~ re- 
viewed except on- the grounds of mala 
fide, dishonesty -or corrupt practice 

(Paras 1Ł 12) 
Cases Referred: Chronological Parag 
(1967) AIR 1967 SC 295 (V 54) = 
1966 Supp SCR 311, Barium 
oe Lid. v. Company 

aw 

(1964) 1964 AC 40 = 1963-2 All ER 
66, Ridge v. Baldwin 


=u 


BO/CO/A521/71/RGC/C 
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(1949) ATR 1949 PC 136 (V 36) = 
76 Ind App 57, Hubli Electricity 
Co. Ltd. v. Province of Bombay 
{1941) 1941-3 All ER 338 = 110 LJ z 
KB 724, Liversidge y. Anderson 9 
(1940) AIR 1940 PC 105 (V 27) = 
67 Ind App 222, Secy. of State 
v. Mask & Co. 


5. C. Das Gupta. Tapan Kumar Sen- 
gupta, for Appellant; Basanta Kumar 
Panda, for Respondents. 


JUDGMENT :— This is an appeal by 
the State of West Bengal against an ap: 
pellate judgment of reversal. 

2. The State of West Bengal 
granted to the plaintif a settlement of 
1306.71 acres of land designated as ‘“‘West- 
€rn Portion of Manasadwip 2nd portion” 
in the Saugore Island, Pargana Sundar- 


ban, the period of settlement being from 
Ist April 1921 to 3ist March 1947. The 
terms and conditions of the lease were 


embodied in a registered document dated 
September 30, 1921. Clause 3 of the 
lease provided as follows: 

“3. That on the conclusion of the 
{erm expiring with the 3lst March 1947, 
the lessee will have a right of resettle- 
ment of the tenure provided he has be- 
haved satisfactorily and agrees to accept 
the terms then in force for tenure holders 
of Saugore Island grant or such terms as 
Government may then impose and the 
lessee will have a similar preferential 
right to future resettlements on the said 
conditions, Board of Revenue will be the 
final deciding authority in 1947 and at 
all future resettlement as to whether his 
behaviour has been satisfactory.” 

The plaintiffs case is that he faithfully 
performed the terms and conditions of 
the lease, reclaimed lands at enormous 
costs, inducted tenants and did everything 
required of him by the lease. The plain- 
tiff before the expiry of the lease applied 
for renewal of the lease. The plaintif 
unfortunately had various disputes with 
the Government and its local officers nof 
eonnected with the lease, for which he 
had to file suits against the Government. 
On aceount of the said litigations the 
plaintiff incurred the displeasure of the 
S.D.0.. Diamond Herbour and Collector 
of 24-Parganas and accordingly the Gov- 
ernment wanted to harass the plaintif? 
by depriving him of his legal right of res 
newal. The Government started a pro- 
ceeding for cancellation of the lease or 
grounds which were found on enquiry to 
be false. By order în Case No. 140 of 
1946-47 communicated to him on May 25, 
1948 the plaintiffs prayer for resettle- 
- ment was rejected even though there was 
no ground for depriving the plaintif of 
his right of renewal. In the notice dated 
July 10, 1948, given by the Collector in 
the said case it was stated that the plain- 
tiff harassed the tenants, realised abwabs, 
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embanked offset areas without expert 


opinion or permission and neglected main- 
tenance of sluice boxes in the lot. The 
said allegations were absolutely false and 
unfounded and he was not given any op- 
portunity to disprove the allegations. The 
plaintiff suspected that the refusal was 
due to the plaintiffs demand for price of 
paddy referred in plaint. The plaintiff 
contended that the action of the Board of 
Revenue was illegal and ultra vires. The 
suit was instituted in the circumstances 
inter alia for a declaration that the order 
of Board of Revenue rejecting the prayer 
for renewal of lease was illegal and ultra 
vires, that action of the Collector in tak« 
ing possession was illegal and further, 
the plaintiff had the right of renewal of 
the lease. The plaintiff also prayed for 
possession of the suit lands, 


3. The State of West Bengal cons 
tested the suit by filing a written state. 
ment and it was contended inter alia thaf 
the suit was not maintainable that the 
plaintiff had no cause of action, that he 
did not faithfully perform the terms and 
conditions of the lease, on the contrary 
they were violated by him in many res- 
pects. The allegations that the . plaintiff 
incurred the displeasure of the local offi- 
cials and that they wanted to harass him 
by depriving him of the legal rights for 
renewal were denied. There were syste- 
matic breaches of terms of lease, like the 
harassment of tenants, realisation of abx 
wabs, neglect of banks. embankments and 
drainage and also failure to provide for 
drinking water. Further the plaintiff 
embanked offset areas without any expert 
opinion or permission and neglected maina 
tenance of sluice boxes. On a due consi» 
deration of the behaviour of the plaintiff 
and hearing the plaintiff the authoritieg 
decided to refuse renewal of the lease and 
directed khas management of the estate 
and notice was served on the plaintiff 
accordingly. Possession of the lands was 
resumed on July 26, 1948. The State con- 
tended that renewal was properly refused 
by the Board and the order was nog 
illegal and ultra vires. It was also denied 
that the plaintiff was entitled to any dec- 
laration and possession as prayed for and 
the suit in the premises. it was submitted, 
Should be dismissed, 


_4 On the issue as to whether the 
plaintiff had any cause of action, the trial 
court was of the view that the plaintiff's 
right to get resettlement of the suit land 
from the Government was in effect a righ 
to property which is covered by explana- 
tion to Section 9 of the Code of Civil 
Procedure. The jurisdiction of the Civil 
Court under the provisions of the lease 
was not expressly excluded and the cour? 
was further of the opinion that there wag 
no implication that the Board’s decision 
regarding the plaintiffs behaviour could 
not be examined by court, as exclusion of 
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furisdiction of the Civil Court shoulc not 
be readily inferred but such exclusion 
must be either expressly provided or 
clearly implied. The court was entitled 
to- consider whether there has been a bad 
faith on the part of the defendant State 
for which the plaintiff should be penalised 
by denial of resettlement and also whe- 
ther the impugned order was illegal or 
ultra vires. It was held accordingly that 
the suit was maintainable in law and the 
court had jurisdiction to try such suit. 
On. merits, the court was of the opinion 
that the allegations were proved and the 
plaintiff committed breaches of the terms 
of the lease alleged by the State. Ac- 
cordingly the decision of the Board of 
Revenue could not be said to be illegal and 
ultra vires. The suit in the premises was 
dismissed. 

5. Against the said decision the 
plaintiff preferred an appeal and the ap- 
pellate court, in disagreement with the 
trial court, found that the allegations 
against the plaintiff about his committing 
breaches of the terms of the lease were 
not proved. The appeal in the circam~ 
stances was allowed and the plaintiffs 
suit was decreed. The present appeal is 
against the said appellate decree of 
reversal. 


6. A point raised in course of 
arguments about the jurisdiction of Gvil 
Court to try the dispute of the nature in- 
volved in this appeal need not detain us 
for long. As was held in Secy. of Sate 
v. Mask & Co., AIR 1940 PC 105, iż is 
settled law that the exclusion of the juris- 
diction of civil law need not be readily 
inferred but such exclusion must be 2x- 
plicitly expressed or clearly implied. A 
litigant having a grievance of a civil 
nature has, independently of any statute, 
a right to institute a suit in some court or 
other unless its cognizance is either əx- 
pressly or impliedly barred: The present 
suit. where the plaintiff was asking for 

eclaration of his right to a renewal 
of a lease and for further declara- 
tion that the order refusing him the 
renewal of the lease was illegal and 
ultra vires is a suit of civil nature and 
there is no bar in its institution in a Civil 
Court either expressly or impliedly. In 
fact this position has not been disputed 
by Mr. S. C. Das Gupta. the Government 
counsel appearing for the appellant. Even 
then the question remains at large to the 
effect that though the plaintiff could ckal- 
lenge the order of the Board on grounds 
ag being ultra vires, mala fide and not 
passed by competent authority and -he 
like, the court’s jurisdicticn would extend 
fo a judicial review oi the impugned 
order, 


7. The real question aft issue is 
whether the order of the Board of Reve- 
nue refusing a resettlement of the lease 
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after its expiry Is justiciable by a court 
of law. It has to be remembered that. 
the resettlement of the leas® was claimed 
not on the basis of any statute but n the 
basis of clause (3) of the lease which has 
been cited above. Mr. Basant Eumar 
Panda, the learned counsel for the defend- 
ant respondent has drawn my attention 
to the Bengal Waste Lands Manual. 1936 
which in its Part I provides for the rules 
issued by the Government in the Revenue 
Department for the settlement and recla- 
mation of waste lands, among other 
places, of Sundarbans in Bengal There 
is no provision in the rules for autcmatic 
renewal or resettlement and in the forms 
provided in the manual, there is no form 
of lease though there is a standard form 
of renewal which provides for further re- 
newal at the option of the lessee and 
agreed to by the Secretary of Stace for 
India in CounciL Mr. Panda has stated 
that the lease granted by Government to 
the plaintiff by the registered document 
dated September 30, 1921 has also consi- 
derable variations from the standard lease 
of renewal. There can therefore b= no 
doubt that the lease in the instant case 
has been a contractual one and its re- 
newal was as provided in clause (3) there- 
of and there was no statutory basis for a 
renewal or resettlement, 


8. The next question for determi- - 
nation Is whether in forming the opinion 
against the plaintiff the Board of Rerenue 
was acting judicially or the formation of 
an opinion was a pure ministerial o- ad- 
ministrative act. The Board was made by 
agreement the final authority to decide 
as to whether resettlement shoukd be 
given to the plaintiff. It cannot be said 
that the Board was required to act judi- 
cially to form its opinion on the bacis of 
objective tests. The function that was 
given to the Board to discharge was. in 
my opinion, a subjective satisfaction on 
the materials before it to dezide wh=ther 
the resettlement should be offered te the 
plaintiff or not. There could be no occa- 
sion for the Board to act judicially and it 
has not been contended before me nor 
averred in the plaint that the Board of 
Revenue was required to act judicaliy. 
The Board accordingly was required to 
consider, which it did, the claim oi the 
plaintiff to obtain a renewal of the lease ` 
as an administrative act. 


9. The scope oi the suit is thus 
narrowed to the consideration as to whe- 
ther there can be judicial review o! ad- 
ministrative acts under the provisions of 
a contract. The law on the question of 
judicial review of administrative acts 
under a statute was considered in case of 
the Hubli Electricity Co. Ltd. v. Prorince 
of Bombay, AIR 1949 PC 135, relied on 
by Mr. Das Gupta, where the revocation 
of licence to supply electricity by the 
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Government was impugned, Tt was ob- 
served: ; 

“Their Lordships are unable fo see 
that there is anything in the language of 
the sub-section (Section 4(1) (a) of the 
Electricity Act, IX of 1910) or in- the 
subject-matter to which it relates upon 
which te found the suggestion that the 
opinion of Government is to be subject 
to objective tests. In terms the relevant 
matter is the opinion of the Government— 
not the grounds on which the opinion is 
‘based. The language leaves no room for 
the relevance of a judicial examination as 
to the sufficiency of the grounds on which. 
the Government acted fn forming an 
opinion.” E 

In “Barium Chemicals Ltd. v, Com-~ 
pany Law Board’, AIR 1967 SC 295 it 
© vas observed as follows by Shelat J., in 
concurrence with the verdict of the courf, 

“Though an order passed in exercise 
cf power under a statute cannot be chal- 
Tenged on the ground of propriety or suffi- 
` ciency, it is liable to be quashed on the 
ground of mala fides, dishonesty or cor 
rupt purpose. Even if it is passed in good 
faith and with the best of intention to 
further the purpose of the legislation 
which confers the powers, since the au- 
thorty has to act In accordance with and 
Within the limits of that legislation, -its 
order can also be challenged if it is be- 
yond those limits or is passed on grounds 
extraneous to the legislation or if there 
are no grounds at all for passing ft or if 
the grounds are such that mo one can 
reasonably arrive at the opinion or satis- 
- faction requisite under the legislation 
In any one of these situations it can well 
be said that the authority did not honestly 
form its opinion or that in forming it, if 
rane not apply its mind to the relevant 


It was further observed: 


Therefore, the words, “reason to be- 
lieve” or “in the opinion of’ do not al- 
ways lead to the construction that the pro~ 
cess of entertaining “reason to believe” or 
‘the opinion” is‘an altogether subjectiv2 
process not lending itself even to a limit- 
ed scrutiny by the court that such “a rea- 
son to believe” or “opinion” was nct 
formed on relevant facts or within the 
limits or as Lord Radcliffe (in Liversidgs 
y. Anderson, 1941-3 All ER 338) and Lord 
Reid (in Ridge v. Baldwin, 1964 AC 46) 
called the restraints of the statute as an 
alternative safeguard to rules of natural 
eee where the function is administra- 


eE there must therefore exist circum- 
stances which in the opinion of the au- 
thority suggest what has been set out in 
sub-clauses (i). Gi) or (iii) (of sub-section 
(b) of Section 237 of the Companies Act, 
1956). . If it is shown that the circum- 
stances do not exist or that they are such 
that it is impossible for any one to form 
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an opinion therefrom suggestive of the 
aforesaid things, the opinion is challenge« 
able on the ground of non-application of 
mind or perversity or on the ground that 
it was formed on collateral grounds an 
was beyond the scope of the statute,” 


10. The scope of judicial review, 
of administrative orders passed under 
statutes, unless they violate constitutional 
rights, thus is cireumscribed within the 
limits prescribed by judicial decisions. It 
is thus settled that the orders cannot be 
challenged and interfered with by courts 
on grounds of propriety or sufficiency, 
They can be challenged only if they are 
beyond the limits of legislation, or passed 
on grounds that do not exist or on grounds 
extraneous or on grounds that no one 
could reasonably arrive at the opinion or 
satisfaction required by statute. Of course 
such orders could always be impugned on 
grounds of mala fides, dishonesty or cor- 
rupt practice, the burden of proof being 
or the party alleging it to the extent of 
its being reasonably probable. 


tt. We have already seen that 
there the power given to the Board in this 
case was not under any statute but under 
provisions of the lease. The principles 
enunciated above will therefore apply 
with relaxation in favour of the authority 
and in fact Mr. Das Gupta has contended 
that the plaintiff is not entitled to chal- 
lenge the decision of the Board who had 
been made by agreement the final arbiter 
about the resettlement of the lease. On 
the analogy of the above principles, it 
may be safely concluded that there can bef 
no judicial review of the order of Board 
unless such interference can be justified, 
if at all. by the grounds referred to above 


: Mr. Panda has strenuously 
contended that the appellate court has 
found that all allegations of breach of the 
terms and conditions of the lease are 
without foundation. Accordingly as due 
observance of the said terms and condi- 
tions were the objective tests, for renewal 
the conditions. did not exist which could 
entail the penalty on the plaintiff. It 
must however be rememebered that the 
civil court cannot sit on appeal and de- 
cide. for itself that there were no breaches 
of the terms the lease, as the jurisdic- 
tion for such determination subjectively 
lay solely on the Board provided the 
Board had before it the relevant circum- 
stances about the conduct of the plaintiff 
relating to the lease. From records it ap- 
pears that there were serious complaints 
by the villagers against the plaintiff in 
regard to his various acts on the lease 
hold land {exhibits D and D(1)) and on 
such complaints there were enquiries by 
the Colonization Kanungo (exhibits B, 
B(1))} as also by the Colonization Officer 
(exhibits B(3)) where breaches of -the 
terms of the lease as also acts detrimen~ 
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fal to the Interest of the tenants and 
state had been reported. The lower ap- 
‘pellate court discarded the reports kold- 
Ing the same as inadmissible and had ob- 
served that those facts should have been 
proved once again before the trial court. 
In my opinion the courts misdirected 
themselves tn thinking that those facts 
should be proved again în a Civil Court. 
As we have seen. there were sufficient 
circumstances as stated above for the 
Board to take a decision’ about the re- 
settlement of the lease. On the coma 


plaints and the reports it could no: be 


said there were no grounds or circum~ 
stances for passing the order or that the 
circumstances and grounds were such 


that no one can reasonably arrive at the. 


opinion or satisfaction arrived at by the 


‘Board. If once we find that there were 


grounds for the Board to come to the des 
cision it did arrive the propriety or suffi- 
ciency of the decision is no longer justici~ 
able by the court, except on the ground 
of mala fide, dishonesty or corrupt dure 
pose. 

43. As to the ground of mala fide 
there is practically no allegation against 
the Board of Revenue as such that it was 
guilty of any mala fide in passing the im- 
pugned order, The only allegations we 
find are that on account of the various 
‘claims made by the plaintiff against Szate, 
he incurred the displeasure of the S.D.O. 
of Diamond Harbour and the Collectar of 
24-Parganas who. it is alleged, wanted to 
harass him and deprive him of his legal 
right for renewal of the lease. As we 
have already stated there is not even any 
suggestion against the Board of Revenue 
being guilty of any mala fide motive or 
action and I am noi also prepared to hold 
that it was reasonable or probable for the 
Board of Revenue to be influenced by the 
Government officials in coming to its ceci- 
sion and nothing has been shown by the 
plaintiff to substantiate his case. Even 
the officials who are alleged to have been 
displeased with the plaintiff have not been 
stated by their names and the allegations 
are too vague to be seriously considered, 
I am therefore unable to place any reli~ 
ance on those allegations of the plaintiff 
and hold that there was no act of mala 
fide on the part of the Board of Revenue, 


14, 
ed above. the judgment under appeal can- 
not be sustained and must be set aside. 
Accordingly the appeal is allowed, 
judgment and decree of the appellate 
court is set aside, those of the trial court 
are restored. though on different reasons 
and the plaintiff’s suit is dismissed. In 
the circumstances, the parties will bear 
their own costs In this appeal. 

= 15. Leave under clause 15 of the 
Letters Patent is prayed for and is granted. 
: Appeal allowed, 
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In view of my findings as stat- 
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___ Hindusthan General Insurance Society, 
Ltd.. ‘Appellant v, Punam Chand Ckhajar, 
Respondent. 

A. F, O. D, No. 589 of 1962, D/- 29-9- 
1970. , 

Contract ‘Act (1872), Section 19 
Explanation — The insurer cannot avoid 
a contract of insurance containing misre- 
presentations not about material facts. 


_ A contract of insurance is a contract 
uberrima fides, and every fact of meteria- 
lity must be disclosed: otherwise there is 
good ground for rescission of the comtract, 
and if there are any misstatements o- sup- 
pression of material facts, the policy can 
be called in question AIF, 1962- Assam 
65 and AIR, 1960 Cal 696, Rel on. 

(Para 7) 
One S. booked a consignment of tea-—= 
Plaintiff was the endorsee of the Reilway. 
receipt. The consignment was irsured 
with the defendant. According tc the 
policy and the proposal form the consign- 
ment was regarding Pekoe dust tea buf 
in fact it was found to contain orcinary 
dust tea. The plaintiff was. however, nof 
aware of this fact. There was noth.ng to 
show that it was necessary for the pro- 
poser to mention the particular brand or 
quality of tea while making the proposal 
for insurance. As the form stocd, it 
would quite suffice even if the proposer 
had simply mentioned ‘tea’ and nathing 
else. The proposal form also did nct call 
upon the proposer to mention the price 
or the value of the goods sought to 5e in- 
sured with the defendant. l 


Heid that the quality of the = or 


‘its real value had nothing to do with the 


issue of the policy and the mention of the 
fact that it was Pekoe Dust tea was a 
gratuitous one and the misrepresenzation 
would not be on a material point a- all, 
and the defendant would not, ther=fore, 
be entitled to rely on this misreprecenta- 
tion to impeach the contract which ft had 
entered into. i (Para 7) 


Cases Referred: Chronological Paras 
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point that arises for determination in tl 
eppeal is as to whether a contract of in- 
surance is liable to be avoided by the in- 
surer on account of the fact that there has 
been a misrepresentation with regard to 
the quality of the goods insured. 


2. . M/s. Sova Chand Fushraj of 
Jalpaiguri booked a consignment consist- 
ing of 38 double gunny bags said to con- 
tain Pekoe Dust Tea weighing 68 maunds 
$35 seers under Invoice No. 4 R. R. No. 
A 102241 dated the 10th February, 1952 at 
the Jalpaiguri Railway Station on the 
North Eastern Railway for carriage to 
and delivery at Chitpore, a station on the 
East Indian Railway. The plaintiff claim- 
ed to be an endorsee of the Railway Re- 
ceipt for valuable consideration and ad- 
mittedly this consignment was insured by 


him, with the defendant Insurance 
Society, hereinafter referred as the 


Society, under policy M. J. 5138 dated 
the 20th February, 1952- and it covered 
all risks including theft, pilferage, non- 
delivery ete. The sum insured for was 
Rupees 14,000-and Rupees 70 as the pre- 
‘mium due thereon was duly accepted and 
receipted by the defendant Society. The 
consignment did not reach in time and so 
the Society on behalf of the plaintiff car- 
ried on correspondence with the Railways. 
Some months thereafter an intimation wa3 
sent by the Railways to the effect that 
the goods had arrived, and the plaintiff, 
accompanied by the lawyer of the 
Society, called at Chitpore Railway Sta- 
tion, and it was found that the consign- 
ment offered was not the consignment 
booked. The plaintiff thereupon refused 
to accept it, and admittedly, at the in- 
stance of the Society, a suit was institut. 
ed against the Railways for compensa- 
tion. for non-delivery of the goods. This 
suit was registered as Money Suit Ne. 
08 of 1953 in the Sixth Court of the Suba 
ordinate Judge at Alipore. The Rail- 
ways contested the suit alleging inter 
alia that the consignment was not of 
Pekoe Dust. The learned Subordinate 
Judge, on the evidence, came to the con- 
clusion that it was ordinary dust tea 
which had been booked and not Pekoe 
Dust, that the consignment which was 
offered was not the consignment which 
had been booked, and found the value of 
fhe consignment at the rate of Rs. 1/9/- 
per pound and valued the campensation 
for the consignment at Rs. 8593/12/-. 
After deducting the freight therefrom, 
. he learned Judge found that a sum of 


Rs. 8,422/- would be due from the Rail- 
ways to the plaintiff as compensation for 
non-delivery of the consignment booked 
and decreed the suit in part for the above 
sum with proportionate costs thereon 
{Ext. E). During the pendency of this 
Money Suit against the Railways, the 
plaintiff filed the instant suit against the 
Society claiming the sum of Rs. 14,000/- 
from it together with a sum of Rs. 3,360/~ 
by way of ‘interest at 8 per cent. The 
Society denied this liability. But the 
learned Judge held that the Society’ was 
liable and as admittedly a sum of Rupees 
9,356.78 was received by the plaintiff from 
the defendant, decreed the suit in part for 
the balance namely for the sum of 
Rupees 4,643.22. The learned Judge 
allowed interest at the rate of 4 per cent, 
and reduced the claim on account of inte- 
Test to Rs. 1,680/-. The result, ‘therefore, 
was that he passed ‘a decree in favour of 
the plaintiff for the sum of Rs. 6,323.22 
with full costs. 

3. Against this judgment and 
decree the Society has filed this appeal, 
and on its behalf, Mr. S. K. Lahiri,- 
learned Advocate appearing for it sub- 
mits that as the contract of insurance 
was in respect of Pekoe Dust Tea, 
whereas as a matter of fact . ordinary 
dust tea had been booked, there has been 
& misrepresentation, and the contract is 
liable to be avoided by the Society. and, 
accordingly, the Society would not be 
liable for any sum to the plaintiff. 

4, The first point. in this con- 
nection that arises for determination is 
as to whether the consignment in ques- 
tion contained Pekoe Dust or ordi 
dust tea. If it did contain Pekoe Dust 
Tea, the defendant’s liability would be 
there and cannot be avoided. If it was 
ordinary dust tea which had been book- 
ed, a further question would arise as to- 
whether in the circumstances of this case, 
the Society would be entitled to cancel 
this contract of insurance. We have al- 
ready mentioned that according to the 
Insurance Policy t. C} and the 
Proposal Form (Ext. B). the consignment 
which was insured was Pekoe Dust Tea. 


. 5. There can be no doubt of the 
fact, that, prima facie, in view of the 
contract of insurance and the proposal 
form as also the Railway Receipt, the 
onus would be entirely on the defendant 


-Society to prove that what was booked 


was ordinary dust tea. Mr. Lahiri on 
behalf of the appellant relies on the 
judgment in Money Suit No. 18 cf 1953 
to show ‘that the consignment did. actual- 
Ty contain ordinary dust tea and nof 
Pekoe Dust Tea. We have read the 
fudgment carefully and we agree with 
Mr. Lahiri that the consignment in ques~ 
tion did contain only. ordinary dust tea 
as was found by the learned trial Judge 
in Money Suit No. 18 of 1953. In this 
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suit also the plaintiff did not examine 
any witness to show that Pekoe Dust 
Tea had been booked. The judgmert in 
Money Suit No. 18 of 1953 would cer- 
tainly bind the plaintiff and the Bail- 
ways, and possibly also the defeniant 
Society, inasmuch as the evidence 15 
undisputed that whatever was possible 
to be done in that suit on behalf of the 
present plaintiff was done by the 
Society itself. We have, therefore, to 
come to this conclusion that the consign- 
ment in question contained ordinary Just 
tea and not Pekoe Dust Tea and that ac- 
tually there has been a misrepresedta- 
tion regarding the quality of the gcods, 
both in the proposal form as also in the 
Policy of Insurance. 

6. Mr. Amarendra Mohan Mitra, 
learned Advocate: appearing for the res- 
pondent, submits that even if there was 
any misrepresentation, it was not cone 
wilfully by the plaintiff and that the 
plaintiff had no knowledge of the quzlity 
of the article which had actually been 
booked. In spite of the evidence of the 


plaintiff, we are satisfied from the =vi-- 


dence that the consignment had teen 
booked by M/s. Sova Chand Fushraj and 
.not by the plaintiff, and, in the circumst- 
ances, the plaintiff is entitled to get the 
benefit of doubt in this respect, or, in 
other words, the evidence does not show 
conclusively that the plaintiff was avare 
of the fact that ordinary dust tea had 
been booked. In this connection it 
should also be noted that both in Money 
Suit No. 18 of 1953 and also in this cuit, 
the trial courts found that the plairtiff 
was an endorsee for valuable considera- 
tion or, in other words, that he pail a 
sum of 14,000/- for it. It is a matter of 
common ground that ordinary dust tea 
could not be valued so much. That would 
also show that the plaintiff was not aware 
exactly of what was in the particular 
consignment in question. The conclus_on, 
therefore, is that there has been a mis- 
representation of the quality of the 
goods at the time cf the insurance, and 
there has not been any fraud on the 
part of the plaintiff in this respect. 

T. Mr. Mitra contends thaf in 
view of this finding, the Society waud 
not be entitled to. avoid the contract of 
insurance as it is only in a case of fraud 
in respect of policy of insurance, that 
it can be avoided and not otherwise, 
Mr. Lahiri, on the other hand, subnsits 
that this misrepresentation regarding the 
quality of the goods is sufficient by it- 
self to entitle the Society to treat the con- 
tract as cancelled. In cur view each 
party has put fits case in very wide terms 
and the truth, as usual, would lie in e- 
tween. A-contract of insurance is none 
theless a contract and tke provisions of 
the Contract Act of 1872 would apply to 
such a contract, The Marine Insurance 
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Act which had come into operation on 
1-8-1963 would not obviously app-y to 
this Contract. Under Section 19 ef the 
Contract Act an agreement is -voaidable 
at the option of the party whose censent 
to the agreement was caused by coer- 
cion, fraud or misrepresentation. [t is 
clear, therefore, from this Section that 
the Society is entitled to avoid a con- 
tract in ease its consent was causel by 
misrepresentation At the same time it 
cannot be stated that every mis-epre- 
sentation would render the ccatract 
liable to be cancelled. That would be 
clear from the Explanation to Section 
19. Under this Explanation a fraud or 
misrepresentation which ‘did not cause 

e consent to a contract of the party on 
whom such fraud was practised, cr to 
whom such a misrepresentation ‘was 
made, does not render a contract void- 
able. The phraseology of Section 19 
would also indicate that. It is only in 
ease where the consent had been caused 


by misrepresentation that it car be 
avoided. Of course a contract of msur- 
ance is a contract uberrima fides, and 
every fact of materiality must be dis- 
closed, otherwise there is good ground 
for rescission of the contract, and if there 
are any misstatements or suppression of 
material facts, the policy can be called 
in question, (vide New India Assurance 
Co. Ltd. v. Sulochana Chowdharani, 
AIR 1962 Assam 65). “There must be 


‘utmost good faith on the part of the as- 


sured. This imposes a duty and am ob- 
ligation on the assured to make = full 
disclosure of all material facts which 
would affect the mind of the insurer 
whether to accept the risk or not, and 
cn what terms. The duty is to disclose 
material facts only. A fact which E the 
subject-matter of a question in the pro- 
posal which. the assured is requirec to 
answer must be considered to be a mate- 
rial fact, so that a false answer will viti- 
ate the policy in terms of the cortracté 
itself. But a fact may be a material fact, 
even though it is not the subject-matter 
of a question in the proposal, if the 
knowledge of that fact will affect the 
mind of an ordinary insurer to a2cept 
the risk. If it is so, it is a material fact 
and non-disclosure or concealmen: 0% 
such a material fact will avoid the policy, 
even though there is no fraud and the 
concealment is Innocent.” {vide Rohini? 
Nandan Goswami v. Ocean Accident and 
Guarantee Corporation Ltd.. AIR 1260 
Cal 696 at page 700). Incidentally this 
decision would also negative the plea 
raised by Mr. Mitter to the effect that 
it is only when fraud is proved or the 

part of the assured, that a contract can 
be avoided. It is clear, therefore, from 
the decisions referred to above, that if gs 
not each and every misrepresentatio 

which would render a contract of insure 
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ance liable to be avoided. But if the mis~ 
representation is on a material fact, only 
then, it can be questioned, Now whaf 
would be a material fact would depend 
on the facts and circumstances of the par- 
icular case. In the Calcutta case refer- 
red to above. it has been laid down that 
it would be a material fact if the know- 
ledge of that fact would affect the mind 
of an ordinary insurer to accept the risk, 
or in other words, the insurer would not 
have taken the risk if that had been with- 
in his own knowledge, The question in 
that case which has to be asked is, as ta 
whether, if the insurer had known that 
the goods in question were ordinary dust 
tea, would it have accepted the risk for 
the sum of Ruppes 14.000/-2 The answer 
to this question can only be found from 
the facts and circumstances of this case. 
The proposal form as also the Policy of 
Insurance, have been made exhibits in 
this particular case. The proposal form 
is Ext. B. It is in the printed form of 
the Society and the relevant columns are 
Marks, Number, Goods, Amount. It 
should be noted that there is no column 
for showing the quality of the goods, or, 
even the price thereof, There is nothing 
to show that it was necessary for the in~ 
surer (sic proposer?) to mention the: par- 
ticular brand or quality. of tea while 
making the proposal for insurance, As 
the form stands, it would quite suffice 
even if the proposer had simply mention- 
ed “tea” and nothing else. Lahiri 
on behalf of the Society has contended 
that the price of tea has been over valu- 
ed and even first class tea would cos? 
much less. That may be a fact. But if 
being a valued policy, the Society is not 
entitled to challenge the valuation there- 
of. As a matter of fact, we do not find 
that the proper price of the goods sought 
to be insured, has got anything, so to say, 
to do with the ‘amount for which it is 
insured, The proposal form, does not, 
as we have already indicated, call upon 
the proposer to mention the price or the 
value of the goods sought to be insured 
with the defendant Society. Moreover, 
it was quite easy-for the Society to find 
out the price of best quality tea in the 
market as everything was done by _ the 
Society’s Agent at Jalpaiguri which is 
the centre of tea industries in North 
Bengal Even in the written statement 
it has not been stated that the contract 
is Hable to be set aside or cancelled be- 
cause the tea which had been booked was 
not Pekoe Dust Tea but ordinary tea, and 
that if the Society had been aware of 
that, it would not have insured the con- 


signment for the sum of Rupees 14,000/~.. 


(When the. original written statement was 
filed the money suit against the Rail- 
ways was pending and, therefore, it can 
be understood that the Society had fo 
leave it a bit vague and could not fake 
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a firm stand on the point, But it appears 
that after the suit against’ the Railways 
had been decreed, the Society filed ad- 
ditional written statement and even then 
the point which we have referred to 
above and which would be the most vital 
point In this case, had not been taken. 
The evidence adduced also does not 
show that the Society’s consent had been 
obtained by this misrepresentation, or, 
in other words, that the Society would 
not have agreed to insure the consign- 
ment for the sum of Rupees 14,000/- if 
at had been aware of the fact that it 
contained only ordinary dust tea, There 
has been a prolonged correspondence be- 
tween the parties regarding the liability, 
of the Society to the plaintiff, and no 
such point appears to have been taken, 
The Society satisfied itself by- examin- 
ing. Mr. Das Gupta, its Branch Secre- 
tary at Jalpaiguri Mr. Das Gupta was 
the gentleman who did everything for 
the Society in connection with the issue 
of this policy or the subsequent prosecu- 
tion of the suit against the Railways, or 
the , correspondence on behalf of the 
Society. He nowhere has stated that he 
would not have agreed to issue this 
policy if he had knovm that it contained . 
ordinary dust tea. Taking into account 
all these facts and circumstances, we are 
of opinion that. the quality of the tea or 
its real value had nothing to. do with 
the issue of this policy. and the mention 
of the fact that it was Pekoe Dust 
Tea was a gratuitous one, having been, 
so to say, taken bodily out of the rail- 
way Teceip= In this view of the matter 
the misrepresentation would not be on a 
material point at all, and the Society 
would not therefore, be entitled to rely 
on this misrepresentation to impeach the 
contract it had entered into, The Society 
had accepted the premium, issued -the 
policy, and it is a matter of common 
knowledge that there is always an ele- 
ment of risk in an insurance policy for 
the. insurer, and, if, in this particular 
case, the risk has materialised, the Society 
can make no grievance of it. 


„8. _ Mhe result: is tha? we agree 
with the findings of the learned trial 
Judge and hold that the Society cannot 
avoid this contract and that the suit has 
been rightly decreed. The appeal, there- 
fore, fails and is dismissed. Each party, . 
will bear its own costs‘in this Court, 


9. Eefore we.conclude we ‘must 
place ‘on. record our appreciation of the 
Services rendered to us by the Jearned 
Counsel on either side and their juniors, - 

SALIL KUMAR DATTA, J.:— 10, 
T agree that the appeal fails and should 
be dismissed as proposed by my learned 
brother. I would however add a few 
words in support of the decision we have 
come fo, 
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11, The suit was for recovery of 
money covered by transit insurance 
policy issued by the defendant in respect 
of a consignment of Pekce .dust teas. 
The facts of the case have been stated 
in elaborate details in the judgment’ of 
my learned brother. There is anc can 
be no dispute that the relation between 
the parties is governed, in absenze of 
any codified law, by the provisions of 
the Contract Act, 1872, It may be men- 
tioned here that insurance law in this 
respect was since codified by the Marine 
Insurance Act. 1963, which has come in 
force on August 1, 1963 and covers land 
risks. Under its Section 19, it is provid- 
ed that a contract of marine insurance 
is based upon the utmost good faith 
which if not observed by either party, 
may be avoided by the other party. In 
Section 20, the assured. is requirel to 
disclose to the insurer. before the con- 
tract is concluded, every material cir- 
cumstance known to the assured and 
he is to be deemed to know every cir- 
cumstance which, in ordinary course of 
business, ought to be known to him an 
if the assured fails to make-the disclo- 
sure the insurer may evoid the cortract. 
It is also provided inter alia that avery 
circumstance is material which would 
influence the judgment of a prudert in- 
surer in fixing the premium or determin- 
ing whether he will take the risk. 


12. On the principles about dis- 
closure and representation as laid Jown 
in the said Act. Mr. Siti Kantha. Lahiri, 
the learned Advocate for’ the defendant 
insurer, the appellant before us, con- 
tended that the plaintiff assured made a 
misrepresentation about the quality of 
foods as Pekoe dust tea while it wes in 
fact dust tea as faund in the suit filed by 
the assured against the railways ard on 
the basis of such representation the risk 
was taken and policy was issued. As the 
representation was untrue, which was 
the basis of the contract the insurec was 
entitled to avoid the contract unde: the 
above principles or even. under Section 
19 of the Contract Act 


13. It is obvious that the provi- 
sions of the Marine Insurance Act. 1963, 
have no application to this case but even 
then similar: provisions are also cortain- 
ed in Section 19 of the Contract “Act 
which is as-follows: ` 


"19, Voidability of agreements ~with- 
out free consent.— When consent t an 
agreement is caused by coercion, fraud or 
misrepresentation, the agreement is a con- 
tract voidable at the option of the: party 


whose consent wes so caused. A party 


to a ‘contract, whose consent was ceused 

by fraud or misrepresentation, may, - 

he thinks fit, insist that the contract 

shall be performed, and that he shail be 

put in the position in: which he would 
1971 Cal./19 VII C—~23 
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ae been if the Bepreeentatons made 
| been true, 
* . a l 

Pane ae fraud or mésrepre<« 
sentation which did not cause . the con~ 
sent to a contract of the party on whom 
such fraud was practised, or to whom 
such misrepresentation was made, does 
not render a contract voidable.” 

There can be no doubt again that 
the finding in the suit against tke Fe 
ways that ordinary dust teas amd not 
pekoe dust teas were despatched is bind~- 
ing on the plaintiff assured and we are 
not in a position to accept the onten- 
tion of Mr. Amarendra Mohan Micra, -the 
learned counsel for the plaintiff -espon- 
dent, to the contrary. Even at thə hear- 
ing of the present suit, no evidemce has 
been adduced by the plaintiff to estab- 
lish that pekoe dust teas were despatch- 
ed by the Railway receipt coverirg the 
consignment which formed the subject- 
matter of the risk under the policy, 
None the less, we also do not find any 
evidence that the assured was aware, 
before he made the representation to the 
insured, that the consignment was not 
pekoe dust teas but ordinary dust teas, 
The plaintiff respondent may tkerefore 
be acquitted of any charge of fraudulent 
misrepresentation to the insurer though 


"as a prudent business men he should 


have known the fact that teas in dispute 
covered by the railway receipt were not 
pekoe dust- teas as represented. l 

14. The question of the reoresen< 
tation being fraudulent cr innocent has 
little bearing on the voidebility >f con- 
tract under Section 19. It was observed 
in Mithoolal Nayak v. Life Insuranze Cor- 
oon of India, AIR 1962 EC 814 

a nena: 

"The principle underlying the Ex- 
planation to Sec. 19 of the Contract Act 
is that a false representation, whether 
fraudulent or innocent, is irrelevant if 
it has not induced the party to whom it 
is made to act upon it by enteriag into 
a contract.” 

According to the explanation ~o Sec- 
tion 19 of the Contract Act, a misre- 
presentation which does not cause the 
consent to a contract of the party on 
whom such ‘misrepresentation is made, 
does not render a contract voidable, The 
relevant factor for consideration :s thus 
whether the misrepresentation wes on 
any material facts which had a Bearing 
on the risk undertaken by the insurer, 


‘It is settled Jaw that a contract of in- 


surance is contract uberrima fides and 
there must be utmost good faith on the 
part of the assured, imposing an obliga- 
tion on the assured to disclose all mate- 
rial facts which would affect the mind 
of the insurer to take at all the risk and 


if so on what terms. As was okserved 


in Dawsons Ltd. v. Bonnin, (1922! 2 AC . 
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413, every fact would be a material fact 
which would if known reasonably affect 
the mind of a. prudent and experienced 
. insurer in deciding whether they would 
accept the risk or in fixing the amount 
of premium to be charged or the condi- 
tions: of such 
Nandan .v. Ocean Accident and Guaran- 
tee Corporation Ltd., AIR 1960 Cal 696, 
it was observed: 

"Whether a particular fact is mate- 
tial depends upon the circumstances of 
a particular case. Evidence of materia- 
lity is not always necessary. Materiality 
of a particular -fact may be obvious from 
its very nature. The test to determine 


materiality is whether the fact has any 


bearing on the risk undertaken by -the 
insurer. If the fact has any bearing on 
the risk it is a material fact, if not it 
is immaterial” 

15. On the above anane we 
shall have to consider ‘in this case whe- 
ther the non-disclosure of dust teas in 
place of pekoe dust teas had any bear- 
Eng on the risk undertaken by the in- 
surer. On the materials as also on the 
evidence of the plaintiff, it appears that 
the risk was undertaken by imsurer on 
the representation that the consignment 
was of pekoe dust tea. It however does 


not appear on the materials that the. 


quality of tea had anything to do with 
the ‘acceptance of the risk. In fact on 
the printed proposal form for insurance 
.fssued by the insurer there is no space 
or column -for mentioning the quality of 


article to be insured. The proposal con-. 


tains columns for mark and: number of 


goods and also the value given by the 


assured on the basis whereof the pre- 
mium was calculated and paid. There is 
therefore no escape from the conclu- 
sion that the insurer was concerned only 
with the goods and the number and the 
value thereof only for purposes of pre- 
mium and the quality of teas or the non- 
disclosure of teas as being of ordinary 
dust. quality had no bearing on the ac- 


ceptance of the risk. If we turn to the’ 


evidence adduced by the insurer we 
search in vain for any evidence oral or 


documentary to the effect that the said _ 


misrepresentation induced the insurer 
to accept the risk and. caused its con- 
sent. If again we turn to pleadings, 
there is no averment in the written 
statement filed. by insurer that but for 
such representation the risk was accept- 
ed by it and otherwise the insurer would 


not have consented to the contract of in- © 


surance. The averments made in para- 


graph 8 of the written statement are not. 


sufficient to impeach the contract for the 
purposes of its avoidance. There _is 
again no issue on the question of the in- 


sured's claim for avoidance of the con-. 
tract on the ground of | misrepresenta-.- 


. tion. It-is, therefore, not possible to àc- 


In re, Birla Janxalyan Trust 


acceptance. In Rohint 


_ interested in trust. 


end 


A.LE. 


cept the contentions of the insurer ap= 
rellant that it is entitled to avoid the 


contract for concealment of a fact which . 


Fad no bearing on the insurer in accept- 
ing the 

16. The quantum of money te 
which the assured is entitled under ths 
rolicy has also been disputed by the 
insurer, relying on the decisions in 
Chandmull Jain v. General Insurance 
Society Ltd, 63 Cal WN 367 = (AIR 
1959 Cal 558). It was contended on the 
tasis of the above decision that the as- 
sured must establish the actual loss suf- 
f=red by him before a decree can be pass- 
ed in his favour. In the above case, the 
tolicies which were against fire and 
cther risks were not valued ones. ` Ac- 
cordingly the principles laid down there~ 
in have no application in the present 
case, A contract of Marine Insurance 
is an agreement whereby: the insurer 
undertakes to indemnify the assured in 
the manner and to the extent thereby 
greed against losses in’ transit. The 
terms have been embodied in the policy 
which is valued. at Rupees 14,000/. as 
the amount of indemnity and the insured 
thereby agreed to indemnify the assured 
to the extent of the value of the policy 
end there can be, as it appears, no plea 
to defeat the claim on ground of exces- 
sive valuation for valued policies, . The 
insured in view of: the loss oL the goods 
tas therefore to indemnify the assured 
in the present case to the extent of the 
value of the policy less the amount 
received from railways -for non-delivery, 
There is therefore no substance in this 
contention of the appellant. 

17 I agree that the appeal in the 
dismissed with- 


Appeal dismissed, 


circumstances should be 
cut costs as proposed. 


AIR 1971 CALCUTTA 299 (V. 58 C 60) 
S. C. GHOSE, J. 


In the matter of Birla J. ankalyan 
Trust, Applicant. 


Matter No. 507 of 1970, D/- 18-9- 


70. 

Charitable and Religious Trusts Act 
(1920). Seetion 7 — While seeking Courts 
cpinion as to whether certain shares be- 
longing to trust in eertain Companies 
mean “fund” within Section 13 (2) (h) as 
emended by Finance Act, 1976, the In- 
come-tax Officer cannot be in any way 
He cannot therefore 
ke served with notices of application: for 
cpinion sought —— {(X-Ref.: Charitable 

Religious Trusts Act (1920), Section 
$3 (2) (h).) - (Para 13) 
Cases Referred: ' Chronological Padas 
(1949) AIR 1949 Cal 462 (V 36), 

In re Akshoy K. Ghose l 
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(1940) AIR 1940 PC 7 V 27 = 

¿i 67 Ind App 1, Babu Bhagwandin 
v. Gir Har Saroop 

(1919) 1919-2 Ch 58 = 88 LJ Ch 209, 
Wragg v. Palmer 


- ORDEB:—This is — appLcation 
made by the Trustees of ae Birla Jan- 
'kalyan trust constituted by a deed of 
settlement dated March 13, 1964, as re- 
ctified by the supplementary deed dated 
January 6. 1965. inter alia for an opinion 
or advice or direction under Seccion 7 
of the Charitable and Religious Trusts 
Act, 1920. in respect of the holding of 
the said Trust in Jiyajeerao Cotton Mills 
Ltd., and Pilani Investment Corpcration 
Lid. specially as to what steps should be 
taken by the Trustees with regard to 
the said shares in the said two compa- 
nies. . 

2. The application has been made 
under Section 7 of the Charitable and 
Religious Trusts Act. Notice of this ap- 
plication was directed to be given upon 
the Income-tax Officer. “B” Ward, Com- 
panies Dist. I, Calcutta, and Commis-< 
sioner. of ‘Income-tax, West Bengal I. 


3. The said Trust was esteblish- 
ed by a deed of settlement dated March 
13, 1964, by one J. K Birla since daceas- 
ed for public Charitable purposes. The 
office of the said Trust is situate az 8-A, 
Chowringhee Place. within the jurisdic- 
tion of this Court. The objects anc pur- 
poses of the said Trust are inter ala ad- 
vancement of education, learning re- 
gearch and culture by inter alia. establi- 
shing schools, colleges, libraries, reading 
Tooms, etc, as well as rendering help to 
poor students, giving medical relief to 
people as well as relief to poor by bund- 
ing or granting aid to orphanages. poor 
houses, etc. 


4, By and under the said deed of 
trust a sum of Rupees 1,000/- was con- 
veyed to the trustees as trust fund for 
carrying out the aforesaid obieccs. of 
trust. The said deed of settlemen: was 
rectified by a supplementary deed dated 
January 6, 1965. 

5. In or ebout March, 1964, the 
trustees by virtue of express power con- 
ferred upon them by the said deed of 
Trust received by way of donation chares 
in various Joint Stock Companies of the 
face value of Rupees 61.21,670/- from 
Raja Baldeodas’ Birla, Santati-Khosh, 
Subsequently the trustees received Equity 
Shares in Gwalior Rayon Silk Marufac- 
turing (Weaving} Co. Ltd., by way of 
bonus in respect of shares received and 
‘held by the trustees for the purpcse of 
the trust. The said trust derived con- 


siderable income in the form of dividend * 


in respect of the said shares. As a 
matter of fact between 1964 and 1970 
the trustees received diverse -amounts 
every ` year varying from -Rupees 


In re, Birla Jankalyen Trust (Ghose J.} 


[Prs.. 1-7} Zal. 291 


456,057.75 P. to .Rs. 824.497.75 P. as 
dividend in respect of the said shares 
The trustees have been applving ihe said 
income for preservation, repairs. renova- 
tion of architectural and archaeological 
works. running dispensaries, givirg relies 
to drought and flood affected pecple and 
granting stipends to students as -vell ag 
professors y 

6. The f{ncome of the said. trust 
Is exempted under Section 11 of the 
Income-tax Act, 1961 (hereinafter: men- 
tioned as the Act) from paying income- 
tax, in view of the fact that the said 
trust was and is wholly for Ckaritable 
or religious purposes. - 

T. By the Finance Act, 1970. the 
provisions of Section 11 of the smid Act 
were amended and Section 13 of -he said 
Act was substituted by a new section 
The relevant portions of the sati new 
Section 13 which shall come into effect 
from ist April, 1971, are set out here- 
under :— 

13 (1) Nothing contained in Section 
11 shall operate so as to exclude from 
the total income of the previous year of 
the person in receipt thereof— 


a orn baa ese sve age #0060 doe ane e-a cou oot 


so vos erza fF gës pag OF5 OFF s-a FES OF 


(e) in the case of a trust for charitable 
or religious purposes or a charikable or 
relaps institution. any income tLereof— 

ł epa eae: oF 860 een £960 ong see e + ove 890b 

(ii) if any part of such inecme of 
any property of the trust or institution 


(whenever created or established) is dur- 


ing the previous year used or applied, 
directly or indirectly for the benefit of 
any person referred to in sub-section (3) 
(2) Without prejudice to the xenera- 
lity of the provisions of clause - (c) of 
sub-section (1), the income or tae pro- 
perty of the -trust or the institution of 
any part of such income or p-operty, 
shall for the purposes of that cleuse, be 
deemed to have been used or applied 
for the benefit of a person referred to 
in sub-section (3)— 
‘(a een see Qoae eon Gee Ghee Cae e840 O-8 Coe tot 
(e eso oa” Oto tvo Hae aae qoh gay pe ees ete 
( pee age eee ees eee eee ae eno out seus. See 
e spv wes Gee 696 aoe eee voë S66 Sum see eoe 
g aes? t:e aoe yso 8832 #46¢C¢ wee £4 2e¢ oif 
(h) if any funds of the trust. or in- 
stitution are, or continue to remain in- 
vested for any period during the rrevious 
year -(not being a period before the ist 
day of January, 1971) in any comern in 
which any person referred to in sub-sec- 
tion (3) has a substantial interest 
{3) The persons referred to in Cl. (o 
of sub-section (1) and sub-section (2) are 
the ae namely :— 
Al. seu. wes 
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(d) Any relative of any such author, 
founder. person or member as aforesaid, 

(4) Notwithstanding anything con- 
fained in clause (c) of sub-section (1). in 
a case where the aggregate of the funds 
of the trust or institution interested in 
a concern in which any person referred 
to in sub-section (3) has a substantial 
Interest, does not exceed five per cent. 
of the capital of that concern, the exemp- 
tion under Section 41 shall not be denied 
in relation to any income other. than the 
Income arising to the trust or the institu- 
tion from such investment, by reason 
oniy that the moneys of the trust or the 
institution have been invested in a con- 
cern in which such person has a sub= 
stantial interest. 

8. It is admitted thaf the rela- 
tives of author or founder of the said 
trust have substantial interest exceeding 
five per cent. of the Capital within the 
meaning of Section 13 of the said Act 
quoted above in Jiyajeerao Cotton Mills 
Ltd., and Pilani Investment Corporation 
Ltd. In the said concerns the said re- 
latives of the author or founder of the 
said trust own shares other than shares 
entitled to a fixed rate of dividend car- 
rying more than 20 per. cent. of the 
voting power, 

9. -Thus if it is held that the said 
shares are “funds”, of the said Trust the 
substantial income derived by the . trust 
in the form of dividend of the said 


shares as mentioned hereinabove will be- - 


come liable to be assessed to income-tax. 


10. So the trustees have applied 
for the opinion of the Court as to whe- 
ther the said shares belonging to the 
trust in the aforesaid companies of 
Jiyajeerao Cotton Mills Ltd. and Pilani 
Investment Corporation Ltd.. may mean 
“fond” in the aforesaid clause (h) of 
ot ies (2) of Section 113: as substitut- 
e 


11. Section 7 of the Charitable 
and Religious Trusts Act. 1920 (Act XIV, 
of 1920) provides as follows:— 


Section 7—“(1) Save as hereinafter 
- provided in this Act. any trustee of an 
express or constructive trust created or 
existing for a public purpose of a charit- 
able or religious nature may apply by 
petition to the Court. within the local 
limits of whose jurisdiction any substan- 
tial part of the subject-matter of the 
trust is situate. for the opinion, advice or 
direction of the Court on any question 
affecting the management or adminis- 
tration of the trust property and the 
Court shall give its ‘opinion, advice or 
direction, as the case may be.. thereon: 

Provided that the Court shall nof 
be bound to give such opinion advice or 
direction on any question which it con- 
siders to be a question not proper for 
summary disposal. 
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(2) The Court, on a petition under 
sub-section (1), may aiher give jts opi- 
nion, advice or direction thereon forth- 
with, or fix a date for the hearing of 
the petition and may direct a copy there- 
of,. together with notice of the date so 
fixed, to be served on such of the rer- 
sons interested in the trust, or to be 
published for information in such manner, 
as it thinks fit. . 
:. °(3) On any date fixed under sub- 
section (2) or on any subsequent - cate 
to which the hearing may be adjourned, 
Court, before giving: any opinion, 


. advice or direction, shall afford a rea- 


sonable opportunity oi being heard to all 
persons appearing in connection — with 
the petition, 


(4) A trustee stating in good faith 
the facts of any matier relating to the 
trust in a petition under sub-section (1), 
and acting upon the opinion, advice or 
direction of the’ Court given thereon 
shall be deemed, as far as his own res- 
ponsibility is concerned, to have dis- 
charged his duty as such trustee in the 
matter in respect of which the petition 
was mader 


12. The said Section. 7 entitles a 
trustee to apply for the direction, advice 
or opinion of the Court with regard to 
the- management or ‘administration of 
the trust property where the trust- is a 
public charitable or religious trust. 


“Under sub-section (2) cf the said Section 


7 directions were obtained for services 
upon the Income-tax Officer, "B” Ward, 


' Companies”: . Dist. I. as well as the Com- 


missioner of Income-tax West Bengal L 
The proviso to sub-section (1)- of the 


, said section lays down that the court 


will refuse to consider the matter if the 
questions involved in the matter in which 
its advice or opinion has been sought, are 
not capable of summary disposal, 


13. The Jncome-tax Officer, ‘B’ 
Ward, Companies’ Dist. I, or the Com- 
missioner. of Income-tax, West Bengal I 
are in no way connected with the sald 
trust. The persons interested ‘within 
the meaning of sub-section (2) must be 
interested either as a beneficiary or as a 
trustee or as the representative of the 
founder or settlor. Sub-section (1) of 
seid Section 7 confers the right upon any 
one of the trustees to apply under sub- 
section (1) of. the: said section Thus 
either of the trustees, if there be - more 
than one, is entitled to.apply. The. In- 
come-tax Officer who may have a statu- 
tory right to impose and levy statutory 
obligations upon the income of the trust 
and assess: such income to income-tax 


‘cannot, in my opinion be in any . way 


interested in the trust. Thus the res- 
pondent, Income-tax Officer, “B” Ward, 
Companies’ Dist. I and Commissioner of 


Income-tax, West Bengal I, could not 
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be served with notices of this applica- 
tion and they must be dismissed from 
this application. 


14. By this application, the ` ‘trus- 


fees, it appears, have asked for, in fact, 
the construction of clause (h)- of sab- 
section (2) of ‘Section 13 as substitcted 
in place of old Section 13 of the Income- 
tax Act, 1961. Mr. Anil C. Mitter œn- 
tended that since the trust acquired the 
said shares in the. said Jivajeerao Cotton 
Mills Ltd. and Pilani Investment Corpo- 
ration Ltd, by way of gift, no funds of 
the trust were Invested or can be said 
to continue to be invested in the said 
shares within the meaning of clause (h) 
of sub-section’ (2) of Section 13 as sub- 
stituted. Mr. Mitter relied on the follew- 
fing observations of GEER J. in re 
Wragg v. Palmer, (1919) 2 Ch 58 at 
P. : 


“Without attempting to give an 2x- 
haustive definition of the words “invest” 
and “investment” I think that the’ varb 
"to invest” when used in an investment 
clause may safely be said to include as 
one of its meanings “to apply money in 
the purchase of some property from 
which interest or profit is expected and 
which property is purchased in order to 
be held for the sake of the _inccme 
which it will yield’.” 


15. According to Mr. Mitter if 
funds were or are not invested they 
cannot continue tc be invested. The 
question certainty will depend omn- the 
meaning of the word “fund”. The word 
‘fund’ has several. meanings. It may 
mean money or source of supply. or a 
permanent stock that can ‘be drawn 
upon. It may also mean pecuniary re- 
source (See Shorter. Oxford EngHsh 
Dictionary). I, however. do not propose 
to consider now the meaning of the said 
clause (h) in the instant application. 
The construction of the said clause after 
Ast of April 1971 will assume vital im- 
portance and will be of far-reachng 
consequence. The said clause may have 
to be construed by different courts in 
India either in proceedings in reference 
under Income-tax Act or  otherw-se. 
The said construction certainly is a can- 
plicated question of law.. 


16. Opinion expressed under said 
S. Tof Religious’ and Charitable Trusts 
‘Act or advice or directions given there- 
under cannot be challenged in appeal in 
view of the provisions of Section 12 of 
the Charitable and Religious Trusts Act. 
The said opinion, however, shall not 
operate as res judicata in: subsequent 
proceedings. if and when they. arise be- 
tween the Revenue and the Trustaes 
(See Babu Bhagwandin v. -Gir Har 
Saroop, 67 Ind App 1.= (AIR 1940 
PC 7). The provisions of Section 7 of 
the Charitable and Religious Trusts act 
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are similar to the provisions of Section 302 
of the Indian Succession Act. The said 
section is to the following effect:— 

f Section 302: Where probate or 
letters of administration in -respect of 
any estate has or have teen granted 
under this Act, the High Court may on ap- 
plication made to it, give to the execu- 
tor or administrator any general or spe- 
cial directions in regard to the estate or 
in regard to the administration thereof, 

17. In construing the said Sec- 
tion 302. P. B. Mukharii. J. fas His Lord~« 
ship then was) observed in re: Akshoy 
K. Ghose, AIR 1949 Cal 462 at pag2 466 

as follows: 

"In my opinion Section 302 should 
not be read in such a way as to make 
this section in the statute a substitute for 
a suit in any and every case relating to 
the estate or its administration. The 
legislature uses the word “directions” 
which in my judgment should rece.ve a 
construction consonant to the ordinary. 
meaning of that word. ‘The word “cirec- | 
tions” does not in my view mean adjudi- 
cation . and determination of substantive 
rights, but they mean in my judgment 
directions ‘to help the executors in the 
difficulties in respect of practical manage- 
ment or administration where no disput- 
ed question of title or difficult question 
of construction of will or . complicated 
questions of law are involved.” . 

18. The -aforesaid observetions 
apply with equal force in my opinion to 
an application made under Section 7 of 
the Charitable and Religious Trusts Act 
as well, 

19. For the aforesaid reasons I 
do not think it fit to express any opinion 
or give any advice or directions in this 
application. The trustees shall pay the 
Inzome 
tax Officer, ‘B’ Ward, Comranies’ Dist I 

and the Commissioner of Inconic-tax, 
West Bengal [ out of the funds of the 
trust in their hands. The trustees shall 
retain out of the funds of the trust their 
costs of and incidental to this applica- 

tion as between Attorney and Clierts. 
Order accordingly. 





(AIR 1971 CALCUTTA 293 (V 58 C 61) 
B. C. MITRA AND S. K, 
MUKHERJEA, JJ. > 
The University of North Bengal and 
another, Appellants v. Sisir Kumar Ghosh 
and others, Respondents. 
A. F. O. O. No. 802 of. 1969 (With 
cross-objection), D/- 14-9-1970. 
_ (A) Constitution of India, Art. 226 — 


-New plea in appeal: from order in writ 


proceedings -—— Delay in moving writ peti- 
tion and acquiescence in the order 
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_ challenged are mixed questions of law 
and fact and cannot be allowed to be 
yaised for the first time in appeal: « 
. (Para 8) 
(B) North Bengal University Act (27 
of 1961), S. 23 (5) (d) — Statute 20 (1), 
framed under S. 23 (1), fixing age limit 
of officers of University is not ultra 
' (Para 16) 
It cannot be said that Statute 20 is 
in any way in conflict with or repug- 
nant to S. 20 (1) of the Act. If the Univer- 
sity desires to appoint a Finance Officer 
who has crossed the age limit prescribed 
by Statute 20, it is open to it to amend 
and alter Statute 20 so as to relax the 
age limit in the case of a Finance Officer, 
but there is no repugnancy or inconsis- 
tency or conflict between the provisions 
in the Statute and the Act. (Para 16) 


- (C) North Bengal University Act (27 
of 1961), S. 23 (5) (d) — Statute 20, 
framed under S. 23 must apply to 
Finance Officer appointed temporarily at 
' gn age beyond limits prescribed by the 
Statute, unless University has fixed 
tenure of his office -— Finance Officer is 
officer of University. (Para 17) 


(D) Constitution of India, Art. 226 — 
It is not open to a temporary officer 
appointed under statute, who chose to 
relinquish his office, to come to court for 
discretionary relief under Art. 226, com- 
plaining that the order made by the 
Authorities pursuant to his own request 
was an order of termination of his 
service and claiming statutory right to 
continue in office. ' (Para 25) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1244 (V 57)= 
(1969) 2 SCC 838, Executive 
Committee of U. P. State Ware- 
housing  Corpn. Lucknow v 
Chandra Kiran Tyagi 
(1970) AIR 1970 SC 1896 (V 57)= 
(1969) 2 SCR 807, Purtabpore Co. 
Ltd. v. Cane Commr. of Bihar 23 
(1970) AIR 1970 Orissa 130 (V 57)= 
1970 Serv LR 760, Balmukund | 
Oriva v. State 9 
(1969) AIR 1969 SC 180 (V 56)= 
1968-3 SCR 857, Rajkumar v. l 
Union of India . 9 
(1966) AIR 1966 SC 1081 (V 53)=' 
1966-2 SCR 982, State of Punjab 
v. Hari Kishan Sharma 22, 
(1953) AIR 1953 Cal 223 (V 40)= 
89 Cal LJ 268. Abdul Hamid v. 
State of W. B. as 8 
Nani: Coomar Chakravarti and Hara- 
shit Chakravarti, for Appellant; Some 
Nath Chatterjee and Hari Narayan 
Mukherjee, for Respondent No. 1; P. K. 
Sengupta and Wilson De Rouze for other 
Respondents. 
B. C. MITRA, J.: The respondent 
No. 1 was an upper division clerk in the 
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office of the Accountant General, West 
Bengal. He retired from service on May 
2. 1965. and was thereafter re-emploved 
by the State Government as Accounts 
Officer of Bengal Engineering College on 
July 16, 1965. While re-employed at the 
Bengal Engineering College. in answer 
to an advertisement inviting applications 
for the post of Finance Officer, Univer- 
sity of North Bengal (hereinafter refer~ 
red to as the University) he submitted an 
application. The Selection Committee 
appointed by the Executive Council of 
the University selected him for the post 
of Finance Officer of the University and 
he was accordingly appointed such officer, 
on a purely temporary basis, at a month- 
ly salary of Rs. 1,000/- per month in the 
scale of Rs. 1000-50-1500/-. At a meet- 
ing held on September 5, 1966 the 
University approved of the selection of 
the respondent No. 1, and the appoint- 
ment made by the Executive Council, 
pursuant to such selection. On the date 
of ‘his appointment the age of respon- 
dent No. 1 was 59 years 4 months 3 days. 
On July 10. 1967 the Vice-Chancellor of 
the University requested the Chancellor 
of the University for extension of the 
service of the respondent No. 1 in the 
above post, on the basis of the second 
proviso to Statute 20 of the University 
Statutes, to which I will refer later in 
this judgment. This request, however, 
was turned down by the Chancellor of 
the University, whose decision was com- 
muniecated to the Vice-Chancellor by a 
letter dated July 22, 1967. The Vice- 
Chancellor forwarded the | said letter to 
the respondent No. 1 with an: endorse- 
ment dated July 31, 1967, thereon as 
follows: 


“Please do the needful” 


On the same day the respondent No, I 
wrote to the Vice-Chancellor of the Uni- 
versity, that in view of the circumstances 
set out in the letter of the Secretary to 
the Chancellor, he thought that he should 
be relieved with effect from August 2, 
1967. In that letter the first respondent 
also requested that he might be granted 
earned leave for 34 days with effect from 
August 3, 1967. On the following day viz. 
August 1, 1967, the Vice-Chancellor made 
an office order that as the respondent — 
No. 1 would go on leave preparatory to 
retirement having attained the age of 60, 
he was relieved from his duties with 
effect from the afternoon of August 2, 
1967. A copy of this order was forwarded 
to amongst others the respondent No. 1. 
On August 2, 1967 the Vice-Chancellor 
granted 35 days privilege leave to the 
respondent No. 1 preparatory to his re- 
tirement, with effect from August 3, 1967. 
What appears to be curious, however. is 
that having positively expressed a desire 
to be relieved and having applied for 
privilege leave for 34 days on July 31, 
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1967, on the next day that is to say on 
August 1. 1967 the respondent Ne. 1 
wrote to the Secretary to the Chancelior, 
for reconsideration of the matter of his 
employment under the University. His 
contention in this letter was that no 
mention was made in his letter of 
appointment of the pericd for which he 
was to hold the office of the Finance 
Officer, and therefore he was entitled to 
hold the office so long as he kept fit. His 
further contention was that the termina- 
tion of his service on the attainment of 
the age of 60 in terms of Statute No. 20, 
was contrary to the provision in 
Section 20 of . the North Bergal 
University. Act, 1961. (hereinafter refer- 
red to -as the Act). It is evident that 
once having made up his mind to. relin- 
quish the office which he held, and ac- 
cordingly having applied for privilege 
leave due to him, he promptly chanzed 
his mind on the very next day and raised 
the contention that his service was terni- 
nated wrongfully. that Statute 20 of the 
Statutes did not apply ‘to his case, and 
that his appointment as Finance Officer 


could not be treated to be an appointment. 


for a fixed period and that he was entitl- 
a to held that office as long as he kept 
È E 


sent other representations to the Secre- 


tary to the Chancellor and also to the- 


Chancellor himself. but having failed to 
obtain any satisfactory response he made 
am application under Article 226 of the 
Constitution which was disposed of by an 
order dated October 10, 1969, whereby the 
rial court quashed the order or direction 
‘ontained in the .Jetter dated July 22, 
1967, from the Secretary to the Chancellor 
ind directed the appellant and the respon- 


Jents Nos. 2, 3 and 4:nct to give effect: 


o the oa dated August 1, 1967, where- 
sy one 5S, Kar. Inspector of Colleges, 
was creer to take over charge of «he 
Iffice of the Finance Officer from the res~ 
yondent No. | and also another order dated 
Sugust 2, 1967, whereby the respondent 
was granted 35 days privilege leave pre- 
Xaratory to retirement. The Rule was 
nade absolute to the extent that che 
ibove orders and directions -were quash- 


2d and direction was issued not to give 


affect to the orders mentioned above anda 
Writ in the nature of mandamus was 
lirected to be This appeal is 
lirected against this order. I should 
nention that the respondents 2 and 3 
ns filed cross-objection against the said 
wder. ! 


3. Before proceeding any hiria 
t is necessary to refer to the relevant 
yxrovision of the Act, and the statutes 
nade thereunder.. Section 4 confars 
various powers on the University. Sub- 
ection (15) of this section gives the Uni- 
rersity the power to define the powers 
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and duties of the officers of the University 
other than the Chancellor and the /ice- 
Chancellor. Sub-section (23} enable: the 
University to do all other acts and taings 
as may be necessary for furthering: the 
objects of the University. Sectim 16 
defines the officers of the’ University and 
under this definition the Finance C*ficer 
is one of such officers. Section B (1) 
confers upon the University the rower 
to make Statutes, Ordinances. Regulations 
and Rules for the purpose of carrying out 
the provision or exercising the pcwers 
conferred on it by ‘the Act Sectia 23 
{5) specifies the matters for which pro- 
vision may be made by the statutes. One 
of such matters under clause (d) of Sec- 
tion 23 (5) is. the appointment. pcwers 
and duties of the officers of the University 
other than the Chancellor and the Vice- 
Chancellor. The only other sectim to 
which reference is to be made is sub- 
section (1) of Section 20 of the Act vhich 
provides that the Finance Officer shail be 
appointed by the University and thet he 
shall, be a whole time officer of the Uni- 
versity and he shall be paid such s:lary 
from the University Fund and hold «ffice 
fea an period. as the University may 
ecide, 


4, In arerdiiė of the posvers 
under Section 23 (1) the University made 
various statutes. . Statute 20 (previeusly 
statute 133) is as follows:— 


- “Subject to the provisions of the Act 
and the terms of the contract of se-vice 
in any particular case,- every officer of 
the University shall ordinarily retim at 
the completion of 58 years: 


Provided that in the interest oj the 
University. the Executive Council nay, 
by a resolution, allow an ofñcer an erten- 
sion of service not exceeding one ye:r at 
a time up to the date on which he » -om~ 
pletes the age of 60 years: 


Provided further that the Chane@Vor 
may on the recommendation of the Yice- 
Chancellor extend the tenure of office of 
the first incumbent to the following 7osts 
up to the completion of 62 years:— 


(i) The Registrar, 
(i) The Finance Officer. 
(iii) The Controller of Examinati=ns,” 


5. From the facts stated earlier in 
this judgment it will be amply clear. that 
it is not a case of either termination of 
service or compulsory retirement.. The 
respondent No. 1 was appointed Finance 
Officer of. the University on a purely 
temporary basis at a time when he had 
already crossed the age of 59 years. The 
respondent No. 1 therefore had no right 
to hold the post either for 2 fixed -erm 
or until. he attained a particular age No 
order was passed removing him rom 
service or directing him tọ resign the 
office he held or relinquish the same. The 
Vice-Chancellor only forwarded to him 
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a letter from the Secretary to the Chan- 
cellor dated July 22, 1967 and had 
appended thereto a note of his own, 


requesting the respondent No. 1 to do. 
the needful The respondent. No. 1 was. 


not required by. the: Vice-Chancellor to 
retire from or resign or relinquish the 
office which he held. By his letter dated 
July 31, 1967, the-respondent No. 1 asked 
to be relieved with effect from August 2, 
1967. and: further asked for- grant of the 
earned leave for 34 days with effect from 
August 3, 1967. He was not by any 
means obliged to resign the. office OL 
relinquish the same. 


6. Mr. N. €C. Chakraborty ‘appear~ 


ing for the appellant contended that the:. 


first respondent was appointed the 
Finance Officer purely temporarily, and 
that as a Finance Officer he was controll- 


ed'so far as the age limit was concerned 


by ‘Statute 20.. He further argued that 
even assuming that the University could 
appoint, in exercise of its power under 
Section 20 (1) of the Act, a person. as a 
Finance Officer who had crossed the limit 
of 58 years of age, in this case-the Uni- 
versity made no such’ appointment and 
did. not fix the tenure of office of the first 
respondent. On the other hand, the 
Executive Council at its meeting held on 


July 2, 1966, approved the recommenda- 


tion of the Selection Committee to appoint 
the first respondent on- a 
temporary basis. The University at its 


meeting on September 5, 1966, ve 


of the action of the Executive Council, and 

therefore the University did not appoint 
the first respondent for a term or a fixed 
tenure. That being so. Mr. Chakravarti 


contended, that the first respondent was’ 


bound by the age Hmit which was fixed 
by Statute 20, and, he could not claim to 
continue in office, since admittedly he 
had crossed the age of 58 and there was, 
no recommendation of the Executive 
Council, by a resolution, for extension of 
the service of the first respondent upto 
60 years. He further argued that even 
if there was such recommendation,. the 
first respondent crossed the age of 60 on 
May 2, 1967, and could not therefore 
remain in service asa Finance Officer be- 
yond that date. 

7. In the alternative, Mr. Chakra- 
yarti argued, Statute 20. had: no applica-~ 
tion to the appointment of the first res- 
pondent at all, because he was appointed 


=. at a time when he had crossed the age of 


58. and under that Statute an officer of 


the University had to retire at the age of 


58, though an extension could be. granted 


up to the age of 60. In this case it was- 


argued there was no question of exten- 
sion, but the initial appointment itself 
was made beyond the limit prescribed by 


the Statute, and therefore the appoint-. 
ment itself was irregular, and contrary to 
The first 


the provisions in the Statute,- 


purely. 
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respondent was appointed temporarily to 
the post of the Finance Officer and Mr, 
Chakravarty said that he had relinquish< 
ed that office. He further said that there 
was no question of termination of the 
service of the first respondent or of his 
removal from.such service. No order, 
Mr. ‘Chakravarty, argued, was made by 
any Authority directing the first respon- 
dent to resign or to retire or removing 
him from the office. He further argued 
that ‘the first respondent applied to be 
relieved of his duties, and also for privi- 
lege leave due to him. Such leave was 
granted to him and he enjoyed the leave, 
but on the materials there was: nothing ta 
show that he considered himself still to 
be in service. He did not report for duty 
as he should have done, if he thought he 
had only applied for and obtained: privi- 
lege leave which was due to him, and 
was still in service as Finance. Officer... 


8° Mr, Chakravarty contended that 
the petition should have been dismissed 
on the ground of delay alone, It was 
argued that the order granting leave to 
the respondent No. 1 was made on 
August 2, 1967, and the writ petition was 
not moved until May - 21,1968. There 
was thus a delay of more than 9 months 
in moving the Writ petition, and this, it 
was submitted, was fatal to the applica- 
tion. In support of this contention. reli- 
ance was placed ‘by Mr, Chakravarty on 
a decision of, this. Court reported in AIR 
1953: Cal 293, .Mr. Chakravarty . also 


‘sought to contend that the first respon- 
dent E e in the order relieving 


him oft his duty and granting him leave 
inasmuch as he enjoyed the leave so 
granted. We cannot, however, allow the 
points of delay and acquiescence to be 
raised by the appellant at this stage. These 
points were not taken in the affidavit-in- 
opposition filed on behalf of the appel- 
lant, nor were they argued in the court 
below. They have been included for the 
first time in a supplementary additional 
grounds of appeal, no leave to file which 
was obtained by the appellant. It cannot 
be overlooked that. both delay and ac- 
quiescence are mixed questions of law 
and fact and cannot.be allowed to be 
raised for the first time in appeal, when 
the first respondent. did not have the 
opportunity of. meeting the case in the 
affidavit-in-reply filed by -nor were 
these questions argued in Tihe court below. 


9, In support of his contentions 
Mr. Chakravarty’ relied on a decision of 
the Supreme Court in (1969) 2 SCC 838 

: (ATR 1970 SC.1244), for the proposi- 


Aon that a contract. of personal service 


would not be enforced by an order for 
specific performance nor would it be open 
to a servant to refuse to ‘accept the re 

pudiation of a: contract of service and 
that the remedy of an employee was a 


1971 
claim for damages for wrongful dismissal 
or breach of contract. But in that case it 
was also. held that when a statctory 
status was given to an employee and 
there had been’a violation of the provi- 
sion, of the statute while terminating the 
service of such an employee, the letter 
would get the relief of a declaration that 
the order was. null and void. This 
decision, to my mind, is of no assistance 
‘to the appellant because the first repon- 
dent in this case claims to have acquired 
a statutory status as a Finance Officer of 
the University. Mr. Chakravarty. also 
relied upon another decision of the 
Supreme Court Raj Kumar v. Union of 
India AIR 1969 SC 180, for the pronosi- 
tion that where a member of the Irdian 
Administrative Service . wanted tc be 
relieved from the service in writing, and 
the Government accepted it but before 
communication of the order of acceptance 
reached the officer he withdrew his effer, 
the offer of resignation could nct be 
withdrawn after it was accepted. Tc my 
mind, this decision is of no assistance to 
the appellant because this is not a case 
of resignation at ell, and therefore there 
was no question of acceptance of resena- 
tion nor is it.a case where a resignation 
have been withdrawn. Mr. Ch akrararty 
also relied on a decision reported in AIR 
1970 Orissa 130, That decision, tc my 
mind, also is of no assistance tc the 
appellant because in that case a Govern- 
ment servant exercised his option to 
retire and asked for leave preparatory to 


retirement, and leave was granted to him. 


permitting him to retire on the expiry of 
his leave, but before the passing of the 
final order accepting the offer to retire, 
the employee sought to revoke his offer 
to retire and requested the Government 
to treat the leave granted as a leav= on 
private affairs. It was held that the em~ 
ployee could not be allowed . to do this, 
The facts in this case are entirely differ: 
ent from the facts in this appeal. 


10. Mr. P. K. Sengupta appearing 
for the respondent Nos. 2 and 3 supporta 
ed the appellant and contended that the 
first ‘respondent was not entitled to any. 
relief in’ this application’ as he was 
appointed purely temporarily and had 
relinquished the office on his own voli~ 
tion. He submitted that the cross~objec- 
tion filed by his client ought to be 
allowed on the grounds urged by the 
appellant. . l 


11. Mr... . Somenath Chatterjee 
appearing for the respondent N> IL 
firstly contended that Statute 20 was 
ultra vires Section 20 (1) of the Act. 
Under that section, it was argued, it was 
for the University to decide for -what 
period the- Finance Officer was to hold 
the office In exercise of the powers 
under this section it was submitted, the 
University could appoint a person to 
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hold the office of Finance Officer even if 
such a person had crossed the age of 60. 

But under Statute 20 a Finance Dfficer 
is required ordinarily to retire at 58 
years, and under the first proviso ~ọ that 
Statute the Executive Council by & reso- . 
lution could allow the Finence Officer an 
extension of service up to 60 yeers but 
such extension was. to be made for one 
yearat a time.. It was submitted by Mr. 
Chatterjee that the provision in the 
Statute 20, and. the first proviso mention- 
ed above. was. entirely inconsistent with: 
the unrestricted power of the University, 
under Section 20 (1) of the Act to decide, 
for what-period a Finance Officer should 
hold office. It was argued that in so far 
as Statute 20 and its proviso souzht: to 
curtail the powers ‘of the University 
under Section 20 (1) of the Act, ic must 
be held to be inconsistent with the Act 
itself, and must be struck down on the 
ground that it is ultra vires the Act. This 
argument though attractive cannot be 
accepted. It is true that Section 20 (1) 
of the Act confers upon the University 

the power to decide the period for which 

a Finance Officer should . hold offiee,. but 

it cannot be overlooked that Section 23 
(1) of the Act. confers upon the Univer- 
sity the power to make Statutes and in 
exercise of this power the University has 
made Statute 20 which ` prescribes the 
age limit of Officers of the University. By 

framing Statute 20 (1). the University 
took a decision that its officers shall 
ordinarily retire at the age of 58, and on 
certain conditions being fulfilled they 

will be entitled to extension not exceed- 
ing one year at a time, up to the age of 
60. Under the doctrine of harmonious 
construction these two sections of the 
Act must be read together. ‘In constru- 
ing the provisions in any enactment 
effort has to be made to give effect to the 
intention of the legislatura, if it zan be 
done by giving a reasonable interpreta- 
tion to the language used in the Statute. 

To us it seems that while Section 20 (1) 
of the Act gives the University the power 
to take a decision as to the period for 
which-a Finance Officer would hold office, 

Section 23 (1) gives the University the 
power to frame statute and in exércise of 
the power under the latter section the 
University has framed a statute prescrib- 
ing the age limit of its officers. Mr. 

Chatterjee, however, contended that a 
statute framed by the University may be 
amended or altered by the Chaacellor 
under Section 23 (3) of the Act and there- 

fore a Statute cannot be regarded as an 
expression of the will of the University. 

We cannot.. uphold this contenfion of 
counsel for the first respondent. Alchough 
under Section 23 (3) of the Act a statute 
may be modified and amended by. the 
Chancellor, it will still. be a statute of 
the University. It was open to th2 Uni- 
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versity not to frame a statute regarding 
the age limit of its officer, and when it 
framed the Statute 20, it did so knowing 
that it may be amended by the Chan- 
cellor. It cannot therefore be said that a 
Statute framed by the University under 
the Act ceases to be a statute framed by 
the University, merely because the Act 
confers upon the Chancellor the power 
to suggest modifications or amendments 
of a statute. 

> 12 The next point urged by 
counsel for the first respondent on the 
question that the statute was ultra vires 
the Act. was that under Section 20 (1) of 
the Act it was for the University to 


decide the period for . which a Finance. 


‘Officer was to hold office. But under 
the first proviso to Statute 20 the Execu- 
tive Council has been given the power to 
allow extension of service.’ to an officer. 
‘Therefore it was contended that in so far 
as Statute 20 and its proviso purports to 
take away from the University the power 
eonferred upon it by Section 20 (1) of 
the Act, it must be held to be ultra vires 
the Act... This contention also cannot be 
accepted because Statute 20 starts with 
the opening words: 


. “Subject to the provision of the Act 
and the terms of the contract of service 
in any particular, case,” - 
and therefore it is clear that the Execu- 
tive Council in’ exercise of the powers 
under Statute 20 could -extend the 
service of the Finance Officer only if 
there was no decision by the University 
as to the tenure of his office. If there 


was such a decision by the University it- 


self, there would be no scope for the 
Executive Council to pass a resolution 
extending the service of an officer wha 
has ‘crossed the age of 58 years. In this 


case there is no decision by the Univer- 


sity, and no resolution either by the 
Executive Council, extending the service 
of the respondent No. 1. - Therefore this 
contention of the counsel for the first 
respondent must ‘fail. 

13. The next hienen of 
counsel for the first respondent was that 
eyen ` ‘assuming that the Statute was, not 
ultra vires the Act, the order granting 
leave to the respondent N o. 1 and reliev- 
ing him of his duties, since he attained 
the age of 60. was bad because when ap- 
peinted. the respondent No. 1 had already 
crossed the age. limit of 58 years. pres- 
-eribed by Statute 20; and therefore it 
„could not be said that he was bound by 
the age limit prescribed by the first pro- 
viso to Statute 20. This contention 
appears to us to be equally without 
merit. While it is true that the respon~ 
dent No. 1 was appointed at a time when 
he had crossed the age of 59. it cannot be 
overlooked’ that his appointment was 


temporary in nature, and that being so, 


¿ht it was to be terminated, all that would 
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have been needed was to give him notice 
of such termination. In case, how- 
ever, there was no order terminating his 
service, nor was any order made remoy~ 
ing him from the office of ‘Finance Officer. 
The respondent Mo. 1 himself wanted to 
be relieved and applied for earned leave 
preparatory to retirement. A temporary 
employee of the University cannot claim 
the benefits which are clearly meant for 
permanent employee. 


14. The next contention of counsel 
for the respondent No. 1 was that 
Statute 20 had no application to the case. 
of the Finance Officer. It was argued 
that Section 16 of the Act specified the 
various office-holders who were officers 
to the University under the Act. The 
first four of such office-holders are the 
Chancellor, the Vice-Chancellor, the — 
Finance Officer and the Registrar. The 
Statute, it was argued. did not and could 
not arply to the case of the Chancellor 
and tke Vice-Chancellor. So far as the 
Finance Officer was concerned, it was 
submitted. that Section 20 (1) made 


‘specific provision for his appointment and 


tenure of office. Similarly Section 22 (1) 
of the Act provided for the appointment 
of the Registrar and his tenure of office, | 
Therefore it was argued the statute 
could ‘not apply either to the Registrar or 
to the Finance Officer, for both of whom 
the Act itself had made provision for 
appointment and tenure of office. The . 
statute, it was next submitted, applied 
only to the various classes of officers who 
have been defined, as such under the 
Statute in exercise of the power under 
Section 16 {v) of the Act... = 


15. This contention of Mr. 
Chatterjee would have had a.good deal 
of force, but for the fact that the second 
proviso to Statute 20 makes it quite clear 
that the Statute-is. intended to apply to 
the Registrar. the. Finance Officer and the 
Controller - of Examinations. -The second 
provisc to Statute 20 unequivocally’ in- 
dicates that the Statute governs the case 
ol these officers and in view of this clear 
provision, it is not open to the respon- 
dent No. 1 to contend -that the Statute 
does not apply to the Finance Officer, 


16.° Turning now to the conten- 
tion of counsel ‘for the respondent No. J} 
that Statute 20 is in conflict with or is 
repugnant to Section 20 (1) of the Act, if 
will be seen that the Act provides for 
the terure of office of the Finance Officer, 
while -he second proviso to Statute 20 is 
dealing with the question of extension 
of the tenure of office of the first incum- 
bent to several posts. Secondly, it is to 
be noticed that the provision in Statute 20 
has been expressly made subject to the 
provision of the Act, and therefore if 
the University in exercise of its powers 
under Section 20 (1) of the Act has fixed 
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the tenure of Office of a Finance Officer, 
Statute 20 in such a case will have no 
application. Thirdly while the Univer- 
sity has been given the power under 
Section 20 (1) to fix the tenure of office 
of the Finance Officer. the Univers-ty in 
exercise of fts power under Section 23 (1) 
has framed Statute 20 requiring its 









(1} of the Act. If the University poe 
to appoint a Finance Officer who has 
‘crossed the age Limit prescribed by 
. it is open to amend and 
alter Statute 20 so as to relax the age 
Jimit in the case of a Finance Officer, but 


The next contention af Mr. 
Chatterjee was that inasmuch as his client 
was appointed at a time when he had 
crossed the age of 59 years, it was clear 
that the Statute was not intended to 
fovern his appointment, inasmuch as the 
statute required all officers ordinarily to 
retire at 58. This argument also cannot 
be accepted by us. Section 23 (5) (d) of 
the Act confers upon the University the 
power to make a statute regarding the 
appointment, powers and duties of officers 
of the University other than the Zhan- 
celor and -the Vice-Chancellor, The 
Chancellor and the 
the only two officers who have been ex- 
cluded from the scope of statutes to be 
framed by the University. AN other 
Officers of the University, including the 
Finance Officer, are covered and controll- 
ed by the statutes to be framed by the 
University; and therefore Statute 20 
must be construed to govern and control 
the Finance Officer, who is an officer of 
the University. That being so th2 age 
limit fixed by the Statute must apply to 
a Finance Officer, unless the University 
has otherwise fixed the tenure of his 
office. In this case the University has 
not fixed the tenure of office of the 
Finance Officer in exercise of its powers 
under Section 20 (1) of the Act. But the 
question in this case is whether Statute 20 
at all applies to the respondent Wo. 1, 
who admittedly was appointed temporari- 
ly, and admittedlv again, at an age which 
was beyond the limits prescribed | by 
Statute 20. Though the appointment of 
the first respondent is not in issue in this 
appeal. the question of retirement age 
became relevant because of the letter 
dated July 22, 1967 (Annexure "D").. 


18. The next contention of Mr, 
Chatterjee was based on "the Rules relat- 
ing to leave for the. University em- 
Dloyees.” It was argued that by his letter 
dated July 31. 1967, the first respondent 
only wanted to be relieved with effect 
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from August 2, 1967. This, it was sub- 
mitted, indicated that he wanted only tọ 
be relieved of his duties. In this connec- 
tion reliance was placed on the definition 
of “Duty” in Rule 32 fiji) of the said 
Rules. According to this definition 
“Duty” means what an employee is 
bound or required to do by the terms of 
his appointment. Reliance was alse 
placed on the definition of “leave” in 
Rule 32 (vii) of the said Rules according 
to which leave means the privilege allow- 
ed to an employee of being absent from 
duty. Reference - was also made to 
Rule 34 (xiii) of the Rules for the mean- 
ing of the word “service”. That sub-rule 
prescribed that. unless the Executive 
Council otherwise decides, an employee 
shall be deemed to have ceased to be in 
the service of the University after he has 
been continuously absent from duty for 
a period of 5 years. On the basis of 
these Rules Mr. Chatterjee contended 
that there is a difference between duty 
and service, and his client by the letter 
of July 31, 1967, did not want to be re- 
leved of the service or resign the office 
of Finance Officer, but only wanted to be 
ee of the duties cf the Finance 
cer, 


19. ‘This contention of counsel for 
the respondent No. 1 cannot be accepted 
for more than one reason. In the first 


place in the letter of July 31, 1967, he 


said: 

"In view of the circumstances set- 

forth in the letter of Dr. Dutta and of 
your endorsement thereon J think that I 
should be relieved with effect from 2nd 
August, 1967, P. M” 
In the letter of B. Dutta dated July 22, 
1967, addressed to the Vice-Chancellor 
(Annexure D to the petition) the continu- 
ed appointment of the Finance Officer 
was discussed and the letter ended with 
these words: l 

“His appointment should be termi- 
nated without delay and a new F, O. 
should be appointed in his place. The 
period of his irregular appointment since 
May 2, 1967. may be regularised by a 
resolution of the University.” 
Undoubtedly it is this observation which 
the first respondent had in mind when 
he said in his letter that in view of the 
circumstances set forth in the letter of 
Dr. Dutta he should be relieved with 
effect from August 2, 1967. Keeving in 
view the context it can by no means be 
said that the respondent No. 1 did not 
want to be relieved of the service but 
only of his duties as a Finance Off.cer for 
the duration of the leave. In the second 
place it is to be noted that an office order 
was issued on August 1, 1967, (Arnexure 
F) by the Vice-Chancellor in which it 
was -stated that the first respondent 
would go on leave preparatory to retire- 
ment having attained the age of 60 and 
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is therefore relieved from his duties with 
effect from the afternoon of August 2, 
1967. A copy of this order was sent to 
the respondent No. 1. Another office 
order i issued on the same day where~ 
by S. Kar Inspector of Colleges, was 
Fear ‘to take over charge of the office 
of Finance Officer, A third office order, 
was issued on August 2, 1967, (Annexure 
F) whereby the first respondent was 
granted 35 days’ privilege leave prepara~ 
tory to his retirement with effect from 
August 3, 1967. Copies of all these 
Jetters were sent to the respondent No. 1. 
But in his letter of August 1, 1967, 
(Annexure G) there is no suggestion that 
he did not want to be relieved of his 
service, but only of his duties during the 
term of the leave. It is plain from his 
letter that he understood that office 
orders to effectuate his own intention to 
be relieved of his service and rot merely 
suspension of his duties. If there was 
any substance: in the contention now 
advanced on his behalf, that he wanted 
only to be relieved of his duties, he 
would certainly have strongly protested 
against the orders which granted him 
leave’ preparatory to retirement. The 


same observation apply to his letter ach l 


August 6, 1967, (Annexure H) in whi 
again there is no protest from him that 
there was no question of retirement from 
service, because all that he wanted was 
to be relieved of his duties during the 
term of leave. On the other hand it is 
evident from both of his letter of 
August 1, 1967, and August 6, 1967 that 
he plainly understood that the Vice- 
Chancellor had construed his letter to 
mean that he wished to relinquish, the 
office of Finance Officer. 


20. Thirdly what ïs still more 
significant is that assuming that he mere- 
ly wanted to be relieved of his duties, 
and not of his service, he should have 
reported for duty on termination of the 
Jeave which he enjoyed. He did not 
report for duty, nor is there any protest 
from him that e Authorities have 
denied him the opportunity to continue 
in service. For all these reasons the con- 
tention of Mr. Chatterjee that his client 
wanted only to be relieved of his duties 
as Finance Officer and not of his service 
as such cannot be accepted. 


l 21. - Jn support of the contention 
that By-Law may be ultra vires the Act 
-and that such-By-Laws ‘should not be 
repugnant to the Statute under which 
they were made, reliance was placed by 
Mr. Chatterjee on Craies on Statute Law 
6th Ed. pp. 323, 324. As I have dealt with 
the question whether Statute 20 is ultra 
vires the Act on the ground that it.is 
repugnant to Section 20 it is not neces- 
sary for me to say anything more on this 
contention, ` 


‘an inconsistency in his 


ALE 


22, In support of the contention 
tbat the order of termination should have 
been madė by the University and.not the 
‘Vice-Chancellor reliance was placed by, 
Mr. Chatterjee on a decision of the 
supreme Court, The State of Punjab 'v. 
Hari Kishan Sharma AIR 1966 SC 1081, 
for the proposition that where a statute 
has given powers to a particular authority, 
that authority .alone should exercise the 
powers. This decision is of no assistance 
to the first respondent because there is no 
order terminating his service by any 
authority. He relinquished the office to 
which he was temporarily appointed. 
There is therefore nc question. of power 
being exercised by any authority for the 
purpose of terminating his service. 

`” 23, The next case relied on by Mr. 
Chatterjee was also a decision of the 
Supreme Court, Purtabpore Co. Ltd. v. 
Cane Commr. of Bihar (1969) 2 SCR 807 


= (AIR 1970 SC 1896). In that case also it 


was held that where the statute conferred 
a power on a particular authority, the 
power must be exercised by that autho- 
rity alone. For the reasons menticned 
above this decision is also of no assistance 
to the first respondent. 

24, Upon a careful consideration 
of the rival contentions it seems to us 
that Mr. Chakravarty’s contentions are 
well-founded. If the contention of thej. 
respondent No. 1 was, as it now appears 
to be, that he was entitled to hold the 
office so long as he was fit or until the 
University terminated his service, he 
should not have asked to be relieved of 
his duty. It was a matter of choice with 
him, and if he of his cwn volition chose to 
relinquish the office, he cannot now be 
heard to say that there was no relinquish- 
ment of the office on his part, but a termi- 
nation of his service. Having chosen to). 
relinquish the office of the Finance Officer, 
in our view. it is not open to him to 
come: to Court for a discretionary relief 
under Article 226 of the Constitution. It 
cannot be overlooked that his appoint- 
ment was a temporary appointment, and 
by his own letter he unequivocally com- 
municated his desire to relinquish that 
otfice. It cannot also be overlooked that 
ha has not withdrawn his letter of July 31 
1967. addressed to the Vice-Chancellor. 
To allow that letter to remain on the 
record, and. yet claim a statutory right 
to continue in the ofice, manifests such 
conduct as to 
disentiile him to the extraordinary relief 
in writ proceedings. 


25. ‘The broad features of this cas 
are that the first restondent was tempor- 








cribed the age limit. Even assuming that 
the University by approving of the actio 
of the Executive Council had made the 


1971 
appointment In exercise of its powers 
under Section 20 (1) of the Act, it an- 
not be overlooked that the University 
appointed the first respondent temporari- 
ly and did not fix a tenure, But the 
question of legality of the appointmen: is 
inot an issue in this appeal. The first res- 
pondent relinquished the office and asxed 
for leave. The leave was granted to Lim 
and he duly enjoyed the same. He treat- 
ed the grant of leave preparatory to re- 
|tirement as termination of his service and 
Jhe now wants to challenge the order, 
|whereby he was relieved of his duties, 
pursuant to his own request, and also for 
orders directing the resrondent not to 
interfere with the discharge of duties by. 
him as Finance Officer of the Univerrity 
and also for various incidental reliefs. He 
contends that he did not wish to rein- 


quish the office but wanted to be reliav- . 


ed of his duties as a Finance Officer 
temporarily. during the term of leéve. 
This contention cannot be accepted, for 
the reasons mentioned earlier in the judg- 
ment. Quite clearly he wanted to rein- 
quish the office, and at his request he 
was relieved of his duties and acting ap- 
pointment was made. He did not report 
for duty on the expiry of his leave, nor 
did he contend in any of the several 
letters he addressed to the Chancelor, 
the Vice-Chancellor and other Authori- 
ties that he did not relinquish the ofice 
of Finance Officer but merely applied for 
sancticn for privilege leave. He proce2d- 
ed on the footing that his services had 
been terminated and contended that such 
termination was contrary to the prcvi- 
sions of the Act and the Statute. As he 
himself relinquished the office of Finance 
Officer. it is not open to him to come to 
this Court for a discretionary relief under 
Art. 226 of the Constitution. As I have 
noticed previously he has not withdrawn 
the letter by which he relinquished <he 
office, nor has he said anywhere taat 
that letter was written by him under 
misapprehension. The letter relinquish 
ing the office of Finance Officer is there- 
fore still on record. and that being so if 
is not open to him to contend that he is 
still the Finance Officer of the Univer- 
sity. This Court in exercise of its Writ 
jurisdiction cannot give any relief tc a 
petitioner. who having voluntarily rekn- 
quished the office, wish to contend tiat 
the orders made by the Authorities pir- 
suant to his request to be relieved was 
an order of termination of his service end 
such termination should therefore be 
struck down. 


26. In our view the trial court 
failed to appreciate the limitations in- 
herent in the position of the first respon- 
dent as a temporary officer of the Univer- 
sity. There was a similar failure to ap- 
preciate the effect of the first respon« 
dent’s letter of July 31, 1967, and more 
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particularly the context in which that 
letter was written. There is one ather 
matter to be noticed. The impugned 
order has directed the respondent mot to 
Sive effect to the orders contained in 
letters dated 1-8-67 and 2-8-67. As for 
the order dated August 2, 1967, the trial 
court could not and should not have 
made the order directing the responcent’s 
not to give effect to the same because that 
order had been acted upon and the first 
respondent availed himself of the leave. 


27. For the reasons mentoned 
above the appeal and the cross-objection 
are allowed. The judgment and order of 
the Court below are set aside and the 
Rule is discharged. Each party to pzy its 
own costs. Stay of operation of this 
order is granted till a week efter the long 
vacation. 


S. K. MUKHERJEA, J.: 28. I epree. 


Appeal and cross-objection 
allcwed, 
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_, State of West Bengal and others, 
Appellants v. National Rubber Manu- 
facturers Ltd., Respondent. 
A. F, O. D. No. 772 of 1961, D/- 9-9- 
1970. 
(A) Bengal Public Demands Recevery 
(Validation of Certificates and Notices) 
Act (W. B. Act 11 of 1961), Pre — 
Though the Statement of Objects and 
Reasons which forms no part of the Act 
can be looked into for finding out why 
it came to be enacted it cannot be us2d to 
contro! the clear and unambiguous langu- 
age of the Preamble and S. 2 — (X-Rel:- 
S. 2)—(X-Ref:- Interpretation of Statntes). 
AIR 1963 SC 1356, Kel. on. 
(Paras 4, E, 21) 
.. The preamble and Section 2 of the 
Act clearly show that after the Ac- the 
defect in the form of notices served and 
certificates filed under the Act of 1913 
cannot invalidate them. Hence, it cennot 
be contended by reference to the state- 
ment of Objects and Reasons that the Act 
would be confined only to those vases 
where proceedings are challenged to be 
invalid after the decision in 11961) 6°. Cal 
324. (Paras 4, £ 21) 
(B) Bengal Public Demands Recc very 
Act (3 of 1913), S. 7 — Notice under S. 7 
issued in form No. 3 prescribed by R. 84 
signed on a date subsequent to dae of 
filing of certificate cannot invalidate the 
notice and the certificate prcceedings, It 
is merely a defect in the form of notice 
and would be validated by S. 2 V7. B. 
Act (11 of 1961). (X-ref:- Bengal Fublic 


CO/CO/B39/71/KSB/M 


. ings were illegal, ultra: 
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Demands Recovery (Validation of Certi- 
ficates and Notices) Act (W. B.. Act, 11 
of 1961), Ss. 2). AIR 1964 Cal 165, Follow- 
ed. : (Paras 8, 21, 23) 
‘The filing of the certificate and the 
signing of the notice both on the same 
date in Form No. 3 would’ refer to the 
first notice, but if for some unforeseen 
circumstances a second notice has to be 
issued, it must bear a different date, and 
that would not invalidate the notice. 
(Paras 8, 21, 23} 
Cases - Referred: Chronological Paras 
(1964) AIR 1964 Cal 165 (V 51) = 
1962 Cal LJ 210. s. N. C. 
Mukherjee and Co. V. os of 
India 7, 19, 22 
(1963) AIR 1963 SC 1356 (V one 
1964-1 SCR 29. S. C. Prashar v. 
Vasantsen 5, 21 
(1961) 65 Cal WN 324 Satish 
Chandra Bhowmick v. Union of 
2, 4, 7, 17, 20, 21, 22 
S. C. Das Gupta with Sudhindra 
Kumar Kar, for Appellants; J. C. Pal, 
ha Amarnath Banerjee, for Respon- 
ent. 


S. K. CHAKRAVARTI, J.: This is an 
appeal at the instance of the State of 
West Bengal and some of its Officers, A 
certificate case was. instituted in the 24 
Parganas Céllectorate under the Bengal 
Public Demands Recovery Act for reali- 
‘sation of a sum of Rs. 14723 and 11 annas 
alleged to be due from the present res- 
pondent on account of arrears of Sales 
Tax for 4 quarters ending with Decem- 
ber 1950. The respondent received a 
notice purporting te be under Section. 7 
of the aforesaid Act on the 24th Octo- 


india 


ber 1952 and the respondent protested © 


thereto and the matter was taken up to 
the Commissioner, Presidency Division 
and he quashed the certificate proceed- 
ings up to the stage of the service of 
notice under Section 7 of the Act. There- 
after on the 10th March 1955 the respon- 
dent received another notice purporting 
to have been issued under Section 7 of 
the Act and this notice is dated the 26th. 
February 1955. The respondent again 
moved the appropriate authorities against 
the same but ultimately failed. It there- 
after instituted the present suit for a 
declaration that the certificate proceed- 
vires etc. 

which will appear in 
' course of this judgment. The suit was 
contested by the State . of West Bengal 
and the Collector of 24 Parganas as also 
the Certificate Officer. The learned Judge 
accepted the contentions of the plaintiff 
Company to the effect ‘that the notice 
dated the 26th February 1955 was bad 
inasmuch. as it was not signed on the 
same date as the certificate which bears 
the date the 29th August 1953 and 
further that the certificate was not in 
= accordance with the prescribed form, He, 


certain grounds 


A.L R. 


therefore, decreed the suit, Hence this 


appeal by the defendants. 


2. The first point that is pressed 
by Mr..S. C. Das Gupta the learned Gov- 
ernment Pleader is to the effect that the 
learned Judge erred in. holding that the 
certifcate proceedings were bad inasmuch 
as the certificate was not in ‘accordance 
with the prescribed form. It is a fact 
that the certificate is not exactly in ac~ 
cordance with the prescribed form. Word- 
ing of the certificate issued in the instant 
case (Ext. 2) is as follows:— 

“I certify that the sums mentioned 
overleaf are due to the certificate-holder 

the certificate debtor(s) and that 
they are justly recoverable, the recovery 
by suit not béing barred by law.” 

The form of the certificate prescribed at 
the relevant time by form. No. 1 is as 


tollows:— 


“I hereby certify that the above 
named sum of Rs. ......s0002-0..48 Gue to the 
above named  aciscccse KETTE from the 
above named (if the certificate is signed 
on requisition sent under Section 5, add) 
“I further certify that the above named 
sum of Rs. éscvessaseaciceds . is justly recover- 


‘able, and that its. T by suit is not 


barred by law. Dated 


of em thareanh 


ScdvebessiedensOay 


A. B. 

Certificate Officer.” 
The eee Gules on the authority of 
the decision in the case of Satish Chandra’ 
Bhowmick v. Union of India, (1961) 63 
Cal WN 324, held that the Notice not 
oe in the prescribed form, is bad in 
aw. 

3. Mr. Das Gupta “Grew. our 
attention to a later decision of this Court 
in M/s. N. C. Mukherjee and Co. v. Union 
of India, AIR 1964 Cal 165. In that case 
also the certificate was granted in the - 
form as in the instant suit and not in ac- 
cordance with the prescribed form. This 
court held that “a certificate is not ren- 
dered invalid by a mere defect of form 
and even by an omission | to fill up a 
blank” and further that “a certificate 
cannot be pronounced to be invalid mere- 
ly on the ground that it does not repeat 
the exact formula prescribed by the 
standard form” and- dissociated itself 
from the decision in Satish Chandra's 


‘case. It thus appears that there are two 


contrary decisions on the same. point by 
this Court, and the matter is at large. 
Speaking for overselves, we would prefer 
to follow the later decision and would 
not like to be too technical, Moreover, as 
has been pointed in the later decision and 


-as-urged by Mr. Das Gupta “the matter 


is now set at rest by West Bengal Act XI 
of 1961.” _ Section 2 of this Act runs as 
foliows:— 

“Notwithstanding any deden of any 
Court and notwithstanding anything to 
the contrary contained in the Bengal 
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Public Demands Recovery Act, 1613 
(hereinafter referred to as the said Azt) 
or in the rules made or forms prescrited 
thereunder, no certificate filed uncer 
Section 4 or Section 6 of the said Act and 
no notice served under Section 7 of the 
said Act shall be deemed to be invalid or 
shall be called in question merely on the 
ground of any defect, error or irregularity 
in the form thereof.” 

Mr. Das Gupta, therefore, contends that 
the defect in form cannoi invalidate the 
proceedings. 


4, Mr. J. C. Pal learned Advocate 
appearing on behalf of the respondent 


however contends that this Act XI of 


1961 has no application to the facts of the 
instant suit. He draws cur attention to 
the Object of the Act. The statement of 
Objects‘'and Reasons would show that 
this provision . was enacted because 


“The High Court of Calcutta has in- 
validated certain certificate Proceedings on 
the ground of a defect in the certificate 
and notice forms: objections are beng 
filed against the large number of pend- 
ing certificates challenging their validity 
on the basis of the decision of the H:gh 
Court. It is therefore necessary to veli- 
date such certificate proceedings.” 


Mr. Pal contends that the presenf 
suit was instituted long before the deci. 
‘Ision in Satish Chandra’s case and the-e~ 
fore, would not come within the amend- 
{ment made by Act XI of 1961. Accord- 
‘ling to him, this amending Act would be 
confined only to those cases where the 
proceedings are challenged: to be invalid 
after the decision of Satish Chandrm's 
ease, (1961} 65 Cal WN 324. 

5. We are not in a position how- 
ever, to accept the contention of Mr. Fal 
It is no doubt permissible to look iato 
the Statement of Objects and Reasens 
for the purpose of finding out its histary 
or in other words, why it came to be 


enacted. That would also appear from. 


the decision of the Supreme Court in 
S. C. Prashar v. Vasantsen, AIR 1863 
SC 1356 relied on by Mr. Pal. That 


decision does not lay down that the. 


Objects and Reasons would control ihe 
provisions of the enactment.. As a 
matter of fact in that decision it has been 
clearly laid down 


“that the Statement of Objects and 
Reasons for introducing a particular piece 
of legislation cannot be used for inter- 
preting the legislation if the words used 
therein are clear enough.” 

In this particular case, the words ured 
are quite clear and unambiguous and it 
is, therefore, not necessary to travel be- 
yond the Act itself to find cut the meen- 
ing. The Act itself would show that it 
was “An act to validate certain certifi- 


cates filed and notices served under the. 
Bengal Public Demands Recovery Act, 


‘and the Form (Form No. 33 
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1913”, The preamble also runs to this| 
effect. After this Act, the defect in thej 
form cannot invalidate the certificate. To] 
hold in line with Mr. Pal would k= tol 






this contention of Mr. Pal must fai. 


6. The second. ground on which 
the learned Judge has “Found the certifi- 
cate proceedings to be bad is that ac- 
cording to him the certificate and the 
notice must be signed on the same date, 
and, in this particular case, as we nave 
already pointed out, the second notice is 
dated the 26th February 1355 whereas 
the copy of the certificate which has sent 
along with it as required by the law -s of 
the old date, namely, 29th August _953. 
There is a prescribed Form fer this notice 
has 2een 
prescribed under Rule 84 of the Eules 
framed under the Public Demands Re- 
covery Act. According to this Form 
the notice would read as follows:— 

“You are hereby informed that a 
certificate against you for RS. .....ccsmecses 
due from you on account of ...... sasssa MAS 
this day been filed in my office sete ases” 
and ends thus 

Dated this s.ssssssasss day Of...nnsseneos LO 

A. B. 


Certificate Offizer.” 
The Notice issued in this case or the 
pita complied with this Form (Ext. 1 
a) ). 


7. It fs obvious that the date of 
the signing of the notice and the date of 
the affixation of the certificate are dier- 
ent. The learned judge on this aspect has 
also relied on Satish Chandra’s case (7961) 
65 Cal WN 324, where Their Lordships 
have held that the notice and the cectifi-« 
cate must bear the same date. Mr. Das- 
gupta however relied on the later dec-sion 
in M/s. N. C. Mukherjee and Co., AIR 
1964 Cal 165 wherein this aspect of the 
matter has also been considered ard it 
has been held that 

“It is plain enough that a tresh 
notice issued under Section 7 after the 
first notice is set aside cannot be signed 
on the date on which-the certificate was 
filed and cannot bear that date. I£ the 
notice under Secion 7 is signed on the 
same day on which the certifica is 
filed the date given at -the foot of the 
notice does: not conflict with-the scate- 
ment in the body that the certificate has 
been filed in the office on the same date. 
But the notice under Section 7 need not 
be signed on the day on which the certi- 
ficate is filed. If the notice is signed on 
a later date a recital in the body of the 
notice that the certificate has this day 
been filed in the office would be incorrect 
and the circumstance of. the case tere- 
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of the Bengal Public Demands Recovery 
Act, 1913 and no notice issued under Sec~ 
tion 7 of that Act should be pronounced 
to be invalid merely on the ground of a 
defect, error or irregularity in the form 
thereof. The State Legislature has now 


dation of Certificates and Notices) Act, 
1961 (West Bengal Act XI of 1961) pass- 
ed on April 28, 1961, provided that not~ 


Section 6 of the Act and no notice serv- 
ed under Section 7 of the Act shall be 
deemed to be invalid or shall be called 
in question merely on the ground of 
defect, error or irregularity in the form 
filed -in the 


d on and do not bear the date on 
which the certificates. were filed. West 


nounced to be invalid ọn- those grounds 


necessary to refer this matter to a larger 
Bench,” 2 . 


` §.- Mr. Pal however contends that 
the amendment by the Act of 1961 will 
have no bearing on this case as this 
requirement regarding the signing of the 
notice and of the filing of the certificate 
on the same date is no defect or irregu- 
‘larity in the Form. We again are not in 
a position to accept “this contention 
of: Mr. : The defect would ‘be 


a defect in the Form of the notice 
in the broader sense and: therefore, 


attract the operation of this amendment 


Act. There is also another ground on which’ 


we would like to follow the later deci- 


sion: ‘There may be thousand -and one: 
reasons, for which a notice sent along 
with a copy of the certificate, both signed 


on the same date, may prove infructuous. 
To take an instance, as is happening now- 
‘a-days, the bundle containing the notices 


might be destroved by fire, or otherwise. 


by some miscreants. The notice might 


“The true principle is that no certi- 
ficate filed under Section 4 or Section 6: 


A. L R. 
be lost or might be stolen even while in 
the custody of the post office, A second 
notice in the. circumstances would bs 
necessary. But to hold that the second 
notice must bear the same date as the 
certificate is to ask for the impossible, 
After all we have to import some amount 
of common sense in interpreting the law, 
A too technical view may lead to an im-= 
possible situation. as we have indicated 
above. In our view, therefore, the filing 
of the certificate and the signing of. the 
notice both on the same date would refer 
to the first notice, but if for some un- 
foreseen circumstances a second notice 
has to be issued, it must. bear a different 
date and that would not invalidate the 
notice. . We would, therefore. respectfully 
agree with the later decision, and hold 
that even though the notice in this case 
has been signed on a date much later than 
the date of the certificate, it has not in- 
validated the proceedings. The defect, if 
any, is also cured by the amendment Act. 

9. The result, therefore, is thaf 
both the grounds on which the suit was 
decreed by the learned Subordinate Judge 
fail, and in the circumstances this judg- 
ment and decree cannot stand. 

10. No other point was seriously, 
pressed on behalf of the respondent in 
support of the judgment also, 

11. We accordingly allow this . 
appeal and set aside the judgment and. 


_,de¢ree passed by the learned Subordinate 


Judge and the suit. 

12. Each party will bear its own 
costs all through. 
F. A. No, 772 of 1961. 
SALIG KUMAR DATTA, J:— 13. T 
agree that the appeal should be allowed 
and the plaintiffs suit should be dismiss- 
ed. I would, however, like to state my . 
views on the issues involved... 


14, This is an appeal by the Stata 


of West Bengal against the judgment and 


decree declaring that the proceedings in 
Certificate Case No. 1438 (A) of.1953-54 
are illegal and without jurisdiction. 


15. ois facts, which are hot dis- 
puted, that a Certificate Case 
No. 1438 ( (A) of 1953-54 dated’ August 29, - 
1953 with the Commercial Tax Officer, 
Taltala Charge, as the -certificate holder 
and with the respondent as the certificate 
debtor,. was filed on the same day in the 
Office of the Certificate Officer, 24 
Parganas (Exhibit 2). A notice under 
Section 7 of the Public Demands Recovery 
Act bearing date the August 29, 1953 was 
issued and served on the plaintiff respon- 
dent.:- An objection was filed by the 
plaintiff respondent which - was: rejected 
and affirmed on appeal by the Additional 
Collector. The plaintiff respondent mov- 
ed against the said order before the Divi~- 
sional Commissioner, who by his order 
set aside the certificate proceedings from . 
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the stage of issue of notice under Sec. 7 
and directed issue of fresh notice. Ac- 
cordingly fresh notice under Section 7 was 
issued on February 26, 1955 (Exhcbit 1 
(a)) along with certificate dated August 
29, 1953 and was duly served on the 
plaintiff respondent. An objection was 
filed by- the plaintiff respondent denying 
his liability. but the same was re ected 
and the order was affirmed by the Addi- 
tional Collector on. appeal: According to 
‘the State Government the plaintif res- 
pondent paid about Rs. 3000/- towards 
the certificate on sundry debts for recall 
of the distress warrant: Instead of 
moving against the order of the Addi- 
tional Collector, the plaintiff respondent 
instituted the present suit on Januery. 4, 
1957, against the State Governmen- and 
its officers, for a declaration that the 
certificate proceeding based on the certi- 
ficate dated August 29, -1953 was not 
“duly filed” and for, cancellation: >f all 
orders passed by the Revenue Officers in 
connection therewith. The main allega- 
tions were that the certificate was not 
drawn up and filed in compliance with 
the statutory provisions and forms pres- 
cribed, that the certificate and notice 
were signed on diverse dates by two 
certificate officers and “he original notice 
bearing lithographic signature was not 
duly signed as required in law. Accord- 
ingly it was contended that the certifi- 
cate proceeding was void and without 
jurisdiction. 

16. The State Government, the 
Collector of 24 Parganes and the Certi- 
ficate Officer filed one joint written state- 
ntent denying the contentions in the 
plaint and averred that the certificat and 
the notice “were valid and legal and 
there was no violation of the statutory. 
provisions. It was further contendec that 
the. proceeding was not void, illegal or 
without jurisdiction and. the greunds 
taken by ‘the plaintiff were not main- 
taineble in law. The suit in the premises 
was liable -to be dismissed. 

17. The learned Judge was af the 
view that the form of. the impugned 
certificate varied . considerably from the 
statutory form prescribed.’ Relying on 
the decision in (1961) 65 Cal WN. 324, it 
was held that the impugned certiticate 
was not in the statutory form prescribed. 
As to the notice, it was held, again rely- 
ing on the said decision, that the rotice 
was not signed on the day the certiczicate 
was filed in the office of the Certiccate 
Officer. By -his judgment and d=cree 
dated February 28, 1961, the learned 
Judge heild that the certificate was not 
duly filed and all orders passed in the 
said proceedings were illegal, inoperative 
and without jurisdiction: The suit was 
decreed accordingly and the pr2sent 
appeal against the said decree has been 
preferred by the State of West Bergal: 
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- 18, On April 28, 1961, The 
Bengal Public Demands Recovery (Vali- 
dation of Certificates ard Notices) Act 
1961 (West Bengal Act XI of 1961), pass- 
ed by the West Bengal Legislature came 
into force. It will be convenient to set 
out the provisions of the Act: 


West Bengal Act XI.cf 1961. 

An Act to validate certain certificates 
filed and notices served under the Bengal 
Public Demands Recovery Act, 1€13. 

“Whereas it is expedient to validate 
certain certificates filed and notices 
served under the Bengal Public Demands 
Recovery Act, 1913 (Ben. Act ITI of 1913). 

It is hereby enacted in the Twelfth 
year of the Republic of India, by the 
Legislature of West Bengal, as follows:— 


1. Short title— This Act may be 
called the Bengal Public Demards Re- 
covery (Validation of Certificates and 
Notices) Act, 1961. l 

2. Validation of Certificates filed 
under Sections 4 and 6 and notices serv- 
ed under Section 7 of Ben. Act II 
of 1913.— l 
Notwithstanding any decision of any 
Court and notwithstanding _ anything to 
the contrary > contained in the Bengal 
Public Demands Recovery Act. -1913 
(hereinafter referred to as the said Act) 
or in the rules made or forms prescribed 
thereunder, no certificate fled under Sec- 
tion 4 or Section 6 of the said Act and no 
notice served under Section 7 of the said 
Act shall be deemed to be invalid or shall 
be called in question merely on the 
ground of any defect, error or irregu- 
larity in the form thereof. ; 
The object for promulgation of the said 
Act, as stated in its Objects and Reasons 
are as follows: 


“The High -Court of Calcutta has in- 
validated certain certificate proceedings 
on the ground of a defect in the certifi- 
cate and notice forms. Objecticns are 
being filed against the large number of 
pending certificates challenging _ their 
validity on the basis of che decision of 
the High Court. It is, therefore, neces- 
sary to. validate such certificate proceed- 
ings.” (Vide Statement of Objects and 
Reasons printed in the Calcutta.Gazette, 
Extraordinary, Part IVA, dated Febru- 

19. Mr. - Sachindra Chandra Das 
Gupta, the Government Pleader, has con- 
tended that in view of the subsequent 
decision of this Court in AIR 1934 Cal 
165, the objections against the certificate 
and notice on formal defects are not 
sustainable in law. In any event in view 
of the West Bengal Act. XI cf 1961 
objection could no longer be taken against 
the certificate and notice on ground of 
formal defects therein and the certificate 
and the galas impugned must be deem- 


ed to be vali 
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20. Mr. Jyotish Chandra Pal, the 
learned counsel appearing for the respon- 
dent has contended that the Amending 


Act XI of 1961 could not be invoked to. 


decide a certificate which was impugn- 


ed long before the High Court decision in. 


1961-65 Cal WN 324 (supra), the judgment 
in that case being delivered on Septem- 
ber 16, 1960. The Amending Act, as its 
Objects and Reasons indicated, was in- 
tended to protect those cases where objec- 
tions to the legal validity certificates were 
filed on the basis of the said decision of 
the High Court. It could -not affect 
cases, like the present one, where the 
objection to the legal validity of the 
certificate was taken long prior to the 
High Court decision and not on its basis. 


21.. Even though the Objects and 
Reasons of the Amending Act appear to 
confine the application to cases where 
objections were filed on the basis of the 
High Court’s decision, the terms of the 
Act however are sweeping enough to in- 
clude within -its purview, certificates and 
notices which may contain’ any defect, 
error or irregularity in the form thereof 
and to validate such certificates and 
notices notwithstanding such formal 
defects therein. It is a cardinal rule of 
interpretation as laid down in AIR 1963 
sc 1356. 


particular piece of legislation cannot be 
used for interpreting the legislation if the 
. words therein are clear enough. But the 
statement of Objects and Reasons can be 
referred to for the purpose of ascertain- 
inz the circumstances which led to the 
legislation in order. to find out what was 
the mischief which the legislation aimed 
at. 

In view of the clear and unambiguous 
provisions in the Amending. Act, it must 
be held that the Act validated the mere 
formal defects in the certificate and-the 
notice which would otherwise be govern- 
ed by the said High Court decision. In 
the instant case, the same objections as 
were upheld in 1961-65 Cal WN 324 
(supra) were taken against the validity 


of the impugned certificate and notice and. 


the Amending Act was intended to cure 
such defects, which as the trial court 
found, invalidated the certificate and the 
notice:on the basis of the said decision. 
It must therefore be held that in view of 
the West Bengal Amending Act XI of 
1961, the certificate filed in the instant 
case cannot be pronounced to be invalid 
merely on the ground that it is not in 
the prescribed form. Further the notice 
issued under Section 7 cannot also be 
pronounced as invalid merely on the 
ground that it was not signed on the date 
the certificate is filed and bears a wrong 
date of the filing of the certificate. It 
has not been disputed that if Amending 


‘was thus without jurisdiction 
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Act applies to the instant case, which we 
kold so, there is no further scope for 
challenging the certificate and the notice 
rotwithstanding the High Court’s decision 
relied on by the trial court or anything 
contained in the’ Public Demands Re- 
covery Act. 1913, its rules and forms. 


_ 22. As was held by another Divi- 

sion Bench of this. Court in AIR 1964 
Cal 165 (supra) the decision in 1961-65 
Cal WN 324, was superseded -by West 
Bengal Act XI of 1961. It was further 
cbserved therein that in view of the 
change in law thus effected, it was not 
considered necessary to refer the matter 
to a larger Bench even though the said 
Bench expressly differed- from the 
earlier decision. 


23. A point was taken by Mr. Pal 
that the second notice Exhibit Al dated 
February 26, 1955 was defective, which 
is not merely a formal defect, in that it 
stated that the certificate was filed “this 
day”, which was not correct, as, as it 
eppears from notice. dated August 29, 
1953. (Exhibit 1) that it was filed on the 
same day i. e August 29, 1953. - This ip- 
validated. the notice ‘and . proceeding 
initiated on its basis, it was. contended, 
The mis- 
take alleged was undoubtedly there and 
it should have been stated in the second 
notice that the certificate was filed on an 
earlier day i. e. on August 
which I think, is permissible under R. 84 






Act XI of 1961 also cures this defect. The 
other objection that the certificate Exhi- 
bit 1 ‘and Notice Exhibit 1 (a) are invalid 
as they have been signed by two officers 
has no substance as by its definition in 
Section 3 (3) of the Public Demands Re- 
covery Act, 1913, “Certificate Officer” 
means, apart from a Collector or Sub- 
divisional Officer. any officer appointed to 
perform the -functions of a certificate 
efficer under the Act and there is no 
challerige that the signatories of the cer- 
tificate and notice were not so appointed. 


24. . Mr. Pal also contended thaf 
the appeal has not been properly filed 
as the authority of the person as “repre- 
senting” the State of West Bengal has -` 
not been properly described in the cause 
title of the memorandum of appeal 
Inder Article 300 (1) of the Constitution, 
the Government of a State is to sue or 
zo be sued in the name of the State. In 


-this appeal the . appellant has been des- 


eribed in the memorandum of appeal as 
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the “State of West Bengal” and the other 
words therein are unnecessary surphusage 
and. ad be ignored. 

‘ In view of the position created 
by a Amending Act of 1961 the eppeal 
must be and i is allowed without any order 
as to costs in this Court and the respon 
dent's suit is dismissed, as proposed. 

las allowed, 
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S. K. CHAKRAVARTI AND S. K. 
DATTA, JJ. 

Uma Charan Roy, Appellant v. Sm. 
Eajal Roy, Respondent. i 

A. F. O. D. No. 221 of 1966, D= 1-9- 
1970. 

(A) Hindu Marriage Act (1955), S. 15 
Proviso — Effect of Proviso to S. 15 is 
that after the decree for dissolution of 
marriage, the marriage subsists tor at 
least one year from the date of d=cree; 
and the party against whom deczee is 
obtained is a spouse until the period ex- 
Pires — Consequently, a second macriage 
even under Special Marriage Act per- 
formed within one year from such cecree 
by the decree-holder’ would be null and 
void as violating S. 4 read with S. 24 of 
that Act. (X-ref:- Special Marriage Act 
(£954), Ss. 4, 24)—X+ref:- Hindu Marriage 
Act (1953), S. 13 (1) (v)). AIR 1965 Madh 
Pra 194, Distinguished. (1890) 15 PD 152 
& (1912) ILR 34 All 203. & AIR 191€ Mad 
847 (2) & AIR 1621 Cal 517 & AIR 1967 
SC 581, Relied on. (Paras Li, 26) 


(3) Hindu. Marriage Act (1955), S. 29 

(4) — S. 29 (4) is no bar to the applica- 
tion of S. 15. to a marriage held ander 
Special Marriage Act — It is only if there 
is any inconsistency between the provi- 
sions of those two Acts that provision of 
Hindu Marriage. Act would not aprly to 
a marriage under Special Marriage Act. 
a a Hindu Marriage Act (1955), 
S. 15) — (X-Ref.— Special Marriage Act 
(1954), S. 4), (Paras 7, 21) 


(C) Special Marriage Act (1954). S. 4 
(a) —- ‘Spouse’ does not mean only a 
gpouse married under Special Marriage 
Act — That word has fo be given its 
ordinary meaning — a wife or a husband. 
(&-Ref.—Words and Phrases — ‘Spanse’). 
(Para 8) 
Cases Referred: Chronological — Paras 
(1967) ATR 1967 SC 581 (V 54) = 
T967- SCR 864, Smt. Chandra . 
Mohini Srivastava v. Avinash . 
Prasad Srivastava 11, 22 
(1965) AIR 1965 . Madh Pra 194 
(V 52) = 1965 Jab LJ 260,.Mohan- 
murari v. Smt. Kusum Kumari. 
D, 24 
C0/CO/B34/71/HGP/C i 
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(1921) AIR 1921 Cal 517 (V 8) = 
25 Cal WN 710, J. J. Turner v. 
Mrs. A. E. Turner 10. 24 
(1916) AIR 1916 Mad 847 (2) (V & 
= ILE; 38 Mad 452, Battie w 
Brown 10, 24 
(1912) ILR 34 All 203, Esther Mari=> 
Jackson v. Frederick Ormond Laz- 


land Jackso 10, 24 
(1890) 15 PD "152, Warter v. Waa T 
Himangshu K. Bose, ‘for Appellant; 


Amarendra M. Mitra, B. C. 


Sunil K. Kar, for Respondent, 

S. K. CHAKRAVARTL J.: Ths is an 
appeal at the instance of a kusband. 
against whom a decree of nullity of his 
marriage with the respondent hzs been 
Passed by a learned Additional istrict 
Judge at Alipore. The appellant seems to 
be rather unfortunate in his matr-monial 
ventures. He was first married w:th one 
Durga Bala 


Roy and 


: Roy in or about 1947, and on 
the 2nd of October, 1958, Durea Bala 
died leaving five issues. In less than 
three and half months from fhe {Jate of 
the death of Durga Bala the appellant 
married again one Susama, to be orecise, 
on the 15th of January, 1959. Dn the 
1Ith of September, 1963, he filed a suit 
for dissolution of his marriage with 
Susama on the ground that she had been 
suffering from venereal disease in 2 com- 
municable form for a period of rot less 
than three years immediately pr2ceding 
the presentation of the petition. It would 
further appear that before this swit was 
filed he and the present responden: Kajal 
fell in love with each other... The suit 
for. dissolution of the marriage was de- 
creed on the 23rd of Marea, 1964, under 
Section 13(1) €v) of the Hindu Marriage 
Act (Ext. B) Admittedly the appelant 
Susama as also Kajal are all Hincus. On 
the 18th of March, 1964, that is to say 
five days before the appellant ppt his 
decree of divorce of the marriage with 
Susama he filed a notice of marriage with 
Kajal before the Marriage Officer for Cal- 
cutta and 24 Parganas District (Ext. 2). 
On the 21st of April, 1964, the appellant 
and Kajal were married under tke Spe 

cial Marriage Act and exhibit 3 is the 
certificate of marriage. On the I“th of 
June, 1964, Kajal filed the instant suit 
mainly on the allegation that her marri- 
age with the appellant was void as the 
appellant’s marriage with Susama was 
continuing upto the date of the marriage 
or, in other words, as her marriage with 
the appellant contravened the provision 
of clause (a) of Section 4 of the Special 
Marriage Act. She had also made allega- 
tions in her petition that by fraud. and 
misrepresentation she was induced to 
enter into this form of marriage end she 
was actually not aware of the fact that 
fhe appellant had a wife living œ that 


- date. . But the. appellant contested that 
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suit and denied these charges of fraud and 
misrepresentation and further alleged 
that Kajal was aware of everything and 
that as a matter of fact it was she who 
induced him to enter into this marriage. 
He further contended that in no view of 
the law could Susama be considered as 
his spouse on the date of ‘his marriage 
with Kajal and as such the marriage was 
not a nullity. The learned Additional 
District Judge was of the opinion that in 
view of clause (4) of Section 29 of the 
Hindu Marriage Act, Section 15 of the 
Hindu Marriage Act did not apply to the 
instant impugned marriage but he held 
thet the marriage is bad in view of Sec- 


tion 30 of the Special Marriage Act and . 


granted a decree of nullity. Hence this 
appeal by the husband. 


_ 2 The first point that is pressed 
by Mr. Himangshu Kumar Bose, the 
learned Advocate for the appellant, is 
to the effect that the learned Judge erred 
in applying S. 30 of the Special Marri- 
age Act to this impugned marriage. In 
our view, he is quite justified in this criti- 
cism of the learned Judge’s judgment. 
Section 30 of the Special Marriage Act, 
as it stands. would apply to the dissolu- 
tion of a marriage under the Special 
Marriage Act. Here the marriage with 
Susama was dissolved, not under the 
Special Marriage Act, but under S. 13(1) 
(v) of the Hindu Marriage Act. - 


3. Mr. Amarendra Mohan Mitra, 
leerned Advocate appearing on behalf of 
the respondent, however submits that 
Section 15 of.the Hindu Marriage Act 


would also apply and that accordingly — 


the marriage between the appellant and 
Susama must be deemed to be subsisting 


on the 2ist of April, 1964, when the appel- 


Jant and Kajal entéred into.a marriage 
under. the provisions of the Special Marri- 
age Act. Section 15. of the Hindu: Marri- 
age Act stands as follows:- —— 

“When a marriage has been dissolved 
by a decree of divorce and either there is 
no right of appeal against the decree or, 
if there is such’.a right of appeal, ‘the 
time for appealing has: expired without 
an appeal having been presented, or an 


appeal has been presented but has been . 


cismissed, it shall be lawful for either 
party to the marriage to marry. again: 
Provided that it shall. not be lawful 
for the respective parties to marry again 
unless at the date-of such marriage at 
least one year has elapsed from the date 
`~ of the. decree in the court of the first in- 
stance.” ; 
Mr. Mitra submits that E marriage þe- 
tween the appellant and Kajal was held 
before one year had elapsed from the date 
of -the decree of dissolution of the marri- 
age. namely, between the appellant and 
Susama, and as such it must be: held. that 
the appellant had a spouse living on. the 
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71st of April, 1964, and his marriage with 


Eajal would be hit under Section 4(a) 
read with Section 24(1) (i) of the Special 
Marriage Act. 

4, Section 4 of the Special Marri~ 
age Act runs as follows:— 

“Notwithstanding anything contained 
in any other law for the time being in 
force relating to the solemnization of 
marriages, a marriage between any two 
persons may be solemnized under this 
Act, if at the time of the marriage the 
DHllowing conditions are fulfilled, namety:- 

(a) neither party has a spouse a 

(b) neither party is an idiot or 
Imatic; . 

(c) the male has completed the age 
cf twenty-one years and the female the 
age of eighteen years; - 

(d) the parties are not within the de~ 
grees of prohibited relationship; and 

(e) where the marriage is solemnized 
cutside the territories to which this Act 
extends, both parties arə citizens of India 
comiciled in the said territories.” 
fection 24(1) of the Special Marriage Act 
runs as follows:— 

“Any marriage solemnized under this 
‘Act shall be null and void and may be so 
ceclared by a decree of nullity if— 

(i) any of the conditions specified in 
clauses (a), (b), (c) and (d) of Section 4 
kas not been fulfilled; or 

(ii) the respondent was impotent af 
the time of the marriage and at the time 
cf the institution of the suit.” 

Prima facie the contention urg- 
ed by: ‘Mr. Mitra is of substance. The term 

‘spouse’ has not been defined . either in 
the Hindu Marriage Act or in the Special 
Marriage Act and therefore has to be 


‘given its ordinary’ grammatical meaning. 


Tt means a wife or a husband. Therefore, 
if in law, the: marriage between the ap- 
pellant and Susama is held to be continu- 
ing tip to 21st-of April, 1964; the marriage 
between the appellant and Kajal would 
be null and void under the provisions of 
fhe Special Marriage Act referred to 
bove. > i : 

6. Mr. Bose has very strenuously 
contended that in view of Section 29(4) 
of the Hindu Marriage Act, Section 15 of 
that Act has no -application to the 
impugned marriage. Sub-section (4) of 
Section-29 runs as follows: 

“Nothing contained in this: Act shall 
be deemed to affect the provisions con- 
tained in the Special Marriage Act, 1954 
43 of 1954) with respect to marriages be- 
fween Hindus solemnized under that Act, 
whether before or after the commence- 
ment of this Act.” 


7. We are not ina position to ac- 
cept this contention. of Mr. Bose. Sub- 
section {4) of Section 29 can only mean 
that if there is any inconsistency between 
fhe provisions of Hindu Marriage Act and 
Special Marriage Act then the provisions 
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of Hindu Marriage Act would not apply 
to a marriage held under the Special Mar- 
riage Act. It does not mean that the effect 
of the provisions of the Hindu Marriage 
Act would not apply in case one party to 
a marriage under the Hindu Marriage Act 
enters into a marriage with another per- 
son under the Special Marriage Act. ` 

E S Mr. Bose has further contended 
that the term ‘spouse’ as used in clause 
(a) of Section 4 would apply only tc a 
spouse married under the Special Marri- 
age Act. 
tion is to the effect that if a person has 
been married under the Special Marriage 
Act and then re-married under the Epe- 
cial Marriage Act, clause (a) would apply, 
but not if the parties were married urder 
the Hindu Marriage Act originally and 
later on one party to the marriage: con- 
tracts the marriage und2r the Special 
Marriage Act. We see no reasons to limit 
the use of the term ‘spouse’ in’ clause (a) 
of Section 4 to be a' spouse married under 
the Special Marriage Act. We carnot 
read into this section something which is 
not there. Moreover, if we’ accept: this 
interpretation .of Mr. Bose it would lead 
to disastrous results. A person who is a 
Christian and has been married accorcing 
to Christian rites, may. without dissolv~ 
ing his first marriage, get re-married with 
some other person under the Special Mar- 
riage Act, and, accordingly, if we accept 
Mr. Bose’s interpretation that marriage 
would be valid. There - are . provisions 
‘similar to clause (a) of Section 4 of the 
Special Marriage Act in- the Hindu Marri- 
age Act ‘as also in other Acts. Conversely 
also a party to a marriage under the Spe- 
cial Marriage Act may choose to -marry.a 


Hindu under the Hindu rites: and if we` 


follow Mr. Bose’s interpretation, this 
second marriage cannot be questiored. 
Accordingly we do not accept .. this- con- 
tention raised by Mr. Bose. . 


9. The next point- that is urged by 
Mr. Bose is to the effect that even if Sec- 
tion 15 of the Hmdu Marviage Act would 
apply, still the effect of dissolution of the 
marriage between Hindus under Section 
13 would take effect instantaneously end 
accordingly Susama could not be corsi- 
dered to be a spouse of the appellant at 


the time of his marriage with: Kajal. Mir. ` 


Bose is overlooking Section 15, altogether 
in our view.. It is clear from this sect:on 
that at least for a year since the date of 
the decree of dissolution of marriage, a 
party to the marriage cannot re-marry, 
and if he or she remarries such a marriege 
shall be illegal. Mr. Bose has referred to 
the decision in Mohanmurari v. Smt. 
Kusumkumari reported in AIR 1965 Madh 
Pra 194. That was a case -where there 
was a decree of annulment of marriage; 
and Section 15 had no application, and 
pees that decision is of no help to 
ose. l a 
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, 10. On the other hand Mr. Mitra 
has referred to a number of decisions 
mostly under the Indian Divorce Act to 
show that similar provisions under the 
Indian Divorce Act were interpreted to 
show that the marriage continued till the 
expiry of the period of six months. The 
earliest case is Warter v, Warter, (1890) 15 
PD 152.. It-deals with Section 57 of the 
Indian Divorce Act which runs as follows: 


“When six months after the date of 
an order of a High Court confirming the 
decree for a dissolution of marriage made 
by a District Judge have expired, 

or when six months after the date 
of any decree of a High Court dissolving 
a marriage have expired, and no appeal 
has been presented against such decree to 
ee High Court in its appellate jurisdic- 

on, 
or when any such appeal has been 
dismissed, 

or when in the result of any such 
appeal any marriage is declared to be dis- 
solved, but not sooner, it shall be lawful 
for the respective parties to the marriage 
to marry again, as if the prior martlage 
had been dissolved by death: 


.. Provided that no appeal to Supreme 
Court has been presented against any 
such order or decree. i 


When such appeal has been dismissed, 
or when in thè result thereof the marri- 
age is declared to be dissolved, but not- 
sooner, it shall. be lawful for the respec- 
tive parties to the marriage to marry 
again as if. the prior marriage had been 
dissolved by death.” 


The provision is almost similar’ to that in 
the’ Hindu: Marriage Act or the Special 
Marriage’.Act.: In this case it was held 
that the-first marriage, having been cele- 
brated within :six months from the -date 
of the final decree of divorce, was invalid. 
In Esther Marie Jackson xw. Frederick 


Ormond Layland Jackson, (1912) ILR .34: 


All 203 it. has also been held that whera 
the successful petitioner: in'a suit: for dis- 
solution of marriage entered into a second 
marriage within six months of the decree 
for dissolution of marriage becoming ab- 
solute, the second. marriage was void. In 
Battie v. Brown, ILR 38. Mad 452 = (AIR 
1916 Mad 847 (2)) it was held that Sec- 
tion 57 of the Indian Divorce Act does 
not completely dissolve the tie of marri- 
age until the lapse of a ‘specified time 
after the decree for dissolution of marri- 
age and the marriage continues to be*in 
force within the meaning of Section 19(4). 

In J. J. Turner v. Mrs. A. E. Turner, 25 
Cal WN 710 = (AIR 1921 Cal 517). this 
Court also .held.-that by. reason of the 
provisions of Section 57-of the Divorce- 
Act and of the fact that the time specified 
by Section 57 had not .elapsed from the 
date of the order of the. High Court con- 
firming the decree nisi, the marriage with 
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Turner’s former wife was in force on the - 
date of the second marriage, and conse- 
quently the second marriage was null 
and void. 


11. Mr. Bose tries to distinguish 
these decisions on the ground that there 
both the first and the second marriages 
were held under Christian rites, whereas 
In the instant suit the first marriage was 
held under Hindu Marriage Act, and the 
second marriage was held under the Spe- 
cial Marriage Act. This is a distinction 
without a difference. The point which 
arose for determination in the decisions 
referred to above was what was the effect 
of the six months’ period after the decree 
had become final, and it is on an interpre- 
tation of that proviso, that the courts 
held that the first marriage continued till 
the six months’ period had expired. In 
our view, therefore the principles enun- 
ciated in the aforesaid decisions would 
apply with equal force in the instant case. 
What is more in Smt. Chandra Mohini 


Srivastava v. Sri Avinash Prasad Srivas- ` 


tava, AIR 1967 SC 581 the Supreme Court 
while construing Section 15 also came te 
the same conclusion. So we must hold 
that the effect of Section 15 of the Hindu 
Marriage Act in this case was that the 
marriage between the appellant anc 
Susama continued for a.period of one 
year from the 23rd of March 1964 and 
therefore, on the 21st of April, 1964, Su- 
sama was a spouse of the appellant, and 
as such -the marriage between Kajal and 
the appellant is null and void under Sec- 
tion 4 read with Section 24 of the Spe- 
cial Marriage Act. p 

12. .' Mr. Bose has lastly arene 
that Kajal was a consenting party:to this 
marriage. and had. entered into this marri- 
age with full knowledge that Susama was 
alive, and, as such, she ‘cannot question 
this marriage. As we have already point- 
ed out, the marriage is null and void and 
even if Kajal had acquiesced in it, that 
does not prevent her from N it 
at a later stage. . 


13. The result heroe is that we 
confirm the judgment and decree passed 
by the Additional District Judge, though 
on a different ground, and the appeal fails 
‘and must be dismissed. 

14. There. will be no order as to 
costs. 

. SALI. KUMAR DATTA, {.:— I5 
I agree with my Lord that te. appeal 
should be dismissed. I would. however, 
like to say my. views on the: eno in- 
volved in the appeal Z 


16. This appeal, by the husband 
against the decree of nullity of marriage 
on the wife’s petition under Section 24 of 
the Special Marriage Act, 1954 (Act XLII 
of 1954), raises some interesting points of 
law. The husband ‘had five children by 
his fitst wife Durga who died on cre 
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marriages. as also of its 
who was admittedly. living then and even 
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2, 1958. Thereafter on January 15, 1959, 
he married his second wife Susama ac- 
cording to Hindu rites. Shortly after the 
second marriage, the husband became 
acquainted with one Kajal, the petitioner 
in this proceeding and their acquaintance 
Tipened to highest intimacy, borne out by 
wife’s letter—exhibits A series. In 1963, 
the husband brought a suit for a decree 
of dissolution of his marriage with Susa- 
ma under Section 13(1) (v) of the Hindu 
Marriage Act, 1955, (Act XXV of 1955) 
on the ground of her venereal disease in 
a communicable form. the- pro- 
ceedings were pending, the parties be 
fore us gave notice to-the Marriage Offi- ` 
cer on March 18, 1964, of their intended 
marriage under Section 5 of the Special 
Marriage Act. The husband’s marriage 
with the second wife Susama was dissolv- 
ed by a decree of divorce on March 23, 
1964 The appellant husband and -Kajai 
were married under the Special Marriage 
Act on April 21, 1964 


17. On June 17, 1964, Kajal filed 
an application under Section 24 of the 
Special Marriage Act. for a declaration of 
nullity of her said marriage solemnized 
on April 21, 1964. The grounds inter alia 
were that the marriage was in violation 
of the provisions of the Hindu Marriage 
Act and at the time of the impugned 
marriage, Susama the second wife of the 
husband was alive and accordingly the 
condition specified: in. clause (a) of Sec- 
tion 4 was not fulfilled. As-a result the 
marriage was‘ null and void and should” 
be so declared by the Court. There were 
allegations of fraud and suppression by 
the husband of the facts of his previous 
spouse Susama 


thereafter. “The suit was contested. by 
the husband who denied the allegations 
of fraud or suppression of facts relating to 
his previous marriages and facts connect- 
ed therewith. On. the point of law, it 
was submitted that provisions of the 
Hindu Marriage Act had no application to 
the impugned marriage which was under 
the Special Marriage Act. 


- 48. The learned Judge disbelieved 
the case of the petitioner about fraud and 
suppression of facts by-the husband and 


‘rightly so in our opinion, as the exhibits 


A ‘series clearly indicated that the peti- 
tioner was fully aware of the - previous 
marital life of the husband. In fact, .. in 
my opinion, she was, to a large extent, 
responsible for this rnarriage. The learn- 
ed Judge however held, on an interpre- 
tation of Section 30 of the Special. Marri- 
age Act that the impugned marriage 
within one month of the decree of divorce 
against Susama was null and void and 
decreed accordingly. The present appeal 
is against the said decree. 


19. Mr. Himangshu Kumar Basu, 
the learned counsel appearing for the 
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husband appellant, has contended that the 
learned Judge’s interpretation of Seccion 
30 was wholly wrong, as it has no arpli- 
cation to the facts of the ease. It seams 


also obvious that Section 30 applies where- 


the earlier marriage was under the Spe- 
‘cial Marriage Act which is not the, ease 
before us. In fact, this position has nof 
been contested before wus by Mr. Amar- 
endra Mohan Mitra, the learned counsel 
for the wife respondent. 


20. Mr. Basu’s more formidable 
contention is that Section 15 of the Hindu 
Marriage Act, in view of its Section 2&(4), 
has no application to a marriage urder 
the Special Marriage Act. Elaboracing 
his arguments, Mr. Basu contended chat 
the Hindu Marriage Act and the Special 
Marriage Act are complete codes in th2m- 
selves, containing elaborate provis_ons 
regarding conditions of marriage, respec- 
tive rights of parties as also judicial pro- 
cesses in connection therewith. It would 
not be permissible to import provisions of 
one statute to the other and in fact by 
section 29(4) of the Hindu Marriage Act 
it is provided that nothing in the said 
Act shall affect the provisions in the Spe- 
cial Marriage Act with respect to matri- 
ages between Hindus solemnised urder 
that Act. If Section 15 of Hindu Marri- 
age Act had thus no application, the 
marriage could not be impugned in. hw. 
Mr. Mitra has disputed the above conten- 
tions as, according to him, the provisions 
of the Hindu Marriage Act shall, under its 
Section 29(4), affect only the provisions 
of marriage under the Special Marriage 
Act and nothing beyond. 


21. It appears to me that the con- 
tentions of Mr. Basu are without sub- 
stance. As it is well known, a Hindu 
couple at its option may solemnise their 
marriage either under the Hindu Marri- 
age Act or the Special Marriage 
Act -and any marriage of the 
Hindus registered under either of 
the Acts shall be valid in law. It will 
be noticed that. the conditons of a marri- 
age under the Hindu Marriage Act in its 
Section 5 thereof are little more elabo~ 
rate than. those of a marriage under the 
special Marriage Act as provided in its 
Section 4 Section 29(4) of the. Hindu 
Marriage Act only makes this- provision 
that the conditions of marriage under this 
Act shall not -be imported or treated as 
conditions of a marriage under the Spe- 
cial Marriege Act. It has no further res- 
trictive power -and certainly cannot be 
extended to exclude application of Sec- 
tion 15 which does not by itself relate to 
the provisions with respect to marriage 
between Hindus under the Special Marri- 
age Act. 

22. Section 15 of the Hindu Mar- 


riage Act imposes conditions in resrect 
of re-marriage of parties under decree of 
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divorcee and we are concerned here with 
the proviso which makes it unlawful for 
any party to marry again unless at the. 
date of such marriage one year has elaps- 
ed from the date of the decree of the 
court of first instance. This is a personal 
obligation on either of the spouses which 
must be deemed to be incorporated in 
the decree of.divorce itself and is its inte- 
gral part and must be complied with be- 
fore the intending party is free from the 
fetters of his or her earlier marriage for 
a re-marriage under, whatever statute he 
or she may elect as the section makes no 
exception. The rigorousness of the pro- 
visions of Section 15 was considered by 
the Supreme Court in AIR. 1967 SC 581 
which extended its principles to applica- 
tions for special leave for appeal before 


the court, though no appeal as of right 


lies from the decree of the High Court. 
It cannot therefore be said that with the 
passing of a decree for divorze everything 
between husband and wife comes to an 
end; on the. contrary, for re-marriagei 
after the decree for divorce under the 
Hindu Marriage Act, the corcerned party 
has strictly to comply with its provisions 
and infraction thereof would only lead to 
penal consequences. 


23. Mr. Basu: has ‘contended with 


‘great emphasis that a decree takes effect 


on the day it is passed and if so. the par~ 
ties cease to have any relationship on 
that date and no longer are spouses of 
an erstwhile marriage dissolved by a 
decree of divorce. ‘Accordingly Section 4 
(a) of the Special Marriage Act could not 
be resorted to in making the impugned 
decree invalid in the said circumstances 
as it had no application. l 


24. ‘Mr. Basu in this connection 
also-referred to the decision in AIR 1965 
Madh Pra 194 where it was held that 
when the decree is passed under the. 
Hindu Marriage Act, declaring a marriage 
void, the marriage is void ab initio, -as if 
no marriage in law has taken place. This 
decision has no.bearing here, as Sec- 
tion 15 imposes the prohibition in regard 
to decrees of divorce and in case of de- 
crees of nullity of marriage the section 
has no application: .On behalf of the res- 
pondent, we were referred to a number 
of decisions which lay down the principle 
that during the time within whick re- 
marriage is prohibited, as in Section 57 of 
the Indian Divoree Act (Act IV of 1869), 
marriage between the spouses is deemed 
to subsist. In (1890) 15 PD 152, it was 
laid down that there was « prohibition 
contained in Section 57 of the Indian Di-~ 
vorce Act against remarriage of e‘ther 
party within six months of the date of 
the final decree, E l 
- “as the Indian Law. like our own, 
does not completely dissolve the tie of 
marriage until the lapse of a specified 
time under the decree. This is an :nte« 
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gral part of the proceedings by which 
alone both parties can be released from 
their incapacity to contract a fresh marri- 


e”. 

(1912) ILR 34 All 203 was a case where 
the husband on the decree for dissolution. 
of marriage becoming absolute, remarried 
within six months. On the petition of 
the wife of this marriage, it was held fol- 
lowing (1890) 15 PD 152, Warter v. War- 
ter (supra) that the husband’s marriage 
with his former wife who was alive was 
still in force when he went through the 
form of a marriage with the petitioner 
wife who was thus entitled to the decla- 
ration that her marriage with the hus- 
band was null and void. In ILR 38 Mad 
452 = (AIR 1916 Mad 847 (2)) in similar 
circumstances it was held that the former 
marriage is to be considered still in force 
at any rate to the extent of preventing a 
subsequent marriage during the lifetime 
of the other party to such marriage until 
the prohibition resulting from the survival 
of such other party is removed by virtue 
of the section. The subsequent marriage 
vras held as void while the previous mar- 
riage was held still “in force’ within 
meaning of Section 19(4) for affording the 
jurisdiction to court to declare the second 
marriage a nullity. In 25 Cal WN 710 = 
(AIR 1921 Cal 517), following the above 
case Warter v. Warter (supra) it was held 
that the subsequent marriage, held within 
six months from the date confirming. a 
decree nisi was null and void, even though 
the parties to the subsequent marriage 
lived as husband and wife for eighteen 
‘years. 


25.. It must be mentioned that the 
cases cited above were governed by the 
Indian Divorce Act and the Courts pro- 
ceeded on the basis that as the former 
wife was alive at the time of subsequent 
marriage and the former marriage was 
then in force, it violated provisions of 
Section 19 (4) of the said Act which prohi- 
bited a marriage of a person with a spouse 
living. That was the ground of distinction, 
according to Mr. Basu, which made the 
decisions inapplicable to the facts of this 
ease where the parties. were. Hindus and 
two’ statutes were involved in regard to 
the two marriages. Further according to 
Mr. Basu. the language in clause (a) of 
Section 4 of the Special Marriage Act is 
merely “a spouse” without any qualifica- 
tion which would have been qualified ‘if it 
is intended to include spouses of an ear- 
lier marriage under the Hindu Marriage 
Act. 


26. Ona consideration of the cases 
cited above, I am of the opinion that the 
principles enunciated. therein should also 
be made applicable to the marriages under 
the Hindu Marriage Act with which we 
are concerned here. For the purpose of 
only preventing a spouse from marrying 
again within the limit of time prescribed 


Uma Charan y. Kajal (S. K. Datta J.) 


A. I. R. 


in the proviso to Section 15 of the Hindu 
Marriage Act, the former marriage dis- 
solved by a decree of divorce under its 


„provisions must be deemed to subsist for 


a period of at least one year from the 
date of such decree in the Court of the 
first instance. The prohibition being at- 
tached to the persons involved, any infrac- 
tion of the rule leading to a second marri- 
age would obviously violate the provi- 
sions of clause (a) of Section 4 of the Spe- 
cial Marriage Act and make such subse- 
quent marriage null and void. 

27. Such interpretation is in har- 
mony with the other provisions of the 
connected statutes and is consistent with 
the objects for which they have been 
brought to the statute book. As other- 
wise, even a Hindu spouse having a mar- 
riage solemnised under the Hindu Marri- 
ape Act, as here, could validly enter into 
a marriage under the Special Marriage 
Act with impunity. The consequences 
thus would be disastrous for the society 
also and would lead to acute problems 
while the marriage acts seek to prevent 
their coming in existence. It may also 
be noted that the words “spouses” in the 
said sections has been used without any 
qualification, meaning that the spouse 
contemplated in the said provision would 
include a spouse of any valid marriage. 


28, Provisions similar’ to those 
contained in Section 15 of the Hindu Mar- 
riage Act, have been made in Section 57 
of the Indian Divorce Act and Section 
30 of the Special Marriage Act. This was 
necessary also for the additional reason 
that provisions of the Special Marriage 
Act are available to any person resid- 
ing in India (excepting the State of 
Jammu and Kashmir) and have ae extra 
territorial operation. 


- 29. It is not necessary to deal 
further with the contention of Mr. Basu 
that the wife is not competent to the re- 
liefs prayed for in the circumstances or 
with the contention of Mr. Mitra that the 


‘notice of marriage contained the false de- 


claration of the husband being unmarried 
in place of divorce or the notice being 
given at a time when the earlier decree 
was yet.to be passed. The impugned 
marriage, as we have seen, is null and 
void for non-fulfilment of the provisions 
of clause (2) of Section 4 of the Special 
Marriage Act and the respondent wife 
was entitled to such declaration as rightly 
held by the trial Court. 

30. The appeal accordingly fails 
and is dismissed, without any order as to 
costs, as proposed. 

Appeal dismissed. 
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The Raiputana Trading Co. Pvt. Ltd., 
Applicant v. Malaya Trading Agency, Res- 
pondent. ` 

Suit No. 1466 of 1969, D/- 27-8-1970. 

(A) Houses and Rents — West Bengal 
Premises Tenancy Act (12 of 1956), Sec- 
tion 17 (2A) and (2B) — Provision. con- 
. tained in S. 5 of Limitation Act for con- 
donation af delay for sufficient cause does 
not apply to an application ae extension 
of time to deposit rent under S. 17 (2A). 
(Limitation Act (1963), S. 5). ‘Suit No. 
829 of 1966. D/- 13-8-1969 (Cal) not 
agreed with but followed as bind ing. in 
view of AIR 1963 SC 151. 

(Paras 5, 10, 13, 14, 19) 

(B) Limitation Act (1963), S. 5 — 
Mistaken advice of a lawyer given negli- 
gently and without due care is not a suffi- 
cient cause for condonation of delay under 
this section. AIR 1968 Cal 69, Followed. 
© =- (Paras 21, 22, 23, 25) 
Cases Referred: Chronological. Paras 


(1969) AIR 1969 Cal 418 (V 56), 
Inder Singh v..Corpn. of Calcutta 21 
(1969) Suit No. 829 of 1966, D/- 
13-8-1969 (Cal), Jatindra Nath 
Samanta v. M/s. Rash Behari 
Dutta & Co. 14 
(1968) AIR 1968 Cal 69 (V 55), 
Bh Bhusan Mondal. v. Khag- ee 
endra K. Bandopadhya 2i 
11952) AIR 1968 Cal 363 (V 55) = 
2 Cal WN 872, Jagarnath Gupta 
& Co. Co. Pvt, Ltd. Vv. Mulchand iè 
(1968) “ATR 1968 SC 372 (V 55) = - 
1968-1 SCR 455, Tribnobandas v. 


Ratilal 18 
(1966) A. F.-0. O. No. 9 of 1956, l 
D/- 25-7-1966 = ILR (1968) 1` : 

Cal 95. Pannalal Ramnarain v. 
Bengal Nagpur. Cotton Mills Ltd. a 
5, 


(1966) 70 Cal WN 516 = 1966- 1 
Com LJ 300, John Herbert & Co. 
Pvt. Ltd. v. Pranay Kumar Dutta a7 
(1965) AIR 1965 SC 507 (V 52) = 
1964-1 SCR 717. Shankarlal Agar- . 
walla v. Shankarlal Poddar i 17 


(1964) AIR 1964 Cal 105 (V 51) = 
68 Cal WN 30 (SB), Siddheswar. 
v. Prakash. - . 23 
(1964) AIR 1964 SC 1099 (V 51) = 
1964-6 SCR 129, Vidya Charan 
Shukla v. Khubchand PRRI 
15, 15, I7 
(1963) AIR 1963- SC 151 (V 30) = 
1963-2 SCR 774, Somavanti V. 


State of Punjab N 19 
(1962) AIR 1962 SC 83 (V 49) = ` 

1962-2 SCR 558, Jaisri Sahu v. 

‘Raj Dewan Dubey E i 18 
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(1951) 1951 AC 555 = 1951-1 All ER 

667, Smith v. London Transport 

Executive . 12, 
(1950) 54 Cal WN 832 = 21 Com : 

Cas 110. Suresh v. Bank of- Cal- 

cutta Ltd. 6 
(1944) (1944) 2 All ER 293 = 113 

LJKB 513, The Young v. sais 

Aeroplane Co. Ltd. - 16 | 
(1929). AIR 1929 Cal 325 (V 16) =i i 

33 Cal WN 227, Sati Prcsad 

Garza v. Gobinda Ch. Shee 
(1921). AIR 1921 Cal 169 (V 8) =. 

24 Cal WN 1032, Virjibandas 

Mulji v. Bisseswarlal Hargobind 16 

JUDGMENT :— This is an application 

by the applicant, ` ‘inter alia, for condona- 
tion of delay in making “his application 
and for an order extending the time to 
deposit the rent in respect of the premises 
in suit at the rate of Rs. 156.25 per month 
from September, 1967, until date. The 
applicant has also prayed for liberty to 
continue to make deposit cf the said rent 
month by month in future. 


2. The applicant is the defendant 
in this suit which was filed on May 27, 
1969. against the applicant, inter alia, for 
a decree for vacant possession of the shop 
room described in the plaint, decree for 
Rs. 9025.66 on account of rent, mesne pro- 
fit at the rate of Rs. 1.25 p: per diem from 
the date of the institution of the suit 
until delivery of vacant possession of the 
said ‘shop room. ' 

3: The said suit has been. filed by 
the plaintiff on inter alia the following 
grounds, to wit: 

(1) The applicant has, without the 
previous consent in. writing of the land- 
lord, transferred and/or assigned and/or 
sub-let in whole or.in part the said shop 
and/or - to 
Carporation and © 


15, 17 


Kamroop ` Transport 


others. 


` (2) The applicant has failed and neg- 
lected to pay and has made default in 
payment of rent to the plaintiff since Sep- 
tember, 1967. 


4: Prior to October, 1967, Mr. T. 
K. Ghose, Barrister-at-Law, was a Re- 
ceiver of” ‘the premises in suit. The Re- 
ceiver was discharged and by a letter 
dated the 28th September, 1967, the Re- 
ceiver intimated the petitioner of the fact 
of his discharge and directed the applicant 
to pay rent to the plaintiff The appli- 
cant tendered the rent for the month of 
October, 1967, to the plaintif, who wrong- 
fully refused. fo accept the same. The 
rent for the month of November, 1967, 
was also tendered by money order by the 
defendant applicant but wes refused by 
the plaintiff landlord. Since then the 
applicant -has been depositing the rent 
with the Rent Controller. The Writ of 
Summons in suit was served on the appli- 
cant on or about 17th July, 1969. On 
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23rd September. 1969, the applicant filed 
its written statement in the suit. The 
applicant admits that the time to deposit 
rent under Section 17(1) of the West Ben- 
gal Premises Tenancy Act expired on 
17th August, 1969. 


5. This application has been made 
under Section 17(2A) of the West Bengal 
Pramises Tenancy Act, 1956, hereinafter 
referred to as the Act read with Section 5 
of the Limitation Act, 1963, because the 
time to make the said application had ex- 
pired long ago, in accordance with the 
provisions of Section 17(2B) of the West 
Bengal Premises Tenancy Act, 1956. Thus, 
the applicant has relied on Section 5 of 
the Limitation Act, 1963, for condonation 
of delay in making the said application. 
Section 17(2B) of the Act provides as 
follows:—~ . 

"17(2B). No application for extension 
of time for the deposit or payment of any 
amount under clause (a) of sub-sec. (2A) 
shall be entertained unless it is made 
before the expiry of the time specified 
therefor in sub-sec. (1), or sub-sec (2), 
and no application for permission to pay 
in instalment under clause (b) of sub- 
section (2A) shall be entertained unless 
it is made before the expiry of the time 
specified in sub-section (1) for the deposit 
or payment of the amount due on account 
of default in the payment of rent.” 

6. Now, the time to make pay- 
ment expired as has been admitted by the 
acplicant itself in paragraph 16 of the 
petition filed herein on or about 17th 
August, 1969. This application has been 
made long after the said date. S. 17(2B), 
therefore, lays down a special period of 
limitation for making applications for 
leave to pay or deposit rent as required 
by Section 17(1) of the said Act. Accord- 
ing to the petitioner, in the instant case, 
Section 17 (1) (ec) of the Limitation Act 
of 1963 applies and this application is not 
barred by the laws of limitation. The 
relevant portion of Section 17 (1) (c) of 
the Limitation Act of 1963 provides as 
follows:-— E 

“17(1). Where, in the case of any suit 
or application for which a period of limi- 
tation is prescribed by this -Act,— 

$44 bd aE 
x x x x x xX 
(c) the suit or application is for re- 
lief from the consequences of mistake; or 

+E 3: eth 39 

7. The period of limitation within 
which such an application under Section 
17({1) of the West Bengal Premises Ten- 
ancy Act has to be made although not 
prescribed by the Limitation Act, shall be 
deemed to have been prescribed under 
the Limitation Act by virtue of the pro- 
visions of Section 29(2) of the Limitation 
Act, 1963, which provides as follows:— 


"29 (2). Where any special or local 
Jaw prescribes for any suit, appeal.or ap- 
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lication a period of limitation different 
fom the period prescribed by the Sche- 
dule, the provisions of Section 3 shall 
apply as if such period were the period 
rrescribed by the schedule and for the 
turpose of determining any period of 
LEmitation prescribed for any suit, appeal 
ar application by any special or local law, 
tae provisions contained in Sections 4 to 
24 (inclusive) shall apply only in so far 
as. and to the extent to which, they are 
rot expressly excluded by such special or 
local law.” 


8. Section 3 of the said Limitation 
Act which is thus attracted to the period 
cf limitation prescribed under Sec. 17(2B) 
cf the West Bengal Premises Tenancy 
Act is set out hereunder:— 

"3. (1) Subject to the provisions in 
Sections 4 to 24 (inclusive), every suit in- 
étituted, appeal preferred, and application 
made after the prescribed period shall be 
Cismissed, although limitation has not 
been set up as a defence. 

(2) For the purposes of this Act,— 

(a) a suit is instituted,— l 

(i) in an ordinary case, when the 
plaint is presented to the proper officer; 

(ii) in the case of a pauper, when his 
pplication for leave to sue as a pauper is 
made; and - 

(iii) in the case of a claim against a 
company which is beirg wound up by 
the Court, when the claimant first sends 
im his claim to the official liquidator; 

(b) any claim by way of a set off, or 
a counter-claim, shall ke treated as a se- 
parate suit and shall be deemed to have 
been instituted— 

(i) in the case of a set-off, on the 
game date as the suit in which the set-off 
ts pleaded; 

(ii) in the case of a counter-claim on 
the date on which the counter-claim is 
made in Court; 

(c) an aplication by notice of motion 
in a High Court is made when the appli- 
eation is presented to the proper officer of 
the Court.” 


9. The Supreme Court has held in 
Vidya Charan Shukla v. Khubchand Ba- 
ghel, AIR 1964 SC 1099 that sub-sec. (2) 
of Section 29 of the Limitation Act, 1963 
has made Sections 4 to 24 uniformly ap- 
plicable to the period of limitation pres- 
eribed by any special or local law 
in the absence of express exclusion there- 
of by the said special or local law. Both 
-he parts of Section 29(2) of the Limita- 
-ion Act are to be read as one whole and 
“he words foliowing the conjunction “and” 
“tor the purpose of determining any 
period of limitation” ete. attract the con- 
ditions laid down by the opening words 
of the said sub-section. It appears there- 
“ore that apart from other provisions con- 
~ained in the West Bengal Premises Ten- 
ancey Act, 1956, Section 5 of the Limita- 
-ion Act is. attracted to the present appli- 
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cation in view of Section 29(2) o2 the 
Limitation Act. It is to be seen now as 
to whether Section 39 of the West Bengal 
Premises Tenancy Act which is in the 
. following terms affect the position. The 
said Section 39 is set out hereunder: 


“39. Subject to the provisions im this 
Act relating to limitation, all the provi- 
sions of the Indian Limitation Act, 1908, 
(X of 1908) shall apply to suits, appeals 
and’ proceedings under this Act.” 


10, The words “subject to the pro- 
visions in this Act relating to limitation” 
occurring in Section 39 of the West Ben- 
gal Premises Tenancy Act, 1956. in my 
view, lay down that with regard tc limi- 
tation prescribed for suits, applications or 
other proceedings, the provisions of Limi~ 
tation Act, 1908 shall apply unless they 
are contrary to or repugnant to specific 
provisions relating.to the same contained 
in the West Bengal Premises Tenancy 
Act, 1956. There is no provisior con~ 
tained in the West Bengal Premises. Ten- 
ancy Act; 1956, which runs contrary. to 
the provisions laid down in Section 5 of 
the Limitation Act, 1963. In that v.ew of 
the matter, in my - opinion, Section 5 of 
the Limitation Act is applicable to the 
present application. 

iL. 
mitation appear only in Sections 7(1), 
17(1), 17(2A), 17(2B), 22, 27, 29(2) and 33. 
it is clear, therefore. that there is n9 pro~ 
vision similar to that contained in Sec- 
tion 5 of the Limitation Act, which is set 
out hereunder: 


"5. Any appeal. or. any eee 
other than an application under any of 
the provisions of Order 21 of the Code of 
Civil Procedure, 1908, may be admitted 
after the prescribed period if the appel- 
lant or the applicant satisfies the Court 
that he had sufficient cause for no: pre- 
ferring the appeal or ‘making the applica- 
tion within such period.” 


12. Mr. Kapur submitted that the 
‘words “subject to the provisions of this 
Act” excludes the application of the said 
provisions of Section 5 of the Limitation 
Act in the instant case inasmuch as there 
is a provision relating’ to limitation in 
Section 17 of the Tenancy Act and thus 
operation of Section 5 of the Limitation 
Act would be excluded. Mr. Kapur relied 
on the case of Smith v. London Transport 
Executive, 1951 AC 555, where the. douse 
of Lords construed the words “subject to” 
appearing in Section 1 of the Transport 
Act. 1947. Section 1(1) of the said -Act 
commences with the words “subject to the 
provisions of this Act the Commission 
shall have power......”.. The Eritish 
Transport Commission ‘was constituted by 
and under Section 1 of the said Act. Con- 
struing the said words Lord Simonds ob- 
served that the words were “apt in com- 
municate that the powers thereafter given 
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are subject to restrictions or limitations 
to be found elsewhere in the Ac.” It 
was held that the said words were words 
of restriction. 

13. I have already stated that 
there is no provision contained’ in the 
West Bengal Premises Tenancy Ac: which 
is contrary to the provision. of Seztion 5. 


‘Although Section 17 prescribes a time for 


making the deposit as well as deals with 
the question of an application for exten- 
sion of that time and the conditions under 
which the same can be granted, it does 
not in my opinion deal with the condona- 
tion of delay in making the said applica- 
tion as has been provided for by and 
under Section 5 of the Limitation Act. 
Thus. the provisons “relating to limita- 
tion” contained in Section 17 of the West 
Bengal Premises Tenancy Act are not 
contrary to and/or inconsistent with the 
a of Section 5 of the Limitation 
c 


14. In view honeran of the judg- 
ment D/- 13-8-1969 of Ramendra Mohan 
Datta J. in Suit No. 826 of 1965 (Cal), 
Jatindra Nath Samanta v. M/s. Rash Be- 
hari Dutta & Co. I am bound to hold 
that Section 5 of the Limitation Act is not 
attracted to the present application and 
cannot be applied to it. . 

15. It was submitted before me by 
Mr. Das that the unreported case of Panna- 
lal Ramnarain v. Bengal Nagpur Cotton 
Milis Ltd. the judgment of a Division 
Bench of this Court consisting’ o? G. K. 
Mitter, J. as his Lordship then was and 
Masud J. delivered on 25-7-1966 in A. F. 
O. O. No. 9 of 1956 (Cal) was not cited 
before Ramendra Mohan Dutta J. The 
case in AIR 1964 SC 1099 and Division 
Pench decision in Sakti Frasad Garga v. 
Gobinda Ch. Shee, in AIR 1929 Cal 325 
were not cited before his Lordship. Thus 

-said judgment is ‘per incuriam’ and 
as such is not binding on me. It is also 
said that the provision of Section 39 of 
the West Bengal Premises was not placed 
before his Lordship. The said section as 
we have seen expressly makes all the 
provisions of the Limitation Act epplica- 
ble inter alia to all applications under 
the said Act subject to the special provi- 
sions..contained in the said Act with re- 
gard to the said applications. 


16. It was contended that a judg- 
ment: which had omitted to take note of 
a statutory provision applicable to the 
matter under consideration would be ‘per 
incuriam’ and would not be bincing on 
any other learned Judge. ‘See The Young 
v. Bristol Aeroplane Co. Ltd. per Lord 
(1944) 2 All ER 292 at p. 
300). . The said conclusion of Ramendra 
Mohan Datta, J. it is contended, is direct- 
ly contrary to the ratio decidendi of the 
Supreme Court in the case. of ATR 1964 
SC 1099. It was contended: that. ordinari- 
ly a decision of a single Judge should be 
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followed by another single Judge unless 
the earlier decision was not given per 
incuriam-—see Suresh v. Bank of Cal- 
cutta Ltd.. (1950) 54 Cal WN 832; Vir- 
jibandas Mulii v. Bisseswarlal Hargobind, 
24 Cal WN 1032 = (AIR 1921 Cal 169). 
See also in this connection the following 
passage from Halsbury’s Laws of Eng- 
land, Vol. 22, 3rd Edn.. pp. 799-800 which 
was also placed before me. The said pas- 
sage is as follows: 

“The Court is not bound to follow a 
decision of its own if given per incuriam. 
A decision is given per incuriam when the 
Court has acted in ignorance of a previous 
decision of its own or of a Court of co- 
ordinate jurisdiction which covered the 
case before it or when it has acted in 
aor ce of a decision of the House of 

ords.” 


17. It is suggested that in view of 
the two Division Bench decisions of this 
Court, viz., Satiprosad Garga v. Gobinda 
Chandra Shee, AIR 1929 Cal 325 and the 
unreported decision in Bengal Nagpur 
Cotton Millis Ltd. case, A. F. O. O. No. 9 
of 1956, D/- 25-7-1966 (Cal) as well as 
the Supreme Court decision in AIR 1964 
SC 1099 which were not considered in the 
said judgment, the said judgment is not 
binding. In support of this contention a 
Division Bench decision in Jagannath 
Gupta & Co. Pvt. Ltd. v. Mulchand Gupta, 
72 Cal WN 872 = (ATR 1968 Cal 363) has 
been cited which did not follow a previ- 
ous Division Bench decision of this Court 
in John Herbert & Co. Pvt. Ltd v. Pra- 
nay Kumar Dutta, (1966) 70 Cal WN 516, 
which had decided that order made in a 
company matter refusing to stay the ad- 
vertisement of a winding up petition was 
not appealable. The Jatter judgment in 
72 Cal WN 872 = (AIR 1968 Cal 363) 
held that the said earlier deci- 
sion did not take into consideration 
the statutory provision contained in Sec- 
ticn 483 of the Companies Act, 1956 and 
was inconsistent with the case reported 
in Shankarlal, Agarwalla v. Shankarlal 
Poddar, AIR 1965.SC 507. . 


18. For the aforesaid two reasons 
the latter Division Bench differed with 
the earlier view and held that such an 
order was appealable. It was contended 
that if the said judgment of R. M. Datta 
J. stands in the way of my deciding that 
Section 5 of the Limitation Act, 1963 was 
applicable to the present application, for 
the reasons stated hereinbefore the entire 
matter should be placed before my Lord 
the Chief Justice for being referred to 
a larger Bench under the provisions of 
Chap. 5, Rule 2 and the Rules.of the Ori- 
ginal Side of this Court and the following 
cases were relied on in support of the 
said contention, viz., Jaisri Sahu v. Raj 
Dewan Dubey, AIR 1962 SC 83, Tribho- 
bandas v. Ratilal. AIR 1968 SC 372 and 
ATR 1966 SC 1787. But in view of the 


R. Trading Co. v, I£ Trading Agency (Ghose J.) 


‘take in thinking that 
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cbservations of the Supreme Court in 
£omavanti v. State of Punjab, AIR 1963 
EC 151 at pp. 160-161 to the following 
effect, viz., 

The binding effect of a decision does 
rot depend upon. whether a particular 
ergument was considered therein or not 
provided that the point with reference 
to which an argument was subsequently. 
advanced was actually decided.” 

19. In the said case of Jatindra 
Math Samanta, Datta J. decided that Sec- 
tion 5 of the Limitation Act does not 
epply to the applications made under Sec- 
tion 17 of the West Bengal Premises Ten- 
ency Act. In my opinion in view of the 
ratio in ATR 1963 SC 151, I have to 
follow the said judgment of Ramendra 
Mohan Datta, J. 


20. However, I müa state here 
that the grounds made by the defendants 
for condonation of delay, viz. (1) Thus 
Bent Court lawyer made a bona fide mis- 
all deposits with 
the Rent Controller were valid and there- 
fore had advised the defendant that it 
was not necessary to make an application 
tnder Section 17(1) of the Act and (2) the 
said mistake was discovered at a confer- 
ence held by the defendant with its High 
Court lawyer on 18th December, 1969 
ere not sufficient reasons within the con- 
templation of Section 5 of the Limitation 
Act. 1963 for condonetion of delay in 
making the present application. Not 
every mistake or even bona fide mistake 
cf a lawyer would attract the provisions 
ci Section 5 of the Limitation Act. 


21. In AIR 1969 Cal 418 the mis- 
take of the lawyer was with regard to 
the date fixed for hearing of the matter 
which was a fact, ie, it was a mistake 
es to a fact. In the instant case the mis- 
take is as to the provision of law. The 
mistaken advice of a lawyer in this con- 
nection cannot be a sufficient ground for 
condonation of delay in making the pre- 
sent application. It -is settled now that 
every mistake of a lawyer does not entitle 
the litigant client to relief. In the case of 
Bhakti Bhusan Mondal v. Khagendra K. 
Bandopadhya, AIR 1968 Cal 69, S. P. Mitra 
«. reviewed the earlier decisions on this 
point and was pleased to hold that, (see 
at pp. 73 and 74 of the report) only in the 
cases of (1) the advice was given by a 
skilled or competent person, (2) the lawyer 
who gave the opinion exercised reason- 
able care, (3) the view taken by the law- 
wer was such as could have been enter- 
tained by a competent person exercising 
reasonable skill, (4) there was no negli- 
gence or want of reasonable skill on the 
part of the lawyer concerned who gave 
the advice, — would a litigant be entitled 
ic get benefit of Section 5 of the Limita- 
tion Act. 

22. In the instant case the aleg- 
ed mistake is.stated to have been occa- 


1971 


sioned by the ignorance of the lav-yer 
that the Receiver was discharged but 
there was no reason for this ignorence. 
The applicant himself was aware of the 
fact: of the discharge. of . the Recefver. 
The lawyer also should have noticed that 
two of the deposits made by the appli- 
cant were made within the prescr-bed 
time. Thus if the lawyer was not negli- 
gent and exercised reascnable diligence 
he could not have been guilty of the 
aforesaid mistakes and could not have ad- 
vised the applicant as he is stated to Lave 
done. It is significant that the name of 
the lawyer is not disclosed .in any -of the 
affidavits. No affidavit of such lawyer 
has been filed in support of this appfca- 
tion. The question of mistake was nof 
even mentioned in the petition ver-fied 
by an affidavit affirmed on 28rd Decem- 
ber, 1969. On the contrary it was stated 
in paragraph 19 of the petition that tha 
application was being made by war of 
abundant caution on the advice of the 
lawyer. If that was true then there was 
no mistake or mistaken belief at any 
point of time. 


23. The case of mistake is sought 
to be made for the first time in para- 
graph 3 of the supplementary affidavit 
affirmed on 27th February 1970.: This 
affidavit was filed after the application 
was opened and-was heard in part or a 
previous occasion.. The alleged mistake 
is verified to be true to the . knowledge 
o£ the deponent of the said affidavit, viz., 
a partner of the defendant firm in view 
` of the information received from the law- 
‘yer. The aforesaid allegation in my 
opinion cannot be relied upon for the pur- 
pose of the present ‘application urder 


Section 5 of the Limitation. Act. In any. 


event in. view of the Special Bench deci- 
sion reported in Siddheswar v. Prakash, 
68 Cal WN 30 = (AIR 1964 Cal 105) 
(SB) wherein it was 
after the institution of the suit rents had 
to be deposited in Court under the provi- 
sions of the Rent Act the alleged advice 
given by the alleged lawyer seems to be 
given negligently and without due care. . 


24, The ground of invalidity of the 
deposits made is taken out by the plzin- 
tiff in the affidavit filed in the application 
under Chapt. XITA in August, 1969 and 
the said affidavit was read and replieé€ to 
by the defendant but even then the de- 
fendant was careless encugh not to 2n-~ 
quire into the question as to why the 
plaintiff was alleging that the deposits 
which had been made by him were in-« 
valid: l 

25. For all the aforesaid reascns, 
I am of opinion that even if it were held 
that Section 5 of the Limitation Act was 
applicable. to the present application no 
sufficient cause has been shown in the 
present application by the applicant to 


decided that: 
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enable the Court to condone the de_ay in 
making the present application. 

26. ‘For the reasons stated above, [I 
am of the view that the applicant was not 
prevented from making this applization 
by any mistake within the meaning of 
section 17(1) (c) of Limitation Act 1963, 

27. For the reasons aforesaid this 
application must. fail and is dismissed 
with costs. - There shall be a stay oZ ope- 
n of. this order until 25th September, 


= Application dismissed. 
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Ganesh Chandra, Dey and another, 
Appellants v. Kamal Kumar Agarwalla, 
Respondent. 

Matter-No. 169 of 1969, D/- 6-8-1970. 

Arbitration Act (1940), 5. 34 — Ina 
suit for dissolution of partnership on the 
ground that it is just and equitable inder 
S. 44 (f) and (g). Partnership Act. the 
dispute relating to dissolution shoul] be 
decided by the Court — It should exarcise 
its discretion in not staying the suit in 
spite of the arbitration clause. (1959) 2 
All ER 220 & AIR 1967 Mad 201 & ILR 
(1951) 2 Cal 140 & Award No. 105 of 1966, 
D/- 7-10-1966 (Cal), Rel. on. (Pera 5) 
Cases: Referred: Chronological Paras 


(1967) AIR 1967 Mad 201 (V 54y =. 
78 Mad LW 681, N. C. Padma- 
nabhan v. S. Srinivasan : a 

(1966) Award ‘No. 105 of 1966. D/- | 
7-10-1966 (Cal), Madan Mohan - . 
Dey v. Satya Gopal Pal 5 

(1959) (1959) 2 All ER 220 = 1959- > 
1 WLR-551, Oliver v. Hiller 

(1951). ILR (1951) 2-Cal 140, Sail- 
endra Nath Kumar v. Chillar M. 

Ram 5 
Pyne, for Respondent. 
ORDER :— This is ar application 

under Section 34 of the Indian ‘Arbitra- 

tion Act, 1940 for stay of a suit filed by 
the respondent Kamal Kumar Agarwal. 

The petitioners,.Ganesh' Chandra Der and 

Ghanashyam Das ‘and the respondent are 

the partners of a firm known as “ESBI 

CYCLE INDUSTRIES” at No. 7, Genesh 

Chandra Avenue, Calcutta, under a deed 

of partnership dated November 26, 1963. 

It provides that the capital of the part- 

nership firm shall be as follows: ` 


1. Shri Ganesh Chandra Dey — 


©- Rs. 5000/- 
2. Shri Ghanshyam Das —— í 
A RBs. 5000/« 
3. Shri Kamal Kumar Agarwal — 

g Rs. 20030/-. 
It is further provided that in-addition to 
the above capital contribution Shri Kamal 
Kumar Agarwal shall arrange for fu>ther 
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capitali required for the business of the 
firm which shall bear an interest @ 9% 
per annum But under the said agree- 
ment the profits and losses of the firm are 
to be determined equally among them 
that is to say each of the partners will 
have 1/3rd share in the profits and losses. 
Sometime in June 1969 disputes and dif- 
ferences arose between the petitioners on 
the one hand and the respondent on the 
other as set out in paragraph 9 of the 
petition. By a letter dated July 22, 1969, 
the respondent is alleged to have caused 
First National City Bank, Brabourne Road 
Branch, Calcutta to stop all payments of 
the current account in the name of the 
said partnership firm. The respondent 
thereafter by his letter dated August 12, 
1969 but despatched on August 18, 1969 
sent a notice of dissolution of partnership 
which was received by the petitioners on 
or about August 22, 1969. By a letter 
dated September 5, 1969 Ganshyamdas 
requested the respondent for referring 
their disputes to arbitration in terms of 
clause 14 of the agreement. The other 
petitioner Ganesh Chandra Dey also inti- 
mated the respondent by a letter dated 
September 29, 1969 that the pending dis- 
putes should be referred to the arbitration 
and in fact nominated Shri Narayan 
Chandra Banerjee-of No. 2 Ganesh Chan- 
dra Avenue, as arbitrator on his behalt 
It is alleged that the respondent with his 
father and uncle started negotiation for 
settlement of the disputes between the 
parties through the intervention of a com- 
mon friend Shri Vinod Shankar Tiwari 
On October 3, -1969 the respondent insti- 
tuted a suit in this Court for a declara- 
tion that the said partnership between the 
parties stood dissolved on August 18. 1969, 
for accounts, appointment of a. Receiver 
and injunction. The petitioners came to 
know of this fact from the notice of mo- 
tion which was taken by the respondent 
for appointment of a Receiver in the said 
suit on or about October 6, 1969. In fact 


a Receiver has already been appointed by- 


T. K. Basu, J. over the partnership busi- 
ness. Thereafter the present application 
has been made by the petitioners on Nov- 
ember 27, 1969. © : 

2. The learned “counsel: for the 
petitioners has drawn my attention to 
clause 14 of the agreement which reads as 
follows:— i 

"That in case of any dispute and dif- 
ference arising amongst the parties either 
in the interpretation of this business or 
in any matter touching . the rights and 
liabilities of the partners either continu- 
ing all the terms or after it has ceased 
functioning in any other matter relating 
to in the partnership such dispute shall be 
referred to the arbitration of as many 
arbitrators as there may- be parties in 
difference and the Award of the said arbi- 
trators er Umpire selected by the -arbi- 
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frators shall be binding on all the parties 
equally.” . 


He has submitted that the disputes be- 
tween the partners should be referred to 
the arbitration of three arbitrators being 
the nominees of three partners and the 
pending suit should be stayed inasmuch 
as the suit was instituted in respect of 
the rights and liabilities of the parties in 
the partnership business. 


3. Mr. Pyne on behalf of the res- 
pondent has, however, urged that the 
arbitration clause is vague and unwork- 
able and the declaration for the dissolu- 
tion of the partnership which he has pray- 
ed for in the suit cannot be a subiect- 
matter ‘which could ke decided by the 
arbitrators under the arbitration clause 
It may be stated here that I suggested 
the counsel for both the parties that as 
the notice of dissolution of partnership 
has admittedly been made it is better that 
the petitioners on the one hand and the 
respondent on the other shall each nomi- 
nate one arbitrator and the arbitrators 
should decide all the disputes between the 
parties including the determination of the 
assets and liabilities of the partnership 
firm. Mr. Pyne has not only agreed to 
my suggestion but also requested the 
court to appoint an arbitrator if the peti- 
tioners are not agreeable to the said sug- 
gestions. The matter has been adjourned 
to consider the said suggestions but the 
learned counsel for the petitioners have 
stated, on instruction from - his clients, 
that under the arbitration clause there | 
must be three arbitrators to be nominated 
by the three partners. Under the circum- ` 
stances Mr. Pyne has requested the court 
to proceed with the application. I agree 


with the contention of Mr. Pyne that the 


arbitration clause is not happily express- 

The words, “the interpretation of 
this business” and “in any matter touch- 
ing the rights and liabilities of the part- 
ners either continuing of the terms or after 
it has ceased ` functioning in any other 
matter relating to in the partnership” are 
vague and give rise to more than one 
meaning. Firstly. dispute regarding the 
interpretation of the partnership business 
does not carry any sense.. Secondly, dis- 
putes and difference in respect of matters 
after the partnership business has ceased 
to function in any other matter relating 
to the partnership may be understood in 
two ways. It may be said that the busi- 
ness has ceased to function but the part- 
nership agreement has not been terminat- 
ed or it may also be construed that dis- 
putes even after the dissolution of the 


‘partnership would also be determined by 


the arbitration clause. There is no doubt 
that the parties intended to have their 
disputes and differences in respect of the 
partnership ‘business: to be decided in a 
private forum, ie., before the arbitrators 
but, in the present case, apart from the 
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orìginal disputes between the parties the 
respondent has served a notice of dissclu- 
tion of partnership which has been duly 
received by the petitioners. ‘It has, there- 
fore, been legitimately argued that the 
termination of the agreement or the dis- 
solution of the partnership business can- 
not be determined by the arbitrators spe- 
cially in view of the fact that the peti- 
tioners are not accepting dissolution. Thus 
there is force in the . contention of Mr. 
Pyne that the arbitration clause does not 
make it clear whether the dissolution of 
the partnership itself can be decided by 
the arbitrators. This confusion may five 
tise to a situation which may delay ‘the 
determination of the disputes between 
the parties. If the arbitration is allowed 
to continue and the award is made the 
parties against whom the award wceuld 
be made might challenge the said award 
on the ground that the arbitrator had no 
jurisdiction to decide the validity of the 
notice of dissolution of the partnership. 
4. There: is another reason why T 


am of the opinion that the arbitration 


_. Clause as agreed upon by the parties 
would be unworkable inasmuch as tere 
is a bona fide apprehension of the Tes- 
pondent in not getting a fair award acter 
the two petitioners are allowed to nomi- 
nate two arbitrators and the responcent 
to nominate one Arbitrator. There is no 
doubt that the parties agreed to sach 
clause and it is the duty of the court to 
see that three arbitrators should decide 
the disputes as agreed upon by the res- 
pondent. But in the facts of this case 
the relationship between the parties ts 
very strained and it is alleged that the 
respondent is not being allowed by the 
petitioner to take part in the business al- 
though his share of the capital is very 
much in excess of the joint contribution 
of the petitioners. I therefore, hold that 
this is a fit and: proper case where I 
should exercise my discretion in not stay- 
ing the suit under Section 34 of the Azt. 


j 5. Even assuming that the arbitra- 
tion clause is not vague and is workeble 
I am of opinion that in the facts and zir- 
cumstances of this case the . disputes and 
differences between the parties would be 
conveniently decided in.the suit. Waen 
the petitioners referred their dispute to 
arbitration in September 1969 they yro- 
ceeded on the basis that the partnership 
business was subsisting. The determina- 
tion of the assets and liabilities including 
the valuation of the goodwill were not 
contemplated by the petitioners. The 
petitioners proceeded on the basis that 


the partnership would continue. It is . 


true that the disputes covering a matter 
after the business ceased to function 
might also attract the arbitration clause. 
But in the present case the partnership 
business has not only ceased to function 
but the respondent has served a noice 
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of the dissolution of the partnership. 
Further the suit as framed has been insti- 
tuted not only on the basis of the notice 
of dissolution of the partnership but also 
on the grounds that it is just and equita- 
ble to dissolve the partnership under Sec- 
tion 44(f) and (g) of the Indian Partner- 
ship Act. It-appears from the words in 
the said language that the Court alone hast 
jurisdiction to dissolve a partnership} 
under the said sub-sections. It is quite 
possible that the parties may agree to 
have the question of dissolution of part- 
nership under Section 44 (f) and (g) also 
decided by arbitration. But in the pre- 
sent case such intention cannot be spelt 
out from the arbitration clause. Reliance 
may-be made on Oliver v. Hiller, (1959) 
2 All ER 220 where an action claiming 
dissolution. of the partnership on the 
ground that it was just and equitable to 
dissolve it has not been stayed although 
the arbitration clause proviced that 

“All disputes and questions whatso~ 
ever each shall either during the partner- 
ship or afterwards arise between the per- 
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It may be added here that following’ the 
said English decision the Madras High 
Court in N. C. Padmanabhan v. S. Srini- 
vasan, AIR 1967 Mad 201 and the Cal- 
cutta High Court in Madar Mohan Dey 
v. Satya Gopal Pal (umreporied judgment 
of A. N. Sen J., D/- 7-10-1936) in Award 
No. 105 of 1966 (Cal) have held that the 
dispute relating to dissolution of firm on 
the ground that it is just and equitable to 
do so should be decided by the court 
and the court should exercise its discretion 
in not staying the suit in spite of the arbi- 
tration clause. Reference may alsc be 
made to the Bench decision of this Court 
in Sailendra Nath Kumar v. Chillar M. 
Ram, ILR (1951) 2 Cal 140. 

6. For all the reasons stated ebove 
there will be no order on this application. 
The undertaking of the respondent is 
vacated. The costs of this application 
will be costs in the pending Suit No. 3471 


of 1969. ` 
Order accordingly, 


‘AIR 1971 CALCUTTA 319 (V 58 C 66) 
S. K. CHAKRAVARTI, J. 
- M/s..Bhagbati Builder, Appellant v, 
Karim Bux, Respondent. 
m F. A. D. No. 288 of 1968, D/- 8-2 


(A) Houses & Rents — West Bengal 
Premises Tenancy Act (12 of 1956), S. 14 
(1) (a) — Sub-tenancy without consent in 
araea EN Or hr R a a arsenal 
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writing of the landlord is void — Such a 
sub-tenancy cannot confer any right on 
sub-tenant even under S. 115 of T. P. 
Act. S. 115 cotemplates a valid lease. 
(X-Ref,—T. P. Act (1882), S. 115). 
(Para 5) 
Moreover, S. 14 ot Tenancy Act hav- 
ing received assent of the President under 
Art, 254 (2) of the Constitution in the 
State of West Bengal would prevail so 
far as it would be repugnant to any pro- 
visions of the T. P. Act. (Para 4) 


(B) T. P. ‘Act (1882), S. 115 — A sur- 
render of lease is valid though possession 
is not delivered to the lessor — In fact 
section proceeds on the basis that delivery 
of possession has not been given by . the 
lessee. - (Para 6) 


Cases Referred: Chronological Paras 


(1966) AIR 1966 Cal 615 (V 53), 
Santosh Kumar Gupta v. Smt. 

Chinmoyee Sen 
(1966) 70 Cal WN 676 = TLR (1966) 
9 Cal 522, Ganesh Chandra Nandy, 
v. J. N. Chatterjee & Bros. 

(1957) 61 Cal WN 887, Dhirendra 
Nath Neogi v. Pronab Kumar 
Neogi 


Lala Hemanta Kumar and Monohar 
Saha. for Appellant; Radhakanta Bhatta- 
charya and Madan Mohan Ghosh, for Res- 
pondent. 


JUDGMENT :— The main point that 
- arises for determination in this appeal is 
as to the position of a sub-lessee whose 
lease was created after the West Bengal 
Premises Tenancy Act, 1956 had come 
into operation but without the consent In 
writing of the landlord as required by. 
Section 14 of the West Bengal Premises 
Tenancy Act, 1956 (hereinafter referred 
to as the Tenancy Act). J 
S. C. Shaw is the owner of the suit pro- 
perty and one B. B. Sen was a tenant 
under him in respect of the premises. 
B. B. Sen inducted the appellant as a 
sub-tenant under him sometime in De- 
cember 1960 and no consent, not to speak 
of in writing, was obtained from 5. C. 
Shaw. Thereafter Sen surrendered his 
tenancy and Shaw granted a lease to the 
respondent. The respondent filed a suit 
against the appellant treating him as a 
trespasser. ` Admittedly, the premises in 
suit are a premises to which the Tenancy 
Act applies. Both the courts -below have 
held that the sub-tenancy of the appel- 
lant was void because if was granted in 
contravention of Section 14. The trial 
court dismissed the suit holding that the 
surrender was invalid inasmuch as Shaw 
did not get delivery of possession. The 
© Jower appellate court appears to have 
held otherwise and decreed the suit. 
Hence this appeal by the defendant. _ 

2. Section 14 of the Tenancy Act 
reads as follows: 


_which is forbidden by law is void. 


Admittedly one 
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“14, (1) After the commencement of 
this Act, no tenant shall, without the pre- 
vious consent in writing of the landlord— . 

(a) sub-let the whole or any part of 
the premises held by him as a tenant; or 

(b) transfer or assign his rights in 
the tenancy or in any part thereof.” 
Clear and unambiguous in language, cate- 
gorical in character end imperative in 
nature, Section 14 admits of no excep- 
tions. If Section 14 applies, there can 
be no escape from the position that the 
sub-tenancy in the instant suit would be 
void. Reference may be had also in this 
connection to Section 23 of the Indian 
Contract Act under which an agreement 
Ex 
facie, therefore, this sub-tenancy would 
be void. It is no doubt a-fact that the 
Tenancy Act was enacted to enlarge the 
scope of the protection of the tenants 
which they had under the general law, 
namely, the Transfer of Property Act, 
1882. But the Tenancy Act of 1956 clear- 
ly shows that so far as the creation of a 
sub-tenancy without the consent in writ- 
ing of the landlord is concerned, it is not | 
only totally forbidden but entails also 
penal consequences. Under clause (a) of 
Section 13(1). it gives a right to the land- 
lord to sue the tenant in ejectment. Under 
sub-section (3) of Section 30, such a ten- 
ant is further liable to a fine which may 
on the first occasion extend to Rs. 100/- 
and on a second or subsequent occasion 
extend to Rs. 200/-. 


_ 3. Mr. Lala Hemanta Kumar re- 

lies on Section 115 cf the Transfer of 
Property Act to show that the surrender 
by Sen would not affect the rights of the 
appellant. If Section 115 applies, Mr. 
Lala’s contention has to be given effect to. 
There is thus a repugnancy between Sec- 
tion 14 of the Tenancy Act and Section 
115 of the Transfer of Property Act. 


A, Mr, Lala wants to resolve this 
conflict by urging that a sub-tenant, 
whose sub-tenancy has been created with- 
out the consent in writing of the land-* 
lord, will continue still to be governed 
by the Transfer of Property Act but will 
not be entitled to the protection given 
to the tenants under the Tenancy Act. In 
effect, this proposition would mean that 
the Tenancy Act would not apply to a 
sub-tenancy. But the term ‘tenant’, as 
has been defined in the Act, would also 
include a sub-tenant and we cannot say 
that a sub-tenancy would be outside the 
pale of the Tenancy Act. The problem 
actually is not one of harmony bu: of 
authority. The question is as to which 
of these two provisions would prevail. 
The Tenancy Act received the assent of 
the President. Under clause (2) of Arti- 
cle 254 of the Constitution, the Tenancy 
Act must prevail over the Transfer of 
Property Act within the confines of this 
State so far as any provision in it would 


“yart 
be repugnant to the provisions of the 


Transfer of Property Act. In this view, 
of the matter, Section 14 of the Tenancy. 


Act must prevail over Section 115 of the . 


Transfer of Property Act. As a maiten 
of fact. in Ganesh C. Mandy v. J s N: 
Chatterjee & Bros., (1966) 70 Cal WN 376, 
this Court held that Section 114 of tha 
Transfer of Property Act would not apply 
to a case of so-called forfeiture urden 
the Tenancy Act of 1956 on account of 


non-payment of rent. This Court further . 


observed that when the protection itself 
is created by the statute, which also presa 
cribes the conditions for the same and 
provides for its forfeiture under cer-ain 
circumstances, it is difficult to hold that 
relief on a wider basis may be availeble 
from other statute, giving relief under 
different circumstances. In Santosh Ku- 
mar Gupta v. Smt. Chinmoyee Sen, AIR 
1966 Cal 615, this Court again refusec to 
extend the provision of Section 114 of 
the Tenancy Act. In Dhirendra. Nath 
Neogi v. Pronab Kumar: Neogi, (1957) 6L 
Cal WN 887, this court was considering 
the question as to what would happen 
if the previous consent of the landlord 
was not obtained. This court observed 
that “such transfer and assignment being 
without the previous consent in writing of 
the Jandlord is expressly prohibited by 
oS Act; and is void and totally inopera- 
tive.” 

5 The result, therefore, is that 
both on principle and on authorities it 
must be held that a sub-fenant, whose 
sub-tenancy has been created without the 
consent in writing of the superior land- 
lord, would have no rights in law so far 
as that landlord is concerned. Section 115 
of the Transfer of Property Act procesds 
on the basis that there is a valid lease. 
If the basis of the lease goes, as it must 
go under Section 14 of the Tenancy Act, 
then on this ground also Section 115 of 
the Transfer of Property Act, would not 
be available to the appellant. The plein- 
tiff respondent did not claim any rights 
through B. B. Sen. He was deriving his 
rights directly from the owner Shaw. 5o, 
if Shaw could not be bound by the under- 
lease in favour of the defendant, “he 
plaintiff would not also be bound. The 
defendant appellant would, therefore, be 
a trespasser in occupation of the pre- 
mises at least, so far as Shaw and che 
plaintiff are concerned, and the court De- 
low was justified in decreeing the suit on 
this basis. He could have no rights so 
far as the plaintiff is concerned. 


6. Mr. Lala has durther alleged 
that as the premises in question were 
under the possession of the appellant and 
as Shaw did not get back delivery of 
possession of the property when the sur- 
tender was made by B. B. Sen to him, 
the surrender would not be valid. This 
is an argument which found favour with 
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the learned trial court. But I am nof 
in a position to accept this proposition as 
correct, There is nothing to show that 
so far as our country is concerned, deli- 
very of possession would be essential be- 
fore the surrender becomes valid. After 
all, it is a matter between the owner and 
his immediate tenant and if the owner is 
satisfied and accepts the surrender with- 
out getting delivery of possession, no one 
else can have any grievance in this mat- 
ter. The interest of the sub-lessee vould 
be protected under Section 115 of the 
Transfer of Property Act. Moreover, if 
we accept this proposition as correct, Sec- 
tion 115 of the Transfer of Property Act 
would have.no meaning. As this section 
Stands, the possession remains with the 
under-lessee and he is given a leg up 
only. If Mr. Lala’s proposition is accept- 
ed as correct, it would not have been 
necessary to enact Section 115 at all. This 
section: proceeds on the basis that deli- 
very of possession has not b2en given by 
the lessee. 

_ 4% The result. therefore, is that 
this appeal fails and is dismissed. 

8. There will bẹ no order as to 

costs, however, in this court. 


_ 9. | In view of the finding above, 
the application also stands rejected, 


Appeal dismissed, 
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. & K. CHAKRAVARTY, J. 
__ Mis: Baijnath Prasad Surajlal, Peti- 
tioner v. Union of India, Opposite Party. 
_ Civil Rule No. 1927 of 1967, D/- 
24-3-1971. 
Railways Act (1890), S. 72 — Where 
an accredited Officer of the Bailways had 
granted a damage certificate. the plain- 
tiff in a suit for damages was entitled to 
get some damages even though he was 
not able to prove the extent and quantity 
of losg because it must be presumed that 
the Certificate was granted after proper 


inspection, AIR, 1965 Cal 636, Distin- 
guished, . (Paras. 2, 3) 
Cases Referred: Chronolozical Paras 


(1965) AIR 1965 Cal 636 (V 52), 
Union of India v. Shew Bux 
Satyanarayan nf 


M. N. Ghose with Jamini K. Bener- 
Jee, for Petitioner; Ajoy K. Basu, for Op- 
posite Party. 


_ ORDER :— This Rule was issued at 
the Instance of a plaintiff whose suit for 
damages against the Union of India re- 
presenting the Railways was  dism‘ssed 
by the courts below on the ground that 
the plaintiff has not been able to prove 
the quantum and extent of actual loss. 


A consignment of onions was booked af ` 
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Nasik Road Railway Station on the 17th 
of November, 1962 and when the con- 
signment reached Kharagpur on the 6th 
of December, 1962, it was found that a 


vortion of the same had been damaged.. 


The Inspector of Railways granted a 
damaze certificate to the extent of 20 per 
cent. on 136 bags and 5 per cent. on 19T 
bags. The plaintiff claimed damages 
for this loss. Both the courts below have 
found that the Railways were responsible 
for this damage but they held, specially 
on the authority of the decision in Union 
of India v. Shew Bux Satyanerayan, AIR 
1965 Cal 636, that it was the duty of the 
plaintiff to prove the actual loss and 
damages as to the quantity and extent 
and as, according to the courts below 
they could not do the same, 'the suit was 
dismissed. 

2. Mr. Manindra Nath Ghose, 
“learned Advocate for- the petitioner, sub- 
mits that the court below hed niisinter- 
preted the decision as, in that case, the 
certificate was given as “without pre- 
judice’ whereas in the instant case there 
is no such averment. I have been led 
through the entire decision and, In my 
view, as in that case the certificate was 
prefaced as “without prejudice’ the 
court held that it was necessary for the 
plaintiff still to prove the extent and 
quantity of the damage. That principle 
cannot be applied to the ‘facts and cir- 
cumstances of this case where an accre- 
dited officer of the Railways had himself 
granted the certificate and that must be 
presumed to have been done on proper 
The plaintiff might 











In this view of the matter, I am of opin- 
ion that the plaintiff is entitled to get 
Some damages from the Railways. 


3. The next question is as fo the 
quantum ofthe same. On the basis of 
the damage certificate it would appear 
that the total quantity of damage will be 
16 quintals and 67 kilogram. The plain- 
tiff has proved that he has purchased af 
the rate of Rs. 42.87 and he prayed for 
damages at that rate together with thea 
price of 333 bags. It is no doubt a fact 
that he has not been able to prove satis- 
factorily that this entire quantity had to 
be destroyed. But we cannot arrive at 
a figure of the damage with mathemati- 
cal accuracy. That the bags had been 
damaged to such an extent that they 
could not be sold has also not been 
proved. 

4. In the circumstances, in my 
view, a sum of Rs. 375/- would be a suff- 
cient measure of damages. The Rule is 
accordingly made absolute and the judg- 
ment and decree passed by the learned 
courts: below set aside, and- the suit is de- 
creed in part for the sum of Rs. 375/- 
only. Each party will bear its own costs 
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all through. This sum the opposite party 

will pay to the petitioner or deposit in 

ies trial court within four months from 

ate. f 
Rule made absolute. 
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B. €. MITRA AND S. K.` 
MUKHERJEA, JJ. 


_ Krishna Kumar Khemka and another, 
Petitioners v. Jagadish Narayana Bhan 
and others, Respondents. 


Appeal No. 55 of 1970 and Company 
Petn. No. 408 of 1968, D/- 19-2-1971. 

(A) High Court Rules and Orders — 
Calcutta High Court Original Side Rules, 
Chap. 31, R. 34 — A person whose memo- 
randum of review has been rejected by 
the Registrar has no right under the 
rules to present the same to the High 
Court for admission as in the case of 
memorandum of appeal under R. 4 which 
has not been made applicable by R. 34 — 
a F R. 4). , (Para 2) 

(B) Limitation Act (1963), S. 5 — A 

titioner whose memorandum. of review 
as been rejected by the Registrar as out 
of time is entitled to apply to the High 
Court for condonation of delay under 
S. 5 notwithstanding the absence of any: 
provision for such application in the Ori- 
ginal Side Rules of the High Court -— (X- 
Ref.— High Court Rules and Orders — 
Calcutta High Court Original Side Rules, 
Chap. 31, R. 34). (Para 3) 


(C) Civil P. C. (1908), O. 23, R. 1 (3) 
+— Where permission to withdraw a re- 
view petition with liberty to file a fresh 
petition prayed by the counsel is reject- 
ed and the petition is dismissed as not 
being in proper form, a second review 
petition filed in proper form on the same 
ground is an abuse of the process of the 
Court in view of the bar under O. 23, 
R. 1 (3) and no relief can be granted on 
such application. Case Law discussed. 

(Paras 4, 5) 

In such a case it is not open to the 
petitioner to contend that his counsel in 
conducting the previous petition made an 
erroneous submission through inexperi- 
ence and that the court should not take 
any notice of the prayer for withdrawal 
and its rejection by the Court. 


(Paras 4, 5) 
(D) Civil. P. C. (1908), S. 11 — The 


dismissal of a review petition, unaccom- 
panied by a memorandum and without a 
prayer for condonation of delay, after 
rejecting a praver for its withdrawal on 
the ground that it is barred by limitation 
operates as a final order binding on the 
parties so as-to preclude the petitioner 
from filing a fresh application with a 
prayer fer condonation of delay. (Para 6) 
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(E) Limitation Act (1963), S. 12 2), 
ExpIn. — Time taken for obtaining a cer- 
tified copy of order or decree cannot be 
excluded when application for certified 
copy is filed after expiry of limitation. 
AIR 1966 SC 38, Followed. 


(F) Limitation Act (1963), S. 5, Ex- 
pin. — An applicant for review cannot 
plead sufficient cause for not presenting 
the Memorandum of review within time 
on the ground that he was misled by a 
conflict of decisions of different High 
Courts in computing Limitation under 
Art. 124 when the matter has been settled 
by a decision of the Supreme Court. 

-. (Para 10) 


(G) Limitation Act (1963), S> 5 — 
Petitioner applying for condonation of 
delay -must satisfy court about each dzy’s 
delay — Proof of sufficient cause is a con- 
dition precedent for exercise of discre- 
tionary power under S. 5. AIR 1962 SC 
361, Relied on. (Para 12) 


(Œ) Limitation Act (1963), S. 17 (1) 
(0) — Difference in opinion of valuers 
cannot furnish grounds of mistake to en- 
able a litigant to invoke the benefit of 
S. 17 (1) (c). (Para 14) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 Cal 443 (V 57) = 
74 Cal WN 318, Dunzarmal Sare- 
walla Jain v. Rukma Kumar 
Jalal - 8, 10 

41970) ATR 1970 Orissa 116 (V 57). 
Koutuki Sabatari v. Raghu 
Sethi 8, 10 

968) AIR 1968 Cal 509 (V. 55) = 
72 Cal WN 292, Gadadhar Ghosh 
v. Janki Nath Ghosh _ 

(1968) 72 Cal WN 296, Shaikh Md. 
Yacoob v. Khan Bahadur S. M. Jan 

(1966) AIR 1966 SC 38 (V 53) = 
(1965) 2 SCJ 601, A. D. Partha- 
sarthi v. State of Andhra Pra- 
desh 9, 10 

{1966) ATR 1966 Pat 1 (V 53) = 
ILR 45 Pat 393 (FB), State of 
Bihar v. Md. Ismail 

(1965) ATR 1965 Cal 217 (V 52), 
Subramania Vishwanatha Pillai 
v. Indo World Trading Co. Ltd. 8, 10 

(1963) AIR 1963 SC 1566 (V 50) = 
(1964) 2 SCR 538, Bijayananda 
Patnaik v. Satrughna Sahu 

(1962) AIR 1962 SC 361 (V 49) = 
(1962) 2 SCR 762, Ramlal v. Rewa . 
Coalfields Ltd. EL 

(1958) AIR 1958 Bom 152 (V 45) == 
59 Bom LR 671, Luvar Popat 
Kala v. Luvar Bachu Rugnath 16 

(1951) AIR 1951 Mad 715 (V 38) = 
1951-1 Mad LJ 194, Thadi Kanda . 
Veeraswami v. Thullum Peda 
Lakshmudu 7 

(1946) AIR 1946 Lah 429 (V 33) == 
48 Pun LR 183, Gurprit Singh Yy. 
Punjab Government 7 
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(Para 9 


. between the parties by increasing 


(1932) AIR 1932 Cal 331 (V 19) = 

ILR 59 Cal 1215 (FB), Secretary 

of State v. Parijat Debi 7 
(1928) AIR 1928 PC 103 (V 15) = 

2 Ind App 161, Jijibhoy N. Sue 

T. S. Chettyar Firm 

(1995) AIR 1925 All 272 (V 12) = 
85 Ind Cas 548, Nathji v. Langurie 7 
(1908) ILR 35 Cal 979 = 12 Cal WN 
862,-Jamadar Singh v. Serazuddin 
Ahamad Chowdhury 16 
(1886) ILR 13 Cal 104 (FB), Bani 
Madhub Mitter v. Matungini Das? 7 

B. C. MITRA, J.:-~—This is an applica- 
tion for condonation of the delay in mak- 
ing an application for review under 
O. 47 of the Civil Procedure Code, and 
for an order that the memorandum of 
Review presented to ‘the Fegistrar on 
September 29, 1970, but returned by him, 
with the endorsement “out cf time”. be 
admitted. -Before proceeding any fu-ther 
I should note that this is a third ef a 
series of attempts to reopen an erder 
made by consent of parties and on the 
basis of terms of settlement put in by 
them on July 9, 1970. . The object oł the 
review application is to obtain variation 
and alteration in the terms agreed ma 

e 
price of the shares in the capital cf a 
Joint Stock Company known as Assaciat- 
ed Industrial Development Co. Private 
Ltd. The circumstances in whick the 
first application was made by the peti- 
tioner has been set out in paragrarh 48 
of the petition. That application was 
made on September 15, 1970, and was 
disposed of on September 2& 1970. The 
application was dismissed on the ground 
of non-compliance with the provisions in 
O.-47, R. 3 of the Civil Procedure Code 
and Rules 34, 35 and 36 of Chapter © XXI 
of the Original Side Rules of this Court, 
as no memorandum of review was pre- 
sented by the applicant for the purpose 
of the application. Counsel for the zppli- 
cant had asked for leave to withdrav the 
application with liberty to make a resh 
one, in proper form. But this prayer 
was rejected as we took the view that 
the application was barred by limitation 
under Article 124 of the Limitation Act, 
1963. It is to be noted here that in that 
application there was no prayer for con- 
donation of delay in filing the application 
or for enlargement of the time to pr2sent 
a memorandum of appeal to the Registrar 
as required by the Rules of this Court 
mentioned above. To the order dated 
September 28, 1970, I shall kave occasion 
to refer later in this judgment. 

2. On September 29, 1970, the 
petitioner presented a Memorandum of 
Review to the Registrar, . Original Side 
of this Court under Rule 86 of Chapter 
XXXI of the Original Side Rules of this 
Court. This Memorandum of Review 
was returned on the ground that it was 
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out of time. I set out below the dates 
noted by the Registrar in rejecting the 
Memorandum of Review. 


Order passed on «ee 9-7-70 
Requisition for order eee 13-97-70 
Requisition for certified copy ... 31-8-70 
Order filed on l s.. 21-8-70 
Folios marked on | i sea 7-9-70 
Stamp furnished on >se ` 7-9-70 
Certified copy ready on eee 12-9-70 
Memorandum of Review filed pe 
: on aes 29-9- 70 


Quite apart from other grounds, to which 
I shall refer later, and on which we find 
that such an application is incompetent, 
it appears that the Original Side Rules 
do not provide for such an application. 
Rule 34 of Chapter XXXI of those Rules 
provides that Rules 2 and- 3 of that Chap- 
ter shall so far as applicable. apply. 
mutatis mutandis to application ‘for re- 
view. Rule 2 deals with the form of the 
Memorandum of Appeal from. the Origi- 
rial Side and prescribes that it shall be 
in Form No. 1 and shall be drawn up in 
the manner prescribed by Order 41, Rule 
1 of the Code. Rule 3 provides for ac- 
ceptance of the memorandum by the 
Registrar, if it-is-duly stamped, and is 
within the time allowed by the law of 
limitation. Rule 4 of those Rules pro- 
vides that when. a Memorandum of Ap- 
peal is not accepted by the Registrar, he 
shall endorse thereon the date of its pre- 
sentation, and return it to the party or 
attorney by whom it was tendered. and 
such memorandum may then be present- 
ed to the appellate Court for admission. 
It is to be noticed that Rule 4 has not 
been made applicable to a Memorandum 
of Review. That being so a litigant 
whose Memorandum of Review has been 
rejected by the Registrar has no right 
under the Rules to present the same to 
this Court for admission, as in the case 
of a Memorandum of Appeal. There i 
no other provision in the Original Side 
Rules to enable the petitioner in this ap- 
plication to move this Court for admis- 
sion of the Memorandum -of Review 
which has been rejected and returned by. 
the Registrar. 


3. If the question was to be de- 
cided only on the basis 
Side Rules alone it might be contended 
with a good deal of force that such an 
application was not maintainable. The 
question, however, has to be examined in 
the light of the provisions of S. 5 of the 
Limitation Act, 1963. . That section pro- 
vides that any appeal or any application 
other than an application under O. 21 of 
the Civil Procedure Code, may be admit- 
ted after the prescribed period, if the ap- 
pellant or the ` applicant satisfies the 
Court that he had sufficient cause for not 
preferring the appeal or making the 
application within such period. The peti- 


of the Original- 
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tioner in this case therefore has a right 
under Section 5 of the Limitation Act to 
move this Court for admission of the 
application after the prescribed period, 
if he can satisfy the Court that there was - 


‘sufficient cause for not making the ap- 


plication within the period of limitation. 
Section 5 of the Limitation Act therefore 
conférs upcn the petitioner the right to 
move this Court for admission of the 
Memorandum of Review, provided of 
course he can satisfy this Court that 
there was sufficient cause for not making 
the application within the period of limi- 
tation. In our view Section 5 of the 
Limitation Act, and the Original Side 
Rules of this Court have to be read to- 
gether, and if under the provision of the 
one, though not of the other, -the peti- 
tioner has the right to apply for condo- 
nation of delay, and for admission of the 
Memorandum of Review, this right 
ouzht not to-be denied to him. In that 
view of the matter we are of the opinion 
that although the Original Sidé Rules 
do not provide for such an application, 
the petitioner is ‘entitled to move this 
Court under Section 5 of the Limitation 
Act. But although the petition itself is 
maintainable under S. 5 of the Limitation 
Act, the question that we have to consi- 
der is whether having regard -to the 
events which have happened the peti- 
tioner is entitled to an order admitting 
the Memorandum cf Review. 

4, The first point to be considered 
is the effect of the attempt to withdraw 
the earlier application with a prayer to 
move another application in proper form, 
and the rejection of that prayer and dis- 
missal of the application. As I have 
noticed earlier counsel for the petitioner 
prayed for permission to withdraw the 
earlier application, with liberty to make 
a fresh one, in proper form as.it was 
conceded _by him that the application 
was, not in proper form as no Memoran- 
dum of Review was presented to the Re- 
fistrar as required by the Rules men- 
tioned above. That prayer was rejected 
by the Court. After rejection of that 
prayer counsel for the petitioner had 
two alternatives open to him namely to 
withdraw the petition without leave to 
file a fresh application. The petitioner 
undoubtedly had the right to withdraw 
the petition without leave to file a fresh 
application. But that is not what was 
done. The prayer for withdrawal of the 
petition without leave to file a fresh one 
was not pressed, and indeed if such a pra- 
‘yer was made the Court would have been 
bound to grant the prayer, subject of 
course to any conditions for payment of 
costs which the Court might have thought 
fit to impase. The second alternative 
open to counsel for the petitioner was 
to let the betition be dismissed and this 
is the course which was adopted. The 
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petitioner allowed the petition to be dis- 
missed, which of course was bound to 
happen as the petition was not accompa- 
nied by a Memorandum of Review. —he 
question that arises is whether haing 
applied for permission to withdraw the 
petition, with liberty to file a fresh <ne, 
and upon refusal of that prayer, and dis- 
missal of the petition, the petitioner nas 
a right to move a fresh application on the 
same ground and for the same re‘ief. 
It is true that this is not a case of wth- 
drawal of a petition without leave to 
file a fresh one, but is a case of dismmsal 
of the petition; but it cannot | be over- 
loozed that a prayer for permission to 


withdraw, with liberty to file a fœsh. 


petition, was made and rejected, and 
thereafter the application itself was Jis- 
missed. What the petitioner now on- 
tends is that having suffered his petition 
to be dismissed, upon refusal of the tra- 
yer to withdraw the application with 
liberty to file a fresh one, he shoulc be 
treated to be in the same position = if 
the Court had granted him permission to 
withdraw the petition with liberty to file 
a fresh one. The petitioner’s conten*ion 
is that he should be treated to be ir a 
better position, than the one he should 
have occupied, if he had withdrawn the 
petition unconditionally without making 
a prayer for permission to withdraw 
with liberty to file a fresh applicafion. 
Jf he had withdrawn the petition vcth- 
out permission to file a fresh one, urider 
sub-rule (3) of Rule 1 of Order XXII of 
the Code, he would have been precluded 
_ from making a fresh application. He row 
contends that although he prayed for 
permission to withdraw with liberty to 
make a fresh application, which prayer 
was rejected, and although thereafter his 
aprilication was dismissed, he should be 
allowed the right of a party who Aas 
been permitted to withdraw an appEca- 
tion with liberty to file a fresh one. If 
seems to us that there is no merit in fhis 










same ground, although questions of res 
judicata would have arisen, he would not 
ave been faced with the bar Imposed by 
sub-rule (3) of Order 23, Rule 1, agaénst 
aking a fresh application. But thal. is 


and that prayer was rejected. The rəti- 
tioner cannot now be allowed to contend 
that he should be treated to be in a grosi- 
tion as if no such prayer was made 2nd 
the application was dismissed on the 
ground that it was not in proper fom. 
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his client should not be made to suffer, 
because of a mistake on the part oi his 
counsel, through inexperience, in making 
the prayer for permission to withdraw 
with liberty to file a fresh application. 
We can neither accept nor enccurage 
such a contention on behalf of a litigant. 
Tt is mot open to a litigant, after laving 
lost an application, to contend in & sub- 
sequent application, on the same ground 
that in conducting the earlier application, 
counsel made an erroneous submission 
through inexperience, and therefore the 
Court should not take any notce of 
either of the order made on such stbmis- 
Sion, or of the submission itself. It is to 
be remembered that it was not a conces- 
Sion on a question of law nor a concession 
made on-interpretation of statute so as 
to enable a litigant to contend that there 
is no estoppel against statute. 


5. Judicial proceedings woukd be 
reduced to a state of utter confusion. 
chaos and uncertainty if a litigant’s con- 
tention, in a subsequent proceeding ask- 
ing for the same relief, thet no regard 
should be paid to submission of counsel 
in an earlier application for the same 
relief, is to be accepted. This Cour: can- 
not therefore uphold the contenticn of 
counsel for the petitioner that although 
a prayer for permission to withdraw 


with liberty to file a fresh applization 
was made and rejected, this Court in 
dealing with the presen; applization 


would proceed as if no such praye> was 
made and no order rejecting the rrayer 
was recorded. It seems to us that the 
petitioner ought not to be granted any 
relief in this application, which, in our 
view, is an abuse of the prozess of Court. 


6. I now turn to deal with the 
prayer for condonation of delay. The 
ground, on which the prayer for leave 
to withdraw the earlier application with 
liberty to make a fresh one, was rected, 
was that the application was barred by 
limitation under Art. 124 of the L-mita- 
tion Act, 1963. The judgment dated 
September 28, 1970, by which it was held 
that the application was barred by limi- 
tation, is a judgment and order inter 
partes and is binding on them. As I 
have noticed earlier there was no rrayer 
for condonation of the delay in making 
that application. In this application the 
petitioner wants the delay to be ccndon- 
ed on various grounds. The judgment 
and order of the Court tha; the applica- 
tion is barred by limitation has become 
final as between the parties, and to far 
as this Court is concerned, the qusstion 
whether the application is barred by 
limitation cannot be reopened. That being 
the position we do not see how w= can 
condone the delay in presenting the 
Memorandum of Review, and adm‘*t the 
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same having once held that the earlier 
application between the same parties 
and for the same relief was barred by 
limitation. It is to be remembered that 
there was no prayer for condonation of 
Celay in the earlier application. In our 
view the finding of this Court that the 
application is barred by limitation de- 
kars the petitioner from making this ap- 
plication for condonation of delay in pre- 
senting the Memorandum of Review for 
a fresh application for review. 

7 A large number of cases were 
relied on by counsel for the petitioner in 
support of his contentions. To some of 
these I shall now refer. Reliance was 
placed on a decision in AIR 1946 Lah 429. 
In that case the construction of. the words 
‘other sufficient grounds’ in O. 23, R. 1 
(2) (b) came up for consideration. It 
vas 
ejusdem generis with the ‘formal defect’ 
contemplated by O. 23, R. 1 (2) (a) and 
that the words ‘other sufficient grounds’ 
were wider in scove and could cover all 
cases which appeared to Court as afford- 
ing such grounds. The plaintiffs in that 
Case were running the risk of losing a 
valuable property because of serious de- 
fects in the plaint as filed. It was in 
these facts that it was held that it was a 
fit case to permit the plaintiff to with- 
craw the suit with liberty to institute a 
fresh suit in respect of the sarme subject- 
matter even at the stage of appeal. This 
cecision is of no assistance to the peti- 
tioner in this case because we are not 
concerned with the question whether 
permission should be granted to the peti- 
tioner to withdraw the application with 
liberty to file a fresh one. That permis- 
sion, as I have noticed earlier, had been 
refused and the application dismissed. 
The question with which we are concern- 
ed is whether having allowed the petition 
to be dismissed, instead of withdrawing 
it unconditionally the petitioner is en- 
titled to move and maintain this applica- 
tion. The next case to be referred to is 
a decision of the Supreme Court in AIR 
1963 SC 1566. In that case the question 
was whether the High Court should in 
<xercise of its power under O. 23 of the 
Civil Procedure Code allow an election 
petition to be withdrewn or refuse the 
petition to be withdrawn under Sections 
109 and 110 of the Representation of the 
People Act. It was held that where an 
appellant in an election petition applied 
for unconditional withdrawal of the appeal 
the High Court should have allowed the 
withdrawal under O. 23 of the Civil Pro- 
cedure Code. This case again is of no 
assistance to the petitioner because we 
are not concerned with the question 
whether the previous review application 
should or should not have been allowed 
to be withdrawn, but with the question 
whether after dismissal of the previous 
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held that those words were not. 
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petition, upon rejection of the prayer for 
permission to withdraw, a second appli- 
cation for review is maintainable. Reli- 
ance was next placed on a decision of 
the Madras High Court in AIR 1951 Mad. 
715. In that case the plaintiff filed a 

petition to withdraw the suit with ae 
mission to file a fresh suit on the same 
subject-matter. The trial Court dismiss- 
ed the petition -but ordered that the plain- 
tuff might withdraw the suit if he wanted 
but it would not give him permission to 
file a fresh suit. It was held that the 
Court could not divide the petition into 
two and accept the withdrawal and re- 
fuse the liberty in the same order. The 
order made dismissing the petition was. 
challenged in revision and the revision 
petition was dismissed. I do not see 
how this decision is of any relevance to 
the question with which we are concern- 
ed in this application. The next case to 
be referred to is a decision in AIR 1925 
All 272. In that case an application .was 
made to withdraw .a suit with liberty to 
file a fresh one. The trial Court refused 
the plaintiff permission to withdraw the 
suit, but at the same time treated the ap- 
plication as if it was alternatively an 
application under O. 23, R. 1 (1) and 
made an order allowing the plaintiff to 
withdraw the application as if it had 
been an application for an unconditional 
withdrawal coupled with a refusal of 
permission to file a fresh. suit. It was 
held that this order of the trial Court was 
wrong. This decision again is of no as- 
sistance to the petitioner because wa are 
not concerned with the correctness or 
the validity of the order made on Sep- 
tember 28, 1970. The only question be- 
fore us is vehether the petitioner in the 
events that have happened is entitled to 
move a fresh application for review and 
for that purpose file a fresh Memoran- 
dum of Review. The next case relied 
upon was é decision of the Full Bench 
of this Court in (1886) ILR 13 Cal 104 at 
p. 105, Bani Madhub Mitter v. Matunzini 
Dassi. In that case it was held that 
where a suitor was unable to obtain a 
copy of a decree from which he desired 
to appeal, by reason of the decree being 
unsigned, he was entitled under S. 12 of 
the Limitation Act, 1877, to deduct the 
time between the delivery of the judg- 
ment and taat of the signing of the de- 
cree in computing the time taken in pre- 
senting the appeal. The next case relied 
upon was also a Full Bench decision of 
this Court in ILR 59 Cal 1215 = (AIR 
1932 Cal 331) (FB). In that case it was 
held that in an appeal from the Original 
Side the atpellant was as of right en- 
titled to the exclusion of the time re- 
quired for drawing up of the decree, as- 
suming that no part of the delay was 
due to his default. It was also held that 
if the application for a copy was made 
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after the expiry of 20 days from the date 
of the decree or order the question whe- 
ther Section 12 of the Indian Limitation 
Act, 1908, could be invoked, dependec on 
the facts of each case. The next nase 
relied upon was a decision of the Judicial 
Committee in 55 Ind App 161 = (AIR 
1928 PC 103). In that case it was held 
that Section 12 (2) of the Indian Limita- 
tion Act, 1908, applied even when by a 
rule of the High Court, a Memorandum 
of Appeal need not be azcompanied Ly a 
copy of the decree. It is to be noticed, 
however, that all these decisions-on waich 
reliance was placed by counsel for the 


petitioner were decisions under the Old - 


Limitation Acts. An explanation has 
been added to the Limitation Act, 1963, 
which runs as follows: . 

“In computing under this section the 
time. requisite for obtaining a copy of a 
decree or an order, any time taken by 
the Court to prepare the decree or order 
before an application for a copy thereof 
is made shall not be excluded.” 


8. Counsel for the petitioner 2on- 
tended that althouzh in this case the 
petitioner had applied for a certified copy 
after expiry of the period of limitation, 
the time taken in obtaining the certified 
copy should be excluded. In suppor: of 
this contention reliance was placed trst- 
ly on a decision of the Orissa High Court 
in AIR 1970 Orissa 116 and another ceci- 
sion of the Patna High Court in AIR 2966 
Pat 1 (FB). Reliance was also placed on 
two Bench decisions of this Court in AIR 
1965 Cal 217 and AIR 1970 Cal 443. Rely- 
ing on these decisions it was argued that 
although the application for a certified 
copy of the order was made by the peti- 
tioner after the expiry of the period of 
limitation namely 30 days, ‘the time teken 
in obtaining the certified copy even 
though it exceeded the limit of 30 days 
should be excluded in favour of the 
appellant. 


9. This argument on behalf of 
the petitioner is plainly intended to esta- 
blish that the Memorandum of Review 
was presented to the Registrar within 
time and that it was not barred by limi- 
tation. This position appears to us ‘to 
be quite contrary to the prayers in the 
petition, which are that the delay, if 
any, in making the application for review 
of the order dated July 9, -1970, be zon- 
doned, and that the Memorandum of Re- 
view presented to the Registrar on Sep- 
tember 29, 1970, be admitted. There*ore, 
the petitioner is proceeding on the basis 
that the application is barred by limita- 
tion, and that the delay involved may 
be condoned for reasons stated in the 
petition to which I shall refer hereafter. 
It seems to us, however, that the seti- 
tioner’s contention based on the decisions 
noted above is not well conceived. þe- 
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- intention of the Legislature.” 
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Bench 
held 
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cause by the judgment of this 
dated September 28, 1970, it was 


‘that the application for review was bar- 


red by limitation. That decision is bind- 
ing on the. parties who are also parties 
in this application and it is not open to 
the petitioner now to contend that the 
application is not barred by limitation 
and that the time taken in obtaining a 
certified copy of the decree should be 
excluded in favour of the appellant, 
even though the application for certified 
copy was made after expiry of the period 
of limitation. The judgment of this 
Bench mentioned above is an inflexible 
bar to the petitioner’s right to contend 
that the application is not barred by limi- 
tation. But apart from this bar it seems 
fo us that the petitioners contention 
that the application is not barred by limi- 
tation cannot be accepted. Two Division 
Bench decisions of this Court in 72 Cal 
WN 292 = (AIR 1968 Cal 509) and (1968) 
72 Cal WN 296 came to the conclusion 
that in order to exclude the time taken 
In obtaining a certified copy in favour of 
the appellant, the application for the 
certified copy should be made within the 
time of limitation and if this was not 
done, the time taken in oabtaininge the 
certified copy should not be excluded in 
favour of the appellant. The conflict in 
mentioned above 
however was set at rest by the decision 
of the Supreme Court, A. D. Partha Sara- 
thy v. State of Andhra Pradesh, AIR 
1966 SC 38, on which reliance was plac- 
ed by Mr. Sen learned counsel for the 
respondent company. In ‘that case in 
construing the period to be excluded 
under Section 12 (2) of the Limitation 
Act, 1963, the Supreme Court observed 
at p. 40 of the report as follows: 

“If time taken for obtaining a copy 
of the order before the commencement 
of the period of limitation could be ex- 
cluded, on the parity of reasoning. ‘time 
taken for obtaining a copy of the order 
after the period of limitation, also could 
be excluded. This would lead to an 
anomalous position: a party can keep 
quiet till the period of limitation has run 
out and thereafter apply for a certified 
copy of the order and claim to exclude 
the time taken for obtaining the certified 
copy of the order from the period of limi- 
tation. That could not have been the 


These observations of the Supreme Court 
clearly and plainly lay down the mean- 
ing and the purport of the Explanation 
to Section 12 of the Limitation Act, 1963. 
It can no longer be said by any appellant 
that the time taken by him in obtaining 
a certified copy of a decree or order 
should be excluded in his favour even 
though he applied for a copy after ex- 
piry of the period of limitation. The 
contention of the petitioner based on the 
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decisions mentioned above, which have 
taken a contrary view of the Explana- 
tion to S. 12 of the Limitation Act can: 
not therefore be accepted. 


10. We shall now proceed fo con- 
sider the petitioner’s contention based on 
the Explanation to S. 5 of the Limitation 
Act, 1963. The Explanation prescribes 
that the fact that the appellant or appli- 
cant was misled by any order, practice or 
judgment of the High Court, in ascer- 
taining or computing the prescribed 
period of limitation may be sufficienf 
cause within the meaning: of Section 5. 
Relying on this provision in the Explana- 
tion to Section 5, counsel for the peti- 
tioner contended that having regard to 
the decisions in AIR 1970 Orissa 116, 
AIR 1966 Pat 1 (FB), AIR 1965 Cal 217 
and AIR 1970 Cal 443, he was misled in 
computing the period and therefore it 
snould be held that there was sufficient 
cause for not presenting -the Memoran- 
dum of Review within time. It seems to 
us that this contention of counsel for the 
petitioner is without any merit or sub- 
stance. Whatever controversy or conflict 
there might have been with regard to 
the meaning of the Explanation to Sec- 
tion 12, it was clearly set at rest by the 
decision of the Supreme Court in A. D. 
Partha Sarathy’s case, AIR 1966 SC 38 
(supra). The observations of the Supreme 
Court quoted above leave no room for 
any ground for a prospective appellant 
to contend that he was misled in comput- 
ing the prescribed period in filing a 
Memorandum of Appeal or Review by 
reason of the conflicting decisions of the 
different Hizh Courts to which I have 
referred earlier. In thaf view of the 
matter we hold that there was no suffi- 
cient cause for the petitioner in not pre- 
senting the Memorandum of. Review to 
tne Registrar of this Court within the 
time prescribed by Article 124 of the 
Limitation Act, 1963. k 


1i., ¥ will now proceed to see if 
sufficient. cause as required 
the Limitation Act has-been made ouf 
by the petitioner for condoning of the 
delay. It is to be remembered that each 
day’s delay has to be explained in an 
application for condonation of delay be- 
fore an order condoning the delay can be 
made (See Ramlal v. Rewa Coalfields 
Ltd.. ATR 1962 SC 361). As the pet- 
tioner did not apply for a copy of ‘the 
order until August 31, 1970, the limitation 
of 30 days prescribed by Article 124 of 
the Act expired on August 8, 1970. The 
retitioner therefore has to explain the 
delay day by day from August 9, 1970, 
until September 29, 1970. when the 
Memorandum of Review was presented 
a the Registrar, Original Side of this 

urt. 
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12. In Ground (XJ of the Grounds 
set out under paragraph 62 of the peti- 
tion the petitioner says that he left for 
Delhi on August 8, 1970, where he had 
several consultations with his lawyers 
between August 9, 1970, and August 13, 
1970. It is also stated that until these 
consultations were: over the petitioner 
did not know of his right to have the 
consent order dated July 9, 1970, recalled 
by an application fer review. It is next 
stated that the petitioner returned to 
Calcutta on August 14. 1970. It is next 
stated that the application for . review 
could not be made earlier as the applica- 
bility of Section 114 and Order 47 of the 
Civil Procedure Code, which according 
to the petitioner is a new and important 
matter, was pointed out only at the time 
of the consultations with the lawyers of 


.Delhi between August 9, 1970. and Au- 


gust 13, 1970. It is not understood as to 
what is meant by a reference to - Sec- 
tion 114. Possibly it is a mistake for 
Article 124 of the Limitation Act, 1963. 
Be that as it may, it is surprising that 
the petitioner had to travel all the way 
to Delhi to obtain advice from lawyers 
there that he had a right to an applica- 
tion for review and that limitation for 
such an application was’ 30 days under 
Article 124. It is difficult to believe that 
there was no lawyer available to the peti- 
tioner in Calcutta te give him the advice 
that he had a right to apply for.a review 
of the order made on July 9, 1970, and 
that Article 124 of the Limitation Act,. 
1963, controlled the petitioner’s right to 
such: an application. There was no dearth 
of competent counsel in Calcutta for ad- 
vice on this question. But even assum- 
ing that he was justified in travelling up 
to Delhi, for consultations with lavryers 
there, and that such consultations were 
held between August 9, 1970, and August 
13, 1970, the petitioner has yet to explain 
the delay from August 13, 1970, until 
September 29, 1970, on which day the 
Memorandum of Review was presented. 
Of this delay there is no explanation at 
all in the petition. It is significant that 
although the petitioner took the trouble 
and incurred expenses of going un to 
Delhi, for consultations with lawyers and 
must have obtained competent legal ad- 
vice there, he made the earlier applica- 
tion. for review without a Memorandum 
of Review and he was not advised thaf 
under O. 47, R. 3 cf the Code of Civil 
Procedure the provision as to the form 
of preferring appeal apply mutatis mu- 
tandis to application for review. In any 
event, as there Is no explanation for the 
delay from August 14, 1970, up to the 
date when the Memorandum of Review 
was presented namely September 29. 
1970, it must be held that the petitioner 
has failed to show sufficient cause ‘for 
condonation of the delay in preferring 
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the Memorandum of Review. It is to be 
remembered that even if the petitioner 
succeeded in showing sufficient cause, he 
is not entitled to condonation of delay ag 
a matter of right. Proof of sufficient 


cause is a condition precedent for the 


exercise of the discretionary power west- 
ed in the Court by Section 5 of the Limi- 
tation Act, 1963. This position is made 
clear by the Supreme Court in AIR, 1962 
SC 361. in this case quite apart from 
the fact that the petitioner has totally 
failed to make out a suñcient cause for 
condonaticn of the delay, this is not, In 
our view, a case where this Court should 
exercise its discretion in condoning the 
delay. We are unable tc accept the peti- 
tioner’s explanation for the delay, such 
as it is, in any respect whatsoever. 


13. I shall now proceed to consi- 


der the question whether the petitioner 


fs entitled to the benefit of Section 17 of 
the Limitetion Act, 1963. Counsel for the 
petitioner contended that in this case 
fraud has been perpetrated and conceal- 
ment of material facts has been made 
by the respondents and also a mistake has 
been committed by the petitioner with 
regard to the value of the shares, and 
therefore the period of limitation would 
mot begin to run until the petitioner has 
discovered the fraud or the mistake. The 
ground of fraud and corcealment, tow- 
ever, was not pressed before us but the 
ground of mistake of Section 17 (1) (c) 
of the Act was canvassed. In paragraph 
40 of the petition it is alleged that the 
petitioner had the valuation report exa- 
mined by a competent valuer, and. had 
discovered serious errors in the said 
valuation report. In paragraph 42 it is 
alleged that new and important matter 
of evidence which the petitioner dis- 
covered, appeared for the first time in 
the Statesman of August 8, 1970. In para- 
graph 43 there is a reference to the Sta- 
tesman of August 9, 1970, and in para- 
graph 44 to the weekly issue of Carital 
of August 13, 1970. In paragraph 45 it 
fs alleged that the petitioner receivec a 


report of B. Chhawchharia and Company. . 


Chartered Accountants, which showed 
that the fair value of a.share of the om- 
pany would be Rs. 398.99 and not 
Rs. 152.22 as determined by Mr. C. P. 
Mukherjee. The report of the said firm 
of Chartered Accountants is alleged to 
have been received on September 5, 1370. 


14. Tt is clear that the mistake as 
alleged appears to bave arisen firstly 
from the views of a firm of Chartered 
Accountants obtained by the petitioner, 
after the valuer appointed by this Court 
had submitted his report; and. secordly 
from the Stock Exchange quotations pub- 


lished in daily newspaper and a weekly: 


journal. In our view different vi=ws 
with regard to the value of the shares 


Krishna Kumar v. J. N. Bhan (Mitra J.) 


[Prs. 12-17] Cel. 329 


given by a firm of Chartered Accountants 
cannot be said to provide any ground for 
mistake on the part of the petitiom=r re- 
garding the value of the shares. Diffe- 
rent .valuers may give different opinions 
with regard to the value oi any ccmmo- 
dity, and such difference in opinion of 
valuers can by no means be said to fur- 
nish grounds of mistake to enable a liti- 
gant to file a suit or make an application 
for relief from the consequences of such 
a mistake. 

15. The Stock Exchange quota- 
tions published in the newspapers and 
journals stand on no better footing. Such 
quotations may be an element in arriving 
at a valuation of shares, but merely þe- 
cause the quotations indicate that the 
price of shares has gone up, the pecition-- 
er cannot claim that he hac made a mis- 
take with regard to the valuation ef the 
shares as share prices in the newspapers 
and journals indicate an upward trend. 


16. = Counsel for the respondents 
submitted with regard to the contention 
on the ground of mistake taat this point 
was not taken in the earlier petitior. filed 
by the petitioner and which was dismiss- 
ed by this Court by the order datec. Sep- 
tember 28, 1970. He argued tha% this 
Point could have and should have been 
taken by the petitioner and was net in 
fact taken by him and therefore the. 
right to agitate this question on the 
ground of mistake is barred by the 
principles of constructive res judicata. In 
support of this contention Mr. Sen, coun- 
sel for the respondent No. 1, relied on 
two decisions in (1908) ILR 35 Cel 979 
and AIR 1958 Bom 152. It seems tb us 
that there is good deal of force in this 
contention of the respondents. But quite 
apart from the question of res judicata 
we are of the view that no ground has 
been made out by the petitioner for re- 
lief from the consequences of mistake as 
contemplated by S. 17 (1) (c) of the 
Limitation Act, 1963. 


17. What I: have said above is 
enough to dispose of this application. 
But there is- one other matter to which 
we feel called upon to refer before we 
conclude. This relates to the allegations 
made in paragraphs 31, 32 and 33 c£ the 
petition. The substance of the allega- 
tions in these paragraphs is that the petis 
tioner agreed to the terms of settlement 
and also to an order to be made by con- 
sent under judicial coercion. In parazraph 
31 it is stated that the Court declired to 
make an order under S. 402 of the Com- 
panies Act with regard to the sale of the 
shares unless the parties put in ‘terms of 
the settlement regarding the purchase 
and sale at a price to be agreed upen be- 
tween: the parties. In paragraph 32 If is 
stated that counsel for the petitioner 
submitted that the price of the hares 


330 Cal. (Prs. 17-21}-[Prs. 1-2] L. Shaw v. A. B. Ganguly (Chakravarti J.) 


should be fixed by an order of this Court 
so that the petitioner may have a right 
of appeal against the order, if he felt 
aggrieved by the same. It is further 
Said that since this Court declined to 
make an order under S. 402 of the Com- 
panies Act unless the parties consented 
to the terms of settlement, petitioner’s 
counsel acquiesced in the mode of dispos- 
ing of the petition which this Court 
adopted and thereupon agreed to accept 
an additional price of Rs. 22.78 In para- 
graph 33 it is alleged that consent of 
counsel for the petitioner could not = be 
deemed free and fair and might be re- 


garded as.constrained and involuntary | 


acquiescence in a mode of disposal of the 
application which this Court adopted. 


18. We have not the least hesita- 
tion in saying that these allegations in 
the petition that consent was given under 
coercion and because the Court refused 
to make an order unless terms of settle- 
ment were put in are altogether false and 
unfounded. This Court had not the 
least interest as to whether the applica- 
tion in which the consent order was 
made was disposed of by consent of par- 
ties or upon contest. The consent wiven 
by the petitioner to the order made was 
freely given and this Court did not at 
any stage and in any manner seek fto 
‘coerce either of the parties to agree to 
the terms of settlement. It is difficult 
for us to surmise the reasons, the object 
and the purpose of these unfounded and 
reckless allegations. We would have 
been constrained to take sterner view of 
these allegations, but have been spared 
that disagreeable task by the submission 
of counsel for the petitioner in this ap- 
plication. At the conclusion of his argu- 
ment on February 9, 1971 Mr. Biswas 
submitted and prayed that the allega- 
tions in paragraphs 31, 32 and 33 of the 
petition be expunged. In view of this 
submission and without going any fur- 
ther into this matter we direct that para- 
graphs 31, 32 and 33 of the petition be 
struck out altogether from the petition 
filed by the petitioner and verified by 
the affidavit of Vijay Kumar Khemka on 
November 19, 1970. 


19. For the reasons mentioned 
above this application fails and is dis- 
missed with costs. 


20. The respondents have not HL 
ed any affidavit in opposition. They do 
not admit the allegations in the petition. 


S. K. MUKHERJEA, J.:— 21 X 
agree., 


Application dismissed. 
—— 
a 
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SANTOSH KUMAR CHAKRAVARTI, J. 

Lalua Shaw, Petitioner v. Anil Bh. 
Ganguly, Opposite Party. . 

Civil Rule No. 3269 of 1970, D/- 9-2- 
1971. 

Tenancy Laws — Calcutta Thika 
Tenancy Act (2 of 1949), S. 7-A — S. T-A 
is not applicable where compensation 
payable is not paid and consequently 
order of efectment of tenant has not been 
passed under S. 5. (Para 2) 


Ramendra Nath Datta, for Petitioner: 


Murari Mohan Mukherjee, for Opposite 
Party. 
ORDER :— This Rule was issued af 


the instance of a defendant in an efect- 
ment proceeding under the Thika Ten- 
ancy Act and is directed against an order 
of the learned Thika Tenancy Controller, 
Howrah, by which he rejected the peti- 
tion filed by the petitioner under Section 
7-A of the Act as also his petition under 
Section 5 of the Limitation Act. Under 
sub-section (1) of Section 7-A such an 
application has to be filed within sixty 
days from the date of the commencement 
of the Calcutta Thika Tenancy (Second 
Amendment) Act, 1969. In this particu- 
lar case the petition was filed on the 30th 
of May, 1970 though this Act had come 
into operation on the 30th of October, 
1969. . The petitioner filed another appli- 
cation under Section 5 of the Limitation 
Act and the learned Judge was not satis- 
fied about the grounds of delay and he 
dismissed that application and also the 
application under Section 7-A on the 
ground that it is time-barred. 

2. Without going into the pro- 
priety of this order I am of opinion thaf 
the application under Section 7-A was 
misconceived and did not actually lie. 
One of the pre-requisites to an applica- 
tion under Section T-A is that an order 
for ejectment of the thika tenant from 
his holding must haye been made by the 
Controller under Section 5 before the 
date of the commencement of the Cal- 
cutta Thika Tenancy (Second Amend- 
ment) Act, 1969. In this particular case . 
the ejectment was sought for on the 
ground that the land was required bv 
the landlord for his own occupation or 
for the purpose of building on the land, 
or, in other words, under clause (iv) of 
Section 3 as it originally stood. Sub- 
section (1) of Section 5 would show that 
if the Controller allows the application. 
he shall make an order directing the 
thika tenant to vacate the holding and, 
subject to the provision of Section 10, 
‘to put the landlord in possession thereof. 
Sub-section (2) of Section 5 lays down. 

“No order allowing an application 
under sub-section (1) shall be made in a 
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case where compensation is payable 
under the proviso to Section 4 unless and 
until the amount of compensation so pay- 
able has been either paid to the thika 
tenant or deposited with the Controll=r.” 
The amendments to Sections 3, 4 and 5 
have been made with retrospective efect. 
It ‘is clear, therefore, from Section 5, -hat 
the order directing the thika tenant to 
vacate, or, in other words, the order o 
ejectment, follows the order allowing the 
application and that in a case where 
compensation is payable by the land-ord 
the application cannot be allowed tnt 

and unless the compensation has [een 
paid. The effect, therefore, would be 
that where compensation is payable there 
can be no order for ejectment so long as 
it is not paid. In this view- of the matter 
Section 7-A would arnlły only where 
there has, in effect, been an order for 
ejectment and not where there is a zen- 
tative order as in the instant case. Dne 
can understand the reasons behind it. If 
the landlord does not pay the compensa- 
tion, the tenant will continue to be a 
thika tenant and cannot be ejected. 
Therefore, when in this case no compen- 
sation has been paid as yet, it must be 
held that there has not been an order 
for ejectment of the petitioner from his 
holding to bring the case within the am- 
bit of Section 7-A and as such, this appli- 
cation would not lie. The Rule is ac- 
cordingly discharged. There will be no 
order as to costs. 

3. The records be sent down as 
quickly as possible. The Court below 
may consider as to whether he can order 
ejectment now in view of the amend- 
ments of Section 3 but no opinion is pass- 


ed on this point as it does not arise in 


this proceeding. 
Ordered accordingly. 


~ 





AIR 1971 CALCUTTA 331 (V 58 C 70) 
P. N. MOOKERJEE AND 
AMIYA KUMAR MCOKERJI, JJ. 
Sailendra Nath Ghcsal and others, 
Appellants v. S. Ena Dutt and otters, 
Respondents. 

Letters Patent Nos. 14 and 6 of 2969 
and A. F. A. D. Nos. 242 of 1968 and 1711 
of 1965, D/- 28-1-1971. 

Houses and Rents — W. B. Premises 
Tenancy Act (12 of 1956), S. 13 (3A) {as 
inserted by W. B. Premises Tenancy 
(Second Amendment) Act (34 of 1969. )— 
S. 13 (3A) is intra vires except so far cs it 
operates retrospectively under the terms 
of S. 13 of the Amending Act — (X-Ref. 
— Constitution of India, Arts. 14 anc 19 
(1) (f) and 19 (5)— (X.-Ref— W. B. Pre- 
mises Tenancy (Sécond Amendment) Act 
ei — A 
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(34 of 1969), S. 13) — AIR 1961 Cal 578 
(SB) & AIR 1951 SC 41, Rel. on; AIE 1953 
SC 394 & AIR 1970 SC 778, Distinz. 
(Para 28) 
The impugned provision satisfies the 
two tests of reasonable classification and 
nexus with the object of the statute and 
cannot be further attacked on ground 
that the period of 3 'years is not r2ason- - 
able for purposes of Art. 14. Therefore, 
sub-section (3A) taken by itself and ope- 
rative prospectively, does nct offend Arti- 
cle 19 (1) (f) and the restrictior of 3 
years for bringing suits of ejectmert by 
ansferee-landlords would be reasonable 
restriction under Art. 19° (5). (Para 20) 
Even the retrospective operation of 
sub-section (3A) on pending suits and 
appeals does not offend Art. 14. Bnat the 
retrospective operation given to stb-sec: 
tion (3A) by Section 13. of the Amending 
Act makes the application of restriction 


on omnibus scale to all pending suits and ~ 


appeals and violates Art. 19 on ground 
of unreasonableness, (Paras £6, 27) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC.778 (V 57) = 
(1970) 3 SCR 253, Jain Brothers 
v. Union of India 
(1961) AIR 1961 Cal 578 (V 48) (SBL 
Surajmull v. Income-tax Commr. 
(1958) AIR 1958 SC 538 (V 45) = 
1959 SCR 279, Ram Krishna Dal- 
l mia v. S. R. Tendolkar 8 
(1953) AIR 1953 SC 394 (V 40) = 
1953 Cri LJ 1480, Shiv Bahadur 
Singh v. State of Vindhysa Pra- 
desh 22, 25 
(1951) AIR 1951 SC 41 (V, 38) = 
1950 SCR 869, Charanjit Lal v, 
Union of India 
(1951) AIR 1951 SC 118 (V 38) = 
1950 SCR 759, Chintamanrao v. 
State of Madhya Pradesh 19 
In L. P. A. No. 14 of 1969: 

S. C. Das Gupta and H. S. Majum- 
dar, for Appellant; Radha Kanta Bhatta- 
charya, for Respondent. 

In L. P. A. No. 6 of 1969: 

Madhusudan Banerjee, for Appel- 
lant; Joytish Ch. Paul and Arun Eumar 
Matilal, for Respondents. 

S. As. Nos. 242 of 1968 and 1711 of 19655 | 

Ranjit Banerjee, Madhusudan Baner- 
jee, Asutosh Ganguly and Sakti Nath 
‘Mukherjee, for Appellant; Bhupencra K. 
Panda, Dipendra K. Panda and Jorindra 
Nath Nanda, for Respondent. 

B. Das, Advocate General and B. C. 
Basak, for the State in all above ceses. 


AMIYA KUMAR MOOKERSJI, J. :— 
The above cases have been heard ky us 
on the preliminary point, involving con- 
sideration of the vires of Section 4 read 
with Section 13 of the Wes: Benga. Pre- 
mises Tenancy (Second Amendment: Act, 
11969, whereby new sub-section (3A! was 
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inserted in Section 13 of the West Bengal 
Premises Tenancy Act, 1956, with retro- 
spective effect so as to apply to pending 
proceedings. 


. 2 The constitutional validity of 
' the above sub-section (3A) has been chal- 
lenged before us on the ground that it 
offends Articles 14 and 19 (1) (f) of the 
. Constitution. It has been contended fur- 
ther that, eyen if the said provision be 
not ultra vires in itself, it will be ultra 
vires under the said Articles, when read 
with Section 13, as Section 13 of the Am- 
ending Act makes provisions of sub-sec- 
tion (3A) (Section 4 of the Amending 
Act) retrospective and. applicable to 
pending suits and appeals. 

3.: It-is contended on behalf of 
the landlords that the impugned sub-sec- 
tion is ultra vires under Article 14 of the 
Constitution as classification of land- 
lords into owner-landlords and trans- 
feree-landlords is arbitrary and not a 
rational classification and has no nexus 
to the object, sought to be achieved by 
the amendment in question. . 

4. To appreciate the contention, if 
would be convenient to advert to the 
amended provisions of Section 13 of the 
Act. In the original Section 13 of the 
Act, under sub-section (1) (f), reasonable 
requirement for building and re-building 
was coupled with reasonable requirement 
of landlords’ own occupation. By the 
present amendment the said sub-section 
has been split up into two parts:— l 

(Ð subject to the provisions of sub- 
section (3A) and Section 18-A, where the 
premises are reasonably required by the 
landlord for purposes of building or re- 
building or for making ‘thereto substan- 
tial additions or alterations, and such 
building or re-building carried out with- 
out the premises being vacated; 

(ff) Subject to the provisions of sub- 
section (3A), where the premises are 
reasonably required by the landlord for 
his own occupation if he is the owner or 
for the occupation of any person for 
whose benefit the premises -are held and 
the landlord or such person is- not in pos- 
session of X reasonably suitable ac- 
commodatio 
Sub-section "BA of the Act reads as fol- 


WS: 
(3A) “Where a landlord has acquired.. 


his interest in the premises.by transfer, 
no suit for the recovery of possession of 
the premises on any of the grounds men- 
tioned in clause (£) or clause (ff) of sub- 
section (1) shall be instituted by the 
landlord before the expiration of a period 
of three years from the date of his ac- 
quisition of such interest: 

Provided that a suit for the peeaveey 
of the possession of the premises may be 
instituted on, the ground mentioned ‘in 
clause (f} of sub-section (1) before the 
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expiration of the said period of three 
years if the Controller, on the application 
of the landlord and after giving. the 
tenant an opportunity of being heard, 
permits, by order, the institution of the 
suit on the ground that the building or 
re-building, or. the additions or alterations 
as the case may be, are- necessary to 
make the premises safe for human habi- 
tation.” - 


5. The legislature ds emo radi 


‘to make laws on a wide range of subjects. 


Obviously, it has the power to make a 
particular law to attain a particular ob- 
ject and to.achieve such purpose it can. 
classify -the persons to be brought under 
the provisions of such law, provided the 
basis of such: classification has a just and 
reasonable relation to the object, vhich 
the, legislature has in view. When a law 
is challenged as violetive of Article 14 
of. the Constitution, it is necessary. in 
the first place, to ascertain the policy, . 
underlying the Statute, and the object 
intended to be achieved by it. Having 
ascertained the policy and object of the 
Act, the Court. has to apply a dual test 


-in examining its validity:— 


(1) Whether the classification is ra- 
tional and based upon intelligible diffe- 
rentia, which distinguishes persons and 
things, that are grouped together, ‘from 
eee that are left out of the group; 
an 

(2) Whether the basis of discrimina- 
tion has any rational nexus cr relation 


with its avowed policy. 


6. It is contended, by the learned 
‘Advocate-General in support of the vires 
of sub-section (3A), as inserted into Sec- 


‘tion -13 of the West Bengal Premises Ten- 


ancy Act, 1956, by the Second Amend- 
ment Act, 1969, that classification into 
‘original landlords’ and ‘transferee-land- 
lords’ is based on an intelligibe differen- 
tia. The sole object of the amended pro- 
vision of the Act, is to Rive some protec- 
tion to the tenants against eviction. A 
copy of the statement of the Minister-in- 
charge at the time of piloting the bill in 
the Legislature, was placed before us. Jt 
is submitted, that,. it is the intention of 
the legislature, as it appears from the 
statement of the Minister, to protect the ' 
tenants from a particular ‘class of per- 
sons who have sufficient means to pur- 
chase properties and immediately, there- 
after institute ejectment suits to drive 
out the tenants from their living places. 
Old landlords cannot enhance rents with 
respect to old tenants beyond the limit of 
fair rent, fixed under the statute. At the 
present time,, when the price of every 
commodity has gone up, naturally 
‘owner-landlords’ are dissatisfied with 
the low return they get out of the tenant- 
ed premises. As between these two clas- 
ses of landlords, namely “owner” and 
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“transferee”, it is difficult for the owner- 
landlords to make out a case for eviction 
either on the grounds of their own use 
and occupation or building 
ing. The “owner-landlords” are ratu- 
rally reluctant to spend money for build- 
ing and rebuilding on properties w-ich 
do not yield a covetable income. 5o, 
"owner-landlords” tend to sell -the ten- 
anted properties to get rid of the old 
tenants and the transferee landlords, just 
after the transfer, try tc find out. means 


to drive out the tenants, taking resort to 


those two grounds, viz. (f) and (ff — 
landlords’ reasonable requirement for 
own use and occupation and building and 
rebuilding. Having regard to the back- 
ground and surrounding circumstar.ces, 
the legislature has reasonably classified 
landlords into two classes, namely, owner 
and transferee, and put. reasonable res- 
triction upon the latter. The differentia 
has sufficient nexus with the object, 
sought to be achieved. 


GA. Proceedings of legislature can 
be referred to for the limited purpos2 of 
ascertaining the conditions, prevailing at 
or about the time of the enactment in 
question, which actuated the sponsor of 
the bill to introduce the same and the 
extent and urgency-of the evil, souzkt to 
be remedied. i 


7. In. the Statement of Ob‘ects 
and Reasons of the West Bengal Premises 
Tenancy (Second Amendment) Bill, 1969, 
it is stated that it has been considered 
necessary that some more reliefs should 
be given to the tenants against evic"ion. 
It is found from the speech of the M_nis- 
ter at the time of introducing the Bill in 
the legislature, that the problems of 
tenants are many: there are landlords of 
different kinds: there is one class—ovigi- 
nal owners, who are the old inhabitants 
of the city: these owner-landlords are not 
affluent, they solely depend upon the 
rents received from the tenants. It has 
been ascertained from experience that 
two of the grounds of eviction, namely, 
requirement of the premises for own use 
of the landlords and for the purpose of 
building and rebuilding, have been mis- 
used by the landlords. In the citr of 
Caleutta and other towns, there are mil- 
lions of tenants, who are left at the mercy 
of the landlords.’ In this backgrcund 
and after taking into account similar 
provisions in other States, it has been 
decided that some restrictions ought to 
have been imposed upon transferee-land- 
lords prohibiting them from bringing 
ejectment suits against the tenants with- 
in three years from their purchase. On 
_ the above two grounds and for that >ur- 
pose, the said classification has Ween 
made. 


8. In order to sustain the pre- 
sumption of constitutionality, the Court 
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may take into consideratior. matters of 
common knowledge, matters of common 
report and the history of the times and 
may assume every state of facts, which 
can be conceived existing at the time of 
the legislation — this is one of the six 
major principles, laid down by the 
Supreme Court in Dalmia’s case, report: 
ed AIR 1958 SC 538. 

9. The scarcity of accommodation 
is a burning problem, not only of the State 
of West Bengal but of the other States 
as well. Keeping pace with the needs of 
the gradually swelling. population of 
West Bengal, new buidings have not been 
built owing to abnormal high price of 
land and materials. A large majority of 
the people of West Bengal live in tenant- 
ed premises and they live in those pre- 
mises at the mercy of the landlords. 


10. Taking an overall view of the 
various considerations, the statemert of 
the Minister, the objects of the Bill, 
matters of common knowledge and state 
of facts, existing at the time of the lezis- 
lation, it may be well conceived that 
underlying policy and objects of the 
amended provision is to give more pro- 
tection to the tenants against eviction 
and the’ classification of landlords into 
owner-landlords and _ transferee-land- 
lords is based upon a rational and intelli- 
gible differentia and we hold accordingly. 


11. It is not contended befcre us 
that there cannot be any rational zlassi- 
fication in the instant case but what is 
strenuously argued is, that the differen- 
tia has no rational nexus with the object 
sought to be achieved. 


12. The object of enactinz sub- 
section (3A) is to give more protection ‘to 
the tenants against eviction. Let us con- 
sider how this object can be achieved in 
making these two classifications. Jn sub- 
Section (3A), provisions have been made 
prohibiting the transferee-landlords from 
bringing suits for ejectmen* against ten- 
ants within three ‘years from their pur- 
chases. It is argued that this object can 
be achieved without making such classifi- 
cation, if the entire class of landlords is 
brought under a common restriction by 
putting a ban on institution of ejectment 
suits within three years from the date 
of the enforcement of the amended pro- 
Vision. Let us examine the proposition, 


13. Assuming that such a ban is 
imposed, what would be the result? It 
would only postpone the filing of the 
ejectment suits for the period of three 
years. After three years, tenants’ pro- 
tection against eviction would disavpear. 
On the other hand, when = classification 
is made into owner-landiords and trans- 
feree-landlords and an embergo is put on 
the latter class not to bring ejectment 
suits against tenants within three vears 
of their purchases, the result would be 
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that the said three years’ restriction will 
be reckoned not from the date of the 
enforcement of the Act, but from the 
Gate of the respective purchases of the 
transferee-landlords and, in that way. 
that three years’ restriction will conti- 
nue and last till the life of the enact- 
ment. In our opinion, without such 
Classification, the object of the amended 
Act could not be achieved. Therefore, 
the differentia has a rational nexus with 
the policy and object of the enactment. 


i4.' It is next submitted by the 
learned Advocate for the landlords that 
prohibition of three years is arbitrary 
and there is no reason why that parti- 
cular time has been fixed by the lezisla- 
ture. It is true that the reason of the 
time limit of three years has not been 
given in the statement of the Minister. 
Our attention to similar provisions of 
enactments of other States were drawn; 
in Andhra Pradesh, the limitation is 
three months; in Delhi 5 years, in Kerala 
1 year, in Madhya Pradesh one year, 
in Madras three months, in Bombay, the 
landlords who have acquired interest 
after the 1st January, 1964, are prohibit- 


ed permanently from bringing ejectment- 


suits against tenants. 


15. The Supreme Court has said 
that the legislature understands and cor- 
rectly appreciates the needs of its own 
people and the degree of harm, which 
has prompted the enactment of a parti- 
cular law is a matter within the discre- 
tion of the law-makers. It is not the 
province of the court to canvass the 
legislative judgment in stich matters. 


16.° The legislature is free to re- 
cognise degrees of harm and it may con- 
fine its restrictions to those cases, where 
the need is deemed to be clearest. So the 
restriction of three years must be re- 
garded as the policy of the legislature. 
It is not the province of the court to find 
out the reasons behind legislative policy 
for ascertaining whether -a statute is hit 
by Article 14. The Court can consider 
its policy only from the limited point of 
‘view of rational classification and nexus. 
Once the said two tests of reasonable 
classification and nexus with the object 
have been satisfied, the statute cannot be 
further attacked on the ground that the 
period of three ‘years is not reasonable 
for purposes of Article 14. It has been 
observed by P. B. Mukhariji, J. (as he 
then was) in Suraimull v. Income-tax 
Commr.. ATR 1951 Cai 578 (SB) at p. 586 
that on a broad comparison between Art. 
14 and Article 19 of the Constitution and 
the specific language used in both these 
Articles, it is plain that no question of 
reasonableness arises on the language of 
Article 14 as distinguished from the spe- 
cific words of reasonable restriction in 
the different sub-clauses of Article 19. 
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In considering however, if a statute is 
nit by Article 14 of the Constitution the 
Court considers its policy only in the 
limited sense of reasonable classification 
and nexus. Legislative policy in no other 
sense is under constitutional review by 
the Courts under Article 14. In consi- 
dering if a statute is hit by Article 19, 
the Court will consider only the reason- 
ableness of the restriction. Legislative 
policy only in the limited sense whether 
the restriction imposed by statute is 
reasonable in the public interest comes 
under constitutional review by the 
Courts under Article 19. The reasonable- 
ness in either Article has different 
frames of reference. For Article 14, rea- 
sonableness of classification and nexus is 
enouzh to save the statute whereas rea- 
soOnableness of the actual restriction im- 
posed on tha fundamental right under 
Article 19 in the light of public interest 
is all that is required. 

17. 50, in dealing with Article 19 
{1) (Ê) of the Constitution, we would con- 
sider whether this restriction of three 
years is unreasonable. which cannot be - 
cured under clause (5) of the said Article. 

18. The second ground, urged on 
behalf of the Jandlords, is, that the im- 
pugned provision offends Article 19 (1) 
(f) of the Constitution. It is contended 
that the right to hold property includes 
right to enjoy and have possession of the 
property. Since the impugned = sub-sec- 
tion (3A) prevents the  transferee-land- 
Jord from bringing eiectment suits with- 
in 3 years from their purchases, thereby 
it imposes unreasonable restriction upon 
the owner’s right to hold the prorerty. 
The right to hold property necessarily 
implies the right to be in possession of 
the property. The expression ‘property’ 
includes every interest in the property— 
including the right to freely possess, 
enjoy and dispose of the same. 

19. The impugned sub-section 
(8A) puts restriction, thouzh for a limited 
period, upon the owners of the property 
to get possession of the same from the 
tenant. It is, at least a partial depriva- 
tion of one’s right. to hold property. Now, 
it is to be considered whether such res- 
triction is reasonable and would tome 
under clause (5) of the Article 19. Rea- 
sonable restriction connotes that the 
limitation imposed on a person in the 
enjoyment of his’ right should not be 
arbitrary or of an excessive nature, be- 
yond what is required in public interest. 
The test of reasonableness should be ap- 
plied to each individual statute impugned 
and no abstract standard or general pat- 
tern of reasonableness can be laid down 
as applicable to all cases (vide Chinta- 
man Rao’s case, AIR 1951 SC 118). When 
considering the question, whether the 
restriction, imposed by the Statute, is 
reasonable or not, the important facts, 
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that should be taken into account by the 
Court, are the nature, extent and dura- 
tion ‘of the restriction in relation to the 
interest of general public, that is sought 
to be secured by the legislature. 

20. In view of the fact that the 
restriction, imposed by the impugned 
provision of the Act, on the right of the 
transferee-landlords to recover _ posses- 
sion of their property for a limited pe- 
riod of three years from their purchase 
and of the further fact that the object 
of the legislature is to afford reliei to 
the tenants who form a major seczlon 
of the public, we are inclined to take 
the view that, taken by itself, the res- 
triction of three years imposed by sub- 
Section (3A) upon the  transferee-lend- 
lords’ right to recover possession of the 
property, is a reasonable restriction and 
in. the interest of the general public so 
far as the same operates prospectively. 
Therefore, we hold that the impugned 
provision of sub-section (3A), taken by 
itself and operating prospectively, does 
not offend Article 19 (1) () of the Con- 
stitution and restriction of three ‘years 
in the matter of bringing of _ejectment 
suits against the tenants by the trans- 
feree-landlords would, in that context, 
be a reasonable restriction under cleuse 
(5) of Article 19 of the Constitution. 

21. It is then argued that the ap- 
plication of the above impugned provi- 
sion of the Act retrospectively upon. 
pending suits and appeals, creates a dis- 
crimination and inequality among the 
same class. Reference is made to two 
observations of the Supreme Court, stat- 


ed hereinbelow,. where pending proceed-. 


ings are regarded as a class by th2m- 
‘selves. It is submitted, eccordingly, that, 
there is unequal treatment in the same 
class inasmuch as pending suits of the 
transferee-landlords, who instituted tneir 
suits within three years of their pur- 
chase of the tenanted properties will be 
hit by provisions of sub-section (3A) but 
pending suits of other landlords will not 
be hit by the operation of said sub-sec- 
tion. So, there is discrimination among 
the same class. Therefore, the 
spective operation of sub-section (3A) as 
regards pending proceedings violates 
Article 14 of the Constitution.. 

22. In Shiv Bahadur Singh V 
State of Vindhya Pradesh, AIR 1953 SC 
394 at p. 397 the Supreme Court ob- 
served l l 

“There is no reason why pending 
proceedings cannot be trated as a class 
by themselves having regard to the əxi- 
gencies of the situation which such pen- 
dency itself calls for. There can arise 
no question as to such a saving provision 
infringing Article 14, so long as no scope 
is left for any further discrimina-ien 
inter se as between persons affected by 
such pending matters.” 


~ 


- be whether it is a rational classification 


retro-~ 


Sailendra Nath v. S. E. Dutt (A. K. Mookerji J.) [Prs. 19-25] Cal. 335 


23. In Jain Brothers v. Union of 


India, AIR 1970 SC 778 at p. 784 the 


Supreme Court observed— 


“It is not disputed and no reason has 
been suggested why pending proceedings 
cannot be treated by the legislature as a 
class for the purpose of Article 14 Qf the 
Constitution.” 

24. Any change in existing law 
creates discrimination. When a legisla- 
ture enacts a law prospectively, it makes 
a distinction between transactions, which 
are covered by the Act, and those, not 
covered by the Act, because they were 
completed before the date, on which the 
Act was enacted. This differentiation, 
however, does not amount to discrimina- 
tion, which is liable to be struck down 
under Article 14 of the Constitution. If 
a law appears to treat all that fall within 
a particular class, but, in effect, operates 
unevenly on persons or properties, -simi- 
larly situated, it may be szid that the 
law offends the equality clause. In the 
instant case, although pending suits and 
appeals may he regarded as a class by 
themselves as “pending proceedings”, all | 
pending suits and appeals are not simi- 
larly situated. Pending suits form sepa- 
rate groups or sub-classes according to 
the circumstances. It is trre that, cok 
lectively, all pending suits form one class 
as “pending proceedings’, but, within the 
same class, particular suits, according to 
circumstances, form a separate sub-class, 
and, within that sub-class, there is no 
discrimination. That sub-class, so far as 
the present matter is concerned, is repre- 
sented by pending ejectment proceed- 
Ings (suits and appeals) between tenants 
and transferee-landlords, who have insti- 
tuted the suits in question within three 
years of their purchase. It may well be 
said and this is not disputed before us, 
that the above classification has the re- 
quisite nexus with the object of the am- 
ending Act. So, the only question will 
not vitiated by any offending discrimi- 
nation, 

25. Mukherjea, J. {as he then 
was) observed in Charanjit Lal’s case, 
(AIR 1951 SC 41 at p. 57) 


“As has been said by the Supreme 
Court of America, equal protection of 
law is a pledge of the protection of equal 
laws”, and this means “subiection of 
equal laws applying alike tə all in the 
Same situation.” In other words, there 
Should be no discrimination between one: - 
person and another, if, as regards ‘the 
subject-matter of the legislation, their 
position is the same”. l 
The Supreme Court in Shiv Bahadurs 
case, AIR 1953 SC 394 as referred to 
hereinbefore, observed that Article 14 
will not apply so long as no scope is left 
for any further discrimination inter se 
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between persons, affected by such pend- 
ing matters. In the instant case, suits 
of the affected transferee-landlords may 
be regarded as a sub-class within a class 
and, if within the said sub-class, the suits 
are not differently treated, they will not 
be hit by Article 14. The persons affect- 
ed are transferee-landlords, who institut- 
ed their suits within three years of their 
purchase, and they form a separate class 
end, among the suits of thet “affected 
class”, there is no discrimination. The 
law applied equally with respect to the 
Poe suits with regard to this affected 
class, - 


26. We have carefully considered 
the arguments, advanced by the learned 
counsel, and we are of the opinion that 
the retrospective operation of sub-section 
(3A) on pending suits and appeals does 
not offend Article 14 of the Constitution. 


27. Lastly comes the question 
whether this retrospective operation 
makes the restriction, imposed by the 


new sub-section (34), unreasonable so as 
to be violative of Article 19 of the Con- 
stitution. On this part of the case, we 
are inclined to return an affirmative. an- 
swer. We have already held that, in 
order to Satisfy the test of reasonableness 
under Article 19, it should not be arbi- 
trary or excessive that is, beyond what 
is required in public interest. The retro- 
spective operation, given to sub-section 
(8A) by Section 13 of the amending Act, 
would have the effect of applying the 
restriction, imposed by the said sub-sec- 
tion, to all pending suits and appeals, 
which would cover cases, filed since’ 1956 
or even earlier. There is nothing on the 
record to show that the mischief, sought 
to be remedied by the amended legisla- 
tion, was in existence since 1956. On the 
other hand, the ministerial speech, re- 
ferred to above, rather indicates that the 
taid mischief was of comparatively re- 
cent origin. In this context, the applica- 
tion of the restriction on the omnibus 
Scale to all pending suits and appeals 
would smack of unreasonableness. .. We 
would, accordingly, hold that sub-section 
(3A), so far as it operates retrospectively 
under the terms of Section 13, would be 
ultra vires and invalid and should be 
struck down to that extent. 


28. We accordingly, answer the 
preliminary point in the following 


jmanner: 

That sub-section (3A) is intra vires 
except so far as it operates retrospective- 
ly under Section 13 of the Amending 
Act and, to that extent, it will be ultra 
vires and invalid. 

29. In the light of our above deci- 
sion, these cases will now be heard on 
the other points. a 


- 


B. Bhimrajee v. Union of India 


A ILR 


P. N. MOOKERJEE, J.:— 30. I 
agree. 
Answer accordingly. 





AIR 1971 CALCUTTA 336 (V 58 C 71) 
SALIL KUMAR DATTA, J. 


l B. Bhimrajee, Plaintiff-Appellant v. 
Union of India, Defendant-Respondent. 
A. F. A. D. No. 529 of 1967, D/- 3-2- 
1971. ` 

(A) Evidence Act (1872), S. 135 — In 
departmental proceedings examination of 
witnesses need not be in the order laid 
down in Evidence Act — Non-observance 
of such order in examining witnesses is 
not violative of rules of natural justice if 
thereby no prejudice is caused to the 
accused — (X-Ref—- Natural Justice). 

D , : (Para 6) 

(B) Civil Services — Railway Esta- 
blishment Code, Vol. Y, R. 1712 (3) — 
Where particulars of a witness proposed 
by accused do not disclose his identity, it 
cannot be said that reasonable opportu- 
nity to examine the witness is denied to 
the. accused—- (X-Ref.— Natural Justice). 
- (Paras 8, 9, 10) 

(C) Civil P. C. (1908), S. 9 — A civil 
court cannot sit as a court of appeal 
against the findings of a domestic tribu- 
nal — AIE 1961 Cal 31 & AIR 1966 Cal 
42, Rel. on. (Paras 11, 12) 
_. the Court can interfere with such 
findings only on three grounds, viz. that 
(i) the tribunal has acted under bias. (ii) 
it has violated principles of natural jus- 
fice and (iii) it has exceeded its jurisdic- 
tion, (Paras 11, 12) 

(D) Constitution of India, Art. 311 (2) 
(as it stood before the Fifteenth Amend- 
ment of 6-10-63) —- Where the memo of 
charges indicates proposed punishment, 
Iit does not mean that the dismissing au- 
thority was already biased against the 
delinquent nor that his. case was prejude- 
ed — AIR 1967 Cal 29 & AIR 1958 SC 
300, Followed; AIR 1969 Andh Pra 234, 
Distinguished; AIR 1964 Mad 375, Held 
Was wrongly decided. l 

a . _ (Paras 13, 16, 17) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 Andh Pra 234 

(V 56), M. Chinnappa Reddy v. 

State of Andhra Pradesh 
(1969) C. R. No. 2301 of 1966, D/- 

26-8-1969 (Cal). Gopendra v. Ge- 

neral Manager, S. E. Rly. 

(1969) C. R. No. 403W, of 1965, D/- - 

8-7-1969 (Cal), Bappa v, General 
_ Manager, S. E. Rly. 14 
(1968) C. R. No. 820W of 1964, D/- 

23-5-1968 (Cal), Adyodhaya Pro- 

sad v. General Manager, S. E. 

Riy. 14, 15 
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13, 16 
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(1967) AIR 1967 Cal 29 (V. 54), 
Bibhuti Bhusan v. State of West 


Bengal _ i l 
(1966) AIR 1966 Cal 42 (V 53), 
Nani Gopal v. State of West 

, Bengal 

(1964) AIR 1964 Mad 375 (V. 51) = 
ILR (1964) 2 Mad 540, S. Manick- 
ram v. Supdt. of Police  —— 

(1961) ATR 1961 Cal 31 (V 48) = 
64 Cal WN 842, State Medical. 
Faculty of West Bengal v. Kshiti 
Bhusan _ ; 

{1958) AIR 1958 SC 300 (V 45) = ‘° 
1958 SCR 1080, Khem Chand v. E 
Union of India 16 

Suresh Chandra Mukherjee and He- 
mesh Chandra Sen, for Appellant; Ajoy 

Kumar Basu, for Respondent. 


JUDGMENT :— This is an appeal by 
the plaintif against the judgment cf re- 
versal dismissing his suit. The material 
facts according to the plaint are that the 
plaintiff was appointed a Fireman on 
28-7-48 by the B. N, Railways & Co. and 
he had been discharging his duties Zaith- 
fully all along. On 14-8-61 he received a 
charge-sheet issued by the Works Mana- 
ger (Finishing) falsely allezing that he 
attempted to pass out railway matefials 
on 18-7-61 through the main time office 
of South Eastern Railway at Kharegpur 
and he was asked to show cause within a 
period specified therein. The  pleintiff 
showed cause against the same and the 
matter was dropped. Long after the said 
incident, a fresh charge-sheet was again 
illegally issued on 5-3-63 on the same 
allegation and the plaintiff again showed 
cause to this charge. The plaintiff denied 
‘that he committed the offence alleged. 
He further denied that he made or sign- 
ed any confession and stated that all this 
was due to the grudge of the R.P.E. men 
and other employees concerned for his 
protest and exposition of their corrupt 
practices. It was further stated thet a 
departmental enquiry was held brt he 
was not given proper or reasonable op- 
portunity to defend his case as he was 
not allowed to be represented by a law- 
yer to his choice nor to examine his 
witnesses. It was also stated that the 
order of ‘dismissal which was passec, on 
the basis of the alleged enquiry, 
Works Manager (Finishing) was illegal 
and invalid as the said officer was no 
competent to dismiss the plaintiff irom 
his service. The plaintiff contended thaf 
as the notice- dismissing him from his 
Service was illegal and bad in view of 
the violation of the provisions of Article 
311 of the Constitution, his job had nof 
been thereby terminated. He according- 
ly instituted the suit for declaring that 
the order of dismissal dated 13-9-63 was 
void and illegal and that he was in ser- 
vice on and from 18-93-63. The plaint 
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further recited that due notice under 
Section 80 of the Code of Civil Pracedure 
had been served on the defendant — 
Union of India. 


Ze The suit was contested by the 
Union of India by filing a written state- 
ment where the allegations made in the 
plaint were denied. It wes stated that 
the plaintiff who was appointed ‘by the 
defendant on 27-8-48 was not falsely 
charged by the R.P.F. nor the charge- 
sheet was illegally issued against him. 
It was stated that the plaintiff was ap- 
prehended by the R.PF. staff when he 
was passing out through tae main time 
office on 18-7-61 at 20-45 hours, with 
some railway materials concealed on hi 
person which he himself brought out 
after detection. The plaintiff also made 
a confessional statement before the nizhft 
shift Foreman which was read over and 
explained to him in Hind? and the plain- 
tiff signed the same admitting it to be 
correct. It was further stated that in 
charge-sheet the 
matter could not be proceeded with as 
the files containing the relevant papers 
were found missing. Thereafter a fresh 
charge-shee€ dated 5-3-63 was served on 
the plaintiff for the said misconduct and 
it was contended that the said charge- 
sheet was legal and valid and issued by 
a competent authority. The plaintiff was 
given all reasonable opportunities and 
facilities to defend his case. Under the 
rules he was not entitled to be repre- 
sented bya lawyer nor did he ask for 
it as he himself nominated his defence 
Counsel an employee of the railways who 
also agreed to defend the plaintiff. The 
Witnesses were examined in the presence 
of the plaintiff and his counsel and were 
cross-examined. It was further stated 
that the relevant witnesses were examin- 
ed and the plaintiff did nct call for any 
document nor examined any defence wit- 
ness. On 20-6-63 the plaintiff requested 
for supply of the copies of the enquiry 
proceedings to enable him to submit his 
final statement and it was duly com- 
plied. The final defence statement was 
filed on 24-6-63 wherein ha stated that 
he passed out of the workshop with his 
Colleagues at the time of the incident and 
was seen by AYM and ‘his staff on. duty 
implying that nothing as alleged hap- 
pened at all. The enquiry officer on the 
materials before him came to the conclu- 
sion that the plaintiff was guilty of the 
charges brought against him and submit- 
ted his findings to thaf effect. There- 
after the Works Manager (Finishing) by 
notice dated 20-8-63 informed the plain- 
tiff that he had arrived at the conclusion 
that, the plaintiff was guilty of v the 
charge of attempted theft of railway 
materials and that he had provisionally 
formed the opinion that the plaintiff 
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should be dismissed from his service. 


Accordingly the plaintiff was asked to 
show cause why the proposed penalty 
should not be inflicted on him. It ap- 


pears that the cause was shown by 'the 
plaintiff and the Works Manager (Finish- 
ing) by order dated 13-9-63 informed the 
plaintiff that he was guilty of attempted 
theft of railway materials and that he 
would be dismissed from his service as a 
disciplinary measure with effect from 
18-9-63. It was stated in the written 
statement that the order of dismissal was 
neither illegal nor invalid and was pass- 
ed by a competent authority. Further the 
provisions of Article 311 of the Constitu- 
tion and the rules of natural justice were 
all duly complied with and observed. 


3. At the trial on evidence before 
the learned Munsif the plaintiff examin- 
ed himself only while the defendant exa- 
mined a Senior Clerk in the Mechanical 
Department of the Works Manager Offi- 
ce at Kharagpur Railway Workshop who 
proved the documents of the disciplinary 
proceedings. The learned Munsif. was of 
the opinion that the second charge-sheet 
on the same allegations did not lie and 
consequently the order of dismissal pass- 
ed in the said proceeding was also illegal. 
It was further held that the plaintiff 
was dismissed by a competent authority 
and that the plaintiff was mot entitled 
to be represented by a professional law- 
yer, that there was nothing wrong in 
examining the plaintiff first in the en- 
gquiry proceeding: It was however found 
that there was denial of the reasonable 
opportunity in the failure of the enquiry 
officer to summon Sri Banerjee, A-Y.M. 
(w/s). and in taking a written note about 
the incident from ` an ex-A.Y.M. (w/s). 
In that view, the Jearned Munsif held 
that the order of dismissal was wrongful, 
illegal and void and not binding on ‘the 
plaintiff and he was still in the railway 
service as his service was not, validly 
“terminated. 


4. An appeal was taken by the 
Union of India against the said decision 
and the appellate court found that the 
proceeding started on the second charge- 
sheet was not illegal as there was no 
evidence to support that the earlier 
charge-sheet was disposed of or proceed- 
ing was dropped finally, and, no pre- 
judice was thereby caused to the plain- 
tiff. As to the examination of Sri Baner- 
jee, witness of the plaintiff, it was held 
that the name and particulars given were 
incomplete and it was not disclosed on 
what point his evidence would be mate- 
rial. There was no failure of natural 
justice -by reason of the non-examination 

of the said witness. Regarding the exa- 
. mination of the plaintiff first before the 
enquiry officer, it was held that the rules 
of the Evidence Act have no application 


B. Bhimraijee v. Union of India (S. K. Datta Jj 


` 


A. I. R. 


in the enquiry proceedings, and, as it ap- 
pears, in this proceeding the plaintiff was 
given all reasonable opportunities to ex- 
plain the charges against him. Accord- 
ingly it was held that the plaintif was 
not entitled to any retief. In the cir- 
cumstances the appeal was allowed and 
the plaintiffs suit was dismissed. The 


_ present appeal is against the said Gece 


sion. 


D Mr: Suresh Chandra Mulher- 
jee, the learned Advocate appearinz for 
the, appellant has urged the same conten- 
tions as were made before the courts 
below and he submitted firstly that the 
enquiry proceeding before the enquiry. 
officer was not maintainable as the pro- 
ceedings by the earlier charge-sheet had 
been dropped and there could be no fur- 
ther proceeding on the same charges. 
This contention, in my opinion, has no 
substance. It will appear that the ear- 
lier charge for same offence was not pro- 
ceeded with but there is nothing to indi- 
cate that the proceedinz was dropped and 
it cannot be said that merely because the 
plaintiff was allowed to remain in ser 
vice, it was so as pointed out by Mr. A. K. 
Basu, the learned Advocate for the res- 
pondent. I em, therefore, of opinion 
that there was no illegality in the pro- 
ceeding initizted by the second charge; 
sheet and the same was legal and valid. 


6. - The second contention of Mr! 
Mukherjee is that the plaintiff was_exa- 
mined first and other witnesses vere 
adduced to fill in the lacuna in the evi- 
dence of the plaintiff thereby causing 
Serious prejudice to him: It is however 
clear that the rules of Evidence Act have 
no application to the departmental pro- 
ceedings and the examination of wit- 
messes need not be in the order as laid 
down in the said Act. There is nothing 
to show on the part of the plaintiff that 
he was prejudiced in any way and ac- 
cordingly the procedure adopted cannot 
amount to any failure of the rules of 
natural justice. It also appears that no 
objection in this regard was taken by 
him or his counsel at the time of hearing 
before the enquiry officer. 


ds The next point which was argu- 
ed by Mr. Mukherjee was that the plain- 
tiff was not allowed to be represented 
by a professional lawyer and a witness 
stated by him was not produced before 
the enquiry officer) It may be mentioned 
here that under Rule 1712 of the Indian 
Railway. Establishment Code, Vol. 1, the 
accused railway. servant may present his 
case with the assistance of any other 
railway servant employed on the same 
railway on which he is working subject 
to the approval of the Inquiring Autho- 
rity. In the Note to the Rule, it is of 
course stated that such person shall not 
engage a professional lawyer. There is 
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nothing to indicate in the said Note that 
it is a part of the rules or has any statu- 
tory force. It is however found that the 
plaintiff himself asked to be assisted by, 
another railway servant as his cosnsel, 
who appeared with him on all the dates 
when the proceeding took place and 
cross-examined the witnesses adduced by 
the railway administration and no riev- 
ance was made at any time before the 
Inquiring Authority on this score nor 
any case of any prejudice has been made 
out. I accordingly fng no substanze in 
this contention of Mr. Mukherjee. 


8. The next contention urged by. 
the appellant is that there has been a 
\failure of natural justice in that the In- 
quiring Authority did not call the plain- 
tiffs witness to appear at the hearing: 
The plaintiff while nominating the rail- 
way servant who would assist him as his 
counsel in the hearing, gave the nare of 
one Sri Banerjee, A-Y.M. (w/s), old man 
in the capacity as spot witness. tc be 
called at the hearing. This witness was 
not called and on the contrary the In- 
quiring Authority obtained a statement 
from one ex-A.Y.M. (w/s) Sri S. K. Sen 
Gupta to the effect that he was not pre- 
sent at the time of the alleged incident. 
In his final defence statement also sub- 
mitted after the examination of the wit- 
nesses on 24-§-63 the plaintiff mede a 
grievance that the old A.Y.M. (w/s) vhose 
correct name he was unable to state was 
present at the R.P.W. office, and he was 
asked to stand witness but he did not 
agree. 


o- Q Under Rule 1712 (3), the rail- 
way servant shal have the opportunity. 
of adducing evidence on which he relies. 
If a witness cìted by him is not called by 
the Inquiry Officer, it will be concrary 
to the provisions of the rules and in vio- 
lation of the principles of natural justice, 
It is also necessary that the railway 
servant should give the full name 
and particulars of such witness to enable 
the Inquiring Authority to issue 
to him. In this case there is no coubt 
that the description of the witness piven 
-iwas incomplete and nowhere it has been 
established that there is really any per- 
son, and an A.Y.M. (w/s) and an old man 
too, bearing the name of Sri Banerjee, 
That the Inquiring Authority took pains 
to contact one Sri S. K. Sen Gupta an 
ex-A.Y.M. (w/s) shows that there’ could 
be no such person bearing the narre of 
Sri Banerjee as A.Y.M. (w/s). ‘To asta- 
blish his case the plaintiff did not obtain 
any categorical answer from the D.W.I. 
that Sri Banerjee was the A.Y.M. ‘w/s) 
on the material date. In his evidence the 
plaintiff stated that Sri B. B. Banerjee 
A.Y.M. Foreman was contacted by prone 
by the Inquiry Officer and. he told the 
plaintiff that Sri Banerjee had told him 
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that he did not: 
rence. 


10. I have dealt with this aspect 
in some details, as it would be a serious 
thing to deprive the accused railway ser- 
vant the benefit of eviderce of his wit- 
ness on whom he relies. As already seen, 
the particulars of the witness given were 
incomplete and even on the plaintiffs’ ` 
evidence misleading. The plaintiff could 
have cited Sri Banerjee even in this suit 
to establish that he was the A.Y.M. (w/s) 
at the material point of time. While this 
was not done, in his evidence the plain- 
tiff stated that Sri B. B. Banerjee was 
A.Y.M. Foreman. It also appears that 
the Inquiring Authority took pans to 
find out the identity of the proposed wit- 
ness. On the materials, I am unable to 
hold that the identity of the witness was 
established. And if he could not ke exa- 
mined it was due to the fault cf the 
plaintiff in furnishing incomplete parti- 
Culars. Accordingly it could not be said 
that in the circumstances a reasonable 
opportunity to examine the defence wit- 
ness was not given. 


11. The next contention of Mr. 
Mukherjee is that the charges against 
the railway servant should have been 
proved in the Civil Court once again. 
Whatever may have been the position 
before the Inquiring Authority. it was 
contended that it was incumbent on the 
railways to establish in the court of law 
having jurisdiction to prove that the 
plaintiff was guilty of the offences charg- 
ed which however was not done Mr. 
Basu has disputed the said contentions 
and has contended that the charze against 
the accused railway servant need only 
be proved before the Inquiring Au:hority 
which is a statutory body and need not 
be proved further before the Civil Court. 


12. The contention of Mz. Mu- 
kherjee about the scope and jurisdiction 
of the Civil Court in respect of tha find- 
ings of the domestic tribunal is miscon- 
ceived. The Civil Court does not sit as 
a court of appeal against the findings of 
such tribunal. It can interfere wita such 
findings only on specified grounds ramely 
(i) where the Inquiry Authority has 
acted under bias or bad faith (ii) where 
it has violated, the principles of ratural 
justice in proceedings and in conclusions 
and (ili) where it has exceeded its juris- 
diction. These principles are now well 
settled vide State Medical Faculty of 
West Bengal v. Kshiti Bhusan., AIF. 1961 
Cal 31 (34) and followed in Nani Gopal 
v. State of West Benzal, AIR 1986 Cal 
42 (49). There was thus nc scope for the 
Civil Court to enter into the findinzs of 
the Inquiry Authority on the ev dence 
adduced before it nor was the adminis- 
tration required to prove the charge 
against the accused railway servant again 
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tefore the Civil Court, which could inter- 


fere only in cases where the proceeding ` 


kefore the domestic tribunal or its con- 
clusion has been vitiated by reason of 
the defaults referred to above, which 
however is not the case here, 


13. Mr. Mukherjee lastly drew. 
my attention to the charge-sheet where- 
by the plaintiff was asked by notice dated 
5-3-63 to show cause why he should not 
be punished with the penalty specified in 
item 9 of the list (Dismissal. ‘from ser- 
vice) or with any of the lesser penalties 
of the said list-on the charge set out 
therein. This according to Mr. Mukher- 
jee clearly indicated that the dismissinz 
authority had no open mind about the 
charge but was already biased against 
{the accused railway servant and the 
question wds only one of imposition of 
penalty and thus there was failure of 
natural justice warranting interference. 
In support he relied on the decision in 
S. Manickram v. Supdt. of Police, AIR 
1364 Mad 375 where it was held that 
when the punishment is mentioned in 
the charge, it shows that even before the 
charges are enquired into and a finding 
arrived at on the basis of the enquiry, the 
Government servant has been prejudged. 
It is also held that this method of fram- 
ing charge is not consonant with Article 
311. Again in M. Chinnappa Reddy v. 
State of Andhra Pradesh, AIR 1969 Andh 
Fra 234, it was held that if at the initial 
stage the charge framed indicates the 
proposed punishment, it vitiates the 
entire proceeding. 


14. Mr. Basu opposing.the above 
contentions, urged that the question’ of 
following the procedure of natural jus- 
tice is one of substance and not of form. 
Here the accused railway servant was 
given all opportunity to deny the charge 
on disclosure of all facts, to examine and 
cross-examine the witnesses and to show 
cause against, the proposed punishment 
on acceptance of 'the findings of the In- 
quiry Authority - by the competent au- 
thority. Mr. Basu relied on the decisions 
in the case Bibhuti Bhusan v. State of 
West Bengal, AIR 1967 Cal 29 in support 
cf his contention that charge as framed 
did neither prejudge the guil€ of the ac- 
cused nor did it prejudice the enquiry. 
He also relied on some unreported deci- 
sions of this Court viz. Adyodhaya Pro- 
sad v. General Manager, S. E. Rly.,.c. R. 
820W of 1964, D/- 23-5-1968 (Cal) and 
Bappa v. General Manager, S. 

C. R. No. 403W of 1965, D/- 8-7-1969 (Cali 
both of D. Basu, J. u oe se 
General Manazer, S. E. Rly. 

S301W of 1966, D/- 26-8- bea (Cd of 
B. C. Mitra, J. 


15. In AIR 1967 Cal 29, A. C. Sen 
w, held: . 
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A charge-sheet is given when a 
prima facie case is made out and a de- 
partmental proceeding is not initiated 
unless the punishing authority is satisfi- 
ed that a prima facie case bas been made 
Out against the delinquent employee. 
The words quoted above from the charge- 
sheet merely suggest that in view of the 
charges made against the petitioner he is 
to show cause why he should not be 


‘awarded any of the three modes of 


punishment contemplated by Article “311 
of the Constitution. If at the enquiry he 
can satisfy the enquiring officer that the 


. Charges are baseless, then there is no 


question of punishing him. It is absurd 
to suggest that the enquiry was started 
with the sole idea of punishing the peti- 
tioner and that the enquiry was an idle 
ceremony. That the sole object of the 
enquiry .was. to afford the petitioner an 
opportunity to defend himself and to 
prove that he was innocent will be clear 
from the last sentence in the charge- — 
Sheet which is set out below: ‘You are 
also directed to state to the above men- 
tioned enquiring officer within the afore- 
said time whether you desire to be heard 
in person in your defence and to produce 
witnesses, if any’. If the only object of 
the enquiry was to punish the petiticner, 
he would not have been asked if he de- 
sired to be heard in person in his defence 
and to produce witnesses. Therefore, in 


‘my opinion, the enquiry was not tainted 


with bad faith at its inception. 

The same view was taken in Adyodhaya 
Prosad’s case, C. R. No. 820W of 1964, 
D/- 23-5-1968 (Cal) where it was held that 
in the charge sheet the penalty specified 
was in item 8 of the list or lesser punish- 
ments which indicated that the authori- 
ties did not make up their mind but were 
informing the accused railway officer the 
various penalties that could be passed if 
he failed to show cause. The same view 
was taken in the other two cases. 


16. The contention urged by Mer. 


‘Mukherjee would possibly have substance 
‘iz it related to a charge sheet bearing date 


of 6-10-1963 or thereafter when the clause 
(2) of Art. 311 was amended by the Con-]. 
stitution (Fifteenth) Amendment, 1963, 
and that will bring the case of M. Chin- 
nappa Reddy, AIR 1969 Andh Pra 243 
(Supra) out side our consideration. The 
Supreme Court in considering the charge 
sheet similar to what we have here, ob- 
served in the case of Khem. Chand v. 
Union of.India, AIR 1958 SC 300 (306), 
with reference to Art. 311 (2) .before 
emendment as follows: 

N odan All that if says is that the 
Government servant must be given a 
reasonable opportunity of showing cause 
against the action proposed to be taken 
in regard-to him. He must not only be 
given an opportunity but such opportu- 
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nity must be a reasonable one. In order 
that the opportunity to show cause 
against the proposed action may be re- 
garded as'a reasonable one. it is arite 
obviously necessary that the Government 
servant should have the opportunity to 
say, if that be his case, that he has not 
been guilty of any misconduct to merit 
any punishment at all and also that zhe 
particular punishment proposed to be 
given is much more drastic and severe 
than he deserves. Both these pleas have 
a direct bearing on the question of 
punishment and may well be put jor- 
ward in showing cause against the rro- 
posed punishment. If this is the correct 
meaning of the clause, as we think it is, 
what consequences follow? Ifit is open 
to the Government servant under this 
provision to contend, if that be the fact, 
that he is not guilty of any misconduct 
then how can he take that plea unless he 
is told what misconduct is alleged against 
him? If the opportunity to show case 
is to be a reasonable one it is clear tnat 
he should be informed about the cla-ge 
or charges levelled against him and -<he 
evidence by which it is sought to be 
established, for it is only then that he 
will be able to put forward his deferce. 
If the purpose of this provision is to give 
the Government servant an opporturity 
to exonerate himself from the charge 
and if this opportunity is to be a reason- 
able one he should be allowed to show 
that the evidence against him is not 
worthy of credence or consideration’ end 
that he can only do if he is given a 
chance to cross-examine the witnesses 
called against him and to examine hm- 
self or any other witness in support of 
his defence. All this appears to us to 
be implicit in the language used in che 
clause, but this does not exhaust his 
rights, as he has, in addition, the right 
to show cause against the proposed 
punishment’. 


17. In view of the interpretat on 
given to the charge sheet like the one 
impugned herein, it is no longer possinle 
to contend that asking a delinquent to 
show cause against the penalty to be 
imposed on him does by itself mean that 
his case has been prejudged. The deci- 
sion cited by Mr. Mukherjee in zhe 
case of Andhra Pradesh relates to -he 
charge-sheet after the ‘amendment of 
Article 311 (2), which in its terms may 
support the contention of the  plaintff, 
while the terms of Article 311 (2) before 
amendment are to the following effect 


“311 (2). No such person as afore- 
said shall be dismissed or removed or 
reduced in rank until he has been giren 
a reasonable opportunity of 
cause against the action proposed to be 


taken against him see apt 


eee pts 
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and thus do not support the contention 
of Mr. Mukherjee or the Madras case 
relied on by him. On the contrary on 
the authority of the decision cited above 
the contention of the plaintiff on this] — 
point must be overruled, as in the cir- 
cumstances of this case, I hold in agree- 
ment with the appellate court, the rules 
of natural justice have been duly fcllow- 


ed. 
18. As all contentions on behalf of 
the appellant fail, this appeal is dłsmis- 
‘sed, without any order as to costs ir this 
Court. 

Appeal dismissed. 





AIR 1971 CALCUTTA 341 (V 58 C 72) 
SALIL KUMAR DATTA, J. 

Radheshyam Kamila,‘ Defendan--Ap- 

pellant v. Sm. Kiran Bala’. Dasi and 


~ others, Plaintiffs-Respondents. 


. A. F. A. D. No. 83 of 1966; D/- 25-1- 
1971. 
Specific Relief Act (47 of 1963), S. 20 
(4) —.A specific performance of a con- 
tract for reconveyance of property exe- 
cuted in favour of minors represented by 
their mother guardian and which is for 
the benefit of the minors, cannot be re- 
fused merely on ground of absence of 
mutuality in contract — (X-Ref.— Hindu 
Minority and Guardianship Act (32 of 
1956). S. 8 (2)). (1911-12) 16 Cal WN 74 
(PC) held no longer good law in view of 
AIR 1948 PC 95 & AIR 1956 Andh Pra 33 
(FB), Rel. on. (Paras =, 11) 


_ For purchase of a property for. the 
minor, no permission of the court is 
necessary and there are no restrictions 
in the power of guardian, except about 
transfers as provided in sub-section (2) 
of Section 8 of Hindu Minority and 
Guardianship Act. if such acts o7 the 
guardian are necessary, reasonab_e or 
proper for his benefit unless such acts 
bind the minor personally or impose a 
personal liability on him. (Para 13) 
Cases Referred: Chronological ~aras 
(1968) AIR 1968 Madh Fra 150 

(V 55) = 1968 MP LJ 476, Ram 

Chandra v. Manikchand. ` 
(1956) AIR 1956 Andh Pra 33 (V 43) 

= 1955 Andh WR 818 (FB), Surya 


prakasam v. Gangaraju - 12 
(1948) AIR 1948 PC 95 (V 35) = 
75 Ind App 115, Sri Kakulam 
eee v. Kurra Subba 
ao i 


(1943) AIR 1943 Cal 417 (V 30) = 
47 Cal WN 557 (FB). Ali Hossain 
v. Raj Kumar go 

(1930) AIR 1930 Cal 457 (V 17) = 


34 Cal WN 272, Nripendra v. 
Ekherali 7 
CO/DO/B213/71/AKJ/K 
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(1911-12) 16 Cal WN 74 (PC), Mir 
Sarwarjan V. Fakruddin Mahomed 
7, 8, 9, 11, 12 

Satyajit Banerjee, 
Syama Charan Mitter and 
sanna Roy Choudhury, 
Nos. 1 to 9. 

JUDGMENT :— This is an appeal by 
the defendant against the judgment and 
decree of affirmance granting specific 
performance of a contract of purchase -in 
favour of two minors entered into 
through their guardian. 

2. The admitted facts are that 
the plaintiffs are heirs of one Kudiram 
Das who died on July 1, 1961. To meet 
the expenses of his Sradh, the plaintiffs 
sold the suit property to the defendant 
by a deed executed on July 9, 1961 on 
receipt of Rs. 1699/- as consideration. The 
deed was registered on July 11. 1961, on 


Syama Pra- 
for Respondents 


which day the defendant agreed by -ano-. 


ther deed to reconvey in favour of the 
plaintifis the property on receipt of the 
said amount of Rs. 1699/- within July, 
1965. The defendant was ‘thereafter re- 
peatedly asked to convey the property to 
the plaintiffs but the defendant failed 
and neglected to reconvey the property 
in breach of the contract although the 
plaintiffs were always ready and willing 
to perform their part of the contract. 
The plaintiffs in the circumstances insti- 
tuted the suit on April 9, 1963, praving 
for decree for specific performance of the 
said contract. It may be mentioned that 
the plaintiffs Nos. 4 and 5, minor daugh- 
ters of late Kudiram Das were represent- 
ed by their guardian mother in the said 
sale and the contract was executed by 
the defendant in favour of the plaintiffs 
including the said minors represented by 
their guardian mother as aforesaid. The 
defence in so far as it is material in this 
appeal, was that the plaintifs were not 
entitled to enfroce performance of the 
contract as some of the plaintiffs, beinz 
parties to the agreement, were minors. 
The contract for purchase, it was con- 
tended was not enforceable in law by 
the minors as there was no mutuality in 
such contract. Further, the contract was 
not warranted by Section 8 (1) of the 
Hindu Minority and Guardianship Act, 
1956. 

3. The suit was tried on evidence 
before the learned Munsif, who on a con- 
sideration of the judicial decisions, held 
that the doctrine of mutuality of con- 
tract has since lost its importance as such. 
contracts are enforceable if it is one with- 
in the competence of the guardian and 
is for the benefit of the minor. ‘The 
learned Munsif also found that property 
admittedly worth about Rs. 3500/- was 
sold to the defendant to meet an emer- 
gency at a low price. The contract for 
getting back the property was for the 
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benefit of the minors and there was no 
evidence that the purchase of the pro- 


perty would bind the estate of the 
minors. The court further found thaf 
the contract under consideration is au- 


thorised by Section 8 (1) of the Hindu 
Minority and Guardianship Act, 1956. On 


‘merits the court also found that the plain- 


tiffs were entitled to the specific perform- 
ance of contract as prayed for. The suit 
was accordingly decreed. 


4. An appeal was taken by the 
defendant therefrom and the appellate 
court found that the contract was a joint 
one and could not be split between maior 
and minor promisees; further, the defen- 
dant having purchased the minors’ 
shares also and taken the benefit of the 
Sale could not be allowed to resile by 
repudiating the contract on ground of 
lack of mutuality; and S. 8 (1) of the! 
Hindu Minority and Guardianship Act was 
no bar to the enforceability of the con- 
tract and the later judicial decisions re- 
cognised partial exception of the -doctrine 
of mutuality covering the agreement in 
suit. On merits also it was found that, 
the plaintiffs were entitled to enforce the 
contract. The appeal accordingly was 
dismissed and the present appeal is by 
the defendant against the said appellate 
decision. 

5. The reliefs under the Specific 
Relief Act are discretionary and may be 
refused im appropriate cases. In the pre- 
sent.case, the defendant acquired the suit 
property admittedly at much lesser value 
than the market price. With the motive 
to retain the unfair advantage, he has 
been trying to wriggle out of the agree- 
ment for reconveyance by taking his 
stand on technical and legal objections. 
In equity therefore he has no case and 
no court, in my view, will refuse to 
grant the specifie performance if it is 
lawful so to do i 

6. There is no dispute that ‘the 
specific performance of contract to be 
enforceable must be mutual. The de- 
fendant in a suit for specific perform- 
ance must also be in a position to en- 
force the obligations under the contract 
upon the plaintiff. If it is not possible 
to do so, if the defendant is not in a posi- 
tion to ‘obtain the performance of con- 
tract by the plaintiff, there will be ab- 
sence of mutuality which as .a general 
rule will render the contract ‘unenforce- 
able in law. On ground of absence of 
mutuality Mr. Saktinath Mukherjee the 
learned counsel for appellant contended 
that the contract before us is not enforce- 
able in law. 


T. The question of enforceability 
of a contract for transfer of immoveable 
property in favour of minor came up for 
consideration before the Privy Council 
in Mir Sarwarjan v. Fakruddin Maho- 


-SS 
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med, (1911-12) 16 Cal WN 74 (PC). It 
was held that 

C aduta it is not within the competence 
of a manager of a minor’s estate or wth- 
in the competence of a guardian of a 
minor to bind the minor or the minor’s 
estate by a contract for purchase of im- 
moveable property” and “...... as the 
minor in the present case was not bownd 
by the contract there was no mutua_ity 
and ...... the minor who has now reach- 
ed his majority cannot obtain specific 
performance of the contract.” 


On the authority of the above decision, 
it practically became settled law that the 
doctrine of mutuality applies to India 
though there is no express reference to 
the rule of mutuality in the provisions 
of the Specific Relief Act. 1877. It elso 
became the settled law that an executory 
contract for the transfer of immoveable 
property in favour of the minor is aot 
capable of performance and this doctrine 
was extended to contracts of sale elso 
and even the question of necessity or 
benefit was not considered relevant in 
Nripendra v. Ekherali, 34 Cal WN 272 = 
{AIR 1930 Cal 457). The principle in 
Mir Sarwarian’s case was applied in a 
long catena of decisions in different H gh 
Courts and suits for svecific perform- 
ance of contract of minors through their 
guardians for sale or purchase or recon- 
veyance filed at the instance of either 
party were dismissed by the courts on 
ground of want of mutuality. 


8. In Sri Kakulam Subrahman- 
yam Vv. Kurra Subba Rao, AIR 1948 ?C 
95, the Privy Council was concerned with 
a contract for sale by the minor through 
her mother guardian. The contract was 
within the competence of such guardian 
and was also for the benefit of the minor. 
It was held that the minor aptly answ:2r- 
ed the description of “the transferor” in 
the sense if was used in Section 53-A of 
the Transfer of Property Act. The miror 
was accordingly held debdarred by the 
section from obtaining relief by way of 
possession against the transferee who was 
put into possession in pursuance of ‘the 
contract and had performed his part of 
the contract. It was so held in clear ze- 
cognition of the right of the guardian to 
enter into a contract to sell for a par- 
pose binding on the estate and the orly 
conditions being that the contract is œe 
which it is within the competence of the 
guardian to enter into on the minor’s 
behalf so as to bind him by it and fur- 
ther that it is for the benefit of the 
minor, and, if either of them is wantinz 
the contract cannot be specifically en- 
forced at all. Subba Rao J. (as his Lord- 
ship then was) in Suryaprakasam v, 
Gangaraju, AIR 1956 Andh Pra 33 (FB), 
speaking for the Full Bench of that court, 


was of the opinion that the judgment in. 


Radheshyam v. Kiran Bala (S. K. Datta J.) [Prs. 7-11] 


Cal. 343 


AIR 1948 PC 95 (supra) overruled al the 
previous decisions based on Mir Sarwar- 
jan’s case, (1911-12) 16 Cal WN 74 (PC). 
Though other High Courts have zaken 
conflicting views of the above two cases 
decided by the Privy Council I hare no 
hesitation for reasons therein stated in 
accepting the conclusion in the above 
case. l 


9. Mr. Saktinath Mukherjee in 
fairness drew my attention to the above 
decisions and contended that the view in 
Mir Sarwarjan’s case, (1911-12) 1& Cal 
WN 74 (PC) was still good law. apart 
from the provisions of the Hindu Minor- 


_ity and Guardianship Act, 1056 on which 


his contentions are being dealt with _ater. 
Mr. Syama Charan Mitter ‘the lecrned 
counsel for the respondents has in addi- 
tion to the decisions cited above, drew 
my attention te a new sub-section (4) to 
Section 20 of the Specifice Relief Act (Act 
47 of 1963) which came into force on 
December 13, 1963, repealing the ecrlier 
Specific Relief Act (Act 1 of 1877). The 
Specific Relief Act, according to Mr. 
Mitter is an adjective law and in view of 
the repeal of the earlier Act without any 
reservation, the provisions of the cuz-rent 
Act are applicable to the facts of this 
case which was pending even wher. the 
case was before the trial court. 


10. As' observed by Pollock and 
Mulla in “the Specific Relief Act”, the 
law of specific relief is in its essence part 
of the law of procedure, for specifie re- 
lief is a form of judicial process. Such 
right is discretionary for a court to srant 
and interest in land to be recognised can- 
not be at the discretion of the court nor 
be taken away by it. -Accorcingly it was 
held that the Specific Relief Act embo- 
dies adjective law and the  substamtive 
law must be elsewhere as was alsc ob- 
Served in Ali Hossain v. Raj Kumar. AIR 
1943 Cal 417 (FB). It is also the sectled 
law that enactments dealing with proce- 
dure are exception to the veneral rule 
that statutes which take away or affect 
vested rights or impose new liability or 
confer a new right must be presumed 
not to have a retrospective operation. 
Procedural laws are however always re- 
trospective in the sense that these provi- 
sions will apply to proceedirgs already 
commenced at the time of their coming 
into force as no person can have any vest- 
ed right in any form of procedure, unless 
otherwise provided. Accordingly it ap- 
pears that Mr. Mitter’s contention on this 
point which has not and possibly could 
not be disputed by Mr. Mukherjee, the 
present case is to be considered in the 
light of provisions of the Srecific Ralief 
Act, 1963 in view-of repeal of the ea-lier 
Act without any reservation. 


~ il. The sub-section which was 
inserted as sub-section (4) to Section 20 
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' as a new piece of legislation, reads as 
Eollows:— l l 
(4) “The Court shall not refuse to 


any party specific performance of a con.. 


Tact merely on the ground that the con- 
=ract is not enforceable at the instance of 
che other party.” 


The Law Commission in recommending 
insertion of a clause in the codified law 
of specific performance observed ‘as 
Collows:—: 

“There is still however scope for ap- 
Dlication of the rule in Sarwarian’s case, 
1911-12) 16 Cal WN 74 (PC) (supra) in 
the ease of contracts for purchase of pro-, 


verty on behalf of the minor which can- - 


not be said to be for the benefit of the 


minor. We do not consider it necessary. 


zo import the doctrine of mutuality into 
our codified law of specific performance 
co cover such cases. 
vould do away with the doctrine in Sar- 
‘Warjan’s case by inserting in Section 22 
‘of the old Act) a provision embodying 
zhe law stated in the American Restate- 
. ment as follows:-— 

‘The fact that the remedy of specific 
enforcement is not available to one party 
“s not sufficient reason for refusing it ta 
che other party’. 

As a result the sub-section (4) as stated 

above was inserted to section 20 embody- 
g the above provision. In view of the 
xpress provisions of law there is thus no 
rther scope for contending that the 
octrine of mutuality will defeat a con- 
ract of specific performance, as contend- 
d by the appellant. 


12. Mr. Mukherjee lastly relied 
on the decision in Ram Chandra v. Manik 
Chand, AIR 1968 Madh Pra 150 where if 
was observed that Subrahmanyam’s case. 
AIR 1945 PC 95 had not the one of 
overruling the decision in. Mir Sarwar- 
jjan’s case, (1911-12) 16 Cal WN 74 par at 
least so far as the contracts for purchase 
entered into by the guardian of the minors 
are concerned. It was further observed 
in that case after passing of the Hindu 
Minority and Guardianship Acf, . 1955 
(Act 32 of 1956) which came into force 
on Auzust 25, 1956; that the authority of 
the natural guardian even to transfer tha 
minor’s property for legal necessity has 
been taken away. Such transfer can now 


‘be effected only after obtaining the sanc- 


tion of the court, It was accordingly ob- 
served that Subrahmanya’s case has lost 
its authority and the dictum laid down ‘in 
Sarwarijan: s case has become applicable 
tn full force to all contracts of the natu- 
ral guardians, whether sale or purchase 
of the property, if no permission of court 
fs obtained. On the above authority Mr. 
Mukherjee submitted that it is not possi- 
ble for the court in the circumstances to 
grant specific relief in the Instant case 
These contentions have been disputed by 
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On the contrary we- 
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Mr. Mitter who contends that no sanction 
of court is necessary for purchase by a 
minor and claiming specific perform- 
ance, the minor is not being bound by 
any ‘personal covenant. 

13. Section 8 (2) of the Hindu 
Minority and Guardianship Act provides 
that the natural guardian shall not, with: 
out the previous permission of the court, 
mortgage, charge or transfer by sale 
gift or exchange or otherwise any part 
of the immoveable property of the minor 
or lease any part of such property be- 
yond certain term. A natural guardian 
of a Hindu minor under sub-section (1) 
to Section 8, shall have the power to ‘do 
all acts, subject to the restrictions in 
sub-section (2) referred to above, which 
are necessary or reasonable or proper 
for the benefit of the minor or for reali: 
sation, protection or benefit of the 
minor’s estate, but the guardian cen in 
no case, bind the minor by personal 
covenant. For purchase of a property 
for the minor, no permission of the court 
is necessary and there seems to he no 
restrictions in the power of guardian, ex- 
cept about transfers as provided in sub- 
Section (2), if such acts of the ‘uardian 
are necessary, reasonable or proper for 
his benefit unless such acts bind the 
minor personally or impose a personal 
liability on him. 


14, There is no dispute thaf the 
property sought to be acquired by the 


present proceeding is for the benefit of ` 


the minors. In view of the property 
being admittedly sold at lower than 
market price, it is also necessary, reason- 
able or proper to reacquire the ancestral 
property which was sold to meet an 
emergency. The plaintiffs purchasers in- 
cluding the minors would also be paying 
the same price they received from, the 
defendant for the purchase. It is also 
obvious that in enforcing the contract of 
purchase of a property by the minors 
through their Suardian, there is no ques- 
tion of imposing a personal obligation or 
liability on the minors. If the considera- 
tion is not paid for the purchase. the con- 
tract or action for specific performance 
will fail and the decree would be infruc- 
tuous. - There is again ample and suffi- 
cient evidence that the plaintiffs had the 
amount with P.W. I for obtaining the 
conveyance, and there is no case or evi: 
dence: that by reason of the proposed 
enforcement of the contract, the minors 
are being made personally liable for the 
amount required in their shares. Upon 
ea consideration of the relevant facts, it 
appears that Section 8 (1) of the Act has 
no application. 

5. In the above view, the appeal 
fails and is dismissed, without any order 


as to costs. a 
l Appeal dismissed. 
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RAMENDRA MOHAN DATTA, J. 


Life Pharmaceuticals (Private) Ltd., 
Petitioner v. Bengal Medical Hall, Res: 
pondent. 

Suit No. 319 of 1970, D/- 20-1-1971. 

(A) Civil P. C. (1908), S. 10 — Appli- 
cation thereunder is maintainable at any 
stage of a proceeding and it must neces- 
sarily be granted irrespective of laches 
if conditions under ‘the section are satis- 
(Para D` 


(B) Civil P. C. (1908), S. 10 — Suits 
can be stayed under it on the ground of 
constructive res judicata. AIR 1935 Cal 
1, Followed; ‘AIR 1923 Cal 716 & AIR 
1933 Cal 887 & AIR 1954 Pat 314 & AIR 
1957 Cal 727 & AIR 1962 SC 527, Distin- 
guished. (Paras 11, 12 and 15) 

The test in an application under’ the 
section is whether the matter in the later 
suit will be res judicata if the earlier 
suit is taken to have been decreed as 
prayed in the plaint of that later sut. It 
will be immaterial if no : written state- 


fied. 


` ment has ‘been made in that earlier suit. _ 


Thus when invalidity cf an agreement is 
in issue in the later suit and decree in the 
earlier suit can possibly be oniy o2 the 
validity of that agreement if that invali- 
dity has not been pleaded in that earlier 
suit it will be hit. by constructive res 
judicata, As such the later suit can be 
‘stayed under the section. ~ 
(Paras 11, 12 ard 15) 

Cases Referred: Chronological - Paras 
(1962) AIR 1962 SC 527 (V 49) = 

1962 Supp (1) ae 450, Manohar 

Lal v. Seth Hiral 15 
(1957) AIR 1957 Cal 727 (V 44) = 

61 Cal WN 559, Shorab Modi v. | 

Mansata Film Distributors _ 5 
(1954) AIR 1954 Pat 314 (V. 41), 

Nanu Singh v. Muni Nath Sinah 15 
(1935) "AIR 1935 Cal 1 (V, 22) = ILR 

61 Cal 670, Durgaprasad. v. Kanti- 

chandra Mukerjee 14 
(1933) AIR 1933 Cal 887 (V. 20) = 

ILR 60 Cal 1096, Kalipada Baner- 

jee v. Charubala Dassee 15 
(1923) AIR 1923 Cal 716 (V, 10) = 

27 Cal WN 772, Jamini Nath Mallic 

v, Midnapur Zamindari Co. a5 

B. C. Dutt, for Petitioner. 

ORDER :— This is. an application 
under Section 10 of the Code of Civil 
Procedure for stay of this suit filed on or 
about July 28, 1970. 


2. The facts shortly are that on 
or about July 19, 1966 the plaintiff Life 
Pharmaceuticals ‘Private Ltd. therein- 
after called the plaintiff company) ap- 
pointed the defendant (hereinafter called 
the defendant firm) the Chief Regional 
Distributor of the products of the plain- 
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tiff company for the East Zone. On or 
about December 1969 the defendant firm 
came to know that one Messrs. Hindu- 


sthan Medical Syndicate was arpointed 
as stockist by the plaintiff company In 
respect of its products. The defendant 


firm, protested- against such appo_ntment 
with the result that on or about <anuary 
5, 1970 the plaintiff company terminated 
the agreement and cancelled the Chief 
Regional Distributorship granted =o the 
defendant firm. 

_ 3. ` On or about January 5, 1970. 
the defendant is filed the Ti-le Suit 
No. 5 of-1970 in the Alipore Cour: (here- 
inafter called the said first suit) against 
the plaintiff company, inter alia, for a 
declaration that the appointm2nt of 
Messrs. Hindusthan Medical Syndicate as 
stockist was illegal and void anid also 
asked for permanent injunztion. A2 inter- 
locutory application for injunction was 
made in the said Title Suit No. 5 of 1970 
and on or about January 16, 1970. an 


. order was made thereon ‘whereby the 


plaintiff company was restrained from 
making direct sales or supply to the 
stockists or distributors in West Bengal 
Including the said Messrs. Hindusthan 
Medical Syndicate except through the 
defendant. On or about January 29, 
1970 the plaintiff company filed its writ- 
ten statement in the said Title Sait No. 
5 of 1970. 


4. It is to be remembered that 
neither in the application for injunction 
resulting in the order dated January 16, 
1970, nor in the aforesaid written state- 
ment did the . plaintiff compary ever 
Challenge the validity of the said agree- 
ment for distributorship as it did in the 
present suit filed in this Court. 


~ Be On or about June 15, 1970 the 
defendant company filed the Money Suit 
being Suif No. 33 of 1970 (hereinafter 
called the said second sui) against the 


` plaintiff company before the Sub-Judge’s 


Court at Alipore, inter alia, for realisa~ 
tion of unpaid commission to the extent of 
Rs. 70,000/-. On or’ about July 2, 1970 
the defendant firm filed another Title 
Suit being.No. 208 of 197) before the 
Munsiff’s Court at Alipore (hereinafter 
called the said third suit). against th= plain- 
tiff company inter alia, for a deckration 
that the notice of termination. dated Janu- 
ary 5, 1970 was illegal. void, inoperative 
and not binding on the defendamt firm 
and also for permanent injunction etc. 
In the said third suit an ad-interim order 
was made by granting temporary injunc- 
tion restraining the plaintiff ecmpany 
from giving effect to the rurported letter 
of termination dated January £, 1970. 

All the said three suits were filed on the 
basis that there was a valid and enforce- 
able agreement by and between the 


parties. 
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6. The present suit was filed on 
or about July 28, 1970 by the plaintiff 
company. inter alia, for a declaration 
that the appointment of the defendant 
firm by the letter dated July 19. 1966 was 
void and illegal on the ground, that the 
Said agreement appointing the defendant 
as the Regional Distributor was void and 
illegal as being in contravention of Sec- 
tion 294 (1) of the Companies Act, 1956. 
It is to be noted that the plaintiff com- 
pany for the first time challenged the 
Said agreement on the aforesaid ground 
as being void and illegal. The plaintiff 
company made an application in this 
suit for an order of injunction restrain- 
ing the defendant from enforcing the said 
agreement and from proceeding with the 
said three: suits filed before the Alipore 
Court. On August 11, 1970 ‘the said ap- 
plication was finally disposed of by mak- 
Ing no order thereon save and except 
giving directions for expeditious hearing 
of the said suit. The said order was 
made without prejudice to the defendant 
firm’s making an application for stay of 
this suit- On or about August 31. 1970 
the defendant firm made this application 
under Section 10 of the Code. of Civil 
Procedure for stay of this suit. 


OT Mr. B. C. Dutt, on behalf of 
the plaintiff company, contended that the 
order for stay should not be granted for 
three reasons. It was contended in the 
first place that the defendant firm sub- 
mitted to the jurisdiction of this Court 
by participating in the motion wherein 
the plaintiff company applied under Sec- 
tion 151 of the Code of Civil Procedure 
to restrain the defendant firm from pro- 
ceeding with the said three suits at Ali- 
pore. In my opinion, there is no sub- 
stance in the point. Not only that no 
order was made on the said application 
for an order of injunction but it was ex- 
pressly recorded therein that the said 
order was made without prejudice to 
the rights and contentions of the defend- 
ant firm’s taking steps for initiating the 
Proceedings under Section 10 of the 
Code of Civil Procedure. Under the cir- 
cumstances, the defendant firm could not 
be said to have submitted to the jurisdic- 
tion of this Court by opposing the said 
motion. Moreover, it is settled law and 
as the language of Section 10 would sug- 
gest, an application thereunder would be 
crerfectly maintainable at any stage of 
the proceeding. As scon as the condi- 
itions laid down therein are satisfied the 
court is bound to stay its hands and will 
cease to have jurisdiction to proceed with 
the subsequent suit any longer. The lan- 
guage of the section is mandatory and as 
such no option is left to the Court to re- 
fuse an application on the ground of de- 
lay or laches. Accordingly, I reject the 
contention of Mr. Dutt. 


siff’s Court at Alipore. 
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8. The second point urged by Mr. 
Dutt was that the said first and the third 
Suits were started before the Munsiffs 
court at Alipore and the valuations there- 
of were Rs. 40/- and Rs. 100/- respectively. 
Accordingly, the present suit filed before 
this Court could not have been entertain- 
ed by the said Munsiff’s Court nor could 
the subject-matter of the present suit be 
the same as that of the subject-matter. 
in the said two suits filed before the Mun- 
The valuation of 
the suit herein has been assessed by the 
plaintiff company at a sum of Rs. 54,000/-. 
Mr. Dutt was unable to give a satisfac- 
tory explanation as to why the subject- 
matter of the present suit could not be 
agitated in the said Money Suit which 
was filed before the Sub-Judge’s Court af 
Alipore, the valuation whereof was 
Rs. 70,000/-. 


9, All the said three suits were 
founded on the said agreement whereby 
the defendant firm was appointed the Re- 
gional Distributor of the plaintiff com- 
rany’s products. The said first suit was, 
inter alia. for a declaration that the ap- 
rointment of Messrs. Hindusthan Medical 
Syndicate as stockists was illegal and 
void and for permanent injunction 
against the plaintiff company. In other 
words, the defendant firm had acquired a 
definite right under the said agreement. 
and that right was bound to be respected 
by the plaintiff company, if allowed to 
be made, would be in violation of the 
defendant firm’s rizht under the said 
agreement (sic). Again, the said third suit 
was, inter alia, for a declaration that the 
notice of termination of the said distri- 
butorship granted to the defendant firm 
was illegal, void and inoperative and not 
binding on the defendant and for perma- 
nent injunction against the plaintiff com- 
pany from giving effect to the said letter 
of termination. Here also the founda- 
tion is laid on the said agreement and the 
defendant-firm’s right under the said 
agreement was sought to be enforced by 
the said reliefs claimed in the said suit. 
The second suit was for realisation of 
the unpaid commission for Rs. 70,090/- 
payable by the plaintif company. That 
sum accrued and remained due, accord- 
ing to the defendant firm, in respect of 
the said agreement. In my opinion, there 
could not have been any difficulty on the 
part of the plaintiff company to chal- 
lenge the said agreement as void and 
illegal in the said three respective suits. 
Neither any procedura) difficulty nor any 
question relating to the pecuniary juris- 
diction of the said respective Courts af 
Alipore would have stood in the way of 
the plaintiff company’s agitating the very 


‘same point and relief as it has purported 


tc agitate by filing the present suit here. 
I see no reason why the very same point 
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~ could not have been taxen in the written 
statements filed or to ke filed in the said 
Alipore Suits. The question of suffering 
damages to the extent of Rs. 5«,000/- 
would arise only when the plaintiff com- 
pany would otherwise succeed in esta- 
blishing the invalidity or illegal:ty ol 
the said agreement dated July 19, 1966 
whereby the defendant firm was apooint- 
ed the Regional Distributor of the plain- 
tiff company’s products. Accordingly 
there could be no bar in the Munsiff’s 
entertaining the point rélating to the in- 
validity or illegality o? the said agree- 
ment in the said first and the third suits 
if the same were raised in the written 
statements. 

10. In any event there could 
hardly be any explanation as to wky the 
said point could not be agitated in the 
second suit filed before the Sub-Jadge’s 
Court at Alipore wherein the defendant 
firm claimed the sum of Rs. 70 000/-. 
Even assuming Mr. Dutt’s contention to 
be correct about the Munsifi’s Court not 
having pecuniary jurisdiction to entartain 
the subject-matter of this suit yet the 
Sub-Judge’s Court unquestionably had 
the pecuniary’ jurisdiction to ent=rtain 
the subject-matter of this suit. Aecord- 
ingly I reject the contention of Mr. Dutt 
on this point. 

1i. The third point why thi; suit 
should not be stayed is that the principle 
of res. judicata cannot be applied in an 
application under Section 10 of the Code 
of Civil Procedure. Mr. Dutt acgued 
that the Court should not consider the 
question of constructive res judicata in 
an application under Section 10 of the 
Code of Civil Procedure. According ta 
him the scope of Section 10 would not 
permit such construction. I am umable 
to accept this contention. 


12. In my opinion, 







of Civil Procedure is whether the matter 


the prior suit is taken to have been de- 
creed in the manner as prayed im the 
In such circumstances, it will 


viz., that in the first suit before the Mun- 
sif’s Court at Alipore if a decree wll be 


enforceable one. 
Such will be the case also in respect of 
the second and the third suits. As such 
it will be idle on the part of the plain- 
tiff company to agitate this point re- 
garding the invalidity of the said agree- 
ment by filing another suit later in point 
of time and by contending that this point 
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in the later suit will ke res judicaia if- 
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regarding the invalidty of the agreement 
was not agitated in the said Alipore 
suits. If the plaintiff company fails 
to make the same a ground of defence in 
such former suits then the same will be 
hit by the principles of constructive res 
judicata in‘ the present suit filed before 
this Court at a subsequent stage. 

13. The -principle underlying both 
Sections 10 and 11 of the Code of Civil 
Procedure is to achieve finality in litiga- 
tion, to prevent multiplicity of proceed- 
ings and also to prevent conflict >f deci- 
sions in respect of the same subject- 
matter involved in two diferent suits fil- 
ed by and between the same parties, 
These are the matters relating to 'the 
procedure to be followed in suits. 


14." The view I have taken finds 
support from the case of Durgaprasad v. 
Kantichandra Mukerii, in AIR 1335 Cal 
1 where the Division Bench of this Court 
at page 7 observed: — 

“The real criterion to apply is this: 
supposing the first suit was determined: 
would the position then be that waen the 
second suit was instituted the matters 
raised in the second suit were res judi- 
cata by reason of the decision of the 
prior suit? In that way. the provisions 
of Section 10. logically and naturally, 
precede Section 11.” 


15. That being the position, I have 


no hesitation to reject the contention of 


Mr. Dutt on this point as well. Several 
decisions relied on by Mr. Dutt in 27 
Cal WN 772 = (AIR 1928 Cal 715); ILR 
60 Cal 1096 = (AIR 1933 Cal 887:; AIR 
1954 Pat 314; AIR 1957 Cal 727 and AIR 
1962 SC 527) do not, in my opinion, stand 
in the way of my makinz an order in this 
application. 


16. Under the circumstances, this 
application must succeed and I make an 
order in terms of prayers (a) and (d). The 
petitioner herein is entitled to the costs 
of this application. 

Petition allowed. 


AIR 1971 CALCUTTA 347 (V 58 C 74) 
SALIL KUMAR DATTA, J. 
Union of India, Appellant v. Khalilur 
Rahman, Respondent. 


A. F. A. D. No. 1611 of 1962, DY- 11-2- 
O71. 


Railways Act (1890), S. 74-C — Rail- 
way’s failure to disclose facts as will . 
rebut claimant’s evidence of damaze and 
Railway’s negligence would result in 
presumption under S. 114 (g) — Evidence 
Act being drawn against Railways. AIR 
1959 Cal 337 & AIR 1957 Cal 190, Follow- 
ed. AIR 1951 Assam 173, Dissented from— 
(X-Ref.— Evidence Act (1872), S. 114(g¢)). 
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Transit of a consignment of mangoes 
normally taking 5/6 days took 13 days 
and caused damage. Railways attributed 
delay to strike by guards. Evidence 
showed that delay of 5 days has nothing 
to do with the strike and such delay was 
not explained. The Railways were held 
liable for the loss.‘ (Paras 12, 18 & 20) 
Cases Referred: Chronological Paras 
(1971) C. A. No. 1228 of 1967, D/- 

19-1-1971 = 1971 UJ (SC) 201, 
Jeetmal Ramgopal v. Union of 
India £2 
(1970) F. A. No. 396 of 1963, D/- 
-~ 47-12-1970 (Cal), Union of India 
v. Sree Narayan Agarwala . EL 
_ (1961) AIR 1961 Orissa 113 (V 48) = 
ILR (1961) Cut 32, Rasawati Bewa ` 
v. Union of India ae 
(1959) AIR 1959 Cal 337 (V 46) = 
63 Cal WN 343, Union of India v. 
Ganesh Chandra Das . 
(1959) AIR 1959 Pat 473 (V 46) = 
1959 BLJR 134, Union .of India v. 
Biswanath 
(1957) AIR 1957 Cal 190 (V 44) = 
98 Cal LJ 106, Indian Trade and 
General Insurance Co. ‘Ltd v. 
Union of India . 9 
(1951) AIR 1951 Assam 173 (V 38). l 
Union of India v. Murlidhar £2 
(1944) AIR 1944 Cal 50 (V 31) = 
ILR (1943) 1 Cal 397. Bengal and ` 
North Western Rly. Co. Ltd. v, a 
Sobrati Mia 10 

Ajoy Kumar Basu, for Appellant; 
C. Tondon and Gian Kaur, for Respond- 
ent. r ` 

JUDGMENT :— This is ‘an appeal 
by the Union of India against the judg- 
ment and decree of reversal decreeing 
the plaintiffs suit for compensation for 
damages in transit of a consignment of 
mangoes. $ 

2. According to the plaint. a cors 
sisnment of 451 baskets of mangoes was 
booked on May 13, 1956 at Coconada port 
for delivery at Shalimar. Normally the 
time taken for delivery was 5/6 days but 
the consignment, in the instant case, was 
seriously delayed in transit due. to the 
neglizence of the railway with the result 
that the consignment arrived at destina- 
tion on May 25. 1956 in damaged- and 
decomposed. condition. Assessment deli- 
yery was taken and damage assessed by 
the Railway was 75%. The plaintiff ac- 
cordingly suffered loss for Rs. 2873-2-0. 
Requisite notices, under the law were 
served on the General Managers of the 
Railways concerned and as the amount 
claimed was not paid ‘the present suit 


19 


was instituted by the plaintiff as the con= 


signee, for valuable consideration. l 
ma The defendant, the Union of 
India, contested the suit by filing a writ- 
ten statement wherein the allezed liabi- 
lity was denied and it was also stated 
that the delay if any. was due to a strike 


ion 74-C of ‘the 
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by the Khurda Road Station guards and 
és such the Khurda Road Station was not 
eble to take the train during the time. 
The delay, if any, was thus unavoidable 
énd was not due to negligence or mis- 
conduct of the railway employees. The 
wagon holding the suit consignment 
arrived at Waltair on May 15, and left 
Palasa on 20th to reach Bhadrak on 22nd. 
ft left Kharagpur on 24th reaching des- 
fination on the following day ie. May 


‘s0, 1956. The damage was due to the bad 


condition of the goods and inherent vice 
therein. The notices were not legal or 
walid while the damage claimed was ex- 
cessive. In the premises the defencant 
prayed for dismissal cf the suit. 

` The suit was tried on evidence 
before the learned Munsif who held that 
euit. was maintainable by the plaintiff 


- end further on concession that requisite 


motices were legal and valid. It was 
however found that there was unavoid- 
able delay and the consignment got 
damaged because of inherent vice. ‘The 
damage claimed was fair but in the view 
fhat was taken as above, the suit was 
dismissed, 

5. An appeal was preferred by 
the plaintiff against the said decision and 
the appellate court held that the _ strike 
at Khurda Railway Station was not sole 
reason for such delay. The finding of 
the trial court as to the inherent defect 
žn the goods was held to be based on con- 
‘ecture and assumption and was set aside. 
The court also found that 5/6 days was 
she usual time for such transit and it was 


held in the circumstances that the delay 


“kas caused due to carelessness and nezli- 
Zence on the part of the railway. The 
appeal was. accordingly. allowed and the 
suit was decreed for the amount claimed. 
The present appeal is by the Union of 
India against the said decision. 

6. Mr. A. K. Basu, the learned 
zounsel appearing for the appellant has 
zontended that the appellate court erred 
fm mot considering the provisions of Sec- 
Indian Railways Act 
after amendment of 1949 which governed 
the case. The court further erred in not 
nolding that. in absence of any evidence 
by the plaintiff that there was miscon- 
‘luct or neglizence onthe part of the 
railways, the onus ir respect whereof 
lay with the plaintiff, the railways were 
not liable for the amount claimed in the 
suit. Mr. Basu also contended that. the 
plaintiff was further required to prove 
that the delay, if any, caused the damage 
to the consignment which was not done. 
The suit therefore, shculd have been dis- 
missed. 

Ta Mr. C. Tondon the learned Ad- 
vocate appearing for the plaintiff-res- 
pondent contended that the railway was 
to prove that there was no negligence on 
its part, as the movement of the wagon 
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was within its special knowledge; that 
the railway was to prove that it tcok 
reasonable care of the consiznment as a 
bailee as also provided in Section 76. In 
the instant case, the appellate court has 
rightly found in the circumstances ‘that 
there was unreasonable delay _in ihe 
movement of the wagon, which was not 
explained and the,delay thereby caused, 
damaged the ‘consignment of mangces. 

8. Section 72 of the Act fixes -he 
liability of the railways as a bailee snb- 
fect to the other provisions of the Act. 
Under Section 74-C (3) the railway ad- 
ministration shall not be responsible for 
loss, destruction, damage or deteriorat on 
Or non-delivery in transit of the goods 
except upon proof that the same was cue 
to negligence or misconduct . by its em- 
ployees. Before the railway thus can be 
fixed with the Habilitv. negligence or 
misconduct on part of its employes 
must be proved. Accordingly, as con- 
tended by Mr. Basu. the burden of proof 
of negligence or misconduct lies squar2ly 
on the plaintiff who is the claimant for 
damages, except in cases of non-delivery 
or pilferage only at. owner’s risk. Under 
Section 74-D the railway in such a case 
is to make disclosure to the claimant as to 
how the consiznment was dealt with by 
the administration throughout the time it 
was in its possession or control and if 
negligence or misconduct by the railway 
employees cannot be fairly infer-ed 
therefrom, the burden of proving such 
negligence or misconduct will be on ihe 
part of the plaintiff. The section hew- 
ever, has no application here. 


9, Section 76 of the Act lays dcwn 
that in suits against railway for compan- 
sation for loss, destruction or detericra- 
tion of goods in transit. it will not be 
necessary for the plaintiff to prove kow 
the loss, destruction or deterioration was 
caused. Relying on this provision it was 
held in Indian Trade and General Insur- 
ance Co. Ltd. v. Union of India, AIR 12357 
Cal 190. in case of a damage caused t a 
consignment of jute by fire that it is not 
for the plaintiff to prove in the first in- 
stance as to how the loss or destruction 
took place, though ultimatley it rests 
with the plaintiff to prove negligence. 
The plaintiff will have tc. prove that the 
defendant was negligent but the duty of 
showing as to how the goods were dealt 
with lies with the defendant. Plairtiff 
may rely on that evidence and in addi- 
tion, may tender further evidence to 
show that the loss occurred by reasor of 
the defendant’s default or negligence and 
but for it the loss would not have oc- 
curred. 

10. Mr. Basu has, however, reied 
on the decision in Rasabati Bewa v. 
Union of India, AJR 1961: Orissa 18, 
where it was held that the duty for dis- 


‘closure is confined to cases under S, 74-D 
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and not to cases covered by Section 74-C. 
He has also relied on the decision in 
Bengal & North Western Bailway Co. 
Ltd. v. Sobrati Mia, AIR 1944 Cal 50 
where it was held in respect of a con- 
signment under risk note H that the con- 
signor must prove misconduct on part of 
the railway and also that damage was 
due to misconduct. 


li. ‘Mr. Basu has also relied on 
an unreported decision of a Division 
Bench of this Court in Union of India v. 
Sree Narayan Agarwala, F. A. No. 396 of 
1963, D/- 17-12-1970 (Cal), where it was 
held that the plaintiff has to prove nezli- 
fence or misconduct under Section 74-C, 
as loss or damage-in respect of a con- 
signment is not proof of negligence or 
misconduct. In this case the goods were 
damaged by rain water as the wagon 
was not water-tight. Remembering the 
Season when there was no likelihood of 
rain. the action of the railway in putting 
the consignment in a wagon. not water 
tight, was not considered an act of negli- 
fence by the railway. The court relied 
on a decision in Union of India v. Biswa- 
nath, AIR 1959 Pat 473 where also it was 
held that loss or damage is not prima 


‘facie proof of neglizence or misconduct 


and as the consignment was not properly 
packed as required, it wes necessary 
under the law for the plaintiff to put 
materials before the court to prove negli- 
gence or misconduct. 


12. The position, therefore, Is 
that In cases governed by Section 74-C, 
the plaintiff has to prove. In addition to 
damage, loss etc. in respect of a consign- 
ment, negligence ‘or’ misconduct on the 
part of the railway or its employees. In 
disproving the plaintiff’s case of negli- 
fence or misconduct of railway employ- 
ees, the railway will be normally ex- 
pected to disclose and prove as to how 
the consignment was dealt with during 
the period it was under its rower or con- 
trol. Undoubtedly under Section 106 of 


the Evidence Act, it should also be the 


duty of the railway to disclcse such facts 
as are within its ‘special krowledge and 
if it is not so done, the court may make 
necessary presumption under Section 
114 (g). There is nothing - in the Rail- 
ways Act to exclude the operation of 
Section 106 of the Evidence Act when 
the plaintiff has given his evidence not 
only in respect of loss of or damage to a 
consignment but also of negligence and 
misconduct. I am, accordingly, unable 
to subscribe to the view taken in the case 
of Union of India v. Muralidhar, AIR 
1951 Assam 173 relied on ky Mr. Basu 
that. in, respect of Risk Note A the proof 
of liability or otherwise of the railway 
is not governed by Section 106. If. 
therefore, after the plaintiff has led hisi. 
evidence- În support of his case of damaze 
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and loss as also of the negligence and 






Court 
will then be entitled to decide the case 
on the evidence adduced by the plaintiff 
and in coming to a decision, will be en- 


psp ee by the 
- Supreme Court in a recent case of Jeet- 
mal Ramgopal v. Union of India, C. A 
No. 1228 of 1967, D/- '19-1-1971 (SC) 
where it was held that it should be prov- 
ed that the loss arose from misconduct 
on the part of the railway administration 
and the burden of prof of. misconduct 
under the terms of the risk note clearly 
lay upon the appellants. 


13. That the railway could not 
take such risk is evident by the written 
statement filed by the defendant as also 
by the evidence adduced in the trial. 
When parties have adduced evidence the 
question of onus becomes immaterial and 

(Continued on next Col.) 


Distance in Km between 


Stations and movement 


A. LB. 
the court will proceed to decide the maf- 
ter on the materials before it. 

14, Coming now to the fects of 
the case, we find that the plaintiffs evi- 
dence was that generally 5/6 days are 
taken for the goods to move from Coco- 
nada to Shalimar by goods train and 3 
days by parcel train and in ventilated 
Wagon mangoes can stand journey for 6 
or 7 days. About damages there is no 
dispute in view of the assessment deli- 
very. Admittedly, the goods were delf- 
vered after 13 days and there is no re- 
buttal evidence on part of the railways 
about thè time taken for goods train to 
move between the stations in question. 


15. D.W. 1 who speaks from re- 
cords, says that the concerned wazon was 
stabled at Ichhapuram on account of 
guards trouble as Some guards did not 
join duties in Khurda Palasa area though 
all guards did not join in the strike and 
there was also guards trouble at Khare- 
pur. 
© IK The movement of the con- 
cerned wagon as appearing from the 
written statement and evidence in Sup- 
port appears as follows:— 


Dates of wagon 


stations as per Railway of wagon. movements. 
Time table P 

l Left Coconada 22.55 hrs. 13.5.58 
50 . Reach Waltair 15.5.56 
203 Left Palsa 90.5.56 
54 Ichhapuram stabled 20.5.50 

171 Khurda Roa 
162 Reach Bhadrak j 22.5.50 
178 Left Kharagpur 56 
180 Reach Shalimar £5.5.56 

17. The strike is alleged to have the Clearing Agent of the plaintif do- 


occurred in Palasa and Khurda Road sec- 
tion. No reason has been ascribed as to 
the inordinate time that was taken from 
Waltair-to Palasa, a distance of 203 Km. 
and the time taken was five days from 
Coconada to Waltair. 


18. There is no evidence that 
there was a strike ahead of Palasa to 
Waltair. The plaintiff has proved that 
there has been a delay of 6/7 days and 
the railways while not disputing the de- 
lay, tried to explain away the same for 
certain reasons. But as stated above, for 
the delay of about 5 days in all there is 
no explanation and in agreement with 
the appellate court it must be held that 
the cessation of work bv some guards is 
not the sole reason for the delay, and 
particularly not at all of the delay þe- 
lween Coconada to Waltair and Waltair 
to Palasa. when according to the written 
statement the train stabled at Khurda 
Road and at Ichhapuram according to the 
evidence, due to strike. 


19. As to the contention of Mr. 
Basu that it must also be proved that 
the delay caused the damage, P. W. 2, 


ing such work for.30 years said that in 
ventilated wagons mangoes can stand 
journey for 6/7 days. I also further think 
that the ccurt car. presume that the 
delay for about 6/7 days when the con- 
signment of perishables like mangoes 
was with the railways caused the de- 
terioration of the goods as was also pre- 
sumed in case of potatoes in the case of 
Union of India v. Ganesh Chandra Das, 
AIR 1959 Cal 337. 


20. It must, accordingly, be held 
in agreement with the appellate court, 
that the railway has been guilty of 

nezligence in transporting goods from 
Coconada to Shalimar which caused the 
delay in transit and the delay in its 
turn caused the damage to the goods. 
The plainticf, therefore, is entitled to the 
damage claimed in the suit. 


21. The appeal, accordingly. fails 
and is dismissed vith costs — hearing 
fees being assessed at three gold mohurs. 


Appeal dismissed. 
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AIR 1971 CALCUTTA 351 (V 58 C 73 
S. C. GHOSE, J. 
Bhupendra Nath Bose, Plaintiff v. 
Anil Kumar Mitter, Defendant. 
Liquidation Claim Suit No. 3002 of 
1969, D/- 5-2 1971. 


‘Civil P. C. (1908), Order 40, R. 1 — 
Receiver in mortgage suit — Presence of 
a Receiver collecting rents from proreriy 
under mortgage in a money decree execu- 
tion proceeding does not bar the same 
person being appointed Receiver in sub- 
sequent mortgage suit in the same Court. 
AIR 1924 Pat 491 & AIR 1969 Pat 256 & 
(1938) 42 Cal WN 33, Distinguished; (1912) 
16 Cal WN 126 & (1875) 1 Ch D 4, Relied 
on. l 
Since the rents thus collected from 
the mortgaged property forms part of 
the securities for the benefit of the mort- 
gagee, the Receiver should be direct2d 
to pey such collections to the mortgagee 
in priority to the money- decree-holder. 
The principle that “where concurrent 
proceedings for similar reliefs are tak2n 
in tvo different and independent Courts 
no order should be passed which may 
lead to friction or conflict of jurisdiction” 
would not apply to present case. 

(Paras 20 & 28) 
Cases Referred: Chronological Paras 


(1969) AIR 1969 Pat 256 (V 56) = 
1969 BLJR 106, Subh Narayan 
Singh v. M. M. Chakrabcrty 

(1938) 42 Cal W 33, Anadi Nath 
Mukherjee v. Shib Charan 
Trigunath 17, 21, 27 

(1924) AIR 1924 Pat 491 (V 11) = 
ILR 3 Pat 357, Sridhar Choudhury 
v. Mungniram Bangar 14, 16, 22 

(1912) 16 Cal WN 126 = 14 Cal LJ 
526, Khub Surat Koer v. Sarada 
Charan Guha 

(1875) 1 Ch D 4 ‘= 45 LJ Ch 302, 
Nothard v. Proctor 


_ Anindya Mitter, for Petitioner; 
Sana Nath Bose, Intervener (Chaganlal 
aga). 


ORDER: This is an application made 
by the plaintiff for appointment of a Re- 
ceiver of the premises No. 24B, Theatre 
Road, Calcutta. The plaintiff is the mort- 
gagee under an English mortgaze datad 
22nd September, 1964, executed by tie 
defendant in favour of the plaintiff. This 
suit was instituted on 19th September, 
1969, to enforce the said mortgage. 


2. Preliminary decree in this suit 
was passed on March 13, 1970, by consent 
of the parties for the sum of Rs. 52,333/- 
and further interest on the principal sum 
of Rs. 50,000/- and costs in Form 5A, 
Appendix ‘'D’, Schedule I to the Code of 
Civil Procedure. 
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a: This property is also subject to 
an earlier mortgage in favour of the Ad- 
ministrator General, West Bengal. re- 
presenting the estate of one Sagar Dutta, 
deceased. The said prior mcrtgagee has 
not yet filed any suit to enforce the said 
mortgage. 

4. The mortgagor has also ezher 
debts and liabilities under two several 
decrees passed in Suit No. 262 of 1969 
and ‘Suit No. 526 of 1969 for two several 
sums of Rs. 99,837.21 P. and Rs. 67,€00/- 
respectively with interest on the afore- 
Said sums and costs. The seid two ex 
vere decrees were passed on 28th March, 


5. In execution of the decree pass- 
ed in suit No. 262 of 1969, the decree 
holder Chazan Lal Daga has attached 
the right, title and interest of the defend- 
ant in this suit In the mortgaged property 
on 6th June, 1969. The said attachment 
is still subsisting. In execution of the 
decree in the other suit being suit No. 526 
of 1969, the plaintiff in the said suif 
Chaganlal Daga got a Receiver appointed 
over the rents, issues and profits of the 
mortgaged property on 15th July, 1969. 

6. On 18th July, 1969, the Re- 
ceiver, Gopal Chandra Sett, an Advozate 
of this Court, appointed as menticned 
hereinbefore in execution in suit No. 526 
of 1969, wrote to the ‘tenants of the mort- 
gaged property to pay rent to him. On 
2lst July. 1969, the Receiver’ gave netice 
to the parties of the said suit No. 525 of 
1969 that he would walk over the proper- 
ties on 26th July, 1969. On 26th July, 
1969, the Receiver walked over the pro- 
perties, in the absence of the mortgagor. 

7. On the 28th July, 1969, on the 
application of the defendant, Anil Kumar 
Mitter, K. L. Roy J., passed an ad-interim 
order restraining the Receiver from 
realising the rents of the mortgaged pro- 
perty. The present suit on the aforesaid 


' mortgage was instituted subsequently on 


the 19th September, 1969, as menticned 
hereinbefore. 

8. On the 22nd September, 1969, 
an order was made by T. K. Basu J. in 
said suit No. 526 of 1969 on the said ap- 
plication made by Anil Kumar Mitter 
inter alia restraining the Receiver from 
collecting rents if (1) the defendant zon- 
tinued to pay month by month and every 
month a sum of Rs. 2,000/- to Chagan Lal 
Daga and further (2) if the defendant 
paid off the entire decretal dues of the 
suit No. 526 of 1969 by May, 1970. T. K. 
Basu J. directed that in defeult of the 
aforesaid, the Recéiver would collect rants 
issues and profits of the said property. 


oOo D The defendant paid the month- 
Iy sums of Rs. 2,000/- upto the month of 
March, 1970 and caused to be forwarded 
a cheque for Rs. 2,000/- as instalment for 
the month of April, 1970 in terms of the 


r 
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said order dated 22nd September, 1969- 
The said cheque, however, was dishonour- 
ed by non-payment and was: returned by. 
Chagan Lal Daga’s Solicitor on 23rd May. 
1970. In the meantime on the 14th May. 
1970, the present application was - made 
by the plaintiff in this suit. ` 

10. It is apparent from the facis 
recited above that in view of the failure 
of Anil Kumar Mitter to comply with the 
conditions mentioned in the order dated 


22nd September, 1969, the’ Receiver ap- 


pointed in the suit No. 526 of 1969 (Chagan 
Lal Daga v. Anil Kumar Mitter) be- 
came entitled to collect the rents, issues 
and profits of the mortgaged property. Cn 
the 26th May, 1970. the parties to_ this 
suit arrived at a compromise on which 
an order was passed by this Court. In 
accordance with the said compromise. 
the plaintiff inter alia obtained R. C. 
Kar, Solicitor for the plaintiff appointed 
as Receiver. of the mortgaged property. 
It is not necessary to go into the othes 
terms of the said compromise now. 

ii. Chagan-Lal Daga on coming 
to know of the said appointment called 
upon R. C. Kar to relinquish his office in 
favour of the Receiver appointed in his 
suit being suit No. 526. of 1969. The Re- 
ceiver R. C. Kar however did not relin= 
quish his office. 


12. Chagan Lal Daga on 20th. 
‘August, 1970, made an application in this 
suit for recalling and/or setting aside the 
order of 26th May, 1970, inter alia ap- 
pointing R. C. Kar, Solicitor, Receiver of. 
the mortgaged property. After hearirg 
the parties on the 24th September, 197), 
I re-called the order passed by me on the 
25th May, 1970. Mr R. C. Kar was discharg- 
ed from action as Receiver of the mort- 
gaged property. Mr. G. C.. Sett Advocate, 
however was appointed by me as 


the interim Receiver of the mort- 
gaged property in this suit as 
- well. The said Receiver was directed to 


collect rents, issues and’ profits of the 
mortgaged property, but was prohibited 
from making any disbursement until 
further order save and except pay a sum 
of Rs. 2,500/- to Anil Kumar Mitter, de- 
fendant. I gave leave to Chagan Lal 
Daga to intervene in this application and 
o affidavit in opposition to the petition 
erein. 


13. Mr. Amiya Nath Bose, Tearned 
counsel appearing in this application on 
behalf of Chagan Lal Daga submitted 
that inthe instant case already a Receiver 
had been appointed by this Court in 
execution of the decree In suit No. 526 
of 1969. The said Receiver had written 


to the tenants to pay rent as mentioned i 


above and had in fact taken possession 

of the property. Therefore, no Receiver 

should be appointed in this application. 

I£ the plaintiff in this’ suit has a right 
g ` 
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paramount to that of the plaintiff of sult 
No. 526 of 1969, the only course available 
to the plaintiff in this suit is to. apply in 
suit No. 526 of 1969 to be examined pro 
interesse suo and have the Receiver ap- 
pointed in the said suit discharged. The 
Court has power and will make such 
order for the protection of the rents of 
the parties. Mr. Bose placed passage 
from: Woodroffe’s Receiver, 3rd Edn, 


page 71 in support of his aforesaid con: 
tention. 


14. Mr. Bose relied on the case of 
Sridhar Choudhury v. Mungniram Ban- 
far, AIR 1924 Pat 491. In the said case 
a suit was filed for dissolution of partner- 
ship and for partnership accounts in the 
High Court at Calcutta by Sridhar Chou- 
dhury on 17th July, 1923. An order by 
consent of the parties was. passed in the 
Said suit by the High Court at Calcutta 
appointing Mr. R. N. Mitter, an Advo- 
cate of Calcutta High Court, as Receiver 


of the partnership assets including certain 
On 14th | 


colliery properties at Bihar. 
August, 1923, Mugniram Bangar and 
certain other persons filed a suit in the 
Court of the Subordinate Judge, Dhanbad. 
to enforce a mortgage executed by NuU- 
moni Choudhury cn 22nd January 1920 


on certain colliery properties stated to. 
belong to the said partnership in the said- 


partnership suit. Nilmoni Choudhury. 
the executant of the mortgage was a de- 
fendant in the Calcutta suit for dissolu- 
tion of pertnership. At Dhanbad Court 
the plaintiff in the suit for dissolution of 
partnership at Calcutta namely Sridhar 
Choudhury was also made a party de- 
fendant. The properties mortzaged were 
said to be the absolute properties of 
Nilmonfi Choudhury. The learned sub- 
ordinate Judge ay the said mortgage suif 
. N. Mitter, the Receiver 
appointed in the Calcutta suit over the 
said properties also as the Receiver of 
the mortgaged prcperties. In the mort- 
gage suit it was alleged that the plaintiff, 
Sridhar Choudhury acted in collusion in 
having the said. Calcutta suit filed in 
order to defraud the creditors of Nilmoni 
Choudhury including the plaintiff in the 
Said suit before the Subordinate Judge af 
Dhanbad. The directions given to the 
Receiver by the learned Subordinate 
Judge at. Dhanbad were in certain res- 
pects contrary to the directions given to 
the Receiver by the Calcutta High Court. 


15. On the principle that “where 
concurrent proceedirgs for similar reliefs 
are taken in two different and indepen- 
dent Courts no order should be passed 
which may lead tc friction or conflict of 
jurisdiction,” the Patna High Court held 
that. the learned Subordinate J udze 


` should not have appointed Receiver over’ 


the properties of which there had already 
been a Receiver appointed by another 


Ln 
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independent Court, namely, the Calcu-ta 
High Court. 

16. The said ease of AIR 1924 Pat 
491, was followed in the case of h 
Narain Singh v. M. M. Chakraborzy, 
AIR 1969 Pat 256. In the said case a 
Receiver over a Motor Vehicle who had 
been appointed such Receiver was Cis- 
charged by the Subordinate Jude. 
Chapra, as the Official Receiver, High 
Court Calcutta had already been apnoint- 
ed Receiver of the same Car by Calcu-ta 
High Court. In appeal against the orcer 
of discharge the Division Bench of ‘the 
Patna High Court held that subsequent 
discharge of the Receiver by the Sub- 
ordinate Judge was justified on the pr-n- 
ciple enunciated in the aforesaid case of 
AIR 1924 Pat 491. 

17. Mr. Bose then relied on the 
case of Anadi Nath Mukheriee v. Shib 
Charan Trigunait, (1938) 42 Cal WN 33. 
In the said case an application was made 


for appointment of Receiver to this Court’ 


by the Auction Purchaser of a Property 
in Calcutta which had been sold in pursu 
ance of a mortgage decree passed by this 
Court for the sale of the said properzy. 
The sale was duly confirmed and sale 
certificate issued. 


18. The application for appoint- 
ment of Receiver was opposed by one of 
the defendants, Basanta Kumar Mitter 
who was appointed Receiver for the pro- 
perty in question by the Subordinate 
Judge at Dhanbad in certain’ execution 
cases in that Court. On such opposition 
mo order was passed in the said appliea- 
tion on the ground that “it is obviously 
undesirable that the Receiver should be 
appointed in two Courts of concurrent 
jurisdiction so that order may be given 
possibly by one Court which may conflict 
with the orders that are given by the 
other Court.” 


19. Mr. Bose concluded his sub- 
missions by saying that proper procedtre 
' should be resorted to by the petitiorer 
by applying in the suit No. 526 of 169 
for the protection of his rights over the 
properties. 


20. Mr. Anindya Mitter appearing 
on behalf of the petitioner submitted 
that in suit No. 526 of 1969 the Receiver 
was appointed over this rents, issues and 
profits only of the said property and rot 
over the property itself and thus there 
was no question of conflict of duties on 
the part of the two Receivers. I am un- 
able to accept the said contention of Mr. 
Mitter. The Receiver, if appointed in: this 
suit, will be entitled to and indeed >e 
obliged to collect rents, issues and profts 
of the property itself. The rents, issueg 
and profits to be realised by the Receiver. 
if appointed in this Mortgage suit, shall 
form part of the mortgage security. Ee- 
cause in the instant case the mortgaze 
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is an English mortgage and there has 
been a conveyance of the interest of the 
owner in the mortgaged property to the 
mortzagee leaving for himself only the 
equity of redemption (See Prudential 
Assurance Co. Ltd. v. J. C. Galstaun & 
ors.) Thus, there may be a conflict of 
duties between the Receivers in both the 
Suits. The Receiver in the suit No. 526 
of 1969 may be directed to hold the 
rents, issues and profits collected by hira 
for the benefit of the decree holder .in 
that suit whereas the Receiver, if ap 
pointed in the mortgage suit must hold 
the rents, issues and profits as part of 
the securities for the ber-efit of the 
ae REE: 

Mr. Mitter hen submitted 
that in the instant case if a Receiver is 
appointed in this suit, the principle en- 
unciated in AIR 1924 Pat 491, as well as 
in 42 Cal WN 33 and AIR 1969 Pat 256, ~ 
will not apply inasmuch as it would be 
a case of appointment of Receiver in two 
actions by the same Court and not by two 
independent Courts of concurrent juris- 
diction. 


22. Mr. Mitter then cited the case 
of Khub Surat Koer v. Sarada Charan 
Guha, (1912) 16 Cal WN 126, decided by 
a Division Bench of this Court where a 
Receiver was appointed in a mortgage 
suit under Order 40, Rule 1 of the Code 
of Civil Procedure, although previous 
thereto a Receiver had already been ap- 
pointed in a partition suit amongst owners 
of the properties. The plea of conflict 
of duties between two Receivers was 
overruled in the said case by the Division 


-Bench with the following cktservation: 


- “The difficulty may be avoided by 
the appointment of the same person as 
Receiver in the two suits or if different 
persons are appointed as Receivers, the 
collection may be made by one of the 
Receivers only (for instance, by the Re- 
ceiver in the partition suit), but the sums 
collected by him and payable to the. 
mortgagors placed in the hands of the 
Receiver in the mortgage suit to be ap- 
plied for the benefit of the mortgagee 
under the direction of the Judge.” 


23 But it should be noted that 
from the report it does not appear as to 
whether the partition suit and the mort- 
gage suit were filed in two different 
independent Courts or in the same Court 
or in two Courts one being - subordinate 
to the other. 


24. In England generally while 
appointing a Receiver in. = subsequent 
incumbrancer’s action, the Court makes 
the appointment “without prejudice to 
the rights of prior incumbrancers . who 
may think fit to take possession by virtue 
of their respective, rights.” Upon the 
application of the legal mortgagee, the 
appointment of Receiver in the subse- 
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quent mortgagee’s action becomes in- 
effective and as such Receiver in sub- 
sequent mortgagee’s action becomes dis- 
placed at once. Reference may be made 
to a passage in Kerr on Receivers, 13th 
Edn. page 32 which reads as follows to 
wit: 


“Tf a Receiver has already been ap- 
pointed at the instance of a subsequent 
incumbrancer, the prior incumbrancer 
may apply for a Receiver, but if the 
security of the subsequent incumbrancer 
includes other property, the Receiver 
already appointed will be treated as Re- 
ceiver for the prior incumbrancer as to 
the property included in his security, 
only to, avoid the expense of two Re- 
ceivers.” 


25. Reference may also be made 
to the case of Nothard v. Proctor, (1875) 
1 Ch D 4. In the said case a Receiver 
and Manager was appointed by the Court 
of Bankruptcy over the properties of one 
Proctor against whom a petition for 
adjudication was filed. Proctor there- 
after died leaving by a Will all his pro- 
perties to his wife who also was appoint~ 
ed the sole executrix. -The executrix 
turned out the Receiver and ‘took over 
possession of the assets of Proctor. There- 
after, the petitioner who had filed the 
petition for adjudication filed an action 
tor administration of the estate of the 
deceased in the Court of Chancery. He 
also prayed for the appointment of a Re- 
ceiver. Notice of motion for appoint- 
ment of Receiver was served on the 
executrix. On the same day another 
creditor Blewitt instituted a suit in the 
Lord Mayor’s Court against the executrix. 
and on the same day by consent a decree 
for administration was passed therein and 
one Millord was appointed Receiver. Sub- 
sequent to the said appointment tte 
motion for Receiver in the Court of 
Chancery was heard in the aforesaid suit 
and an order for the appointment of 
Receiver and Manager was passed by 
Vice-Chancellor Bacon. This order was 
confirmed in appeal. It should be noted, 
however, that the Lord Mayor’s Court 
was a Court subordinate to the Court of 
Chancery and was not an independent 
Court in the sense as the Subordinate 
Judge’s Court at Dhanbad is vis a vis the 
High Court at Calcutta. 


. 26. In suit No. 526 of 1969 this 
Court in its orizinal jurisdiction appointed 
Receiver in execution of the decree ‘for 
money passed in the said suit over the 
mortgaged property. The instant appli- 
cation has been made also in the Orizinal 
Side of this Court, i.e. the same Court. 


27. Therefore, in my Opinion the 
principles enunciated in the aforesaid 
cases by the Patna High Court as well 
as in the said case of (1938) 42, Cal WN 33 


A.I. R. 
to the 


Hon'ble C, J. of India 


by McNair J. are not applicable . 
instant case. 

28. I therefore, direct, that Mr G. 
C. Sett, Advocate, is appointed Receiver 
of the mortgaged property.’ The said 
Receiver shall pay the all necessary out- 
goings of the property including the rates 
and taxes payable to the Corporation of 
Calcutta Wealth Tax as well as moneys 
payable to the Administrator General, 
West Bengal, representing the estate of 
Sagar Dutta, the ‘first mortgazee in the 
first instance out of the rents, issues and 
profits of the motgaged property. 

29. The Receiver shall -thereafter 
hold the balance of the moneys collected 
or to be collected by him until further 
orders of the Court. 


30. In order to obviate the possibi- 
lity of any conflict I direct that notices 
of all applications that may be made in 
this suit by the plaintiff or defendant 
shall be served upon Chagan Lal Daga, 
Solicitor. 


31. Similarly all applications that 
may be made by the intervener, Chagan 
Lal Daga, in his suit being suit No. 526 
of 1969 must be made upon notice to the 
mortgagee, Bhupendra Nath Bose, the 
plaintiff in this suit. 


32. The plaintiffs costs of this ap- 
plication shall be added to his claim. 
The intervener, Chagan Lal Daga’s costs 
of this application shall be added to his 
claim in his suit No. 526 of 1969. 


Order accordingly. 
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E. H. Tippoo and another, Petitioners 
v. The Hon’ble The Chief Justice of India 
and others, Opposite Parties. 

C. O. No. 6796 (W) of 1968, D/- 25-1~ 
1971. 


(A) Constitution of India, Art. 245 (1) 
—Though statutes like Letters Patent, 
1865, Calcutta High Court (Jurisdictional 
Limits) Act, 1919 and Advocates Act, 1961 
relate to sphere of public law are not im- 
mune from a challenge as to unconstitu< 
tionality. (Paras 6, 8) 

The constitutionality of any statute 
can be challenged. It cannot be otherwise 
inasmuch as the very power of the Legis~ 
lature in India to make laws under Arti- 
cle 245 (1) is subject to the provisions of 
the Constitution. (Para 6) 


(B) Constitution of India, Arts. 14, 
226 — On proper pleadings, the jurisdic- 
tional laws like Letters Patent, 1865, Cal- 


cutta High Court (Jurisdictional Limits) 
Act, 1919 and Advocates Act, 1961 in sa 
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far as they classify legal practitioners in- 
io Advocates, Barristers and the like can 
be challenged as repugnant to Art. 14, 
and that at the instance of a citizen, who 
may not be a lawyer (Obiter) — (X-Ref. 
— Letters Patent (1865)) — (X-Ref. — 
Calcutta High Court (Jurisdictional Li- 
mits) Act (1919).) — (X-Ref.— Advocaczes 
‘Act (1961).) (Paras 16, 12) 
A citizen, who is a potential litigant, 

may possibly be aggrieved by any suc 
artificial division, having different proce- 
dural and substantive legal incidents. The 
petition, however, must disclose facts 
showing how the petitioner is aggrieved. 
(Paras 10, 23) 


There is no doubt that the division in 
question rests on historical facts which 
historical facts do no longer exist. 

(Para 11) 

(C) Constitution of India, Art. 226 — 
Even where there are arguable issues a 
petition may be thrown out where the 
issue is non-justiciable or such that no 
relief may be available in a writ proceed- 
ing. ; (Para 5) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 1021 (V 58) = 

1970-1 SCC 582, Century Spg. and 
Mfg. Co. v. Municipal Committee, 
Ulhasnagar 5 
(1970) AIR 1970 SC 802 (V 57) = 
(1969) 3 SCC 769, Gunwant Kaur 
v. Municipal Committee 
(1970) AIR 1970 SC 2097 (V 57) = 
1970-2 SCC 567, Shiv Kirpal v. 


Giri 
(1969) 1969-2 SCC 782 = 1970-2 SCR 
197, Mohd. Hanif v. State of Assam 4 
(1967) AIR 1967 SC 1 (V 54) = 
1966-3 SCR 744, Naresh Sridhar 


Mirajkar v. State of Maharashtra 7 


(1967) AIR 1967 SC 603 (V 54) = 
1963-2 SCR 152, Ramnath Verma 
v. State of Rajasthan 13 


(1967) AIR 1967 SC 944 (V 54) = 
1967-2 SCR 109, Mangal Singh 
v. Union of India 13 
(1967) AIR 1967 SC 1401 (V 54) = 
1967-2 SCR 751, Tata E. & L. Co. 
Ltd. v. Asstt. Commr. of Com- : 
mercial Taxes 4 
(1964) AIR 1964 SC 1781 (V 51) = 
1964-7 SCR 456, V. S. Rice Mills . 
v. State of A. P. 13 


(1963) AIR 1963 SC 996 (V 50) = 
(1963) Supp (1) SCR 885, Prem 
Chand v. Excise Commr., U, P. 7 

(1962) AIR 1962 SC 1781 (V 49) = 
1963-2 SCR 864, Jia Lal v. Delhi 
Administration. 12 


(1959) AIR 1959 SC 223 (V 46) = 
(1959) Supp (1) SCR 160, Vinod 
Kumar v. State of H. P. 6 

(1958) AIR 1958 SC 139 (V 45) = 
1958 SCR 648, N. B. Khare v. 

Election Commn, of India 6 
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(1954) AIR 1954 SC 297 (V 41) = 
1954 SCR 996, State of Rajasthan 
v. Manohar Singhii | 12 
K. T. John, for Petitioners; B. Das 
(Advocate-General), S. C. Bose, C. D. Roy 
Chowdhury, Suprokash Banerjee (for Nos, 
6 and 3) and Balai Chandra Roy (for No. 
5), for Opposite Parties; Arun Kumar 
Dutt (ID) for the Bar Association; San~ 
kar Ghosh, P. K. Bandopadhyaya, for 
the Bar Library Club. 


ORDER :— The Petitioners who are 
citizens of India, challenge che constitu- 
tionality of the Letters Patent of 1865, 
the Calcutta High Court (Jurisdictional 
Limits) Act, 1919 and Section 34 (2), (3) 
of the Advocates Act, 1961 on the ground 
that they offend Art. 14 of the Constitu- 
tion. In substance, the prayer of the 
Petitioners is that (a) the division of the 
jurisdiction of this High Court into Ori- 
ginal and Appellate, in so far as they are 
founded on the foregoing laws. should 
cease to exist and (b) the classification 
of legal practitioners into Advocates, 
Barristers and the like should be replaced 
by a single integrated class of legal prac- 
titioners, namely, Advocates. 

2. In view of the seriousness of 
the questions involved, insteed of issuing 
a Rule nisi on the ex parte motion on 
behalf of the petitioners, the application 
was directed to be heard after serving 
notice upon the Opposite Parties. Ione 
of the Opposite Parties preferred to file 
any Affidavit-in-Opposition. The Attor~ 
ney-General, upon whom a specific nctice, 
was issued, declined to appear. The 
Union of India (O. P. 5) appeared through 
Advocate Mr. Ray, but at the hearing, 
he did not address the Court. Arguments 
were advanced by Mr. Sankar Ghose on 
behalf of the Bar Library Club (O. P. 7) 
and his arguments were generally sup- 
ported by the Advocate-General, appear- 
ing on behalf of himself as well as the 
Chief Justice of this Court (9. P. 3} and 
the State of West Bengal (O. P. 6). Mr. 
Dutt, appearing on behalf of the Bar 
Association, supported the petition. 

3. The Court, at this stage, is not 
called upon to go into the merits of the 
petitioners’ case even from a prima facie 
standpoint, for it has been ssttled by a 
number of decisions of the Supreme 
Court that a Court cannot dismiss a beti- 
tion under Art. 226 in limina where the 
petition raises arguable issues. The only 
questions for determination at this szage, 
therefore, are 

(i) Whether the petition raises argu- 
able issues; 

5 (ii) Whether such issues are {fustici- 
able; 

(iii) Whether the petitioners have 
Jocus standi to bring this petition; 

Güv) Whether there is any defect in 
the averments in the petition, 
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4, I. It has been held by the 


Supreme Court, in particular, that if there. 


are arguable issues, rule nisi should not 
be refused, where invasion of funda- 
mental rights or unconstitutionality is 
alleged (Tata E. & L. Co. Ltd. v. Asstt. 
Commr. of Commercial Taxes, AIR 1967 
SC 1401 at p. 1403; Mohd. Hanif v. State 
of Assam, (1969) 2 SCC 782 at p. 785). 


5. I. Mr. Ghose is right in his 
submission that even where there is an 
arguable issue, a petition under Art. 226 
may be thrown out where the issue is 
non-justiciable or such that no relief 
may be available in a proceeding under 
Art. 226 (Gunwant Kaur v. Municipal 
Committee, (1969) 3 SCC 769 at p. 774, 
para. 14 = (AIR 1970 SC 802); Century 
Spg. and Mfg. Co..v. Municipal Commit- 
tee, Ulhasnagar, (1970) 1 SCC 582 at p. 
583. para. 8 = (AIR 1971 SC 1021) ). 


` 6. But he is not correct in his sug- 
gestion that statutes relating to the sphere 
of public law, such as the jurisdiction of 
the High Court, are immune from a chal- 


lenge as to unconstitutionality. The learn- . 


ed Advocate-General was candid enough 
to submit that the constitutionality of any 
statute may be challenged; it cannot be 
otherwise inasmuch as the very power 
of the Legislatures 
laws, under Art. 245 (1), is subject to the 
provisions of the Constitution. In Vinod 
Kumar v. State of H. P., AIR 1959 SC 
223, thus, the Supreme Court struck down 
a law on the ground that it had not been 
passed by a Legislature duly . constituted 
under the Constitution. The validity of 
the Presidential and Vice-Presidential 
Act and the Rules made thereunder has 
been challenged. on two occasions (N. B. 
Khare v. Election Commn. of India, AIR 
1958 SC 139; Shiv Kirpal v. Giri. (1970) 
2 SCC 567 = (AIR 1970 SC 2097)) and 
on neither occasion did the Court say 
that the matter was non-justiciable. 


7. In this context, it would also ba 
useful to refer to the facts in the case 
of Prem Chand v. Excise Commr., U. P., 
AIR 1963 SC 996. In that case, the 
Supreme Court itself had. by a judicial 
order made at the time of issuing a rule 
nisi on a petition under Art. 32, imposed 
the condition that the petitioner should 
make a.deposit of a specified sum as 
security for costs, as a condition prece- 
dent for the hearing of the petition under 
Art, 32. l ; ; 

The power to call for such secu- 
rity was conferred by O. 35, R. 12 of the 
Rules made by the Court under Art. 145 
of the Constitution. The majority of the 


Court held that the rule-making power. 


of the Court was subject to the funda- 
mental right and that the right to move 
the Supreme Court under Art. 32 was a 
guaranteed right which could not be de~ 


feated by any Rule made by the Supreme 


in India, to make 
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Court, imposing a condition precedent at 
the threshold of the hearing. so that in 
case of non-compliance of the condition, 


the petitioner would not be heard at all, - - 


The Court, therefore, not only struck 
down the Rule in question, which con- 
ferred such power, as invalid, but also 
“set aside” the Courts own judicial order 
“calling upon the petitioners to furnish 
security,” presumably because it became 
without jurisdiction and void as soon ag 
the Rule which conferred the power to 
make such order was pronounced void. 
The decision in Premchand’s case was 
reviewed and upheld by the majority in 
Naresh Sridhar Mirajkar v. State of 
Maharashtra, AIR 1967 SC 1 paras: 49-50. 


8. It is true, of course, that the 


- Legislature or any cther law-making au- 


thority cannot be commanded to make a 
constitutional and proper law to replace 
an unconstitutional law, as has been sug- 
gested in para. 16 (d) of the Petition, but 
there is no reason why the Petitioner can- 
not ask for an appropriate writ or order 
to declare the Letters Patent or the two 
statutes mentioned in the petition as in- 
valid owing to contravention of Art. 14 
of the Constitution and to restrain the 
proper authorities from enforcing them. 


9. TII. It was next contended by 
Mr. Ghose that at any rate, the Petition« 
ers, who are not lawyers, have no locus 
standi to urge for a unification of the Bar 
or to challenge any provision in the Ad-« 
vocates Act which goes against it. 


. 10. But the Petitioners seek relief 
also against the Letters Patent and the 
Jurisdictional Limits Act which divide the 
jurisdiction of the Eigh Court, now con- 
stituted under Art. 214 into: two halves, 
Original and Appellate, with a demarcat« 
ing line artificially laid -down at some 
point of time prior to the making of the 
Constitution. A citizen, who is a poten- 
tial litigant, may possibly be aggrieved: by 
any such artificial division,: having differ- 
ent procedural and substantive legal in- 
cidents. But, then, the petition does not 
disclose the facts as to how the Petition- 
ers have come to be aggrieved by such 
division. 

ii. . There is little doubt that the 
division in question rests on historical 
facts, such as the’ special importance _of 
the Presidency town of Calcutta to the 
colonial settlers and the genesis of the 
High Courts and the mofussil courts from. 
different sets of courts. set up by the East 
India Company and the British Rulers 
(vide Introduction by Ormond to the 
Rules of the High Court, Original fact 





published in 1940),~which historical facta 
do no longer exist. 


12. It has been held in several] 
eases that a classification which was rea- 
sonable in the background of historical 
circumstances existing at a particular 
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point of time, may cease to be reasonable 
_ after a change in those external circum- 
stances (State of Rajasthan v. Manohar 
Singhji, 1954 SCR 996 = (AIR 1954 SC 
297): Jia Lal v. Delhi Administration, 
AIR 1962 SC 1781 at-p. 1784). I refer ta 
these decisions not to make any pro- 
nouncement on the merits but to show 
that, on proper pleadings, the jurisdic- 
tional laws referred to may be chall=ng- 
ed, after the inauguration of the Consti- 
tution, as repugnant to Art. 14, and that 
at the instance of a citizen, who may not 
be a lawyer. 
13. The real obstacle of the Peti- 


tioners on the present application is that. 


it does not make the necessary averm=2nts. 
It is settled law that the classification 
made by a Legislature will be presumed 
to be reasonable unless the contrary is 
alleged and established by the Petitioner. 
It is, therefore, incumbent upon the Peti- 
tioner, who invokes Art. 14, to furnisn all 
facts, in his affidavit, which would ren- 
der the classification unreasonable © and 
also show how he has’ been affectec -by 
the offending law (vide Ramnath Verma 
v. State of Rajasthan, AIR 1967 SC 603 
at p. 607: V. S. Rice Mills v. State of A. P., 
AIR 1964 SC 1781 at `p. 1788; Mangal 
Singh v. Union of Indie, AIR 1967 SC 
‘944, para. 10). Unless such averments are 
there in the petition, the Opposite Par- 
ties get no opportunity to controvert such 
allegations or to set up other grounds 
upon which the classification may be sus- 
tained. = i 
14. I am, therefore, satisfied that 
on the present application the Petiticners 
cannot get a Rule nisi. I dismiss the 
petition in limine on this formal ground 
alone so that the Petitioners, if so advis- 
ed, might bring a fresh application, by 
‘ themselves or along with others, with 
proper averments. There would be no 
order as to costs for this hearing. . 


Petition dismissed. 
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Bengal Corporation Private “id., 
Plaintiff v. The Commissioners for the 
Port of Calcutta, Defendant. 

Commercial Cause Suit No. 763 o 
1966, D/- 19-1-1971. , p 

(A) Evidence Act (1872), S. 64 — 
Where certain Certificates were issued by 
plaintiff to defendant and the statements 
therein: were not challenged by the de- 
fendant as incorrect, maker of the s-ate- 
ments need not testify correctness. 

i (Para 16) 

(B) Sale of Goods Act (1930). S. 15 (1) 

— “Implied warranty” can “be presumed 
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-‘diating the contract. 


` (X-Ref.—~ Contract Act 


- Ltd. | 
(1959) AIR 1959 Mad 112-(V 46) = 


fPr. 1] Cal. 357 
only if all the three conditions in Sec- 


tion 16 (1) are found to be proved. 


(Para 35) 

Any buyer who is seeking to invoke 

the protection granted to it by Section 
16 (1) of the Act must allege and prove 
that the three conditions which are ne- 
cessary for its application have in fact 
been satisfied. (Paras 35 & 36) 


(C) Sale of Goods Act (1930), S. 59 — 
Even when a buyer has accepted the 
goods, he is entitled to set up against the 
seller a breach of warranty in diminution 
or extinction of the price or to sue the 
seller for damages for breach of war- 
ranty. But the buyer. cannot treat the 
breach of. condition as a ground for repu- 
l (Para 68) 


(D) Sale of Goods Act (1930), S. 59— 
In a suit by the seller where the buyer 
sets up a breach of warranty and claims 
damages in diminution or extinction of 
the price claimed by the səller by exer- 
cising his right under Section 59 of the 
Act, actual damages have to be proved — 
(1872), S. 72). 
(Obiter). (Para 71) 


Proper measure of damages can be 
assessed only on proof by the buyer of 
the value of the goods which were con- 
tracted to be sought and sold and the 
value of the goods in respect of which a 
breach of warranty is being set up. 

l (Para 71) 
Cases Referred: Chronological Paras 
(1968). 1968-2 All ER 444 = 1968-3 

WLR 110, Henry Kendell and 
Sons v. William Lillico and Sons 
42 


71 Mad LW 757, National Traders 
v. Hindustan Soap Works 
(1956) AIR 1956 Nag 221 (V 43) = 
1956 Nag LJ 399. Mangilal Karwa 
v. Shantibai 67 
(1955) AIR 1955 Mad 481 (V 42) = 
1955-1 Mad LJ 494, M/s. Sha 
Thilokchand Poosaji v. Crystal ” 


and Co. . 66 
(1937) AIR 1937 Mad, 40 (V 24) = 
1937-2 Mad LJ 131, Agha Mirza 
Nasarali Khoyee and Co. v. Gor- 
a Woodroffe and Co. (Madras) 


(1936) AIR 1936 PC 34 (V 23) = 
-1936 All LJ 120, Richard Thorold 
a v. Australian Knitting Mills 


(1932) AIR 1932 Cal 879 (V 19) = 
ILR 59 Cal 928, Andrew Yule and 


Co., In re. 

(1932) AIR 1932 Lah 52 (V 19) = 
32 Pun LR 734, Mithanlal Inder 
Narain v. Suraj Parshad Madan 
Gopal l 69 

‘S. Tibrewal, for Plaintiff; R. L, 

Sinha and A.-N. Das, for Defendant. 

JUDGMENT :— This is an action by 
the plaintiff Bengal Corporation Private 
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Ltd. for the recovery of a sum of 
Rs. 11,399.81 P. as the balance of the price 
of goods sold and delivered. 


2. According to the plaintiff it is 
the sole agent in India of Teikoku Sangyo 
Co. Ltd.. Osaka, Japan who are manufac- 
turers of wire ropes. On the 10th Nov- 
ember, 1962 the defendant, Commissioners 
for the Port of Calcutta, issued invitation 
for tenders in respect of the supply of 
_ wire ropes of various specifications men- 
tioned therein. Pursuant to the invita- 
tion for tender, the plaintiff offered _ to 
supply to the defendant wire ropes of 
the required specifications manufactured 
by its Japanese ‘principals. The salient 
terms of the offer of the plaintiff were, 
inter alia, the following: 


(a) The plaintiff would supply with 
each consignment a manufacturer’s Test 
a at and also a Lloyd’s Certificate, 

(b) The goods would conform to 
B.S.S. ae of 1957, . 


(c) The defendant at its 
would be entitled to have 
dent inspection of the goods, 


(d) The defendant would have the 
goods inspected prior to their shipment. 

3. The offer of the plaintiff was 
accepted by the defendant, Commissioners 
for the Port of Calcutta and the relevant 
orders were issued containing the terms 
ae conditions which have been set out 
above. 


4, Pursuant to the above agree- 
ment the plaintiff between March, 1964 
and April. 1964 supplied diverse quanti- 
ties of wire ropes of a total value of 
Rs. 3,32,898.41 P. It is to be noted at 
this stage that the defendant accepted 
the bulk of the goods without raising any 
dispute. We are only concerned in this 
suit with the supply of.two reels of wire 
ropes which were delivered pursuant to 
two orders being Order No. C 2113/50 and 
Order No. C 2114/50 both dated the 14th 
March, 1963. According to the plaintiff 
the price of the wire ropes supplied pur- 
suant to the above two orders has not 
been paid by the defendant. 


5. At the time of the agreement 
the plaintiff furnished security deposit in 
various instalments amounting to a total 
sum of Rs. 15,000/-. The defendant has 
repaid a sum of Rs. 14,000/- out of the 
security money. The plaintiff in this 
suit claims the balance of security ‘depo- 
sit amounting to Rs. 1,000/-. 


6. According ‘to the written state- 
ment filed by the defendant it was a con- 
dition. of the contract that the plaintiff 
would supply wire ropes of non-rotating 
type of various specifications mentioned 
therein. The defendant was well aware 
that the two reels of wire ropes which 
are the subject-matter of this suit were 
required for use in cranes. According 
to the pleading it was an express or im- 


own costs 
an indepen- 


i A. I. R. i 
plied condition or warranty of the said 
„orders that the wire ropes mentioned 


therein should be of non-rotating type 
and fit for use in cranes. It was further 
an implied condition that the two reels of 


- wire ropes should’ be free from any de- 


fect. rendering them -unfit for use on 
cranes which would. not be apparent on 
reasonable examination of the reels. 

T. According to the defendant the 
plaintiff supplied two reels of wire ropes 
which did not correspond with the agree- 
ment and condition or warranty as to 
quality and fitness. They were not non- 
rotating type wire ropes. The non-rotat- 


‘ing quality of the two reels were not ap- 
parent upon reasonable examination of 


reels and could only be tested on use on 
cranes. The two reels supplied by the 
plaintiff within a week of installation on 
cranes failed while in use on the cranes 
due to formation of bird cage, i.e., inner 
strands coming out of the outer strands, 
nearly at the junction of the operating 
and non-operating portions of the wire 
ropes on the ground. The said defects 
were discovered for the first time during 
routine inspaction of the said wire Topes 
by the cran2 operators of the defendant. 
The defendant duly intimated the defects - 
to the plaitinff by a letter dated the 17th 
August, 1964 and the plaintiff took out 
cut piece samples of the said wire ropes. 

8. It is stated that by reason of the 
aforesaid defects the said two reels of 
wire ropes were worth Rs.. 9,477-33P and 
Rs. 1000/~ less than what they would: have 
been if they had been wire ropes of the 
description and quality in accordance with 
the said agreement condition and war- 
ranty. ‘As there was no stock of wire 
ropes available in the market of the same 
type and ships carrying foodgrains had 
to be continuously unloaded, the defend- ` 
ant was compelled: to use the two reels 
of defective wire ropes. 

9. . The defendant claims that it is 
entitled to set up the breaches of condi- 
tion which they were compelled to treat 
as breaches of warranty against the rlain- 
tiff in diminution or extinction of the 
entire price claimed as and by way of set 
off or counter-claim. - 


10. It is to be observed from the 
pleadings that the defendant does not dis- 
pute that the. amount of the balance of 
price which is’ claimed by the 
plaintiff remains unpaid. The defendant 
does not also dispute that the balance of 
Rs. 1000/- out of the security sete has ` 
not been paid to the plaintiff, The de- 
fendant sets up a claim by way of set off 
on the grounds mentioned in the written 
statement. 

11. The following 
framed at the trial: : 

(1) Did ihe plaintiff supply to the de- 
fendant wire ropes specified in the Order 
No. C of the notes 2113/50 and 2114/50 


issues were 
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dated 14th March, 1963 as alleged in para- 
graphs 5 and 7 of the plaint? 


(2) Was the said wire rope duly kest- 
ed or inspected by or on behalf of the 
defendant before the supply? 


(3) Did the plaintiff at the time of 
placing of the said orders know that the 
defendant required the said wire ropes 
for use on cranes as alleged in paragraph 
4 of the written statement? 

(4) (a) Was it an express or implied 
condition or warranty of the said oiders 
that the said wire ropes should be non- 
rotating type and fit for use on cranes 
as alleged in paragraph 4 of the wr.tten 
statement? 

(4) (b) If so, were the two reels of 
wire ropes supplied by the plaintiff in 
accordance with the condition or war-~ 
ranty? 

(5) Was it an implied condition oz the 
said agreement that the wire ropes skould 
be free from any defect rendering them 
unfit for use on crane which would not 
be apparent on reasonable examinatim of 
the reels as alleged in paragraph 4 ož the 
written statement? 

(6) Did the said wire ropes fail vith- 
fin a week of installation on cranes while 
in use on cranes due to formation of bird 
cage (inner strands coming out of the 
outer strands) as alleged in paragradh 4 
of the written statement? 


(7) Were the alleged defects in the 
said two reels of wire ropes not appcerent 
upon reasonable examination of the reels 
or could only be tested on use on cranes 
as alleged in paragraph 6 of the written 
statement? 

(8) Did the defendant duly accept 
the goods as alleged in paragraph & of 
the plaint? 

(9) Is the defendant entitled te set 
off or counter-claim as alleged in para- 
graph 7 of the written statement; if so, 
for what amount? 

(10) To what relief, if is the 
plaintiff entitled? 


12. Before I deal with the respec- 
tive issues and give my findings thereon 
it would be necessary to dispose of an ob- 
jection on the question of admissibili-y of 
certain documents. These documents 
were tendered on behalf of the plaintiff 
subject to objection by Mr. R. L. Sinha 
appearing on behalf of the defendant. 
The documents are Exts. C, D, F, G, J and 
K. The broad objection that has been 
taken to the admissibility of all <hese 
documents is that the contents of hese 
documents have not been proved. Ac- 
cording to Mr. Sinha, the learned coansel 
for the defendant, the contents of <hese 
documents could only have been proved 
by calling the makers of those docur ents, 
No attempt has, however, been made to 
call the writers of any of the letters 
which are the subject-matter of this con~ 


any, 
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troversy. Hence, it is submitted, that 
these documents should not be allowed 
to be kept on the records cf this suit but 
should be expunged. 

Mr. Tebriwal fcr the plaintiff 
did not seriously dispute the proposition 
of law that the correctness of the con- 
tents of the documents cannot be proved 
except by calling the makers of the docu- 
ments or some person who is competent 
to testify to the correctness of the cona 
tent of a particular document. He, how- 
ever, submitted that for the purpose of 
his client’s case the proof of the exist- 
ence of some of these documents was 
sufficient. This contention will have to 
be dealt with separately with reference 
to the different exhibits. 


14, With regard to manufacturer’s 
Test Certificates and Lloyd's Test Certifi- 
cates it is submitted on kehalf of the 
plaintiff that in paragraph 7 of the plaint 
it has been specifically alleged that these 
Test Certificates were supplied by the 
plaintiff to the defendant along with the 
supply of the goods. In paragraph 6 of 
the written statement it is admitted by 
the defendant that these certificates were 
furnished. It is further stated in the 
written statement that the Test Certifi- 
cates furnished by the plaintiff were for 
break-load test. There is no allegation in 
the written statement that the contents 
of these certificates were not correct. In 
these circumstances, it is submitted that 
the defendant is not entitled now to take 
the stand that the contents of these certifi- 
eates are not’ correct and insist on proof 
of the correctness of the contents of these 
certificates. 

1 Adverting to another aspect of 
this question it is submitted on behalf of 
the plaintiff that the obligation of the 
plaintiff under the contract was to fur- 
nish these test certificates. On the ad- 
mitted facts this obligation of the plain- 
tiff has been discharged. It is now for the 
defendant to allege and prove that the 
certificates which were furnished in terms 
of the agreement of the parties were in- 
correct. In other words, the onus is on the 
defendant to allege and prove that these 
certificates were not correzt. That onus 
has not been discharged by the defendant. 


' 16. In my view this contention on 
behalf of the plaintiff is well-founded. 
On the pleadings there is no - challenge 
that the certificates which were admitted- 
ly supplied by the plaintiff to the defend- 
ant contained any incorrect statement. 
That being the position, the defendant, in 
my view, is not entitled ta raise the ob- 
jection that these Test Certificates were 
not correct and insist on proof of the cor- 
rectness of the contents »f these docu- 
ments. 

17. I make it clear, however, that 
the above finding is confined only to the 
manufacturers Test Certificates and 
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Lloyd’s Test Certificates, viz. Exts. K 
and L. With regard to the other exhibits 
which were tendered subject to objection, 
I am of the view that 
testified as to the correctness of the con- 
tents of those letters and the 
authors of these letters have not 


been called,-the correctness of the con-. 


tents of these letters has not been proved. 
The existence of those letters has, how- 
ever, been proved, in other words, it has 
been established that these letters’ were 
actually written and these exhibits will 
form part of the records only for that 
limited purpose. 

18. . Coming to the issues, the first 
issue to be decided is whether the plain- 


tiff supplied to the defendaht wire ropes. 


in accordance with the orders. Only two 
orders are in dispute in this suit which, 
as I have said, are orders Nos. C 2113/50 
and C 2114/50, both dated the 14th March, 
1963. These are to be found at pages 23 
and 24 of Ext. A. The material portion 
of the description of the wire rope in 
C 2113/50 is as follows:— 

“One reel'ọf 56000 ft. ungalvanized 
wire rope best plough steel, non-spinning 
ordy. lay tensile strength: 100/110 tons 
P. S. doe 2.1/8” circumference x 17/7 
Similarly the material portion of the des- 
cription in C 2114/50 is as follows:— 


“One -reel of 4000 fi. ungalvanized 
best plough steel wire rope. non-spinning 
ae lay, tensile strength 100/110 
P.S.1—2k” cir x 17/7 const. 


19. It was not disputed that so far 
as these wire ropes are concerned,’ the 
expression “non-spinning” is the same as 
"non-rotating”. The only controversy 
with regard to this question is whether 
the wire ropes supplied by the plaintiff 
conform to the  speciiication ` that they 
should be of. the “non-spinning” or “non- 
rotating’ type. There is no other con- 
troversy or grievance with regard to the 
description or quality of the goods which 
‘were supplied. 

As already indicated, it has 
‘been alleged in the written statement in 
paragraph 6 that the two reels of wire 
ropes did not correspond to this parti- 
cular specification and were not “non- 
rotating” type. On a proper reading of 
paragraph 6 of the Written Statement it 
seems to me that the allegation is that as 
a. result of this non-conformity with the 
description of the goods, the reels of 
wire ropes failed while used -on the 
cranes due to the formation of bird cage, 
Z%.e.. inner strands coming out of the outer 
strands. : 

21. In my view, this controversy 
Ns really clinched by the two answers to 
questions which was asked of Mr. Sankar 
Das Mitra, the only witness on behalf of 
the defendant, Q. 171 and Q. 172 are as 
follows:— a 


as no one has. 


A.I. R. 


“Q. 171. To Court: Combination of 
strands will give you an idea as to 
whether it is of rotating type or non- 
rotating type and that can be ascertained 


by visual inspection?/Yes. 


Q. 172. To Counsel: What is the dif- 
ference so far as the wire rope of a rotat- 
ing type is concerned and wire rope of 
non-rotating type is concerned?/17/7 con- 
struction is a non-rotating type and 6/37 
is a rotating type.” 


It is to be observed that the contract for 
both the reels provide that they would 
be of 17x17 construction. There is no 
dispute that the goods supplied by the 
plaintiff did correspond to this specifica- 
tion and were in fact of 17x7 construc- 
tion. In fact, both parties have through- 
out proceeded on the basis that the wire 
ropes were of 17 x 7 construction. - If that 
is so. it would be non-rotating type ac- 
cording to the evidence of the defendant’s 
own witness Mitra. No other witness 
has even: suggested that a wire rope 
having 17x7 construction could be of 
any other type than non-rotating. That 
being the position, it must be held that 


‘the only grievance of the defendant with 


regard to the wire ropes not conforming 
to the specifications in the contract fails 
on the evidence of the defendant’s own 
witness. .Issue No. 1 must, therefore, be 
answered in-the affirmative. 


22. The next issue is whether the 
wire ropes were duly tested or inspected 
by or on behalf of the defendant before 
their supply. The tender which was sub- 
mitted by the plaintiff and which is to 
be found at page 4 of Ext. A contain a 
clause as: to inspection in the following 
terms: 

“Independent inspection is acceptable 
to our principals the cost of which shall 
be to your account.” - 

In the conditions of the tender which was 
invited by the defendant clause (3) pro- 
vides as follows: 

“Samples, if required, are to be 

marked and labelled so as to correspond 
with the times in the tender and sent to 
the Controller of Stores’ Office so as to 
arrive there simultaneously with the 
tender.” 
According to the evidence of Paban Guha 
on behalf of the plaintiff samples were 
submitted by the plaintiff company to. 
the Port Commissioners along with the 
tender (Qa. 22-27). Guha further says 
that the Port Commissioners nominated 
Lloyds Register of Shipping to inspect the 
goods (Q. 34). This part of the plaintiff’s 
case has not been contradicted by any 
evidence on behalf of the defendant 
either oral. or documentary. In this state 
of the evidence it must be concluded that 
the wire rope was inspected on behalf of 
the defendant before their supply. 


It is clear from the certificate 


23. 
furnished by Lloyds Register of Shipping 
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that these wire ropes corresponded to the 
specifications laid down in British Stand- 
ard Specification 302/621 of . 1957. The 
British Standard Specification 302 and 
621 of 1957 with regard to wire ropes for 
cranes and excavators and general ergi- 
neering purposes were tendered and 
marked as exhibit. by consent of parties, 
formal proof being dispensed with. From 
a perusal of the specifications it is found 
that various tests have been prescrided 
with regard to the construction, strength, 
size, weight. lay, material, galvanizng, 
tensile strength etc. Since the goods were 
found to conform to the British Standard 
Specifications it must be presumed .that 
all these tests had been carried out prior 
to the certificate being issued by Liyods 
Register of Shipping. In that view of 
the matter, it must also be held that the 
wire rope was duly tested on behalf of 


the defendant before their supply. Issue’ 


No. 2 is answered accordingly. 


24, Mr. Tibrewal for the plairtiff 
drew my attention in this connection to 
Regulation 30 of Indian Dock Labourers 
Regulations, 1948 which have been framed 
under Section 5 of the Indian Dock La- 
bourers Act, 1934. Regulation 30 (1), 
inter alia; provides as follows:— 

“No rope shall be used in hoisting or 
lowering unless— 

(a) it is of suitable quality and free 
from patent defect; and 

) in the case of wire rope, it ñas 
been examined and tested by competent 
persons in the manner set out in Se- 
dule 2.” 


It was submitted that Régulation 30 casts 
a statutory obligation upon the Port au- 
thorities to test every piece of rope before 
their use in hoisting or lowering whz:ch, 
in other words, means before use in 
cranes. From that I was invited to pre- 
sume that the law must nave been ccm- 
plied with and that the Port Commnais- 
Sioners must have tested these ropes 2e- 
fore hoisting or lowering. 

25. In my view. this statutory 
provision does not throw any light on the 
facts to be decided under Issue No. 2: 
What I am called upon tc decide is wie- 
ther the wire ropes were tested before 
their supply. What Regulation 30 of the 
Dock Regulations provides is that they 
must be tested before actually hoisting 
or lowering the cranes. Therefore, # I 
presume that this statutory obligation 
must have been discharged by the Fort 
authorities, it would not establish wie- 
ther these wire ropes were tested before 
they were supplied to the defendant by 
the plaintiff. 

26. The next issue is whether the 
plaintiff, at the time the orders were 
placed, knew that the deZendants requir- 
ed the wire ropes for use on cranes. It 
fis nobody’s case that there was any 2x- 
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press communication of the purpose for 
which these wire ropes were to be used 
from the defendant to the plaintiff. In 
fact, all the documents with regard to 
the contract, namely, the invitations to 
tender, the tender and the orders appear 
to be silent on the purpose for which the 
Port Commissioners required these wire 
ropes. Mr. Sinha, however, strongly re- 
lies on that clause in the order at pages 
23 and 24 of Ext. A which provides that 
the test certificate from the manufactur- 
ers must.be, inter alia, under Regulation 
30 (1) (b) of the Dock Regulations of 1948. 
This Regulation 30 (1) (b), as has already 
been indicated, deals with the testing of 
wire ropes before “hoisting or lowering”. 
This “hoisting or lowering” can only be 
in connection with the use on cranes. 
Since the plaintiff knew that the manu- 
facturers had to provide a certificate in 
compliance with this Regulation 30 (1) (b) 
of the Dock Regulations and such a certi- 
ficate was in fact supplied, the plaintiff 
must be held to have the knowledge th: 
these wire ropes were needed for use on 
cranes. 

27. In my view this contention of 
Mr. Sinha is of substance. It is clear 
from the orders that the manufacturers 
had to furnish a certificate In compliance 
with Regulation 30 (1) (b) of the Dock 
Regulations, such a certificate can only 
have relevance for the purpose of hoist- 
ing or lowering” with the kelp of ropes. 


- Such hoisting and lowering with the help 


of wire ropes can only be on cranes. 
Therefore in my view the plaintiff must 
be held to have been imputed with the 
knowledge that these wire ropes were 
required for use on cranes in the facts 
and circumstances of the case. ` 


28. Issue No. 3 is, therefore, an=- 
swered in the affirmative. i 


29. Issue No. 4 is whether it.was 
an expressed or implied condition or war- 
ranty that the wire ropes should be non- 
rotating type and fit for us® on cranes 
and if so were the wire ropes supplied in 
accordance with such condition or war- 
ranty. As is clear from the jJanguage of 
the issue this involves an investigation 
as to two different warranties, viz., war- 
ranty as to the wire ropes being of the 
non-rotating type and a further warranty 
as to fitness for use on cranes. These will 
have to be investigated separately. 


30. With regard to the warranty 
that the wire ropes should be non-rotat- 
ing type it is not necessary to find out 
any implied condition or warranty. As 
I have already said the contract express- 
ly provides that the wire ropes should be 
of the “non-spinning” type which is the 
same as non-rotating type. With regard 
to this part of Issue No. 4 (a) I therefore 
hold that there was an expressed war- 
ranty that the wire ropes should be non- 
rotating type. aa 
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31. With regard to this part of 
Issue No. 4 (b) it must be held as I have 
discussed earlier that on the evidence of 
defendant’s own witnesses the goods were 
‘of the non-rotating type. As such the 
wire ropes supplied by the plaintiff were 
in accordance with this express warranty 
that they would be of the non-rotating 
type. 

32. With regard to the other part 
of Issue No. 4 (a) viz., whether there was 
an express or implied condition or war- 
ranty that the wire ropes should: be fit 
for use on cranes it would be necessary 
to embark on a wider enquiry in the 
field of law of sale of goods and its ap- 
plication with regard to the facts, of the 
present case, 

As I have already observed 
there is no reference in any of the con- 
tract documents as to what was the pur- 
pose for which the defendant required 
these wire ropes. There is no express 
mention anywhere in these documents 
that these wire ropes were’ needed for 
use on cranes, As such the question of 
there being an express warranty that the 
wire ropes would be ‘fit for use on cranes 
does not arise. The next question is: 
was there an implied condition or war- 
ranty to this effect? 

34. Mr. R. L. Sinha for the de- 
fendant in this connection relies on Sec- 
tion 16 (1) of the Sale of Goods Act, 1930 
(hereinafter referred to as the Act). Sec- 
tion = (1) of the Act is on the following 


“Subject to the provisions of this Act 
and of any other law for the time being 
in force, there is no implied warranty or 
condition as to the quality or fitness for 
any particular purpose of goods supplied 
under a contract of sale, except as 
follows:— 

(1) Where the buyer, expressly or by 
implication, makes known to the seller 
the particular purpose for which the 
goods are required, so as to show that 
the buyer relies on the seller’s skill or 
judgment, and the goods are of a des- 
cription which it is in the course of the 
seller’s business to supply (whether he is 
the manufacturer or producer or not). 
there is an implied condition that the 
goods shall be reasonably fit for such pur- 
pose 

Provided that. In the case of a con- 
tract for the sale of a specified article 
under its patent or other trade name, 
there is no implied condition as to its 
fitness for any particular purpose.” 

35. This sub-section (1) of Sec- 
tion 16 of the Act, as it well-known, en~ 
grafts an exception on the general maxim 
caveat emptor. It is also clear on an ana- 
lysis of Section 16 (1) that three condi- 
tions have to be satisfied before a buyer 
can invoke-the implied condition that the 
goods supplied shall be reasonably fit for 
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a particular purpose, The . three condi» 
tions are as follows: 

(a) The buyer, expressly or by impli- 
cation, makes known to the seller the 
particular purpose for which the goods 
are required. 

b) This “making known” to the 
seller of the purpose would show that the 
buyer relies on the seller’s skill or judg~ 
ment. 

(c) The goods are of a description _ 
which it is in the course of the seller’s 
business to supply. 


This question as to the applicability 
of Section 16 (1) of the Act therefore in- 
volves an investigation into a mixed ques- 
tion of law and fact. In other words, the 
Court has to find as a fact whether these; . 
three conditions which I have set out 
above for the applicability of Section 16 
(1) are satisfied. If they are satisfied, 


“the Court is to draw the conclusion that 


in law it amounts to “implied warranty” 
as provided in that sub-section. 


36. From this, it necessarily fol- 
lows that any buyer who is seeking to in- 
voke the protection granted to it by Sec- 
tion 16 (1) of the Act must allege and 
prove that the three conditions which are 
necessary for its application have in fact 
been satisfied. It is now necessary to 
ascertain whether these facts have been 
alleged and proved by the buyer who is 
the defendant in the facts and circum- 
stances of this particular case. 


37. Turning to the written state- 
ment it is found that the defendant alle- 
ges in paragraph 4 that the plaintiff 
well knew that the defendant required 
the wire ropes for use in cranes. This is 
undoubtedly sufficient pleading the first 
condition. There is however no pleading 
that the buyer made known to the seller 
the purpose for which the goods were 
required so as to show. that the buyer 
relied on the seller’s skill or judgment. 
There is no pleading that the goods -are 
of a description which it is in the course 
of the seller’s business to supply. Turn- 
ing to the oral and documentary evidence 
it is found that there is no evidence that 
the buyer relied on the seller’s skill or 
judgment or that the goods were of a des- 
cription which was in the course of the 
plaintiffs business to supply. 


38. Mr. Tibrewal for the plaintiff 
submits that on the evidence it should 
be held that.the buyer did not rely on 
the seller’s skill or judgment. With re- 
ference to the invitation for tender, it 
was pointed out that even the country of 
manufacture was not indicated but the 
tenderer was invited to state the maker’s 
mame, brand, quality and country of 
manufacture. The contract provided for 
the supply of samples of the goods. It 
further provided that a manufacturer’s 


-certificate would have to be furnished 
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along with the goods. The contract fur- 
ther provides for independent inspeczion 
which was in fact carried out by Llo-yd’s 
Register of Shipping as the nominee of 
the buyer. All these facts, according to 
the plaintiff, would go to show that the 
buyer had guarded and protected itself 
in all possible ways at ali stages. There- 
fore, there was no reliance by the buyer 
on the seller’s skill and judgment. 


«39. If I had to decide this ques- 
tion on merits I would have no hesitation 
in accepting the plaintiffs contentior. as 
of substance. In my view, however, this 
question does not really fall for cons.de- 
ration on merits. As I have indicated 
if the defendant in this case seeks to 
rely on the provisions of Section 16 (1) 
of the Act it is for the defendant to 
allege that the three conditions for the 
applicability of that provisions exist in 
fact. It is then for the defendant to 
prove those facts. In the present case 
except for the pleading of the first con- 
dition there is no pleading of the other 
conditions necessary for the applicability 
of Section 16 (1) of the Act. In these 
circumstances, the defendant in my view 
is not entitled to rely on the provisions 
of Section 16 (1) of the Act. Mr. Sinha 
referred to a decision of the Judicial 
Committee in a case which went up from 
Australia. That is the case of Rickard 
Thorold Grant v. Australian Knitting Mills 
Ltd., ATR 1936 PC 34. Section 14 of the 
South Australia Sale of Goods Act (1395) 
is in pari materia with Section 16 of our 
Act. It was held by Lord Wright celi- 
vering the opinion of the Judicial Com- 
mittee that the first exception to Sec. 14 
of the South Australian Act, if its te-ms 
are satisfied, entitles the buyer to bene- 
fits of an implied condition that the gcods 
are reasonably fit for . the purpose for 
which the goods are supplied. but cnly 
if that purpose is made known to the 
seller “so as to show that the buyer re- 
lies on the seller’s skill or judgment”. 
‘It is clear”, observed Lord Wright at 
page 40 of the report “that the reliance 
must be brought home to the mind of the 
seller, expressly or.by implication. The 
reliance will seldom .be express, it will 
usually arise by implication from the zir- 
cumstances: thus to take a case like that 
in question of a purchase from a retaéler 
the reliance will be in general inferred 
from the fact that a buyer goes to the 
shop in the confidence that the tradesman 
has selected his stock with his skill and 
judgment; the retailer need know notking 
about the process of manufacture; it is 
immaterial whether he oe manufacturer 
or not.” 

40. On the strength of this pass- 
age it was submitted on behalf of the 
defendant that although the plaintiff may 
be unaware of the process of manufac- 
ture or of any manufacturing defect he 
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would nevertheless be liable for a breach 
of implied condition. As I have already 
held that on the pleadings and the evi- 
dence the defendant is not entitled to in- 
voke the provisions of Section 16 (1) of 
the Act. In that view of the matter this 
contention could not be dealt with in any 
greater detail. 


41. Mr. Sinha next fell back upon 
Section 16 (2) of the Act which is in the 
following term: 


“16 (2): Where goods are bought by 
description from a seller who deals in 
goods of that description (whether r.e is 
the manufacturer or producer or not) 
there is an: implied condition that the 
goods shall be of merchanteble quality: 


Provided that if the buyer has exa- 
mined the goods, there shall be no im- 
plied condition as regards defects which 
ae examination ought 1 have reveal- 
e 


According to Mr. Sinha since the goods 
were admittedly bought by description 
and the seller dealt with the goods that 
description, his client is enzitled to in- 
voke the implied condition that the zoods 
shall be of merchantable quality. It was 
further argued that, on the facts, it should 
be held that the goods which were sup- 
plied were not of “merchantable qualit 
and as such there has been a breach of an 
implied condition which the defendant 
was compelled to set up as a breach of 
warranty. Consequently the defendent is 
entitled to set up the claim he has made 
in diminution or extinction of the price 
according to the provisions of Section 59 
of the Act. 


42, A number of authorities were 
cited by both parties as to what was the 
exact legal connotation of ‘“tmercharrtable 
quality”. Mr. Sinha relied on a decision 
of a Division Bench of the Madras High 
Court in the case of National Traders v. 
Hindustan Soap Works, AIR 1959 Mad 
112. Reference was also made to another 
decision of the Madras High Court in the 
case of Agha Mirza Nasaralij Khoyee & 
Co. v. Gordon Woodroffe & Co., AIR 1937 
Mad 40. Mr. Tebriwal on the other 
hand relied on a passage in the well- 
known. Judicial Dictionary “Words and 
Phrases judicially defined” edited b7 Sir 
Ronald Burrows (Second Edition, Vol. ITT) 
at page 249. Reference was also made 
to a recent House of Lord’s decision in 
the case of Henry Kendall & Sons v. 
William Lillico & Sons Ltd., (1968) 2 All 
ER 444. -This decision is an unusually 
long one running over 50 pages oz the 
report and contains. an authoritative and 
exhaustive review. and discussion of the 
entire case law on the subject of “mer- 
chantable quality.” 


I have Day noticed these 


, authorities but I do not propose to dis- 


cuss them in detail or: express any opin- 
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“on because, in my view, the main part 
of Section 16 (2) of the Act is not attract- 
.ed in the facts of the present case. As I 
have already held, the buyer through its 
representatives had examined the goods 
prior to the delivery thereof. That being 
the actual position, this.is a case which 
comes under the proviso to Section 16 (2) 


cf the Act. In other words the only ques- . 
tion is: Is there any defect in the goods 


which would not have been revealed on 
such examination? To put it in a diffe- 
rent way, was there any “latent defect” 
gs it is called in the goods supplied by the 
plaintiff? But this question’ will have to 
be considered under a different issue. 


44, In these circumstances it must 
be held that the defendant is not entitled 
to invoke the implied condition of “mer- 
is quality” for the reasons. given 

ove. 


45. ` Issues Nos. 5, 6, and 7 may 
be conveniently taken up together. On 
this part of the case it has been submitted 
on behalf of the defendant that there was 
E manufacturing defect in the two reels 
cf wire ropes which were supplied by the 
plaintiff. It has further been submitted 
that this manufacturing defect is a 
“latent defect” which would not be ap- 
parent on reasonable examination of the 
reels. 
ant seeks the aid of the proviso to S.-16 
' 2) of the Act. 


46. Mr. Tebriwal | submitted. that 
there was no allegation of any particular 
manufacturing defect in the written 
statement. The only grievance which is 
made in paragraph 6 of the written state- 
ment is, as I. have already observed; that 
the two reels of wire ropes were not non- 
rotating type and, as such, they did not 
eonform to the specifications in the con- 
dract. The formation of the bird cage 
‘the inner strands coming out of the 
euter strands), on a proper reading of the 
written statement in my opinion is mere- 
Ty the effect or consequence of the above 
non-conformity. with the contract specifi- 
eations. It is not an independent defect 
alleged in the written statement. In that 
state of affairs, the only question that 
=alls for consideration is whether the 
wire ropes supplied were of the non- 
-otating type as required. by the contract. 
Z have already held under issue No. 1, 
-hey were of the non-rotating type as 
~hey fulfilled the necessary constructional 
~equirements namely, 17x7. This is also 
admitted by the witness for the defendant. 


47. ` It is further submitted on þe- 
‘half of the plaintiff that there was no 
allegation of any “latent defect” in the 
wire ropes supplied and, as 
question did not really arise for conside- 
zation. It must be said, however, that 
-he defendant has in the written state- 
ment. stated that the alleged breach of 


In the circumstances the defend- . 


. this stage. 


such, this- 


A.I. R. 


condition by the plaintif was such as 
could not be revealed by reasonable exa-~ 
mination of.the goods. In my view, the 
defendant is entitled to urge this conten- 
tion which will have to be decided on 
merits. 

- 48, On the state ‘of the oral and 
documentary evidence, it would be rea- 
sonable, in my view, to come to the con- 
clusion that the wire ropes supplied did 


reveal a defect at a certain point of time . 


after it was used. The defendant’s - wit- 
ness has in answer to questions 54 to 59 
given evidence of the nature of the de- 
fect in the wire rope. It is to be noticed, 
however, that he does not speak of any 
manufacturing defect in this part of his 
evidence. In cross-examination in answer 
to Qa. 325 to 331 Mitra has fairly admit- 
ted that he is not competent , to speak 
about any manufacturing défect. 


49, Coming: ta the evidence of the 


- plaintiffs own witness it is to be noticed 


that he does speak of a deformation for 
which he has a different explanation. 
Q. 198 of the evidence of Paban Guha is 
as follows:— 

“So, you see there has 
deformation in the wire rope 
Yes, I have already stated that that was 
due to.the chisels used and for which we 
were saying that it was mishandled. R 

195 may also be noticed -in this con= 
nection: 

' “Therefore, the inner strand has 
come out of the outer strand. it is quite 
clear from your letter?/What I'mean to 
say is this that that was due to- use of 
the wire ropes, but when these were 
shown to us we found that two wire ropes 
placed side by side were hammered with 
the help of chisels and due to that there 
was twisting, but no inner strand ‘had 
actually come out.” 


50. The documentary evidence in 
this connection may also be noticed at 
On the 19th June, 1964, the 
plaintiffs witness Mitra, who was an 
Engineer-in-Charge, Dockyard, sent a re- 
port to the Inspecting Engineer wherein it 
was stated that on a particular crane at 
the Garden Reach Jetty the hoist wire- 
rope had to be replaced. thrice, that is, on 
30-3-64, 7-5-64 and 13-6-64, due to forma- 
tion of birdcage on the rope, 


51. Thereafter on the 17th Au- 
gust, 1964, a letter was written by the 
defendant to the plaintiff. -The letter set 
out what purports to be an extract from 
a report submitted by the Commission- 
ers, Executive Mechanical Engineer (Hal- 
dia) deputed to investigate into the re- 


been some 


“ported defect of the wire ropes supplied 


by the’ plaintiff. This report inter alia 
states as follows:— 


“The damaged rope sampes show 
that the inner strands have stretched 
too far on loading during operation and 


supplied?/. 


fi 
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have come out of the outer strands form- 
ing a birdcage.” 

A similar letter was addressed to the 
plaintiff by the defendant on the 28th 
October, 1964 and is to be found at page 
79 of Ext. A. That letter again set out 
what purports to be a report of the Chief 


Mechanical Engineer, containing, inter 
alia, the following observations: 
“The defect is ascribed due to a 


fault in manufacture «although the rope 
might have complied wth the provisions 
of the British Standard ‘Specification from 
strength point of view.’ 

The letter in its last paragraph stafed as 
follows:— 

“In view of what has been 
above it is crystal clear that the failure 
is not due to any mishandling of wire 
ropes as presumed by your principals 
but is due.to inherent manufacturing de- 
fect. Will you, therefore, please taxe up 
the matter with your principals for fur- 
ther investigation and advice the ouzcome 
at an early date.” 

It will be noticed that the expression 
“manufacturing defect” is being used for 
the first time in this letter. l 

52. On the 6th November: 1964, 
the plaintiff wrote a letter to the Con- 
troller of Stores of the defendant. The 
third paragraph of the letter is as follows: 

“During our discussions on 28th Oc- 
tober, 1964, you had given us‘'to under- 
stand that the entire quantity of the two 
sizes of wire ropes supplied to you have 
been consumed although those were found 
to be defective during the very first ope- 
ration. If the entire quantity had not 
been used up arrangement could have 


been made for inspection of the same by 


the suppliers “and replacement, if found 
necessary.’ . 
53. This letter, in my view, is a 
tacit recognition on the part of the lain- 
tiff that there was some defect in the 
wire ropes supplied. To the same effect 
is a paragraph. in a letier. dated the 23rd 
December, 1964, which is to be found at 
page 78 of Ext. A. In this letter the 
plaintiff, inter alia, states as follows:— 


“As advised to you earlier kindly 
arrange to return the defective wire ropes 
mentioned in your letter No. T/2226/32-63/ 
MS dated 17th August. 1964 and subse- 
quent letters so that we may arrarge to 
return the same to the manufac-urers 
and arrange for replacement of the same.’ 
The last letter to be noticed on this point 


is dated 18th January, 1965 written by ` 


the plaintiff to the Controller of Stores of 
the defendant. The second paragraph of 
the letter is as follows:— 

“From the samples of damaged wire 
ropes 2.1/8” x 2.1/4” cir. sent to us which 
were shown to you subsequently, if was 
evident that no wires of the ropes have 
shaped at any spot, but the outer strands 


stated i 


Bengal Corporation v. Commrs. for the Port of Calcutta [Prs. 51-57] Cal. 365 


had given way from the inner strands, 
perhaps due to some miskandling.” 

On the basis of this documentary evi~ 
dence I am of the view that the wire 
ropes did develop a defect. 


54. But the questicn that natural- 
ly arises is as to what was the cause of 
this: defect, The plaintiff in its letters 
has been contending that the defect is 
due to mishandling. It is the defendant’s 
contention in the correspcndences that it 
is a manufacturing defect. Can this lis 
be resolved on the state of the evidence 
before me? Mr. Tibrewal for the plain- 
tiff submitted that the allegation of manu- 
facturing defect in the letters of the 
defendant are really based on the two 
reports of the Executive Mechanical En- 
gineer (Haldia) and the Chief Mechanical 
Engineer of the defendant. None of these 
two gentlemen chose to come be- 
fore me and give evidence. No explana- 
tion has been suggested bv the defendant 
as to why these Engineers were not call- 
ed to depose to their specialised and per- 
haps expert knowledge on the nature of 
the defect. That being sc, there is no 


evidence before me of any manufacturing 


defect. The allegations ccntained in the 
letters ‘written by the Commissioners are 
really based on the hearsay documentary 
evidence of these Engineers. 


- 55, In my view this contention of 

Mr. Tibrewal is sound. As I have said 
there is no specific allegation of any 
manufacturing defect in the written state- 
ment of the defendant. The letters are 
based on the reports of certain gentlemen 
who have not been called to give evi- 
dence before. me. Even Mr. Mitra. does 
not use the expression ‘manufacturing 
defect” in his examination-in-chief, In 
his cross-examination he frankly admits 
that he is not capable of deposing as to 
any manufacturing defect. 
56. _. On the other hand, it has been 
suggested in the cross-examination of 
Mitra that the formation of birdcage 
could be the result of various types of 
mishandling and various components of. 
the crane and the pulley not working 
properly. In question 193 Mitra admits 
that the life of a wire rope depends on 
its proper handling. ‘In Q. 194 he further 
admits that if the wire rope is not pro~ 
perly handled kinks may be formed in 
the rope. Various other questions on this 
aspect of the matter are to be found in 
Qa. 195 to 216.. The upshot of this evi- 
dence is a frank admission by Mitra thaf 
there could be several reasons in connec- 
tion with handling and operation of the 
wire. ropes in the crane which could re~ 
sult in the defect that is alleged by the 
defendant. 

57. Mr. Tibrewal sought to argue 
that it was for the defendant to establish 
that all the components ož the crane and 
the pulley and the other connected in- 
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struments were working properly. It 
was submitted that this was a matter 
within the special knowledge of the de- 
fendant. It is not necessary for me to 
express any opinion on this contention. 
It is because in my view the onus was 
entirely on the defendant to establish 
that there was a manufacturing defect in 
the wire ropes and that onus has not been 
discharged. It is to be remembered that 
samples of these goods were provided 
along with the tender. The defendant 
nominated Lloyd’s Register of Shipping 
for prior inspection of the goods before 
delivery. Such inspection was allowed. 
The contract provided for the furnishing 
of manufacturing certificates. This re- 
quirement was duly complied with. The 
manufacturer’s certificate was accepted by 
the defendant without demur. Lloyd's 
Test Certificate shows that the goods cor- 
responded to the British Standard Specifi- 
cation which as I have already stated, 
prescribes almost all conceivable types of 
test of a wire rope. The : goods. were 
kept in the godown of the defendant for 
a period of three weeks before their use 
commenced. 
to any defect at this stage. It is on evi- 
dence, with reference to the stock ledger 
of the defendant. that for the first five 
weeks of its use the wire rope did not 
develope any trouble. 


58. In that state of affairs it was, 


in my view, clearly the duty of the de-` 


fendant to establish before this Court 
with satisfactory evidence that the forma~ 
tion of the birdcage was due to a manu- 
fecturing defect. If the formation of the 
irdeage is merely the consequence of 
the breach alleged in the written state- 
ment, namely, the wires not being of the 
non-rotating type, then since I have 
held that the wires were of the non- 
rotating type, no other’ question need 


really arise. But even assuming that in 


spite of the pleadings the defendant was 
entitled to set up a case of a manufactur- 
ing defect in the wire ropes and also the 
-ase that the defects were ‘latent’ in the 
sense that they could not have been de- 
tected by reasonable examination prior to 
or after delivery, I have no hesitation in 
, holding that, on the evidence before me, 
that case has not been proved. 

59. Since I have come to the con- 
clusion that the defendant has failed to 
prove that there was any manufacturing 
defect in the wire rope. the question as 
to whether the defects were “latent de- 
fect” so as to attract the applicability of 
the proviso to Section 16 (2) of the Act, 
does not really fall for consideration. 
Certain authorities were cited on both 
sides on the meaning of the expression 
latent defect’, In the view that I have 
taken, it is not necessary to deal with the 
authorities. This somewhat intricate 
question in the law of Sale of Goods may 


There was no complaint as , 


A. I. R. 


be left for consideration on an appropri- - 
ate future occasion. 


60. In view of the above observa-« 
tion issue No. 5 must be answered in the 
negative, 


61. With regard to Issue No. 6 I 
have said that the wire ropes developed 
a defect long after a week of its installa- 
tion. I am of the’ opinion that there was 
a formation of birdcage, i.e., inner strand 
coming out of the outer strand. 


62. Issue No. 7 must be answered 
in the negative in view of what has been 
stated earlier. 

63. Issue No. 8 relates to the ques- 
tion as to whether the defendant duly 
accepted the goods.. The argument of the 
plaintiff on this issue is really based on 


' Section 42 of the Act, which may be 


noticed at this stage. . 
“Section 42 — The: buyer is deemed . 
to have accepted the goods when he inti« 
mates to the seller that he has accepted 
them or when the goods have been deli- 
vered to him and he does any act in rela~ 
tion to them which is inconsistent with 
the ownership of the seller or when after 
the lapse of a reasonable time he retains 
the goods without intimating to the 
seller that he has rejected them.” 
It is submitted on behalf of the plaintiff 
that all the conditions laid down in Sec~ 
tion 42 of the Act have been fulfilled and 
as such it should be held that the defend- 
ant has duly accepted the goods. In my 
view this contention on behalf of the 
plaintiff should be accepted. It is nos 
bedy’s case that there was any protest 
with regard to the quality of the goods 
at the time. of delivery. It was pointed 
out that- the goods were kept in the go~ 
down of the Port Commissioners | for at 
least three weeks prior to its actual use. 
The goods were delivered on the 3rd and 
4th March, 1964 and the first use from 
the crane of the defendant on the 30th 
March, 1964. This is the evidence of 
Mitra for the defendant, that is also the 
evidence of the stock ledger’ book of the 
defendant. This should be held to be “a 
reasonable time” for the retention of the 
goods without intimating to the seller 
that the buyer has rejected them. In fact, 
the first intimation of any alleged defect 
of the goods is contained in the letter of 
the 17th August. 1964 which is nearly 
five and half months after the delivery 
of the goods. With regard to the exercise 
of an act of ownership it was righty 


‘submitted that the goods were kept in 


the godown of the defendant. They were 
cut into pieces and fitted on the cranes. 
All these are acts which are inconsistent 
with the ownership of the seller. 

64, It must be said that Mr. R. L, 
Sinha for the defendant did not seriously 
contest the position that the buyer had 
accepted the goods, In fact, his argument 
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is really based on this fact since the buy- 


er’s own case is that he has been corpell< 


ed to treat the breach of an allegec con- 
dition as a breach of warranty. Having 
regard to this fact I hold that the Issue 
No. 8 must be answered in the aftirma- 
tive. 

65. Mr. Tibrewal in this ccnnec- 
tion sought to advance an extreme con- 
tention that after the buyer has accepted 
the goods he is precluded from setting up 
the breach of warranty and claim dama-~ 
ges on the basis thereof. It was submit- 
ted that the goods may be accepted condi- 
tionally or unconditionally at the time of 
delivery. Unless there is a conditional 
acceptance and that at the time of deli- 
very and not later it is not open to the 
buyer to set up the plea of a breach of 
condition or a breach of warranty de- 
pending on the circumstance of the case, 


66. Reliance was placed by Mr. 
Tibrewal in this connection on a decision 
of the Madras High Court in the case of 
M/s. Sha Thilokchand Poosaji v. Czystal 
and Co., ATR 1955 Mad 481. Reference 
was invited to paragraph 14 of the report 
which deals with this question but I do 
not find that there is any proposition laid 
down that unless the goods are condition- 
ally accepted by the buyer he is preclud- 
ed from setting up a breach of warranty 
a-ter the delivery of the goods. 


67. Reliance was also placed on a 
decision of the Nagpur High Court in the 
case of Mangilal Karwa v. Shantibei, re- 
ported in AIR 1956 Nag 221. At þara- 
graph 11 of the report the learned Judge 
observed as follows: 

“The question whether the defendant 
purchaser had an option to reject the 
goods because what he bargained foz was 
Masur and not some rotton stinking stuff 
which was once masur of that -7ear’s 
harvest does not arise for consideration in 
this case. For, even if there be a Ereach 
of a condition the defendant by taking 
delivery has, under Section 13 of the 
Act, elected to treat it as a breach of 
warranty which under Section 59 entitles 
him to diminution or extinction cf the 
price. 

It is settled law that even after the 

goods have been delivered into the actual 
possession of the buyer, the performance 
of the seller’s duties may still be incom- 
plete by reason of the breach of some of 
the conditions or warranties — express or 
implied — whether as to the title or, 
quality, or fitness to which he has bound 
himself by the contract. (Benjamin on 
Sale p. 984)’. 
I do not see how these authorities ere of 
any assistance to Mr. Tibrewal in sup- 
port of the proposition that he has ad- 
vanced before me. This decision does 
not mention any point of time at which 
the complaint as to breach of warranty 
has to be made, 
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68. The complete answer to Mr. 
Tibrewal’s contention, in my view, is 
provided by Section 59 of the Act which 
clearly postulates that even when a buyer; 
has accepted the goods, he is entitled to 
set up against the seller a breach of war- 
ranty in diminution or extinction of the 
price or to sue the seller for damages for 
breach of warranty. The only handicap, 
of such a buyer who has accepted the 
goods is that he is precluded from treat- 
ing the breach of a condition as a ground 
for repudiating the contrazt. He is com- 
pelled to treat the breach of a condition 
as a breach of warranty and seek his 
remedies as provided for in Section 59 of 
the Act. j 


69. On the question of what is a 
reasonable time for examination of the 
goods Mr. Tibrewal relied on two deci- 
sions. One is a decision of the Lahore 
High Court in the case of Mithan Lal 
Inder Narain v. Suraj Parshad Madan 
Gopal, AIR 1932 Lah 52. The other is a 
decision of the Caleutta High Court in the 
case of Re: Andrew Yule & Co. (Ameer 
Ali J.), in AIR 1932 Cal 879. As I have 
already held that the defandant had a 
reasonable time for insp2ction of the 
goods during which he retained them 
without intimation to the seller, it is not 
necessary, in my view, to deal with these 
authorities. 

70. Issue No. 9 deals with the 
question as to whether the defendant is 
entitled to set up or counter-claim as 
alleged in the written statement and, if 
so, for what amount. For the reasons 
given above it must be held that the de- 
fendant is not entitled to set up or coun- 
ter-claim any amount. The issue No. 9 
is. therefore, answered in the negative. 


71. Before I conclude it will nof 
be inappropriate to deal with a question 
raised by Mr. Tibrewal as to what is the 
measure and the proof of damages in a 
suit of this description. The legal posi- 
tion on this question is well established. 
In a suit by the seller where the buyer 
sets up a breach of warranty and claims 
damages in diminution or extinction of 
the price claimed by the seller by exer- 
cising his right under Section 59 of the 
Act, actual damages have to be proved. 
The measure of damages again is really 
not different from the measure adopted 
in the law of contract. Im assessing the 
damages which the buyer would be en- 
titled to under Section 59 of the Act, two 
things have to be found out. The first 
conclusion that the Court has to arrive 
at is what is the value or price of the 
goods which were contracted. to be 
bought and sold. The Court has further 
to find out as to what is the value or 
price of the goods in respect of which a 
breach of warranty is being set up. Hav- 
ing done so, the Court has to deduct the 
second figure from the first and the differ- 
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ence would be the measure of damages 
which the buyer is entitled to in diminu- 
tion or extinction of the price claimed by 
the seller, 


72. It was submitted that in this 
case there was no evidence of the amount 
which represents the difference between 
the two values or prices which I have 
mentioned above. This contention is well 
founded.. 


73. In my view, the defendant has 
entirely failed to establish as to what is 
the shortfall in the value or the price of 
the goods by reasons of the alleged defect 
in the wire ropes. Consequently, even 
if I had come to the conclusion that the 
plea of breach of warranty has been esta- 
blished, the defence would have failed on 
the ground that the proper measure of 
damages has not been proved according 
to the well established legal principles. 
Having regard to my finding on the ques~ 
tion of warranty and its. breach, it is, 
however, not necessary to pursue this as- 
pect of the question any further. 


Tå. In the result. there will be a 
decree for Rs. 10,477. 64 P. being the 
balance of the price of goods sold and 
delivered and the balance of the security 
deposit. 

75. There will be a decree for 
interest at the rate of 6% on the sum of 
Rs. 9,477.64 P. being the balance of price 
of the goods sold and delivered from the 
30th August, 1965 to the 6th April, 1966. 

76. There will also-be a decree for 
interest at the rate 6 per cent. on the 
security deposit of Rs. 1000/- for the 


period between 6th April, 1964 and 6th . 


April, 1966. 

77. There will be interim interest 
and interest on judgment at the rate of 
6 per cent. on the principal sum of 
Rs. 10,477.64 P. 

78. The pnag is entitled to the 
costs of this suit. 

Order accordingly. 





AIR 1971 CALCUTTA 368 (V 58 C 78) 
P. B. MUKHARJI, C. J. AND B.C. - 
. MITRA, J. 

. Ranadeb Choudhuri. Petitioner v., 
Land Acquisition Judge, 24-Parganas and 
others, Respondents. 

Civil Reyn. Case No. 2835 of 1967, 
D7- 13-1-1971. 

(A) Constitution of India, Art. 228 — 
The question whether in deciding the 
vires or the constitutionality of a statute, 
a question contemplated by Art. 228 is 
involved will depend on the nature of 
controversy in each case. No rigid for- 
mula can be laid down in this respect. 
(Case law discussed). (Para 19) 
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Every case of an interpretation of a 
statute does not necessarily involve the 
interpretation of the Constitution. In 
many cases, both interpretaticn of the 
statute and of the Constitution are often 
inseparably connected and in which case 
the interpretation of the statute will in- 
wolve interpretation of the Constitution 
in some form or other. There may be 
irterpretation of the Constitution quite 
apart from and independent of any inter- 
pretation of any statute, as for instance 
in: interpreting the different Articles of 
the Constitution by themselves and their 
mutual inter-reaction in the Constitution. 

(Para 19) 

(B) Constitution of India, Art. 228 — 
The question whether proviso (b) to Sec- 
tion 8 (1), West Bengal Land Development 
and Planning Act as amended by W. B. 
Act 23 of 1955 can: be challenged on 
ground of violation of Arts. 14 and 31 of 
the Constitution in view of Article 31-B 
read with Sch. 9, Item 20, involves sub- 
stantial questions of law as to the inter- 
pretation of the Constitution within 
Article 228. (Para 20) 

-They are (i) whether Sch. 9, Item 20 
would include also amendments made in 
fhe West Bengal Act subsequent to 1951 
end whether such subsequent amend- 
ments would enjoy the immunity granted 
by Article 31-B. (ii) Interpretation of 
article 31 (2) read with Articles 31-A and 
€l-B of the Constitution regarding the 
edequacy of compensation. (Para 20) 

(C) Constitution of India, Art. 228 — 
Art. 228 makes it. obligatory on High 
Court to withdraw a case from subordi- 
mate court if the conditions therein are 
satisfied. The fact that an application 
under Section 113, Civil P. C. has been 
refused by the subordinate court and 
that there is an alternative remedy for 
approaching the High Court from such 
decision does not affect the power of the 
High ‘Court under Art. 228. (Para 21) 


Thus, where the Special Land Acqui- 
sition Judge on a reference against a land 
ecquisition award, decided an interlocu~ 
tory application under Section 113, Civil 
P. C. refusing to make a reference re~ 
garding the constitutionality of West 
Bengal Development and Planning Act, 
1948, it was held that the High Court can 
withdraw the pending reference to itself 


. under Art. 228, for deciding the substan- 


tial question of law as to the interpreta- 
Hon - of the Constitution involved therein. 
(Para 22) 

(D) Civil P. C. (1908). Section 113 — 
Scope of Section 113, C. P. C. and Art. 228 
cf the Constitution are not co-extensive. 
Art. 228 is confined to substantial question 
cf law as to the interpretation of the 
Constitution but the point of reference 
under Section 113 is much wider — (X- 
Eef.— Constitution of India, Art. 228). 
(Para 23) 
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(E) High Court Rules and Orders —e 
Calcutta High Court Appellate Side Rules, 
Part I, Chap. I, R. 14-A — The details of 
procedure laid down in R. 14-A has to be 
followed by the High Court while dealing 
with applications under Art. 228 of the 
Constitution. AIR 1970 Cal 481, Followed. 

(Para 24) 

Cases Referred: Chronological Faras 

(1970) AIR 1970 Cal 481 (V 57) = 
74 Cal WN 712, Dr. Samarendra 
Kumar Das v, Khalilur Rahman ` 24 

(1968) ATR 1968 Pat 414 (V 55), 
State of Bihar v. Shree Krishna 
Gyanoday Sugar Ltd. 

(1967) AIR 1967 SC 637 (V 54) = 
1967-1 SCR 255, Union of India v. 
Metal Corpn. of India Ltd. 

(1965) AIR 1965-SC 1017 (V 52) = 
1965-1 SCR 614, Vajravelu Muda- 
liar v. Spl. Dy. Collector for Land 
Acquisition, West Madras 7 

(1963) AIR 1963 Bom 45 (V 50) = 
64 Bom LR 670, Gulam Hussain 
Ahmedali and Co. v. Trustees of 
the Port of Trust, Bombay 17, 18 

(1960) AIR 1960 SC 356 (V 47) = 
1960-2 SCR 346. State of Jammu 
and Kashmir v, Thakur Ganga 
Singh 13, 14, 18 

(1958) ATR 1958 SC 293 (V 45) = 
1958 SCR 1150, Raia Ganga Pratap 
Singh v. Allahabad Bank Ltd. 14, 13, 18 

(951) ATR 1951 Bhopal 9 (V 38) = 
1952-Cri LJ 78, Mahmood-ul- 
Hussaini v. The State 17, 18 


Somendra Chandra: Bose, Bikash 
Chandra Sen and WBhagabati Prasad 
Banerjee, for Petitioner; S. G. Das Gupta, 
Sr. Govt. Pleader with D. K. Chowdkury, 
for Respondents. 


P. B. MOKHARSI, C. J.:— This Rule 
under Article 228 of the Constitution of 
India raises an interesting question about 
the meaning and scope of the expression, 
ta substantial question of law as to the 
interpretation of this Constitution.” 


2. The facts giving rise to this 
Rule are as follows:— . 


17, 18 


The petitioner is Ranadeb Choudhuri. ` 


The respondents are the Land Acquistion 
Judge 24-Parganas, the Land Acquis:tion 
Collector, 24~Parganas, and the State of 
West Bengal through the Secretary, Land 
and Land Revenue Department. The 
-petitioner’s mother Sm. Sarasi Bala Devi 
(now deceased) was the owner of about 
10 bighas (3.30 acres) of land in Jadav- 
pur, Police station Tollygunge within the 
municipal jurisdiction of Calcutta Muni- 
cipality. This land is said to be valuable. 
By Notification No. 13982 L. Dev. dated 
the 22nd July. 1955, published in the Cal- 
cutta Gazette dated the 1lth August, 1955, 
these lands were notified under Section 4 
of the West Bengal Land Development 
and Planning Act (Act XXI of 1948) for 
settlement of immigrants who have mig- 
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rated into the State of West Bengal, By 
a further declaration No. 10848 L. Dev. 
dated the 15th June, 1957. published in 
the Calcutta Gazette dated the 4th July, 
11957, these lands were acquired under 
Section 6 of the said Act. 

3; The Governor of West Bengal. 
on the 8th April, 1955, promulgated the 
West Bengal Land Development and Plan- 
ning (Amendment) Ordinance of 1955, by 
Section 2 whereof Section 3 of the main 
Act was amended in the following terms: 

“9, Notwithstanding anything ton- 
tained in the West Bengal Land Develop- 
ment and Planning Act 1948 the condi- 
tions mentioned at the end of Clause (b) 
of the proviso to Section 8 thereof shall 
not apply and shall be desamed to have 
never applied in relation to land which 
is or has been acquired in pursuance of 
the said Act for any public purpose other 
than the purposes specified in sub-clause 
(i) of clause (dy of Section 2 thereof.” 
This was followed by the West Bengal 
Act XXIII of 1955 which came into force 
on the 21lst September, 1955. Section 8 
of the West Bengal Land Development 
and Planning Act (Act XXI of 1948) was 
amended. The amendment inter alia pro- 
vided as follows:— 

*(1) in sub-section (1) of that section, 
as so re-numbered— 

(a) for the words “A declaration 
under Section 6 shall be conclusive evi- 
dence that the land in respect of which 
the declaration is made is needed for a 
public purpose and after making such 
declaration” the words “After making a 
declaration under Section 6” shall be 
substituted: f 

(b) in clause (a) of the proviso for 
the words “any other waste or arable 
land” the words “any waste or arable 
land” shall be substituted: 

(c) the explanation to clause (a) of 
the proviso shall be omitted: 

(d) in the condition mentioned at the 
end of clause (b) of the proviso, after the 
words “if such market value” the words 
“in relation to land acquired for the pub- 
lic purpose specified in sub-clause (i) of 
clause (d) of Section 2” shall be inserted 
and shali be deemed always to have been 
inserted; and 
_ (2) after sub-sec. (1) of the said sec- 
tion, as so re-numbered, the following 
sub-section shall be added, namely: 

- ‘(2) When, the amount of compensa- 
tion has been determined under sub-sec- 
tion (1), the Collector shall make an award 


‘In accordance with the prirciples set out 


in Section 11 of the said Act, but no 
amount referred to in sub-section (2) of- 
Section 23 of the said Act shall be in- 
cluded in the award’.” 


4, It is the allegation in the peti- 


‘tion that as a result of the amendment 


there has been a denial of equality. within 
the meaning of Article 14 of the Consti- 
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tution of India. ‘The petitionér’s case is 
that the same land may be acquired 
under the said Act but if the purpose of 
the acquisition which is immaterial ‘to 
the owner is for the purpose other than 
settlement of immigrants, the owner is 
entitled to get compensation at the market 
value of the land on the date of the pub- 
lication of the Notification under Section 
4, But if such land is acquired for the 
purpose of settlement of immigrants, he 
is entitled to get compensation only at 
the rate prevailing on December ‘31, 1946. 
This difference in compensation, accord- 
ing to the party to the acquisition, is the 
main ground on which the challenge is 
thrown that this amendment of the sta- 
tute violates equality of law and equal 
protection of law as provided in Article 
. 14 of the Constitution of India. Accord~ 
ing to the petitioner, it has a very severe 
practical .effect, because the land value in 
Jadavpur where these lands are situated 
‘has increased enormously from 1946, far 
exceeding the value prevailing in Decem- 
ber 31, 1946. Therefore, the petitioner 
contends that compensation at the pre- 
vailing rate on December 31, 1946, is 
discriminatory and ultra vires the Article 
14 of the Constitution of India. 

5. The Land Acquisition Collector, 
94.Parganas, acting under the said Act 
made an award on the 2nd February, 
1959, fixing compensation at the rate of 
Rs. 225 per cottah for land and Rs. 112 
per cottah for tanks. The petitioner na- 
turally now challenges that award. Being 
aggrieved by the award, the petitioner 
made an application for reference before 
the Special Land Acquisition Judge, 24- 
Parganas, Alipore, being L. R. A. Case 
No. 55/63 (V) which is pending. It is this 
case which is pending that is intended 
to be transferred to this Court and for 
that purpose the present application was 
made under Article 228 of the Constitu« 
tion of India and a Rule was issued. 

6. Sometime in 1964, an applica~ 

tion was made before the Special Land 
` Acquisition Judge, 24-Parganas, for refer- 
ring that pending case to this High Court 
under Section 113 of the Code of Civil 
Procedure. By judgment and order dated 
July 10. 1964, the Land Acquisition Judge 
dismissed the petitioner’s application. 


T. It is also the contention of the 
petitioner in this Rule that the decision 
of the Supreme Court in Union of India 
v. The Metal Corpn. of India Ltd., AIR 


1967 SC 637, lays down that the true con~ | 


struction of Article 31 (2) of the Consti« 
tution of India is that compensation based 
` on some recognised principles of determi- 
mation of value of the land or its “just 
equivalent”. (See the observation of the 
Supreme Court at p. 640 of the Report.) 
The petitioner submits that validity of 


Section 7 (1) (d) of the Amending Act 


XXII of 1955 could be judged only in 


ALR. 


terms of the said Act and not in the light 
of the West Bengal Ordinance 4 of 1955 
which came into force on April 8, 1955. 
The petitioner also relies on the decision 
of the Supreme Court in P. Vairavelu 
Mudaliar v. The Spl Dy. Collector for 
Land Acquisition, West Madras, AIR 1965 
SC 1017, which decided the point about 
the interpretation of Article 14, for con- 
struction of Section 7 (d) of the Land 
Development and Planning Act (Bengal 
Act XXIII of 1955) and also referred to the 
decision in AIR 1967 SC 637. Vajravelu’s 
case considered the question that although 
the consideration of adequacy of compen- 
sation was excluded from the jurisdicticn 
of the Court under the Fourth Amend-~ 
ment of Article 31 (2) of the Constitution, 
the matter where the compensation itself 
was illusory or made on principles irrele< 
vant to the value of the property. still re« 
mained justiciable by Court. 


8. On these facts and contentions, 
the petitioner submits in paragraph 13 of 
the petition that the three following sub- 
stantial questions of law as to the inter- 
pretation of Constitution are involved in 
the determination of the pending case in 
the reference before the Special Land Ac- 
quisition Judge:— 

(i) Whether proviso (b) to Section 8 
(1) of the West Bengal Land Development 
and Planning Act as amended by Section 
7 of the Amendment Act of 1855 is pro- 
tected from any challenge on the ground 
of infringement of Part III of the Consti-« 
tution because the main Act is included 
in the 9th Schedule to the Constitution: 
(ii) whether on a true construction of 
Article 14 of the Constitution the said 
proviso (b) to Section 8 (1) of the said 
Act as amended by 7 (d) of the West 
Bengal Act XXIII of 1955 is discrimina-« 
tory and as such Section 8 is void under 
Article 13 of the Constitution; and 

(iii) whether on a true construction 
of Article 31 (2) of the Constitution of 
India proviso (b) to Section 8 (1) cf the 
West Bengal Act XXIII of 1955 is ultra 
vires Article 31 (2) of the Constitution 
and is void under Article 13 of the Con 
stitution. 


9. Mr. Somendra Chandra. Bose 


‘for the petitioner in course of his argu~< 


ment reframed these questions and sub- 
mitted the following question es the sub= 
stantial question of law as to the inter~ 
pretation of Constitution involved in the 
pending case:— 

_ “Whether on a proper construction of 
Article 31-B of the Constitution and Item 
20 of the Ninth Schedule to the Consti- 
tution of India, Proviso (b) to Section 8 
(1) of the West Bengal Land Development 
and Planning Act as amended by Section 
7 (i) (d) of the West Bengal Land Deve~ 
lopment and Planning (Amendment) Act 
of 1955 (West Bengal Act 23 of 1955) is 
protected from any challenge on the 
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ground of infringement of the Fuada- 
mental Rights of the petitioner guaranzeed 
by Articles 14 and 31 of the Constitut.on? 
If not, whether the said provision infrin- 
ges Articles 14 and 31 of the Constitu-~ 
tion?” 


10. In disposing of the application 
under Section 113 of the Code of Civil 
Procedure, the Land Acquisition Judge 
construed Articles 31-B and 31-A of the 
Constitution. He also considered the 
West Bengal Land Development and 
Planning Act included in the Ninth Szhe- 
dule of the Constitution by the Constitu- 
tion (Fourth Amendment) Act, 1955. He 
noticed the argument of the petitioner 
that the protection granted by inclusion 
of this statute in the Ninth Schedule was 
only available to the statute as it scood 
on the 27th April, 1955, at the time ot its 
inclusion in the Ninth Schedule of the 
Constitution and that the contention of 
the petitioner was that the amended ro~ 
visions of that Act subsequent to 27th 
‘April, 1955, did not enjoy that protection 
and immunity and therefore were subject 
to the scrutiny of this Court. The learn- 
ed Land Acquisition Judge came to the 
conclusion that it cannot be said that the 
amendment of Section 8 of the West Ben- 
gal Land Development and Planning Act 
by Act 22 of 1955 was not protected and 
came to the conclusion that the provision 
was saved by Article 31-B of the Consti- 
tution. He further came to the conclusion 
that the particular provision providing 
for different rate of compensation and 
that at the rate prevailing at December 
31, 1946, was not invalid. 


il. The question now is whether 
these points are points of substantial law 
as to the interpretation of the Constitu- 
tion of India. 


12. Mr. Das Gupta. on behalf of 
the State opposes this Rule on the grcund 
that these questions are not questions of 
substantial law as to the interpretation of 
the Constitution within the meanings of 
Article 228 of the Constitution. His sub=- 
mission is that these ere all questconsi 
relating to the interpretation of the West 
Bengal statute or its amendments. Inter- 
pretation of statutes and consideration of 
the questions whether such statutes are 
ultra vires or intra vires the Constitution 
do not necessarily raise, according to him, 
substantial questions) of law as to the 
interpretation of the Constitution. 
If only questions of Interpreta- 
tion of a State statute or regu- 
lation whose vires is challenged as being 
against the Constitution are regarded as 
questions relating to the interpretation of 
the Constitution, then flood-gates wil be 
open for such applications because almost 
in every matter for any major queszion 
in any major legal area in India toda, it 
is the controversy of the vires of the 
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State statute and legislations. M->. Das 
Gupta for the State contends that Arti- 
cle 14 and Article 31 of the Constitution, 
which are mentioned in the petit:on in 
this case. are there and their inter>reta- 
tion has been settled and therefcre no 
question of interpretation of the Constitu~<. 
tion is involved in this controversy but 
only questions of the interpretation of the 
Act in the light of those Articles o? the 
Constitution whose interpretation i3 al- 
ready settled and fixed. 


13. In support of this argtment, 
Mr. Das Gupta relies on the decision of 
the Supreme Court in State of Jammu 
and Kashmir v. Thakur Ganga Singk, AIR 
1960 SC 356. It was a decision cf five 
learned Judges of the Supreme “ourt, 
Subba Rao J. (as he then was) speaking 
for the Supreme Court observed at p. 359 
as follows:—~. 

“What does interpretation of a orovi- 
sion mean? Interpretation is. the method 
by which the true sense or the meaning 
of the word is understood. The qvestion 
of interpretation can arise only if two or 
more possible constructions. are souzht to 
be placed on a provision one party sug- 
gesting one construction and the oher a 
different. one. But where the parties 
agree on the true interprétation of a pro- 
vision or do. not raise any question im res- 
pect thereof it is not possible to hold that 
the case involves any question of law as 
to the interpretation of the Constitution. 
On an interpretation of Art. 14, a series 
of decisions of this Court evolved tha doc- 
trine of classification. As we have point- 
ed out, at no stage of the procesdings 
either the correctness of the interoreta- 
tion of Art. 14 or the principles gcvern~ 
ing the doctrine of classification have 
been questioned by either of the parties, 
We, therefore, hold that the 
question raised in this case does not in- 
volve any question of law as to the inter- 
pretation. of the Constitution”. 


14, These observations were made 
not in connéction with Article 228 of the 
Constitution with which we are corcern- 
ed but. under Article 132 (2) of the Con- 
stitution of India which - the Supreme 
Court was discussing. Mr. Das ‘Gupta 
argued however, that the expressior. con- 
strued. by the Supreme Court is the same 
as the expression that falls to be Jeter- 
mined in the present proceeding before 
us. Both Article 132 (2) as well as Arti- 
cle 228 use the expression ‘involves a 
substantial question of law as t the 
interpretation of this Constitution”. Nor- 
mally, unless the context indicates ether- 
wise, the same expression in the diferent 
Articles of the Constitution and. especi- 
ally, such expression as “sukstantial ques- 
tion of law as to the interpretation cf this 
Constitution” should receive the same 
meaning throughout the Constitutior, Un- 
fortunately, however, we find that arother 


Heer veo eveve 
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decision of the Supreme Court in Raja 


Ganga Pratap Singh v. Allahabad Bank 


Ltd., AIR 1958 SC 293, construing the 
Same expression under Article 228 was 
not even mentioned or referred to in the 
subsequent decision in AIR 1960 SC 356, 
in spite of the fact that both these deci- 
sions were decisions of a Bench consisting 
of five learned Judges and one of the 
learned members of the Bench was com- 
mon in both the Benches. Mr. Bose for 
the petitioner naturally has made full use 
of this previous decision in AIR 1958 SC 
293, with the added strength in his argu- 
ment that this was a decision under Arti- 
cle 228 and not under Article 132 (2) of 
the Constitution as in the State of Jammu 
and Kashmir case, A reference therefore 
ta this AIR 1958 SC 293 case is unavoid- 
able and we think that it is also neces- 
sary for the purpose. The learned Judge 
delivering the judgment of the Supreme 
Court in AIR 1958 SC 293 at p. 295 ob- 
served as follows: 


“It seems clear to us that the ques- 
tion raised by the appellant in this case 
comes within the proviso to Section 113 
of the Code as also Article 228 of the 
Constitution. The question contemplated 
by the proviso to Section 113 of the Code 
is as to the validity of an Act or of a 
provision in it while Art. 228 of the Con- 
stitution has in view a question as to the 
interpretation of the -Constitution. Now 
the question raised in the present case is 
as to the validity of a provision in the 
Zamindar’s Debt Reduction Act. This 
question is, however, also a question ag 
to the interpretation of the Constitution, 
fcr the validity of the provision is chal- 
lenged on the ground that it contravenes 
an article of the Constitution.” 


15. It would be also significant to 
notice the order that the Supreme Court 
made in Raja Ganga Pratap Singh’s case, 
AIR 1958 SC 293 for that would indicate 
what the Supreme Court in that case con- 
sidered to be a “substantial question of 
law as to the interpretation of this Con- 
stitution”, an expression with which we 
are concerned in the present proceeding 
before us. The order which the Supreme 
Court made in that case was as follows:— 


“This appeal is hence allowed. The 


High Court will withdraw the case and 
either dispose it of itself or determine the 


question of the validity of the definition | 


of a debt in the Zamindar’s Debt Reduc- 
tion Act and return the case to the Civil 
Judge, Sitapur, for disposal in accordance 
with its determination of the question”. 


16, 
there was about the validity of a debt in 
the statute called the Zamindar’s Debt 
Reduction Act and whether that statute 
fs valid or invalid under the Constitution. 
The ratio decidendi of this case is plainly 
that such a question was a question .of 


Plainly enough the question . 
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Iaw as to the interpretation of the Con- 
stitution. If that be so, the present ques~ 
tion before us is undoubtedly one such 
question. 


17. At this stage, some reference 
may be made usefully to some decision of 
the State High Courts. In Gulam Hus- 
sain Ahmedali and Co. v. Trustees of the 
Port of Trust, Bombay, AIR 1963 Bom 45, 
a Division Bench of the Bombay High 
Court came to the conclusion that under 
Article 228 of the Constitution, the High 
Court had the jurisdiction to decide whe- 
ther a question of law as.to the interpre- 
tation of the Constitution was required to 
be determined for the disposal of a suit 
which was pending in a court subordinate 
to it. Thus, where the question as to 
the constitutional validity of a provision 
of an Act (Bombay Port Trust Act) was 
raised and it was not possible for the 
High Court to consider that question 
without appreciating its scope and effect, 


‘the High Court would determine the 


scope and effect of the said provision and 
after doing so it might decide that no 
question of validity of the provision was 
involved. This also is a case in which 
the validity of a statute with reference 
to Constitution may involve questions of 
law as to the interpretation of the Con- 
stitution. On the other hand, there is a 
decision of a learned single Judge of the 
Patna High Court in State of Bihar v. 
Shree Krishna Gyanoday Sugar Ltd., AIR 
1968 Pat 414, where the learned Judge 
found it difficult to bring the question 
there — “Whether the Bihar Sugar Facto- 
ries Control Act and the Rules framed 
thereunder are ultra vires and unconsti~ 
tutional?” — within the ambit of the pro- 
visions of Article 228 of the Constitution. 
Again, in the decision Mahmood-ul-Hus- 
saini v. The State, AIR 1951 Bhopal 9, the 
learned Judicial Commissioner Sathaye 
in discussing whether Section 23 of the 
Bhopal Public Safety Act, 1947, was ultra 
vires Article 19 (1) (a) read with Article 
13 of the Constitution and whether Sec- 
tion 5 of the Bhopal (Administration) 
Order, 1949, was ultra vires and void 
under Article 228 of the Constitution, ob- 
served at page 10 of that report:— 


“It must appear that the presence of 
a mere question of law under the Consti- 
tution is not enough. Firstly, the ques- 
tion of law must be substantial and 
secondly such question must relate to 
“interpretation of the Constitution” and 
not merely “application of the Constitu- 
tion.” The distinction between “inter- 
pretation” and “application” is substantial 
and significant. “Interpretation” is the 
act of making intelligible what was be- 
fore not understood, ambiguous, or not 
obvious. It is the method by which the 
meaning of language is ascertained. Re- 
sort to interpretation is never to be had 
where the meaning is free from doubt....., 
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see. I am, therefore, clear that the most 
important essential for the applicatior. of 
Art. 228 of the Constitution, viz., of inzer- 
pretation of the Constitution is absent and 
as such the provisions of that Article 
(Art. 228) of the Constitution are not ap- 
plicable to the case on hand.” 


“48. From an analysis of these de- 
cisions and authorities, it will be p.ain 
that there are obviously two trends of 
thoughts. In such decisions as in AIR 
1960 SC 356; AIR 1968 Pat 414 and AIR 
11951 Bhopal 9, the distinction is socght 
to be made between what is an interpre- 
tation of the Constitution and what is an 
interpretation of a statute and to sugsest 
that the two need not necessarily be the 
same and that one may be there witrout 
the other. If it is a case of interpreta-ion 
of a statute and its vires under the Con- 
stitution, it must necessarily be a case 
involving a question of law as to the 
interpretation of the Constitution. On 
the other hand, the line of decisions re- 
presented by such authorities as AIR 
1958 SC 293 and ATR 1963 Bom 45, ap- 
pears to suggest that this distinction may 
be one without any difference. 


19. After a careful considerat_on, 
we are of the view and cpinion that it is 
possible to harmonise these two trends of 
thoughts end these two trends of deci- 
sions. It is possible to take a view,—and 
that is view that we are taking in his 
case—, that these two linss of authorities 
are not in direct conflict and contradic- 
tion. The point is what is the mearing 
to be attached to the expression: “in- 
volves a substantial question of law as to 
the interpretation of- this Constituticn”. 
Plainly enough it must be a substantial 
question of law as to the interpretation 
of the Constitution whick means that it 
must be a question of law. that it must 
be substantial and that it must relate ta 
the interpretation of the Consitut-on. 
But, what is interpretation of the Consti- 
tution? When the vires of a State statute 
fis challenged as being unconstituticnal 
and in violation of any Article of the 
Constitution, it cannot be dismissed by 
saying. that it raises only a question of 
interpretation of the statute and not of 
the Constitution. That will be the “ne 
of distinction to draw. In judging the 
vires of a State statute in the light of tha 
Constitution, there is a mutual reaction 
between the Constitution and the statute 
and both have to receive . interpretation, 
the Constitution and the statute alike, 
in order to see whether the one agrees 
with the other. No doubt Articles of the 
Constitution may have received interrre~ 
tation, yet it can never be said that such 
interpretation once received is static in 
the sense that its various applications ta 
different statutes would not indicate 
dynamic possibilities of development of 
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that very Article of the Constitution 
which is said to have received final and 
authoritative interpretation. Interpreta- 
tion of the Constitution or any of itg 
Articles can never be closed at any parti« 
cular point of time. That will be throttl- 


ing the Constitution and denying the pos~ 


sibilities of its varied application to the 
Society and the nation. Analysing this 
controversy a little more closely, inter- 
pretation of the Constitution certainly 
will be the subject where any particular 
Articles of the Consttution or their mean« 
ing have to be found. Ther2 may be au~ 
thorities on that subject in the past, but 
such authorities may have to be reviewed 
or may have to be extended. Secondly, 
in interpreting the vires of a statute in 
the light of the Constitution, it is quite 
possible that only the interpretation of 
the statute is involved and no particular 
application of the Constitution is under 
challenge in the sense that the particular 
Article of the Constitution concerned does 
not fall to be construed or re-interpreted 
in a different way or in an extended way 
or in a modified way. In that event, of 
course, it will no longer be a question of 
interpretation of the Constitution but only 
an interpretation of the statute, It is 
only there that the interpretation of the 
Constitution can be divorced from the 
interpretation of the statute. But for all 
practical purposes, in majority of cases, 
an interpretation of the Constitution and 
the interpretation of the statute in decid- 
ing the vires or the constitutionality of 
the statute are inseparably linked to- 
gether and any attempt to theoretically 
dissociate the two might mean indulging 
in legal nicety which will rot be appro- 
priate to the principles of interpretation 
of the Constitution of a country. Where 
exactly the interpretation of the statute 
also involves an interpretetion of the 
Constitution and where it does not will 
naturally depend on the controversy in 
each case and where each case will have 
to be independently judged and decided. 
There cannot be any rigid formula in 
this respect. We, therefore, express the 
opinion on this point in the following 
broad proposition. Not every case of an 
interpretation of a statute involves inter- 
pretation of any law as to the interpre- 
tation of the Constitution. In many cases, 
both interpretation of the statute and of 
the Constitution are often inseparably 
connected and in which case the inter- 
pretation: of the statute will involve inter- 
pretation of the Constitution in some form 
or other. Lastly, there may be interpre- 
tation of the Constitution quite apart 
from and independent of any interpre- 
tation of any statute, as for instance in 
interpreting. the different Articles of the 
Constitution by themselves and their 
mutual inter-reaction in the Constitution. 
It will be unwise in our view. to draw 
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the line more narrowly and closely than 
what we have done. 


20. The reason why we have come 
to the conclusion in this case that it does 
involve a substantial question of law as 
'to the interpretation of the Constitution 
may now be broadly stated in the light 
iof the above proposition. In the first 
‘place, one of the main questions here is 
about the interpretation of Item 20 of 
Schedule IX of the Constitution of India, 
namely, “The West Bengal Land Develop- 
iment and Planning Act, 1948 (West Ben- 
igal Act XXI of 1948), as amended by 
‘West Bengal Act XXIX of 1951”. It 
would be recalled that this was introduc- 
ed by Article 31-B of the Constitution 
which provides— 


“Without prejudice to the generality 
of the provisions contained in Article 
31-A, none of the Acts and Regulations 
specified in the Ninth Schedule nor any 
of the provisions thereof shall be deemed 
to be void, or ever to have become void, 
an the ground that such Act, Regulation 
cr provision is inconsistent with, or takes 
away or abridges any of the rights con- 
ferred by, any provisions of this Part, 
and notwithstanding any judgment, de~ 
cree or order of any court or tribunal to 
the contrary, each of the said Acts and 
Regulations shall, subject to the power of 
any competent Legislature to repeal or 
emend it, continue in force.” 


Now, the substantial question of law as 
to the interpretation of the Constitution 
in the present case is whether this West 
Bengal statute, the West Bengal Land 
Development and Planning Act, 1948 as 
amended by West Bengal Act XXIX of 
1951 under the Constitution of India in- 
cludes also the subsequent amendments 
made after 1951: and whether such sub- 
sequent amendments enjoy the immunity 
and the protection granted under Article 
31-B of the Constitution of India. That is 
plainly a question of interpretation of the 
Constitution which will involve the inter- 
pretation of Article 31B of the Constitu- 
tion as well as the exact language of 
Ttem 20 of the Ninth Schedule to the 
Constitution. Secondly, the other sub- 
stantial question of law as to the inter- 
pretation of Constitution involved is the 
tnterpretation of Art. 31 (2) read : with 
Arts. 31-A and 31-B of the Constitution 
~egarding the adequacy of the compensa- 
tion No doubt, under Article 31 (2) of 
she Constitution, it is now expressly pro- 
vided that “no such law shall be called 
fn question in any court on the ground 
ihat the compensation provided by that 
law is not adequate”, yet it cannot be said 
that the authorities have finally settled 
all the frontiers of this doctrine of ade- 
quacy of compensation. The two Supreme 
(Court decisions to which reference 
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already been made by us indicate that 
where the question of making the com- 
pensation is illusory or making it de- 
pends on principles which are wholly 
irrelevant to the principles of valuation 
of land, then such a question would still 
remain justiciable. This will mean a 
substantial question of law as to the 
interpretation of the Constitution on this 
point. On these considerations, we are 
satisfied that it is a fit and proper case in 
which under Article 228 of the Constitu- 
tion this Court shall withdraw the case 
pending before the Special Land Acqui- 
sition Judge for the disposal of the case, 
either of the whole ease or of the sub- 
stantial questions of law as to the inter- 
pretation of the Constitution. The Bench 
of this Court dealing with the case when 
it is withdrawn will decide whether it 
will dispose of the whole case or only the 
points of substantial questions of law as 
to the interpretation of the Constitution. 
We are Satisfied that these substantial 
questions of law have to be decided in 
this case and such decision is necessary 
for disposal of the case within the mean 
ing of Article 228 of the Constitution. 


21. In conclusion, it remains ne~ 
cessary to add a fevwy words ebout the 
procedure in this case. One such ques- 
tion is whether withdrawal of a case 
under Article 228 of the Constitution by 
this High Court from a court subordinate 
to it should be done before or after a 
decision has been given by the subordi- 
nate court. In this case, as already indi- 
cated, the Cecision by the Land Acquisi- 
tion Judge was given on this point of 
constitutional law and this application 
has been made thereafter. Mr. Das 
Gupta for the State submits that once 
such a decision by the subordinate court 
has been given, there is no further scope 
for Article 228, because there are other 
provisions for revising it, which, he in 
this case states, was either an appeal 
under the Land Acquisition Act from 
either this decision: or the ulti- 
mate decision that the Land Acqui- 
sition Judge may give or under Article 
226 or even under Article 227 of the Con- 
stitution. There is a considerable ` force 
in that argument. We have weighed this 
argument carefully and have come to the 
conclusion that this argument really pro- 
ceeds more or less on an implied assump- 
tion that, where alternative remedies are 
available, Article 228 should not. be in- 
voked. This assumption, in our view, is 
untenable, having regard to the language 
of Article 228 of the Constitution. The 
language of the Article 228 of the Con- 
stitution leaves no discretion for the Court 
and provides no consideration for alter- 
native remedy. It requires that 


“if the High Court is satisfied that a 
case pending in a court subordinate to it 
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involves a substantial question of law as 
to the interpretation of this Constitution 
the determination of which is necessary 
for the disposal of the case, it should 
withdraw the case.” 


Once the High Court reaches that satis- 
faction that the pending case involves a 
substantial question of law as to the 
interpretation of the Constitution which 
is necessary for the disposal of the zase, 
there is no other option for this High 
Court and the mandate of the Constitu- 
tion is that the High Court shall with- 
draw the case. No doubt. the other con- 
dition in Article 228 must be satisfied. and 
that is that the case must be pending and 
not disposed of. Here, in this case, there 
is no doubt that the case is pending. 
What the Land Acquisition Judge has 
decided was only an interlocutory azpli- 
cation under Section 113 of the Code of 
Civil Procedure to make a reference and 
in dismissing that application under Sec- 
tion 113 of the Code, he has decided 
these constitutional questions, but əven 
then the question is now pending in a 
reference and it will have to be ultimate- 
ly decided by the Special Land Accatisi- 
tion Judge. The case that is now pend- 
ing on reference is L. R. A, Case No. 55/ 
63 (V). This reference, as indicated al- 
ready, was from the award made by the 
Land Acquisition Collector. Left to itself. 
normally the procedure would be that 
the Special Land Acquisition Judge, 24- 
Parganas. hearing and ultimately decid- 
ing the L. R. A. Case No. 55/63 (V) will 
apply the principles which he has decid- 
ed in the interlocutory application dis- 
missing the petitioner’s application for 
reference to this Court under Section 113 
of the Code of Civil Procedure. But that 
would not make the case any the less 
pending on reference before the Spacial 
jLand Acquisition Judge. If there was no 
pending case at all, then of course ore of 
the conditions under Article 228 of the 
Constitution would not be satisfied and in 
that event Article 228 could not be in- 
voked. But that is not the case here on 
the facts as the case is pending. 


22. Section 113 of the Code of 
Civil Procedure provides for reference to 
the High Court in these terms:— 


“Subject to such conditions and Emi- 
fations as may be prescribed, any Court 
may state a case and refer the same for 
the opinion of the High Court, and the 
High Court may make such order thereon 
as it thinks fit: 


Provided that where the Court fs 
satisfied that a case pending before if 
involves a question as to the validity of 
any Act, Ordinance or Regulation or of 
any provision contained in an Act, Crdi- 
nance or Regulation, the determinetion 
of which is necessary for the disposel of 
the case, and is of opinion that such Act, 


Ordinance, Regulation or provision is in~ 
valid or inoperative, but has not been so 
declared by the High Court to which that 
Court is subordinate or by the Supreme 
Court, the Court shall state a case setting 
out its opinion and the reasons therefor, 
and refer the same for the opinion of the 
High Court.” 


Scrutinizing this provision of the Civil 
Procedure Code, the following features 
should be emphasised. In the first place, 
ordinarily this power of reference belongs 
to the subordinate court. Secondly, such 
power of reference is discretionary in the 
sense that in such a case the court may 
state a case and refer the same for the 
opinion of the High Court. Thirdly, the 
subordinate court has to be satisfied that 
a case pending before it involves a ques- 
tion as to the validity of any Act. Fourth- 
ly, the subordinate court has to be satis~ 
fied that the determination of that ques- 
tion of the validity of the Act is neces- 
sary for the disposal of the case. Fifthly,, 
the subordinate court has to be of the 
opinion that such Act is invalid or in- 
operative. Sixthly, the sukordinate court 
has to be of the opinion that such invali- 


dity or inoperativeness has not been 
declared either by the High Court to 


which the court is subordinate or by the 
Supreme Court. If these conditions are 
satisfied, then the subordinate Court’s 
power to refer is no longer discretionary 
but mandatory and the subordinate court 
shall state a case setting cut its opinion 
and the reasons therefor. In this event 
the subordinate court will have to ex~ 
press ifs opinion whether the Act is in« 
valid or inoperative. Unless he comes to 
that conclusion, the subordinate court is 
not bound to make a reference to the 
High Court. The disposal of the applica- 
tion in the present case under Section 113 
of the Code of Civil Procedure does not 
dispose of the pending csse before the 
Special Land Acquisition Judge, 


23. It is necessary, however, to 
emphasise the fact that Section 113 of the 
Code is a statutory provision whereas 
Article 228 is a constitutional provision. 
At the same time, although Section 113 
of the Code of Civil Procedure does not 
refer to any question as to the interpre- 
tation of the Constitution, yet it refers to 
the question of validity of eny Act, Ordi- 
nance or Regulation being invalid or in« 
operative without stating any ground or 
case for which it is invalid or inoperative 
and it is possible therefore to consider 
the question of constitutional invalidity 
or constitutional inoperativeness of such 
Act, Ordinance or Regulation. Therefore, 
Section 113 of the Code of Civil Proce. 
dure and Article 228 of the Constitution 
of India may cover certain common case, 
but at the same time they are not co- 
extensive. Article 228 is undoubtedly 
confined to substantial questions of law 
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as to the interpretation of the Constitu- 
tion and nothing else. but the point for 
reference under Section 113 of the Code 
af Civil Procedure is much wider. We 
have already emphasised the fact that 
where the High Court is satisfied that a 
case pending in a subordinate Court 
‘Involves a substantial question of law as 
to the interpretation of the Constitution 
the determination of which is necessary 
for the disposal of the case, the High 
Court has no option but to withdraw 
that case to itself either for the decision 
af the points of constitutional law or the 
Ivvhole case as the case may be. 


24, The procedure as laid down 
under sub-rule (1) of Rule 14-A, Part I, 
Chapter IT, of the High Court Appellate 
Side Rules must be followed with regard 
to the determination of these questions. 
Sub-rule (1) in its first part provides for 
all cases transferred to the High Court to 
ke laid before the Division Bench presid- 
ed over by the Chief Justice for determi~ 
ration whether such cases involve a sub- 
stantial question of law as to the inter- 
pretation of the Constitution. That: pro- 
vision refers to all cases transferred to the 
High Court by subordinate courts under 
Article 228 of the Constitution. The 
second part of sub-rule (1) provides that 
all applications under the said Article 
for transferring such cases before the 
High Court shall be moved before the 
Bench presided over by the Chief Justice. 
Sub-rule (2) proceeds thereafter to indi- 
cate that if the Court is satisfied that the 
case so transferred involves a substantial 
cuestion of law, the case shall be -laid 
before such Bench as the Chief Justice 
roay direct. The details of this procedure 
are to be found in sub-rules (1), (2) and 
(3) of Rule 14-A, Part I, Chapter II, of 
the High Court Appellate Side Rules. 


We also follow the existing Division. 


Bench decision of this Court on- this 
point in Dr. Samarendra Kumar Das v. 
Khalilur Rahaman, 74 Cal WN 712 = 
(AIR 1970 Cal 481). We, therefore, make 
the following order:— 2S 


25. The Rule is made absolute. 
We make an order of withdrawing the 
pending L. R. A. Case No. 55/63 (V) men- 
tioned above for determination of the 
substantial questions of law as to the 
interpretation of the Constitution men~ 
tioned in paragraph 13 of the petition 
originally but now reframed in. the man- 
ner set out elsewhere in this judgment. 
With this qualification, order is made 
in terms of the prayer in the petition. 
Under Rule 14-A, sub-rule (2), Part I, 
Chapter II, of the High Court Appellate 
Side Rules, this Bench is constituted to 
hear this matter with regard to the deter~ 
mination of these questions. 


26. Costs of this application will 
be costs in the case withdrawn. 


A I R. 
27.- Liberty is given to the parties 
fo apply for early hearing of the case 
when the case is made ready. i 
28. The learned Special Land Ac-~ 
quisition Judge, 24-Parganas is directed 
to send the records of the reference case . 
to this Court as expeditiously as possible. 
B. C. MITRA, J.:—~ 29. I agree. 
Rules made absolute. 
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Appellant v. Khudiram Mukherjee, Plain- 
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A. F. A. D. No. 801 of 1956, D/- 5-1~ 
1971. 
T. P. Act (1882), S. 116 — If rent is 
accepted as rent from a tenant in. posses- 
sion after expiry of tenancy and not as 
rent paid in discharge of statutory obli- 
gation it creates a fresh tenancy by hold- 
ing over unless there is a statutory pro- 
hibition against institution of suit for 
recovery of possession after expiry of 
lease. AIR 1951 SC 285, Relied on. 
(Para 13)? 
When, therefore, a lease was deter- 
mined by efflux of time in 1940 when 
Bengal Non-agricultural Tenancy (Tem- 
porary) Provisions Act 1940 was in force, 
acceptance of rent after W. B. Non-apgri- 
cultural Tenancy Act 20 of 1949 repealing 
1940 Act, even for a period when 1940 Act 
was in force, creates a fresh tenancy by 
holding over as both the Acts contained 
no prohibition for institution of suit for 
recovery of possession after expiry of 


lease, (Paras 10, 11 and 13) 

Cases Referred: Chronological Paras 

(1961) AIR 1961 SC 1067 (V 48) = 
1961-8 SCR 813, Ganga Dutt v. 
Kartik Chandra 9, LE 
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Kumari Devi 
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58 Cal WN 438 Panchanan v. 

Haridas l 14 
(1951) AIR 1951 SC 285 (V 38) = 

1951 SCR 560, Karnani Industrial 

Bank Ltd. v. Province of Bengal > 114 
(1949) ATR 1949 FC 124 (V 36) = 

1949 FCR 262, Kai Khushroo v. 

Bai Jerbai 9, 12, 14 
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S. C. Mitter, for Appellant: R. K. Baner- 
jee, Soumendra Nath Mukherjee, for 
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JUDGMENT :— This is an appeal 
by the tenant defendant in a suit insti- 
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tuted by the plaintiff for recovery o= pos 
session on declaration of his title. The 
plaintiff's case is that one Krishnadhan 
Dey settled about 4 decimals of bastu 
land, being the ‘suit land, to the defend~ 
ant for a period of 7 vears from Magh 
1342 B. S. to Pous 1349 B. S. at a monthly 
rent of Rs. 3/- on the basis of a registered 
lease executed on Bhadra 5, 1343 B. S. 
The defendant had been since in posses- 
sion of the said land on the basis thereof 
and there was an express stipulation in 
the lease that he would be entitled to 
raise only kutcha structure and never 
any pucca structures thereon noz he 
would acquire any permanent right. It 
was further provided therein that on the 
expiry of the lease he would be liable to 
vacate the land without any objection or 
pretext. By a deed of gift dated Aswin 
13, 1346 B. S. the suit land was gifted to 
the plaintiff. After the expiry of the 
lease on Pous, 1349 B, S. the defendant 
failed and neglected to vacate the land 
claiming that he was entitled to posses- 
sion under the provisions of the Bengal 
Non-agricultural Tenancy (Temporary 
Provisions) Act, 1940, hereinafter referred 
to as the 1940 Act. As under the provi- 
sions of the said Act the defendant could 
not be evicted, the plaintiff could not 
take any steps for his eviction and was 
under compulsion to receive the compen- 
sation at the rate of rent sent to him by 
postal money order. By such receirt the 
plaintiff's right was not in any way pre- 
judiced nor the defendant was and con- 
tinued to be in occupation of the land 
by any implied consent or by holding 
over. Though notice was not necessary 
the plaintiff gave a notice dated Ashar 
10, 1359 B. S. calling upon the defendant 


to quit the suit land with the 
expiry of the month of Pous, 
13859 B. S, The notice owas also 


read over to him but as the defendant 
declined to give any receipt, thereafter a 
copy of the notice was served by hanging 
at his usual place of residence. It was 
contended that the defendant had no right 
to remain on the land efter the repeal of 
the 1940 Act by the West Bengal Non- 
agricultural Tenancy Act, 1949, herein- 
after referred to as the 1949 Act, and ac- 
cordingly the plaintiff instituted the suit 
on February 23, 1954 (Falgoon 11, 1360 
B. S.) praying for recovery of possession 
of the suit land on eviction of the de“end- 
ant therefrom. Mesne profits for praced- 
fng 3 years were also claimed from Fal- 
goon 1357 B. S. to Magh 1360 B: S. at the 
rate of Rs. 6/- per month for Rs. 216/-. 


2. The suit was contested by the 
defendant who contended inter alia that 
notice to quit which was invalid and in- 
sufficient, was also not served on him as 
required under the 1949 Act. that the 
defendant was in occupation of the land 
after expiry of the lease by holding over 
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and his right was accordingly governed 
by the provisions of the said Act under 
which he was not liable to eviction. It 
was stated that the plaintiff realised rent 
direct from him upto 1353 B. S. and 
thereafter rent was sent by money order 
which was duly accepted by the plaintiff 
and such acceptance thus established that 
the defendant was holding over the suit 
land. In the circumstances the defend- 
ant contended that the suit should be dis- 
missed. 

3. The learned Munsif, on a trial 
on evidence, held that the notice was 
never served on the defendant, that as 
the land was held under a written lease 
no notice was necessary, that the defend- 
ant’s claim that he was holding over the 
land was untenable as rent was accepted 
upto 1355 B. S. when the 1940 Act was 
in operation which stayed all proceedings 
for eviction during its pendency and the 
plaintiff was not barred by waiver or 
estoppel to claim the reliefs claimed. The 
suit was accordingly decreed for posses- 
sion on declaration of the plaintiff’s title 
while compensation was awarded at the 


rate of Rs. 3/- per month. 


4, An appeal was preferred 
against the said decision and the appellate 
court held that the suit vas not barred 
by limitation, that the defendant could 
not be said to be holding over as rent was 
accepted upto 1355 B. S. during which 
period the 1940 Act was in operation. The 
decision in Kartick Chandra v. Ganga 
Dutt, 59 Cal WN 827 = (AIR 1956 Cal 
120) was relied for the proposition that 
acceptance of rent after expiry of lease, 


. where the tenant remained in possession 


on the basis of a statute, could not amount 
to creating a tenancy between the parties. 
It was further held that the defendant 
was not protected by clause 4 of Section 
7 of the 1949 Act from eviction being in 
possession of the said land for less than 
12 years in view of Section 90 of the said 
Act, that in absence of holding over there 
Was no question of tacking over the period 
from the expiry of the leese till the in- 
stitution of the suit with the earlier 
period of occupation so as to confer on 
him the benefit of the said provision. The 
appeal was accordingly dismissed, This 
second appeal is against the said decision 
by the tenant defendant. 


5. Mr, Syama Prasanna Roy 
Choudhury, the learned Advocate for the 
tenant appellant, has contended that the 
landlord. having accepted rent after the 
termination of tenancy by efflux of time, 
a fresh tenancy was created by holding 
over. Accordingly a notice determining 
the tenancy was necessary as required 
under the 1949 Act before the suit could 


„be instituted. He also contended that the 


defendant being in possession of the land 
for over 12 years acquired a non~ejert- 
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able right and was not liable to eviction. 
A new point was taken, with reference to 
‘the West Bengal Estates Acquisition Act, 
1953, to the effect that whatever interest 
the plaintiff had in the suit land had ‘vest. 
ed in the State and the plaintiff not being 
in actual possession of the land was nof 
entitled to institute the suit for recovery, 
of possession of ‘such land. 


6. Mr, Ranjit Kumar Banerjee, 
the learned Advocate for the plaintiff- 
respondent, has contended that by mere 
‘acceptance of rent after expiry of the 
‘lease no tenancy was or could be created 
‘by holding over. After the coming in 
operation of the 1940 Act, it was not open 
to the landlord to institute a suit for evic- 
tion of the tenant during the pendency of 
the said Act. Accordingly in the said 
circumstances acceptance of rent by the 
landlord for use and occupation of the 
Jand could not amount to creation of 
fresh tenancy by holding over by the 
tenant. It was also contended that .as 
there was a written lease which expired 
there was no necessity for any notice 
which was given by way of abundant 
caution, The defendant’s claim of acqui- 
sition of a non~ejectable right by over 12 
years’ occupation was disputed as the 
_ defendant was not in possession for over 
the said period, as correctly found by the 
appellate court, As to the landlord’s 
right to institute a suit for recovery of 
possession it was stated that this point 
was not raised in the courts below and 
there was no evidence in support of such 
ease. The certified copy of the entry in 
the record of right did not establish that 
the ‘plaintiff landlord was an intermediary 
whose interest vested in the state. It 
may be mentioned here that the question 
as to the right of an intermediary to insti- 
tite a suit for recovery of possession of 
land not in his khas possession is the sub- 
ject-matter of a Full Bench reference in 
tais court which is pending. 

7. Mr. Roy Choudhury’s rejoinder. 
is that that the appellant tenant was hold- 
ing over the land with the consent of 
the plaintiff landlord would be evidenced 
by his receipt of rent throughout from the 
expiry of the lease till some months of 
1353 B. S. while rent for 1353 (portion), 
1354 and 1355 B. S. was sent to him by 
rent money order with interest which 
was duly received by him. The relevant 
provisions of the 1940 Act provided no 
bar for institution of suits but only the 
proceedings for passing of decrees or 
corder for possession was stayed during 
the pendency of the said Act. For suits 
for recovery of possession for non-pay- 
ment of rent there was no prohibition 
even under the 1940 -Act. 

8. Itis common knowledge thaf in 
legislation since and during the second 
World War dealing with ` the landlord/ 
lessors and tenants/lessees, protection was 
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afforded to tenants/lessees against their 
aviction from premises or lands under 
tenancy or settlement within certain 
limits. In the Bengal House Rent Control 
Order, 1942, issued under the Defence of 
India Rules, by a subsequent notification 
it was provided that a decree or order for 
recovery of possession of any house not 
executed till July 6, 1944 would be stay~ 
ed unless the landlord produced an order 
of the Controller ‘permitting him to exe- 
cute the decree or order on the ground 
of his bona fide requirement for own use 
and occupation. The same restriction was 
extended even ‘to institution of suits for 
recovery of possession of any house and 
expiry of the period of lease was -not 
considered as sufficient cause of action 
provided a tenant was ready and willing 
to pay all due rent. Similar provisions 
were incorporated in the Calcutta House 
Rent Control Order, 1943. Similar provi- 
sions were also incorporated in the Cal- 
cutta House Rent Ordinance, 1946 which 
came in operation on October 1, 1946 in 
Calcutta and notified municipalities on the 
said orders ceasing to be in operation, 
There again the definition of tenant in- 
cluded .a person continuing in possession 
after the termination of his tenancy. The 
West Bengal Premises Rent Control (Tem-~ 
porary Provisions) Act, 1948 repealed the 
said Ordinance and there again tenant 
included a person continuing in‘ posses~ 
sion after termination of tenancy in his 
favour and no order of ejectment ‘could be 
made against a tenant if rent was paid 
at the allowable rate unless the tenant 
was guilty of specified acts or the pre- 
mises were bona fide required by the 
landlord for own occupation or rebuilding. 
Similar provisions have been incorporat- 
ed in the West Bengal Premises Tenancy, 
Act, 1956. 


9. The law on the question as to 
whether a tenant, continuing in possession 
after the determination of lease by efflux 
of time, acquires a status by holding over 
fell to be considered in the case of Kai 
Khushroo v. Bai Jerbai, AIR 1949 FC 124 
in which case B. K. Mukherjea J. (as his 
Lordship then vas) speaking for the 
Court made the following observations: 

* dn cases of tenancies relating to 
dwelling houses to which the Rent Res- 
triction Acts apply, the tenant may enjoy 
a statutory immunity from eviction -even 
after the lease has expired, The landlord 
cannot eject him except on specified 
grounds mentioned in the Acts them- 
selves. In such circumstances, acceptance 
of rent by the landlord from a statutory 
tenant whose lease had already expired, 
could not be regarded. as evidence of.-a 
new agreement of tenancy and it would 
not be open to such a tenant to urge, by 
way of defence, in a suit for ejectment 
brought against him, under the provisions 
of Rent Restriction Act that by accept~ 
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ance of renf a fresh tenancy was created 
which had to be determined by a “resh 
notice to quit.” T 
In the case of Ganga Dutt v. Kartik 
Chandra, AIR 1961 SC 1067 the Supreme 
Court was considering the West Bengal 
Premises Rent Control (Temporary Provi- 
sions) Act, 1948 on appeal from the case 
cited above and it was observed: 

‘Tt is, however, well settled that 
where a contractual tenancy to which the 
rent control legislation applies has expir- 
ed by efflux of time or by determination 
by notice to quit and the tenant continues 
in possession of the premises, accepiance 
of rent from the tenant by the landlord 
after expiration or determination o= the 
eontractual tenancy will not afford ground 
for holding that the lardlord has assent- 
ed to a new contractual tenancy. Failure 
to take action which was consequent ipon 
a statutory’ prohibition imposed upor. the 
courts and not the result of any voluntary 
conduct on the part of the appellant 
(Landlord) did not also amount to ‘o-her- 
wise assenting to the lessee continuing in 
pcssession’. Of course, there is no pro- 
hibition against a landlord entering into 
a fresh contract of tenancy with a tenant 
whose right of occupation is determined 
and who remains in occupation by virtue 
of statutory immunity. Apart from an 
express contract, conduct of the perties 
may undoubtedly justify an inference that 
after determination of contractual ten- 
ancy, the landlord had entered into a 
fresh contract with the tenant, but whe- 
ther the conduct justifies such an infer- 
ence must always depend upon the facts 
of each case. Occupaticn of premises by 
a tenant whose tenancy is determinei is 
by virtue of the protection granted by 
the statute and not because of any ight 
arising from the contract which is d2ter- 
mined. The statute protects his posses- 
sion so long as the conditions which 
justify a lessor in obtaining an order of 
eviction against him do not exist. Once 
the prohibition against the exercise of 
qurisdiction by Court is removed, the 
right to obtain possessicn by the lessor 
under the ordinary law springs into action 
and the exercise of the lessor’s right to 
evict the tenant will not, unless the sta- 
tute provides otherwise, be conditioned.” 


10. The Bengal Non-agricul-ural 
Tenancy (Temporary Provisions) Act, 
1940, with which we are concerned here, 
steyed the continuation of any suit or 
proceedings for recovery of possession of 
land held by non-agricultural tenant. 
This prohibition did not extend to suits 
for eviction on the ground of non-vay- 
ment of rent as pointed out by Mr. Roy 
Choudhury. Now in the ‘hatchita’ exhi- 
bit B which is a. book retained by the 
tenant, there are entries of payments at 
places signed by or on behalf of the 
landlord. The same boox is continued in 
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the same manner even after the termina- 
tion of. tenancy. Further, rent, it ap- 
pears, was not paid every month but by 
instalments and two or three months’ rent 
or more was paid at a time. The last 
entry is of rent for Baisakh to Aswin, 
1353. It further appears that rent for 
1353 B. S. (portion) for Rs. 18/-, for 1354 
and 1355 B. S. in full for Rs. 36/- for 
each year totalling Rs. 90/- and interest 
Rs. 5-14-6p in all Rs. 95-14-6p was 
remitted by the tenant by post as rent 
money order on August 5, 1949 and the 
same was personally received by the 
plaintiff on August 11, 1949 (exhibit A). 
As we have seen, the insticution of suit 
for recovery of possession was never bar- 
red by the 1940 Act, only tie proceedings 
in the suit were stayed. No steps. were 
taken by the landiord during the period, 
Mr. Banerjee’s contention being that it 
was useless to do so in view of the gene- 
ral stay of all suits, though suits for re- 
covery of possession on the ground of 
non-payment of rent were excepted. It 
could be fairly contended tnat in view of 
the. expiry of the lease by efflux of time 
the landlord also could noz institute a 
suit for eviction as there could be no de- 
fault since after expiry of lease there was 
no tenancy held by the tenant. 


= I Accepting the contention of 
Mr. Banerjee, on the basis of law which 
is now settled, that acceptance of rent 
during the pendency of the 1940 Act, 
which ceased to have operation from May 
15, 1949, could not create a holding over 
by the tenant, the plaintiff even is faced 
with a formidable difficulty. As has been 
held in Ganga Dutt’s case, AIR 1961 SC 
1067 referred to above, onee the prohibi- 
tion against exercise of jurisdiction by 
court is removed, the right to obtain pos- 
session by the lessor under the ordinary 
law springs into action. Accordingly on 
and from May 15, 1949 the landlord þe- 
came at once entitled to institute a suit 
for recovery of possession on the ground 
of expiry of lease with Pous, 1349 B. S.l 
or in or about January 15, 1943 and the 
suit was in fact filed on February 23, 
1954. The landlord however accepted, 
rent, as we have seen, on August 11, 1949: 
for 1353 (portion), 1354 and 1355 B. S.l 
There is no explanation about the cause: 
which compelled the landlord to accept; 
the amount tendered as rent and it is no 
answer that rent related to a period be-| 
fore the coming into force of the 1949 
Act; as the 1940 Act did not bar institu- 
tion of suits for recovery of possession 
nor destroyed any right accruing to the 
landlord during its pendency. 

12. There is no doubt that the 
question whether a new tenancy has been 
created by holding over is a question of 
fact and the court has to come to a find- 
ing that the facts. relied on by the tenant 
is sufficient to raise an inference of ten- 
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ancy. We find that rent was remitted 
by rent money order therein and the 
particulars of payment, as being rent for 
1353 (portion), 1354 and 1355 B. S. with 
interest, were mentioned. It was ten- 
dered as rent and received as such by the 
landlord. There was no contemporaneous 
protest or reservation that it was not re- 
ceived as rent and subsequent conduct of 
the landlord could not alter its legal con- 
sequences and in the instant case it was 
stated in the plaint filed 44 years later as 
being received under compulsion of sta- 
tute. i 
FC 124 (supra) by B. K. Mukherjea J. 
(as his Lordship then was), speaking for 
the court as follows: 

“In the first place, the facts clearly 
show that when the cheques were cashed, 
it was done without any reservation or 
condition whatsoever. The protest was 
not a contemporaneous but a much sub- 
sequent event and if the agreement was 
already complete by acceptance of rent 
on 23rd November 1942, the subsequent 
conduct of one of the parties cannot alter 
its legal consequences. In the second 
place. it seems to me that when money 
was paid as rent, it did not lie in the 
mouth of the plaintiff to say that he 
would receive the money but not as rent. 
It is now settled principle of law that 
when money is paid by a debtor with an 
express intimation that it is to be applied 
to the discharge of a particular debt, the 
creditor may not accept the money at all, 
but if he receives and appropriates it, he 
cannot be allowed to say that he took it 
wrongfully on some other. account. The 
ordinary legal consequence of accepting 
payment as indicated by the debtor would 
follow in such cases, however much the 
creditor might attempt to repudiate them, 
This being the position it must be held 
on the facts of this case that money was 
not only paid by the defendants 2 and 3 
but was received as rent by the plaintiff 
and consequently a monthly tenancy 
. under the provision of Section 116 of the 
Transfer of Property Act, did come into 
existence. So long as this monthly ten- 
ancy is not determined in a manner re- 
cognised by law, the plaintiff’s suit must 
fail.” E 


On the basis of the above ‘rulings, it is 
now settled law that if after determina- 
tion of tenancy or its expiry money is 
tendered by the tenant as rent, and not 
as statutory rent in discharge of his obli- 
gations. and is accepted as such, a fresh 
tenancy by holding over is created unless 
there is prohibition against the exercise 
of jurisdiction by courts in respect of the 

lessor’s right to obtain possession. 
i 13. The observations made in the 
above cases apply with full force to the 
facts of the present case and on the au- 
thority of the above rulings it must be 
held that a new tenancy in respect of the 


4 


Hossain Baksh v, Khudiram (S. K. Datta J.) 


It has been observed in AIR 1949 


A.L R. 


suit land did come into existence on the 
tender of money by the tenant and its 
acceptance as such by the landlord with- 
out any. protest or reservation when 
there was no prohibiticn against exercise 
of jurisdiction by courts for decreeing 
Suits for recovery of possession. As the 
tenancy so created being a lease without 
writing, it could be terminated by notice 
under Section 9 (1) of the 1949 Act and 
the plaintiffs suit in absence of such 
notice must fail, 
~ I am not unmindful of the.. 
decisions in Panchanan v., Haridas, AIR 
1854 Cal 460 where this court held that 
mere acceptance of rent did not operate 
as waiver of notice to quit and it was 
held that an agreement to treat the lease 
as continuing must be proved in addition. 
Again in Bhabatosh v. Joy Kumari Devi, 
AIR 1955 Cal 229, a stricter test whether 
“quo animo the rent was received and 
what the real intention of the parties was” 
was applied, and it was observed that in 
such cases ‘ad. idem’ between the parties 
has to be established as basis of tender 
and acceptance of rent. This test even 
appears to be contrary to the express pro- 
vision of Section 116 of the Transfer of 
Property Act and also to the decisions 
cited above. On the high authority of 
the Federal Court in Kai Khushroo’s case, 
AIR 1949 FC 124 cited above, in effect 


, approved in Karnani Industrial Bank Ltd. 


v. Province of Bengal, AIR 1951 SC 285, 
the real test is whether rent is tendered 
as rent by the tenant in possession after 
termination or expiry of tenancy. and not 
as Statutory tenant in discharge of his 
obligations, and is accepted by the land- 


‘lerd as such rent, and if so a fresh ten- 


ancy by holding over is thereby created 
unless there is prohibition against the 
exercise of jurisdiction by court regarding 
landlord’s right to possession. 


15. As to the contention that the 
tenant had acquired a non~ejectable right 
in the suit land by 12 years’ possession, it 
appears that under Section 90 of the 1949 
Act, the period during the pendency of 
the 1940 Act (April 15, 1940 to May 14, 
1948) is to be excluded for the purposes _ 
of computation under provisions of Sec- 
tion 7 of the later Act. The appellate 
court held that the period available for 
calculation in favour of the tenant was 
less than 12 years and no material has 
been placed before me to upset the said 
finding. 

16. In the view I have taken, it is 
not necessary to explore the question as 
to whether the plaintiff’s interest in the 
suit land was that of intermediary and 
that such interest had vested in State, so 
that the plaintiff was not entitled to in- 
stitute a suit for recovery of possession 
of tenanted lands. 

17. | In the premises, there being a 
tenancy between the parties in respect of 
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the suit land. the plaintiffs. claim. for 
mesne profits also has ro basis. 

18. In the result the appeal suc- 
ceeds and is allowed. The judgments and 
decrees of the courts below are set aside 
and the plaintiff’s suit is dismissed. There 
will however be no order for costs in this 
court, 

Appeal allowed. 





AIR 1971 CALCUTTA 381 (V 58 C 80) 
R. N. DUTT AND A. K. DE, JJ. 


Haji Mahabub Hossain and otners, 
Petitioners v, Biswanath Nandy and ano< 
ther, Opposite Parties. 

Civil Revn. Cases Nos. 424 of 1971 
and 37 of 1971 with application, D/- =0-4- 
1971. 

Tenancy Laws —.West Bengal Land 
Reforms Act (10 of 1956), S. 57 — Powers 
of Revenue Officer — The Revenue Di- 
cer as a Tribunal does not have powers 
under Civil P. C. not conferred upon him 
by the section. He cannot therefore crant 
an ad interim injunction either under 
Section 151 or Order 39, Rule 2, Civil P. 
C. in a proceeding under Section 8 ol the 
Act — (X-Ref.— Section 8 and Civil P. C. 
Section 151 and Order 39, Rule 2). AIR 
1987 Cal 469 & (1963) 67 Cal WN 965 & 
(1910) ILR 37 Cal 399, Rel. on; (195€) 63 
: Cal WN 246, Distinguished. (Para 3) 
Cases Referred: Chronological Faras 
(1967) AIR 1967 Cal 469 (V 54), 

Indira Debi v. State of West 
Bengal 
(1963) 67 Cal WN 935, Durga Devil 
v. Bhagwandas Jayaswal 
(1959) 63 Cal WN 246 = ILR (1959) 
1 Cal 261, M. N. Ghosal v. P. K. 
Banerjee 3 
(1910) ILR 37 Cal 399 = 11 Cal LJ 
285, Chhayemunnessa Bibi v. 
Basirur Rahman 

Arun Kumar Janah, for Petitioners; 
B. C. Mitter and Miss Aruna Mukherjee, 
for Opposite Party No. 1. 


R. N. DUTT, J.:— These two Rules 
are taken up together as the same ques- 
tion is involved in both the cases. One 
Touhid Ahmed Khan, Mutwali of Khan 
Saheb Abdul Ajij Khan Wakf Estate, was 
the owner of Plot No. 815 of mouza Bag- 
bari with an area of 18.75 acres. On 
‘January 24, 1969. he sold 3.25 acres out 


of the plot on its south, to Biswamath. 


Nandy. Then on August 21, 1970, the 
petitioners in both the cases took lsase 
of 11.32 acres out of the plot on the 
southern side and again on August 25, 
1970, took lease of.the other 4.18 acres 
of the plot from the said Touhid Ahmed 
Khan. Subsequently, Biswanath Nandy, 
who is opposite party No. 1 in both these 
et i i ic et SSE Seer 
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cases, filed two applications under Sec- 
tion 8 of the West Bengal Land Reforms 
Act, 1956, before a Revenue Officer for 
pre~emption of these transfers in favour 
of the petitioners —- pre-emption cases 
Nos, 92/70 and 97/70. Opposite party No, 
1 further prayed for an order of ad inte~ 
rim injunction restraining the petitioners 
from manufacturing bricks, constructing 
kiln and/or erecting chimney on the lands 
of which pre-emption was sought and also 
from changing the character of the lands. 
The Revenue Officer on September 29, 
1970, granted an ad interim injunction 
against the petitioners as prayed for, 
Subsequently, on Novemoer 16, 1970, 
opposite party No. 1 filed applications in 
both the cases alleging that the petitioners 
had violated the ad interim order of in- 
junction issued by the Revenue Officer. 
The petitioners were thereupon directed 
by the Revenue Officer to show cause why 
necessary action should not be taken 
against them under Order 39, Rule 2 (3) 
of the Code of Civil Procedure. The 
petitioners have thereafter obtained these 
oa against these orders of the Revenue 
cer. 


2. Mr. Janah, who appears for the 
petitioners before us, first contends that 
the lands concerned are bagan lands and 
not agricultural lands and so, Section 8 
of the West Bengal Land R=forms Act is 
not attracted and the applications before 


.the Revenue Officer were incompetent. 


A decision on this question will depend 
on ascertainment of certain questions of 
fact, namely, whether the lands are bagan 
lands or agricultural lands and so on. We 
do not, therefore, think that at this stage 
without further materials we are in a 
position to consider this objection, This 
question is, therefore, left open. - 


3. Mr. Janah then argues that the 
Revenue Officer has no jurisdiction to 
issue an order of injunction either under 
Section 151 or under Order 39 of the 
Code. Mr. Mitter, who appears for the 
opposite party No. 1 before us, on the 
other hand. contends that the Revenue 
Officer is competent to make an order of 
injunction. Under the West Bengal Land 
Reforms Act the Revenue Officer has 
been given certain powers to decide the 
question of pre-emption uncer Sections 8, 
9 and 10 of the Act. The Revenue Offi- 
cer has been given the powers as Reve- 
nue Officer. He is not designated as a 
Court there. Section 57 of the Act states 
that the Revenue Officer shall in dealing 
with proceedings under the Act exercise 
the powers of a civil court under the 
Code of Civil Procedure for the purposes 
of enforcing the attendance of witnesses 
and the production of records or docu- 
ments or in enforcing or executing the 
orders including an order for restoration 
of possession as if such orders were de- 
crees of a civil court. Section 57 does 
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not In terms confer on the Revenue Ofi- 
eer the. powers under Section 151 or 
Order 39 of the Code. Opposite party 
No. 1, however, made the applications for 
ad interim injunction under Section 151 
end Order 39 of the Code and, as we have 
said, the Revenue Officer directed the 
petitioners to show cause why action 
should not be taken against them under 
Order 39, Rule 2 (3) of the Code, Clearly, 
therefore, the Revenue Officer purported 
to. act under Section 151 and/or Order 39 
of the Code. 


Mr. Mitter submits that Section 57 
of the West Bengal Land Reforms Act is 
not exhaustive but. just illustrative. But 
when we read the terms of Section 57 
as a whole, it does not appear that Sec- 
tion. 57 was. meant to be just illustrative 
and not exhaustive. The Revenue Officer 
was. not designated. as we have said, as a 
court nor was he given all the powers of 
a civil court. He was given only speci- 
fied powers. of the Code of Civil Proce- 
dure for dealing with proceedings before 
him under the West Bengal Land Re- 
forms Act, namely, for the purposes of 
enforcing the attendance of witnesses and 
the production of records and documents 
or in enforcing or executing: orders as if 
such orders were decrees of a civil court. 
This Section 57 also makes it clear that 
the Revenue Officer was not a civil court 
because, if the Revenue Officer was meant 
to be a civil 
have stated that the Revenue Officer in 
dealing with proceedings under this Act 
shall exercise the powers of a civil court 
under the provisions of the Code of Civil 
Procedure for certain. specified purposes. 
On the terms of Sections 8, 9, 10 and 57 
of the Act we cannot hold either that the 
Revenue Officer is a civil court or that 
fhe Revenue Officer Kas all the powers 
of a civil court under the Code of Civil 
Procedure. Mr. Mitter refers to the deci- 
sion in M. N. Ghosal v. P. K. Banerjee, 
reported in (1959) 63 Cal WN 246. There 
a Bench of this Court held that the Rent 
Controller under the West Bengal Pre- 
mises Tenancy Act may issue injunction 
in exercise of his powers as a court under 
Section 151 of the Code of Civil Proce- 
dure. But the basis of this decision was 
Section 29 (5) of the statute itself where 
it was specifically said that the Rent Con- 
troller in dealing with proceedings under 
that statute would be deemed to be a 
court for the exercise of powers under 
Section 151 of the Code of Civil Proce- 
dure. Obviously, therefore, this Court 
held that the Rent Controller could issue 
injunction under Section 151 of the Code. 
But here we have seen that the Revenue 
Cfficer has not been given such powers 
under the West Bengal Land Reforms Act. 
We may in this connection refer to the 
Bench decision in Indira Debi v. State of 
West Bengal, ATR 1967 Cal 469, where this 
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Jourt has held that a quasi-judicial 
<ribunal cannot claim or éxercise the în- 
nerent powers of a civil court unless the 
statute has conferred ell the powers of a 
xvil court on such e tribunal either ex- 
sressly or by implication. Here on the 
zerms of the statute, as we- have consider- 
21, it cannot be said that the inherent 
Sowers of a civil court under Section 151 
>f the Code of Civil Procedure have been 
zonferred on the Revenue Officer either 
expressly or by implication. , , 

Mr. Mitter then zefers to a single 
Zench decision of this Court in Durga 
Devi v. Bhagwandas Jeyaswal reported in 
11963) 67 Cal WN 935. There a Thika 
Zontroller made an ex parte order on the 
dasis of certain reports submitted by the 
zourt’s officers. The persons against 
whom the order was made filed an appli- 
sation under Order 9, Rule 13 of the 
zode. Chatterjee, J. held that Order 9, 
Rule 13 of the Code is not attracted, but 
the controller has the inherent power to 
jo justice or, in other words, to enquire 
into if he has made an order on the basis 
3 some mistake committed by his officers 
2nd to remedy the same. Chatterjee, J. 
has not specifically said that the Thika 
Controller has the inkerent powers of a 
zivil court under Section 151 of the Code 
of Civil Procedure. What he has said is 
that the Thika Controller as a tribunal 
has the inherent power to correct its own 
mistakes. But no tribunal can be said to 
have jurisdiction to make an order of in- 
junction because it has the inherent 
rower to correct its own mistakes, When 
a tribunal corrects its own mistakes, it 
acts within its jurisdiction. But no new 
jurisdiction can be created for a tribunal 
on the basis of its inherent power to cor- 
rect its own mistakes. Here in this case 
to hold that the Revenue Officer has the 
jurisdiction to issue an injunction i 
mean that the Revenue Officer will ac- 
cuire a new jurisdiction not otherwise 
conferred on him under the statute which 
created it. Inherent rower of 2 tribunal 
to correct its own mistakes cannot be the 
basis of such a jurisdiction. 


Mr. Mitter lastly argues that a tri- 
bunal has inherent jurisdiction in any 
particular case to act in such a way as 
may be necessary to enable it to do that 
justice for the admiristration of which it 
exists or, in other words, he means to 
say that unless the Revenue Officer is 
given the power to preserve the property, 
the order which he may ultimately make 
about pre-emption may become infructu- 
ous as the property may be damaged or 
wasted. He refers to the decision of Sir 
Ashutosh Mookerjee In Chhayemunnessa 
Bibi v. Basirur Rahman, (1910) ILR 37 Cal 
399, where the learned Judge said, “it is 
clear upon the authorities that a court 
has inherent power, in any particular 
case, to adopt such procedure as may be 
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necessary to enable it to do that justice 
for the administration of which alone it 
exists.” Here the learned Judge gives this 
inherent power to a “court”, — not to a 
tribunal. But even apart from that. what 
the learned Judge said was that the zourt 
hed the inherent power to adopt such 
“srocedure” as may be necessary which, 
in effect, means that the inherent power 
is limited to adoption cf certain proce- 
dures at the hearing. But under thə in- 
herent power no new jurisdiction cen be 
created. Thus we hold that the Revenue 
Officer as a tribunal has no inherent 
jurisdiction to make an order of injunc- 
tion. True, during pendency of the pre- 
emption proceedings the character of the 
land sought to be pre-empted may in cer- 
tain cases undergo some changes; but 
the remedy for that lies in an expeditious 
disposal of the proceedings. Whatever 
otner rights or remedies the parties may 
have in appropriate proceedings in such 
cases, we hold that the Revenue Officer as 
a tribunal has no jurisdiction to make an 
order of injunction either under Sec 151 
or Order 39 of the Code of Civil Proce- 
Jdure or otherwise. 

$ In the result, the Rules are 
made absolute. The orders of ad interim 
injunction made by the Revenue Oficer 
on September 29, 1970, in pre-emo>tion 
case No. 92/70 and on November 10, 1970, 
in pre-emption case No. 37/70 are set aside 
and the ad interim injunctions are vacat- 
ed. Since we find that the ad inierim 
injunction was without jurisdiction, the 
subsequent orders made by the Revenue 
Officer directing the petitioners to show 
cause why action should not be taken 
against them under Order 39, Rule 2 (3) 
of the Code of Civil Procedure and ap 
pointing Sri Prabir Kumar Choudhury, 
Advocate, as Commissioner for local ins- 
pection about the alleged violatior are 
also set aside. The Revenue Officer will 
now proceed with the pre-emption pro- 
ceedings in accordance with law after 
allowing reasonable time to the petition- 
ers to file their objections. 

; We make no order as to costs 
of these Rules. 

6. No order on the application for 
vacating the interim stay is in the cir- 
cumstances necessary. 

Ta I agree, 
Petition allowed. 


s 
Py e em 
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JUDGMENT :— This appeal and the 
connected cross-objection arise from the 
appellate judgment and decree of affirm- 
ance decreeing the landlords’ suit for re~ 
covery of possession of the suit premises 
held under a tenancy governed by the 
West Bengal Premises Tenancy Act, 1956. 
According to the plaintiffs’ case, the suit 
premises comprising shop buildings on 
plot No. 3980, khatian 492 in Kazi Mohalla, 
being holding No. 42 within Bankura 
Municipality were held by the defendants 
as a monthly tenant-at-will under Bhu- 
san Chandra Dey father of the plaintiffs 
at a monthly rent of Rs. 25/-. By a re- 
Pistered deed of gift dated Bhadra 9, 1370 
B. S. (August 26, 1963) executed by their 
father, the plaintiffs became owners, 
amongst others, of the said premises and 
the defendants became their tenants in 
respect thereof under the same terms and 
conditions, The month of the tenancy 
was according to the Bengali calendar 
month and the rent for every month was 
payable by the 7th of the succeeding 
month, The defendants defaulted in pay- 
ment of rent for months from Falgoon 
1369 B. S. to Sravan 1370 B. S. and were 
not entitled to any protection against 
eviction. By a subsequent 
signment dated Aswin 2, 1370 B. S. (Sep~ 
tember 19, 1963), the plaintiffs became 
entitled to the rent for the said period 
from the defendants. The plaintiffs alsa 
reasonably required the suit premises for 
the use and occupation of the plaintiff 
No. 3 Tirth Nath Dey who was unemploy- 
ed and necessity was felt to engage him 
in the business of cotton goods and ready 
made garments for which the said plain- 
tiff had adequate funds. The tenancy 
was terminated with the month of Kar- 
tick 1370 B. S. by a notice to quit duly 
served but the defendants failed to quit 
and vacate and the suit, in the circum- 
stances, was filed for recovery of posses- 
sion of the suit premises on ground 
of reasonable requirement as also default 
in payment of rent from Falgoon 1369 
B. 5. to Kartick 1370 B. S. and also for 
rent for the period ending with Kartick, 
1n m compensation from Agrahayan 

70 B. S. 


2, The defendants contested the 
suit by filing a written statement, admit- 
ting the tenancy, originally under Bhusan 
Chandra Dey but it was denied that the 
month of the tenancy was according to 
Bengali Calendar month. It was also 
contended that rent for every month was 
payable by the 20th of the following 
month and accordingly rent for Falgoon 
1369 B. S. was tendered to Bhusan Chan- 


before the learned Munsif 


deed of as- 


ALR. 


dra Dey on 12th Chaitra, but he avoided 
acceptance of the rent under some pre- 
text and further tender to him was made 
cn 22nd following. But as he refused to 
accept rent, it was remitted by postal 
money order on 25th Chaitra 1369 B. S, 
but it was refused. Rent for Falzoon 
and Chaitra 1369 B. S. was accordingly 
deposited with the Rent Controller and 
rent for subsequent months had been so 
deposited till Bhadra 1370 B. S. in name 
of Bhusan and thereafter on service of 
notice of the gift, in name of the plain- 
tiffs. It was accordingly contended that 
the defendants were not defaulters in 
payment of rent. It was further denied 
that the plaintiffs required the suit pre- 
mises for their own use and occupation 
és none of the plaintiffs were unemployed, 
end they lived with their father and look- 
ed after his large business in gold and 
silver works. The notice to quit was 
invalid and insufficient and the defend- 
ants’ tenancy had not been thereby de- 
termined. Further after the receipt of 
notice, the defendants remitted al 
arrears within seven days as required but 
the same was refused. The suit in the 
premises should be dismissed. 


3. The suit was tried on evidence 
and during 
trial P.W. 1 Bhusan stated that the suit 
premises were let out to the defendants 
on 22nd Bhadra 1361 B. S. at the time of 
their induction. On the basis of the 
above evidence, it was contended that the 
tenancy was from 22nd of the Bengali 
month to 2ist of the succeeding month. 
The learned Munsif held that as the rent 
was tendered, paid or deposited according 
to Bengali Calendar month, the tenancy 
was from 1st to the last day of the Ben- 
gali month. Notice was thus valid, legal 
and sufficient. The learned Munsif fur- 
ther found that the plaintiffs did not re- 
quire the suit premises for their own 
use. At the same time, it was found 
that the defendants were defaulters in 
payment of rent and not entitled to pro- 
tection under the Act. The suit was ac- 
cordingly decreed by judgment dated 
November 9, 1964 but one year’s time 


‘was granted to the defendants to vacate. 


4, An appeal was'preferred there- 
from by the defendants. while the plain- 
tiff also filed a cross-objection against the 
finding as to reasonable requirement, The 
appellate court affirmed the findings of 
the learned Munsif about the month of 
the tenancy and the validity of notice. It 
was also found, in agreement with the 
learned Munsif, that the plaintiffs did not 
reasonably require the suit premises for 


‘their own use and occupation but none- 


theless the defendants were defaulters in 
payment of rent. The decree for re- 
covery of possession on ground of de- 
fault was accordingly affirmed and the 
appeal as also the cross-objection were 
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dismissed. The present appeal is by the 
defendants against the said decree while 
the cross-objection is by the plaintiffs 
against the said findings on reasonable 
requirement. 


5. Mr. Sakti Nath Mukhertee, the 
learned Advocate appearing for the 
tenants appellants -has contendel that 
the courts below erred in law in 
._ holding that the tenancy was accord- 
ing to Bengali calendar month when 
the tenancy admittedly commenced from 
22nd of a Bengali month and there 
was no evidence that there was any agree- 
ment or arrangement at any time for 
converting the month of the tenancy in 
accordance with the Bengali calendar 
month. He has further contended that 
the courts below erred in thinking that in 
view of the payment of rent according to 
calendar month the tenancy month must 
also be according to such calendar month: 
Mr. Samir Kumar Mukherjee, the earned 
Advocate for the respondents, has con- 
tended that the finding of the mcnth of 
tenancy was a finding of fact and further 
there was no specific denial in the written 
statement about the plaintiffs’ case to the 
month of the tenancy, as required under 
Order 8, Rules 3 and 4 of the Code of 
Civil Procedure and payments and depo- 
sits of rent also belied the defendant’s 
case about the month of the tenancy. 
_ Further as was held in Siddik Mahcommed 
" Shah v. Mt. Saran, ATR 1930 PC 57 (1), 
no evidence is to be looked into tọ sup- 
port a case not made in the written state- 
ment. The defence Advocate’s rejoinder 
is that the case has be2n made out in the 
written statement sufficiently denying 
‘the month of the tenancy and the plain- 
tiffs have to prove their case affirmative- 
ly in absence of any admission of the 
part of the defendants. 

6. Both parties have relied on the 
same decisions in support of their respec- 
tive contentions to which we shall now 
refer. There has been and can be no dis- 
pute that the month of.the tenancy may 
not be identical with the month o? pay- 
ment of rent. In Tirtha Nath v. Sri 
Iswar Bamlingadeba, (1957) 61 Cel WN 
170, it was held that in absence cf any 
denial of the month of the tenarcy or 
indication in lease that it was to com- 
mence from date of its execution, the 
manner of payment of rent indicated an 
understanding that the tenancy woud run 
according to the calendar mont. In 
Carrara Marble & ‘Tarrazo Co. Ltd. v. 
Charu Chandra Guha, 61 Cal WN 407 = 
(ATR 1957 Cal 357), the court observed 
that mere payment of rent from month 
to month according to a calendar month, 
would not be sufficient by itself to prove 
the month of the tenancy,’ for the month 
of tenancy may be different from the 
month according to which rent is realis- 
ed and such payment may only be a mode 
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-~ Cal WN 528 = (AIR 1957 Cal 649), 
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and nothing more. The view taken in 
Arunachella Chettiar v. Ramiah Naidu, 
(1906) ILR 30 Mad 109 that the agreement 
to pay rent at the end of the “calendar 
month would indicate that a monthly 
tenancy commencing at the middle of the 
calendar month should coincide with the 
calendar month was disapproved and not 
accepted as an enunciation of any princi- 
ple of law. The court referred to the 
decision in Benoy Krishna v. Selsiccioni, 
37 Cal WN 1 = (AIR 1982,PC 279) where 
the agreement to pay monthly rent by 
the 7th of the succeeding month was not 
accepted as an agreement exclucing Sec- 
tion 110 of the Transfer of Prorerty Act 
as it merely provided the mode of pay- 
ment. In Baidyanath v. Nirmalabala, l 

e 
court observed that the manner or mode 


‘or payment of rents may be an important 


element or factor to be considered on the 
point, but it cannot be the sure indication 
of the month of the tenancy in all cases. 


J; There can be no dispute that 
the mode of payment of rent or in other 
words rental month or year, if such ex- 
pression may be used, may not be identi- 
eal with the month or vear of tenancy. 
Before a court can arrive at such conclu- 
sion, it must be established by evidence 
to be so and in absence of other facts the 
mode of payment would be a strong fac- 
tor lending support to it. It is however 
admitted in evidence in this case that the 
tenancy commenced from 22nd of a month 
and except the evidence of payment of 
rent no evidence has been adduced by 
the landlords to prove or establish that 
the tenancy was at any time thereafter 
converted from the first day to the last 
day of month. Mere payment of rent ac- 
cording to Bengali calendar month may 
be very well the mode of payment and 
such payment, without further evidence 
in the circumstances, cannot lead the 
court to hold that the monthly tenancy 
was according to Bengali calendar month. 
The plaintiffs-respondents’ contention that 
there is no specific denial about the month 
of the tenancy in the written statement 
appears to be incorrect, as this allegation 
was in fact specifically denied and it has 
also to be remembered that the plaintiff 
has to prove his case affirmatively so that 
the court may hold so in his favour on 
materials before him. It is accordingly 
held that the tenancy in suit is not ac- 
cording to the Bengali calendar month 
but from 22nd day to 2ist day of each 
Bengali month. The notice  terrninating 
the tenancy with the Bengali ealendar 
month is thus invalid and in absence of 
legal determination of the tenancy, the 
suit cannot succeed. 


8. This would be enough to dis- 
pose of the appeal and the cross-objection 
but in view of the very able and interest- 
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ing arguments advanced by the learned 
advocates of the parties on the connected 
questions and for complete disposal of 
the matters at issue between the parties, 
I feel called upon to deal with the other 
points. The plaintiffs’ case is that the 
tenants were defaulters in payment of 
rent from Falgoon 1369 B.S. to Sravan 
1370 B.S. and by the deed of gift of the 
premises to the plaintiffs, they became 
entitled to the benefits of the defaults of 
the said months and the tenants were not 
entitled in law to any protection in the 
events that have happened in the course 
of the proceeding, namely that no depo- 
sit regarding arrears was made either 
under Section 17 (1) or 17 (2) of the Act. 
According to Mr. Mukherjee for the ap- 


pellants, the plaintiffs were not entitled” 


in law to take advantage of these defaults 
which is one of the grounds of eviction 
for the reason that in view of the assign- 
ment of rent by the subsequent deed, rent 
lost its character as rent and became 
actionable claims only, so that there was 


no default in payment of rent. Reliance 


was placed on the decision on Daya Debi 
v. Chapala Debi, 68 Cal WN 976 = (AIR 
1960 Cal 378), in which in a case under 
the present 1956 Act with which we are 
concerned, it was held by a Division 
Bench that a claim for arrear of rent 
loses its character as rent as soon as it 
is assigned and are thereby converted to 
actionable claim. Accordingly in a suit 
for eviction, the tenant is not required 
under Section 17 (1) of the 1956 Act to 
oe arrear of rent due to an ex-~land- 
ord. 


9, Mr. Mukherjee for the respond- 
ents contended on the other hand that by 
the gift deed the concerned property with 
all rights appertaining thereto including 
default in payment of rent as a part of 
the cause of action was assigned to the 
plaintifis, who thereby became entitled to 
the benefits arising from such defaults. 
Reliance was placed on the decision of 
Kanto K. Mullick v. Jyotish, AIR 1949 
Cal 571, in which the court was consider- 
ing defaults committed by the tenant in 
a case governed by Calcutta House Rent 
Control Order, 1946. It was obseved: 

ests that no tenant is entitled to 
the benefit of paragraph (clause (4) of Sec- 
tion 9) unless he pays rent due by him 
in respect of such house. The benefit he 
is also to receive is also in respect of such 
house. It does not provide that the land- 
lord for the time being alone is entitled 
tc recover possession if rent is unpaid...... 
It is manifest that default by a tenant is 
not limited in its effect and to be avail- 
able only to a person who, at the time of 
default, was the landlord.” 
Reliance was also. placed on the decision 
in Manmatha v. Sasanka, (1955) 96 Cal 
LJ 53 in which it was held that the land- 
lord could avail of the defaults prior to 
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transfer, as the same tenancy continued 
and what was necessary to be proved 
under proviso *o Section 14 (3) read with 
Section 12 (1) fi) of the West Bengal Pre- 
mises Rent Control Act, 1950 was that the 
tenant made defaults on three occasions 
of two months each as mentioned in the 
said statutory provisions. In Charubala 
v. Madhusudar, 60 Cal WN 121 = (AIR 
1956 Cal 170) it was held, following the 
above case that a transferee landlord 
could avail of the earlier defaults. In 
Basumati v, Sannulal, (1957) 61 Cal WN 
908, following Charu Bala’s case, (AIR 
1956 Cal 170), it was held that a superior 
landlord who became a direct landlord of 
a sub-tenant by operation of law, could 
avail himself of the defaults committed 


by the sub-tenant when intermediary ten- 


ancy was valid and effective. In a subse- 
quent decision in Maya Singh v. Md. 
Basir, (1961) 65 Cal WN 759 it was held 
that the decision in Daya Debi’s case does 
not militate against the earlier decisicns 
referred to above as the real question is 
still whether the tenant still remains 
protected or not. This case is also under 
the 1950 Act. 


10. Mr. Mukherjee for the res- 
pondents also put great reliance on the 
unreported decision of the Supreme Court 
in Ramchandra Narsey & Co. v. Waman- 
rao V. Shenoy, Civil Appeal No. 361 of 
1966, D/- 13-3-1969 = (AIR 1969 NSC 72). 
This was a case for recovery of possession 
of a tenanted premises on eviction of the 
tenant on ground of default in respect of 
a tenancy governed by the Bombkay 
Rent, Hotel and Lodging House Rates 
Control Act, 1947. The suit was institut- 
ed by the original landlord and during the 
pendency of the suit, he sold the sujt 
premises to his wife who was impleaded 
as the plaintiff No. 2. It was contended 
that as there was an assignment of the 
arrears of rent, these arrears ceased to be 
rent and became debts in law and there 
could be no question of paying the same 
or tendering them in court as required 
by Section 12 (3) (b). Reliance was plac- 
ed on the case of 63 Cal WN 976 = (AIR 
1980 Cal 378) ‘supra) by the tenant, which 
however was not considered by the court 
as the assignment there took place prior 
to the institution of the suit and it was 
observed: 

obs Suffice it to say that on the 
facts of this case, the rule laid down in 
that case (Dava Debi’s case) is not appo- 
site. Herein admittedly, on the date the 
suit was instituted, there was a valid 
cause of action for evicting the appellant. 
What the court has to consider in every 
case is whether the suit is validly institut- 
ed. If a suit is validly instituted a decree 
must necessarily follow, unless the law 
prescribes otherwise. Undoubtedly the 
present suit is based on a valid cause of 
action. Therefore all that we have to see 
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fis whether any subsequent event has hap- 
pened necessitating the denial of reliefs 
asked for. Paying or tenderin2 the 
money under Section 12 (3) (b) is merely 
a concession granted to the tenant. He 
may avail of that concession or Te may 
not. If he avails of that concessicn then 
the relief of ejectment asked for will not 
be granted though the landlord wil ordi- 
narily be entitled to the costs of the suit. 
There is no denying the fact that at the 
time the suit was instituted the first res- 


pondent was the ‘landlord’ as defired in, 


the Act and at the tirne the decree came 
to be made, the secord plaintiff was the 
Yandlord’. The deed of assignment has 
not been printed. Therefore we Jo not 
know its terms. We kave to proceed on 
the basis that the first respondent had 
assigned all his rights, title and interest 
in the suit premises to the second plain- 
tiff. We must assume that in particular 
he had also assigned his right in the de- 
cree that may be passed in the suit. 
Learned counsel for the respondents re- 
ferred to us in this connection the deci- 
sion of the Calcutta High Court in AIR 
1949 Cal 571. Undoubtedly that dzcision 
supports the contention of the respondent 
but it is not necessary for us to rest our 
decision on the basis of the rule laid 
down in that case.” 


On the above authority Mr. Mukherjee 
contended on the basis of the deed bf gift 
of the premises, all right, title anc inte- 
rest of the original landlord, including the 
cause of action for default was cor.veyed 
to the plaintiffs who had thus a valid 
cause of action for the suit for eviction. 
Mr. Mukherjee did not put any reliance 
in support of his case for eviction on 
ground of default, on the deed 2f as- 
signment of rent for the reason that by 
such assignment the rent was converted 
to debts and the plaintiffs were given the 
right to recover the same. On the con- 
trary he based his case on the deed of 
pift itself, which according to hin, as 
already stated, transferred with the pro- 
perty all right appertaining thereto along 
with the cause of action for the sul aris- 
ing from default. This right for eviction 
provided under Section 13, clause (i) was 
thus preserved and passed on tc the 
plaintiffs, who were thus entitled tc take 
advantage of the defaults in suit, though 
they were committed prior to their be- 
coming the owners landlords of the suit 
premises. The tenants were thus liable 
for the consequences of such defaults 
unless they were entitled to protection 
under the Act. Mr. Mukherjee further 
contended that. in cases of default, the 
tenant could escape the consequences of 
the default by deposit, not of rent in de- 
fault, but, of amount calculated at the 
rate of rent with interest as laid down 
in Section 17 and further that the t2nant 
for his protection against eviction, would 
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be liable to deposit or pay the amount 
once again even if the original landlord 
who was entitled to the said rent in de- 
fault realised the same by suit or other- 
wise. Mr. Mukherjee further drew my 
attention to clauses (f) and (ff) of Sec- 
tion 13 (1) as also to sub-section (3A) 
which provided for the bar to remedies 
otherwise available to the landlord and 
contended that there wculd be specific 
provisions in the Act if legislat€re intend- 
ed that the prior default could not be 
availed of by a transferee landlord. 


1i. The appellants’ reply to the 
above contentions was that the effect of 
such interpretation would be to put the 
tenant to double jeopardy which could not 
be the intention of the legislature. Further 
in the present case, there was an assign- 
ment of rent prior to the institution of 
the suit. so that the cause of action aris- 
ing from the default was destroyed even 
before the institution of the suit. Mr. 
Mukherjee also drew my attention to the 
proviso to Section 109 of the Transfer of 
Property Act which provides that the 
transferee is not entitled to arrears of 
rent before the transfer. Accordingly, it 
was contended that the transferee land- 
lord -would not also be entitled to the 
benefits arising therefrom and assignment 
of rent was really transfer of actionable 
claims and not of rent. Mr. Mukherjee 
also contended that benefit of default was 
inseparable from arrear of rent and there 
being no rent subsisting as due, there was 
no right that could accrue to the plaintiff 
on account of such defaults. It was fur- 
ther contended in view of Secticn 24 of 
the Act, it could not be said that benefit 
of the cause of action from default could 
be assigned to the transfsree landlord. 


12. For proper appreciation of the 
position under the present Act, the West 
Bengal Premises Tenancy Act, 1953 which 
governs the suit tenancy it will be neces- 
sary to consider the relevant provisions. 
Section 24 of the Act provides when there 
shall be a waiver of default. The section 
is as follows: 


Section 24. “Where there shall be a 
waiver of default.— When ther2 is no 
proceeding pending in Court for the re- 
covery of possession of the premiss, the 
acceptance of rent in respect of the period 
of default in payment of rent by tke land- 
lord from the tenant shall operate as a 
waiver of such default.” 

The series of premises tenancy legisla~ 
tions since 1942 and their amendments 
have been conferring better and higher 
rights to the tenants while ensuring due 
payment of rent as condition precedent 
for reliefs against eviction. Section 24 is 
a large stride in that direction in that it 
afforded for the first time a protection to 
the tenant contrary to the existing accept- 
ed notion of “once a defaulter always a 
defaulter”. The inequity and hardship of 
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the former law was evident as the land- 
lord could enforce his right arising from 
deiault even after acceptance of rent in 
default. The above section afforded pro- 
tection to tenants so that under the pre- 
sent Act, acceptance of rent in default 
operates as waiver of default; even so 
suck. acceptance must be by the landlord. 


13. The word ‘landlord’, which 
has to be interpreted with reference to the 
context, has been defined in the 1956 Act 
as follows: 

“2. Definitions.— In this Act, unless 
there is anything repugnant in the sub- 
ject or context. i 


aart ë gua art 


who, for the time being, is entitled to 
receiye or but for a special contract, 
would be entitled to receive, the rent of 
any premises, whether or not on his own 
account;” 
In the earlier Rent 1950 Act or 1948 Act 
or even in rent ordinances or orders 
‘Jandlord” was defined more or less in 
the following manner: 

*Tandiord” (in 1950 Act) means any 


person who for the time being is receiv- 
ing the rent of any premises from the 
tenant thereof and includes any person 
who is entitled to bring suit for such 


? 


“Landlord” (in 1948 Act) means any 


person who for the time being is receiv- 
ing or entitled to receive, the rent of any 





premises whether on his own account or. 


on account, or on behalf, or for the bene- 
fit of any other person ...... i 


14. “Landlord” in Calcutta Rent. 


Ordinance, 1946 or in the Bengal House 
Rent Control Order 1942 has identically 
the same definition as stated above and 
the same is also the case in the Bombay 
Act of 1947 considered by the Supreme 
Court. 


15. The definition under the pre- 
sent Act, in my opinion, is much wider 
and by its terms in proper context ‘land- 
lord’ would include such person who had 
been the landlord of the premises at ear- 
lier point of time. If such landlord ac- 
cepts rent in default which is due to him, 
the legal effect of such acceptance will not 
merely be the extinction of the liability 
of the tenant for the arrear of rent in 
default, it will also operate as an waiver 
of such default under provisions of Sec- 
tion 24 of the Act. This incident of the 
terancy always remain with the landlord 
of the premises at any point of time in 
respect of rent due to him. By a transfer 
of the premises by such landlord to the 
present landlord as here, there will not be 
with it an assignment of rent or a trans- 
fer of the benefit of default or of the 


cause of action arising from default, as 


even after transfer of the premises, the 
transferor landlord will be entitled to 


A.L R. 


‘ths rent in default due to him under Sec- 
ticn 109 of the Transfer of Property Act 
and acceptance thereof will also operate 
as waiver of such default under Section 24 
of the 1956 Act. In view of the express 
provision of the said sections the position, 
it appears to me, is that on such transfer 
of the premises there will be no assign- 

ant along with such transfer, of the rent 
in default or of the benefit arising from 
such default or of the cause of action from 
the defaults as contended. 


16. This interpretation will be in 
harmony with the provisions of Section 17 


“wherein “landlord” would mean in the 


ccntext the plaintiff landlord and the 
arrear rent would be such rent which is 
due to such landlord, as in effect held in 
Daya Debi’s case. It has been held in 
Raghunath v. Patel & Co.. (1961) 65 Cal 
WIN 1093 that Section 17 of the Act does 
not require the tenant to deposit or pay 
any amount in respect of time-barred 
arrears of rent. On’ the same considera- 
tion the defaults contemplated under sub- 
section (1) of Section 13 (1) will not in- 
clude rent which is barred by limitation 
even though it is not specifically mention- 
ed in the said sub-section. Similar will 
also be the position in respect of rent in 
d=fault and the benefits arising therefrom 
not due to the transferee landlord in terms 
o= Section 109 of the Transfer of Property 
Act and curable of such default by Sec- 
tion 24 of the Act. The decisions of this 


court cited on behalf of the plaintiffs 
relate to 1950 Act while the Supreme 
Court in the case cited was concerned 


with the Bombay Act of 1947 in which 
the definition of “landlord” is as in our 
earlier statutes and there is no section 
similar to Section 24 of the present Act 
and further the suit under the Bombay 
Act was filed by the landlord to whom 
rant in default was due. 


- 17. Mr. Mukherjee for the appel-~ 
Tants has next contended that by notice 
to quit the plaintiffs gave 
tme to pay off the arrears which was 
done by them by remitting the amount 
ky money order dated October 4, 1963, 
cut the money order was refused on the 
Eth following. According to him, the 7 
cays’ time granted by the said notice ex- 
tired on October 4, 1963 on which date 
the amount was remitted which is to be 
taken as the date of tender as provided 
in the proviso to sub-section (1) of Sec- 
tion 21. Although the proviso has been 
inserted by West Bengal Premises Ten- 
ency (Second Amendment) Act, 1969 (Ac# 
<4 of 1969), and is to have effect to pend- 
ing suits including appeals, the proviso 
refers only to deposits contemplated ‘in 
sub-section (1) only and not to other 
cases. This contention of the appellants 
fhus has no basis. 

18. Mr. Mukherjee for the appel- 


lants also contended that the default if 


seven days’ . 


aad. 


eo, 


ra 


€fault. This contention is 
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any was only technical, as before expiry 
of one month from service of summons, 
the defendants filed an application “or 
deposit as also the written statement rais- 
ing the dispute about default. This dis- 
pute however was not decided by the 
trial court as otherwise the defendants 
would have an opportunity to put such 
amount as would be ordered, so that there 
would be no eviction on ground of de- 
also withcut 
substance as for raising a dispute it is 
necessary for the tenant to file an aprli- 
cation within the time prescribed. 

In the view I have taken as 
above, the appeal succeeds and is allowed 
and the judgment and decree under ap- 
peal are set aside and the plaintiffs’ suit 
is dismissed, each party bearing thair 
own costs throughout. 

As to the cross-objection, in 
view of the dismissal of the suit the cross- 
objection loses its force. Mr. Mukher-ee 
for the cross-objectors respondents has 
contended that the courts below mis- 
directed themselves in thinking that. the 
plaintiff No. 3 had no experience of busi- 
ness proposed to be started in the suit 
premises and for that reason there was no 
reasonable requirement of the suit pre- 
mises. The plaintiffs’ case was that the 
plaintiff No. 3 had obtained the requisite 
training for conducting the business in 
cotton goods. This was not supported by 
the evidence as the courts below have 
found and it was further found that the 
plaintiff No. 3 was not yet capable to ran 
the business. Even to conduct business 
by servants requires experience and train- 
ing which were also found lacking in the 
said. plaintiff. The courts below in the 
said circumstances found that the platn- 
tiffs did not reasonably require the suit 
premises for their own use and occupa- 
tion. Sitting in second arpeal I do rot 
think that such finding which is based on 
appreciation of evidence, can be inter- 
fered with. In the circumstances apart 
from any other consideration, the plain- 
tiffs’ suit for eviction on ground of rea- 
sonable requirement cannot succeed. The 
cross-objection accordingly is dismissed 
without any order as to costs. 

21. Mr. Mukherjee, the learned 
Advocate for the respondents has prayed 
for leave under clause 15 of the Letters 
Patent. The prayer is granted. 

Appeal allowed. 
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‘ing him surviving his widow 


Calcutta Improvement Act (5 of 12911) 
(as amended by W. B. Act 32 of 1955), 
S. 9 — Improvement Scheme published 
on 25-5-50 and notification of declaration 
under S. 6, Land Acquisition Act (2894) 
published on 2-9-54 — Section ameirded 
on 20-10-55 — Date for finding the mar- 
ket value of lands for payment of com- 
pensation is 2-9-54 under section as it 
stood before amendment and not 25-5-50 
under the amended section as amendment 


is not retrospective. (Para 4) 
5. C. Mitter and S. P. Roy Chou- 
dhury, for Appellant; Bhabani Prasun 


Chatterjee, Sushil Kumar Banerjee, for 


Respondent. 


BAGCHI, J.:— These three appeals 
at the instance of three different set of 
claimants. in a proceeding under the L. A. 
Act read with the relevant provisiors of 
the Calcutta Improvement Act, 1911 arise 
out of the three awards, rendered by the 
Improvement Trust Tribunal, covered by 
the one and same judgment delivered by 
the President of the said Tribunal. 


“These three valuation references in~- 
volving common questions of fact and law 
were heard together at the desire of par- 
ties. They arise out of the acquisition of 
three premises for the purpose of the 
Calcutta Improvement Trust Scheme No. 
VII (Manicktolla) published on May 25, 
1950 under Section 43 (2) of the Calcutta 
Improvement Act, 1911. For valuing 
the disputed premises, May 25, 1950 shall 
be treated as the material date, and not 
September 2, 1954 which was the date 
of publication of the declaration under 
Section 6 of the Land Acquisition Act, 
1894. -The subject-matters of Cases Nos. 
35, 36 and 38 are respectively premises 
Nos. 34, 35 and 33, Bagmari Lane situat- 
ed on a private common passage “rom 
that lane. These premises originally be- 
longed to what was then known as 10, 
Bagmari Lane of which the owner was 
Amulya Chandra Ghose. He carved out 
that premises into several lots on paper 
and created a common passage alsc on 
paper for giving access to these lots and 
gifted the three lots in question to three 
of his sons with a plan attached to 2ach 
deed of gift. Lots E, F and G were res- 
pectively gifted to Ashim Chendra Ghose, 
Prokas Chandra Ghose and Sushil Cian- 
dra Ghose and subsequently these lots 
were numbered as premises Nos, 3£, 34 
and 35. The claimant in Case No. 24 is 
Prokash Chandra Ghose and that in “ase 
No. 35 is Sushil Chandra Ghose. Ashim 
Chandra Ghose died in 1937 or 1938 leav- 
J ] and five 
sons. The widow died subsequently. The 
Collector made a joint award in favour 
of the five sons, Adinath, Pareshnath, 
Pashupatinath, Alokenath and Amarnath. 
Amarnath is a bachelor and it is stated 
that he has not been heard cf since July, 
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31, 1947. The remaining four brothers 
are the claimants in Case No. 38. 

The Collector awarded Rs. 28441-15-1 
as compensation for the market value of 
1b. 9k. 15ch. 1 sq. ft. of land (solid — 
12k. 60ch. 31 sq. ft. and tank — 17 k. 
8 ch. 15 sq. ft.) comprises in premises No. 
33 which is the subject-matter of Case 
No. 38. His award in respect of 1 b. 10 k. 
10 ch. and 21 sq. ft. of land (solid — 
12 k. 8 ch. 19 sq. ft. and tank——18 k. 2 ch. 
2 sq. ft.) comprised in premises No. 34 
of case No. 35 was Rs. 26882-6-4 and that 
in respect of 1 b. 1 k. 8 ch. 19 sa. ft. of 
land, treated as solid but low land, was 
Rs. 18473-12-0. He did not allow any 
statutory compensation under Section 23 
(2) of the Land Acquisition Act. 

Not being satisfied with the awards, 
the claimants applied for reference claim- 
ing compensation at the Rs. 1500 per 
kotta in respect of the land of each of 
the premises Nos. 33 and 34 and at Rupees 
2000 per kotta in respect of the land of 
premises No. 35. They also prayed for 
an order of payment of statutory allow- 
ance at 15%. At the trial the claims were 
reduced to Rs. 1344 per kotta. Rs. 1338 
per kotta and. Rs. 1918 per kotta respec- 
tively for the lands of premises Nos. 33, 
34 and 35. Along with each reference 
the Collector submitted a statement of 
grounds contemplated by Section 19 (1) 
(d) of the Land Acquisition Act. 


In support of their case the claimants 
examined Sushil Chandra Ghose, one of 
the claimants. and Mr. P. C. Chatterjee, 
an engineer and valuer, as expert wit- 
ness. The State examined four witnesses 
including Mr. Sukumar De, Assistant 
Valuer, Calcutta Improvement Trust, who 
supplemented and in effect modified the 
Collector’s valuation and reduced his 
Award. 


One of the points for determination 
in this case is the valuation of the land 
of the three premises in question. The 
Collector considered four transactions of 
sale: (1) sale dated 10th January, 1949 of 
premises No. 12, Bagmari Lane, having 
an area of 2 k. 0 ch. 0 sq. ft. for Rs. 4250 
at Rs. 2125 per kotta, (2) sale dated 14th 
February, 1949 of premises No. 5/3. Bag- 
mari Lane, having an area of 1 k. 7 ch. 
22 sq. ft. for Rs. 3000 at Rs. 2040 per 
kotta, (8) sale dated 4th April, 1949, of 
premises No. 5/4, Bagmari Lane, having 
an area of 1 k. 8 ch. 6 sa. ft. for Rs. 3500 
per kotta at Rs. 2333 per kotta and (4) 
sale dated 7th December, 1951 of premi- 
ses No. 27G, Bagmari Lane. having an 
area of 2 k. 4 ch. 32 sq. ft. for Rs. 2294 
(with huts) at Rs. 997 per kotta (with 
huts). The claimants’ valuer, Chatterjee 
relied on the sales of 5/3 and 5/4, Bagmari 
Lane and not on the other two sales re- 
ferred to by the Collector. He discarded 
the transaction relating to 12, Bagmari 
Lane and 27G, Bagmari Lane for good 
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reasons. According to him, 12, Bagmari 
Lane is urbuildable. That is not so. As 
a matter cf fact, it was found built upon | 
by a long tiled shed and Cl. shed, It is 
not, however a normal or regular plot 
as its frontage on Bagmari Lane is 15 ft. 
only and its average depth is nearly 100 
ft. Premises No, 27G, Bagmari Lane had 
not the same disposition at the material 
date with reference to which it was valu.,, 
ed by the Collector, There was no com-” 
mon passage at that date and it was then 
part of a big factory site which was sub- 
sequently carved out and sold in lots. 
The Collector himself awarded Rs, 1500 
per kotta for land though the sale price 
was Rs. 997 per kotta. The Collector 
himself did not accept that rate, and 
awarded a higher value. Since the claim- 
ants’ expert was justified in rejecting the 
transactions relating to 27G and 12, Bag- 
mari Lane and since both the Collector 
and the claimants’ expert relied upon the 
transactions concerning 5/3 and 5/4, Bag- 
mari Lane. it would be advisable to value - 
the properties in question with reference 
to those two transactions after giving 
suitable allowances because premises Nos, 
5/3 and 5/4 enjoy advantages which the 
disputed premises do not. They are not 
similar plots. Similarly situated and en- 
joying similar advantages. Nevertheless, 
as no other comparable transactions were 
placed before the Court, it had no option 
but to value the disputed premises with 
reference to those premises after making 
such deduction as are reasonable and 
proper in the circumstances of the case,” 


B: The President considered the 
valuation of the Collector and experts ex- 
amined both sides, He repeated the evi- 
dence of the appellants’ expert Chatterjee 
regarding valuation as being perfunctory, 
unhelpful and unworthy of acceotance, 
observing that upon the claimants burden 
lay to establish that the Collectors’ valua- 
tion was wrong, the learned President 
held that the burden was not discharged 
by the claimants in the reference cases in 
question. After considering the materials 
in the record the President uphele Col- 
lectors award in respect of premises 
Nos. 33 and 34. Regarding Collector’s 
award in respect of premises No. 35, the 
President made a slight modification and 
arrived at the modified valuation at 
Rs. 20,194-6-5 p. Material date for the 
purpose of valuation of the premises in 
question according to the Tribunal was 
25th May, 1950, the date of publication of 
notification under Section 43 (2) of Cal- 
cutta Improvement Act. 1911 in view of 
the provisions of Section 74-C (ii) of the 
Calcutta Improvement Act, as introduced 
by amending the original Act, by the 
amending W. B. Act XXXII of 1955. The 
President held that the market value of 
land comrrised within any improvement 
scheme framed by the Board and publish- 
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ed under Section 49 of the Act shall be 
deemed to be the market value accorcing 
to the disposition of the land at the cate 
of publication of the notification under 
Secion 43 (2) of the Calcuita Improverrent 
Act, 1911. The President held that the 
change in the law was a change in the 
procedural law and as such had no re- 
trospective effect since none had a vested 
right in the law of procedure. Further 
the President held that the Collector’s 
awards having been passed after’ the 
Amending Act had come into force, the 
Ccllector was correct in taking 25th May, 
1950 as the date for determination of the 
market value and was justified in not 
taking 2nd September, 1954 as the Cate 
for determination of the market va_ue. 
The President held that even if the mete- 
rial date was not May, 1950 but was Sep- 
tember, 1954, there having had not b2en 
any increase of land value during the 
intervening period the market value in 
1950 was the same as in 1954. Relying 
on the amended Section 74-C (i) of Cal- 
cutta Improvement Act, 1911, which ceme 
into force on 20th October, 1955 the Fre- 
sident disallowed 15% additional comren- 
sation as provided for by Section 23 (2 of 
Land Acquisition Act and upheld the Col- 
lector’s awards that also disallowed snch 
additional compensation. The valuation 
in regard to premises Nos. 33 and 34 made 
by the Collectors award was upheld 
(page 98 of the paper book in F. A. No. 
227 of 1957). Though the President ob- 
served that valuation of Collector rega-d- 
ing premises No. 35 required slight mcedi- 
fication (page 98 of the paper book in F. 
A. No. 227 of 1957) be by his final order 
(page 102 of the paper book in F. A, No. 
227 of 1957) dismissed the valuation case 
No. 35 with cost to the State. As regards 
valuation Cases Nos. 33 and 34, the final 
order of the President speaks not a werd. 
We may take it that in Valuation Case 
Nos. 33 and 34 Collector’s awards were 
upheld but nothing more. 

3. The claimants in each of these 
Valuation Cases Nos. 33, 34 and 35 pze- 
ferred those appeals against the Tribun: Ys 
jucgment and awards respectively wh ch 
have been heard analogously and shall be 
governed by this judgmert. 

4. The first question for considera- 
tion is whether the material date or 
valuation for payment of compensation 
and additional compensation for the pre- 
mises Nos, 33, 34 and 35 is 25th May, 
1950 or 2nd September, 1954. The sche- 
dule to the Calcutta Improvement Act, 
1911 referred to in Section 71 of the Act, 
on being amended by the Calcutta Im- 
provement (Amendment) Act, 1955. W. B. 
Act XXXII of 1955 has now the Secticns 
6-A and 9 that have modified the. rea- 
tive provisions of the Land Acquisition 
Act, 1894. Section 69 of Calcutta Im- 
provement Act, 1911 authorises the Board 
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with the previous sanction of the State 
Government to acquire lands under the 
provisions of the Land Acquisition Act, 
1894. Section 71 of the Calcutta Im- 
provement Act, 1911 in cl. (b) says that 
the Land Acquisition Act shall be further 
modified as indicated in the schedule to 
the Calcutta Improvement Act, 1911. Sec- 
tions 6-A and 9 in the schedule to the 
Calcutta Improvement Act, since the Am- 
endment of the Act in 1955 by the W, B. 
Act XXXII introduced further modifica~ 
tions in the Land Acquisition Act, 1894 in 
place of earlier modifications by schedule 
as it stood in the Calcutta Improvement 
Act, 1911 before amendment in 1955. We 
are now concerned in regard to the pro- 
visions of the schedule in Section 9 as 
they stood before and now stands amend- 
ed by Section 74-C (i) of Calcutta Im- 
provement (Amendment) Aci. 1955. Be~ 
fore the amended provisione came into 
force on 20th October, 1955, Section 9 of 
the schedule as it stood in Calcutta Im- 
provement Act, 1911 made Section 23 (2) 
of the Land Acquisition Act, 1894 eppli- 
cable to acquisition of land ky the Board. 
The notification of the declaration under 
Section 6 of the Land Acquisition Act, 
1894 was published in the Gezette on 2nd 
September, 1954. After framing the Im-~ 
provement scheme in question its publica~ 
tion was effected in the manner prescrib- 
ed by Section 43, sub-sections (1) and (2) 
of Calcutta Improvement Act, 1911 on 
25th May, 1950. The notification of dec- 
laration under Section 6 of Land Acquisi-~ 
tion Act. 1894 was published on 2nd Sep- 
tember, 1954. The Board’s scheme was 
published under Sections 43 (1) and 43 (2) 
of Calcutta Improvement Act, 1911 on 
25th May, 1950. Section 9 cf the sche- 
dule to the Calcutta Improvement Act of 
1911 was amended in 1955 with effect 
from 20th October, 1955. So the provi- 
sions of Section 9 in the schedule tc the 
Calcutta Improvement Act, 1911 must 
apply in these three appeals as they 
stood before the amending Act XXXII of 
1955 came into force on 293th October, 
1955. We do not like to burd2n our judg- 
ment by quoting the provisions of Sec-ions 
6-A and 9 of the schedule to Calcutta 
Imporvement Act, 1911, as they stood 
before 20th October, 1955. So the material 
date for the purpose of finding the merket 
value of the lands for payment of com- 
pensation and additional compensation is 
not 25th May, 1950 but 2nd Sep-em- 
ber, 1954 when there was not in force the 
amending Act of 1955 (W. B. Act X¥°X1 
of 1955). The provisions in Section 6-A 
of the schedule and in Secticn 9 thereof, 
introduced by the amending Act of 1955, 
are not retrospective but prospective, 
effective on and from 20th Cetober, 1955 
but not on and from 20th May, 1950 but 
prospectively from 20th October, 1955, 
The Tribunal made a colossal error in 
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holding that the aforesaid provisions are 
retrospective in operation upon a mis- 
taken belief that those are procedural 
provisions. So, the market value of the 
acquired land in these cases , ought to 
have been determined, not with refer- 
ence to 25th May, 1950 but with refer- 
ence to 2nd September, 1954. So, _the 
market value must have to-be determined 
with reference to the date 2nd September, 
1954 and additional compensation at 15% 
of the market value must also be granted, 
The Tribunal’s decision to the contrary, 
being wrong, is not accepted by us. 


9. The next question is what 
should be the market value of the acquired 
premises. The date with reference , to 
which the market value is to be determin- 
ed is 2nd September, 1954. The Collector 
determined the market value with refer- 
ence to 25th May, -1950. The Tribunal 
upheld the valuation. This is clearly il- 
legal and ultra vires the jurisdiction both 
of the Collector and of the Tribunal. The 
Tribunal’s wishful thinking that there had 
not been any increase in land value be- 
tween 1950 and 1954 is highly , illusory. 
There is not an iota of legal evidence to 
justify such .a wishful conjecture. Ac- 
cordingly the claimants had no burden to 
discharge in proving the basis of Collec- 
tor’s valuation wrong. The basis of Col- 
lector’s valuation was inherently illegal 
and as such wrong. The Tribunal had no 
jurisdiction to uphold the Collector’s 
valuation based upon wrong and illegal 
assumption of jurisdiction. Therefore we 
are to consider the basis of the claimant’s 
expert’s valuation. Here again we find 
the same error of law as that of the Col- 
lector. The Collector considered sales of 
1949, 1951 covering four sale transactions 
of which 5/3 and 5/4 Bagmari Lane sales 
were of 14th February, 1949 and 4th 
April, 1949 respectively. Sale of 27G, 
Bagmari Lane was of 7th December, 1951. 
The claimants’ expert relied on sales of 
5/3 and 5/4 Bagmari Lane of 1949. The 
Tribunal rejected the valuation of the 
claimants’ expert. We have got to reject 
- it since the basis of such valuation was 
illegal. We have got to reject the Collec- 
tor’s valuation for the self same reason. 
Although no attempt was made by the 
Collector and by the claimants to find any 
sale close to 2nd September, 1954 either 
anterior or posterior- to 2nd September, 
1954, the Tribunal upon no evidence ob- 
served “My finding, therefore, is that 
market value of disputed land was the 
Same in 1954 as it was in 1950” (page line 
40 of the paper book in F. A. No. 227 of 
1957.) The Government witness No. 1 
P. Mukherjee while deposing on 11th 
March, 1957 said in cross-examination 
“Even after 1952 values of land belonging 
to the Hindus are rising whereas those 
belonging to the Moslems are on decline 
and that process is continuing even upto 
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the present day”, ié., 12th March, 1957. 
(page 17 of the paper book in F. A, 227 
of 1957, ibid). Board’s valuer—D. W. 
witness No. 2 for the Government did 
not rely on sales of 5/3 and 5/4 Bagmari 
Lane though the Collector did so also the 
Claimants’ expert (page 31 lines 35-38 of 


- the paper book in F. A. 227 of 1957 ibid). 


This valuer D. W. did not consider sales 
after 1950 as he could not get any sale 
after 1950 but Collector could get sale of 
1951 regarding premises No. 27G, Bag- 
mari Lane. But D. W. could be bold 
enough to say “all the available sales after 
1949 show a fall in land value” (page 31 
line 50 of the paper book in F. A. 227 of 
1957 ibid). This statement is as much a 
conjecture as that on the Tribunal and 
conflicting with the evidence of Govern- 
ment witness No..1 Mr. Mukherjee. D.W. 
admitted that his valuation was faulty. 
(page 32 line between 1 to 10 of the 
paper book in F. A. 227 of 1957 ibid). 
Upon the Government’s own evidence of 
conflicting character, the Tribunal had no 
reason to hold that there was no increase 
of land value between 1950-1954. That 
finding is wrong both on facts and on law. 
The . claimants’ expert’s evidence is as 


- much independable as that of the Gov~ 


ernment. The claimant’s expert relied, 
like the Collector on sales of 1949, when 
according to Government witness No. 1 
there had been increase in land value 
during 1950 to 1957. The claimant's wit- 
ness did not make any attempt to find any 
Sale after 1949, when according to Gov- 
ernment witness No. 1 the land value was 
increasing progressively from 1950 to 
1957. This is the state of evidence of 
both sides in record. The basic miscon- 
ception as to the relevant date with re- 
ference to which the market value was to 
be determined jaundiced the method of. 
valuation adopted both by the Govern- 
ment experts, Collector and by the claim- 
ants’ expert. So this Court has no legal 
and factual basis on the record upon 
which it can effectively assess the market . 
value of the lands in these three appeals 

according to law. Therefore, the judg- 
ment of the Tribunal and the awards in 
these three appeals must be and are here- 
by set aside and reversed. The three 
Claim Cases must go back on remand be- 
fore the Tribunal. The Collector cannot 
change his awards, however, wrong their 
basis may be. The claimants were dis- 
satisfied with Collector’s award and came 
before the Tribunal in the reference cases. 
To justify the claimant’s cases, they 
should be allowed to lead legal evidence 
keeping in view that the material date for 
valuation is 2nd September, 1954 but not 
25th May, 1950. The Government if it 
likes to lead evidence in support of the 
Collector’s award would be leading evi- 
dence. that © would be irrelevant. The 
Government, however, may cross-examine 


tr 
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the claimants witnesses if admissible 
evidence with reference to the material 
date is led before the Tribunal The 
Government may, however, lead rebut- 
ting evidence if the claimant leacs evi= 
dence as we have observed. 


6. The claimants however would 
get 15% additional compensation upon the 
lawfully determined market value in each 
of the three reference cases. With the 
aforesaid directions we remand the three 
claim cases covered by these three anpeals 
to the Tribunal for decision upon fresh 
evidence, 


7. The appeals are allowed. The 
appellants in each appeal shall get no 
cost, since they exhibited utter careless- 
ness and perfunctoriness in the original 
Court. The costs in the three claim re- 
ference proceedings before the Tr.bunal 
shall abide the final results in the same, 

AMARESH ROY, J.:— 8&8. I agree. 

Appeals allowed, 
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British Paints (India) Ltd., Aprellant 
v. Union of India, Respondent. 
ane F. O. D. No, 109 of 1963, D/- 3~12- 


Sale of Goods ‘Act (1930), S. 11 — 


‘Stipulation as to time — When time is of 


the essence of a contract, failure to deliver 
goods in time gives right to the buyer to 
repudiate the contract and the seller can- 
not claim damages against the buyer — 
(X-Ref.— S. 23) — (X-Ref—Contract Act 
(1872), Section 55 and Section 72). Case 
law discussed. (Para 12) 


The express stipulation as to time 
would be a condition precedent and not a 
mere warranty, even if the stiprlated 
time was extended further by mutual 
consent of the parties. (Para 12) 


Cases Referred: Chronological Paras 


(1967) AIR 1967 SC 863 (V 54) = 
1967-1 SCR 227. Gomathi Naya- | 
gam v. Palaniswami 9 

(1963) AIR 1963 Pat 254 (V 50), 
Hindusthan Construction Co. v. l 
State of Bihar 9 

{1961) AIR 1961 Pat 107 (V 48), 

Orissa Textile Milis Ltd. v. l 
Ganesh Das 9 

(1935) 62 Ind App 89 (PC), Nune 
Siwayya v. Maddu 10 

(1925) AIR 1925 PC 188 (V 12) 
90 Ind Cas 52, Burn and Co. l 
Lukhdhirji of Morvi State g 

(1925) AIR 1925 Lah 581 (V 12) 
88 Ind Cas 230, Brij Raj v. 
Gobind Parshad 10 
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(1922) AIR 1922 PC 178 (V 9) = 

_ ILR 43 All 257, Md. Habidullah l 
v, Bird and Co. 2 

(1911) ILR 34 Mad 453 = 38 Ind 
App 169 (PC), Bombay Burma l 
Trading Corpn. v. Aga Mahomed 4 


Rabindra Mohan Mukherj2e and 
Hrishikesh Ganguly, for Appellart; P K. 
Sengupta and Suprokash Banerjee, for 
Respondent. 


S. K. CHAKRAVARTI, J.:— This 
appeal is at. the instance of the plaintiff 
in a suit for damages for breach of con- 
tract against the Union of Inda. The 
Union of India invited tenders Zor the 
supply of paints of the descriptien com- 
pound recolouring Olive Green Scamic 
314 for faded tents to Specificat on Ind/ 
32/7037. The plaintiff offered s tender 
being sample No. 30/100. The laboratory 
did not consider the sample to 2e upto 
the mark, but the higher authocities of 
the Defence Department accepted this 
tender, and placed an order with the 
plaintiff for supply of 50C Cwt. of this 
article and the price was fixed at Bs. 256/- 
F.O.R. Calcutta per Cwt. Accorcing to 
the contract the goods were to be inspect- 
ed by the Inspector at Calcutta, and if he 
was Satisfied that these were upto the 
mark, then the same could be despatched 
by the plaintiff on receipt of the inspec- 
tion notes. The original date of delivery 
was fixed on 15th of October, 19:2, but 
the plaintiff stated that it might not be 
in a position to do so as it had tc indent 
some of the ingredients from U K. and 
on their successive applicazions for exten- 
sion of time. time for supply was finally 
extended upto the 30th of Aprl 1953. 
9 Cwt. of this article was inspecced on 
the 16th October 1952 and accepted and 
despatched on the 5th December 1952. 
The second lot consisting of 53 Cwt. 
was inspected on the 16th Marcn 1953, 
and was rejected on the 22nd April 1953, 
and again offered after some recondition- 
ing on the 30th April 1953, and rejected 
on the 19th May 1953. The thiré lot of 
150 Cwt. was inspected on the 30th March 
1953 and accepted and despatched on the 
17th April 1953. The fourth lot ronsist- 
ing of 188 Cwt. was inspected on the 13th 
April 1953, and was rejected on the 7th 
May 1953. The last lot consisting of 
934 Cwt together with 594 Cwt. constitut- 
ing the second lot, were inspected on the 
30th April 1953, and rejected on the 19th 
May 1953. Therefore, the defendamt had 
accepted 159 Cwt., and the balance of 341 
Cwt. constitutes the disputed iter. The 
defendant terminated this contract on the 
ground that the delivery was not made by 
the 30th April by its letter dated -he Ist 
of May 1953 (Ext. 20). Before ps receipt 
of this letter, Mr. Bogh (P. W. 1) the 
Technical Director of the plainti£ com- 
pany went over to Kanpur to find out 
how the test was carried on thera and 
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he was given every opportunity to see 
tha: on the ist of May 1953. On his 
coming back, the letter of cancellation of 
the contract was gone into, and the plain- 
tiff requested the Kanpur authorities 
where the tests were to be done, to enable 
its chemist Mr. Ghosh to come and see 
for himself why the goods were rejected. 
Mr. Ghosh (P. W. 3) came there in the 
third week of May 1953, and with the 
help of Drs. Ranganathan and Balakrish- 
ner. (D. Ws. 1 & 5) he saw how the test 
was carried on. The reconditioned sam-~ 
pie which he had brought was tested by 
the authorities at Kanpur, at the request 
of che plaintiff by its letter the 22nd May 
12953, (Ext 23), and on the 30th May 
the Kanpur authorities wrote to the Ins- 
pector in Calcutta, with copy to the plain- 
tiff that this reconditioned sample was 
"found to conform to the quoted parti- 
culars in all respects and is therefore ac- 
cectable” (Ext. 24). There was further 
correspondence between the plaintiff and 
the defendant re: the acceptance of the 
goods but the defendant by its letter 
dated the 30th September 1953 (Ext. 51) 
intimated that its decision as conveyed 
by its letter dated the Ist of May 1953 
was final and cannot be altered and fur- 
ther that the stores offered by the plain- 
tif “were not in accordance with the 
terms of the Contract for quality”. There- 
after the plaintiff served the usual notices 
on the defendant and the matter had also 
be=n referred to arbitration. The Arbi- 
tretors however found that under the 
terms of the contract, the Inspector’s deci- 
sicn was to be final and binding on the 
parties, and, as such, held that they had 
nc jurisdiction to enter into this question 
of the rejection of the supplies on the 
ground that this did not conform to the 
reyuired specification. The main ground 
cf the plaintiff is that the test made by 
th= Kanpur authorities was not in accord- 
arce with the agreement inasmuch as 
thay “were carrying out the test by com- 
psring the supplied material with a tint- 
e¢ slip prepared some months ago with 
the paint from the said sample No. 30/ 
1C0” and not in the same manner and at 
the same time as provided for in the 
Azreement. It was further alleged that 
tke Inspector carried out the inspection 
cepriciously and not in accordance with 
the said specification. The plaintiff fur- 
tter alleged that the materials were spe- 
cially manufactured for the purpose of 
tris tender and could not be- resold in 
tre market and claimed a sum of Rupees 
36,496/- as damages inclusive of storing 
charges on the basis of the price at which 
the plaintiff agreed to supply together 
with a sum of Rs. 5,228/- by way of inte- 
rest. The total claim was thus laid at 
Rs. 93,724/-. The Union of India con- 
tested the suit alleging that time was of 
the essence of the contract and further 
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that the tests at Kanpur were carried on 
in accordance with the rules, and that 
the Inspector’s reports were not at all 
arbitrary, and that the supplies were not 
accepted as the same were not of the re- 
quisite quality. The learned Subordinate 
Judge at Alipore held in favour of the 
defendant ‘on all the points involved. and 
dismissed the suit. Hence this appeal. 


2. Now under the terms of the 
Agreement “the Inspector’s decision as 
regards rejections aforesaid shall be final 
and binding on the parties” In this case, 
as we have already pointed out, the Ins- 
pector’s reports (Exts. 26-28) are to the 
effect that the articles are not according 
to the specification and the shade is 


lighter than the sample of 30/100” and 
“did not match also the standard olive 
green scamic 314.” Prima facie, there- 


fore, the plaintiff will be bound by it 
and its claim to damages cannot be enter~ 
tained. Mr. Rabindra Mohan Mukherjee 
learned Advocate appearing on behalf of 
the appellant submits that the Inspector 
did not apply his mind to the point and 
merely dittoed what was written by the 
authorities at Kanpur and, as such his 
Reports are perverse and arbitrary and 
cannot bind the parties. In the nexf 
place, it has also been urged that - the 
tests which had been made at Kanpur 
were not in accordance with the Contract, 
in view of the facts that the tests were 
not carried on with reference to the ac- 
cepted sample 30/100 at the time of ex- 
amination of the contents of the further 
supplies, but with tints made at a distant 
time. It has also been urged that the 


sample 30/100 had already been des- 
troyed. 
3. Now, if the contentions or 


either of them are accepted, then it must 
be held that the Inspector’s reports would 
be arbitrary, and it would be open to the 
plaintiff to challenge the order of rejec- 
tion prima facie passed on that basis, and 
the order of rejection would not stand. 


A, The Inspector in question, 
Colonel Pillay (D. W. 7) has been examin- 
ed in this case and his evidence would 
disclose that he did apply his mind. He 
waited for 3 to 4 days to make up his 
mind after obtaining the reports from 
Kanpur and appears to have taken other 
factors also into consideration. There is 
no reason to disbelieve his testimony in 
this respect. There were not proper faci- 
lities for testing in Calcutta, and the pro- 
cedure appears to be to send the same to 
Kanpur for testing, and on getting their 
reports, the Inspector in Calcutta was to 
decide whether the goods were to be ac- 
cepted or not. Moreover, the tests at 
Kanpur were carried on by experts name- 
ly, Dr. Ranganathan and Dr. Balakrishnan 
(D. Ws. 1 and 5}, and if the Inspector 
acted on the basis of such reports, it can- 
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not be said that he did not apply his mind 
thereto. In the circumstances, we must 
overrule the contention of Mr. Mukherjee 
in this respect. Mr. Mukherjee hes also 
drawn. our attention tc the decision of the 
Madras High Court in Bombay Burma 
Trading Co. v. Aga Mahomed, (1911) ILR 
34 Mad 453 (PC). In that case the cecision 
was not made with reference to the 
measurements at all which it was neces- 
sary to do. Therefore, that cecision 
would not help the plaintiff. 


5. As regards the tests at Kanpur 
it would appear from the evidence of Dr. 
Ranganathan and Dr. Balakrishnan and 
specially of the latter that every time a 
sample of the supply came, they carried 
on the tests with reference to the sample 
30/100 and that they did so even in the 
case of these three rejected stpplies. 
They have emphatically denied thst the 
sample 30/100 had been destroyed. Mr. 
Bogh who called on then on the lst of May 
1953 did not at all ask them as tc whe- 
ther that sample 30/100 had been destroy- 
ed or rot. He only wanted to se2 how 
the test was done and it was not neces- 
sary therefore, to bring out the cample 
30/100 which was kept in safe custody, 
so to say, to show the method of testing. 
Mr. Bogh in his cross-examination had 
stated that that sample had been destroy- 
ed. As a matter of fact no such com- 
plaint in writing was made to the autho- 
concerned. Mr. I. B. Ghosh the 
Chief Chemist of the plaintiff firm of 
course states that he was told tha: the 
sample had been destroyed. This fact 
has been denied by Drs. Ranganathen and 
Balakrishnan, and the learned Judge 
appears to have preferred the test.mony 
of the latter gentleman, to that cf Mr. 
Ghosh. We see no reasons to differ from 
him in the assessment of his evidence. 
They are responsible Officers and under 
the rules so long as ths Contract is alive 
they are bound to keep it and it is. only 
when much later they came to know that 
the Contract had beer cancelled. they 
destroyed the sample. As a matter of 
fact, when Mr. Ghosh called on the Kan- 
pur authorities in May 1953 he took with 
himself a reconditioned sample. It would 
appear from the evidence that some 
amount of black carbon was put in to 
make the colour a bit darker and ~here- 
after that passed the test. When the 
second batch of 594 Cwt. had been reject- 
ed, the plaintiff wrote to the authorities 
concerned that they would supply these 
things after reconditioning. This fact 
would also disclose that the suoplies 
which had been made and rejected did 
not conform to the required specification. 
It would further appear from the evi- 
dence of Mr. Bogh and Mr. Ghosh that 
they did not carry on the tests in their 
own laboratories with any cotton Cosuti. 
AS a matter of fact, Mr. Bogh was not 
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aware what cotton Dosuti was, and he 
asked for a sample of that from the Kan- 
pur authorities. Therefore, the fact that 
according to the plaintif’s own technical 
men, these three supplies in question 
were up to the specification, cannot over- 
ride the opinion of the Kanpur authorities. 
Under the terms of the Contract, the test 
is to be made by applying the sample 
“to a piece of cotton dosootie or sheeting 
used in the manufacture of tents’. That 
was not done at all by the plaintiff. Mr, 
Mukherjee has also made a grievance of 
the fact that the Kanpur authorities had 
carried on the test with a piece of scour- 
ed cotton dosootie and not an unscoured 
one. The evidence of Dr. Balakrishnan 
would show that they always carry on the 
test on scoured cotton d2sootie and it is 
cotton dosootie which is mostly used in 
the manufacturing of tents. Scoured 
cotton dosootie is also cotton dosootie, 
and in the circumstances it cannot be said 
that the test carried on by the Kanpur 
authorities on scoured cotton dosootie 
would be inconsistent with the terms of 
the contract. 


6. Mr. Mukherjee has laid stress 
on the fact that the plaintiff had also got 
the rejected supplies tested by an expert 
Mr. Monk (P. W. 2) and his report and 
evidence would disclose that the rejected 
articles were of the same quality as the 
tender sample 30/100. a duplicate of 
which had been kept.in the plaintiff firm. 
Mr. Monk carried on his test in the ab- 
sence of the defendant. He did so also 
more than three years after the articles 
had been made and his own evidence 
would disclose that the articles were not 
exactly of the same quality as before, 
something having already evaporated. He 
also did not apply the same to any scour- 
ed cotton dosootie or amy sheeting used 
in the manufacture of tents. What is 
worse, he took samples frorn each of the 
rejected barrels. and make2 a hotchpot of 
the same, and then made the comparison. 
The plaintiff had already written to the 
defendant to offer the 591 Cwt. after re- 
conditioning and it is quite likely that it 
was so done. Therefore, we cannot ac- 
cept the evidence of Mr. Monk in this 
respect. What is more, as we have al- 
ready pointed out, the Kanpur autho- 
rities had made the tests in accordance 
with the rules, and found the quality not 
upto the mark, and the Inspector’s report 
is based on that. and the Inspector also 
applied his mind to it, and the Inspec- 
tor’s report in this connection is final and 
conclusive, and cannot be overruled by 
Mr. Monk’s opinion. 


T. It has further been urged by 
Mr. Mukherjee that the delivery has been 
made in time and that the defendant had 
voluntarily or involuntarily waived the 
quality and therefore was not competent 
to reject the supplies. It would appear 
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that Mr. Ghosh went to Kanpur with the 
reconditioned sample and the Kanpur 
authorities fourid it acceptable. Mr. 
Mukherjee, therefore, submits that the 
defendant was not therefore right in .can- 
celling the Contract and in refusing to 
give them any further time to recondition 
the rejected goods in accordance with the 
approved sample. Now, the Contract 
was cancelled on the Ist of May 1953 and 
the Contract had been made with the 
Director-General of Supply. The Kanpur 
authorities cannot extend the time of 
delivery, and therefore, this point also 
fails. At no stage was there any waiver 
of the quality. 

8. In this connection Mr. P. K. 
Sengupta learned Government Advocate 
points out that the plaintiff did not give 
sufficient time for inspection even. It 
would appear from Section 17 (2) of the 
Indian Sale of Goods Act that if the pur- 
chase was being made on the basis of a 
sample, some reasonable time must be 
given to the purchaser to find out if the 
goods offered were in accordance with the 
sample. It would further appear from 
the evidence that after the goods were 
manufactured, the plaintiff was to send 
an intimation to the Inspector in Calcutta 
and he would take samples and then send 
the same to Kanpur and there it must be 
tested and the test alone would take at 
least three days. AJl these were within 
the knowledge of the plaintiff. The 
plaintiff, however, offered the recondi- 
tioned second supply and the 4th and 5th 
instalments on the 30th April by its letter 
dated the 29th and the delivery date 
being the 30th April there was no suff- 
cient time to inspect. 


9, Mr. Mukherjee has very stre- 
nuously contended that time was not of 
the essence of the Contract and that the 
respondent was not entitled therefore to 
cancel the Contract on the ist of May on 
the alleged default to make delivery of 
the goods by the 30th April. It would 
appear from the Contract itself that time 
- was specifically made of the essence of 
the Contract. Mr. Mukherjee submits 
that inasmuch as the time had been ex- 
tended from time to time, it would appear 
therefrom that the Union of India did not 


consider the fixed time to be a condition’ 


precedent in this case, and, at the most, 
it was a warranty and nothing more and 
the action of the Union of India in can- 
celling the Contract unilaterally was an 
anticipatory breach, and would entitle the 
plaintiff to damages. In Gomathi Naya- 
gam v. Palaniswami, AIR 1967 SC 868 
it has been laid down that “Intention to 
make time of the essence of the contract 
may be evidenced by either express sti- 
pulations or by circumstances which are 
sufficiently strong to displace the ordinary 
presumption that in a contract of sale of 
land stipulations as to the time are not 
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of the essence.” In this particular case, 
as we have already pointed out, there was 
an express stipulation that time would be 
of the essence of the Contract. It is no 
doubt a fact that the original time for 
delivery. in the Contract namely 15th of 
October 1952 was extended from time to 
time or the application express or impli- 
ed of the plaintiff upto the 30th of April 
1953. In its telegram as also letter dated 
the 2/3rd March 1953 the defendant made 
it quite clear that there would be no fur- 
ther extension of time. In Md. Habidul- 
lah v. Bird and Co., ILR 43 All 257 =i 
(AIR 1922 PC 178) it has been held by 
the Privy Council that when after the 
sellier of goods has failed to deliver them 
at the agreed time the buyer has agreed 
to an extension of time for delivery, the 
effect of Section 55 of the Indian Contract 
Act is that the buyer is entitled to da- 
mages computed in the ordinary way, 
if the seller fails to deliver within the ex- 
tended time. In Orissa Textile Mills Ltd, - 
v. Ganesh, AIR 1961 Pat 107 it has been 
held that generally speaking stipulations 
regarding time for delivery of the goods 
are deemed to be of the essence of the 
Contract in mercantile transactions and 
that where time is of the essence of the 
Contract and is extended, the extended 
date is also of the essence of the Con- 
tract. Mr. Mukherjee, with his usual 
fairness, has placed before us the afore- 
said two decisions and has also relied on 
Burn & Co. v. Morvi State, 90 Ind Cas 
52 = (AIR 1925 PC 188), and more 


- perticularly on Hindusthan Construction 


Co. v. State of Bihar, AIR 1963 Pat 254, 
In Burn & Co.’s case the Privy Council, 
on an interpretation of the terms of the 
Contract. came to the conclusion that the 
intention of the parties when the Con- 
tract was made, was that time should be 
of the essence of the Contract. In the 
Hindusthan Construction Co.’s case the 
ccurt, on an analysis of the terms and 
specially in view of the facts, that there 
was a provision for daily damages. after 
the default is made, and the State of 
Bihar which had the option of determin- 
ing the Contract did not avail itself of 
the option, held that time was not of the 
essence of the Contract. The facts in that 
case are entirely different from the facts, 
of the present case wherein the plaintiff 
had asked for extension of time again and 
again and the defendant had reluctantly 
to agree thereto. Even, in this decision 
it has also been laid down that an inten- 


-tion to make time of the essence of the 


Contract must be expressed in explicit 
and unmistakable language in the agree- 
ment itself and if by any means such an 
intention is not explicit, it may be: in~ 
ferred from the antecedent conduct of 
the parties and surrounding circumstances 
but not from the subsequent conduct of 
the parties after the Contract was made, 
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We are, therefore. of opinion that in this 
particular case. time was of the essence 
of the Contract and this time would also 
include the extended time as agreed up- 
on by both the parties. This term in 
the agreement was a cordition precedent 
and not a mere warranty. 

10. Mr. Mukherjee has also relied 
on Section 23 of the Sale of Goods Act 
and submits that as in the month of May 
the Kanpur authorities found the recon- 
ditioned sample to be acceptable, Sec- 
tion 23 would apply. He relies also on 
the case of Brij Raj v. Gobind, 88 Ind 
Cas 230 = (AIR 1925 Lah 581). Now in 
this particular case there has not keen 
ary appropriation by the defendani of 
the goods to the Contract after the =0th 
of April 1953. Therefore, neither Sec- 
tion 23 nor Brij Raf's case would help the 
plaintiff. In this case the Contract was 
cancelled originally by letter dated the 
ist of May 1953 (Ext. 20) as the gcods 
were not delivered by the 30th of April 
1953. It was made more explicit by its 
letter dated the 30th of September 1953 
(Ext. 51). In that letter it has been stated 
that the stores offered by the plaintiff 
were not in accordance with the terms 
of the Contract for quality and were 
therefore, rejected. At one stage of the 
arguments, it was urged on behalf of 
the appellant that as the Inspector’s re- 
ports regarding the goods were not avail- 
able on the Ist May 1953, the authorities 
had no materials before it under which 
it could cancel the Contract. In Nune 
Siwayya v. Maddu, (1935) 62 Ind Apr 89 
at p. 98 (PC) it has been held by the 
Privy Council that in a suit for damages 
for breach by repudiation of the Contzact 
for the sale of goods, the defendant can 
rely upon any grounds for repudiazion 
which existed when he repudiated; hə is 
not confined to the ground which he then 
stated. After the Inspectors reports 
were made available and showed that the 
goods were not in accordance with the 
tender, it was up to the Union of India 
to take up that ground as well. Mr. Sen- 
gupta in this connection has already 
drawn our attention to Ext. 3-C the con- 
dition of Contract. Now the term “celi- 
very” as defined therein means “Delix ery 
by the dates specified ir. the acceptance 
of tender of stores which are found ac- 
ceptable by the Inspector and not the 
submission of stores which are not to the 
required standard or which are not celi- 
vered by due dates.” In this particalar 
case, the goods were not properly celi- 
vered by the 30th of April 1953. The 
goods were not up to the standard, and 
there was no sufficient time given to 
Union of India for inspecting the same, 
as we have already pointed out. 

11. Mr. Mukherjee has also gub- 
mitted that as the defendant also claimed 
liquidated damages, the defendant was not 
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entitled to cancel the Contract. We are 
not in a position to accept this contention, 
In Ext. 3-C it has been specifically laid 
down that if any stores are rejected, the 
Secretary shall be at liberty to (a) to 
allow the Contractor to ` resubmit the 
stores within a time specified by himself, 
(b) buy the quantity of the stores reject~ 
ed by others of a similar nature else~ 
where at the risk and cost of the contrac- 
tors etc. or (c) terminate the contract 
and recover from the contractor the loss 
the purchaser thereby incurs. Therefore, 
it was within the rights of the defendant 
to terminate the contract. The defend- . 
ant has not made any attempt to recover 
the loss if any, he has suffered for the 
default of the plaintiff. By Ext. 20 the 
defendant while cancelling the Contract 
for the supply of the further materials 
had merely asked the plaintiff +o note 
that right to recover liquidated damages 
for delayed supply was reserved. There 
was no claim actually made for liquidated 
damages. In the subsequent letter (Ext. 
51) no such claim was even referred to. 
In the circumstances, this objection must 
be overruled. 


12. The result, therefore, is that 
we find that in this case time was of the 
essence of the contract and that the time 
was extended up to the 30th of April 
1953 by the mutual consent of the parties 
and that the goods had not been offered 
or delivered in time, and were also not 
of the requisite quality. The defendant, 
therefore, was within its rights to repudi- 
ate the contract for the supply of the re- 
maining portion of the goods, and this 
appeal therefore, must fail. 


13. At the same time we must 
note that we do not find that there has 
been any deliberate negligence on the 
part of the plaintiff. They had difficul- 
ties of their own, inasmuch as they had 
to import some of the ingredients, and 
the defendant itself was also responsible 
for some delay, inasmuch as, in the month 
of January, it suddenly directed the de~ 
fendant to supply the goods in galvaniz- 
ed sheets. If the plaintiffs men had 
gone over to Kanpur by the 30th April 
on getting the rejection slip of the second 
lot, then further troubles might have 
been. avoided. Unfortunately however, 
its representatives went to Kanpur after 
the cancellation of the Contract, and it is 
quite clear from the evidence, that the 
goods were required very urgently for 
Military purposes and it was not possible 
for the defendant to wait any further, 
We, therefore, dismiss this appeal, but 
at that each party will bear its own 
costs. 


SARMA SARKAR, J.:— 14, f 


Appzal dismissed, 
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Sundardas Thackersay & Bros., Ap- 
plicant v. The New Commercial Mills Co. 
Ltd. Opposite Party. 


Suit No. 3371 of 1969, D/- 19-11-1970. 


(A) Arbitration Act (1940), S. 34 — 
Stay of suit — Where the claim in a suit 
relates to two periods — One prior to 
written agreement between parties con- 
taining arbitration clause — And another 
subsequent to that agreement, stay of the 
suit wholly or only im part cannot be 
granted on basis of the arbitration clause. 

(Para 9) 

(B) Civil P. C. (1908), S. 22 — Trans- 
fer of suit — While determining whether 
to transfer a suit to a court having con- 
current jurisdiction the balance of conve- 
nience of all the. parties and the wit- 
nesses, if any, must be considered. 

(Para 12) 

Bhabra, for Applicant. 


ORDER :— This application has two 
parts. It is made for revocation of leave 
under Clause 12 of the Letters Patent 
granted to institute the suit being suit No. 
3371/69 in this court on the ground that 
the balance of convenience of trying this 
suit is overwhelmingly in favour of a 
court at Ahmedabad. Secondly, this ap- 
plication is for stay of the suit filed in 
this court in view of a clause contained 
in the agreement between the parties 
which provides that the claim of the 
plaintiff as made in this suit should ke 
tried by a competent court in Ahmedabad. 
In other words, according to the applicant 
the parties bargained that although this 
Court and an appropriate court at Ah- 
medabad both have jurisdiction to enter- 
tain or try the suit, the claim of the 
plaintiff which is involved in the present 
suit should be tried by an appropriate 
court at Ahmedabad. The applicant has 
prayed for stay of this suit on the basis 
of the said term of the bargain between 
the rarties. 


2. The claim of the plaintiff in this 
suit is for the recovery of a sum of 
Rs. 32,949.28 P. declaration that the ac- 
counts of the dealings and transactions 
between the plaintiff and the defendant 
upto July, 1969 stood settled and adjust- 
ed, declaration that the defendant is not 
entitled to claim Rs. 10,92,491/- or any 
other sum from the plaintiff, perpetual 
injunction restraining the defendant or 
its agents or servants from claiming the 
said sum or any other sum from the 
plaintiff and other reliefs. So far as the 
declaration and perpetual injunction part 
of the claim in the suit is concerned I am 
not called upon to dacide at the present, 
moment the maintainability thereof. 


DO/FO/B861/71/DVT/C 


‘A. I, R. 


3. Aceording to the plaintiff in 
this suit the plaintiff acted as commission 
agents for the sale of the products of the 
defendant company on the terms and con- 
ditions set out in paragraph 1 of the 
plaints from 1931 upto 1956. According 
to the plaintiff, the said terms and condi- 
tions were agreed upcn orally by and þe- 
tween the parties anc in any event must 
be implied from the course of dealings 
between them. The plaintiff also claimed 
an acccunts of his acting as commission 
agent between 1956 and March 31, 1969 
of the defendant company for the sale of 
the various products of the defendant 
company on the terms and conditions 
mentioned in paragraph 3 of the plaint. 
The said terms and conditions according 
to the plaintiff were agreed upon and in 
any event must be implied from the con- 
duct and/or course of dealings between 
the parties. According to the plaintiff 
Since 1956 the parties entered into writ- 
ten agreements in respect of their rela- 
tionship of principal and commission 
agent but cnly some of the terms men- 
tioned above would appear in the said 
written contracts between the parties. 


4, The defendant in the petition 
filed in the instant proceedings also agreed 
that between 1931 and March 31. 1956 
the plaintiff acted as commission agent of 
the defendant company.. The defendant 
had further stated in the petition filed in 
the instant proceedings that since April, 
1956 from time to time the parties enter- 
ed into written agreements on the basis 
whereof the parties had their relationship 
of principal and commission agent. The 
plaintiff acted as commission agent of the 
defendant company in respect of its pro- 
ducts on the basis of the said written 
agreements since April, 1956. 


5. From time to time the plaintiff 
sent statements of accounts to the defend- 
ant at Ahmedabad. From time to time 
the accounts between the parties is stat- 
ed to have been settled also at Ahmeda- 
bad. The case of the defendant is that 
after appropriating the amounts paid 
from time to time to the defendant by the 
plaintif a sum of Rs. 10,92,491.60 P. in- 
cluding interest became due and payable 
by the plaintiff to the defendant company 
in respect of the aforesaid transactions 
between the parties upto September 10, 
1969. On October 23, 1969, the defendant 
company fied z suit in the City Civil 
Court at Ahmedabad being Summary 
Suit No. 2196/69 (The New Commercial 
Mills v. Sundardas Thackersay & Bros.) 
Claiming Rs, 4,94,523.60 P. for principal 
and Rs. 2,71,331.17 P. for interest, aggre- 
gating Rs. 17,65,864.77 P. Prior thereto 
disputes and differences arose between 
the parties and correspondence were ex- 
changed between them. The defendant 
company through its advocate demanded 
a sum of Rs. 10,92,491.60P. from the 
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plaintiff by a letter dated September 10, 
1959 caused to be written by that atvo- 
cate. The plaintiff compeny on the other 
hand claimed a sum of Rs. 32,949.28 F. in 
reply to the aforesaid letter of demand 
caused to be sent by the defendant com- 
pany. The defendant came to know a 
covy of the Writ of Summons served up- 
on them in October, 1969 that the plaintiff 
had already filed a suit in this court on 
September 29, 1969 for the recovery of 
the said sum of Rs. 32,949.28 P. in respect 
of the aforesaid transactions. 


6. The plaintiffs suit being an ear- 
lier suit Section 10 of the Civil Prace- 
dure Code cannot be availed of by the 
defendant company. The defendant com- 
pany hence made this application on the 
basis of the aforesaid term contained in 
the written agreement between the par- 
ties to wit Clause 34 as shown in a copy 
of the agreement annexed to the petizion 
filed herein. The said clause provides as 
follows: 


"34. That as this agreement has taken 
place in Ahmedabad, any legal proceed- 
ings with reference to price, damage. ete., 
arising out of and incidental to this agree- 
mn will be instituted in Ahmedavad 
only. 


7. Thus Mr. Bhabra, appearing on 
benalf of the applicant, submitted that the 
parties by this term agreed that this Ccurt 
would not have any jurisdiction to ener- 
tain or try the disputes between the rar- 
ties under or in respect of this agreement 
between the parties and the appropr-ate 
court in Ahmedabad only would have 
jurisdiction to try and entertain sich 
suits between the parties. For the afore- 
said reason this present suit being Suit 
No. 3371/69 ought to be stayed. Mr, 
Bhabra said that the “etc.” in the afore- 
said clause 34 of the said agreement be~ 
tween the parties means “and the rest” 
or “and so forth and so on.” Thus the 
claim of the plaintiff in the instant cuit 
under and in respect of the said contreécts 
is covered by the aforesaid clause 34 and 
must be stayed. The word “etc.” in 
clause 34 may mean and include the cleim 
for commission or on other account under 
the contract as claimed by the plaintiff 
in the instant suit but in my opinion Í 
am not called upon to decide the said 
point in the instant application for rea- 
sons stated later. In the instant appliza~ 
tion for stay I have to see whether he 
claim as framed in the plaint is covered 
by the aforesaid clause 34 of the said 
agreement. 


8. It appears from a perusal of ihe 
plaint that the plaint covers claims for a 
period from 1931 up to 31st March, 1939. 
In any event and admittedly the transac- 
tions between the parties for the period 
prior to April 1956 were not covered by any 
written agreement and the said agreement 
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under which the parties carried on the 
transactions between 1931 and April 1956 
did not contain admittedly any term simi- 
lar to that as contained in Clause 34 of 
the written agreement. The claim in the 
instant suit is in respect of the entire 
transactions from the beginring, i.e., 1931 
upto the end, i.e.. 31st March 1969. The 
claims as framed in the suit cannot he 
split up for any definite periods and it 
cannot be said that any part of the claim 
is covered by the written agreement be- 
tween the parties. 


9. Mr; Bhabra it seams realised 
this difficulty in his way and so filed a 
statement of account sent by the plaintiff 
to the defendant company for the period 
ist January 1957 to 3ist January 1957. 
The said account begins with a debit 
balance for the sum of Rs. 3,17,690-6-9 
and Mr. Bhabra contends that if that ac- 
count was sent by the plaintiff company 
it is binding upon the plaintiff company 
and therefore all accounts for the period 
prior to lst January 1957 need not be 
gone into by and between the parties. 
But even an admission of a party in order 
to be binding upon the party should be 
shown to the party for his explanation if 
there be any under the Evidence Act 
before the Court can treat the said ad- 
mission as binding. I asked Mr. Bacha- 
wat whether his client accepts the cor- 
rectness of the said statement of account. 
Mr. Bachawat on instruction said that at 
the moment he cannot accept or admit 
the correctness of the said statement of 
account without going into the details of 
the accounts of the transactions by and 
between the parties. In that view of the 
matter the issue as to the account of the 
transactions by and between the parties 
for the period prior to April 1956 cannot 
be clinched in anyway in my opinion. 
Therefore in my opinion, the claim of the 
plaintiff in the instant suit with regard ta 
the period prior to April 1956 has to be 
gone into since that is not covered by any 
term ousting the jurisdiction of this court. 
In that view of the matter I do not find 
any reason why this suit should be stayed 
only in part on the basis of the aforesaid 
clause. This’ part of the applicant’s pra- 
yer is therefore rejected. 


10. With regard to the prayer for 
revocation of leave under clause 12 of the 
Letters Patent no submission was made 
before me by Mr. Bhabra. Mr. Bhabra 
only stated that since this is a question 
of fact I should decide the said point on 
the basis of facts as pleaded in the plead- 
ings by the parties, 

11, Admittedly a part of the cause 
of action in the instant suit arose within 
the jurisdiction of this Court. Therefore 
the leave granted under Clause 12 of the 
Letters Patent can only be revoked if the 
court finds that the balance of conveni- 
ence of trying this suit is overwhelmingly 


400 Cal. (Ers. 11-13)-[Prs. 1-2A] Benode Behari v. State of W. B. (A. K. Sen J. 


in favour of an appropriate court in Ah- 
medabad. The grounds for such revoca- 
tion have been set out in paragraph 16 
cf the petition filed in the instant pro~ 
ceeding. The said grounds are as follows: 

(1) The petitioner has no office in 
Calcutta; 

(2) All the accounts of the commis- 
sion were to be settled at the registered 
cffice of the company which is at Ah- 
medabad: 

(3) The evidence of manufacture and 
emounts of commission and the records 
of the goods despatched are all lying at 
Ahmedabad; 

(4) The witnesses in connection of 
aforesaid are all available in Ahmedabad; 

(5) The respondent has with a view 
to forestall the petitioner’s claim mala 
fide instituted this suit in this Court. 

12. It is true that all the accounts 
nf the defendant company with regard to 
these transactions are at Ahmedabad. But 
the defendant has not given any parti- 
culars of any witness who may be neces- 
sary to be called at the trial in order to 
prove the case of the defendant company. 
In the absence of such particulars I am 
unable to act upon the said vague allega- 
tion mentioned about the witnesses in the 
netition. The balance of convenience 
-tmust not be the balance of convenience 
of any particular party to a suit. The 
Court must take into consideration the 
balance of convenience of all the parties 
and the witnesses, if any, to be called at 
the trial. Only if it is found that per- 

mitting the suit to go on in this court 
‘twould amount to injustice on the other 
party, then and only in that event the 
eourt must revoke the leave granted 
under Clause 12 of the Letters Patent, 
In my opinion, the defendant company 
has failed to give particulars of such evi- 
dence in its petition so that the court 
eould come to a finding on the aforesaid 
question. In the premises I am of the 
view that this contention of the petitioner 
must also be rejected. 

13. -For all the reasons stated 
hereinbefore this application must fail 
and is dismissed. In the facts and cir- 
cumstances of the cese, I do not make 
any order as to costs. Operation of this 
order will remain stayed for 4 weeks 
from date, 

Petition dismissed, 
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ANIL KUMAR SEN. J. 


Benode Behari Mandal and others, 
Petitioners v. The State of West Bengal 
and others, Respondents. 


Civil Rule No. 741 (w) of 1967, D/- 
7-5-1971. 


EO/FO/C412/71/GNB 


A.LR. 


(A) Civil P. C. (1908), S. 11 — A de- 
cision of a competent authority in a pro- 
ceeding under Section 5A of West Bengal 
Estates Acquisition Act 1953 in respect 
of a transfer of a particular land consti- 
tutes a bar to a second adjudication by: 
the same authority or its successor in 
Office — (X-Ref.— West Bengal Estates 
Acquisition Act 1953 (1 of 1954), S. 5A). 
AIR 1957 SC 38 & ILR (1966) 1 Cal 495 
Rel. on. (Para 7) 


(B) West Bengal Estates. Acquisition 
Act 1953 (1 of 1954), S. 54 — Kt is not 
correct to say that a proceeding under 
S. 5A must necessarily end with a decla- 
ration that the transfer is bona fide or it 
is not. The competent authority must also 
decide whether the transfer really comes 
within the mischief of the section itself. 


(Para 7) 
Cases Referred: Chronological Paras 
(1966) ILR (1966) 1 Cal 495, Ambu- 
jaksha v.-State 
(1957) ATR 1957 SC 38 (V 44) = 
1956 SCR 781, Burn and Co. v, 
Their Employees 7 


Ganendra Mohon Roy, for Petitioners; 
P. K. Sen Gupta, for Respondents., 


ORDER :— This Rule, issued on a 
writ petition, raises a simple question as 
to whether an earlier decision rendered 
by a competent authority in a proceeding 
under Section 5A of the West Bengal 
Estates Acquisition Act, 1953 (hereinafter 
referred to as the seid Act) in respect of 
a particular transfer of a particular land 
constitutes a bar in law for a same pro- 
ceeding by the same authority in respect 
i a same transfer and over the same 
and. 


2. It is not disputed that by a re- 
gistered deed of Nirupan Patra (a deed 
of family settlement) dated October 9, 
1953 but registered on February i. 1954 
certain lands were transferred by one 
Fakir in favour of his three sons the pre- 
sent petitioners. The Revenue Officer of 
Sarenga duly authorised under S. 5A of the 
said Act, started several proceedings in 
respect of several plots of land covered 
by the-said deed under Section 5A of the 
said Act on the basis that the afcresaid 
transfer is liable to be declared not bona 
fide. Notice of the said proceedings hav- 
ing been served on Fakir and the present 
petitioners, they contested the said pro- 
ceedings. All the proceedings were heard 
together as the only question involved 
was as to whether the transfer by Fakir 
in favour of his sons datéd October 9, 
1953 was bona fide or not. i 


2A. After a contested adjudication 
the Revenue Officer came to the conclu- 
sion that as the disputed transfer was a 
bona fide deed of family settlement: it 
did not come within the mischief of the 
provision of Section 5A of the said Act. 
To quote his finding in part: 
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“Examined the parties, the deed and 
the relevant records. It transpires that 
the transfer in question was made with 
the bona fide intention to settle disputes 
among the sons. The deed is a registerad 
Arpannama with a bona fide intention 
and as such it is not a gift and does not 
constitute a transfer as contemplated 
under Section 5A of the Estates Acquisi- 
tion Act. Hence ordered that the cases 
be struck out.” 


3. This decision was rendered on 
March 13, 1959 and it is apparent that tne 
Revenue Officer was basing his decision 
on the provision of Section 5A (7) (if). 
It would not be necessary for me to con- 
sider whether this particular decision of 
the Revenue Officer was ccrrect or not in 
law but it appears to me that there was 
no appeal against the said decision under 
Section 5A (6) and the proceeding was 
finally disposed of on such decision. 


4, It is also not disputed now be- 
fore me that long after eight years a Spe- 
cial Revenue Officer respondent No. 2 
similarly authorised under Section 5A of 
the said Act has again started a fresh pro- 
ceeding under Section 5A for adjudicating 
whether the aforesaid transfer dated 
October 9, 1953 by Fakir in favour of Lis 
sons, the present petitioners, in respect of 
the same lands is bona fide or not. Tne 
initial order by which the Revenue Offi- 
cer assumed jurisdiction and initiated the 
proceedings is the subject-matter of chel- 
lenge in this Writ petition. 


5. The only point raised in the 
Writ petition and canvassed before me 
by Mr. Roy appearing in support of this 
Rule is that the entire proceeding is b2- 
yond the jurisdiction of the respondent 
No. 2 as it was not open to him to start 
a fresh adjudication under Section 5A of 
the said Act which must be deemed -o 
be barred by the earlier decision dated 
March 18. 1959. It appears that the res- 
pondent No. 2, the Special Revenue Offi- 
cer was conscious of such a possible ob- 
jection and even in the ex parte order 
whereby he initiated the proceeding he 
considered such an issue. He, however, 
came to the conclusion that as in the eaz- 
lier proceeding the Revenue Officer con- 
cerned had not completed the enquiry it 
cannot be said that he had passed ary 
final order which alone could invoke the 
principle of res judicata. Accordingly, he 
came to the conclusion that he wou'd 
have still the jurisdiction to readjudicace 
notwithstanding the earlier decision by his 
predecessor in office above referred t3. 
Tt is the correctness and the legality of 
this decision and the competency of tke 
proceedings which are the subject-matter 
of challenge by the petitioners. 


6. The Rule is being contested ky 


the State. Mr. P. K. Sen Gupta appears an 
behalf of the respondents to support tke 
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order. Facts are, however, not in dis- 
pute. Mr. Sen Gupta had tried to sup- 
port the view taken by the Revenue Dff- 
cer to the effect that in the facts and 
circumstances the earlier decision would 
be no bar to the fresh adjudication, 


de In my view the Special R2ve- 
nue Officer, respondent No. 2 was in error 
on the face of the records in holding that 
the earlier proceedings under the same 
provision were incomplete and that tnere 
was no final order passed therein. He 
took this view only because in his opinion 
a proceeding under Section 5A of the said 
Act must necessarily end with an order 
declaring a transfer either bona fide or 
not bona fide. He further took the view 
that in the earlier decision there being no 
declaration that the transfer was bona 
fide the order was not a final order. I 
am unable to accept this view of the res- 
pondent No. 2, In the first place reading 
the order dated March 13, 1959 passed in 
the earlier proceedings I am fully satisfied 
that rightly or wrongly the Ravenue Offi- 
cer had come to a conclusion that the 
transfer was bona fide. The order must 
always be read in its substance and read~ 
ing the order as a whole if one comes to 
the conclusion that there is a positive 
decision that the transfer is bona fide it 
cannot be said that there is no such deci- 
Sion only because in the ordering portion 
thereof there is no such declaration. In ` 
the second place the Special Revenue 
Officer was obviously in error in thinking 
that a proceeding under Section 5A of 
the said Act must necessarily end either 
with a declaration that the transfer is 
bona fide or it is not. The Special Re- 
venue Officer was overlooking that there 
are other limitations too in the Seczion 
itself. The Section limits itself to trans- 
fers effected between May 5, 1953 and the 
date of vesting. apart from the limitazion 
imposed by the statutory Cefinition of 
transfer for the purpose of the Section. 
Therefore, in my view, it would also be 
necessary for a competent authority while 
adjudicating a proceeding tnder Sec- 
tion 5A of the said Act to adjudicate and 
decide whether the transfer really comes 
within the mischief of the Section itself, 
That was exactly what was done in the 
present case. Even if I assume for a 
moment that such conélusion was reach- 
ed erroneously still in my view the deci- 
sion is binding on the parties unless set 
aside in an appeal under Section 5A (6) 
of the said Act. The Statute does not 
permit successive proceedings cn the same 
transfer and in respect of the same land 
by the same authority or its successor in 
office. An issue raised in such proceedings 
should not be allowed to be  reagitated 
only because the successor in office of the 
competent authority chooses to dislike or 
disagree with the view taken by his pre- 
decessor. It would not be necessary for 


402 Cal. [Pr. 1] Sisir Kumar v. University of N. Bengal (B. C. Mitra J.) 


me to enter into the wider issue as to 
whether the actual principle of res judi- 
cata as embodied in S. 11 of the Code of 
Civil Procedure would apply to such an 
adjudication or not because I am strongly 
of the opinion that the second adjudica- 
tion is barred at least on the principle 
which prevents a case being twice litigat- 
ed. .It is now well recognised that a 
decision once rendered by a competent 
authority on a matter in issue between 
the parties after full enquiry could not 
be permitted to be reagitated. Such prin- 
ciple is of general application and is well 
supported by the legal maxim interest 
rei publicae utsit finis litium. Reference 
may be made to the decision of .the 
Supreme Court in the case of Burn & Co. 
v. Their Employees, AIR 1957 SC 38. If 
should be noted that applicetion of such 
principle in proceeding under Section 5A 
of the said Act is also acknowledged by, 
this Court in the case of Ambujaksha v, 
The State, ILR (1966) 1 Cal 495. 

g, In this view I must accept the 
contention of Mr. Roy that the respondent 
No. 2 had no jurisdiction to start a fresh 
proceeding under Section 5A in view of 
the earlier decision dated March 13, 1959. 

§. On the conclusion as above this 
application succeeds, the Rule is made ab- 
solute. The impugned orders are set 
aside and the proceeding initiated afresh 
under Section 5A of the West Bengal 
Estates Acquisition Act, 1953 by respond 
ent No. 2 is hereby quashed. 

10. Let a Writ of certiorari do 
issue accordingly. 

1i. There will be no corder for 
costs. 

` Application allowed. 
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B. C. MITRA a K. MUKHERJEA, 


Sisir Kumar Ghose, Petitioner v. Uni- 
versity of North Bengal and others, Res- 
pondents. 


Supreme Court Appeal No. 35 oi 
1971 with Civil Rule No. 15 of 1970 (5.C. 
AJ, D/- 26-4-1971. 


(A) Constitution of India, Art. 133 (1) 

(b) — Certificate of fitness for appeal tc 
S. C. — Where the claim of the workers 
was for reinstatement in service with or 
without compensation, the claim could not 
he said to be one respecting property and 
Article 133 (1) (b) is not applicable in suck. 
a case — (X-Ref.— Civil P. C. (1908), Sec- 
tion 110) — AIR 1958 Pat. 26, Followed 
(Para 2 

(B) Constitution of India, Art. 133 (1: 

(c) — Certificate of fitness for appeal te 


Supreme Court for a certificate of fitness, 
eH NPC aa 


FO/GO/C855/71/BNP. 


A.L R. 
it is not enough that substantial question 
of law should be involved but it must 
also be shown that the question involved 
must be one of great public or private im- 
portance. AIR 1962 SC 1314 & AIR 1956 
SC 411, Followed; (1961) 28 Ind App 11 
(PC) & AIR 1971 SC 771, Distinguished. 

(Paras 3 to 6) 


Cases Referred: Chronological Paras 
(1971) ATR 1971 SC 771 (V 58) = 
1971 UJ (SC) 93, Om Prakash v. 
Union of India 5 
(1962) AIR 1962 SC 1314 (V 49) = ' 
(1962) Supp 3 SCR 549, Chunilal 
V. Mehta and Sons Ltd. v. Century 
an and Manufacturing Co. 


Ltd 
(1960) ATF, 1960 Andh Pra 194 

(V 47) = Mohammed Ghouse v. 

State of Andhra Pradesh 2 
(1959) ATR 1959 All 685 (V 46) = 

TLR (1959) 1 All 767, Kailash 

Chand v. Union of India 2 
(1958) ATR 1988 Pat 26 (V 45) = 

1956 BLJR 444, State of Bihar v. - 

D. N. Ganguly P 
(1956) AIR T SC 411 (V 43) = 

1956 Cri LJ 801. Sunder Singh v. 
.State of Uttar Pradesh 4 
(1955) AIR 1955 SC 228 (V 42) = 

1955 SCR 1168, Monohar Das 
Mohanta v. Charu Chandra Pal 2 
(1955) AIR 1955 SC 376 (V 42) = 

1955 SCR 1369, Jugal Kishore D 

Saraf v. M/s. Raw Cotton Co. Ltd. 2 
(1954) AIR 1954 SC 457 (V 41) = 

1954 Cri LJ 1167, Nar Singh v. 

State of Uttar Pradesh 
(1901) 28 Ind App 11 = ILR 23 All 

227 (FC), Banarsi Parshad v. 

Kashi Krishan Narain 5 


Some Nath Chatterjee, Sudhir Xumar 
Bose and Harinarayan Mukherjee, for 
Petitioner; Noni Koomar Chakravarti and 
Harasit Chakrabortty (or Nos. 1. 3 and 
5); P. K. Sen Gupta, Sr. Govt. Advocate 
with Willson de Roze (for No. 2}, for Res- 
pondents. 

B. C. MITRA, J.:— This is an appli- 
cation for a certificate under Art. 133 (1) 
(a), b) and (c) of the Constitution. ‘The 
petitioner had retired from the services 
of the State cf West Bengal on May 2, 
1965, and thereafter on July 16, 1965 was 
re-employed by the State Government as 
the Accounts Officer of the Bengal Engi- 
neering College. While holding this office 
of Accour.ts Officer, he applied for the 
post of Finance Officer in the University 
of North Bengal (hereinafter referred to 
as the University). He was selected by 
the selection committee for the post of 
Finance Officer, and was appointed to that 
post on a purely temporary basis at a 
salary of Rs. 1,000/- per month, the scale 
being Rs. 1000-50-1500/-. On September 
5, 1966, the University approved of the 
selection of the petitioner. On the date 
of appoinzment, the petitioner’s age was 
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59 years 4 months and 3 days. On July 
10, 1967, the Vice-Chancellor of the Uni- 
versity requested the Chancellor for 2x- 
tension of the service of the petitioner 
on the basis of the second proviso to Sta- 
tute 20 of the University Statutes, This 
request was turned down by the Chan- 
eallor of the University, whose decis.on 
was communicated to the Vice-Chancellor 
by a letter dated July 22,1967. The Vize- 
Chancellor forwarded the letter to “he 
petitioner with the endorsement: 


“Please do the needful.” l 

On July 31, 1967, the petitioner wrote te 
the Vice-Chancellor of the University, 
that in view of the circumstances set out 
in the letter of the Secretary to the Chan- 
cellor, he thought that he should be ze~ 
lieved with effect from August 2, 1937, 
A request was also made by the peti- 
tioner for grant of earned leave for 35 
days with effect from August 3, 1957. 
The petitioner, however. appears to heve 
changed his mind in the matter of retire- 
ment and going on leave, as on August 1, 
1967, he wrote to the Secretary to the 
Chancellor, for reconsideration of the 
matter of his employment under the Uni- 
versity. In this letter he contended tf at 
as his letter of appointment did not spe- 
cify the period for which he was to hcld 
the office of the Finance Officer, he was 
entitled to hold the office as long as e 
kept fit. Thereafter correspondence fcl- 
lowed between the parties and ultimately 
the petitioner made an application under 
‘Art. 226 of the Constitution and obtained 
a Rule Nisi That application was ds- 
posed of by an order made on October 
10, 1969, and by that order the trial court 
quashed the order or direction contained 
in the letter dated July 22, 1967, fram 
the Secretary to the Chancellor and ci- 
rected the respondents to that application 
not to give effect, firstly, to an ordər 
dated August 1, 1967, whereby the Ins- 
pector of Colleges was directed <o 
take over charge of ‘the office œf 
the Finance Officer from the pef- 
tioner and secondly, an order dated 
August 2, 1967, whereby the petitioner 
was granted 35 days privilege leave pre- 
paratory te his retirement. The Rue 
was made absolute to the extent mention- 
ed above and thereafter an appeal ard 
eross-objection were filed against ths 
order. This appeal was disposed of by a 
judgment and order dated September 14, 
1970. By this order, the appeal and tke 
eross-objection were allowed and the 
judgment and order of the trial court 
were set aside and the Rule was dix 
charged. 


2. It is against this order of the 
appellate Bench that the petitioner now 
seeks a certificate for appeal to the 
Supreme Court. The judgment is one cf 
reversal and, therefore, the petitioner 
must satisfy either that the valuation re~ 
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quired by Art. 133 (1) (a) or (b) are 
satisfied or that it is a fit case under Arti- 
ele 133 (1) (co). Mr. Somenath Chatter- 
jee, counsel for the petitioner, contended 
that the case came under Article 133 (1) 
(b) inasmuch as it involved, directly or 
indirectly some claim or question res- 
pecting property, the value of which is 
over Rs. 20,000. He referred to para- 
graph 40 of the petition in which it was 
stated that the petitioner was receiving a 
total remuneration of Rs. 1190 per month 
and that the yearly emoluments of the 
petitioner came to Rs. 14,280 and on that 
basis the present dues of the petitioner 
from the University would be Rs. 46,400 
approximately. Mr. Chatterjee argued 
that the judgment and order involvec. in- 
directly at any rate, a claim regarding 
this amount and. therefore, tae valuetion 
test required by Art. 133 (1) (b) was 
satisfied. In support of this contention, 
reliance was placed by Mr. Chatterjee on 
the decisions in Chunilal V. Mehta and 
sons Lid. v. Century Spinning and Manu- 
facturing Co. Ltd., AIR 1962 SC 1314, 
Kailash Chand v. Union of India, Rly. 
Dept.. New Delhi, AIR 1953 All 685, 
Monohar Das Mohanta v. Cheru Chandra 
Pal, ATR 1955 SC 228, Jugalkishore Saraf 
vy, M/s. Raw Cotton Co, Ltd., AIR 1955 SC 
376. We are, however, unable to accept 
the contention of Mr. Chatteriee with re- 
gard te the applicability of Art. 133 (1) 
(b). It is to be remembered that what 
the petitioner was complaining against 
was termination of his service and he had 
applied for appropriate writs so that he 
may be reinstated in the office he was 
holding. On this point, reference may be 
made to a decision reported in ATR 1958 
Pat 26 (State of Bihar v. D. N. Ganguly). 
In that case, it was held that for the pur- 
pose of an application of Art. 133 (1) (b) 
the judgment of the High Cotrt must in- 
volve directly or,indirectly some claim 
cr question respecting property of more 
than Rs. 20,000/-. But where the claim 
of the workers before the tritunal was a 
claim for reinstatement in s@rvice with 
or without compensation, the claim could 
not be said to be one respecting property 
and Art. 133 (1) (b) is not applicable. A 
reference. may also be made to another 
decision reported in ATR 1960 Andh >ra 
194 (Mohammed Ghouse v. State of An- 
dhra Pradesh). In that case, it was held 
that where the High Court in the exer- 
cise of its jurisdiction under Art. 226 re~ 
fused to quash an order of dismissal of a 
Civil Servant, leave to appeal to Supreme 
Court against that order could not be 
granted under Art. 133 (1) t) because 
even assuming that the petitioner ulti- 
mately succeeded in his appeal to -he 
Supreme Court, that did not vest any 
right in him to claim any amount of the 
value of Rs, 20,000/-. In this vase, even 
assuming that the petitioner’s claim men- 


404 Cal. [Prs. 2-4] Sisir Kumar v, University of N. Bengal (B. ©. Mitra J.) 


tloned in paragraph 40 of the petition is 
a valid one, it can by no means be said 
that the judgment end order involved 
even indirectly a claim or question res- 
pecting property of the like amount. The 
petitioner prayed for various writs relat- 
ing to the order granting him leave and 
appointing an officer to take charge of 
the office of the Fimance Officer. There 
was no prayer in the writ petition for 
any relief with regard to the petitioner’s 
claim for salary or allowances, although 
we are told that in the body of the writ 
petition there was a mention of his 
salary. The judgment and order of the 
trial court did not direct the Chancellor 
or the University or the Vice-Chancellor 
to pay any money to the petitioner, nor 
was a claim for salary or allowances re- 
motely connected with the writ petition. 
Even if the appeal was dismissed, and 
the judgment and order of the trial court 
was upheld, the petitioner would not 
have been entitled to claim payment of 
the amount mentioned in paragraph 40 of 
the petition on the strength of the judg- 
ment of the trial court or of the appel- 
late court. If the appeal was dismissed, 
it is true that the petitioner would have 
been entitled to claim reinstatement in 
the office of the Finance Officer of the 
University, but it cannot for that reason 
be said that the order of the appellate 
court directly or indirectly involved some 
claim respecting property, the value of 
which was over Rs. 20,000/-. We cannot, 
therefore, hold that the valuation test 
required by Art. 133 (1) (b) of the Con- 
stitution is satisfied. 


3. The next question is if if can be 
said that the case is a fit one for appeal 
to the Supreme Court under Art. 133 (1 
(c} of the Constitution. Mr. Chatterjee 
contended that substantial questions of 
law were involved in this case inasmuck 
as interpretation of Sections 4 (15), 7 (2) 
20 (1), 28 (3), 23 (5) (d) and Statutes 20 
39, 46, 100 and 107 were involved. It 
was argued that by reason of interpreta- 
tion of the various sections of the Ac 
and the Statutes framed thereunder. sub~ 
stantial questions of law were involved 
and for that amongst other reasons E 
should be held to be a fit case for appeal 
under Art. 133 (1) (c) of the Constitution. 
We have no doubt that the questions rais~ 
ed in the appeal involved interpretation 
of various sections of the North Bengal 
University Act, 1961, and the Statutes 
framed thereunder relating to the officers 
of the University and such interpretation 
of the various sections of the Act and tha 
Statutes justified the contention that sub- 
stantial questions of law were involved 
în the appeal. But we cannot, at th: 
same time, overlook that we came io th: 
conclusion that the petitioner was not 
entitled to relief in the writ jurisdiction 
of this Court, because he had voluntarily 
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relinquished the office of the Finance 
Officer and having done so he could not 
turn round and claim relief in the discre- 
tionary jurisdiction of this Court on the 
ground that his service had been wrong- 
fully and illegally terminated. But in 
order to get a certificate that a case is a 
fit one for appeal to the Supreme Court 
under Art. 133 (1) (c), it is not enough 
that substantial questions of law should 
be involved. The requirement that sub- 
stantial questions of law should be in- 
volved in the case of a judgment of 
affirmance in which valuation test is 
satisfied is not enough for the grant of a 
certificate under Art. 133 (1) (c) of the 
Constitution. Among other things which 
are required under Art. 133 (1) (c) is that 
the question involved must be one of great 
pubic or private importance. If it could 
be shown that the decision of the case 
would affect the interest of a large 
number of people or that the controversy 
is kely to arise again, undoubtedly the 
petitioner would have been entitled to a 
certificate on the zZround that it is a fit 
case, But such is not the case here. The 
question involved at best relates to the 
appointment and retirement of some of 
the officers of a particular University, 
namely, the Finance Officer, the Registrar 
and such other persons in the service of 
the University as have been declered to 
be officers of the University. It cannot 
even be said that the decision affects all 
Finance Officers, Registrars and other 
officers of all Universities of India. Jf 
cannot be overlooked that the previsions 
in the Act relate o a particular Univer~ 
sity in West Bengal and the dispute re- 
lates to the question of retirement of the 


Finance Officer of the University. The 
provisions in the Act and the Statutes 


framed thereunder admittedly have no 
aprlication to all the employees of the 
University and the dispute which is the 
sukject-matter of decision might, at best, 
affect the question of retirement of the 
Registrar and the Finance Officer of the 
University and such other persons as 
might be declarec to be officers of the 
University. Counsel for the petitioner 
argued that the question involved might 
arise again in future, but that possibility, 
in our view, is so remote that it cannot 
be said that the mere existence of such 
a possibility would make it a case of 
great private importance. 


4, Mr. P. K. Sen Gupta appearing 
for the respondent No. 2 submitted that 
it can by no means be said, in the facts 
of this case, that it is a fit case for appeal 
to the Supreme Court. In support of this 
contention, he relied on several decisions 
of the Supreme Court, namely, Nar Singh 
v. State of Uttar Pradesh, ATR 1954 SC 
457, Sunder Singh v. State of Uttar Pra- 
T ATR 1956 SC 411 and AIR 1962 SC 
1374, 
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5. Mr. N. C. Chakravarti appear- 
ing for respondents Nos. 1, 3 and E con- 
tended that whether the case is a fiz case 
for appeal to the Supreme Court is a 
matter entirely within the discretitn of 
this Court and in support of this ccnten- 
tion he relied on a decision of the Judi- 
cial Committee in Banarsi Parskad v. 
Kashi Krishan Narain, (1901) 28 Inc App 
11 (PC), in which it was held dealing 
with the question of fitness for app2al to 
the Judicial Committee that the require- 
ment of a certificate as to fitness was 
clearly intended to meet special cases, 
such as those in which the point in dis- 
pute was not measurable by money, 
though it -might be of great public or 
private importance. Reliance was also 
placed by Mr. Chakravarti on another 
decision of the Supreme Court ir Om 
Prakash v. Union of India, ATR 1971 SC 
771. We do not, however, see the rele- 
vance of that decision with regard to the 
question that arises in this application. 

6. In our view, it cannot be said 
having regard to the questions raised and 
the decision of this Bench on those ques- 
tions that the case is a fit one for appeal 
under Art. 133 (1) (b) of the Constitution. 

e principles on which a decision can 
be said to be a fit one for appeal to the 
Supreme Court are not involved in this 
case. 

7. For the reasons ment.oned 
above, this application fails and is dis~ 
missed, f ` 

8. There will be no order as to 


costs. 
C. R. 15 of 1970 (S.C.A.) 

This is an application for stay of 
operation of the order of the appellate 
court dated September 14,1970. A Rule 
was issued with regard to this applicetion. 
Upon hearing the learned Advocates for 
the parties, we direct that there should 
be a stay of operation of the order Zor a 
fortnight from date. 

This Rule is disposed of accordingly, 

There will be no order as to costs. 

S. K. MUKHERJEA, J. _0 9. T 


agree, ; 
Order accordingly. 





(AIR: 1971 CALCUTTA 405 (V 58 C 87) 
SALIL KUMAR DATTA, J. 

Akram Sheikh and others, Appel_ants 

v. Makid Sheikh and others, Respondents, 
A. E A. D, No. 1864 of 1961, D/- 
25-3-1971. . i 
(A) Custom — A customary right of 
burial in order to be valid must be anci- 
ent, invariable and certain, continrous, 
peaceably and openly enjoyed and rea- 
sonable. Case law Rel. on. (Pata 6) 
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on. 
‘Cases Referred: 


versal decreeing the plaintiffs’ suit. 


buried another person thera. 
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(B) Civil P. C. (1908), S. 100 — A 
finding about the user of land for burial 
is a finding of fact but it is a question of 
law whether the custom of burial is to be 
recognised or not. AIR 1950 PC 56, Rel. 

ara 
Chronological Paras 
(1952) ATR 1952 SC 231 (V 39) = 
1952 SCR 825, Gokal Chand v, 
Parvin Kumari 
(1952) ATR 1952 Cal 108 (V 39) = 
ILR (1950) 1 Cal 618, Nani Gopel 
v. Kshitish Chandra Banerjee 
(1950) ATR 1950 PC 56 (V 37) = 
76 Ind App 271, Lakshmidhar 
Misra v. Rangalal 
(1943) ATR 1943 PC 111 (V 30) = 
1943 All LJ 360, Baba Narayan 


v. Saboosa 
(1941) AIR..1941 PC 21 (V 28) -= 
68 Ind App 1, Mt. Subhani v, 
Nawab K 
(1924) AIR 1924 All 159 (V 11) = 
74 Ind Cas 703, Karan Singh v. 
Dalchand 


_ Asoke Kumar Sengupta, for Appel- 
lants; P. N. Mitra, Satyendra Neth Sa-~ 
majdar, for Respondents. 


JUDGMENT :— This is an appeal by, 

the defendants against a judgment of EF 
e 
suit land is comprised in plot No. 1876 
(tank) area 2.04 acres khatian 199 and 
plot No. 1875 (banks of the said tank) 
area .86 acre khatian 146 Mouja Gopi- 
gram P.S. Nabagram, District Murshida~ 
bad. The plaintiff's case is that he pur- 
chased the suit lands from pro forma de=- 
fendant No. 12 on August 29, 1952 and 
had been in possession of the tank by 
rearing fish and its banks by growing 
trees and crops. There were ill feelings 
between the plaintiff and the said defend- 
ant and the principal defendants who 
were his labourers, on December 20, 1955, 
cut down trees on the eastern bank 


+ 


of the tank and started digging earth 
with the object of burying the wife of 
the defendant No. 1 at the instigation of 
the defendant No. 12. The plaintif stre- 
nuously objected but to no effect. He 
started a criminal case but it failed and 
even during its pendency the defendants 
) The plain- 
tiff averred that the defendants never 
buried their dead before and there was a 
grave yard in near about plots Nos. 1901 
and 1902. The- plaintiff further stated 
that water of the tank by such burials 
was being polluted, as the tank water was 
used for drinking and bathing. In these 
circumsances the plaintiff instituted the 
suit praying for declaration of his title 
to the above plots and for further decla- 
ration that the defendants had never any. 
right to bury their dead on the eastern 
b of the tank, for permanent injunc- 
tion restraining them from using the said 
land as the burial ground and also for 
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permanent injunction removing the graves 
of the persons buried by them. The de- 
fendants Nos. 1 to 11 were impleaded for 
selves and on behalf of the Muslims of 
Gopigram, 

2: The suit was contested by tke 
defendants (excepting defendant No. 3) 
and in their written statement it was 
stated that the disputed land, the eastern 
portion of the tank, was used as the burial 
ground of Muslims of Shaikpara and 
Gopigram from time immemorial All 
material allegations in the plaint were 
denied, in particular, about the water of 
the said tank being used for drinking 
purposes and its pollution and the alleged 
cultivation of the banks or the rearing of 
fish in the tank. It was further claimed 
that the easement right had been acquir- 
ed by long over twenty years’ user and 
the same could not be destroyed. Ano- 
ther written statement was filed by the 
pro forma defendant Ne. 12 supporting the 
case of the principal defendants. The 
suit in the circumstances, it was submit- 
ted, should be dismissed. 

3. The suit was tried on evidence 
before the learned Munsif, who on the 
materials on record, held that the custo- 
mary right of burial of the dead as plead- 
ec in the argument, though in the written 
statement the case was one of acquisition 
of the right of easement, was established 
to have existed for a long time. Such 
rizht was also held to be reasonabie and 
the topography of the land sloping to- 
wards the road by the other side also 
supported the defendant’s case. The title 
of the plaintiff in the suit plots was not 
disputed. The suit was accordingly de- 
ereed in respect of the declaraticn of title 
of the plaintiff to the suit plots, subject 
tc the right of Shaikpara Muslims to bury 
their dead on the eastern hank of the 
tank. 

4, An appeal was preferred by the 
plaintiff against the said decision and the 
appellate court came to the finding that 
the customary right as baing based on im- 
memorial user was not established as 
twenty-five years’ use, at the highest, 
could not be said to be ancient and 
antique. In the C.S. record of rights 
published in 1928. the concerned plot Mo. 
1375 was not recorded as graveyard like 
plots Nos. 1901 and 1902 which were so 
recorded. Further the alleged customary 
right of burial on all banks of the tank 
or even on the eastern part thereof 
could not be said to be reasonable. Upon 
the above findings, the appeal was allow- 
ed and the plaintiffs’ suit was decreed as 
to declaration and permanent injunction 
restraining the defendants from using the 
suit plot as graveyard. The present ap- 
peal against the said decision is by the 
principal defendant. 

5. Mr. Asoke Kumar Sengupta, 
the learned counsel for the appellants has 
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contenced that the appellate court pro- 
ceeded on a misconception that the ecusto- 
mary right for burial of the dead was 
claimec in respect of all the banks of the 
tank wile in fact the claim was confined 
to the eastern bank only. The appellate 
court further erred in holding that twenty _ 
fve years’ user was not sufficient to 
make the right as existing from time im- 
memorial. The appellate court further 
iznored the topography of the eastern 
bank which was lower in level than the 
cther bank and sloped not towards the 
tank but towards the road on the oppo- 
site side. Mr. P. N. Mitra, the learned 
counsel appearing for the plaintiff res- 
pondent disputed the above contentions 
end contended that the right claimed was 
neither reasonable nor ancient, nor there 
was any evidence of continuous use of the 
tand as the burial ground, 


G. The nature of such rights was 
restated in Lakshmidhar Misra v. Ranga- 
jal, 76 Ind App 271 (77-8) = AIR 1950 
PC 56 as follows: 

_ _ “aes eee eee the true legal basis of such 

sights lies in custom. A customary right 
ean exist only in relation to the inhabi- 
“ants cf a district and it cannot be claim- 
ad in respect of the public at large... .., ... 
What the courts have required of a cus- 
“om, if the law is to uphold it as a right, 
LS that it should be immemorial in origin, 
certain and reasonable in nature and 
sontinnous in use,” 


fn Nani Gopal Dutta v. Kshitish Chardra 
Banerjee, AIR 1952 Cal 108, it was ob- 
served that the essentials of a valid cus- 
tom, as have been held, are that the cus- 
tom must be (i) ancient, (ii) invariable 
and certain, (iii) continuous, (iv) peace- 
ably and openly enjoyed and (v) reason- 
able. It is by these tests that the defend- 
ants’ claim for burial of their dead in 
the suit jand has to be tried. 


x. Mr. Mitra contended that the 
findings arrived at by the appellate court 
about the user of the land rejecting the 
defence case was final and binding. A 
finding about the user would be un- 
doubtedly so, but, as was held in the 
above case, 76 Ind App 271 = (AIR 1950 
PC 56) (supra), it is a question. of law 
whether such a custom is to be recognis- 
ed or not although the facts on which the 
question is to be decided cannot be a 
rnatter of appeal beyond the first appel- 
late court. In Mt. Subhani v. Nawab, 
AIR 1341 PC 21 reiterated in Gokal Chand 
v. Parvin Kumari. AIR 1952 SC 231 relied 
on by Mr. Sengupta it was observed that 
in Indian conditions, the English rule 
that “custom: in order that it may be 
legal and binding, must have been -used 
so long that the memory of man runneth 
not to the contrary” was neither appo- 
site nor useful. It was observed at 
page 32, 
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“AN that is necessary to be prcved is 

that the usage has been acted upon in 
practice for such a long period and with 
such invariability as to show that it has, 
by common consent, been submitted to 
as the established governing rule of the 
particular locality.” 
In Nani Gopal’s case, AIR 1952 Cal 108 
(supra) it was held that it was not neces- 
sary to prove that user ran back to a 
time beyond living memory, the true 
rule being that on proof of long user 
antiquity is inferred. In Lakshmeihar’s 
case, 76 Ind App 271 = (AIR 1950 PC 56) 
(supra) it was held that user for g2nera- 
tions, entry in settlement record as sma- 
san since a time earlier than thirty years 
prior to suit, absence of non-abandon- 
ment could establish existence of a 2usto- 
mary right to which law could attach 
legal sanction. In Karan Singh v Dal- 
chand. AIR 1924 All 159, thirty years 
user, acquiesced by the zaminda~ was 
held to establish a customary eas2ment 
of way while in Baba Narayan v. Saboo- 
sa. AIR 1943 PC 111, a right enjoyed for 
fifteen years was found to be insuficient 
to establish a customary right. 


8. The evidence we have here of 
such user is by some defence witresses. 
D.W. 1 stated that his father and grand- 
father were buried there and there are 
old graves, his evidence however was 
disbelieved by the appellate court as he 
was an interested party. D.W. 2(55) 
spoke of seeing the grave yard since 
dawn of his knowledge and saw Bahar 
being buried 25/26 years ago. D.W. 3(72) 
also spoke about pucca graves since 
dawn of his intelligences. D.W. 4 spoke 
of burying his father, mcther, son, wife 
there as also his seeing other persons 
being buried there. In cross-examir ation 
however he said that being young ke re- 
membered nothing about the death of his 
parents. D.W. 5 made a general state- 
ment that the graveyard was in exist- 
ence all along. He saw the writing of 
the plaintiff's kobala but could not say 
why the land was not described as grave- 
yard. D.W. 6, plaintiffs vendor also 
spoke of the existence of a graveyard 
and further stated that the land was not 
described in the kobala as grave yard at 
the request of the plaintiff who gavə- out 
that it should not be s> stated sinc: in 
the C.S. record it is mot described as 
graveyard. 


9. On the above materials, i -ap~ 
pears to me that though there are gave~ 
yards in the land and at times pople 
were buried there. there is no evidence 
of invariable, certain and continuous use 
of the land as the burial ground of Snaik- 
para Muslims. There is no evidence far 
less independent or satisfactory tha: the 
Muslims of the Shaikpara village in sene- 
ral and continuously and from anzienf 
time, as interpreted by judicial decisions, 


Nrimal Kumar v. Chamrabala (S. K. Datta J.) (Prs. 7-10)-[Pr. 1] 
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had been using the land as the grave- 
yard of their dead. This finds support 
from the C.S. record published in 1928 
wherein the land was noz recorjed as 
graveyard and the villagers of Skaikpara 
could not be unaware of such fact. I 
also do not consider that he right claim- 
ed by the defendants is reasonable. There 
is graveyard in the nearby two plots 
Nos. 1901 and 1902 and there is no case or 
evidence that the Muslims of Shaikpara 
are not allowed to bury their deač in the 
said graveyard. As the tests laid down 
for such customary right have not been 
established, the plaintiff is entitled to the 
declarations granted by the appellate 
court. 

10. In the result the appeal fails 
and is dismissed, there being no order for 
costs in this court, 

Arpeal dismissed. 


A 1971 CALCUTTA 407 (V 58 C 88) 
SALIL KUMAR DATTA, J. 
_. Nrimal Kumar Moulik and others, 
Appellants v. Sm. Chamrabala Roy and 
others, Respondents. 
A. F. A. D. No. 439 of 1965, D,- 25-3. 
1971. 
Evidence Act (1872), S. 115 — Where 
2 person prepares a plan to settle a resi- 
dential colony on his land and sells it in 
plots to others on the representation that 
a certain Jand marked as park in the plan 
would be used as such by them, he is 
estopped from claiming the Jand subse- 
quently as his private land. (Paras 7, 8) 
Moreover there is an impliec grant 


-of user of the land as a park in such a 


case. (Para 10) 


Mahindranath Ghosh and Jamini 
Kumar Banerjee, for Appellants: Hari- 
prasanna Mukherji, Bhupendra Kumar 
Panda and Jayindranath Nanda, fer Res- 
pondents. 


JUDGMENT :— This is an apreal by 
defendants Nos. 1 to 11 against a judg- 
ment of concurrence decresing the plain- 
tiffs suit. The suit property is compris- 
ed in C. S. Plot No. 1158, khatian No. 152 
Mouza Noapara, P.S. Barasat. The case 
of the plaintiff is that she is the owner of 
the lands mentioned above. along wi 
other adjacent lands. Her house is on 
the contiguous north of the suit land 
which was an adjunct of her residence. 
Plot No. 1159 is situated cn the west of 
the suit land, also belonging to the plain~ 
tiff. She planned a residential colony 
known as ‘Lakshminarayan colony’ on her 
lands mentioned above and in the plan. 
prepared by her for the purpose she 
loosely described the suit land as a Park, 
though it was never intended tc be a 
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Park in the true sense, The plaintiff had 
the desire to keep this land vacant for 
the purpose of sufficient air and light for 
her own residence and also for accommo- 
dation for ceremonial occasions usually 
held in the presence of Sri Sri Lakshmi- 


narayan Bigraha till then in her house. 


and for other religious occasions. The 
plaintiff constructed pucca pathways run- 
ning the four sides of the suit land. De- 
fendants Nos. 1 to 17 were residents of 
the locality and they were putting for- 
ward false claim of easement, right of 
-user of the suit land for themselves and 
on behalf of the local public: They also 
gave out that they would change the 
character of the land and convert it into 
a playground, place of exercise and to do 
other things calculated to: thwart the ex- 
ercise of the plaintiff’s right of possession. 
thereon. Actuated by that motive, they 
have been wrongfully attempting to dig 
earth, put. goal-posts and such acts were 
resisted by the plaintiff. There were cri- 
minal proceedings in respect of the entire 
C. S. Plot No. 1158 of which the suit land 
was a part. There was an attachment 
order in the said proceedings, but that 
could not be enforced as it was against 
some of the defendants only and accord- 
ingly it became infructuous and proved 
abortive. The plaintiff denied that . the 
defendants had any right of user in the 
suit land, and also denied that sHe made 
at any time any grant or dedication con- 
ferring such right of user or easement in 
favour of the defendants. In fact, some 
of the defendants had given an under- 
taking that if they required the land, they 
would obtain a permission from the 
plaintiff beforehand. The defendants, 


however, attempted to disturb the peace-- 


ful possession of the suit land of the 
plaintiff and accordingly. the plaintiff was 
constrained to file the instant suit praying 
for a declaration that the suit land was 
a private land of the plaintiff and also 
for a permanent injunction restraining 
the defendants from claiming any ease- 
ment right, right of user or any right 
whatsoever in and over the suit land. 
The suit was instituted against the de- 
fendants in a representative capacity as 
selves and for and on behalf of the local 
_ public. Along with the plaint a plan of 
the suit land was attached’ which only 
showed the suit land and the plaintiffs 
house on the north, 


2. The suit was contested by the- 


defendants who filed a joint written state- 
ment. Their case was that the suit land 
was not within the compound of or ad- 
funct to the plaintiff’s house as claimed. 
They denied that the word ‘Park’ was 
written loosely and averred that it was 
written with full knowledge of its import 
and meaning. It was also pointed out 
that the suit land along with other ad- 
coining lands were planned as a colony; 
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known as ‘Lakshminarayan Colony’ by 
the plaintiff -and the lands on the west of 
the suit land were divided into small resi- 
dential plots interspersed with roads and 
the suit land was shown the plan 
which was prepared by the plaintiff as a 
Park. It was further stated that there 
were other lands in the colony which 
were shown in the plan as, personal. The 
d2fendants’ case was that in the plan the 
suit land was shown as a Park which was 
in effect a grant by the plaintiff for user 
by the people of the colony as place for 
walking, playground and holding meet- 
ings as also as place for recreation. The 
defendants were displaced persons and on 
tne basis of representation. that the suit 
land would be kept as'a park as shown in 
tie plan, the defendants purchased and 
took settlement of the colony plots at a 
considerable expense. The defendants 
taereafter have converted the colony -into 
a beautiful township and the colony is 
also served by electricity and the suit 
land was since being used as a place of 
recreation and strolling by local public 
end also as a playground. The plaintiff 
ilegally: attempted to take possession of 
the suit land when the defendants oppos- 
ed and criminal proceedings were started. 

The defendants claimed that the suit land, 

cn the basis of a grant by the plaintiff. 
was a park and the people of the. colony 
bad the right to use the suit land for 
sports, recreations and meetings and the 
plaintiff was estopped from challenging 
the position. 


3. The suit was tried on evidence 
before the learned Munsif and it was 
held on the materials on record that there 
was no grant of easement or user by the 
plaintiff. Further, it was held that at 
the time the easement is alleged to have 
been granted, there was no colony in 
existence, Regarding the defendants’ 
contention that they had acquired a right 
af user or easement by estoppel, it was 
held that no one enjoyed the- suit land 
as a park at the time the settlements or 
sales were made to the defendants as the 
park was not in existence at all and ace 
cordingly, there could be no estoppel in 
the said circumstances. As the conten- 
tions raised on behalf of the defendants . 
were not accepted, the trial court granted 
a decree by giving declaration to the 
Slaintiff that the suit land was her pri- 
yate land and the defendants were also 
 ermanently restrained from claiming any 
2asement or right of user or any right 
whatsoever in the suit land. 


A, An appeal was preferred there- 
from by some of the defendants and the 
lower appellate court proceeded to exa- 
mine whether there had been a grant of 
such right of user to the defendants and 
sther persons of the locality and also 
whether the defendants had acquired a 
right by the doctrine of estoppel. The 
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appellate court was of the opinion that 
the user of the word ‘Park’ in the plan 
was intentional as held by the learned 
Munsif, but there was no evidence to 
show the intention of the plaintiff to 
allcw the people of the colony to use the 
suit. land as a park. There was no reci- 
tal in any of the documerits in favour of 
the defendants that any grant of 
suca easement right or right of user 
was made and accordingly, the lower 
aprellate court held that there was 
no express grant in the circumstances. 
The appellate court also found that there 
could be no easement of necessity or ac- 
quisition of quasi-easement in respect of 
user of the suit land by the defendants as 
claimed. The appellate court also was of 
the opinion that there was no implie 

grant or oral grant in respect thereof by 
the plaintiff. In respect of the claim of 
-acquisition of such right by estoppel by 
representation, it was held that such re- 
presentation must be of existing fact, 
-which was not so in this case, the park 
being non-existent at the time of settle- 
ment or sales. Upon these findings the 
lower appellate court dismissed the ap- 
peal. The present appeal is against the 
saic. decision by the said defendants. 


5. Mr. Manindra Nath Ghose, the 
Tearned Advocate appearing for the ap- 
pellants has contended that the plaintiff 
was barred by the principle of estoppel 
from claiming the suit land as her pri- 
vate land. He drew my attention to the 
plan of the colony which indicated clearly 
that the suit land was shown as a park 
therein and the same plans were attached 
to the sale deeds executed by the plaintiff 
to some of the defendants. There was 
anowher demarcated plot on the other 
side of the suit land which is shown in 
the said plan as personal. If the plaintiff 
warted to retain this land as a private 
Jand it would have been shown as such. 
Mr. Ghose further contended that adja- 
cent plots were sold or settled to the de- 
fendants as residential plots of the colony 
as shown in its plan which included the 
suit land. This plan clearly indicated 
that the said land was bzing and would 
be kept as a park and on the basis of such 
representation the defendants were in- 
duced to purchase or take settlement of 
the plots of the colony fcr valuable con- 
sideration. Accordingly, Mr. Ghose con~ 
fenced that in the circumstances there 
was a grant of user of the suit land by 
the plaintiff and further that the plaintiff 
was estopped from claiming this land as 
. her private land after such grant and re- 
presentation which was acted upon by 
the defendants to their detriment. Mr. 
H. P. Mukherjee, the learned Advocate 
appearing for the plaintiff respondent dis- 
puted 
ted that in none of the sale or settlement 
deecs there was any recital showing that 
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the instant plot was being or to be used 

as a vacant plot for the user of the de- 
fendants and the people of the locality. 
In the absence of such a recital the de- 


fendants were not entitled to claim any 


right of user and there was no misrepre- 
sentation at all or of any existing fact by 
the plaintiff to that effect nor was there 
any evidence of grant by the plaintiff. 

6. There is no dispute that the 
colony was planned by the plaintiff on 
the basis of a plan annexed to the sale 
deeds of colony plots which indicated the 
amenities that would be available in the 
colony and on such basis different plots 
were sold out or settled to the defendants 
for their residential or other purposes. 
It will also be noticed that in none of the 
conveyances or leases any mention is 
made about user of the roads shown in 
the plan by the purchasers, lessees or the 
people of the locality. But nevertheless 
there is no dispute that such lands are 
being used as roads by the defendants and 
the people of the locality without any 
objection from the plaintiff. It could not 
be said that all roads were easements of 
necessity for all plots. Thus even in ab- 
sence of any specific provision in the 
documents, there was a representation 
that such roads shown in the plan would 
be used by the people of the locality 
which obviously implied a grant therefor. 
If this is the position in respect of roads 
which has not been and cannot be disput- 
ed, on the same test it must be held that 
the plaintiff by showing the suit lard as 
a park in the plan at the time of sale or 
settlement of the plots of the colony, also ` 
clearly induced her prospective purchasers 
or lessees that the suit land would re- 
main as such a park and there would be 
grant of user of the land as such park. 
This is certainly a representation made 
by the plaintiff to the defendants induc- 
ing them to purchase or take the plcts. 


7. Estoppel, as is wel known, is 
a rule of evidence which prevents one 
party from denying the existence of a 
fact which.he represented as existing and 
upon which representation another per- 
son has been induced to act to his detri- 
ment, As we have already said that the 
plaintiff undoubtedly was the owner of 
lands of the colony and it is also her case 
that a colony was planned thereon and a 
plan of the colony is also annexed to se- 
veral kobalas Exts. C series in favour of 
the defendants. . There can be no doubt 
that the defendants were induced to pur- 
chase or take on lease the plots on the 
basis of the plan of the colony and if the 
colony showed a park it is also obvious 
that the defendants must have considared 
before taking a plot the amenities that 
would be available in the colony. It is 
not necessary that there must be rezital 
about user of the park in the kobalas or 
in the various settlement deeds of the 
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defendants. We have already said thet 
there is even no provision for user of the 
roads by the people of the locality, but 
even so, the user of such roads has not 
been disputed or obstructed by the plain- 
tiff as she cannot do so. Therefore, mere 
absence of recital in the kobalas about 
user of the park, does not indicate thet 
it was never meant to be a park, though 
it was shown as such by the plaintiff in 
the plan. I am, therefore, of the opinion 
that the plaintiff is berred by estoppel 
from having a declaration from the court 
that the instant land was her private land 
and she could do whatever she likes in 
respect of the suit land and prevent other 
people from entering into the said land, 
if such estoppel is not otherwise barred 
by any law. 

8. The courts below have rightly 
held that there could be no estoppel in 
respect of a fact which did not exist, fcr 
the law of estoppel must relate to an ex- 
isting fact. If that fact is not there, 
mere future promise or pramise to do 
something in some subsequent dete will 
not create any estoppel in favour of tke 
party claiming it. According to the 
courts below as it is found that there wes 
no existing fact, namely, existence of a 
park, there could be no estoppel. Admit- 
tedly, the roads were not in existence at 
that point of time ard therefore, even in 
respect of roads the defendants would 
be estopped from their user on this cor- 
tention. In respect of the park there is 
no denying that the Jand thereof belonged 
to the plaintiff at the material time. It 
may be that it was not so demarcated or 
developed as a park. What was repre- 
sented was in respect of a colony ‘which 
was in process of formation ai about that 
time and the land demarcated was repre- 
sented to be used as a Park. If that was 
the position then there could ke no dis- 
pute that the park even as undeveloped 
land did exist at the time when the sales 
or settlements were made to the defend- 
ants only awaiting demarcation and deve- 
lopments. I, therefore, do not think that 
the courts below were correct in thinking 
that the park as urdeveloped land did 
not exist at that time and therefore, no 
right would accrue. On the other hand, 
the representation was that the roads as 
ishown in the plan would be used as roads. 
So was also the park which was to be 
kept as such in future. I, therefore, in 
disagreement with the courts below hold 
that the plaintiff is barred by estoppel 
from raising the present action. 


; The next point which the courts 
below have considered is whether there 
was any grant of user by the plaintiff to 
the defendants. It is, therefore to be 
seen whether there has been any express 
grant or implied grant of such right by 
the plaintiff to the defendants. I agre2e 
with the findings of the courts below that 
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there has been no express grant of user 
of the suit land by the plaintif But we 
shall have to consider whether there has 
been an implied grant. There is no dispute 
that no document in writing is required 
for grant of user of any land. As I have 
already stated, the plan was the basis of 
the representation which was placed be- 
fore the defendants, the prospective pur- 
chasers or lessees, and in that plan the 
suit land was shown as park. There were 
also roads which are also shown in the 
said plan. It would obviously represent: 
the grant of user of the roads as also 
user of the suit land as a park, even 
though there was no express grant or, 
dedication. As soon as the defendants 
acted on the said representation by pur-| 
chasing or taking lease of the plots for 
consideration the grant implicit in the 
representation came in existence. 








too late for the plaintiff now to tum 
round and say that she never intended to. 
make any grant or dedication for th 
user of the suit land to the defendants 
or the people of the locality. Accord- 
ingly, I hold, in disagreement with the 
courts below, that there was i 


and the people of the locality for user of 
the suit land as a park. 


10, Mr. H. P. Mukherji? has next 
contended that the word ‘Park’ has seve~ 
ral meanings. It is sometimes said to be 
a piece of ground comprising woodland 
and pasture; sometimes it is adjunct to a 
holding used for keeping beasts of chases 
or a tract of land surrounding a mansion 
kept as a pleasure ground. In view of 
the ambiguity of the meaning of ‘park’, 
Mr. Mukherjee contended. there could not 
be a specific or certain grant of user ns 
contended by the defendants. In the 
Chambers’s 20th Century Dictionary (1952 
Edition) ‘park’ has also been defined as 2 
plece of ground for public recreation. In 
considering the terminological meaning of 
park’, we shall have to take the meaning 
which is associated with a township. 
There ‘park’ means a space kept open for 
the public to assemble, to stroll at their 
pleasure and to use it as a place of games 
or recreation. The plaintiff in planning 
the colony also made provision for the 
park in the literal sense in which it fs 
used in case of a park in a township, 
There is, therefore, no uncertainty in the 
meaning of the word ‘park’ in so far as 
the parties to the suit are concerned. 
This contention of Mr. Mukherjee has 
therefore no substance. 


11. In the result, this appeal mus? 
succeed and is allowed with costs, the 
judgments and decrees of the courts he- 
low are set aside and the plaintiffs suit 
is dismissed. 

Appeal allowed, 
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Sm. Indubala Devi, Appellant v. 
itendra Nath Ghose and another, Fes- 
pondents. | 

A. F. A. D. No. 151 of 1967, D/- 3-3- 
1971. l 

(A) Civil P. C. (1908), S. 109 — The 
findings that the agreement was not yiti- 
ated by fraud, misrepresentation and un- 
due influence nor was time the essence 0 
the contract being of fact cannot be chal- 
lenged in second appeal. (Parc 8) 
(B) Civil P. C. (1908), O. 23, R. 3 m: 

Where the plaintiff bona fide pleads bis 
title to suit property and tbe suit is cem- 
promised by a joint petition whereby the 
plaintiff agrees to buy the defendaat’s 
interest in the suit property and in other: 
property adjacent to it, the agreemen- 1s 
a lawful contract for valid consideration. 
Case law referred — (X-Ref.— Contract 
act (1872), S. 24). (Para 11) 

(C) Specific Relief ‘Act (1963), Ss. 16 
and 20 (2) (b) — An agreement in a tiie 
suit, whereby the plaintif agrees to buy 
the defendant’s interest in the sult pra- 
perty, can be specifically enforced by the 
plaintiff under S. 16, even though it em- 
tains no provision for compensation for, 
its breach, as the plaintiff can claim com- 
pensation fer expenses of suit in ‘the 
event of breach. Section 20 (2) (b) cio 
is no bar to specifie performance. 

(Para 12) 


Cases Referred: Chronological Faras 
(1923) AIR 1923 Cal 297 (V_ 160) = 
= 67 Ind Cas 271, Rajendra Kishore 
Choudhury v. Kumud Ban Mahata 6 
1918) AIR 1918 PC 287 (V 5), Jaya- 
wickreme v. Amarasuriva 
(1870) 5 QB 449, Callisher v. Bis- . 
choffsheim 9, 10 
71861) 1861-1 B & S 559 = 30 LJ 
QB 321, Cook v. Wright 
71846) 135 ER 1061 = 2 CB 548, 
Wade v. Simeon : 


_ Jnan Ranjan Ganguly, for Appellant; 
A. D. Mukherjee and Kanan Kr. Ghosh, 
for Respondents. 


JUDGMENT :— This is an appeal oy 
the defendant against a concurrent ce- 
cree for specific performance of a ccn- 
tract. ‘The plaintiffs’ case is that they 
were owners of property of schedule A 
to the plaint in equal shares. Originaly 
one Subodh Chandra Ghosh, father of the 
plaintiff No. 2, had -/8/- share therein aad 
this share was set apart fictitiously 3y 
lease in favour of one Bhajahari to avcid 
any possible claim by co-sharers of Su- 
bodh: the transaction thus was a benamt 
affair, the possession remaining with Su- 
bodh. After his death, the plaintiff No. 2 
acquired his interest by a deed of setthe- 
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ment. The defendant knowing fully the 
real position, purported to acquire the 


‘interest of the said fictitious tenant by 


registered document which also inc_uded 
schedule ‘B’ property which is situace on 
the contiguous south of ‘A’ schadule 
property. The defendant wanted to ex- 
cavate a tank in ‘A’ schedule property 
and the plaintiffs instituted a suit being 
Title Suit No. 150 of 1960 fer declaration 
of their right, title and interest in ‘A’ 
schedule property and for khas pcsses~ 
sion thereof and also for restraining the 
defendant from excavating the tark as 
also from disturbing the possession of the 
plaintiffs. This suit was compromised by 
a joint petition filed in the said proceed- 
ing whereby the parties agreed that the 
defendant would execute a kobala in res~ 
pect of her interest in properties of sche- 
dules A and B on receipt of Rs. 1600/- 
and such document was to be executed 
and registered within one month. There- 
after, as the defendant wanted to resile 
trom the contract, the plaintiffs filled a 
petition under Order 23, Rule 3 for re- 
cording the compromise. The compro- 
mise was recorded by court and the suit 
was disposed on August 31, 1962 and the 
compromise petition was made a pazt of 
the decree. The plaintiffs thereafter put 
the decree in execution, for executicn of 
the sale deed in terms of the compromise. 
The defendant objected to the said exe- 
cution which was allowed and upheld and 
affirmed in appeal. The plaintiffs accord- 
ingly filed the present suit on July 24, 
1964 on depositing the full consideration 
money, praying for the specific perform- 
ance of the contract entered into by the 
parties by the said joint petition. 


A; The swt was contested by the 
defendant who filed a written statement 
ecntending inter alia that the suit was 
barred by limitation, time being the 
essence of the contract, that the alleged 
agreement was ialse and fraudulent, based 
on undue influence and misre>resenta‘ion. 
Further the ‘A’ schedule property was 
legally settled to Bhajahari who after re- 
maining in possession for twelve years, 
thereby also acquiring good title by ad- 
verse possession, sold it to Radha Rani 
Debi who in her turn, while in possession 
thereof, sold the same along with ‘B’ 
schedule property to 
April 4. 1960 for valuable consideration. 
it was further alleged by the defendant 
that she was a purdanasin ledy and put 
her thumb impression on a paper brought 
to her by her husband and son on a plea 
of taking time. There was never agree- 
ment for sale nor was any consideration 
settled. The agreement was thus void 
and illegal. Alternatively it was stated 
that the contract not being complied with 
by the plaintiff within time it was un~ 
enforceable in law. 


the dafendant on ` 
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2. On the above pleadings the 
- parties went to trial before the learned 


Munsif, who on a consideration of the’ 


materials on record, held that the con- 
tract was not void for fraud and undue 
influence nor was time the essence of the 
contract. It was further. found that. the 
plaintiffs established that they were al- 
ways willing and ready to perform their 
part of the contract and the defendant 
‘was not entitled to benefit of Section 16 
of the Specific Relief Act. Further there 
*s no dispute about the 


ingly decreed. 


. 4. An appeal was preferred against 

the said decision and the appellate court, 
‘in agreement with the trial court, held 
that there was no fraud, misrepresenta- 
tion or undue influence in respect of the 
impugned agreement. It was further 
- held that the court in the earlier suit re- 
corded the compromise after considering 
the genuineness of the agreement and 
holding it so. 
could not escape the effect of the decree 
which was final and binding as no appeal 
was taken against the decree. The court 
further observed that there was a con- 
cluded contract for sale of the suit pro- 
perties and the decree as also the agree~ 
ment was binding on the defendant. Fur- 
ther it was held that time was not the 
essence of the contract and the plaintifis 
duly performed their part of the contract, 
‘The appeal was accordingly dismissed, 
The present appeal is against the said 
decision. 


5. Before we proceed to consider 
the merits of the contentions of the par- 
ties, it is necessary to look into the pro- 
ceeding of the earlier suit. The suit was 
fixed for peremptory. hearing on July 26, 
1962. On that day a joint petition writ- 
ten in Bangali signed by the parties was 
filed in court, the English Translation 
whereof is as follows: 


"There has been proposal between the 
plaintiffs and the defendant for amicable 
settlement. The plaintiff will purchase 
the suit property including the lands to 
the contiguous south purchased by the 
defendant within. one month from this 
date on payment of Rs. 1600/-, For doing 
_ that it is necessary to execute the convey~ 
ance. ‘Both parties will have the kobala 
executed within this time. - Accordingly 
the prayer is for fixing a date after one 
month on postponing today. 

On August 20, 1962, the plaintiffs filed a 
petition under Order 23, Rule 3 of Civil 
Procedure Code and it was fixed for 
August 31, 1962 for hearing both sides 
and for orders. It appears that the de~ 
fendant filed an objection and the appli-~ 
cation was taken up for hearing on Au~ 
. gust 31, 1962. On that day the applica- 
tion and objection to it were considered 


identity of ‘B’ . 
schedule property. The suit was accord~ - 


The defendant accordingly © 
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by the court which held that the terms 
were fully settled. The court rejected 
the cbjection of the defendant about the 
southern portion being extraneous to the 
suit, holding that the terms beyond or 
outside the suit would be incorporated in 
the decree and would have force of an 
agreement to be enforced by suit or what- 
ever means as the parties might choose, 
and it could not vitiate the entire sole- 
name. “The court found that there was 


“mo case of fraud and accordingly recorded 


the settlement so far as ‘it related to the 
suit. The application under Order 23, 
Rule 3 was alowed on contest and ` the 
suit was dismissed on. compromise in 
terms of joint petition of July 26, 1962 
which formed part of the decree. 

& Mr. Jnan Ranjan Ganguli, the 
fearned Advocate for the appellants, 
while assailing the judgment under ap~ 
peal, has raised certain new points which 
were not taken in the courts below. His 


‘first contention is that the decree of the 


earlier suit was without jurisdiction ins 
asmtch as it was also in respect of sche- 
dule ‘B’ property which was extraneous 
to the suit. The price agreed to, as alleg- 
ed, was a composite one for properties of 
schedules. A and B together. There was 
and could be no apportionment by the 
cour: in absence of any basis. If decree 
in respect of schedule B failed, it would 
also fail in respect of schedule A in view 
of the uncertainty of consideration and 
thus it became unenforceable in law. Mr. 
Ganguly further contended that the ear- 
lier suit was not decreed but it was dis- 
missed in terms of the petition. There 
was thus no decree as contemplated under 
Section 2, clause (2) of the Cade. The 
defendant in the circumstances had no 
occasion to appeal against the same and 
accordingly the “decree” în the suit could 
not be final and binding on him as held 
by the appellate court in its judgment 
under appeal nor could i operate as res 
fudicata. Reliance was placed on the a 
cisian in Rajendra Kishore Choudhury 
Kumud Ban Mahata, AIR 1923 Cal 297 
fin which it was held that where a decree 
in favour of the defendant contained an 
adverse finding against the defendant, 
such finding would not be res judicata. 


7. Mr. Apurbadhan Mukherjee, 
fhe learned Advocate appearing for the 
respondents has disputed the above con- 
tentions and contended that these conten~ 
tions now raised were not taken in the 
courts below. He submitted that in view 
of the order of the court recording a 
compromise . under Order °23, Rule 3 of 
the Code, such compromise is conclusive 
and binding on the defendant who is not 
entitled in law to challenge the same in 
the present proceeding. He further con~ 
tended that the court in the earlier suig 

id not pass any decree which could be 
executed; it merely recorded an agrees 
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ment as a legal and valid, and its legality 
and validity could not again be subject- 
-matter of an attack. 


8. Even assuming that the conten- 
tion of Mr. Ganguli is correct, in that the 
recording of the settlement of the suit by 
the agreement is neither final nor conclu- 
sive, there can be no doubt that the par- 
ties by the joint petition filed on July 26, 
1962 entered into an agreement which is 
sought to be enforced by the present suit. 
If the said agreement is valid and legal, 
it would be, without doubt, enforceable 
in law, entitling the plaintiffs to its per- 
formance by the defendant. In fact, the 
suit proceeded on that basis and the de- 
fence raised the plea in her written state- 
ment that the agreement was vitiated by 
fraud, misrepresentaticon and undue in- 
fluence and that time of one month was 
ithe essence of the contract. The courts 
below rejected the said contentions, hold- 
ing inter alia that the agreement was not 
vitiated by fraud, misrepresentation and 
undue influence nor was time the essence 
of the contract. These findings have not 
been challenged by Mr. ‘Ganguli, as he 
cannot. such findings being of fact and 
not permissible to be challenged on a 
second appeal. 


9. Mr. Ganguli’s formidable con- 
fention is that the agreement is void for 
being without consideration. He referred 
in support to the following observations 
of Cockburn, C. J. in Callisher v. Bis- 
choffsheim, (1870) 5 QB 449: 

“Everyday a compromise is effected 
on the ground that the party making. it 
has ‘a chance of succeeding in it, and if 
he bona fide believes he has a fair chance 
of success, he has a reasonable ground for 
suing, and his forbearance to sue_ will 
constitute a good ‘consideration. When 
such a person forbears to sue, he gives 
up what he believes to be a right of ac- 
tion, and the other party gets an advan- 
tage and, instead of being annoyed with 
an action, escapes from the vexations 
incident to it: It would be another mat- 
ter if a person made a claim which he 


knew to be unfounded and by a compro- ' 


mise, derived an advantage under it in 
eet case his conduct would be fraudu- 
ent.” x 

In Wade v. Simeon, (1846) 135 ER 1061, 
the plaintif practically admitted by his 
special demurrer to the defendant’s pleas, 
the contention of the latter being that 
the plaintiff had suffered no detriment in 
that he originally had no cause of action. 
Tindal Œ, J. observed: 


“In order to constitute a binding pro- 
mise the plaintiff must show good ‘consi- 
deration something bereficial to the de- 
fendant or detrimental to the plaintiff. 
Detriméntal to the plaintiff it cannot be 
if he has no cause of ection; and benefi- 
cial to the defendant it cannot be ... ses eee 
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On the above principle, Mr. Ganguli has 
contended that in the earlier suit, the 
plaintiffs instituted the earlier suit for 
declaration of their 16 annas title relating 
A schedule property stating that the de- 
fendant had no title as his prececessor- 
in-interest was only a benamdar of the - 
father of the plaintiff No. 2. The defence 
was that the defendant had title to the 
suit land which in effect succeeded as 
would appear from the joint petition 
whereby the plaintiffs agreed to purchase 
the said interest. The plaintiffs having 
admitted the title of the defendant by the 
joint petition, had accordingly no -cause 
of action for the earlier suit which was 
for declaration of their 16 annas title to 
Schedule ‘A’-property end they were 
fully aware of the falsity of their claim. 
The plaintiffs thus neither suffered any 
detriment nor did the defendant derive 
any benefit and the. consideration accord- 
ingly failed. 


10. There can be no dispute re- 
garding the above principles of law enun- 
ciated in the above decisions. In Jaya- . 
wickreme v. Amarasuriya, AIR 1918 PC 
287, the case of Cook v. Wright, (1881) L 
B & S 559 570 was referred in which 
it was decided that even if the defendant 
actually knew that the plaintiffs claim 
which was compromised, was invalid, yet 
the compromise of it would: be enforce- 
able. In the case of Callisher, (1870) 5 
QB 449 (supra), the observations of Black- 
burn, J. quoting from the above case that 
the compromise of a disputed claim made 
bona fide is a good consideration dor a 
promise even though it ultimately appears 
that the claim was wholly unfounded, 
was referred to with epproval in the 
above case by the Privy Council...” 


_ ib In the instant case, the plain- 
tiffs filed the earlier suit pleading their 
absolute title to schedule A property and 
also stating that the defendant had no 
valid claim thereon, as his predecessor- 
in-interest was a benamdar of the father . 
of the plaintiff No. 2. The same case has 
been made in’ the present suit. It is, 
therefore, obvious that the plaintiffs bona 
fide pleaded their title tc the suit pro- 
perty. Nonetheless they thought it pru- 
dent to buy off the interest claimed by 
the defendant, obviously to avaid any 
future complication and trouble. Therein 
there is no inconsistency nor lack of bona 
fides of the claim. In such circumstances, 
the agreement providing for acquisition 
of the defendant's title in the suit pro- 
perty as claimed with another adjacent 
property described in Schedule B appear 


- to me to be lawful contract for valid con- 


sideration. Further the agreement was 
beneficial to the defendant inasmuch as 
he was being paid a value for the trans- 


414 Cal. 


fer of his interest in the property which 
in the event of success of the plaintiffs’ 
suit he would never receive, at least for 
A schedule property. I therefore do not 
thirk that the agreement was without 
consideration and thus void. It will also 
appear that the plaintiffs proceeded with 
the earlier suit with all diligence and the 
case came up for peremptory hearing on 
July 26, 1962 when joint petition was 
filed. In view of the joint petition, while 
tha defendant avoided a decision in the 
suit, the plaintiffs also refrained from pro- 
ceading with the same. Such forbear- 
ance has been accepted in law to be a 
lawful consideration of a contract. I am 
urable to accept the contention of Mr. 
Garguli that the plaintiffs admitted the 
claim of the defendant by the joint peti- 
tion and proceeded on the defendant’s 
title even as regards schedule A property 
and there could thus be no cause of ac- 
tion. On the contrary I hold that the 
plaintiffs had a cause of action of the ear- 
lier suit for declaration of their title to 
A schedule property and merely being a 
party to the joint petition such cause of 
action did not vanish. There is, there~ 
fore, no question of the plaintiffs’ deriv- 
ing any advantage under the agreement 
wien, according to them, their claim was 
not unfounded. l 


12. Mr. Ganguli next contended 
that Section 16 of the Specific Relief Act, 
1063 provides a personal bar to relief in 
clause fa) in that the specific performance 
of the contract cannot be enforced in fa- 
your of person who weuld not be entitled 
to recover compensation for its breach. 
Mr. Ganguli contended that the agree- 
ment did not provide any compensation 
for its breach and accordingly the specific 
performance of the contract claimed in 
the suit should not be granted. This 
argument has no appeal to me as the 
plaintiffs would certainly be entitled to 
compensation against the defendant for 
the expenses thrown out by the plaintiffs 
in. connection with the earlier suit, even 
though there is no provision for compen- 
setion provided in the body of the agree- 
ment in the event of its breach. Mr. Gan- 
guli has also relied on Section 20, sub-sec- 
tion (2), clause fb) that the performance 
of the contract would involve no hardship 
on the plaintiff while it will impose hard- 
ship on the defendant. This argument is 
not understandable inasrauch as the plain- 
tiffs in absence of the performance of the 
agreement by the defendants are being 
illegally deprived of the possession of the 
properties of schedules A and B and their 
usufructs while it has not been suggested 
either in pleadings or jn evidence or even 
in argument that the price of Rs. 1600/~ 
for schedules A and B property deposited 
in court is in any way inadequate. This 
argument, therefore, has also no merits 
and must be rejected, 
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13. As all the contentions on be- 
half of the appellant fail the appeal is 
dismissed. There wil be no order for 
costs in this court. 

Mr. Ganguli prays for leave 
under clause 15 of the Letters Patent, 
but the prayer is refused. 

Appeal dismissed, 
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Serajuddin & Co.. Petitioner v, The 

State of Orissa and others, Respondents. 


Civil Rule No. 2013 (W) of 1967, D/- 
26-2-1971. 


(A) Constitution of India, ‘Art. 226 
(14) (as inserted by Fifteenth Amendment 
1863) — Writ Jurisdiction of High Court 
— After the Fifteenth amendment the 
High Court has jurisdiction to entertain 
writ petition if even a part of the cause 
of action arises within its territorial juris- 
diction notwithstanding the fact that the 
respondents do not reside in, or located 
within its jurisdiction. (Case law dis- 
cussed). (Para 8) 

Thus where the orders as to grant of 
and revocation of a mining lease were 
served within the territorial jurisdiction 
of a High Court and a part of cause of 
action arose within its jurisdiction, that 
Hizh Court would have writ jurisdiction 
with respect to tha order of revocation 
even though the authority revoking the 
lease and the authority communicating re- 
vocation were beyond the jurisdiction of 
the High Court. (Para 8} 


(6) Mineral Concession Rules (1960), 

R. 31 — Revocation of mining lease — It 

cam be effected only after giving the 

grantee of lease a reasonable opportunity 

of showing cause against the preposed 
revocation. (Case law discussed). 

(Para 11) 


_ The revocation being permissible on 
existence of certain facts, such as default 
on the part of the grantee, it calls for 
objective determination and consequent 
opportunity to the grantee to show cause 
against revocation. (Para 11) 


(C) Mineral Concession Rules (19650), 
E. 54 — Remedy against order of Central 
Government in revision — Where the 
order of Central Government in revision 
confirming revocation of lease by the 
State Government was not challenged by 
the grantee of lease, the grantee could 
not challenge the imitial order of revo- 
cation passed by the State Government 
nor the consequential order passed by the 
State Government in terms of the order 
of the Central Government in revision. 
(Case law discussed). (Para 12) 

The order of revocation of lease pass- 
ed by the State Government merges in 
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the order passed in revision by the Cen- 

tral Government. . 

Cases Referred: Chronological 

(1970) AIR 1970 SC 1 (V 57) = 
1970-1 SCR 322 S. R. Abhyankar 
v. K. D. Bapat 12 

(1970) AIR 1970 SC 150 (V 57) = 
1970-1 SCR 457, A. K. Kraipak v. ; 
Union of India LL 

{1970) AIR 1970 SC 1802 (V 57) = 
1971-1 SCJ 256, Mahabir Prasad 
v. State of U. P. 

{1970 AIR 1970 SC 1896 (V 57) = 
(1969) 1 SCC 308, Furtabpur Co. 
Ltd. v. Cane Commissioner of 
Bihar ` 11 

(1970) F. M. A. Nos. 497 and 363 of 
1967, D/- 30-4-1970 (Cal) 9 

(1969) C. R. No. 5957 (W) of 1968, 

D/- 30-9-1969 (Cal). Rohtas Indus- 
tries v. Union of India 9 

(1967) AIR 1967 SC 631 (V 54) = 
1967-1 SCR 732, State of Madras 
v. Madurai Mills Co. Ltd. 14. 

{1967) AIR 1967 SC 964 (V 54) = 
1967-1 SCR 695, Gujarat Pottery . 
Works Pvt. Lid. v. B. P. Sood TE 

1967) AIR 1967 SC 1269 (V 54) = 
1967-2 SCR 625, State of Orissa 
y. Bina Pani Dei LL 

(1967) AIR 1967 SC 1606 (V 54) = 
1967-3 SCR 302, Bhagat Raja v, 


Paras 


Union of India 14 
{1967) 71 Cal WN 592, Samarendra- 
nath Roy v. State of Bengal 9 


(1966) AIR 1966 SC 893 (V 53) = 
1966-2 SCR 553, Ram Swarup v. 
Shikar Chand JI 

{1963) AIR 1963 SC 395 (V 50) = 
(1962) Supp 3 SCR 713, Bachitar 


Singh v. State of Punjab 9A 
(1962) ATR 1962 SC 1513 (V 49) = 

1963-1 SCA 343, Madan Gopal 

Rangia v. Secy. to Govt. of 

Orissa 12, 14 


(1961) 1961-3 All ER 1169 = 1962 
AC ae Macfoy v. United Africa 


Co. Ltd. 

41960) ATR 1960 SC 606 (V 47) = 
(1960) 2 SCR 775, Sivaji Nathu 
Bhai v. Union of India Vy 


R. C. Deb, Bar-at-Law, Dipankar 
Gupta and P. K. Sen, for Petitioner; Nani 
Coomar Chakravarty and Paritosh Mu- 
kharji, for Respondents. 


ORDER:— In this writ petition 
the petitioner, Serajuddin & Co., ¢ firm 
registered under the Indian Partnership 
Act, 1932, disputes the validity of an 
order dated September 22, 1967 pass2d by 
the Secretary, Department of Mining & 
Geology, Government of Orissa. 


2. In order to appreciate the chal- 
lenge and the true nature of the order 
impugned in this writ petition it would 
be necessary to recount in short the facts 
which led to the said order. On Decem- 
ber 3, 1949 the respondent No. 1. State of 


Serajuddin & Co. v. State of Orissa (A. K. Sen J.) 


{Prs. 1-4] Cal. 415 


Orissa, invited application from the peti- 
tioner for grant of a mining lease under 
the Mineral Concession Rules, 1949 (here- 
inafter referred to as the said Rules of 
1949). Such Rules were framed by the 
Central Government in exercise of its 
powers under Section 5 of the Mines & 
Minerals (Regulation & Development) 
Act, 1948 (Act 53 of 1948) (hereinafter 
referred to as the Act of 1948). Both the 
Act and the Rules were subsequently re- 
placed by new ones viz., Mines & Mine- 
rals (Regulation & Development) Act, 
1957 (67 of 1957) and the Mineral Con- 
eession Rules, 1960. 


3. In response to the said applica- 
tion on December 6 1949 the petitioner 
applied for grant of a mining lease in 
respect of 93 and odd acres of land in, 
village Gurda, P.S. Chamakpur, District- 
Keonjhar in the State of Crissa. The 
area on final assessment is found to be 
99 acres but nothing turns on the differ- 
ence in the area, The application of the 
petitioner along with that of others was 
considered by respondent No. 1 and by 
an order dated May 16, 1955 the said res- 
pondent directed granting of the mining 
lease in respect of the said area in favour 
of the petitioner. This grant wes made 
subject to the conditions which the State 
Government would propose to incorpo- 
rate in the lease deed of which the peti- 
tioner would be apprised being accepted 
by him. 

4, In furtherance of the aforesaid 
grant on the very same date the said res- 
pondent offered to deliver possession to 
the petitioner on yearly licence for imme~ 
diate commencement of the work on its 
accepting certain terms and conditions 
set out therein. The petitioner having 
accepted the said offer, the resvondent 
No. 1 on July 27, 1955 directed possession 
of the said land to be made over to the 
petitioner with working permission for a 
year and with a promise to renew the 
permission from year to year till änalisa- 
tion of the lease deed. Such possession 
was actually delivered on August 13, 1955. 
It appears that for three years no steps 
were taken on behalf of the respondent 
No. 1 for execution of a formal mining 
lease In accordance with the provisions of 
the said Rules of 1948 although represen- 
tations therefore were made from time to 
time on behalf of the petitioner, some of 
which had been disclosed in the present 
writ petition as annexure G series. It is 
only on July 26, 1958 that the respondent 
No. 1 sent a draft lease to the petitioner 
for the purpose of executing a formal 
lease. The petitioner on August 22, 1958 
sent back the draft with requisite modi- 
fication to the Collector of Keonjnar for 
the final approval on behalf of the res- 
pondents. It appears that a formal data 
for execution of the document wag there- 
after fixed on behalf of the Collector and 
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the petitioner on more occasion that one 
had the date for execution extended. At 
this stage on October 25, 1958 the peti- 
liorer made a representation to the res- 
pondents suggesting that an additional 


clause be incorporated into the lease deed. 


to safeguard certain rights of the lessee 
brought in by the amended provisions of 
Rule 41 (1) (ii) of the said Rules of 1949. 
It appears that the matter again was lost 
sight of and the Collector even lost the 
requisite file. The petitioner however 


continued to made representations and __ 


send reminders to the respondent No. 1 
or the Collector demanding a decision 
from the respondents on its suggestion to 
incorporate a new clause in the- lease 
deed in consonance with Rule 41 (1) (ii) 
of the said Rules of 1949. In the mean- 
time some dispute also arose between the 
parties over payment of royalties, While, 
according to the respondents, the peti- 
tioner fell heavily into arrears in the 
matter. of payment of royalty, the peti- 
tioner denied the liability. 


5. In the background of the afore- 
said circumstances on April 4, 1962 the 
respondent No, 1 revoked the grant ori- 
ginally made on May i6, 1955 on the 
ground that the petitioner failed to exe- 
cute the lease though called upon to do 
so. The said order was communicated te 
the petitioner by a memo dated April 11. 
1962 issued by the Collector, Keonjhar 
and this memo reads as hereunder. 

“Sub:— Grant of mining lease for 
Menganese Ore over 99 acres in Gurde 
Village. 

Dear Sir, 

You were allowed to execute the 
mining lease referred to above in this 
office letter No. M-1650 dated 20-8-58. 
As you failed to execute the same so long 
Gcvernment has been pleased to revoke 
the order in which the mining lease was 
pranted in your favour. 


You are therefore requested to stop 
werking of the said mine at once on re- 
ceipt of this order and quit possession 


forthwith, 
‘Yours faithfully 
Sd/- N. Das. 
Collector, Keonjhar.” 


Against this order as communicated by 
the Memo dated April 11, 1962 the peti- 
ticner preferred a revision petition under 
Eule 54 of the Mineral Concession Rules, 
1950 which had in the meantime super- 
seded the said Rules of 1949. The Cen- 
fral Government rejected the revision 
petition and affirmed the original order 
cf revocation. This order of the Central 
Government was communicated to the 
petitioner by a memo dated August 6, 
955, 

6. it is not disputed that pending 
revision before the Central Government 
om April 28, 1962 the Collector, Keonjhar 


A. I. R. 


addressed a memo to the petitioner inti- 
mating as follows:— . 

“Ref:— This office memo No. 925 (3) 
a 11-4-62 and No. 934, dated 20-4-62, 

ir, 

In connection with the above, Messrs. 
Serajuddin & Co. are allowed to resume 
wining operation in respect of 99 acres 
(Gurda Block) area until further . 
order ... ze 
On the basis. ‘of the said gider the petix 
tioner continued its mining operation as 
bezore until September 22. 1967 when he 
was served with another order which is 
the subject-matter of challenge in this 
Ta petition This order is set out here- 
under. 


“GOVERNMENT OF ORISSA, 
MINING AND GEOLOGY DEPART- 
MENT : 
No. III (A)M~1/67-5201/MG 
Bhubaneswar, 
the 22-93-67, 
NOTICE 


M/s. Serajuddin & Co., 

Mine Owners and Exporters, 
P-16, Bentinck Street, 
Calcutta-L 


‘Whereas you M/s. Serajuddin & Co., 
were allowed to execute a Mining Lease 
for Manganese Ore over an area of 99 
atres in Gurda area of Keonjhar district; 

Whereas you failed to execute the 
said lease till April, 1962 and the orders 
cf grant were revoked by the State Gov- 
ernment and you were asked to stop 
working of the mines and quit possession 
immediately by the..Ccllector, Keonjhar, 
in his letter No. 924 dated 11-4-62 which 
was received by you in time; 

Whereas you tiled a revision petition 
cn 18-4-62 against the said orders of re- 
vocation passed by the State Government 
end the Central Government in their 
letter No. MV-1 (122)/62, dated 6-8-65 
rejected the same. 

Whereas you are in unauthorised 
possession of the area of 99 acres in Gurda 
end workin 


To, 


g the mines therein without a 
valid lease or order; 

Now, therefore you are hereby direct- 
ed to stop working and quit possession of 
the area within a period of thirty days 
trom the date of receipt of this notice 
failing which action will be taken as 


deemed proper. 

By order of the Governor 
os Sd/- Illegible; 

SECRETARY TO GOVERNMENT.” 
7. „In the writ petition the peti- 
tioner has limited its challenge to the 
aforesaid order dated. September 22, 1967 
and the prayer is also limited to one for 
having the said order set aside by this 
Court by an appropriate writ though in 
the grounds the revocation. has been chal- 
lenged as void in support of the claim in 
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the petition. Neither the order of revo- 
cation dated April 4, 1962 nor the' order 
of the Central Government passed in re~ 
vision as referred to in the memo. dated 
August 6, 1965 is being challenged in this 
writ petition. Mr. Deb appearing on 
behalf of the petitioner in support of this 
writ petition has raised several points 
which I shall have occasion to refer here- 
inafter while I deal with points so raised 
individually. >- 

' 8. The respondents 1 and 2 are 
appearing to contest this Rule. An affi- 
davit was filed on their behalf on Febru~ 
ary 4, 1969. Broad facts set out herein~ 
before are not in dispute between the 
parties though there has been some dis- 
pute as to the true implication or effect 
of some of the orders and or the commu- 
nications referred to hereinbefore. Mr. 
Chakraborty has contested each of the 
points raised by Mr. Deb in support of 
this Rule and has in his turn further 
Taised two objections to the maintainabi- 
- lity of the writ petition as framed. In 
the first place, Mr. Chakraborty has con- 
fended that as all the respondents have 
their offices and are located beyond the 
territorial jurisdiction of this Court, 
this Court has no jurisdiction to 
entertain the present writ petition. Se- 
‘condly Mr, Chakraborty has contended 
that it is not open to the petitioner to 
challenge the consequential order like the 
one impugned in the present petition 
which is nothing but a notice to quit 
when neither the revocation nor the 
order passed in revision affirming the 
same had been challenged. In my view, 
the second objection raised by Mr. Cha~ 
kraborty can properly be gone into while 
considering the merits and accordingly I 
reserve consideration of this objection 
` until I consider the cas2 of the petitioner 
on its merits. 


9. But it would be necessary at 
this stage to dispose of the first prelimi- 
nary objection raised by Mr. Chakra- 
borty. The said objection is founded on 
the decision of D. Basu, J. in the case of 
Samarendra Nath Roy v. State of West 
Bengal, (1967) 71 Cal WN 592. It is no 
doubt true that the said decision amply 
supports the contention raised by Mr. 
Chakraborty but the said decision now 
stands overruled on appeal in FMA 497 
and 363 of 1967 by a Bench decision dated 
30-4-1970. On the interpretation of Arti- 
cle 226 (1A) of the Constitution as put by 
the Court of Appeal if a part of the cause 
of action arises within the jurisdiction of 
this Court, this Court acquires jurisdic- 
tion to issue a writ against the respond- 
ents even though they are not residing 
in or located within the territories over 
which this Court exercises its jurisdiction. 
In other words the initial limitation im- 
posed on the exercise of jurisdiction under 
Article 226 of the Constitution by a High 

497] Cal/27 X G—24 
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Court has been done away with by the 
Fifteenth Amendment of 1963 to the ex- 
tent and in respect of cases where the 
cause of action in part or in whole arises 
within jurisdiction of the said Court. 
Here in the present case it is not disputed] 
by the respondents that all the effective 
orders including the impugned order 
dated September 22, 1967 had been serv- 
ed on the petitioner at its Calcutta address 
at P-16, Bentinck Street, Calcutta-1 and 
on such service a part of the cause of 
action arises within the territorial limits 
of this Court so that by virtue of the 
amendment incorporated by Article 226 
(1A), this Court acquires jurisdiction to 
entertain a writ petition on such a dis- 
pute notwithstanding ths fact: that all 
the respondents are located beyond its 
jurisdiction. The same view was taken 
under the very same circumstances by 
B. C. Mitra, J. in the case of Rohtas In- 
dustries v. Union of India, C. R. No. 5957 
(W) of 1968, D/- 30-9-196¢ (Cal). In this 
view the first objection raised by Mr. 
Chakraborty as to the maintainability of 
the present writ petition is overruled, 


9A. Now I proceed to consider the 
petitioner’s challenge on its merits and 
along therewith the other objection raised 
by Mr. Chakraborty. Mr. Deb has first 
contended that there exists no order of 
revocation apart from the impugned order 
dated September 22, 1967 so that when 
it refers to a revocation by the State 
Government it refers to a non-existent 
order. - Incidentally, Mr. Deb also con- 
tends that if the impugned order itself 
be treated as an order of revocation it is 
ex facie illegal as it was passed ex parte 
without affording any opportunity to the 
petitioner to show cause. I am however 
unable to construe the impugned order 
dated September 22; 1967 to be an order 
of revocation by the State Government 
so that it should be struck down on a ' 
ground as contended for by Mr. Deb. It 
is equally difficult for me to accept the 
contention of Mr. Deb that there exists 
no order of revocation and as such the 
impugned order should be condemned as 
one based on non-existent grounds. I 
cannot ignore the existence of an order 
of revocation dated April 4, 1962 which 
has been disclosed in the supplementary 
affidavit filed on behalf of the respond- 
ents. The existence of such an order was 
also asserted in the original affidavit-in~ 
opposition filed on behalf of the respond- 
ent and reference thereof can be had. 
from the documents disclosed by the peti- 
tioner. Mr. Deb however contends that 
when the said order of revocation itself 
was never served on the petitioner nor 
annexed to the original affidavit-in-oppo- 
sition its existence should be Ignored by 
this Court on the principle that an orde 
which is not communicated or which is 


not disclosed is no order in law. Mr. 
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Deb has drawn my attention to the pro- 
visions of Rule 54 of the Mineral Conces- 
sion Rules, 1960 as also the Standard 
Form N annexed to the said Rules to 
show that it was necessary for the res- 
pondents to communicate the order in 
order to make the order effective in law. 
Reliance is also placed on the observa- 
tions of the Supreme Court in the case o 
Bachitar Singh v. State of Punjab, AIR 
1963 SC 395. In my view the decision 
of the Supreme Court in the case of Ba- 
ehiter Singh cannot be stretched to such 
an extent as to support Mr. Deb’s chal- 
lenge to the order of revocation in the 
present case on the particular facts and 
circumstances thereof. In the said case 
the Supreme Court clearly found that the 
administrative authorities had not come 
to the final decision, no formal order was 
at all drawn up or communicated and is 
is only on such findings the Supreme 
Court came to the conclusion that there 
existed no effective order in law. But in 
the present case it is not disputed by the 
petitioner that he was served with a 
memo dated April 11, 1962 by the Collec- 
tor, Keonijhar informing the petitioner 
that the State Government had revoked 
the grant on the ground that the peti- 
tioner had failed to execute the lease, 
Obviously the petitioner was informed of 
the order passed by the State Govern- 
ment under Rule 31 of the Mineral Con- 
cession Rules, 1960. In the absence of 
any statutory provision laying down any 
particular mode of communication I am 
of the view that there is no reason why a 
communication like the one dated April 
41, 1962 incorporating the substance of 
the order should not be treated as com- 
munication thereof. Mr. Deb also drew 
my attention to the observations of the 
Supreme Court in the case of Mahabir 
Prasad v. State of U. P., AIR 1970 SC 
1302 (paragraph 9 thereof) in contending 
that I should ignore the order as disclos- 
ed in the supplementary affidavit as the 
same was not served earlier at any point 
of. time on the petitioner. It is no doubt 
true that it is always desirable that in 
these cases actual orders should be serv- 
ed on persons grants in whose favour are 
being revoked inasmuch as they have a 
right of revision against the order but I 
am unable to find any authority in the 
decision of the Supreme Court in the 
case of Mahabir Prasad which would en- 
title me to hold that notwithstanding the 
communication dated April 11, 1962 I 
should treat the order of revocation to be 
non-existent. In Mahabir Prasad’s case 
the Supreme Court only rejected an offer 
made by the respondents to disclose cer- 
fain orders which were never disclosed 
fn the proceedings before the High Court 
and which were never served earlier on 
the petitioner. The facts in the present 
ease are widely different, 
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10. Incidentally Mr. Deb suggest- 
eï that even if there had been an order 
of revocation such order should itself be 
Geemed to have been revoked by the 
order dated April 28, 1962. It is not 
tossible to accept this suggestion firstly 
kecause the order dated April 28, 1962 
rever purported to do so nor was it pos- 
sible for the Collector to revoke an order 
passed by the State Government. The 
said order was passed by the Collector 
and it was simply an order suspending 
withholding of working permission which 
ke had earlier directed while communicat- 
ing the revocation order of the State 
Government, Obviously such suspension 
was made in viev of the revision petition 
then pending before the Central Govern- 
ment. In this view the first objection 
raised by Mr. Deb fails and is overruled. 


ii. Mr. Dab next contends that 
even if there exists an order dated April 
4, 1962 revoking the original grant in 
favour of the petitioner such revocation 
having been made without any oppor~ 
tunity to the petitioner to show cause 
rnust be held to be violative of the prin- 
ciples of natural justice and as such is a 
nullity. Accordingly, Mr. Deb contends 
that this Court should ignore the exist~ 
ence of such a void order like the one 
dated April 4, 1962 and set aside the order 
dated September 22, 1967 based on such 
a void order. To support this contention 
Mr. Deb has submitted that the initial 
grant dated May 16, 1955 as read along 
with subsequent orders dated May 16, 
12955 anc July 27, 1955 must be interpret- 
ed to create a lease in favour of the peti- 
tioner. Reference has been made to the 
provisions of Section 2 of the Govern- 
ment Grants Act (Act 15 of 1895) to sup- 
port this submission. Reliance is also 
placed on certain decisions wherein it has 
been laid down that notwithstanding the 
provisions of the Transfer of Property Act 
and the Registration Act such grants 
without registration and without fuifil- 
ment of the requirements of the Transfer 
of Property Act can confer legal title 
‘ypon the grantees. This part of the con- 
sention of Mr. Deb has been contested by 
Mr. Chakraborty on the ground that 
‘inder the provisions of Mines and Mine~ 
“al (Regulation & Development) Act, 1948 
and the Rules framed thereunder and 
varticularly in view of Section 13 of the 
said Act there can be no effective mining 
lease even by the Government withoué 
formal execution of a lease deed as 
snjioinea by the statute and the Rules 
framed thereunder. In my view it is not 
necessary to enter into or decide this 
controversial issue as it is not necessary. 
to find out what was the true nature of 
right, title or interest which accrued as a 
result of such a grant or whether the 
grant amounted to a lease or not. I am 
however in agreement with Mr. Deb tha 
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a grant made under Rule 28 of the Mine- 
ral Concession Rules; 1949 at least con- 
fers a legal right on the grantee to have 
a mining lease executed on his Ar aa aes 
the other obligations. This itself is 
valuable right which grantee loses if “the 
grant is revoked. Reference may ~ be 
made to the decision of the Supreme 
Court in the case of Gujarat Pottery 
Works Private Lid. v, B. P. Sood, AIR 
l1967 SC 964 (para. 7). Such being the 
position revocation necessarily entails 
deprivation of such rights of the grantee, 
Furthermore under Rule 31 of the Mine- 
ral Concession Rules, 1960—in purported 
exercise of which powers the revocation 
had been made—the ravocation could be 
made only on the existence of certain 
facts that Is default on the part of the 
grantee. Therefore an objective determi- 
nation was called for and it was neces- 
sary for the respondents to give reason~ 
able opportunity to the grantee to show 
cause why the grant should not be re- 
voked. This principle, in’my view, is 
now well settled in view of a number of 
decisions by the Supreme Court. Refer- 
ence may be made to the cases of Sivaji i 
Nathu Bhai v. Union of India, (1960) 2 
S a2 s= - ay 1960 SC 608), Purtab- 
Company Cane Commissioner, 
11969) I we 308 (para 16) = (AIR 1970 
SC 1896), A. R. Kraipak v. Union of India, 
‘(ATR 1970 SC 150 and State of Orissa v, 
Bina Pani Dei, AIR 1967 SC 1269. Ad- 
mittedly in the present case the revoca- 
tion was made without giving any oppor- 
tunity to the petitioner to show cause 
why such revocation should not be made. 
On the facts set out hereinbefore this 
Court entertains reasonable doubt ‘as to 
whether the petitioner can be said to be 


really in default which alone could en- 


title the State Government to revoke the 
grant. if power is to be exercised under 
Rule 31 of the. Mineral Concession Rules, 
1960 as done in the present case, This 
being the position on facts the order of 
revocation dated April 4,-1962 must be 
deemed to be violative of principles of 
natural justice and Mr, Deb would ae- 
cordingly ‘be justified in contending that 
such an order should be treated as a 
nullity, Strong reliance has been placed 
by Mr. Deb on the decision of the 
Supreme Court in the case of Ram Swa- 
rup v. Shikar Chand, AIR 1966 SC 893 
(para. 13) and the observations of Lord 
Denning in the case of Macfoy v. United 
ast ee Ltd., (1961) 3 All ER 1169. at 
p 


12. Though Mr. Deb EE in 
his contention that the initial order of 
revocation dated April 4, 1962 as passed 
by the State Government is void, 
the petitioner has a serious impediment 
fin obtaining any relief on the present 
writ petition. That impediment lies in 
„the fact that it is 


pa 
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order passed in revision by the Central 
Government under Rule 54 of the Mine- 
ral Concession Rules, 1960 nor has it 
sought for any relief as against the said 
order. According to Mr. Chakraborty 
this order has become now final and bind- 
ing on the petitioner and furthermore 
when the original order has now merged | 
in this final order the petitioner is not 
entitled to get any relief unless it seeks 
and gets appropriate relief from this’ 
Court setting aside the sgid order of the 
Central Government. In my view, there 
is great substance in this contention of 
Mr. Chakraborty aad the decision of the 
Supreme Court relied on by him truly 
supports this contention. Reference has 
been made to the decision of the Supreme 

ourt in the case of Madan Gopal Rangta 

v. Secy. to the Govt. of Orissa, AIR 1962 
Sc 1513. In that case the petitionər chal- 
lenged an order of the State Government 
rejecting his application for- grant of a 
mining lease as also an order passed by 
the Central Government on reviev7 of the 
said order under Rule 57 of the Mineral 
Concession Rules, 1949. it being a case 
prior -to the Fifteenth Amendment of the 
incorporating Article 226 
(1A), the Orissa High Court took the view 


- that ìt had no jurisdiction to deal with 


the matter as the final order in the case 
had been passed by the Central Govern- 
ment which was located beyond the terri- 
torial jurisdiction of the High Court, 
The matter having gone on appeal to the 
Supreme Court, the-Supreme Court up- 
held the decision of the Orissa High 
Court. In so doing the Supreme Court 


‘held that the Orissa High Cour: could 


not have set aside the order of the State 
Government refusing the mininz lease 
when the said order had merged into the 
order of the Central Government passed 
on review. That such initial. orders 
a into the revisioneI or review 
orders like the appellate orders is re- 
affirmed by the Supreme Court in a still 
later decision in the case of Sankar v, 
Krishna, AIR 1970 SC i, This being the 


‘position I am of the view that the order] : 


of revocation had now merged into the 
order passed by the Central Government 
in revision and when the petitioner is not 
order and is not 
seeking any relief to have the same set 
aside, he cannot challenge the original 
order of revocation or. the consequential 
orders like the one dated September 22, 
1967- which is impugned 'n the present 
writ petition. It may be true that on 
the finding ‘of this Court the order of 
revocation. is void, but it was open to the 
petitioner to contend as stich and to the 
Central Government to hold as such in 
the revision against such an- order. On 
the order of the Central Government this 
plea stands overruled by necessary im- 
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plication and such order is now final and 
binding on the petitioner, 


13. Mr. Deb tried to meet this 
contention of Mr. Chakraborty by first 
contending that the revision was nof 
directed against the order of revocation 
but the same was directed against the 
order dated April 11, 1962 by the Collec- 
tor withholding working permission and 
as such the order passed by the Central 
Government in such revision would not 
stand in the way of the petitioner getting 
appropriate relief in the present writ 
petition. For twofold reasons I am un- 
able to accept this contention of Mr. Deb. 
In the first place on a proper reading of 
the revision petition, a copy whereof has 
been exhibited in the present proceedings, 
I have no manner of doubt that the revi- 
sion was directed not against any order 
withholding working permission but was 
directed against revocation itself which 
was communicated to the petitioner by 
the memo dated April 11, 1962. Secondly 
if we look to the provisions of Rule 54 
of the Mineral Concession Rules, 1960, it 
would appear clear that there could have 


been no revision against an order of the - 


Collector withholding working permission 


in consequence to revocation of a grant. 


Under the said provision revision lies 
against any order. made by the- State 
Government or other authorities in exer- 
cise of powers conferred on it by the Act 
or the Rules.. The order of the Collector, 
if it is read as one merely withholdi 
working permission as suggested by Mr, 
Deb, no revision lies against 
order as it is not one passed by the Col- 
lector in exercise of any power conferred 
by the Act or the Rules. Petitioner was 
also quite aware of this position. and ac- 
cordingly read the communication of the 
Collector not as an order of the Collec- 
tor but as a communication of the revo- 
cation order by the State Government 
and preferred the revision petition ac- 
cordingly. 


14. Mr. Deb next contended that 
there can be no absolute principle laid 
down that in every case the initial order 
should merge in appellate or revisional 
orders, . He tried to distinguish the deci- 
sion of the Supreme Court in the case of 
Madan Gopal Rangta, ATR 1962 SC 1513 
by pointing out that there the review was 
preferred under Rule 57 of the Mineral 
Concession Rules, 1949 and if is only be- 
cause of the provisions of Rule 60 of the 
said Rules that the Supreme Court took 
the view that the initial order refusing 
the grant merged into the review order 
passed by the Central Government. Ac- 
cording to Mr. Deb there being no simi- 
lar provision in the present Mineral Con- 
cession Rules, 1960 like the one as in 
Rule 60 of the Old Rules, this Court 


such an. 
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skould not accept the contention raised 
on behalf of the respondents that there 
had been a complete merger of the order 
of revocation into the order passed by the 
Cantral Government in revision. Reli- 
ance is placed by Mr. Deb on the decision 
o? the Supreme Court in the case of 
Szate of Madras v. Madurai Mills, 

i967 SC 681. I am however unable to 
read the decision of the Supreme Courf 
in the case of Madan Gcpal, AIR 1962 SC 
1513 in the manner suggested by Mr. Deb 
and hold that the Supreme Court proceed- 
ed to hold that there had been a merger 
o2 the order of refusal by the State Gov- 
ernment into the review order passed by 
the Central Government only because of 
the provisions of Rule 60 of the Mineral 
Concession Rules, 1949. As I read the 
said decision in paragraph 6 of the re- 
ports as in the All India Reporter I find 
Supreme Court held that the appellants’ 
application for grant being rejected by 
the State Government a review. was pre- 
ferred before the Central Government 
and when the Central Government re- 
jected the review application the order of 
tae Central Government must be read fo 
mean in effect rejecting the application for 
tae grant by the Central Government too. 
The Supreme Court referred to the pro- 
visions of the Rule 60 only to lend sup- 
rert to their conclusion otherwise arrived 
et that in such cases the initial order 
merges into the revievr order. I may 
gree with Mr. Deb that there may nof 
ke any scope for a too rigid application 
cf this Rule but whether application of 
euch Rule is called for or not is to be 
decided in each case on the statutory 
provisions and on the nature and extent 
cf the powers exercised by the respective 
authorities. In the Madras case relied on 
by Mr. Deb the Supreme Court refused 
to invoke the doctrine of merger as on 
facts the Supreme Court had found that 
that part of the order of the Commercial 
Tax Officer impugned in the proceedings 
heading to the appeal to the Supreme 
Court was not the subject-matter of any 
revision before the Deputy Commissioner 
of Commercial Taxes. But in the present 
case the order passed by the State Gov- 
ernment under Rule 31 of the Mineral 
Concession Rules, 1960 is subject to revi- 
sion by the Central Government under 
Rule 54, therefor. It would therefore 
not be unreasonable to hold that the 
order which is to be passed by the Cen- 
iral Government must prevail over the 
order passed by the State Government, 
If it is to so prevail it would naturally 
call for an application of the principle 
that the order of the State Government? 
merges into the order passed on revision. 
On the facts too there can be no doubt 
that when the petitioner challenged the 
order of revocation -by the State Govern- 
ment in his revision petition before the 
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Central Government and when the Cen- 
tral Government rejected the revision 
petition it must be deemed to have also 
itself Pete the grant. Incidentally, 

had drawn my attention to no- 
ther decision of the Supreme Court in 
the case of Bhagat Raja v. Union of India, 
AIR 1967 SC 1606 where the Supr2me 
Court set aside an order passed in exer- 
cise of powers under Rule 54 of the Mne- 
ral Concession Rules, 1960 which was 
same on its terms as in the present case. 
The said decision might have beer of 
great assistance to Mr. Deb if he had 
challenged the order of the Central Cov- 
ernment but that not having been cone 
I am unable to hold that the said decision 
can be of any help to him. In this view 
the present writ petition should fail on 
the ground that the order of revocazion 
having now merged into the order of the 
Central Government the validity whereof 
is in no way under challenge in this pro- 
ceeding, the petitioner is not entitlec to 
seek any relief in respect of the comse- 
oe order dated September 22, 31967 

ereto, 


15. There is one other difficulty in 
the way of the petitioner getting any re- 
lief from this Court on the present writ 
petition. It is not disputed that the peti- 
tioner’ S original application for grant of 
a mining lease was made and disposed of 
under the provisions of the Mineral Con- 
" cession Rules, 1949. The grant was made 
on December 6, 1949. Under the provi- 
sions of Rule 28A as incorporated in the 
said Rules with effect from February 22, 
1953 if the formal lease is not exectted 
within six months of the order sanction~ 
ing the lease the order stands revoked 
under the provisions of the statutory Fule 
itself. No doubt under the proviso to the 
said Rule the State Government was still 
authorised to execute the formal leas= if 
-it was satisfied that the applicant for the 
lease was not responsible for the de-ay. 
In my view. admittedly the formal lease 
not having been executed within six 
months from the grant or six months from 
the date when the aforesaid provision was 
incorporated into the Rules, the grant 
dated May 16, 1955 stood revoked by the 
operation of law so that the foundatior: of 
the_petitioner’s claim in the present writ 
petition — based as it is on the grani — 
falls through. It is true that in spite of 
such statutory revocation the State Cov- 
ernment was c arrying on corrsepondence 
with the petitioner since £958 for the 
purpose of having a formal lease execut- 
ed but that can be explained because of 
the fact that under the proviso the said 
Government had still the authority to 
execute a formal lease if it was satiscied 
that the delay was not due to the poti- 
tioner, Mr, Deb however is right in his 
contention that such statutory revocation 
is wholly inconsistent with the respond- 
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ent No. l’s exercising powers under 
Rule 31 of the Mineral Concession Rules, 
1960 because, according to him, if the 
grant stood revoked under the law there 
was nothing for the State Government 
to revoke. Mr. Deb has therefore con-« 
tended that this Court must assume that 
the respondent No. 1 treated the grant to 
be one as made under the corresponding 
provision of the Mineral Concession Rules, 
1960. The application for the grant stood 
disposed of by the order dated May 16, 
1958 when the Mineral Concession Rules, 
1960 came into force what remained 
pending was the proceedings for execu- 
tion of the formal deed. So I am unable 
to find any legal sanction tc support this 
contention of Mr. Deb. I, however, agree 
with Mr. Deb that because of the provi- 
sions of Rule 28A of the Mineral Conces- 
sion Rules, 1949 there was no scope for 
the State Government to revoke the 
grant under Rule 31 of the Mineral Con- 
cession Rules, 1960. At best this may be 
taken to be an erroneous act on the parf 
of the State Government, but that con~ 
fers no legal right on the ‘petitioner when 
the grant itself stood revoked- by the 
operation of law. 

In the conclusion I should racord 
that Mr. Deb appearing in support of this 
Rule had tried to challenge the order of 
the State Government revoking the zrant 
on the ground that such revocation was 
not competently made under the Rules 
of Business framed under Article 156 of 
the Constitution but I propose not to deal 
with this point firstly because such a case 
had not been made in the pleadings and 
secondly because it is not necessary to 
decide it inasmuch as if it was open to 

Court to enter into the validity or 
otherwise of the order of the State Gov- 
ernment, if would have held the order fo 
be void on a still more fundamental ob- 
sedi raised by Mr, Deb and uphe_d on 

y findings made hereinbefore to the 
efect that such an order was passed in 
breach. of fundamental principles of 
natural justice. 

On the conclusions as above this writ 
petition fails and the Rule is discharged. 
aia will be no order for costs in this 

e, 

Let the operation of this ‘order be 
stayed for a month, 

Order accordingly. 
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(A) Constitution of India, Art. 133 (1) 
— Leave to appeal to Supreme Court — 
High Court sitting in judgment over deci- 
sion of competent authority (Controller of 
Patents and Designs) 
persona designata — Tis decision comes 
within perview of Art. 133 (1) — (X-Ref. 
— Patents and Designs Act (2 of 1911), 
S. 64). ATR 1968 SC 384, Followed. 5) 

a 


ar 
(B) Constitution of India, ‘Art. 183 (1) 
-— Leave to appeal to Supreme Court — 
For a case to come within the three clau- 
ses of Art. 133 (1) there need not neces- 
sarily be a Court below Hi Court. 
AIR 1963 Cal 433, Followed. (Para 5) 


(C) Constitution of India, Art. 133 (1) 
(c) — Leave to appeal to Supreme Court 
— To entitle a party to a certificate under 
elause (c) of Art. 133 (1) the case must be 
one involving some point of great public 
or private importance — Dismissal of ap- 
plication under Section 64 of Patents and 
Designs Act (2 of 1911) as being barred by 
sub-sec, (5) of that section does not raise 
any question of great public or private 
importance to entitle appellant to a certi- 
ficate under clause (c) — (X-Ref.— Pa- 
tents and Desgins Act, Section 64 (5).) 
(i1980) 28 Ind App 1i (PC), Followed. 

(Paras 4 & 6) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 384 (V 55) = 

1968-1 SCR 372, Collector, Vara- 

nasi v. Gouri Shankar Misra 
1963) AIR 1963 Cal 483 (V 50) = 

67 Cal WN 7438. Farbenifebriken 

Bayer-Aktiengesellschaft v. Joint 

Controller of Patents and Designs 5 
(1958) AIR 1958 SC 947 (V 45), 

Hanskumar Kishanchand v. Union 

of India 5 
(1900) 28 Ind App 11 = ILR 23 All 

227 (PC), Banarsi Prasad v. Kashi 2 

Krishna Narain 4, 
application for a certificate for leave to 
appeal to the Supreme Court against our 
decision, dated 5th January, 1970, in the 
connected appeal No. 112 of 1968. The 
matter relates to proceeding for rectifica- 
tion of the register of patents in respect 
of Patent No. 46368, on an application, 
“led by the present petitioners under Sec- 
tion 64 of the Indian Patents and Designs 
Act. The application was dismissed by 
the Joint Controller of Patents and the 
petitioners appeal against the said deci~ 
Sion was dismissed by us by our above 
judgment. Hence this application for a 
certificate for leave to appeal to the 
Supreme Court. The application has been 
under Art. 133 (1) of the Constitution of 
India. 

Ze The facts, leading to this litiga- 
tion. may be shortly stated as follows: 
The patent in question was granted on 
13th December, 1951. Necessary entry 
was made in the relevant Register, but 
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thereafter, on Srd May, 1957, in a pro= 
ceeding between the parties concerned, 
the patent was revoked by Oak J. of the 
Allahabad High Court. In consequence 
of the said revocation. the relevant patent 
register was amended on 12th November, 
1957. Thereafter, upcn respondent’s ap- 
peal, a Division Bench of the Allahabad 
High Court reversed and set aside Oak 
Js above judgment on 12th January, 
1966. In pursuance of this judgment and 
on production of a certified copy of the 
same before the appropriate authority, 
the necessary entry was made in the 
Patent Register on 25th March, 1966, and 
renewal fees for the patent in question 
for the 9th to 16th year, which had not 
been received in the meantime by the 
patent office on account of the revocation, 
made by Oak J., as noted above, was paid, 
received and accepted on the said date, 
Thereafter, on 18th April, 1966, the pre- 
sent application was made by the appel- 
lants under Section 64 of the above Act 
for rectification of the Patent Register by. 
making a note therein that the above 
patent had ceased by reason inter alia of 
non-payment ot renewal fees in time. It 
is to ba noted here that, in spite of revo-~ 
eation of the patent in question by Oak 
J., as stated hereinbefore, renewal fees 
for the 5th to 8th years were paid and 
accepted by the patent cffice but, when, 
on llth December, 1°69, renewal fees for 
the 9th year was tendered, the patent 
office refused to accept the same and also 
rejected the respondent’s prayer for keep- 
ing the amount in question in suspense 
account. Thereupon, no further pay- 
ment was made until after the Appellate 
Courts judgment, mentioned hereinbe- 
fore, dated the 12th January, 1966, setting 
aside the revocation of the patent in ques- 
tion, and necessary and consequent recti- 
fication of the patent register on 25th 
March, 1966. In the above state of facts, 
the joint controller, by his order dated 
March 19. 1968, dismissed the appellant’s 
application under Section 64 of the above 
Act and the said decision was affirmed 
by us by our judgment and order dated 
5th January, 1970. Against our said deci- 
sion, as stated hereinbefore, the present 
application has been made by the appel- 
ae under Art. 183 (1) of the Constitu- 

on. 

3. Although, in the application, 
reference was made and certificate was 
prayed for under all the three clauses of 
the above Art. 133 (1) of the Constitution 
of India, Mr. Een, arguing for the appel- 
Tants petitioners, ultimately confined his 
arguments only to clause (c) of the said 
Article but he made a strong plea before 
us that the instant case was a fit one for 
a certificate under the said clause. 

4, It is well known that, for en- 
titling the party corcerned to a certifi- 
cate under the said clause (c), the case 
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must be one, involving some point of 
great public importance or great private 
importance, as laid down by the Privy 
Council in Banarsi Prashad v. Kashi 
Krishna Narain, (1900) 28 Ind App 11 (PC). 
‘It is obvious, therefore, that, in order to 
succeed In this. application the petitioners 
must make out that the case before us 
would involve consideration of a point of 
the above description. It is to be seen 
from our decision, against which the in- 
tended appeal to the . Supreme Court is 
sought to be taken, and from the related 
judgment of the learned joint Controller 
of Patents that the appellant’s application 
under Section 64 of the above Act was 
. dismissed primarily on-the ground that if 
was barred under sub-section (5) of the 
said section, which, in its relevant part, 
runs as follows:— no 

= “Nothing In this section shall be 
deemed to empower the Controller (a) to 
rectify the register of patents ... s.. s. ses 
otherwise than for the purpose of correct- 
ing a mistake of fact apparent from a re=« 


ference either to the patent itself or to. 


some order of a competent authority 
made under any other provision of this 


It was the concurrent finding of this 
Court and the Joint Controller. a Patents 
that, in the instant case, no mistake of 
fact, as required under- the above sub- 
section, could be found so as to entitle 
the appellant to succeed in their applica- 
tion under Section 64 of the above Act. 
That finding was made on an examination 
of the relevant. materials on record. Two 
other questions also appear to have been 
; discussed by us and by the Joint Control- 
ler, viz. whether the instant case is one, 
where Section 14 (2) of tbe Patents & 
Designs Act together with its proviso 
would apply, and whether, in a case of 
the present type, Rule 67 of the Patent 


Rules would entitle the Controller to ex- - 


tend or enlarge the time for deposit of 
the renewal fees. 


5. It was argued by Mr, ‘Sen thaf, 
in the facts and circumstances of the in- 
stant case. all the above three questions 
would be sufficient to satisfy the requisite 
test under clause (c) of Article 133. ar a 
the Constitution, as laid down in 

above leading decision of the J in cid 
Committee. On behalf of the respond- 
ents, both Mr. Basak and Mr. Dey con- 
tested the above submission of Mr. Sen. 
Mr. Basak on his part, took further a pre- 
liminary objection that the instant- case 
would not come at all under Art. 133 of 


the Constitution and he relied for this- 


purpose, on the decision . of this Court, 
reported in Farbenfebriken Bayer-Akti- 
engeselischaft v. Joint Controller of Pa- 
tents & Designs, AIR 1953 Cal 433 and 
Hanskumar Kishan Chand v. Union of 
India, AIR 1958 SC 947. It was Mr. 
Basak's submission that im the instant 
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case and cases of the present type, this 
Court, sitting in appeal over the compe- 
tent authority, really acted as a persona 
designata in the light of the above eutho- 
rities and, accordingly, the decision, com- 
plained against, would not come within 
the purview of Art, 133 (it of the Con- 
stitution. In answer to . Basak’s 
above argument, Mr. Sen Grew our at~ 
tention to the recent decision of the 
supreme Court, reported in Collector, 
‘Varanasi v, Gouri Shanker Misra. AIR 
1968 SC 384. Even before our attention 
was drawn to the above authority. of the 
Supreme . Court, we had pointed out to 
Mr. Basak that the idea cf this Court, 
acting as a persona designata, would be 


‘Somewhat abhorrent to fundamental con- 


cepts and opposed. to fundamental prin- 
ciples. We are relieved to find thet the 
same view had been expressed by the 
Supreme Court in their above decision, 
AIR 1968 SC 384, explaining or explaining 
away the earlier decision of the same 
Court, in AIR 1958 SC 947, upon which 


‘the decision of this Court, in "AIR 1963 Cal 


433,-on which the appellants relied, was 
based on the point. In the premises, the 
preliminary objection, raised by Mr. 
Basak, must be overruled. The sam=2 also 
would be the fate of his other submission 
that, for purposes of all clauses of Arti- 
cle 133 (1), there must be a Court below 
this Court and this result will follow 
even from the decision, cited by Mr. Basak 
himself, viz., AIR 1963 Cal 433. We hold, 
therefore, that the instant application of 
the appellants under Art. 183 (1) cf the 
Constitution cannot. be dismissed in 
limine as contended for by Mr. Basak, 


6.. On the merits, however, we are 
inclined to think that the instant case is 
not one, which would satisfy the requi- 
site test for a certificate under clause {où 
of the above Article. We base our con- 
clusion on this point upon the finding, 
concurrently made by ourselves and the 
Joint Controller of Patents, that, in the 
Instant case, there was no mistake of 
fact, apparent from a reference, either to 
the patent itself or to some order of a 
competent. authority, made under any 
other provisions of the relevant Acé, 
Even, on the arguments, made by Mr. Sen, 
for finding out the mistake, if any. one 
has to travel beyond the patent and bea 
yond the order or orders of comretent 
authorities under the Act. In such cir- 
cumstances, the appellant’s application 
under Section 64 would, obviously, be 
barred under sub-section (5) of the said 
section and would not raise any question 
either of great public importance or 
great private importance to entitle the 
appellant to a certificate under clause (c) 
of the above Article. -We are also cf the 
opinion that none of the other two ques~ 
tions, viz., whether Section 14 (2) would 
apply to the case of a revoked patent as 
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distinguished from a ceased patent, as 
contemplated render the statute, so as to 
attract the proviso thereto or whether, 
fin spite of the said proviso, the Control- 
fer’s power of enlargement or extension 
of time under Rule 67 would . be avail- 


able, in appropriate circumstances, to the. 


case of a revoked patent, would be ques- 
tions of such importance as to justify 
grant of certificate under the above clause. 
7. In the above view, we reject 
this alien and refuse the certificate, 
prayed for by the petitioner. In the cir- 
cumstances of case, however, we 
direct the parties to bear their own costs 
in this proceeding. 
AMIYA KUMAR MOOKERSI, 
8. I agree, 
Application rejected. 





AIR 1971 CALCUTTA 424 (V 58 C 92) 
. ` A.K. SINHA, J. 


Bose Manna & Co. Pvt. Ltd.. Peti- 
tioner v. Additional Land Acquisition 
Officer, Howrah and another, Respondent. 


C. R. No, 2431 (W) of 1966, D/- 21-4- 
1971; 


Land Acquisition Act (1894), Ss. 5A 
and 6 —- Where in a proceeding to ac- 
quire for Improvement Trust Plots A and 
B belonging to a person award is made 
for A and acquisition of B is stopped 
pending Improvement Trust’s decision on 
owner’s claim for exemption and large 
compensation in respect of it under S. 23, 
subsequent award in respect of B is valid. 
AYR 1963 SC 151, Dist., AIR 1956 Cal or 
& ‘AIR 1921 Cal "940, Ref. (Para 4 
Cases Referred: Chronol ogical — Paras 
(1963) AIR 1963 SC 151 (V 50) = 

ce Pane oe Somawanti v. 
(1956) AIR 1956 Cal 122 (V 43) = 

60 Cal WN 319, Corporation of 

Calcutta v. Omeda Khatun 3, 4 
ee AIR 1921 Cal 340 (V 8) =! 

48 Cal 892, R. C. Sen v. | 
ree for the Improvement of 
Caleutta 


Amarendranath Gupta, for Petitioner) 
Kashinath Mitra, for the State. 


ORDER:— This is a Rule obtained 
by the petitioner for quashing an Award 
fiven by the Collector for acquisition of 
petitioner’s land under Land Acquisition 
Act 1 of 1894 (referred to herein as the 
Act). The petitioner purchased certain 
Iands including a tank measuring 2.12 
acres at Ichhapore, Howrah and set up a 
factory there. At the instance of the 
Howrah Improvement Trust there was a 
proceeding for acquisition of the peti- 
tioner’s land contained fn C. S. Plots 1296, 
part of 1297 and 1298 for future improve- 


FO/FO/C843/71/GNB/S 


J. _- 


A. E R. 


ment scheme of that locality in Howrah, 
On these plots 1296 contains a tank. The 
petitioner filed claims in respect of all 
these plots and tank and award was given 
in respect of 1297 (part) and 1298 on 
March 26, 1966. Possession of these plots 
was taken on 30th March, 1966 by the 
Collector, 


2. Thereafter, If Is said from a 
notice of 22nd August, 1966, under Sec- 
tion 12 (2) of the Act that another award 
in respect of plot No. 1296 that is a tank, 
was made on August 19, 1966. On 24th 
August, 1966, the representative of res- 
pondent No, 1 came to take possession of 
the tank but the petitioner refused n 
give possession and then on August 2 
1966 by a petition prayed before the Col- 
lector not to take possession on the ground 
that the award so made was illegal. It 
fs the validity of this award which has 
been challenged in the present Rule. 


3. It is argued by Mr. Gupta on 
behalf of the petitioner that there is no 
provision under the Act for piecemeal 
acquisition or two or more awards sepa- 
rately in respect of acquisition covered 
by one notification and declaration under 
the Act. For this purpose he relies on 
ATR 1963 SC 151, Somawanti v. State of 
Punjab; a Bench decision of this Court in 
Corporation of Calcutta v. Omeda Khatun, 
60 Cal WINN 319 = (AIR 1956 Cal 122) and 
also in R. C. Sen v. Trustees for the Im- 
provement of Calcutta, ILR 48 Cal 892 = 
(ATR 1921 Cal 340). I do not think, the 
decision of the Supreme Court in Soma- 
wanti’s case, ATR 1963 SC 151 has any 
application to the facts of the present - 
case, 


4, In the Bench decision of this 
Court in 60 Cal WN 319 = (ATR 1955 Cal 
122) what happened-was on July 29, 1927, 
a declaration under Section 6 of the Act 


‘ was published in respect of 11 Kattahs of 


land with a two-storied building and 
other structures belonging to one Tarab 
Sarang but only in respect of a little 
over 4 kattahs an Award was made on 
Maren 7, 1932 and possession was taken 
by the Corporation of Calcutta. Thereafter, 
between 1932 end 1940 Tarab Ali and 
after his death his heirs made successive 
applications for exemption of the rest of 
the portion of the land and building 
covered by the above declaration but 
their petition was rejected by the Corpo- 
ration. Then in 1949 the Corporation 
requested the Land Acquisition Collector 
to proceed with the acquisition. Chiec- 
tion was taken by the heirs of Tarab Ali 
again which was ultimately rejected by 
fhe State Government. Then they ob- 
tained a Rule from this Court in ee 
jurisdiction challenging the validity of 
such acquisition. It was held following 
the Bench decision of this Court in ILR 
48 Cal 892 = (AIR 1921 Cal 340) that 


1971 


there cannot be any piecemeal acquisi- 
tion in respect of the land'“tas the Act 
refers only to one notice, one proce2ding 
and only one award and made regarding 
one holding and one ownership”. In 
view of the amendment of Sections 5A 
and 6 of the Act by the Land Acquisition 
(Amendment and Validation) Act, 1967 
it is doubtful if the proposition laid down 
can be treated still as good law. Ir any 
case, this decision also lays down that 


“from the very nature of the case 
more than one Award has to be made 
only in two classes of cases namely, (a) 
where land under acquisition belongs to 
different individuals and (b) where the 
acquisition proceeding in respect of the 
declared land (whether under the owner- 
ship of a single or different individuals) 
is held up by circumstances over which 
the Acquiring Authority has no control, 
eg., by an injunction or decision cf a 
Superior Court and that injunction is 
subsequently dissolved ar decision cver- 
ruled”. In my view, the present cas2 is 
covered by class of cases indicated ir the 
second exception, It appears from the 
letter dated April 11, 1966, addressed by 
the Additional Land Acquisition Officer to 
the Chairman, Howrah Improvement 
Trust, that the petitioner made an appli- 
cation for exclusion of the t from ac- 
quisition as it was the main source of 
supply of water for running the factory. 
The A. Officer was of the opinion that 
the tank was exclusively necessary for 
running of the factory but he also indi- 
cated that the petitioner claimed comen- 
sation to the extent of rupees one lakh 
for severance and injurious affection 
under Section 23 of the Act. It was fur- 
ther stated by him that considering the 
above circumstances the preparation of 
an Award for the tank was stopped pend- 
ing final decision of the matter. To this 
there was a reply by the Chief Valuer of 
the Howrah Improvement Trust in which 
he stated that the tank was within the 
scheme and it could not be excluded from 
the acquisition. He, therefore, requested 
to pay fair and reasonable compensation 
accordingly. From these correspondence 
which are not disputed it seems clear ~hat 
the circumstances under which the Award 
in respect of the tank was withheld 
the Land Acquisition Officer were brovght 
about by the petitioner itself and clearly 
the respondents cannot be said to have 
had any control over the circumstances. 
The tank was covered by the same decla- 
ration and the petitioner wanted exclu- 
sion of the tank and then also claimed 
compensation of a large sum for severance 
and injurious affection. The Land Ac- 
quisition Officer had to refer the macter 
to the authorities of the Howrah Improve- 
ment Trust as the lands were intended 
to be acquired for the improvement sche- 
me at the instance of Howrah Improve- 
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ment Trust. This being the position, no 
valid objection can be taken to an Award 
made subsequently in respect of the tank 
when the Improvement Trust could not 
accede to the petitioner’s claim for 2xemp- 
tion of the tank from acquisition. 
my view, a separate Award made in res- 
pect = the disputed tank is valid. - 


5. Accordingly, this Rule is dis- 
area but there will be no order as to 
cos 

6. Let the operation of this order 
be stayed for three weeks from date. 
Rule discharged, 





AIR 1971 CALCUTTA 425 (V 58 C 93) 
SALIL KUMAR DATTA, J. 
Bholanath Chatterjee and another, 


‘Appellants v. Somendra Chandra N andi 


and others, Respondents. 
1971 . A. D. No. 218 of 1964, D/- 15-3- 


(A) Pone and | Rents — West Bengal 
Premises Tenancy Act (12 of 1956), Sec- 
tions 16(2). 13(2), sou and 40(2) (5) and 

. 4 of the Rules — Sub-tenants o did 
not issue notice to landiord about ‘their 
sub-tenancy on the coming into force of 
the Act were not protected when the 
head lessor was being evicted for un-! 
authorised sub-letting. Neither S. 30 (5) 
por S. 40 (2) (b) has the effect of giving 
them such protection from eviction. 

(Paras 7 to 9) 

(B) Houses and Rents — West erase 
Premises | Tenancy Act (12 of 1956), S. 
—- Sub-lesseés in possession under Peed 
lessor who had no authority to` sub-let 
were necessary parties in a proceeding to 
evict unei and for ape sion — 

ba aTa 11) 

Amarendra Mohan Mitra and Arun- 
endra Nath Basu, for Appellants; Amar- 
et N ei Bagchi, for Respondents 

os ; 


JUDGMENT :— This is an appeal 
against a concurrent judgment decreeing 
the plaintiffs’ suit. The facts of the case 
are not in dispute and are as follows: 


2. The plaintiffs instituted a suit 
for recovery of khas possession of the 
suif premises being the entire premises 
comprised in Municipal Holding No. aay 
Ward No. 3; Ranaghat Municipality whi 
was held. by Kumaresh, the deterdunt 
No. 1, as a monthly tenant under the 
plaintiffs. The tenancy was according to 
the Bengali calendar month the rent being 
Rs. 15/- per month. It was stated that 
the defendant No. 1 was a habitual de- 
faulter in payment of rent and he illegally 
assigned, transferred or suk-let the en~ 
tire premises to the other defendants in 
separate portions. The tenancy was deter- 
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mined by a notice with the expiry of 
Poush, 1363 B.S. As the suit premises 
were not vacated, the suit was filed on 
May 25, 1957, on the ground of default 
and sub-letting. 


3. The suit was contested by de- 


fendants Nos. 1 and 2 who filed a joint- 


Written statement. It was stated that 
defendant No. 2 had no interest in the 
property and he was an unnecessary party. 
. AS to the other allegations, it was denied 
that the defendant-No, 1 was a defaulter 
in payment of rent. It was also denied 
that the properties were transferred, as- 
signed or sub-let as alleged. Two other 
written statements were filed by defend- 
ants Nos. 3 and 4 respectively who stated 
that they had been sub-tenants in. the 
suit properties originally under the previ- 


ous tenant Suresh, father of defendants . 


Nos. 1 and 2 and thereafter there was: a 
fresh tenancy granted to defendant No. $ 
and these tenants continued to be in pos 
session of the respective portions of the 
tenanted premises as sub-tenant as before. 
It was further stated that the sub-letting 
was done with the consent and knowledge 
of the plaintifis and as such they were 
entitled to protection against eviction. 

4, It appears that in course of the 
proceeding the written statement filed .on 
behalf of defendant No. 1 was struck out 
in view of non-compliance with the pro- 
vision of Section 17 (1) and (2) of the 
Act. Defendants Nos, 3 and, 4 actually 
- contested the suit, 


“5. lt is _ admitted | fact. ‘that 
defendants Nos. 3 3 and 4 had been in’ the. 


suit premises even prior to the coming 
into force of the West Bengal Premises 
Tenancy Act, 1956. There is also no dis- 
pute that the defendants who are claim- 
fing to be sub-tenants did not give any 
notice under Section 16 (2) as required 
by the Act. The only question, therefore, 
that came up for consideration before the 
courts below was whether in the absence 
of such a ‘notice the defendants Nos, 3 
and 4 would be entitled to protection 
against eviction of the head-lessee, The 
courts below have taken the view- that 
the provisions of the said section are man- 
datory and in the absence of their com~< 
pliance of the defendants Nos. 
were not entitled. to protection ee 
eviction. The suit was accordingly de- 
creed against all defendants and _ affirmed 
on appeal. -The present appeal is by the 
defendants Nos. 3 and 4.. 

6. Mr. Amarendra Mohan Mitra, 
the learned Advocate appearing for the 
appellants before me, has contended that 
the real purpose of the provision of Sec- 
tion 16 (2) of the Act was that the land- 
lords for their future course of action 
should be appraised ofthe position in 
regard to the sub-letting of the premises 

which were in existence at the time the 
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ALR, 
new Act came into force. This purpose, 
according to Mr. Mitra, was achieved by; 
“he fact that the landlords in this case 
‘were aware that the appellants were sub~ 
senants of the specific portions of the suit 
remises, Accordingly, even if no notice 
‘was served on the. landlords under Sec- 
“fon 16 (2) the sub-tenants in the said cir- 
cumstances would be entitled to protec- 
tion as afforded by. Section 13 (2) of the 
Act. Mr. Amarendra Narayan Bagchi, 


the learned Advocate appearing for the 


landlords-respondents has contended that 


' the above provisions are mandatory and 


in the absence. of non-compliance of this 
section, the défendants appellants could 
not claim any protection under the Act, 


7. After considering the. respective 
contention - of the parties I am of the 
opinion that the. provisions of the afore- 
said section are mandatory and must be 
complied -with before the defendants 
could claim any: relief afforded to the 


` sub-tenants under sub-section: (2) of Sec- 
- tion 13 thereof. © 


It will appear that in 
Section 16 (2) of the Act the language is 
that “every sub-tenant to whom the pre- 
mises have been sub-let shall give notice 
to the landlord of such sub-letting i in the 
prescribed manner, within six months of 
the commencement of this Act’’.. It is 
clear from its terms that the provisions 
of the said section are mandatory and a 
sub-tenant would have no protection 
against eviction of his head-lessor under 
the general law except for this provision. 
In view of the nature of the language of 
sub-section (2) of Section 16 and the parti- 
culars prescribed in Rule 4 of the Rules 
under the Act and also of sub-section (2) 
of Section 13 wherein sub-tenants have 
been referred to only as those who have 
given notice of their sub-tenancy . to the 
landlords under the provisions of that 
section, there is no escape from the 
conclusion that the sub-tenants to be 
entitled to protection must be such sub- 
tenants as have given notice as req uired 
in Section 16 {2) and no others. This 
contention of Mr. Mitra on this point, 
accordingly, must be overruled. 

g Mr. Mitra next drew my atten- 
tion to sub-section (5) of Section 30 of the 
Act wherein it has been provided that if 
a sub-tenant fails to give notice as requir~ 


ed ïn sub-section (1) or (2) of Section 16 


or intentionally furnishes information in 
such notice which is false in any material 
particular, he shall be liable to a fine as 
provided in the said Act. According to 
Mr. Mitra that was the only penalty 
which was provided for non-compliance’ 
with the section and no compliance of 
Section 16 (2) would be necessary if the 
landlord had already the knowledge that 
they were sub-tenants. In the instan 
ease it appears that the landlords 
knowledge that the defendants Nos. 3 and 
4 were claiming to be sub-tenants, Sube 
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section (5) of Section 30, in my opinion, 
only provides for penalties of tenarts or 
sub-tenants who fail to comply wita the 
requirement of the provision of the said 
section. It does not create expressly or 
by implication any right in any citcum- 
stances in a sub-tenant who has failed to 
Sive a notice as required in Section 16 (2). 
I am, therefore, not inclined to agree 
with Mr. Mitra that because of the pro- 
vision of sub-section (5) the sub-tenants 
are entitled to protection if the landlord 
has knowledge of their sub-tenancy and 
no notice thereof is given by the sub- 
tenants to the landlords under. Sec. 15 (2), 


9, Mr, Mitra next contended that 
his clients’ rights were protected inder 
Section 40 of the Act. Section 40 (1) of 
the Act says that the West Bengal Pre- 
mises Rent Control (Temporary Provision) 
Act, 1950 is thereby repealed. As we all 
know, this Act came into force on March 
31, 1956. In sub-section (2) (b) th2reof 
it was further provided that notwith- 
standing such repeal any right or privi- 
lege under the said Act and relatirg to 
the period before such repeal may bə in- 
stituted or enforced as if the earlier Act 
had been in force and had not beer. re- 
pealed. On the basis cf the above pro- 
vision Mr. Mitra has conzended that under 
the previous Act his clients had the right 
to be protected even as sub-tenants and 
such right must be deemed to have been 
preserved under the provision of . Sec- 
tion 40 (2) (b) of 1956 Act and couli be 
enforced in law as was sought to be ione 
by the defendants appellants in this zase. 
The contention, apparently attractive, has 
also no force. It will appear that if any 
right had accrued to a sub-tenant relceting 
to a period before such repeal, that r-ght, 
it could be argued, was preserved by the 
said section. But here we are concerned 
with a sub-tenancy which is continuing 
even after the repeal of the earlier Act 
and accordingly the above sub-section 
which protects or preserves a right under 
the earlier Act relating to the period be- 
fore such repeal, can have no applica-ion. 
This is the reason why a time-limit was 
provided for issue of notice under Sec- 
tion 16 (2), originally for a pericd of three 
months, which was later on extended to 
six months by Amending Act XXVITI of 
1956 for protection of the sub-tenants 
who are so even after the repeal. Ac- 
cordingly. it cannot be said that the r.ght 
of a sub-tenant under the earlier Act was 
preserved under the provision of the said 
sub-section. The sub-tenants continuing 
after the period the present Act came =nto 
force, were required in consequence to 
comply with the requirements provicied 
in sub-clause (2) of Section 16 of the Act 
and in the absence of such compliance 
the sub-tenants cannot be held to be sab- 
tenants as would entitle them to any rro- 
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tection under the proviso to sub-sec, RA 
to Section 13 of the Act. 


10. Mr. Mitra next contended that 
the proviso to Section 13 (2) gives pro- 
tection against eviction to ‘such sub-ten- 


ants’ unless any of the grounds mentioned 


in clauses (b) to (e) and (h) apply to them. 
According to him ‘such sub-tenant’ would 
mean a person who has been impleaded 
as such sub-tenant and accordingly the 
appellants should also be held to be en- 
titled to protection. It will, however, 
appear from sub-section (2) to Section 13 
that ‘sub-tenants’ referred to therein in- 
clude only such sub-tenants who have 
fiven notice under Section i6 (2). In the 
subsequent portion in the following pro- 
viso the .words ‘such sub-tenant’ have 
been used and that would necessarily 
mean and refer to such sub-tenamnt who 
has given notices under Section 16 and 
not persons who may have been implead- 
ed as party-defendants or even a3 sub- 
tenants. Accordingly, merely by reason 
of the fact that they have keen mace par- 
ties defendants, they are not entitled to 
claim protection as such sub-tenarts be- 
cause they do not come within the defini- 
tion of sub-tenants’ in the said sub-sec- 
tion (2) of Section 13 and its proviso. 


il. The last contention of Mr, 
Mitra is that if the appellants are not sub- 
tenants in these proceedings, they should 
be let off from these proceedings as being 
unnecessary parties. The plaint discloses 
that these persons have been mada par- 
ties as according to the plaintiffs, they 
have been in possession of portions of the 
premises as illegal assignees, transferees 
or sub-lessees. In a suit for recovery of 
possession it is competent for a plaintiff 
to pray for relief against such persons as 
may be in actual possession of the suit 
premises. There is, therefore, nothing 
illegal in the plaintiffs making these ap- 
pellants parties in this suit as admittedly 
they have been in occupation of pcrtions 
of the same. I. therefore, do not find 
any reason why their names should be! 
struck off from the plaint of this suit as 
they are also necessary parties when the 
relief claimed is one for recovery of pos- 
session. 

12. As all the contentions vaïsed 
on behalf of the appellants fail this ap- 
peal is dismissed. There will, however, 
be no order as to costs in this appeal. 


13. Leave under clause 15 cf the 
Letters Patent is prayed for and is 
granted, 

„14. Let operation of this order re- 
main stayed for a period cf one month 
from this date as prayed for by the learn- 
ed Advocate for the appellants. 

Appeal dismisseti, 


Petree] 
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AIR 1971 CALCUTTA 428 (V 58 C 94) 
ANIL KUMAR SEN, J. 

Chinmoy Das, Petitioner v. University. 
of Calcutta, Respondent. 

Civil Revn. No. 654 (W) of 1969, D/- 
22-1-1971. 

(A) Education — Calcutta University 
Act (2 of 1966), S. 58 (2) — Where a resolu 
tion passed by the Syndicate to amend a 
provision in an Ordinance itself provides 
that the amendment will take effect im- 
mediately its effect is not postponed till 
its publication in Official Gazette at a later 
date — Civil Rule No. 233 (W) of 1969, D/- 
9-7-1969 (Cal) and AIR 1963 SC 395, Dis- 


tinguished. AIR 1951 SC 467 & AIR 1970 
Guj 257, rononen (Paras 8 & 10) 
(B) Education — Calcutta University 


ay (2 of 1966). Ss. 23 (1) (i), 52 and 58 (2) 
& (5) — Syndicate is competent not only 
to replace the First Ordinance made under 
the Act with a new one but also to amend 
(Para 11) 
(C) Education — Calcutta ove 
‘Act (2 of a). Ss. 9(6) and 23 and F 
Ordinance, R. 62 — Though normally hin is 
the Syndicate that should take final deci- 
sion in disciplinary proceedings, Vice- 
Chancellor is not altogether incompetent 
to take a decision by himself. Such a deci- 
sion when it has been ratified by the Syn- 
‘dicate also cannot be set aside on the 
ground of absence of jurisdiction. a 12) 


(Par 

(D) Education — Calcutta University 
Act (2 of 1966), Ss. 9(4) & 22 — Appeal 
against disciplinary action taken by Syn- 
dicate under R. 62 of the First Ordinance 
does not lie before Vice-Chancellor since 
he is part of the Syndicate under a 226 iñ 

ara 


) Education — Calcutta T 


: (E 

‘Act (2 of 1966), First Ordinance, R. 62(4)— 
The Sub-Committee and the Board of Dis- 
cipline are quasi-judicial bodies and penal- 
ty recommended must be on the basis of 
reasoned findings recorded by them. ‘AIR 
1962 SC 1110 & AIR 1970 SC 1039 & AIR 
1953 Cal 212 & AIR 1967 SC 1606 & ‘AIR 


1970 SC 1302, Followed. 
671 & AIR 1969 SC 414, Distinguished. 
(Paras 16 to 18) 
Cases Referred: Chronological — Paras 
(1970) ATR 1970 SC 1039 (V 57) = 
(1970) 3 ears 266, Board of High : 
chool and Intermediate Educa- 
tion U. P. v. Chittra C7 
(1970) AIR 1970 SC 1302 (V 57) = . 
(1971) 1 SCJ 256, Mahabir Prasad 
v. State of U. P. E8 
0970) AIR 1970 Guj 257 (V 57) = : 
oe on IC 1595, Mul Chand v. | 


Union of India 
11969) ‘ATR 1969 SC. 434 (V 56) = 
1969 Cri LJ 663, Som Datt Datta | 
vy. Union of India Le 
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A. LR. 


at ATR 1969 SC 1167 (V 56) = 
ue 69) 3 SCR 976, Swarnalata v. 


endra 
üa “Civil Rule No. 233 (W) of 
1969, D/- 9-7-1969 (Cal), Ashok 
Kumar Sen Gupta v. University _ 
of Calcutta 8 
(1967) AIR 1967 SC 1606 (V 54) = 
(1967) 3 SCR 302, Bhagat Raja v, 
Union of India ts 
(1966) AIR 1966 SC 671 (V 53) = 
(1966) 1 SCR 466, Madhya Pra- 
desh Industries Ltd. v, Union of 


ia 
(1965) ATR 1965 SC 1222 (V 52) 
(1965) 1 SCR €78, Govind Rao 
State of Madhya Pradesh 18 
(1968) ATR 1963 SC 395 (V 50) = 
gee) ie 3 SCR 713, enue 
State of Punja 10 
Geen AR 1962 SC 1110 wv 49) = 
.(1962) Supp 3 SCR 36, Board of 
High School and Intermediate 
Education v. Ghanshyam X7 
(1961) AIR 1961 SC 1669 3 (V 48) = 
(1962) 2 SCR 339, Harinagar n Aa l 
Mill Ltd. v. S. S. Jhunjhunwala 18 
{1953) AIR 1953 Cal 212 (V 40) = 
$ al WN eh B. C, Das Gupta 
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ORDER :— The petitioner in this 
writ petition, Chinmoy Das appeared af 
the B.Sc. (Part 1) Examination of the 
Calcutta University held. in May, 1968. 
He was appearing with Honours in Geo- 
logy. Shri Souren Sen, Head of the 
Department of Geology, University of 
Calcutta, was appointed Examiner in res~ 
pect of T Geology Honours First Paper. 
The said Shri Sen while examining the 
Geology Honours First Paper of different 
candidates apprshended that the peti- 
tioner having Roll No. Cal H 1021 Phad 
answered three questions and a part of 
the fourth in consultation with another 
candidate Baidyanath Raha bearing Roll 
No, Cal H 1022. He was further of the 
opinion that in respect of the three ques- ` 
tions and a part of the fourth the afore- ` 
said two candidates had copied from each 
other, . Accordingly Shri Sen submitted a 
report on July 2, 1968. 

On the basis of this report the 
result of the retitioner as also that of 
Baidyanath Raka was withheld being Te- 
ported against’ and the matter was refer- 
red to the Board of Discipline constituted 
by the University. 

3. On November 25, 1968 the 
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' Secretary of the Board of Discipline Shri 
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A. C, Banerjee issued a show cause memo 
on the petitioner asking him to skow 
cause ahd appear before the sub-commit- 
tee of the Board of Discipline which 
would investigate into the matter on 
November 30, 1968. The charge leveled 
against the petitioner was “that you mttu- 
ally copied answers from each oth=2r’s 
answer script (Roll Cal H 1021 & Boll 
Cal H 1022) while appearing in Geology 
Honours”. The sub-committee of the 
Board of Discipline consisted of (1) Prin- 
cipal K. C. Choudhury, (2) Principal 
Meera Duttagupta and (3) Professor P, C, 
Bhattacharjee. 


4. The petitioner appeared betore 
the Sub-Committee on November 30, 
1968, Although there is some dispute 
between the parties as to the manner in 
which the proceeding was conducted by 
the Sub-Committee it is not disputed that 
the petitioner denied the charges. 


5. On December 7, 1968 the Sab- 
Committee submitted a report reccm~ 
mending cancellation of petitioners exa- 
. mination for the year 1968. At the seme 
time the Sub-Committee exonerated 
Baidyanath Raha (Roll Cal H 1022) of 
the charges. On December 10. 1368 
Secretary Shri A, C, Banerjee issued a 
memo intimating an order purported to 
be that of the Vice-Chancellor cancelling 
the B.Sc. Part I Examination of the pəti- 
tioner for the year 1968. Tt is the vali- 
dity of this order which is the subject- 
matter of challenge in this writ petition. 


himself had passed the order instead of 
the Syndicate. He made a representat.on 
to the University Authorities and _ then 
moved the aforesaid writ petition in this 
Court on March 26, 1969 and obtained che 
above Rule, By virtue of an interim 


order the petitioner also appeared in che . 


B.Sc. Part II examination of the Calcutta 
University for the year 1969 but -he 
result thereof had been withheld under 
the orders of this Court pending decison 
in this Rule, 


 % Appearing in support of this 
Rule Mr. Nani Coomar Chakraborty kas 
raised several points which I-shall heve 
occasion to refer hereinafter while corsi- 
dering the claim of the petitioner on ihe 
merits of the present application. ‘The 
respondents are appearing to contest tis 
Rule. Originally two affidavits, one by. 
the Registrar and the other by Shri P, C, 
Bhattacharjee, one of the members of fhe 
Sub-Committee of the Board of Disccp- 
line were filed. Subsequently two more 
affidavits, one by the Vice-Chancel_or 
himself and the other by Shri A. C, 
Banerjee have been filed, The petitioner 


‘imposed. 


-Rules as amended 


place, Mr. Chakraborty has 
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in his turn has filed affidavits in reply 
thereto, 

8 . A disciplinary proceeding like 
the present one as against the petitioner 
is to be dealt with on the recommenda- 
tions of a Board of Disciplire constituted 
under Rule 60 of the First Ordinance 
framed under Section 58 (2: of the Cal- 
cutta University Act, 1966 (West Bangal 
Act 2 of 1966) (hereinafter referred to as 
the said Act). Rule 62 of the said Ordi- 
nance lays down the manner in which 
the matter is to be dealt with. Aczord« 
ing to Mr. Chakraborty, the decision is to 
be taken by the Board of Discipline at a 
meeting and it was therefore necessary 
that the Board itself should have heard 
the petitioner before any inal decision 
was taken; but that has nct been done 
in the present case. Reliance is placed 
by Mr. Chakraborty on the decision of 
B. C. Mitra, J., D/- 9-7-1969 in Civil Rule 
No. 233 (W) of 1969 (Cal), (Ashok Kumar 
Sen Gupta v. University of Calcutta. By . 
the said judgment B. C., Mitra, J. set 
aside similar decisions in respect of the 
B.Sc. Part H Examination of the Univer- 
sity of Calcutta for the year 1968. This 
contention of Mr. Chakraborty would 
have been well founded on the provisions 
of Rule 62 as it stood prior to its amend- 
ment by the Syndicate on November 8, 
1968. Under Rule 62 (5) previously all 
matters had to be decided by the Eoard 
of Discipline at a meeting. But after the 
amendment dated 8-11-68 it is the deci 
Sion of the Sub-Committee which becomes 
effective subject to the confirmation by 
the Board of Discipline whose decision 
in its turn will be subject to confirmation 
by the Syndicate. Under the scherre of 
Rule 62 after the aforesaid amendment 
the delinquent candidate is to be inform- 
ed of the charges and is to be asked’ to 
appear either before the Board or before 
the Sub-Committee; the Board or the 
Sub-Committee as the case may be shall 
enquire into the matter and if it holds 
the charges to have been proved it shall 
recommend the appropriate renalty to be 
ey appearing on behalf 
of the respondents has contended that as 
the amendment came into effect on Noy- 


- ember 8, 1968 that is prior to the initia. 


tion of the disputed disciplinary proceed- 
ings it is to be governed by the provision 
of Rule 62 as amended and as such if - 
has been rightly disposed of by the Sub- 
Committee there being no necessity for 
the Board of Discipline itself to hear the 
same, According to Mr. Dey the dec’sion 
of B, C. Mitra, J. is not based on the 
ut is ons based on 
the earlier Rules. 


9. Mr. Chakraborty, however, for 
more reasons than one has contended that 
the amendment dated November 8, 1968 
can have no application. In the first 

contended 
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that this amendment could have no effect 
prior to January 2, 1969 when for the 
first time the amendment was published 
in the official gazette. Secondly, Mr. 
Chakraborty has contended that the Syn- 
dicate had no authority in law to amend 
the First Ordinance framed by the First 
Vice-Chancellor under Section 58 (2) of 
the said Act. I shall consider both these 
objections raised by Mr. Chakraborty. 


10, Under Section 23 (1) (i) read 
with Section 52 of the said Act the Syn- 
dicate is to make ordinances except of 
course the First Ordinance framed under 
Section 58 (2) thereof. Section 52 (2) 
provides that an Ordinance made by the 
Syndicate is to come into force from such 
date as the Syndicate may determine. 
Now in the present case the resolution of 
the Syndicate adopting the amendment to 
the First Ordinance itself provides that 
the amendment is to take immediate 
effect and is not to await the date of its 
publication. But Mr. Chakraborty relies 
on the decision of the Supreme Court in 
the case of Bachhittar Singh v. State of 
Punjab, AIR 1963 SC 395 to contend that 
the amendment can have no effect from 
any date prior to its publication in the 
official gazette. In my view, however, 
the said decision cannot be an authority, 
for the proposition contended for by Mr, 
Chakraborty. In that case the Supreme 
Court only held that an administrative 
decision does not become final unless it 
is communicated as prior thereto it re- 
mains provisional and open to alteration. 
These principles, by their very nature, 
can have no bearing on the question as 
to when a statutory rule or regulation 
comes into effect. In such cases, the 
statute itself should prevail and if the 
statute provides the manner or the time 
for the application of the rules or regu- 
lations made thereunder, they should be 
brought into effect exactly in the manner 
provided unless of course the said provi- 
sion is void or ultra vires. To hold it 
otherwise is to override the statute. In 
the case of Harla v. State of Rajasthan, 
ATR 1951 SC 467 the Supreme Court no 
doubt held that it would be against the 
principles of natural justice to punish or 
penalise the subject under bye-laws of 
which they could or even with the exer- 
cise of reasonable diligence have acquir- 
ed any knowledge in the absence of their 
publication. But even then the Supreme 
Court made a specific reservation by sub- 
jecting the principles to an exception “in 
the absence of any special law or custom”, 
So that if the law itself provides other- 
wise the effect of a statutory rule or 
regulation need not await its formal pub- 
lication. A Bench decision of the Guja- 
rat High Court went further in holding 
that rules framed under Article 309 of 
the Constitution need not wait till its 
publication for having its effect in the 
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ALR. 
case of Mulchand v. Union of India, AIR 
1970 Guj 257. Furthermore, it is not 
known as to whether. these amending 
provisions were otherwise promulgated 
or published or not. Mr. Chakraborty: 
has built up his argument in this respect 
only on the basis thet when the amend- 
ment was published in the official gazette 
on January 2, 1969 it can have no prior 
effect. On considerations as aforesaid I 
must overrule this part of Mr. Chakra- 
borty’s contention and I hold that the 
amending provisions did come into effect 
on November 8, 1963. 


1k. The second part of Mr, Cha- 
kraborty’s objection is that the amend- 
ment itself is ultra vires the powers of 
the Syndicate. Reference is made to 
section 58 (2) and (5) of the said Act and 
it is contended that vrhen the First Ordi- 
mance was framed by the First Vice- 
Chancellor and when such Ordinance is 
to remain in effect until new ordinances 
are made under the provisions of the 
Act, the first ordinance can be replaced 
by a new ordinance framed by the Syn- 
dicate but it cannot b2 amended: the Syn- 
dicate though authorised to make a new 
ordinance is not authorised to amend the 
First Ordinance itself. Looking at the 
substance I am, however, unable to find 
any merit in this contention of Mr. Cha- 
kraborty, If the Syrdicate has authority 
to make a new ordinance superseding the 
First Ordinance itself why should it have 
no authority to amend the First Ordi- 
nance: to amend is to adopt the existing 
set of rules subject to the alterations 
made, When it is conceded that the 
Syndicate has due authority to frame a 
new Ordinance incorporating therein the 
provisions of the existing first Ordinance 
subject to the intended amendments, I 
am of the velw that by the impugned 
amendment the Syndicate has done preci-+’ 
sely the same thing end it cannot be said 
to have acted beyond its powers. That 
apart, in my view, there is substance in 


. the contention of Mr. Dey that under the 


provisions of Section 23 (1) (i) read with 
Section 52 the Syndicate is authorised to 
amend an ordinance which because of the 
definition clause includes the first ordi- 
nance. In this view this part of Mr. 
Chakraborty’s contention must also be 
overruled. 


12. Mr. Chakraborty has next 
contended that the Vice-Chancellor could 
not have passed the penalty order of can- 
cellation of the examination. Such order 
should have been passed by the Syndi- 
cate. And in any event Mr. Chakra- 
borty contends that when the Vice-Chan~- 
cellor is the appellate authority he hav- 
ing acted as the disciplinary authority, has 
frustrated the petitioner’s right of appeal. 
It is not disputed by Mr. Dey appearing 
for the University Authorities that under 
Section 23 of the said Act read with 
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Rule 62 of the First Ordinance, Syndicate 
fis the final authority in the matter of 
taking decision in disciplinary proceedings 
of the present nature. Reliance however, 
is placed on Section 9 (6) of the said Act 
by Mr. Dey in contending that although 
Syndicate is normally the competent 
authority to take the final decision, the 
Vice-Chancellor is not wholly incompe- 
tent in law. According to Mr. Dey under 
Section 9 (6) the Vice-Chancellor can also 
exercise the powers to be normally, 
exercised by the Syndicate subject to a 
reference being made to the Syndicate, 
In paragraphs 17 and 23 of the affidavit- 
in-opposition filed by the Registrar on 
August 4, 1969 it is claimed that the final 
order was passed by the Vice-Chancellor 
in exercise of his emergency powers as 
at the relevant date the Syndicate itself 
was not constituted. The matter, low- 
ever, having been referred to the Syndi~ 
cate, was subsequently approved by the 
said authority on December 27, 1968, 
The grounds of emergency pleaded in 
these two paragraphs are obviously erro~ 
neous and self-contradictory because the 
Syndicate was constituted as early as on 
September 20, 1968. This error was 
sought to be rectified by an affidavit filed 
by Shri A.. C. Banerjee on December 21, 
1970. In paragraph 3 of this affidavit it 
has been stated that the reason for the 
emergency, as set out in paragraphs 17 
and 23 of the affidavit of the Registrar is 
erroneous, the error being the result of 
an oversight: in this affidavit it has fur- 
ther been pleaded that reason for the 
emergency is in the fact that the subject- 
matter is an examination which requires 
prompt action. A similar stand is taken 
by the Vice-Chancellor himself in para~ 
graph 4 of his affidavit sworn on Decem- 
ber 21, 1970.. On the provisions of the 
statute I am unable to accept the conten~ 
tion of Mr. Chakraborty that it was 
wholly beyond the powers of the Vice. 
Chancellor to take any decision in such a 
matter and as such the impugned order 
should be struck down as en ultra vires 
.yact on his part. But nonetheless I can- 
not but observe that when the matter 
had been left by the statute or the statu- 
tory regulation to the collective decision 
of all the members of the Syndicate it- 
self of which the Vice-Chancellor is one, 
it is normally desirable that unless it is 


otherwise impossible or impracticable the - 


Syndicate itself should take the decision, 
In the present case nothing has been dis- 
closed by the respondents in their affi- 
davit to show why it was not possible 
for the Syndicate to take the decision. 
Even the reasons pleaded are found to be 
lacking in seriousness and the -reasons 
originally pleaded has subsequently been 
admitted to be erroneous. [ am unable 
to appreciate how, unless the authorities 


were really supplementing grounds to 
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justify their original action, such error 
could come in. It should be noted that 
in the order itself nothing has been tech- 
ed to indicate that the impugned order 
was being passed by the Vice-Chan-ellor 
in exercise of his emergency powers, 
Even in the affidavits filed on December 
21, 1970 the reason pleaded is that the 
matter being concerned with examiration 
prompt action was required. When the 
Statute or the statutory regulation en- 
trusted such a matter to the Syncicate 
it was known to the law makers that the 
matter would concern an examirstion 
which would require a prcmpt action, 
but nonetheless it was entrusted to the 
Syndicate and not to the Vice-Chancellor 
alone. I may agree with Mr. Dey that 
there may on the facts or circumstances 
of a particular case arise an occasion for 
taking such a decision by the Vice-Chan~ 
cellor in exercise of his emergency 
powers but that must always be the ex- 
ception and not the rule, However when 
the Syndicate itself had subsequently ap- 
proved the decision on December 27, 1968 
and when on. my finding there was no 
lack of inherent jurisdiction in the Vice- 
Chancellor to make such an arder I would 
not set aside the impugned decision as 
One taken without jurisdiction. 


o B The other relative objection of 
Mr. Chakraborty is based on Section 3 (4) 
of the said Act. It is claimed by Mr, 
Chakraborty that under Section 9 (£ an 
appeal lay to the Vice-Chancellor against 
the decision of the Syndicate but the 
‘Vice-Chancellor himself having acted as 
a disciplinary authority he has frustrated 
the appeal. Section 9 (4) of the said Act 
by itself does not provide that an appeal 
should lie to the Vice-Chancellor against 
the decision taken by the Board of Dis- 
cipline or the Syndicate under Ruls 62 
of the First Ordinance. The said section 
only provides that the Vice-Chancellor 
shall decide and dispose of all appea.s in 
disciplinary matters not provided for in 
Section 35, In my view, this prov-sion 
cannot be interpreted to include any dis- 
ciplinary action taken by the Synd. cate 
in such matters as in the present -case 
because under Section 22 the Synd:-cate 
consists of the Vice-Chancellor and the 
other members specified therein. There- 
fore- when the original decision is taken 
by the Vice-Chancellor himself along 
with other members it was n2=ver intand~ 
ed by the legislature that the Vice-~Caan- 
cellor sitting alone would set aside the 
decision of the Syndicate In my ~iew 
the disciplinary matters referred to in 
Section 9 (4) cannot be interpreted to 
include any disciplinary action which is 
to be taken under the statute or the sta- 
tutory rules by the Syndicate. Further- 
more whether the order is pessed by tha 
Vice-Chancellor or the Syndicate the 
Vice-Chancellor would be a party to the 
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decision in either event, so this objection 
of Mr. Chakraborty cannot be said to be 
the creation of Vice-Chancellor by exer- 
cise of his emergency powers. this 
view the second objection taken by Mr. 
Chakraborty must fail and is overruled. 
(In Paragraph 14 the order rejects 
as baseless petitioner’s contention _ that 
the Vice-Chancellor had imposed the 
penalty without due application of his 
mind. In Para. 15 it rejects the conten- 
tion that petitioner was not given reason- 
able opportunity. It then proceeds:) 


16. The last point raised by Mr. 


Chakraborty raises a fundamental ques- 


tion as to whether the disciplinary au- 
thority namely the Sub-Committee or the 
Board of Discipline could recommend a 
penalty without recording any formal 
finding on the charges levelled against 
the petitioner or assigning any reason and 
whether the University Authorities could 
impose a penalty on such a recommenda- 
tion. According to Mr. Chakraborty, al- 


though ‘the petitioner owas charged 
with a gross misconduct of mutual- 


Iy copying from each other’s answer 
script along with another candidate 
namely Baidyanath Raha there is nothing 
on record except the recommendation of 
the Sub-Committee that the petitioner's 
examination be cancelled and that the 
other candidate be exonerated from the 
charge; there is no finding even recorded 
against the petitioner that he is guilty of 
the charges framed against him far less 
any reason as to why the petitioner 
should be penalised while the other is to 
be exonerated. Mr. Chakraborty con- 
fends that the Sub-Committee and the 
Board of Discipline exercises judicial 
powers in such matters and before any 
penalty could be imposed or. recommend~ 
ed it was necessary for the said authorities 
to make a judicial determination of the 
charges. According to Mr. Chakraborty, 
judicial determination required the said 
authorities not only to arrive at a specific 
finding on the charges but also to assign 
reasons therefor. In the absence of either 
the decision and the penalty on the basis 
thereof cannot be supported. Mr. Dey 
appearing on behalf of the respondents 
could not controvert the position that the 
report of the Sub-Committee does nof 
contain any express finding or reason 
therefor. 1 
the provisions of Rule 62 (4) which pro- 
vides that if the Board or the Sub-Com- 
mittee holds the charges to have been 
proved it may recommend cancellation of 
the examination or any other penalty as 
if may deem fit. Relying on provi- 
sion Mr. Dey contends that when the 
Sub-Committee recommended cancellation 
of the petitioner’s examination it must be 
presumed that the Sub-Committee holds 
the charges against the petitioner to have 
been proved. Secondly Mr. Dev has con- 


He has drawn my attention to. 
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tended that neither the statute nor the 
statutory regulation requires any reason 
to be recorded and as such absence of 
reasons would not vitiate the order, 


17. It is now well settled that the 
authorities like the Sub-Committee or the 
Board of Discipline discharges quasi-judi- 
cial functions in making its recommenda- 
tions on determination of allegations of 
breach of discipline and as such it had an 
obligation to act judicially. Reference 
may be made to the cases of Board of 
High School and Intermediate Education 
v. Ghanshyam, AIR 1962 SC 1110 and 
Board of High School and Intermediate 
Education. U. P. v. Chittra, AIR 1970 SC 
1039. As a matter of fact the Supreme 
Court approved the earlier decisions of 
this Court in the case of Dipa Pal v, Cal- 
cutta University, ATR 1952 Cal 594 and 
B. C. Das Gupta v. B. Rakshit, ATR 1953 
Cal 212. This being the position the ob- 
ligation to record reason is not dependent 
Solely on the provisions of the statute 
or the statutory rules: it may also arise 
from the nature of the function itself 
Mr. Dey may be right that there is no. 
express provision either in the statute or 
in the statutory regulation requiring the 
Sub-Committee or the Board of Discip- 
line to assign any reason. It is, however, 
necessary to consider the scheme provided 
by Regulation 62 of the First Ordinance. 
Rule 62 (2) requires that all cases of 
breaches of discipline in connection with 
the University Examinations shall forth- 
with be reported with relevant docu- 
ments and details to the Secretary of 
the Board of Discipline. Rule 62 (3) pro- 
vides that on receipt of such re- 
ports . the Secretary of the Board 
shall inform the student concerned 
of the charges against him and ask him 
to appear before the Board or the Sub- 
Committee and furnish an explanation 
verbally and in writing with regard to 
the charge. Rule 62 (4) provides if the 
Board or the Sub-Committee. holds that 
the charges have been proved it may re- 
commend cancellation of the examination 
or such other penalty as specified therein 
as it may deem fit. Rule 62 (5) provides 
that the decision of the sub-committee 
shall be subject to the confirmation by 
the Board of Discipline and that the pro- 
ceedings of the Board shall be placed be- 
fore the Syndicate for confirmation. 
Under Rule 62 (6) the decision of the 
Board of Discipline is made subject to 
confirmation by the Syndicate. On these 
provisions I am clearly. of the view that 
either the Board or the Sub-Committee to 
whichever authority the determination is 
assigned must have to find that the charge 
of breach of discipline had been proved 
against the delinquent candidate. Such 
determination must: be made with refer- 
ence to the relevant documents, details 
and reports as also the explanation fur- 
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nished by the candidate referred “o in 


sub-rules (2) & (3) of Rule 62 of the 
First Ordinance. Furthermore if such 


determination is made by the Sub-Com-~ 
mittee it is subject to review both by the 
Board of Discipline as also by the Syndi- 
cate for the purpose of approval and if 
the determination is by the Board. itself 
then the review is by the Syndicate for 
the purpose of such approval. Rule 61 (2) 
of the First Ordinance similarly requires 
that the Secretary of the Board | shall 
keep records of the proceedings o2 the 
meeting of the Board. The scheme of 
these provisions clearly implies that the 
Sub-Committee or the Board showd re- 
cord its findings on the charges ard the 
reasons therefor as otherwise its review 
by the Syndicate or the Board of Discip~ 
line as the case may be for the purpose 
of approval becomes a useless formality. 
In my view if what is recorded is mere 
recommendation of the penalty ard no- 
thing else it is not known how eith=r the 
Board of Discipline or the Syndicate 
would discharge its obligation of approva 
ing or confirming the same. Ap>roval 
or the confirmation in my view means 
appraisement of the findings of the Board 
or the Sub-Committee as also the p2nalty 
recommended with reference thereto. 
On the other hand if the approval or the 
confirmation is to be made only with 
reference to the recommendation o2 the 
penalty itself and nothing else not only 
will there be no scope for approval or 
confirmation but such approval or con- 
firmation would be nothing else than an 
inconsequential formality. For these 
reasons I must hold that under the pro- 
‘Ivisions of these rules of the First Ordi- 
nance it was necessary on the part of the 
Board or the Sub-Committee to record 
its findings along with the reasons here- 
for on the charges levelled against the 
delinquent candidate before it could re- 
commend any penalty. Rule 62 (4) of 
the First Ordinance if it does nct ex- 
pressly lay down such a thing at leasé 
lays it down by necessary implicatien. 


18. That apart it has again been 
laid down by the Supreme Cour: that 
when a Tribunal exercises quasi~jtdicial 
or judicial function it is required tc pass 
‘speaking’ order. Giving reasons for 
determination is one of the fundamental 
and elementary requirements of judicial 
or quasi-judicial process. It ensures that 
decisions in such cases are not the -esult 
of whim or fancy but of a judiciel ap- 
proach to the issues; it also ensures ad- 
judication according to law and troce- 
dure established by law and the parties 
to be affected by the determination is 
thereby made to know the grounds on 
which the tribunal has decided against 
him. This is the view expressed by the 
Supreme Court in a number of 2zases. 
Reference may be made to the dezision 
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of the Supreme Court in the case of 
Bhagat’ Raja v. Union of India, AIR 1967 
SC 1606 which reviewed all the earlier 
decisions and reaffirmed the principle 
earlier laid down. by the Supreme Court 
in the case of Govind Rao v. State of 
M. P., AIR 1965 SC 1222 and Herinagar 
Sugar Mills v, S. S. Jhunjhunwala, AIR 
1961 SC 1969. In a still later decision 
involving determination by the High 
Court itself the Supreme Court again ex- 
pressed the same view in the case of 

warnalata v. Harendra, AIR 1969 SC 
1167. It is however necessary thal refer- 
ence should be made to two other deci- 
sions of the Supreme Ccurt taking a 
somewhat different view but in zircum- 
stances wholly distinguishable in the 
cases of Madhya Pradesh Industries Ltd. 
v. Union of India, AIR 1966 SC 671 and 
Som Datt Dutta v. Union of India, AIR 
1969 SC 414. In both these cases when 
the Central Government was corfirming 
orders of subordinate authorities, the 
Supreme Court overruled the objection 
that if such confirmation is not accompa- 
nied by reasons the same is liable to be 
set aside. In the case of Govind Rao, 
AIR 1965 SC 1222 the learned Chief 
Justice recorded his dissent and held that 
even in such cases it is obligatory for 
the Central Government to record its 
reasons. But in these two decisions the 
Supreme Court was not really consider- 
ing an issue like the present one and the 
Supreme Court itself had distinzuished 
this view taken in the case of AIR 1966 
SC 671 in the later decision of AIR: 1967 
SC 1606. It is necessary to refer to a 
still later decision of the Supreme Court 
in the case of Mahabir Prasad v. State of 
U. P.. AIR 1970 SC 1302. In the last 
mentioned case the Supreme Court was 
considering the question whether in a 
quasi-judicial determination the quasi- 
judicial authority is required to give 
reasons in support of its Cecision ər not 
and it was held that recording of such 
reasons is obligatory. On the atthority 
of these decisions of the Supreme Court 
I must negative the contention of Mr. 
Dey that the Sub-Committee or the 
Board of Discipline was not requized to 
record its reasons or findings in support 
of its recommendations. Mr. Dey has 
referred to and relied on some decisions 
of the Supreme Court where it has been 
held that if the finding af the Tribunal 
is otherwise supportable by the evidence 
this Court cannot exercise its jurisdiction 
as a court of appeal. But in my view 
those decisions are not really relevant to 
the point at issue. 


19. Judging from the aforesaid 
point of view I cannot but accept the 
contention of Mr. Chakraborty that the 
recommendations of the Sub-Committee 
and the Board of: Discipline in the pre- 
sent case cannot be held to be in accord-. 


a 
a Ap a 
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ance with law nor can the final order 
passed by the Vice-Chancellor on the 
basis thereof be upheld. In the present 
case, two candidates were charged of a 
breach of discipline in mutually copying 
from each other, one is exonerated. by 
the Sub-Committee while in respect of 
the other the recommendation is that his 
examination be cancelled. It is not 
known what is really the basis for such a 
recommendation. The Sub-Committee has 
not opened its mind nor the authorities 
that followed. Mr. Chakraborty is right 
in his contention that it is not even 
known whether for a breach of discipline 
as incorporated in the charge or for any 
other misdemeanour the Sub-Committee 
recommended cancellation of petitioner’s 
examination. One is left to speculate as 
suggested by Mr. Dey that the Sub-Com- 
mittee must have found the charges level- 
led against the petitioner to be proved 
when they recommended the penalty of 
the cancellation of the examination. T 
am however of the view that it is not 
possible to uphold a penalty like the 
present one merely on speculation. I had 
called upon the counsel for University 
Authorities to produce any record or 
minute of the Sub-Committee or of the 
Board of Discipline to indicate what was 
actually found as against the petitioner 
or what were the reasons that prevailed 
upon the Sub-Committte or the Board to 
exonerate one and penalise the other but 
the learned: counsel has frankly admitted 
that there is no record. except the report 
disclosed in the affidavit-in-opposition of 
the Registrar at page 28 (annexure E 
thereto). This report disclosed a very 
sad state of affairs. It indicates that the 
very same Sub-Committee was consider- 
ing cases of breaches of discipline against 
numerous candidates. It had held seven 
sittings between November 30, 1968 to 
December 7, 1968. There is no indication 
how the individual cases were considered 


and/or dealt with by the Sub-Committee. . 


The report proceeds to record that the 
Sub-Committee interrogated the delin- 
quent candidates who in reply made 
statements both verbal and written. Then 
it goes on to record that after full consi- 
deration of all facts and careful perusal 
of all relevant papers connected with the 
cases the Sub-Committee made its recom- 
mendations under three heads. 3 


20. Under the first are the roll 
numbers. of the candidates who have been 
exonerated of the charges; under the 
second are the roll numbers of the candi- 
dates against whom cancellation has been 
recommended: and under the third are 
the roll numbers of candidates against 
whom the recommendation is cancella- 
tion of the examination together with an 
order debarring them from appearing in 
the examination to be held in the year 
1969. Unfortunately even Im respect of 


‘sioner as communicated by 


A. Į. R. 


‘tae second and third category where 


tne penalty has been recommenced the 
£ub-Committee even failed to record any 
fnding if and to what extent the different 
candidates have been found to be guilty 
cf the charges levelled against them far 
less recording any reasons for such find- 
mgs. In my view this is not the deter- 
mination envisaged by the reguletion for 
te purpose of imposing a penalty on a 
candidate which is of great consequence 
S) far as the candidate is concerned, It 
l2aves an impression that the Sub-Com- 
mittee was acting mechanically and not 
in the true spirit of determining the 
truth or otherwise of the allegation on 
tre basis whereof a penalty is being im- 
rosed on a number of candidates. This 
is the position so far as the recommenda- 
tion of the Sub-Committee is concerned. 
The approval by the Board of Discipline 
cr the Syndicate or the order of the Vice- 
Chancellor himself makes no improve- 
ment over the matter. All of them mere- 
ly record a formal order. of approving 
tae recommendation of the Sub-Commit- 
tze. In such circumstances I am unable 
to uphold the legality of the determina- 
tion by the Sub-Committee or the Board 
cf Discipline in the present case as also 
the final order passed by the Vice-Chan- 
cellor on the basis thereof or the approval 
thereof by the Syndicate. _ 


2l. The Rule accordingly suc- 
ceeds and is made absolute. The decision 
end the recommendation of the Sub- 
Committee dated December 7, 1968 so 
far as it relates to the present petitioner 
is set aside so also the order of the Vice- 
Chancellor communicated by the memo 
cated December 10, 1968. The approval 
eccorded by the Board of Discipline as 
elso the Syndicate in so far as they relate 
to the recommendations as against the 
petitioner are also set aside. The reg- 
pondents however will be entitled to 
te-adjudicate the charges levelled against 
the petitioner in ` accordance with law 
and in the light of the decision rendered 
herein and they would further be af 
Kberty to pass any final order or impose 
any penalty in consonance with the 
determination to be made after re-adjudi- 
cation in accordance with law. Let a 
writ of certiorari do issue quashing the 
recommendation of the Sub-Committee, 
the approval of the Board of the Discip-~ 
Hne and the Syndicate so far as they 
relate to the petitioner as referred to 
hereinbefore as also the order of the 
“Vice-Chancellor imposing the penalty of 
eancellation of examination on the peti- 
y the memo 
dated December 10, 1968 subject to liberty 
given to the respondents as indicated 
Nereinbefore. Let a writ in the nature 
of mandamus also do issue commanding 
che respondents not to give effect to the 
aforesaid recommendation of the Sub- 
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Committee dated December 7, 1968 and 
the order of penalty imposed by the Vice- 
Chancellor as communicated by the 
memo dated December 10. 1968 bui sub- 
ject to the liberty given to the respond- 
ents as indicated hereinbefore. There 
will be no order for ccsts in this Rule. 
Petition allbwed., 
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S. K. CHAKRAVARTI, J. 


Smt. Sayambari Dassi, Appellant v. 
Dwijapada Naskar, Respondent. 

A. F. A. D. No. 1568 of 1961, D/- 14-1- 
1971. 


Easements ‘Act (1882). S. 61 — Revo- 
cation of licence — Licensee has no inte- 
rest in the property but only a personal 
privilege — As such a revocation ot the 
licence by demand for possession is not 
always a precondition for institution of 
an eviction suit against him. It depends 
on the facts of each case — (X-Eef.— 
S. 60). AIR 1959 SC 1262 & AIR 1968 SC 
175 & (1952) 1 KB 290 & AIR 1913 Cal 
601 (2), Followed. AIR 1932 PC WS & 
AJR 1957 Cal 625, Distinguished. 


(Pera 2) 

Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 175 (V 55) = 
(1968) 1 SCA 18 B. M. Lall v. 


Dunlop Rubber Co. (India) Ltd. 2 
(1959) AIR 1959 SC 1262 (V 46) = 

(1960) 2 SCA 1, Associated Hotels 

of India Ltd. v. R. N. Kapoor 2 
{1957) AIR 1957 Cal 625 (V 44) = 

61 Cal WN 23, Sudair Kumar 

a v. Dhirendra Nath 


Bis 
0352. 1952-1 KB 290 = 1952-1 All 

ER 149, Errington v. Errington 2 
(1932) AIR 1932 PC 103 (V 19) = 

61 Mad LJ 958, Canadian Pacific 

Rly. Co. v. The King 2 
(1918) ATR 1918 Cal 601 (2) (V 5) = 

27 Cal LJ 523, Gobinda Chandra . 

Ghose v. Nanda Dulal Sut 2 


Asoke K. Sen Gupta, for Appe_lant; 
Benoy Krishna Ghose, for Respondert. . 


JUDGMENT :— This appeal arises 
out of a suit brought by the presen: ap- 
pellant for the purpose cf ejecting the 
defendant from a homestead plot. The 
ease of the plaintiff was that the dezend- 
ant being the son-in-law of her sister 
used to look after her properties ard in 
that capacity used to reside on the bome- 
stead in suit but he has been reccrded 
as a tenant under her in the recent 
khatian, which is wrong, and she, there» 
fore, sued to have her title declared and 
for confirmation of her possession. The 
plaint was subsequently amendec to 
enable her to recover possession thereof. 
th tO a EH At TI TT ST E 
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Chakravarti J.) (Pr. 21)-[Prs. 1-2] Cal. 435 


The defendant contested the suit alleging 
that hé was a tenant indicated in the 
homestead by the plaintiff's husband who 
was the original owner of the land. that 
he used to pay the rents to him and after 
his death to the plaintiff Lerself, but that 
no dalxhilas were given. Both the courts 
below have found that the defendant was 
not a tenant at all in respect of this 
homestead. Both the courts have found 
that the defendant was in possession as 
a mere licensee. The trial court decreed 
the suit accordingly. The Appellate 
Court, however, was of opinion thet there 
should have been a demand for possession 
before the suit could be instituted, and, 
in that view, dismissed the suit. 


2. In view of the concurrent find- 
ings. of the courts below, the fact re- 
mains that the defendant was not a 
tenant but was a mere licensee <n pos- 
session of the land. The question, there- 
fore, is as to whether a licensee is en- 
titled to get a notice to quit or a demand 
for possession before a suit for his eject- 
ment can be instituted. A licensee has 
no real interest in the property. He uses 
tne property by the permission of the 
owner with whom the legal possession 
continues. It gives the licensee a per- 
sonal privilege with no interest in the 
land (vide Associated Hotels of India Ltd. 
v. R. N. Kapoor, (1960) 2 SCA 1 = (AIR 
1959 SC 1262); B. M. Lal] v. Dunlod Rub- 
ber Co. (India) Ltd., (1968) 1 SCA 18 = 
(AIR 1968 SC 175); Errington v. Erring~ 
ton, (1952) 1 KB 290). That is why nor- 
mally a licence comes to end with the 
death of either party. To call upcn the 
owner in every such case to make a de 
mand for possession before suit wculd be 
a tax on his generosity, though normally. 
speaking one does demand possession þe- 
fore going in for a costly and time-con- 
suming litigation. At the same time 
there may be cases where the licensee 
may have made commitments to others 
on the basis of the licence. and it would 
be inequitable to call upon him to vacate 
at once by a suit, without giving him 
sufficient time ahead to make suitable 
arrangements. There can be no universal 
inflexible rule that a licence has to be 
revoked by a demand for possessicn, be- 
fore a suit is instituted. It will depend 
on the facts and circumstances of a parti- 
cular case. The learned Judge has relied 
on a Canadian case, (The Canadiar. Paci- 
fic Rly. Co. v. The King) reported in AIR 
1932 PC 108 and Sudhir Kumar Majum- 
dar v. Dhirendra Nath Biswas. reported in 
ATR, 1957 Cal 625 in the main. These 
two decisions do not support the conten- 
tion that a licensee is always entitled to 
get a notice or demand before a suit to 
recover possession can be filed. In the 
Privy Council case their Lordships held 
that in circumstances where “the exercise 
of the right may have involved the 
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licensee in obligations in other directions, 
which the determination of the license 
would disable him from fulfilling unless 
the licenses were determined after a 
notice sufficient, in point of time, for the 
making of substituted arrangements”, a 
notice would be necessary. In Sudhir’s 
case, AIR 1957 Cal 625 also the person in 
occupation was a tenant at will and the 
facts would not be exactly similar. What 
is more, in Gobinda Chandra Ghose v. 
Nanda Dulal Sut, 27 Cal LJ 523 = (AIR 
1918 Cal 601 (2) ) an exactly similar, 
point came up for consideration before 
this Court and it was held that the 
licensee was not entitled to get a notice 
and that the suit should be decreed. In 
the facts of this case, I must hold that no 
previous notice or demand for a 
was called for. 


3. Mr. Ghose on behalf of the res~ 
pondent has also drawn my attention to 
the fact that the courts below have noted 
that the plaintiff has deposed that she 
had an adopted son, and. as such, the suit, 
at the instance of the plaintiff, alone, 
would not suffice. The plaintiff alone 
claimed to be the owner of the land ac- 
cording to the plaint. the written 
statement, not only was that fact not 
challenged, but, it was further alleged 
that she alone used to realize rents after 
the death of her husband. In the settle- 
ment khatian also, the defendant has been 
shown to be a tenant under the plaintiff 
alone. In the circumstances, so far as 
this suit was concerned, it was not open 
to the courts below to enter into the 
question as to whether the plaintiff had 


any adopted son or not, and this conten- 


tion must, therefore, fail. 


4, The result, therefore, is that 
this appeal succeeds and is allowed. The 
judgment and decree passed by the learn- 
ed Subordinate Judge is set aside and 


that of the Munsif restored. There will 


be no order as to costs in this Court. 
Appeal allowed, 





‘AIR 1971 CALCUTTA 436 (V 58 C 56) 
SABYASACHI MUKHARJI, J. 


Latika Sarma Sarkar, Petitioner v, 
The University of Calcutta -and others, 
Respondents, 


seater No. 267 of 1970, 
70. 


{A) oe — Calcutta University 
‘Act (1966). 9 — Until conferment of 
degree by the University, publication of 
results is only provisional ‘and the Vice- 
Chancellor can appoint a Review Com- 
mittee to revise those results and when 
there is no irregularity in the procedure, 
the revised results cannot be interfered 
with under Art. 226 of the Constitution 


FO/FO/C809/71/GNB/S 


D/- 18-12- 


A.I. R. 
— (X-Ref.— Constitution of India, Arti- 
cle 226. (Paras 2. 4) 


(B) Education — Calcutta University. 
‘Act (1966), S. 9 — Where after the provi- 
sicnal publication of results allegations 
about the conduct of the examination 
affecting the results are received, appoint- 
ment of the Review Committee by the 
Vice-Chancellor to revise the results, is 
proper. (1967) 71 Cal WN 396 & (1969) 
73 Cal WN 417, Ref. (Para 3) 
Cases Referred: Chronological Paras 


(1969) 73 Cal WN 417, Bidyut Kr, 
Biswas v. West Bengal Board of 
Secondary Education 

(1967) 71 Cal WN 396, Adwaitya Kr. 
Maity v. President. W. B. Board 
of Secondary Education 

(1964) 68 Cal WN 403, Kazi Khur- 
shid v. Asst. Controller 


ORDER :— This application reveals 
an unfortunate state of affairs in the 


sphere of administration of education, 


The petitioner who appeared in the M.A. 
Examination in Political Science for the 
year 1968 challenges the action of Uni- 
versity based on the decision of a Review 
Committee. It is necessary to set out the 
facts shortly relevant for the purpose of 
this application. The petitioner appeared 
as mentioned hereinbefore in the M.A. 
Examination in January, 1969. On the 
sist of May, 1969 results were declared 
by the Board of Examiners in their 
meeting. On the 2nd of June, 1969 re- 
sults were published. It has been con- 
tended on behalf of the University that 
the said publication was provisional. By 
the said results published the petitioner 
secured first class marks having obtained 
a total marks of 480. It was necessary 
for her to obtain 480 marks in order to 
be able to get a first class. It has been 
stated that thereafter the University re- 
ceived representation which contained the 
allegations about the conduct of the said 
examination. It had been alleged that 
certain teacher examiner had coached 
privately certain students and there were 
unfair appointments of examiners and 
distributions of examination papers. On 
18th of July, 1969 the Syndicate had ap- 
proved the proceedings of the council re- 
lating to the publication of the aforesaid 
result. On the 19th of July, 1969, the 
petitioner received a letter dated 12th of 
July, 1969 from the Controller of Exa- 
minations, University of Calcutta. inti- 
mating that the results in the said sub- 
ject already published and mark-~sheets 
issued to the petitioner were provisional 
pending enquiry by the Review Commit- 
tee which might be set up under Sec- 
tion 32 of Chapter V of the First Regula- 
tion, 1966. On the 29th of July, 1969 the 
Vice-Chancellor of the University issued 
notification setting up an enquiry com- 
mittee, The enquiry committee arranged 
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to send all the scripts of the said exami~ 
nation for revaluation to the examiners 
outside West Bengal. On 16th January, 
1970 the enquiry committee submitte 
fits report to the Vice-Chancellor which 
was considered by the Post-Graduate 
Council at its meeting on 30th January, 
1970. The enquiry committee noticed 
what has been described as an intriguing 
feature of the results, namely ten candi- 
dates were placed in the First Class while 
73% had failed. On the 30th of January, 
1970 after submission of the findings of 
the said enquiry committee, the Council 
of Post-Graduate Studies of Arts re~open- 
ed the matter in so far as the unsuccess- 
ful candidates were concerned by recom- 
mending that in cases of those candidates 
only they should be given the pass marks 
as a result of the review and referred 
this matter to the Board of Examiners 
for fresh decision. At a meeting on the 
Nith of March, 1970 the Council of Post- 
Graduate Studies in Arts referred the 
matter to the Vice-Chancellor. On 18th 
March. 1970 the Vice-Chancellor appoint- 
ed a Review Committee to review the 
results of the candidates. Thereafter, on 
the basis of the Review Committees re- 
commendations revised results were pub- 
lished and under the said results the 
petitioner was able to secure only total 
marks of 476: She thereby lost her posi- 
tion of being in the first class. Being 
aggrieved by the said decision the peti- 
tioner has. moved this Court under Arti- 
cle 226 of the Constitution. 


2. The short question with which 
I am concerned in this application is whe- 
` ther the Vice-Chancellor had the power 
to appoint a Review Committee. Secondly, 
it is necessary to consider whether the 
appointment of the Review Committee in 
the facts and circumstances of the case 
was proper and thirdly to consider whe- 
ther the procedure adopted by the Re- 
view Committee was in accordance with 
law. It was contended that after the re- 
sults were published and after certifi- 
cates had been given to the petitioner it 
was not permissible for the University 
‘to revise or review the said results with- 
out any specific allegation of malpractice 
against the petitioner and without having 
proceeded against the petitioner personal- 
ly in respect of those allegations. It was 
contended in effect that certificates once 
granted were final and could not be 
interfered with. I am, lowever, unabie 
to accept the position. It appears to me 
that under the scheme of the Calcutta 
University Act, 1966 the Regulations 
framed thereunder and the conventions 
that have been so long followed, until the 
conferment of the Degrees and Diplomas 
and the Certificates at the Annual Convo- 
cation the publication of the results must 
be considered to be provisional. Sec. 140 
of the Calcutta University First Statutes, 


“at 
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1966, provides that the degrees of the 
University should be conferred st the 
Convocation of the University. My at- 
tention was drawn to a decision of A. N. 
Ray, J., in the case of Kazi Khurshid v, 
Assistant Controller, (1964) 68 Cal WN 
403, wherein it was held that there was 
no legal right to require the holding of- 
an emergent or special meeting for con- 
ferment of degree on the students who 
had passed the required examinations, 
but did not attend the Convocation. It 
was further held that the conferment of 
degree was a matter regulated by Rules 
and Regulations of the University. In 
that case the petitioner prayed for grant- 
ing of original diploma to the petitioner, 
as he was unable to proceed to the Unit- 
ed States of America for Post-Graduate 
Studies without the original diploma. It 
was held that the petitioner in that case 
was not entitled to the said prayer. Even 
though the publication of the result and 
the granting of certificate are provisional 
it has to be considered whether the Uni- 
versity has power to interfere with the 
result provisionally published in the man- 
ner it has purported to do in this case, 
For this purpose it would b2 relevant to 
refer to certain statutory provisions. 
There is no clear definition of what i the 
meaning of the expression “University of 
Calcutta”. In the definition clause of the 
Calcutta University Act, 1966, S. 2(20) only 
says the University is Univeristy of Cal- 
cutta as constituted under the said Act. 
Section 3 provides that the Chanc=llor, 
the Vice-Chancellor, and the members of 
the Senate, Syndicate and  Acacemic 
Council shall constitute the Universi-y of 
Calcutta. Section 4 deals with the pcwers 
of the University including the powers to 
do all acts and things necessary, desirable 
and incidental for the purposes of the 
University. Section 6 provides who shall 
be the officers of the University. Sec- 
tion 9 deals with the powers and duties 
of the Vice-Chancellor. Sub-section (1) 
of Section 9 states that the Vice-Chancel- 
lor shall be the principal executive and 
academic officer of the Uriversity and 
shall perform certain specified functions. 
Sub-section (3) of Section 9 enjoins the 
Vice-Chancellor to ensure that the provi- 
sions of the Act and Statutes and Ordi- 
nances are faithfully observed and to take 
necessary action -for such observance. 
Sub-section (6) of Section 9 is relevant 
for the present purpose and it is necessary, 
to set it out: 


“Section 9 (6). The Vice-Chancellor 
may take on behalf of the University 
such action as he may deem expedient 
in any matter which, in his opinion, is 
either urgent or of an emergent nature, 
and such action shall at the earliest op- 
portunity be reported to the appropriate 
authority or body.” 

Section 18 of fhe Act mentions the artho- 
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tities of the University, and one of the 
authorities as contemplated under sub- 
clause (9) of Section 18 are authorities as 
fo be established under the Statutes. 
Under the scheme of the Regulation and 
the Statutes, Councils of Post-Graduate 
Studies are constituted. These Councils 
of Post-Graduate Studies have the autho- 
rity to appoint Board of Examiners. ‘In 
that view, the Board of Examiners is an 
authority contemplated by Statutes of 
the University. It is now necessary to 
refer to Regulation 32 of: the Calcutta 
University First Regulation, 1966. Regu- 
lation 32 provides:— o 
“32. (1) In the case of an examina~ 
tion— 
(a) for B.A., B.Se., or B. Com. degree 
in Honours subjects, 
(b) for M.A., M.Se., M. Com., B. Tech. 
or M. Tech. degree, a Commitiee shall be 
appointed by the Examiners concerned 
consisting of—- 
(i) in a case referred to in clause (a), 
three members, and : 
(ii) in a case referred to in clause (b), 
five members which shall include the 
Head of the Department concerned and 
at least an external examiner, . 
to scrutinise the marks assigned to each 
candidate in the examination and, if the 
Committee considers it necessary so to 
do. to review and revise the marks 
assigned to any candidate in any paper. | 
(2) The Committee shall submit a re- 
- port with their recommendations to the 
Examination Board or the Board of Exa- 
miners, as the case may be, which shall 


forward such report with the recommen- 


dations to the Council for Undergraduate 
or Post-Graduate Studies concerned, as 
the case may be. 


(3) The Council for Undergraduate 
or Post-Graduate Studies concerned, as 
the case may be, may after consideration 
of the reports of the Committee and of 
the Examination Board or the Board of 
Examiners, accept, modify or reject the 
recommendations made by the Com- 
mittee.” 


Therefore, it appears that the Board of 
Examiners has the power to review the 
result and for this purpose to take neces- 
sary consequential steps. In this case 
the Board of Examiners. could have under 
the Regulation 32 appointed a review 
committee to review and revise the 
marks assigned to any candidate. It was 
contended on behalf of the petitioner 
that the power was given specifically -to 
the Board of Examiners, it could not, 
therefore, be performed by other body. 
I am, however, unable to accept this: con- 
tention. Under sub-section (9) of Sec- 
tion 6 of the Act the Vice-Chancellor is 
authorised to take action “on behalf of 
the University”. Now -the question is, 
can the action taken by the Board of 
Examiners be said to be one taken “on 
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ALR. 
behalf of the University”? In view of the 
whole scheme of the Act as well as the 
Regulations and the Statutes, it appears 
to me, action if any by the Board of 
Examiners in appointing a Review Com- 
mittee would be an action on behalf of 
the University. In this connection it 
would be relevant to remember that sub- 
section (6) of Section 9 also mentions 
appropriate body or authority. These 
appropriate bodies or authorities must 
be bocies and authorities which are parts 
of the University, otherwise, there would 
be no scope of reporting to them any 
action on behalf of the University. The 
expression “appropriate authority or 
body” in my opinion, is an indication of 
the fact that the different bodies consti- 
tuted under the Statute and the Regula- 
tion are appropriate bodies and autho- 
rities and the actions by these bodies and 
authorities would be actions on behalf of 
the University of Calcutta. In this con- 
nection the provisions of Section 18 are 
relevant. Under the Act the University 
of Calcutta has the power to conduct and 
hold the examination and such examina- 


tion must be conducted through the ap- 


propriate bodies oz authorities. These 
appropriate bodies and authorities must 
be bodies and authorities of the Univer- 
sity of Caicutta and such appropriate 
bodies and authorities have powers to 
take actions in certain particular cases. 
Actions taken by these bodies and autho- 
rities would be referable to the powers 
of the University and what is referable 
to the powers of the University would 
be actions on behalf of the University 
and could be exercised by the Vice-Chan- - 
cellor in terms of Section 9 (6) of the Act. 
It was contended on behalf of the peti- 
tioner that such a construction should not 
be made mainly for two reasons. It was 
contended firstly that specific functions 
had been given to specific bodies, and if 
would be inappropriate to construe the 
Act in such a way that other bodies 
should be able to perform those specified 
functions. It was argued that while 
natural persons have the authority to do 
everything save and except what is pro- 
hibited by law, artificial or statutory 
bodies can have authority only to per- 
form specified or authorised functions. 
Broadly speaking that is true; but what- 
ever be the specific functions of the spe- 
cified bodies all these specified functions 
have been left to be performed by the 
residuary provision by the Vice-Chan- 
celior under sub-section (6) of Section 9. 
It would not be appropriate.to read that 
those specified functions can only be per- 
formed by those specified bodies and 
authorities and nobody else in spite of 
the clear language of sub-section (6) of 
Section 9. That would require a restrict- 
ed construction of sub-section (6) of Sec- 
tion 9 of the Act, I find no warrant for 
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such construction either in the context 
or in the language of the Act. It was 
then contended that the construction as 
mentioned hereinbefore would lead to an 
anomaly, in the sense that where specia- 
lised functions had been given to specific 
bodies they might be exercised by per- 
sons without any specialised knowledge 
for example, an economist Vice-Chan- 
cellor might be called upon to examine 
a Biology paper as an examiner. It is true 
that construction as indicated above 
might lead to a certain amount of ano- 
maly, but there is the possibility of ano- 
maly if the other construction is made 
because if it is construed that the Board 
of Examiners is the only authority who 
could appoint a Review Committee, then, 
if the allegations were made against the 
Board of Examiners then the Board of 
_ Examiners was not expected to appoint a 
committee and in that case a Review Com- 
mittee in such circumstance would never 
be appointed. Anomalies can only be 
avoided if the powers given by the dif- 
ferent sections are exercised bona fide to 
fulfil the purpose for which the said 
powers have been given. In that view 
of the matter. I am of the opinion, that 
in view of the language of sub-section (6) 
of Section 9 of the Calcutta University 
Act, 1966 there is power for the Vice- 
Chancellor to appoint Review Committee. 


ae It is not necessary for me to 
see whether the exercise of the power in 
this case by the Vice-Chancellor was pro- 
perly made or not. As a matter of fact 
it was not argued that there was no 
emergency, but prima facie, it appears to 
me that there was an emergency because 
the results could not be held up for long 
and the decision by the University 
Senate or the Syndicate would have de~ 
layed matters and held up the publica- 
tion of the final results. It is also not 
the case here that the Vice-Chancellor 
had exercised the power mala fide or for 
ulterior purpose. Prima facie, it appears 
to me that the exercise of the power by 
the Vice-Chancellor was made bona fide 
and on a correct situation. My attention 
was drawn to a decision of D. Basu, J. in 
the case of Adwaitya Kr. Maity v. Presi- 
dent, W. B. Board of Secondary Educa- 
tion, (1967) 71 Cal WN 396 where the 
Court was concerned with the construc- 
tion of the emergency powers given under 
similar provision under the West Bengal 
Board of Secondary Education Act, 1963. 
Similar is the case on which reliance was 
placed on Bidyut Kr. Biswas v. West Ben- 
gal Board of Secondary Education. (1969) 
73 Cal WN 417. In the view I have taken 
it is not necessary for me to discuss these 
cases in detail. 


4, The Review Committee ‘was 
appointed consisting of members as en- 
joined by Regulation 32 referred to here- 
inbefore, Nothing has been shown to me 
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that the procedure enjoined by the regu- 
lation had not been followed. Until the 
publication of the result finally, the Board 
of Examiners and the University retained 
the power to review the vesults end in 
appointing the Review Committee and 
reviewing the results, that power has 
been exercised. It was alleged that there 
were serious allegations against two of the 
candidates who had secured first class 
marks in the first publication of the re~- 
sults. The petitioner in this case and the 
petitioner in the next case are not those 
candidates. Ii serious allegations are 
made of malpractices against a particular 
candidate, whether in conducting a re- 
view principles of natural justice need 
be followed or not in decicing whether 
there has been malpractice by a parti- 
cular candidate or not is a question that 
does not fall for my decision in this case. 
In this case there was nothing personal 
about the petitioner. I find the result 
rather unfortunate because the petitioner 
had secured, under the first publication 
the total marks of 480 and she has only 
lost 4 marks, by the review. There was 
no personal allegation against her ky the 
University authority. However unfortu- 
nate the result might be, until the con- 
ferment of degree by the University, the 
University has authority to review its 
decision in the manner indicated above 
and it having done so, and as there was no 
irregularity in the procedure followed 
the decision of the University cannot be 
interfered with. 


5. In the result, this application 
must fail and is accordingly dismissed. 
The Rule nisi is hereby discharged. In- 
terim orders, if any, are vacated. There 
will be no order as to costs. 


Application dismissed, 
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Houses and Rents — West Bengal 
Premises Tenancy Act (12 of 1956} (as 
amended by Act 34 of 1969), S. 17D (1) — 
“Execution of decree” — Whether trial 
court or appellate decree it is executable 
immediately on its passing. Neither fil- 
ing of an appeal nor a mere dismissal of 
appeal filed against the decree affecis the 
execution. On such dismissal no merger 
of lower and superior court decrees can 
arise except for limitation. AIR 1918 PC 
151 & AIR 1958 SC 86 & AYR 1955 Call 
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Kumar Mukherjee and Shila Sankar Sar- 
kar, for Petitioner; Manindranath Ghosh, 
R. N. Bajoria and Bhupendra Nath Mitra, 
for Opposite Party. 


“ORDER :— This rule -was _ obtained 
by the tenant defendant against Order 
No. 47, dated July 15, 1970 passed by the 
trial court rejecting his application under 
Section 17D (1) of West Bengal Premises 
Tenancy Act, 1956, as not maintainable, 


2. The point for determination in 
this rule is the interpretation of the word 
“decree” in Section 17D of the Act. This 
section, a new section, was inserted in 
the Act, with retrospective effect. by Sec- 
tion 5 of the West Bengal Premises Ten- 
ancy (Second Amendment) Act, 1969 
(West Bengal Act XXXIV- of 1969) here- 
inafter referred to as 1969 Act. Sub-sec- 
tion (1) provided as follows: 

“17D (1) “Where before the com- 
mencement of the West Bengal Premises 
Tenancy (Amendment) Act, 1968, (Presi- 
dent’s Act 4 of 1968), a decree for the re- 
covery of possession of any premises was 
passed-— 


(a) in a suit under this Act, in which 
.no order had been made under sub-sec- 
tion (3) of Section 17 striking out. defence 
against delivery of possession, only on 
the ground referred to in clause (i) of 
sub-section (1) of Section 13, or” 


(b) in a suit under the West Bengal 
Premises Rent Control (Temporary Pro- 
visions) Act, 1950. (West Bengal Act XVII 
of 1950), by reason only of clause (i) of 
the proviso to sub-section (1) of Section 12 
of that Act, but the possession of such 
premises had not been recovered from the 
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tenant by the execution of the decree, the 
tenant may within a period of sixty days 
from the date of commencement of the 
West Bengal Premises Tenancy (Second 
Amendment) Act, 1969, make an applica- 
tion to the Court which passed the de- 
cree to set aside the decree. - 


Explanation— where the decree was 
passed in the exercise of appellate juris- 
diction, an application under this sub-sec- 
tion shall be made to the Court of first 
instance.” 


eae Under sub-section (2), on such 
application being made, all proceedings 
in execution of the decree are to remain 
stayed pending its disposal. In sub-sec~ 
tion (3) provision has been made, on 
such application, for d2termination of rent 
by court on hearing such evidence as may 
be adduced by the parties, in case of 
decree under 1956 Act, the total amount 
the tenant was liable to deposit or pay 
under’sub-section (1) or (2) of Section 17 
during the period ending with the date 
of the decree after giving credit for 
deposits or payment under above provi< 
sions and in case of decree under the 
West Bengal Premises Rent Control 
(Temporary Provisions} Act, 1950 (here-~ 
inafter referred to as 1950 Act) the total 
amount the tenant was liable to deposit 
on account of rent including arrears of 
rent for the period ending with the date 
of the decree had an. order under Sec- 
tion 14 (4) was made, after giving credit 
of every deposit made by . the tenant 
during the. period, and, in either case, 


‘the total amount from the date of the 


decree till the date of the order calculat- 
ed on the basis of the monthly sum equi- 
valent to the rent last paid the tenant 
was liable to pay after giving credit to 
the tenant of all such sums paid or de~ 
posited with Rent Controller or in Court 
or to the landlord for such period. On 
such determination, the Court is to direct 
the tenant by order to deposit the said 
amounts and cost as may be awarded 
within a period not exceeding sixty days. 
Sub-section (4) provides that if the tenant 
deposits the amounts as directed, the 
Court shall allow the application under 
sub-section (1), set aside the decree for 
recovery of possession and dismiss the 
suit. In sub-section (5), it is provided 
that if the tenant fails to deposit the 
amount as may be directed by the Court in 
pursuance of above provisions, his appli- 
cation under sub-section (1) shall be 
dismissed. - 

4. In the background of the above 
provisions, we shall consider the present 
case. The facts, shorn of unnecessary 
details, would clearly emerge from the 

ates of events in the course of the pro- 
ceedings as stated. below: 


19-5-53 — Suit for ejectment instituted 
on ground of default, 
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94-11-58 — Suit decreed by trial court. 
12-467 — Appeal by tenants dismissed 
by the lower appellate court. 
31-5-67 — Decree put in execution. 
26-8-67 — President’s Act 4 of 1968 comes 

into force . 

26-3-68 —~ President's Act 4 published in 
 Caleutta Gazette. l 
8-1-69 -— Appeal dismissed by High Court. 
14-11-69 — West Bengal Premises Ten- 
. ancy (Second Amendment) Act came 
into force. - 
12-1-70 — Petition under Section 17D (1) 
filed by tenant. 

5. There is no dispute that the 
application under Section 17D (1) was 
filed within the prescriked time limit of 
sixty days from November 14, 1969. Ac- 
cording to Mr. Pramatha N ath Mitra, the 
learned counsel for the tenant petitioner, 
the word “decree” in the section means 
the decree which was passed by the trial 


‘court as that is the decree which is exe- 


cutable in law. If, however, . the trial 
court does not pass the decree prayed for 
in the plaint, but such decree is passed 
by any appellate court, -the word “de~ 
cree” would: mean such decree passed by 
the appellate court which would then be 
the executable decree. In support Sec- 
tion 37 of the Code of Civil . Procedure 
was referred to, in which under clause (a), 
if the decree to be executed was passed 
ín the exercise of appellate: jurisdiction, 
such decree is to be deemed to be decree 


_of the court of first instance for purpose 


of execution. The provisions made by 
Section 17D, according to Mr. Mitra, fol- 
lows similar provisions of the Code and 
should be interpreted as such and the 
decree mentioned in sub-section (1) thus 
means an executable decree. as existing 
on the date the West Bengal Premises 
Tenancy (Amendment) Act, 1968 Presi- 
dent’s Act IV of 1968, (hereinafter refer- 
red to as 1968 Act) came into force whether 
such decree is passed by the court of first 
instance or the court exercising appellate 
jurisdiction. In the latter case, under 
provisions of Section 37 of the Code, such 
decree is to be deemed to be the decree 
passed by the Court of first instance. 


6. Mr. Mitra drew my attention 
to provisions of Order 41, Rule 5 of the 
Code which, in terms, provides that an 
appeal shall not operate as a stay of ope- 
ration of the decree. This -section pro- 
vides that a decree, though under appeal, 
continues to be a valid and operative 
decree. Mr. Mitra referred to the deci- 
sion in Juscurn Boid v. Pirthichand, AIR 
1918 PC 151 in which it was 
that, under the Indian Law and proce- 
dure, an original decree is not suspended 
by the presentation of an appeal, nor is 
its operation interrupted where the de- 
cree on appeal is one of dismissal. Reli- 
ance was also placed on the decision in 
State of Uttar Pradesh v. Md. Nooh, AIR 
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1958 SC 86 at p. 95 in which it was ob- 
served— 

' “The filing of the appeal or revision 
may put the decree or order in jecpardy, 
but until it is reversed or modifizd, it 
remains effective”. 

7. Mr. Mitra, on the above autho- _ 
Tities, contended that there could mot be 
any doubt that the word “decrae” in 
Section 17D means a ‘decree capable of 
execution. In fact, in the present case, 
the trial court’s decree for: eviction is 
the decree that could be and has been 
put to execution and not the decree of 
the first appellate court which simply 
dismissed the tenant’s appeal, Mr. Mitra . 
also referred to provisions of Rtle 11; 
Order 21 of the Code, wherein under 
clause (c), the date of the decree is to be 
Set out in the petition for execution 
which implies the decree passed by the 
court of first instance or by court in 
exercise of appellate jurisdiction while 
under clause (d) following, it has to be 
mentioned whether any appeal has been 
preferred from the decree under execu- 
tion. The Form No. 6 in Appendix E 
also provides for the original decree as 
the decree capable of execution, unless 
modified by the appellate court, subject 
always to the provisions of Section 37. 

8. Mr. Manindra Nath Ghosh, the 
learned Advocate for the decree-holder 
opposite party,. has contended, on the 
other hand, that the word “decree” in 
Section 17D should be interpreted in the 
same sense in all its sub-sections. ‘“De- 
cree” in the sub-section means the decree 
of such appellate court as may have pass- 
ed the decree finally in which the decrees 
of the subordinate courts merge and the 
decree of the appellate court is really 
the operative and effective decree. Reli- 
ance was placed in support on the deci- 
sion of the Collector of Customs v. East 
India Commercial Co. Ltd., AIR 1953 SC 
1124 in which it was observed as fcllows: 


“In all these thrée cases after the 
appellate authority has disposed of the 
appeal,. the operative’ order is the order 
of the appellate authority, whether it 
has reversed the original order or modi- 
fied it or confirmed it. In law, the appel- 
late order of confirmation is quite as 
efficacious as an operative order as 
an appellate order of reversal or modifi- 
cation.” 

It was further observed thet 

that the appellate order is the | 
operative order after the appeal is dis- 
posed of ... is... the basis of the rule 
that the decree of the lower court merges 
in the decree of the appellate court.” 

In Somnath Sahu. v. State of Orissa, 1969- 
3 SCC 384, the principle was reiterated 
in the following terms: 

‘In law the position: would be just 
the same even if the appellate decision 
merely confirms the decision of the Tri- 
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bunal. As a result of the confirmation or 
affirmance of the decision of the Tribunal 
by the appellate authority the original 
decision merges in the appellate decision 
and it is the appellate decision alone 


which is subsisting and is operative and . 


capable of enforcement.” 

in Shankar Ramchandra v. Krishnaii, 
AIR 1970 SC 1, the principle was extend- 
ed to orders passed in revision by the 
High Court and the order of the appel- 
late court was thereby held to have been 
merged with the order in revision. 


9. On the above authorities Mr. 
Ghosh contended that the decree of the 
courts below merged in the decree of the 
High Court, which, as we have seen, was 
passed after the date the Presidents Act 
4 of 1968 came into force and, in view of 
the provisions of sub-section (1) of Sec- 
tion 17D, was unaffected by it. Further, 
under sub-section (4) on compliance o 
the orders of the court, the court is to 
ailow the application under Section 17D 
(1) and set aside the decree’ for the re- 
covery of possession passed in the suit 
and dismiss the suit. If the court sets 
aside the decree of the lower court ‘as 


contended while the decree passed by the ` 


Eigh Court is left untouched, the position 
would be that the decree of the High 
Court will remain and continue to remain 
valid and operative and capable of exe- 
cution. This would lead to a situation 
not contemplated in law and will not 
afford the benefit to the tenant intended 
by the amendment.. Mr. Ghosh further 
contended that Rule 5, Order 41 contem- 
tlated a stage prior to the disposal of the 
appeal while Rule 11, Order 21 is con- 
cerned with execution and the same ‘does 
not militate against the principles laid 
down. in the above authorities, 


10, Mr. Mitra’s rejoinder was that 
the rule of merger is not an inflexible or 
rigid rule of law as was observed by the 
Supreme Court in the State of Madras v. 
Madurai Mills Co. Ltd.. ATR 1967 SC 681 
in the following language: 

T ss the doctrine of merger is not a 
doctrine of rigid and universal applica- 
tion and it cannot be said that wherever 
there are two orders, one by the inferior 
Tribunal and the other by a superior 
Tribunal, passed in an appeal or revision, 
there is a fusion or merger of two orders 
irrespective of the subject-matter of the 
appellate or revisional order and the 
scope of the appeal or revision contem- 
plated by the particular statute. In our 
opinion the application of the doctrine 
depends on the nature of the appellate or 
revisional order in each case and the 
scope of the statutory provisions confer- 
ring the appellate or revisional jurisdic- 
tion.” ` 

11. Section 17D in sub-section (1) 
provides for the filing of an application 
to set aside a decree for recovery of pos- 
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session, passed cn the ground of default 
zither under the 1956 Act or 1950 Act, 
provided possession of such premises has 
not. been taken in the execution of such 
decree. A decree for possession could 
be passed, under the said Acts, either by 
the court of the first imstance or by a 
rourt in exercise of appellate jurisdiction.) . 
Assuming that such a decree is passed by 
either of the ccurts referred to above, 
it would be an executable decree by its 
own force immediately on the passing of 
such decree, Any appeal preferred from 
such decree, would not by itself mean 
a stay of its execution unless otherwise 
crdered by the court in which such ap- 
peal has been filed. And as was held 
in cases of Juscurn Boid and Md. Nooh, 
(supra) the decree passed by a court re- 
‘mains effective and is operation is not 
interrupted where the decree in the ap- 
peal is one of dismissal. 

12. The’ question then arises is 
about the effect of the decree that may 
be passed in the appeal. The authorities 
referred to by Mr. Ghosh have laid down 
the proposition that the decision of ap- 
pellate court alone is the subsisting and 
operative decision and the decree of the 
lower court merges ir the decree of the 
appellate court. It may be noted here that 
the cases referred by Mr. Ghosh were 
concerned with the territorial jurisdic- 
tion of the High Court where the original 
authority is within such territorial juris- 
diction while the appellate authority is. 
not and in such cases it was held that the 
effective and operative order is of the 
appellate authority in which the original 
order merged and the High Court is not 
In position to issue writs against .the 
orders of the criginal authority if the 
appellate authority is outside its territo- 
rial jurisdiction. under Article 226 as if 
stood before its amendment, though such 
appellate authority may merely confirm 
the order under appeal before it. In the 
case of Somnath, 1969-3 SCR 384 (supra) 
the petitioner challenged the order of 
dismissal by his employer which was 
affirmed by the State Government under 
certain statutory rules. The Supreme 
Court observed that the order of dismissal 
by the employer could not be challenged 
as it merged in the appellate order of the 
Government, which, again, was not shown 
to be defective. In such cases the courts 
laid down the proposition that if any 
order in any proceeding is to be challeng- 
ed, it must be the final order which is 
passed ultimately by an appellate or re- 
visional authority in which the earlier 
orders of the ariginal or the subordinate 
appellate or revisional authority merge. 


13. It was pointed out in the 
Madurai Mill’s case, AIR 1967 SC 68L 
(supra) that the doctrine of merger is not 
a doctrine of rigid and universal applica- 
tion, In cases where a trial or lower 


me 
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appellate court’s decree is put to execu- 
tion, and the superior appellate court 
merely dismisses the appeal, the execu~ 
tion, which shall always be on the basis 
of the original decree under appeal, will 
not be ineffective or infructuous; om the 
contrary the execution of the d=cree 
under appeal would proceed with 
force as an effective ancl operative d=cree 
unless its proceedings were stayed during 
appeal and such decree could be put to 
execution even after the disposal of the 
appeal. In fact, the above proposition is 
supported by the provisions relating to 
execution in Order 21, Rule 11 of the Code, 
which provides for one column for the 
decree to be executed and another 
column as to whether any appeal has 
been preferred from the decree. On the 
authority of the above decisions and in 
view of the provisions of the 195€ Act 
and the Code relating to execution, [ am 
of opinion that in cases where the apel- 
late court merely dismisses the arpeal, 
the principle of merger can have no ap- 
plication in cases of execution of the ori- 
ginal decree except as to limitation and 
will not affect an executable decree pass- 
ed by an inferior court, in so far zs its 
execution is concerned. The position 
would be otherwise if the decree is modi- 
fied or varied by such appellate authority 
as, in such event, the original decree will 
be inexecutable. In Ratanmala v. Gopal 
Lal, AIR 1955 Cal 14, it was observed 
that the court has applied the theory of 
merger in two classes of cases viz. for 
the purpose of determining the point of 
time when limitation would run anc for 
the purpose of amendment of decrees. 
The decision in Kutti Nadar v. Swami 
Kutty Nadar, 1966-2 Mad LJ 575 relied 
on by Mr. Ghosh, is also on questicn of 
limitation as to execution of an appellate 
decree dismissing the appeal 


14. Mr. Ghosh’s further contention 
is that the word “decree” in sub-section 
(4), if the above interpretation is accept- 
ed would result in anomaly as the appel- 
late decree would be allowed to remain 
in full force and effect in view of its 
being passed after the material date while 
the decree under execution passec by 
any of the lower courts having jurisdic- 
tion, either original or appellate, is set 
aside. The court in this section undez its 
provisions means the court of the firs’. in- 
stance and such court is given powers not 
only to set aside the decree but als to 
dismiss the suit which is to follow as a 
matter of course. In case where the ap~ 
pellate decree dismisses the appeal ageinst 
the decree for recovery of possession, such 
decree would be infructuous, as contend~ 
ed by Mr. Mitra, in view of ‘the dism:ssal 
of the suit itself. I am accordingly un~ 
able to hold that there would be any 
anomaly as contended by the landlord 
decree-holder, 
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15. This court in the cornected 
Second Appeal No. 1255 of 1967, against 
the appellate decree of dismissal of the 
tenants appeal thereby affirming the 
decree of the court of the first instance, 
Dace the following decree on January, 

“It is ordered and decreed that the 
decree of the court of appeal below be 
and the same is hereby affirmed and this 
appeal dismissed subject to this that the 
defendant appellant, having duly filed the 
stipulated undertaking, through his learn- 
ed Advocate, is allowed time till tne end 
of January, 1970 for vacating the disput- 
ed premises and delivering up quiet and 
peaceable possession thereof to the de- 
cree-holder respondent on conditicn that 
the said defendant appellant depcsits in 
the trial court, to the credit of the decree- 
holder respondent, within two months 
from this date, the outstanding . arrears, 
if any, on account of rents or mesre pro- 
fits, as the case may be, and also goes on 
depositing, in the same court to the 
same credit, month by month, regularly, 
according to the English celendar, within 
the 15th of the next succeeding month 
according to the same calendar, a cum of 
Rs. 175/- (Rupees one hundred and seven- 
ty-five) per month, on account of current 
rents or mesne profits: 


And it is further ordered that in the 
event of the said defendant’s failure to 
make any of the above deposits, this de- 
cree shall become executable at once.” 


16. This decree, in all material 
particulars, thus is a decree of dismissal 
of the appeal, though some tims was 
given to the tenant for delivery of pos- 
session on certain terms and undertaking. 
It may be noted that the execution of the 
decree of the court of first instance in 
Title Execution Case No. 39 of 1967, start- 
ed by the decree-holder, would cor-tinue, 
as it has in fact so continued, and the 
only effect of the High Court’s decree 
was to suspend for the time being, fur- 
ther proceedings in the said exerution 
case, 


17. Mr. Ghosh, at the concluding 
stage of hearing, raised a point that in 
view of the pending proceeding in con- 
tempt against the petitioner in Civil Rule 
No, 854 of 1970, this rule cannot be heard 
unless he is purged of the contempt. It 
appears that the Bench, on hearing the 
parties in the said rule, preferred to await 
the decision on the petitioner’s application 
under Section 17D (1) filed in the mean- 
time in.the trial court. The contempt 
Rule was fixed on August 8, 197C for 
orders when the Court was informed that 
the said petition was dismissed by the 
trial court and on an application in revi- 
sion by the petitioner tenant, a Rule, 
being the present Rule, has been issued. 
in that situation, the Benca adjourned 
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the hearing of the contempt rule sine 
die. It is, therefore, obvious that the 
Bench desired that the present Rule 
should be heard and disposed of before 
the contempt Rule is taken up. Accord- 
ingly, I feel that there is no impediment 
to my hearing the present Rule and Mr. 
Ghosh’s objection to the contrary is over- 


ruled. : 
18. - In the view I have taken the 


order impugned in the rule cannot be © 


sustained. I accordingly make the rule 
absolute, set aside the order No. 47, dated 
July 15, 1970 in Title Suit No. 795 of 
1957 passed by the learned Munsif, Se- 


cond Court, Alipore. I further hold that, 


the application filed on January 12, 1970 
by the tenant defendant petitioner under 
Section 17-D (1) of the 1956 Act is main- 
tainable in law. ‘The said application will 
now be considered by the learned Munsif 


in accordance with Jaw and I direct that -- 


the application be disposed of with utmost 
expedition and for the purpose, let the 
records be sent down at once. 

19. There will be no order for 


costs in this Rule, 
Petition allowed, 
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G. Ambalal (Export) Private Ltd. 
Petitioner v. The Assistant Collector of 
e Calcutta and others, Respond- 
ents. 


=- Matter No. 428 of 1970, D/- 11-2- 
1971. , 

(A) Customs Act (1962), S. 2 (14) — 
In order to be “dutiable goods” the goods 
must fulfil both the conditions laid down 
in Section 2 (14). (Paras 4 and 5) 


(B) Customs Act (1962), S. 113 (ìi) — 
If the goods are not dutiable goods, the 
goods cannot be confiscated. 
(Paras 4 and 5) 
(C) Customs Act (1962), S. 114 (ii) — 
In order to impose penalty it should be 
either a penalty not exceeding five times 
of the duty sought to be evaded on such 
goods or Rs. 1,000/-, whichever is greater. 
If a comparative assessment of penalty on 
the basis of the sum sought to be evaded 
and Rs. 1,000/- is not possible, the sec- 
tion does not ‘apply. (Para 8} 
(D) Constitution of India, Art. 226 — 
Writ of certiorari — Show cause notice 
without jurisdiction. 


Custom Authorities issuing. show 
cause notice, why the goods should not 
be confiscated on the ground of misdecla- 
ration in the shipping bills, must -esta- 
blish that the misdeclaration was in res- 
pect of material particulars which has 
a bearing in relation to the objects ož 
that Act. (Para 6: 


GO/GO/D198/71/MKS(T) 


{[Pr. 1] G. Ambalal (Exp.) Pvt. v, Asst. Collector, Customs 


A.I R. 


Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 643 (V 54) = 
(1967) 1 SCR 836, Manmohan 
Das Shah v. Bishan Das 4 

(1967) 1967-2 QB 970, J. W. Dwyer 
v. Metropolitan District Receiver 4 

(1958) AIR 1958 SC 861 (V 45) = 
1959 SCR 848, Mazagaon Dock Ltd. 
VL T. & E. 'P, T. Commr. 

(1955) AIR 1955 Bom 113 (V 42) = 
1955 Cri LJ 423, Mohandas Issar- 
das v. A. N. Sattanathan 

(1951) AIR 1951 SC 301 (V 38) = 
52 Cri LJ 1103, S. Krishna v. 
State of Madras : 4 

(1937) 1937-1 KB 305 = 106 LJ KB 
‘599, The King v. Governor of 
Brixton Prison 

(1917) ATR 1917 PC 133 (V 4) = 
1917 AC 393, Atioice-Gcaccal 
for New Zealand v. Brown 

Bajoria, for Petitioner: 

Respondents. 


ORDER :— The’ petitioner at all 
material times carried on business in jute 
goods. In the course of the said business 
the petitioner entered into several con- 
tracts with one Reliance Commercial 
Corporation, Bombay, for the sale of hes- 
Sian cess bags. The said contracts with 
Reliance were on F.O.B. basis. The said 
Reliance Commercial Corporation, : Bom- 
bay, it has been alleged, in its turn used- 
to enter into contracts with the foreign 
buyers. According to the petitioner’s case 
the petitioner had nothing to do with the 
contracts of Reliance Commercial Corpo- 
tation, Bombay, with the foreign buyers. 
I am not here concerned actually whether 
the petitioner had anything to do with 
the foreign buyers and I do not decide 
that question. From the tenor: of the 
show cause notice ‘it appears that it is 
the case of the respondents that the peti- 
tioner had something to do with the sale 
to the foreign buyers but as mentioned 
hereinbefore, I do not decide this ques~ 
tion in this application. It has been fur~ 
ther alleged by the petitioner that the 
petitioner used to get the contracts with 
the said Reliance Commercial Corpora- 
tion, Bombay, registered with the Export 
Contract Registration. Committee. On the 
4th May; 1967, the petitioner presented 
four shipping bills along with the decla- 
ration under Section 12 (1) of the Foreign 
Exchange Regulation Act, 1947, for the 
purpose of effecting shipment of gocds to 
Yugoslavia for and on account of the said 
Reliance Commercial Corporation, Bom- 
bay. On the 26th July, 1967, the peti- 
tioner presented three shipping bills for 
effecting shipment of goods for and on 
account of the said Reliance Commercial 
Corporation, Bombay, to Yugoslavia along 
with the declarations under Section 12 (1) 
of the Foreign Exchange Regulation Act, 
1947. The values declared in the said 
shipping bills and declarations under Sec- 


ee 
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tion 12 (1) of the Foreign Exchange Regu- 
lation Act, 1947, were on the basis of the 
values mentioned in the contracts of the 
petitioner with the Reliance | Commerzial 
Corporation, Bombay. That is an admit- 
ted position. It has further been allezed 
by the petitioner that the values m=n~« 
tioned were - the market price on the 
material dates. It is not necessary for. me 
to decide if they were so. On the cist 
‘August, 1967, a show cause notice dated 
the 26th August, 1967, issued. by the PES- 
pondent No. 1, namely, the Assistant 


Collector of Customs for Exports, Gal- 
cutta, was received requiring the pəti- 


tioner and the said Reliance Commercial 
Corporation, Bombay, to show cause why 
the goods covered by the said. shipping 
bills should not be confiscated under- Eec- 
tion 113 (d) of the Customs Act, 1¢62, 
and why penal action should not be taken 
against the petitioner under Section 114 
(1) of the Customs Act, 1962. It was 
alleged in the said show cause notice that 
the goods that were sought to be exported 
without declaring the full export value on 
the shipping bills and G.R.I. forms were in 
contravention of the provisions of Sec- 
tions 11, 14(1) and 50(2) of the Custcns 
Act, 1962, read with Section 12 (1) of che 
Foreign Exchange Regulation Act, 1347 
and the notification thereunder and Sec~« 
tions 23A and 23B of the Foreign Ex= 
change Regulation Act, 1947. It appears 
that in respect of the shipping bills as 
mentioned hereinbefore presented on <he 
Ath May, 1967, the duty payable on che 
- goods to be exported was paid on the 13th 
November, 1967. In January, 1968, che 
said export duty paid by the petitioner 
had been refunded. Prior thereto on zhe 
8th November, 1967, another show cause 
notice was issued by the respondent No 1, 
namely, the Assistant Collector of C.s« 
toms, requiring the petitioner and che 
said Reliance Commercial Corporation; 
Bombay, to show cause why the goods 
should not be confiscated under Sec. 11 
(d) of the. Customs Act, 1962 and why 
penal-action should not be taken under 
Section 112 of the Act for violation of 
Section 12 (1) of the Foreign Exchange 
Regulation Act, 1947, read with Section 11 
of the Customs Act. The petitioner 
replied to the said notices and thereafter 
on the 5th September, 1968. moved this 
Court under Art. . 226 of the Constitutzon 
and obtained a Rule Nisi being Mater. 
No. 616 of 1968 challenging the aforesaid 
show cause notice. Matter No. 616 of 
1968 was heard and disposed of by S. P. 
Mitra, J. and by judgment delivered on 
the 17th June, 1970. S. P. Mitra, J. mzde 
the Rule absolute but liberty. was given 
to the respondents to proceed under the 
Customs Act, 1962, if they were so entitl- 
ed under the law without prejudice to 
any of the: petitioners’ rights and conten- 
tions in the matter. Thereafter it appears 
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that on the 10th July, 1970, another show 
cause notice was issued. It is this show 
cause notice which is the subject-matter 


of the challenge in this application under 
Art. 226 of the Constitution, 


2. . By the said notice dated (0th 
July. 1970, it has been alleged that the 
F.O.B. Values declared on the. shipping 
bills were on the basis of the sale con- 
tracts entered between the two firms, 
viz., the petitioner and the Raliance Com~ 
mercial Corporation, Bombay. It has 
been further alleged that the F.O.B. price 
declared in the shipping bills were not 
the actual sale prices at which the goods 
were sold to the foreign buyers. It has 
been stated that the F.O.B. values should 
have been on the basis of the sale con- 
tracts entered between the Reliance Com~ 
mercial Corporation and Mys. Jugotaksil 
Impex, Yugoslavia, the foreign buyer. 
It has been further stated that the goods 
sought to be exported under shipping 
bills appeared to have been misdeclared 
material particulars and 
value and thereby an attempt had been 
made to export the goods ‘without de- 
claring the correct F.O.B. value of 
the goods. in the shipping bills 
In contravention of Section 50 (2. of 
the Customs Act, 1962. It has been stat- 
ed that the alleged misdezlaration of 
value in the shipping bills resulted in a 
loss of foreign exchange to the extent of 
about Rs. 78,295/-, particulars whereof 
were mentioned in the said notice, There- 
after the notice further stated that the 
goods, therefore. appeared to be liab_e to 
confiscation under Section 113 (i) of the 
Customs Act, 1962 and that M/s. Reliance 
Commercial Corporation also were Lable 
to penal action under Section 114 (©) of 
the Customs Act, 1962. The petitioner - 
was asked to show cause against the pro- 
posed action. After certain correspond~ 
ence the petitioner moved this High Court 
under Art. 226 of the Constitution or the 
29th of July, 1970 and obtained a Rule 
Nisi, as mentioned hereinbefore. 

3. Appearing in support of this 
petition Mr. Bajoria, learned Advocate 
for the petitioner, contended, firstly, that 
under Section 113 (i) of the Customs Act, 
1962 an-order for confiscation could only 
be passed if the góods were dutiable 
goods or prohibited goods and did ‘not 
correspond in any material particulars 
with the entry made or in case of bag- 
gage with the declaration under Secticn 77 
of the Act. It was argued by Mr. Eajo- 
ria that in the facts and circumstances 
of the case these goods in question were 
not dutiable goods inasmuch as no duty 
remained to be paid in respect of such 
goods and as such would not attract. the 
provision of Section 113 (i) of the Cus« 
toms Act, 1962. It was secendly, urged 
that even assuming that the allegations 
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in the said notice to.be true the alleged 
misdeclaration of the values of the con- 
tract with the foreign buyer were not 
in respect of material particulars and as 
such the provision of Section 113 (i) of 
the Customs Act, 1952 could not be at- 
tracted. Thirdly, it was contended that 
there was no obligation on the part of 
the petitioner to declare the value on the 
basis of the price paid by the ultimate 
foreign buyer. Lastly it was submitted 
that Section 114 (ii), under which the 
petitioner was prosecuted, could not he 
attracted in this case in the facts and 
circumstances of this case. 


Å, The first question, therefore, 
that requires consideration in this case is 
whether. the goods in question in the 
facts and circumstances of this case were 
dutiable goods. In order to decide this 
question it will be necessary to refer to 
the relevant statutory provision. Sec- 
tion 2 (14) defines dutiable goods as 
follows:—- 

“tdutiable goods’ means any goods 
which are chargeable to duty and on 
which duty has not been paid.” . 
Section 2 (33) provides the definition of 
prohibited goods. ‘Prohibited goods’ 
meant any goods the import or export of 
which was subject to any prohibition 
under the Act or any other Jaw for . the 
time being in force but did not include 
any such goods in respect of which the 
conditions subject to which the goods 
were permitted to be imported or export- 
ed had been complied with. It may be 
mentioned here that it is the common 
ease that the goods in question were not 
prohibited goods. Section 2 (41) defines 
value by stating “ ‘value’ in relation to 
any goods means the value thereof deter- 
mined in accordance with the provisions 
of sub-section (1) of Section 14 of ‘the 
Act.” Section 12 of the Act which is in 
Chapter V of the Act dealing with levy. 
of and exemption from customs duties 
provides as follows: 

"Sec, 12 — Dutiable goods:— (1) Ex- 
cept as otherwise provided in this Act, 
or any other law for the time being in 
force. duties of customs shall be levied at 
such rates as may be specified under the 
Indian Tariff Act, 1934 (32 of 1934), or 
any other law for the time being in force, 
on goods imported into, or exported from 
India, ` ; 

(2) The provisions of sub-section (1} 
shall apply in respect of— 

(a) all goods belonging to the Central 
Government; and _ | 

(b) all goods belonging to the Gov- 
ernment of a State and used for the pura 
poses of a trade or business of any kind 
carried on by, or on behalf of, that Gov- 
ernment, or of any operations connected 
with such trade or business; 
as they apply in respect of goods not be« 
longing to any Government,” 
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Section 14 of the Act provides that for the 
purpose of the Indian Tariff Act. 1934 or 
any other law for the time being in force 
whereunder customs duty was chargeable 
by reference to their value, the value of 
such goods should be deemed to'be the 
price at which such or like goods were 
ordinarily sold or offered for sale or deli- 
vered at the time and place of importa- 


tion or exportation as the case 
may be in the course of inter- 
. national trade and where the seller 


and the buyer had no interest in the 
business of each other and the price was 
the sole consideration in the sale. It is 
not necessary to refer to the other pro- 
visions of the said Section. Section 28 
provides for the notice for payment of 


‘duties not levied, short-levied or errone- 


ously refunded and the manner of their 
recovery. Section 50 deals with the entry. 
of goods for exportation and provides 
that the exporter of any goods should 
make entry thereof by presenting to the 
proper officer in the case of goods to be 
exported in a vessel or aircraft a shipping 
bill and in the case of goods to be ex- 
ported by land a bill of export in the 
prescribed form. The exporter of any 
goods while presenting the shipping bill 
or bill of export should at the foot there- 
of make and subscribe to the declaration 
as to the truth of the contents. Section 51 
of the Act provided for clearance of the 
goods and stipulated that if the proper 
officer was satisfied that any goods en- 
tered for export were not prohibited 
goods and the exporter had paid the duty, - 
if any assessed thereon and any charges 
payable under this Act in respect of the 
same the proper officer might make an 
order permitting clearance and loading 
of the goods for exportation. Section 113 
provides “confiscation of goods attempted 
to be improperly exported, etc.,—The fol- 
lowing export goods shall be liable to 
confiscation:— 

' (i) any dutiable or prohibited goods 
which do not correspond in any material 
particular with the entry made under 
this Act or in the case of baggage with 
the declaration made under Section 77, 
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Section 114 (ii) provides penalty for af- 
tempt to export goods improperly, etc. — 
Any person who, in relation to any goods, 
does or omits to do any act which act or 
omission would render such goods Hable 
to confiscation under Section 113, or abets 
the doing or omission of such an act, 
shall be liable-— : 


(i) wee osa Cee eek BOR bee ses tee 
_ (ii) în the case of dutiable goods, 
other than prohibited goods, to a penalty 
not exceeding five times the duty sought 
to be evaded on such goods or one thou- 


sand rupees, whichever is greater; 


(iii) az 
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Section 117 deals with imposition of 
penalties for contravention of the Act not 
expressly mentioned and provides that 
any person who contravenes any prohibi- 
tion of the Act or abets any such contra- 
vention and who fails to comply with the 
provision of the Act which was his duty 
to comply with, where no expressed 
penalty is elsewhere provided for such 
contravention or failure, should be liable 
to a penalty not exceeding Rs. 1,000/-, 
Section 125 provides for option to pay 
fine in lieu of confiscation. Sections 132 
and 135 which are in Chapter XVI deal 
with offences and prosecutions and pro- 
vide for punishment for false declaration, 
false document and evasion of duty or 
prohibitions and provida for personal 
punishment of the offender. It is an ad- 
mitted fact that in this zase as a result 
of the alleged misdeclaration no duty 
was being evaded. It is also an admitted 
fact that the duty in this case had to be 
paid on the basis of the relevant provi- 
sions of the Indian Tariff Act guiding the 
exportation of the goods in question. 
There is also no dispute that the goods 
in question were not prohibited goods in 


the sense that export of these goods had 


not been prohibited under any provisions 
of the Customs Act, 1962. It is upon 
these facts that the controversies in the 
present case have to be decided and it has 
to be seen whether the show cause notice 
is without jurisdiction or is liable to be 
quashed. The first question as mentioned 
hereinbefore is whether the goods in 
question are dutiable goods. The defini- 
tion as noted, must fulfil two conditions: 
reading, it by itself and literally, that is 
to say, the goods in question should be 
chargeable to duty and further the goods 
must be such on which the duty has nof 
been paid. The qualification must be 
referable to the time when goods are 
being actually exported. In view of Sec- 
tion 51 until and unless the Customs 
duties have been paid the authorities 
would not permit exportation of these 
goods. In this case Mr. Mitter, learned 
counsel for the department, sought to 
argue that factually duty had not been 
paid originally at the time when the ship- 
ping bills were presented. I do not think, 
that the respondents are entitled to take 
that position. Duties were ultimately re- 
funded but it is not the case that clear- 
ance was objected to because the duty had 
not been paid. It appears to me that in 
order to be dutiable goods the goods in 
question must fulfil two conditions. The 
conditions or qualifications are mentioned 
in the definition in a conjunctive manner. 
Mr. Mitter contended that the expression 
“and? in the definition of the ‘dutiable 
goods’ should be read .as “or”, alterna- 
tively and as “and/or” in order to give 
meaning to the intention of the legisla- 
ture. Mr. Mitter drew my attention to 
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Maxwell’s Interpretation of Statutes 1969 
Edition, p. 232 and to several decisions, 
viz.. The King v. Governor of Brixton 
Prison, (1937) 1 KB 305 at v. 313, J. W. 
Dwyer v. Metropolitan District Receiver,’ 
(1967) 2 QB 970, Attorney-General for 
New Zealand v. Brown, AIR 1917 PC 133 
Mazagaon v. I. T. & E. P. T. Commr., AIR 
1958 SC 861 and S. Krishna v. State of 
Madras, AIR 1951 SC 301. On the basis 
of the aforesaid decisions and the autho- 
rities Mr. Mitter contended that the Court 
had the power in a proper case to con- 
strue the expression ‘and’ as ‘or’ and vice 
versa. In so far as the legal proposition, 
contended by Mr. Mitter is concerned 
it is correct. The Court undoubtedly has 
the power, if reading the Act as a whole 
the Court comes to the conzlusion that 
such a construction should be made to 
avoid either absurdity or to avoid defeat- 
ing the clear intention of the legislature, 
It has been pointed out by the Supreme 
Court in the case of Manmohan Das Shah 
v. Bishan Das, AIR 1967 SC 643 tha- the 
ordinary rule of construction was that a 
provision of a statute should be construed 
in accordance with the language used 
therein unless there were compelling rea- 
sons such as, where literal construztion 
would reduce the provision to absuzdity 
or prevent the manifest intention of the 
legislature from being carried out. 


5. Bearing the above principles in 
mind, therefore, the present question has 
to be considered. It has to be noted that 
the expressions “dutiable goods” and 
“prohibited goods” appear only in Sec- 
tions 111 and 118 of the Customs Act, it 
is In respect of imposition of certain 
penalties upon an offender that these ex- 
pressions have been used in the Act. 
Therefore, they must receive strict cón- 
struction unless compelled otherwise by 
the context and purpose of the Act. It 
has. to be noted that if the expression 
‘and’ is read as ‘or’ then in a sense the 
definition clause would become absurd 
because dutiable goods would mean goods 
which are chargeable to duty or on which 
the duty had not been paid, that is to 
say, all-goods whatsoever would become 
dutiable by virtue of this definition. That 
would be an absurd position. Therefore, 
Mr. Mitter contended that it should be 
read as “and/or”. Reading the expres- 
sion “and” as “and/or” wou'd make the 
first part of the definition redundant. 
Mr. Mitter contended that for violation 
of Section 50, that is, for giving a false 
declaration in the shipping bills, though 
it might have no effect on the questicn of 
duty, no punishment was provided and 
Section 50 would become nugatory if the 
expression ‘and’ in the definition clause 2 
(14) was not read as ‘or’. I em unable to 
accept this contention. Firstly, if the ex- 
pression ‘or’ is read in the definition 
clause of Section 2 (14) then the person 


448 Cal. [Prs. 5-8] G. Ambalal (Exp.) Pyt. 7. Asst. Colector, Customs 


who has: paid the duty would be placed 
at a disadvantageous position than the 
person who has not paid the duty, which 
could not have been the intention of the 
Legislature. Secondly, it would not be 
proper to state that no penalty has been 
provided for violation of Section 50 of the 
Act. Penalty of fines can be imposed and 
also that of imprisonment. If the legis- 
lature has thought it fit not to provide 
Zor penalties on the goods it is not for 
the Court to’ 
punishment for violation of Section 50 of 
the Act. Mr. Mitter also contended that 
unless the expression ‘and’ was read as 
‘or’ the definition clause, namely 2 (14) 
would be in conflict with Section 12 of 
the Act. I am unable to accept this’ con- 
tention also. Section 12 does not define 
dutiable goods. Section 12 only provides 
how the duties will be levied in respect 
of the dutiable goods. For indicating 
that in the marginal note of Section 12, 
the expression “dutiable goods” have been 
mentioned. Section 12 is not an addi- 
tional definition of dutiable goods to Sec- 
sion 2 (14) of the Act. Mr. Bajoria fur- 
ther contended that in case of a possible 
doubt this being in a penal section, it 
should be resolved in favour of citizen 
and such a construction should be made 


which would be favourable to the citizen. 


Mr. Bajoria referred me to certain deci- 
sions of the Supreme Court in support of 
this proposition. In the view I have 
taken It is not necessary for me to dis- 
euss this question in any greater detail 
I am of the opinion that the contentions 
raised on behalf of the respondents can~ 
not be accepted.on the question of “duti- 
able goods” and it must be held that the 
voods in question, in the facts and cir- 
cumstances of this case, were not duti- 
able and as such Section 113 (i) would not 
be attracted to this case, 


6. The next question is ate 
even assuming, the value which has been 
declared to be incorrect, is it such an in- 
correct particular as to attract the provi- 
sions of Section 113 (i)?. Mr. Bajoria 
contended that material In this clause 
must mean and refer to those particulars 
which were material for the purposes of 
the Act, that is to say, Customs Act, 1962. 
The Customs Act, 1962 was concerned 
primarily with two objects, that is to say, 
to levy duty, to realise duty and second- 
ly, to prevent exportation or importation 
of certain prohibited goods. If any mis- 
declaration or false declaration was made 
to defeat or delay the payment of duty 
or which was calculated to evade any 
prohibition as provided by the Act, then 
such a declaration might amount to a 
misdeclaration of certain material facts as 
contemplated by the section. But in this 
case, the admitted position was, the alleg- 
ed misdeclaration did not in any way 
affect the . question of prohibition 


impose another form of. 
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of any goods and did not affect 
the question of payment of any 


duty. Mr. Mitter on the other hand con- 
tended that the value which the petitioner 
should have dezlared in the shipping bill 
namely, F.O.B. value, was the value at 
which the goods wera exported abroad, 
According to Mr. Mitter, the declaration 
which was required to be given under 
G.S.R.I was such a declaration, which 
was also required by Section 50 (2) of 
the Customs Act, 1962. Any declaration 
which was false in respect of the Foreign 
Exchange Regulation Act would also at- 
tract the provisions of Section 50 (2) of 
the Act, according to Mr. Mitter. In 


‘other words, what Mr. Mitter contended 


was that any violation of the provisions 
of the Foreign Exchange Act, would also 
involve the violation of Section 50 of the 
Customs Act, 1962, and as such it would 
be material for the purposes of this Act. 
I'am, however, unable to accept this con- 
tention of Mr. Mitter. Material for the 
purpose of a particular Act should be in 
relation. to the objects of that particular 
Act. Preamble of the Customs Act. 1962 
did not provide that it was to regulate 
the purpose of the foreign exchange re- 
gulation, it was to an Act to consolidate 
and amend the law relating to Customs. 
Neither the preamble nor the terms of the 
different sections warrant the conclusion 
that the declaration of value for foreign 
exchange purpose was material for the 
purpose of Customs Act, 1962. Therefore 
the alleged misjeclaration did not amount 
to any mis-statement of any “material 
particular” which would attract the pro- 
visions of Section 113 (i) of the Customs 
Act, 1962. On this ground also I am of 
the opinion that this notice is liable to 
be quashed. 


7. The’ next contention ‘of Mr. 
Bajoria was that his client was under no 
obligation to declare the value of the 
goods on the basis of the price to be paid 
by the foreign buyer. Mr. Bajoria refer- 
red me to Section 14 (a) of the Act and 
to the definition of the value. In this 
connection reference was made to the 
definition of F.O.B. value in the Export 
Trade of Schmitthoff (4th Edition) at 
page 17. It is not necessary for me and 
I do not intend to decide whether the 
petitioner was at-all under any obligation 
to declare the value at which the goods 
— ultimately purchased by the foreign 

uyer. 


8. The lasf contention that was 
urged was that Section 114 (ii) could not 
be attracted in this case, because in order 
to impose penalty it should be either a 


‘penalty not exceeding five times of the 


duty sought to be evaded on such goods or 
Rs. 1,000/-, whichever was greater. Now 
in this case no duty was going to be 
evaded, that is the admitted position. 


ad 
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other sum was greater or less than the 
duty sought to be evaded cannot be found 
out. Unless a comparative assessment 
was possible the section could not be ap- 
plied. Mr. Mitter had on this point 
sought to refer to the decision of the 
Bombay High Court in the case of Mohan- 
das Issardas v. A. N. Sattanathan, report- 


-ed in ATR 1955 Bom 113 at p. 119. There, 


however, the language of the section was 
different; therefore, it is not necessary for 
me to discuss the case. In view of the 
fact that no duty was sought to be evad- 
ed in this case penalty under Section 114 
(ii) could not be imposed because the: test 
whether any particular sum of money 
would be greater than the tax sougkt to 
be evaded could not be applied. On that 
view of the matter, the notice is liable 
to be quashed. 


9. Regulation of foreign exchange 
fs vitally connected with the exportation 
and importation of goods from this coun- 

and as such Customs  authocities 
should have powers to enforce forzign 
exchange regulation. Economice laws to 
be effective must have an integrated 
machinery for enforcement. Econemic 
crimes are also often inter related. It is 
time for the Parliament to consider the. 
desirability of an Economic Code to ful- 
the integrated purpose of economic 
planning, control and development. That 
power, is a matter for a proper legisletive 
provision. 

10. In view of the provisions of 
the Customs Act, 1962 as they are, it 
must, however. be held that the sow 
cause notice as it was only on the two 
grounds mentioned hereinbefore, is liable 
to be quashed for the reasons menticned 
hereinbefore. 


11. In the result, the said netice 
dated 10th of July, 1970 being Annexure 
G to the petition, is hereby quashed and 
the respondents are restrained from ro- 
ceeding with the said notice. Let aporo- 
priate writs in the nature of certicrari 
and mandamus be issued accordingly 

The Rule is made absolute to the ex- 
tent indicated above. 

There will be no order as to costs. 

The operation of this order is stayed 
for five weeks. . 

Writs issued, 
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Indian Railways Act (1890), S. 74-C 
(3) — In view of the provisions of the sec- 
tion doctrine of Res Ipsa Loquitur has no 
application —- The negligence and miscon- 
duct on the part of the Railways has to be 
proved by the plaintiff and mere damage 
to his consignment by itself will not make 
the Railways liable for damages. AIR 
1966 SC 395 & AIR 1959 Pat 473, Rel. on. 
(Paras 6 and 8) 
Cases Referred; Chronological Paras 
(1966) ATR 1966 SC 395 (V 53) = 
(1966) 1 SCR 580, Union of India 
„V. West Punjab Factories Ltd. 2 
(1959) AIR 1959 Pat 473 (V 46) = 
1959 BLJR 184, Union of India 
„V. Bishwanath Agarwalla 
(1949) AIR 1949. Cal 380 (V 36), 
G, A. Jolli v. Dominion of India 9 


Ajay Kumar Basu, for Appellants; K. 
= and Gurudas Ghose, for Respon- 
ent. 


ARTI, J.:— This appeal is 
at the instance of Union of India represent- 
ing certain railways. A consignment contain- 
ing 293 bags of Dhania weighing 329 mds. 
24 seers was booked at Vikarabad a sta- 
tion on the N. S. Railway for carriage to 
and delivery at Midnapore, a station ‘on 
the erstwhile B. N. Railway against R. R. 
No. 88746 dated 20th December, 1950. 
The consignor was himself the consignee. 
The consignment reached Midnapore on or 
about 20th January, 1951 and then it was 
found that 220 bags out of the aforesaid 
consignment got damaged by water an 
the damage was also assessed by the rail- 
ways and it was found that the damage 
was to the extent of 60 per cent. in 150 
bags, 20 per cent. in 50 bags and 15 per 
cent. in 20 bags, the total thus coming to 
115 mds. 35 seers. The plaintiff claims 
to be the owner of the goods by purchase 
from the.consignor after the goods had 
been booked and alleges that the goods got 
badly damaged by rainwater during transit 
on account of negligence and misconduct 
on the part of the railways, and thera was 
also considerable delay on the part of the 
railways in handling this consignment. He 
claimed a sum of Rs. 12,746-4 annas as 
the price of this 115 mds. 85 seers 
@ Rs. 110/- per md., a sum of Rs. 330/- 
as the price of 220 empty bags @ Rs. 1.50 
per bag, a sum of Rs. 6411-12 annas as 
the loss on account of market fluctuation 
on 213° mds. 29 seers @ Rs. 80/- per md. 
together with a sum of Rs. 2531-12 annas 
by way of interest. The totel claim thus 
reached at Rs. 22.019-12 annas. The loss 
on account of market fluctuation was zlaim- 
ed on the basis that there was inordinate 
delay on the part of the railways and the 
market had come down from Rs. 110/- to 
Rs. 80/-, and it was ’at that rate ‘that the 
plaintiff had to sell the better portion of 
the consignment. The railways ~cenied 

at there was any negligence or miscon- 
duct on their part, or that the goods were 
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damaged by rainwater. They further alleg- 
ed that claim has been grossly exaggerated 
and also that the plaintiff was not the 
owner of the goods. The learned Subordi- 
- nate Judge at Midnapore overruled the con- 
tention of the defendant, and found the 
defendant guilty of negligence and decreed 
the suit in part for a sum of Rs. 12,746/- 
nemely the price of the damaged goods 
@ Rs. 110/- per maund. He isallowed 
the other claims of the plaintiff 
plaintiff did not file any cross-objection in 
respect of the same. | : 

2. The first point that was pressed 
on behalf of the appellant by Mr. Ajoy 
Kumar Basu, learned Advocate is to the 
effect that the plaintiff is not the owner of 
the goods. The delivery was made to the 
plaintiff and there are documents already 
admitted into evidence which would show 
that the plaintiff had purchased this con- 
signment. He produced also the R. R. and 
the R.R. also bears. the endorsement of 
Messrs. Ram. Avatar Agarwalla of Bankura 
and that endorsement he got from the Cen- 
tral Bank of India Ltd. and that would ap- 
pear also from Exts. 7 and 8. We, there- 
fore, agree with the learned Subordinate 
Judge that the plaintiff is the owner of the 
goods and as such he is entitled to sue the 
railways. (Vide Union of India v. West 
Punjab Factories Ltd., AIR 1966 SC 895). 


3. The next point that has been 
pressed on behalf of the appellant by Mr. 
Basu is to the effect that the railways 
would not be responsible inasmuch as the 
goods were defectively packed. Mr. Basu 
relies on Section 74A of the Indian Rail- 
ways Act, and hereinafter referred to as 
the Act. Now, under the rules it is neces- 
sary for the consignor to note in the For- 
warding Note the condition in which the 
consignment was being booked. In tbis 
particular case Ext. A is the Forwarding 
Note and it shows that the defective pack- 
ing was to this effect: “single gunnies 
stitching defective”. Mr. Basu, therefore, 
contends that the railways would not be 
responsible. Now the evidence adduce 
even on behalf of the railways would show 
that this part of its consignment got soak- 
ed in water. That damage could not be 
attributed to the defective packing as stat- 
ed above.. As we read Section 74A, dete- 
rioration, leakage, wastage or damage re- 
ferred in that section must be due to de- 
fective packing or the defective condition 
of the goods. In the circumstances. Sec- 
tion 74A would be of no help.to the ap- 
pellant. 

4. Mr. Basu next relies on Sec 
tion 74C of the Act and submits that as 
in this particular case the goods were book- 
ed at owners risk the. railways would not 
be liable ‘at all until and unless it is proved 
that the “damage was due to negligence 
or misconduct on the part of the railway 
‘administration or of any of its servants”. 
. Mr. K. P. Sinha, learned Advocate, appear- 


and the. 
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ing for the respondent has very fairly con- 
ceded that the onus would be on the plain- 
tiff io these circumstances to prove that 
the railways had been guilty. of such negli- 


gence or ‘misconduct. 


5. The plaintiffs case in this res- 
pect is based on two grounds. Firstly, it 
has been alleged that there has been in- 
ordinate delay in dealing with this con- 
signment and the consignment should have 
reached Midnapore within a week from 
the date of its booking. There is no satis- 
factory evidence on this point. P.W. 1 
himself never booked any such omia 
ment and in the circumstances it cannot be 
held that the plaintiff had been able tọ 
prove that there has been inordinate delay 
on the part of the railways in the handling 
of this particular consignment. 


6. The second ground ‘on which 
the plaintiff lays his claim is that the goods 
were damaged by rainwater and that by 
itself would show that the railways have 
been guilty of negligence. Mr. Sinha in 
this connection relies on the doctrine of 
‘Res Ipsa Loquitur and has referred to 
page 110 in Charlesworth on Negligence, 
dth Edition. This doctrine means in effeet 
that there is evidence of negligence if the 
facts proved are more consistent with neg- 
ligence on the part of the defendant than 
with other causes. In such case the plain- 
tiff will succeed simply if he can prove the 
happening of the accident and nothing 
more. Now that would be a doctrine 
which may be applicable in ordinary cases. 
But the Railways Act has actually gone 
against this principle and purposely the 
legislature has included Section 74C. If 
this doctrine applies, then Section 74C 
would have no meaning. Under Sec. 74C, 
as we have already pointed out, the negli- 
gence or misconduct will have to be prov- 
ed by the plaintiff, and, as such, this con- 
a will also fail (Vide AIR 1959 Pat 


= Ae The fact however remains that 
a part of the consignment did get damaged 
by water. D.W. A A. C. Bhattacharyya 
was posted at Midnapore as goods clerk 
in January 1951 and his evidence would 
show that he found water on a portion of 
the floor of that particular wagon in which 
these goods were brought to Midnapore. 
He has further stated that the condition of 
the wagon was such that water could leak 
out from the corner of the side walls of 
the wagon inside the wagon. No questions 
were put to him that the roof was leaking. 
On the evidence, as adduced, we are not 
in a position. to accept the evidence addue- 
ed by the plaintif. that the roof of this 
particular wagon was also leaking. He 
did not bring-it to the notice of the station 
authorities, nor did he ask for anv inspec- 
tion of the wagon. In the circumstances, 
we- can but only hold that the water did 
get into the wagon on account of a sudden 
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spurt of rain through the corner of the side 
walls of the wagon. 


8. Now this wagon in question was 
not a water tight one. That is an admit- 
ted position. Mr. Sinha submits that Dha- 
nia was a commodity which was liabe to 
be damaged by water and as such it :hould 
have beén sent in a water tight wagon and 
not in not-water-tight wagon as in this in- 
stant case. Mr. Sinha has also drawn our 
attention to Clause IV of Rule 1506 of the 
Indian Railway Commerzial Manual, 1967. 
This rule states that before commencing to 
load goods into wagon, care should be 
taken to see that goods likely to be damag- 
ed by water are not loaded into wagons 
which are not water-tight. Now all these 
rules do not appear to be of any stazutory 
value and it has not been shown to us 
that actually this rule was framed by the 
Railways, under the rule-making sower 
given to the railways. This particular book 
in question is not a saleable book but is 
meant for the use of the railway staf. In 
the second place the consignment in ques- 
tion was booked in December, 1950 and 


arrived at Midnapore in January, 1951. 
That this was a rule in December, 1950 
or even in January, 1951 has not been 


shown. 


On the other hand, the evidence of 
D.W. 7, whom the leamed Subordinate 
Judge found to be an extremely rediable 
and trustworthy witness, would show that 
it is only during the monsoon ale that 
commodities which are highly damageable 
like sugar, rice, atta should not be leaded 
in wagons which are not water-tight. Third- 
ly, it is actually questionable as to wkother 
Dhania could be treated as goods likdy to 
be damaged by water. The goods in ques- 
tion were booked in December which was 
not monsoon period at all. It was booked 
at a place which is now a part and parcel 
of Andhra Pradesh; Gr in “other words, 
would be situated in Central India, and not 
in the south. It was coming to Midnapore 
which would also be a dry area in these 
two months. The liability of the railways 
would be only as of an ordinary pradent 
man. The question would be whether 
ordinary prudent men in the circumstances 
would take care to load such oocs in 
water-tight wagons. No one could expect 
rains during the months of December or 
January at the place where the corsign- 
ment was booked or on the route by which 
it was coming. Railways no doubt pro- 
duced Raincharts to show that there have 
been no rains, but we agree with the -Jearn- 
ed Subordinate Judge 
not cover the entire’ route and there night 
be sudden rains somewhere, otherwise the 
goods could not have been damagec by 


rainwater, as the plaintiff himself alsc ad- 
its in his plaint. An ordinary rcdent 
man in similar circumstances woul not 


take care to load goods in water-tight 2om- 
partment, and, if, in spite of that, the goods 
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are damaged by rainwater, 
held that the railways have been negligent 
or guilty of misconduct. It would be no- 
thing but an accident pure and simple, and 
the railways cannot be held liable. Mr.' 
Bhattacharyya has also mace it clear that 

e monsoon period is counted from June 
to October every year and that there is 
written rule to that effect. Even if there 
is no such written rule, the conduct would 
be of a prudent man in similar circumstan- 
ces, as we have already pointed oat, and, 
on that principle, we cannot find the rail- 
ways guilty of any negligence. The 
position might have been different if 
the goods had been booked in such wagons 
in the monsoons as has been held in some 
cases by this Court. 

9. Mr. Basu has ferther contended 
that the compensation is to be allowed at 
the rate of the price. prevailing when the 
damage occurred or the goods ought to 
have been delivered (AIR 1966 SC 395 & 
AIR 1949 Cal 380) and that the learned 
Subordinate Judge erred in granting com- 
pensation at the rate of Rs. 110/- per 
maund, when Plaintiffs own evidence 
would show that Rs. 80/- per maund was 
the prevalent price at the time of delivery. 
Mr. Sinha, with his usual fairness, kas con- 
ceded the position, and has submitted that 
in case we find that the suit should be de- 
creed it should not be decreed at a rate 
higher than Rs. 80/- per maund. However, 
as we find that the suit has to be dismissed, 
this question would not arise. 

10. - The appeal accordingly suc- 
ceeds and is allowed. The judgment and 
decree passed by the learned Subordinate 
Judge is set aside and the suit is dismissed. 

Each party will bear its own costs in 
this Court as also in the trial Court. 

SARMA SARKAR, J.:— 1l. I 


agree. 
| Appeal allowed. 
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Muktipada Ghosh and others, Peti- 
tioners v. The State of West Bengal and 
others, Opposite Parties. 

Civil Revn. Nos. 7709 (w) to 7718 (w) 
of 1968, D/- 11-2-1971. 

Tenancy Laws — West Bengal Estates 
Acquisition Act (1 of 1954), Section 44 (2a) 
— Revision suo motu — In the notice 
initiating proceeding authority must make 
out a prima facie case for revision of the 
record and some material facts or grounds 
for the same must also be set out therein. 

Sub-section (2a) of Section 44 con- 
templates revision either on an application 
by a person aggrieved or in a proceeding 
started suo motu. Where the proceeding 
is started on an application it is needless 
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to say that the application must make out 
a prima facie case for revision. When the 
very same thing is authorised by the sta- 
tute in a a 5 suo motu it would be 
TA -construe that such suo motu pro- 
ceeding must also be in a case where a 
prima facie case for revision is made out. 
Further the sub-section lays down that in 
either of the cases the person interested 
must have an opportunity of being heard. 
This necessarily implies that the person 
interested must be apprised of the case for 
revision and the grounds therefor. It is 
true that at that stage it is not necessary 
for the authority concerned to consider 
whether the grounds. or the reasons are 
.sufficient for effecting the revision or not 
as such consideration must await the final 
adjudication; but at the same time if the 
power is invoked on a barren notice dis- 
closing neither a case nor any ground -what- 
soever it would be an arbitrary act on the 
part of the authority. AIR 1968 SC 843 
é& AIR 1971 SC 748, Rel. on; C 


. R. No. 
2809 (W) of 1969, D/- 16-9-1970 Cal.) &- 


Civil Rule No. 714 (W) of 1969 D/- 29-1- 
1971 (Cal.), Followed. (Paras 7, 8) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 748 (V 58) = 
Civil Appeal No. 606 of 1967, D/- 
5-1-1971, Jaswant Singh Salooja.v. 
Chief Settlement Commr. 
(1971) Civil Rule No. 714 (W) of 
1969 D/- 29-1-1971 (Cal), Man- 
matha Naskar v. Revenue Officer, 


Jadavpur 8 
(1970) C. R. No. 2809 (W) of 1969, 

D/- 16-9-1970 (Cal.), Benoyendra 

Kumar Bera v. Revenue Officer 8 


(1968) AIR 1968 SC 848 (V 55) = 
(1968) 2 SCR 492, Swastik Oil 
Mills Ltd. v. H. B. Munshi 8, 


Amulya Kr. Mukherjee, for Petitioners; 
Suprokash Banerjee, for Opposite Parties. 
~~ ORDER: These five -rules~ whictr 
were issued on five petitions under Arti- 
cle 226 (1) of the Constitution are heard 
together as they involve common questions 
of law. Facts are all same or similar. 
first petitioner in each of these cases is the 
son of the second petitioner and ‘the second 
petitioner is the same person in all these 
Cases. 


2. The ` petitioners. in these rules 
are challenging notices dated October 24, 
1968 purported to have been issued in a 
proceeding started suo motu by the Reve- 
nue Officer under Section 44 (2a) of the 
West Bengal Estates Acquisition. Act (h 


ker 


inafter referred to as the said Act) and the 
proceedings started thereon. Notices are 
the same in all the five cases except as to 
the number of the proceedings and plots 
involved. 


3. The Pranon case in each of 
these rules shortly is that the petitioner 
No. 1 is the owner of the land set out in 
paragraph 5 of the petition and that his 


ere-- 
person to be 


A. L. R. 


rame had been duly recorded in the finally 
published record of rights accordingly. 
That on October 24, 1968 a notice purport- 
ed to be one under Section 57 read with 
Section 44 (2a) of the said Act was issued 
by the Revenue Officer; the notice does 
neither disclose. unambiguously the purpose 
nor does it assign any reason or groun 
whatsoever. Petitioners in each of the cases 
were served with such a notice. Being ag- 
gueved by such notice and the proceedings 
Initiated thereon they have moved this 
Ccurt with the above writ petition and are 
seeking to have those notices as also the 
peng based thereon quashed by this 


. 4, The fact that the disputed plots 
ere recorded in the name of the first peti- 
tioner in each of these cases in finally pub- 
shed record of rights having the necessary 
peace of correctness has not been dis- 
puted by the respondents. The respon- 
dents also do not dispute that the impugn- 
ed notice was issued on terms as set out in 
annexure .A to the petition. This notice 
recites that for recording correct interests 
in the present revisional settlement for 
the purpose of ` preparing | compensation 
rolls in respect of the zamindari and inter- 
mediary interests, it is necessary that inte- 
zested persons should produce the neces- 
sary papers, documents or statement of 
-heir interests and whereas the petitioners 
are persons who appear to be interested in 
che plots set out in the notice itself there- 
Sore they are called upon to produce on 
October 81, 196€ either. personally . or 
through an authorised agent a written state- 
ment of their interest together with neces- 
sary papers; the notice thereafter sets out 
‘he different plots and at the top it is-des- 
>ribed as a notice under Section 57 read 
with Section 44 (2a) of the said Act. 

5. ` The only question raised in all 

aKF 

behalf of the petitioners is as..to whether 
zuch a, notice cen be said to be a valid 
notice in law entitling the Revenue Officer 
to initiate a proceedings under Section 44 
(2a). of the said Act. According to Mr. 
Mukherjee, such a notice is not in accord- 
ance with law inasmuch as apart from the 
fact that such a notice does not indicate 
that a proceeding for revision of the entries 
in the settlement records is sought to be 
made by the Revenue Officer, it does not 
disclose any grotnd or reason whatsoever 
cr even the nature of revision or alteration 
which is to be effected by the Revenue 
Officer in the proposed proceedings and the 
affected gets no opportuni 
to know the case that he is to meet in suc 
proceedings. This being the: position Mr. 
Mukherjee contends that there can be no 
valid proceedings under S. 44 (2a) of the 
said Act based on such a notice. 

6. As painted out hereinbefore the 
respondents do not dispute that the pro- 
ceeding was initiated on a notice as afore- 


kas 
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said. In the  affidavit-in-opposition they 
have disclosed the order of the Revenue 


Officer dated October 22, 1968 on the basis 
whereof the aforesaid notice was _ issued. 
This order recites that whereas the disputed 
plots are found to be recorded in the name 
of the first petitioner in the finally publish- 
ed khatians an 

“the reference to the basis on which 
these khatians have been opened are not 
clear, require examination for the purpose 
of preparation of compensation assessment 
rolls an o for the purpose of revision or 
rectification as may be necessary for the 
ends of justice; and whereas on examination 
of record of rights and connected papers, I 
am satisfied that there is a prima facie case 
for starting formal Pave 3 suo motu 
under Sec. 44 (2a) of the West Bengal 
Estates Acquisition Act, 1953, it is ordered 
that notices under Section 57 stating the 
fact be issued to the parties and J.L.R.O. 
concerned that the case will be heard at the 
Central Squad, Suri at Sumrise Building, 
Suri at 1] A.M. on 31-10-68”. 
In paragraph 4 of the affidavit-in-opposition 
it has father been pleaded by the respon- 
dents that the Revenue Officer was of the 
opinion that it was the second petitioner, 
namely, the father, who had the records 
prepared in favour of his son, the first 
petitioner, but the record bore no réference 
to any document supporting such recording 
in favour of the son and as such he came 
to a conclusion that the records required 
examination for the purpose of preparation 
of compensation assessment rolls -as might 
be necessary for the ends of justice; ac- 
cordingly the proceeding was initiated and 
the notice was issued. It should however 
be noted that the actual notice served on 


purposes other than those for initiating a 
proceeding under Section 44 (2a). Fur- 
ther the ground or the case as made out by 
the respondents in paragraph 4 of the pre- 
sent affidavit is again not to be found either 
in the order or in the notice. The affidavit- 
in-opposition goes on further to state that 
it was not necessary for the Revenue Off- 
cer to set out any reason for starting a suo 
motu proceeding under Section 44 (2a) and 
as such the notice of the proceeding can- 
not be challenged in the manner proposed. 
by the petitioners. 


7. Mr. Dasgupta, the learned Gov- 
ernment Pleader, appearing on behalf of 
the respondents in his argument supports 
the latter stand taken in the. affidavit-in- 
opposition. According to Mr. Dasgupta 
reason if any for revising the records is to 
be furnished in the final order; the proceed- 
ing now initiated is only to see and deter- 
mine whether the records require to be re- 
vised or not. 
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8. Giving anxious consideration to 
the submissions made by the learned Gov- 
ernment Pleader, I have come to the zon- 


usion that it is not possible to accept such 
a stand taken by the res ondents. Under 


Section 44 as it now stands acter the am- 
endment, the final publication is made as 
soon as objections preferred to the draft 
are disposed of by the Revenue Officer. ‘The 
right of appeal at that stage has been taken 
away and in lieu thereof Section 44 (2a) 
ad been inserted. This sub-section pro- 
vides that an officer specially empowered 
by the State Government may eithér or an 
application by any A EA party or of 
s Own motion revise an entry in the re- 
cord finally published after giving the per- 
sons ` interested an opportunity of bzing 
heard and after ATU aa reasons therefor. 
It is true that Mr. Dasgupta has laid much 
stress on the terms of this sub-section to 


contend that when the sub-section itself 
enjoins that the revision should be made 


er recording reasons, the intention of the 
legislature was that the. reasons should be 
set out in the final order and need not be 
set out in the notice initiating the proc3ed- 


ings. Such a contention, in my view, is 
not well conceived inasmuch aş such 
an intention does not flow from the proper 
construction of the sub-section. The sub- 


section contemplates revision either on an 
application by a person aggrieved or in a 
proceeding started suo motu. Where the 
proceeding is started on an application it is 
needless to say that the application must 
make out a prima facie case for revision. 
When the very same thing is authorised by 
the statute in a proceeding suo motu | it 
would, in my view, be proper to construe 
that such- suo motu proceeding must also 
e in a case where a prima fecie case for 
revision is made out. 






that at -bat 
stage it is not necessary for the authcrity 
concerned to consider whether the grounds 
or the reasons: are sufficient for effecting 
the revision or not as such consideration 
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must await the final adjudication; but at 
the same time if the power is invoked on a 
barren notice disclosing neither a case nor 
any ground whatsoever it would be ar 
arbitrary act on- the part of the authority. 
e view that I have taken finds support 
from the decision of the Supreme Court in 
the case of Swastika Oil Mills v. H. B. 
Munsi, AIR 1968 SC 843 and an unreport- 
ed decision of the Supreme Court in the 
case of Jaswant Singh Salooja v. Chiel 
Settlement Commr., (Civil Appeal No. 60€ 
of 1967 disposed of on 5-1-1971 = (Since 
reported in AIR 1971 SC 748). In the 
latter case the Supreme Court went to the 
length of laying down that furnishing 
ground in such notices is part of the re- 
quirement under the principles of natura. 
justice, while in the earlier decision it war 
observed by the Supreme Court a 
“the proceedings for revision, if startec 

suo motu, must not, of course, be based or 
a mere conjecture and there should be 
some ground for invoking the  revisiona_ 
powers. Once those powers are invoked 
the actual interference must be based or 
sufficient grounds 7 
On the construction of this particular pro- 
vision of the West Bengal Estates Acquisi- 
tion Act I had myself taken the same view 
in an earlier decision of mine in the case o- 
Benoyendra Kumar Bera v. Revenue Off- 
cer, (C. R. No. 2809 (W) of 1969 disposec 
of on 16-9-1970) and the same view has 
also been expressed by my learned brothe- 


ow ew -~ 


A. K. Sinha, J. in his decision dated 29-1- 
1971 in Civil Rule No. 714 (W) of 1969 


in the case of Manmatha Naskar v. Reve- 
nue Officer, Jadavpur. 


9. Judged on the aforesaid basis 
there is no other alternative but to hold 
that the impugned notice does not fulfil 
the requirement of law and no valid pro- 
ceedings under Section 44 (2a) can be ini- 
“Hated by the Revenue Officer on thé basis 


thereof. The terms of the notice have 
been set out hereinbefore. This notice 
does not set out any reason or ground 


whatsoever. It is still worse inasmuch as 
it does not read as notice for revision oz 
the records or any part thereof. All. this 
is due to the fact that the Revenue Office- 
was acting carelessly in picking up a print 
ed notice form really meant for production 
of documents under Section 57 and not foz 
initiating a proceeding for correction of the 
records. The facts disclosed in the affida- 
vit-in-opposition would not help the respon- 
dents inasmuch as the petitioners had ne 
notice thereof at the relevant time. Fur- 
ther the Revenue Officer is always found to 
be changing his grounds; the notice is not 
in consonance with the order which again 
does not incorporate the case as made out 
in pragraph 4 of-the aevi opa idee. 
Tf the grounds pleaded in paragraph 4 œ 
the afidavit-in-oppositon are the real 
grounds on whi e Revenue Officer 
wanted to revise the entries nothing pre 
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vented the Revenue Officer to come in a 
straightforward manner and issue a notice 
upon the petitioners that for such reasons 
the record should be revised. 


10. Further the order disclosed in 
the affidavit-in-opposition which is the basis 
of the notice deans betrays how the Re- 
venue Officer was proceeding on a miscon- 
ception of law. In the first art of the 
order he recites that the basis of the record 
is not clear. Then the Revenue Officer 
goes on to say that he is satisfied that there 
is a prima facie case for starting a proceed- 
ing suo motu-under Section 44 (2a) with- 
out however disclosing what is the nature 
of the case. Next he goes on to say that 
the proceeding is bein 
ing the records for the purpose of prepa- 
ration of compensation assessment rolls and 
also for the purpose of revision or rectifi- 
cation as may be necessary. Though it is 
open to a Revenue Officer to remove a 


_ particular obscurity or error from the re- 


cords in exercise of powers under Section 44 
(2a), the said provision was never meant to 
authorise any roving enquiry fust for satis- 
fying the Revenue Officer that the records 
are well founded and it requires no altera- 
tion. A person in whose favour the re- 
cord stands has no legal obligation to sup- 
port or justify the entry. It is for the Re- 


venue Officer to first find a prima facie case 


for revision or alteration and then finally 
decide it after giving the persons in whose 
favour the records stand an opportunity to 
meet such a case. In this case the order 
does not make out any such prima facie 
case. Moreover, it is‘ difficult to under- 
stand how and why the Revenue Officer 
should amalgamate the two independent 


proceedings of preparing compensation as- 
sessment rolls and revising the records un- 


der Section 44 (2a). This being the posi- 
tion I am _ unable to uphold the validity and 
ot the impugnēd “notice under Sec- 
tion 44 (2a) as also the proceeding initiat- 
ed thereon; they are, in my view, not in 
accordance with law and as such liable to 
be set. aside. 


11. These (applications therefore 
succeed and the rules are made absolute. 
The impugned notices dated October 24, 
1968 under Section 57 read with Section 44 
(2a) of the West Bengal Estates Acquisition 
Act in each of these cases are set aside. 
The respondents however will 
to initiate any fresh proceeding under the 
said provision in accordance with law if 
that is not otherwise barred. Let writs in 
the nature of certiorari do issue in each of 
these cases quashing and setting aside the 
aforesaid impugned notices and the pro- 
ceedings based thereon but subject to the 
liberty giving the respondents to proceed 
afresh in accordance with law. Let a writ 
in the nature of mandamus also do issue 
commanding the respondents not to give 
any effect to or any further effect to im- 


te 
rm Bq a 


initiated for examin- ; 


%y) 


be at liberty ,, 
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ugned notices but subject to the seme 
Eberty as above. There will be no order 
for costs in these rules. 

Applications allowed. 





AIR 1971 CALCUTTA 455 (V 58 C DI) 
P. N. MOOKERJEE AND AMIYA KUMAR 
MOOKERJI, JJ. 
Maheswar Swain, Appellant v. M/s. 
Bidyut Probha Art Press and another, Ees- 
pondents. 
Appeals from Original Orders Nos. 203 
and 258 of 1966, D/- 16 -12-1970. 


Copyright Act (1957), S. 62 — Jumis- 
diction to entertain suit for infringement of 
copyright — The suit the subject matter of 
which is valued at less than Rs. 50,003/- 
is entertainable only by the City Civil Court 
and not by the High Court in view of S. 5 
(2) of the City Civil Court Act. City C-vil 
‘Court can be regarded as “the principal 
civil Court of original jurisdiction” for zhe 
purposes of such suit within Section 2 (4) 
Civil P. C. (X-Ref. Civil P. C. (1908), S 2 
(4), Calcutta City Civil Court Act (21 of 
1953), S. 5 (2)) — (1908) 12 Cal WN 446, 
(1966) 70 CWN 633, AIR 1965 SC 1449, 
Relied on. AIR 1927 Cal 290; (1899) 3 Cal 
WN 91 & AIR 1937 Mad 94, Distinguished. 

(Paras 8 to 12) 


Cases Referred: Chronological Paras 
(1966) 70 Cal WN 633, Samir Kumar 
Banerjee v. Smt. Sujata Banerjee 13 


(1965) AIR 1965 SC 1449 (V 52) = 
1966-1 SCT 116, Raja Soap Factory 
v. S. P. Shantharaj l3 

(1937) AIR 1937 Mad 94 (V 24) = 
S. Dharmalinga Nayakar v. D. Bala- 
subramania Ayyar 

AIR 1927 Cal 290 (V 14) = 

45 Cal LJ -71, Shaikh Hyat Mabo- 
med v. Shaikh Mannu 

(1908) 12 Cal WN 446, Kedarnath 
Mondal v. Gonesh Chandra Adak 

(1899) 3 Cal WN 91 = ILR 26 Cal 
188, Hafiz Aminuddin Ahmed v. G. 
L. Garth ~ 


14 


13 
13 


13 


Beni Madhav Sett, for Appellant; Gcu- 
tam Prasad Chatterjee, for Respondents. 

P. N. MOOKERJEER, J.— These gp- 
peals are by the plaintiff and they arise cut 
of two suits for damages, injunction aad 
other reliefs in respect of an alleged in- 
fringement of the plaintiffs copyright 
against the defendants. 

2. The suits have been  dismiss2d 
by the learned Judge of the Ci Civil 
Court on the preliminary oun that 
the suits were not entertainable by the ssid 
court. 

3. The short question, which arises 
for consideration in these appeals, is wke- 
ther the learned Judge of the Court belcw 
was right in his aforesaid view. 
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4. The suits ia question were, ob- 
viously under Section 62 of the Copyright 
Act and, under that section, such suits have 
to be instituted in the “district court having 
jurisdiction” vide sub-sec. (1). For the 
meaning of the expression “District Court” 
one has to turn to Section 2 (4) of the Code 
of Civil Procedure, and, on the question of 
jurisdiction, the immediately relevant sec- 
tions will be Sections 19 and 20 the 
Code. The Copyright Act, in sub-sec. (2) 
of Section 62, contains an extension of this 
jurisdiction. 

eo It is clear from the above that, 
in order that the City Civil Court would be 
entitled to entertain the present suits under 
the above law, it must be a “district court 
aving jurisdiction” within the meaning of 
the above sub-section (1), read with or in 
the light of Section 2 (4) of the Code of 
Civil Procedure and the relevant jurisdic- 
tional provisions, as mentioned hereinbe- 
fore. The immediate enquiry, therefore, 
will be whether the City Civil Court would, 
in the instant case, satisfy the above ‘est. 


: There is no dispute that the de- 
fendants here are residents within the local 
limits of the jurisdiction of the City Civil 
Court so as to attract Section 20 (a) of the 
Civil Procedure and make the said Court the 
proper forum under that section for insti- 
tution of the present suits, if the said Court 
is otherwise competent for the purpose. 
Same would also be the conzlusion tnder 
the provision for extended furisdictior, as 
contained in Section 62 (2) of the Copyright 
Act, as the plaintiff here carries on business 
within the said local limits. 

T: The point, therefore, wil be 
whether the City Court can be held to be 
“the principal civil court of original <uris- 
diction” for the aforesai purpose within 
the meaning of Section 2 sub-section (4) of 
the Code of Civil Procedure. 


8. It is obvious that, under S. 5 of 
the Calcutta City Civil Court Act, the ins- 
tant suits, being of value, less than Rupees 
50,000/-, would be entertainakle only by 
the City Civil Court under sub-section (2 
of the said Section 5 to the exclusion of a 
other courts, including the High Court. In 
the circumstances, the City Court may well 
be regarded as “the _ principal civil court 
of original jurisdiction” for purposes of the 
instant suits within the meaning of Sec- 
tion 2, sub-section (4).of the. Code of Civil 
Procedure. 

9 In the above view, the Calcutta 


City Civil Court will be “the principal 
civil court of original jurisdiction,” within 


the local limits of which the defendants of 
the instant suits reside and the plaintiff 
also carries on business. That court, there- 
fore, will be the appropriate court and the 
proper forum for entertaining and trying 
the present suits, it being, for that purpose, 
the “district court having jurisdiction”, 
within the meaning of Section 62 (1) of the 
Copywright Act, satisfying, as it does, the 


456 Cal [Prs. 9-17] M. Swain v. B. P. Art Press (P. N. Mookerjee J.) 
relative tests under Sections 2 (4) and 20. 


of the Code. ` 


The matter, considered above, 


10. 

may also be looked at from another point 
of view to lead to the same result. Prior 
to the Calcutta City Civil Court Act, this 
High Court, in its original jurisdiction, 
would have been the principal civil court 
of original jurisdiction, within the local 
limits of which the defendants reside and 
the plaintiff also carries on_ business, and, 
accordingly, these suits would have been 
entertainable by this High Court in its ori- 
inal jurisdiction. After the enactment -of 

e City Civil Court Act, however, in view 
of Section 5 of the said Act, that jurisdic- 
tion has clearly been taken away from this 
High Court and vested in the City Civil 
Court under sub-section (2) of Section 5, 
read with sub-section (1). This is clear, 
on a reading of the said Section 5, the two 
reservations in sub-sections (8) and (4) not 


being relevant for our present purpose. 
That position is also ed by sub-sec- 
tion (5) of the said Section 5. Clearly, 


therefore, the change, introduced by _ the 
City Civil Court Act to the relevant Jaw, 
as noticed above, would make the City 
Civil Court, for purposes of the present 
suits, the “principal civil court of original 
jurisdiction” within the local limits whereof 
the defendants reside and the plaintiff also 
carries on business. From this point of 
view also, the City Civil Court will be the 
court, in which the present suits ought to 
be filed. : 
` Li. In the above. view of the mat- 
ter, we hold that the learned trial Judge 
was wrong in holding that the City Civil 
Court had no jurisdiction to entertain and 
try the present suits and in directing re- 
turn of the plaints for presentation to the 
proper court and that order must be set 
aside. 
12. It is also interesting to note 
that, although the learned trial Judge has 


directed return’ of the plaints for presenta- 
tion to the proper court, it would be diffi- 


cult to find out, to which court the plaints 
can properly be presented, if the City Civil 
Court be not the proper‘ Court for the pur- 
pose. So far as this High Court in its 
original jurisdiction: is concemed, © what- 
ever other tests it may satisfy in that con- 


nection, it is obvious that, in view of Sec- 


tion 5 of the City Civil Court Act, it can- 
not entertain the present suits and there 
will be no other court—not to speak of 
“district Court”,—-which can entertain the 
instant suits on the allegations, made in 
the plaints, if the City Civil Court has to 
be excluded. . 

- 13. We need- only add that the 
view, which we have taken above, would 
- be supported by the decision of Fletcher, 
. in Kedarnath Mondal v. Gonesh Chandra 
Adak, 12 Cal WN 446 (447). That deci- 
sion, although relating to a different Act, 
would support our point of view on prin- 


ALR 


ciple, as the Act, considered there, was, 
so far as the present point is concerned, 
almost in pari materia with the Copyright 
Act. Our view would also be supported, 
on principle, by the observations in the 
Bench decision of this Court in Samir Ku- 
mar Banerjee v. Sm. Sujata Banerjee, (1966) 
70 Cal WN 633 and the decision of the 
Supreme Court in Raja Soap Factory v. 
S. P. Shantharaj, AIR 1965 SC 1449 at 
p. 1450. The decision of this Court, re- 
ported in Shaika Hyat Mahomad v. Shaikh 
Mannu, 45 Cal LJ 71 = AIR 1927 Cal 290 
would be clearly distinguishable. and would 
have no application here. But we may 
point out that the comments, made therein, 
against the decision in (1908) 12 Cal WN 
446 (447) may require reconsideration, as 
the earlier decision (Hafiz inuddi = 
med v. G. L. Garth, (1899) 3 Cal WN 91), 
which was taken as the basis for those com- 
ments, would itself be distinguishable an 
would not support the same. In (1899) 3 
Cal WN 91 ta ra), the question was whe- 
ther the original side of this Court was 
subordinate to the appellate side and that 
question was, as it appears to us, rightly 
answered in the negative by the Bench. 
In 45 Cal LJ 71 = (AIR 1927 Cal 290) 
(supra), reliance was placed on the above 
ecision for the purpose of holding that 
the original side of this Court was not sub- 
ordinate to the Appellate Bench on that 
side. The analogy is hardly correct or 
convincing and the above view may well 
be open to question. 


14. The . decision reported in S. 
Dharmalinga Nayakar wv. D. Balasubra- 
mania Ayyar, AIR 1937 Mad 94, also, is 
clearly distinguishable as the relative or 
corresponding end relevant statutory provi- 
sions, there under consideration, 
Sections 3 and 16 of the Madras City Civil 
Courts Act, 1892, and Séction 18 of the 
Old Copyright Act of 1914, were diffe- 
rently worded with this very material differ- 
ence that the Madras City Civil Court had 
no exclusive jurisdiction but only a limited 
concurrent jurisdiction with the High Court 
and could not be called a principal Civil 
Court of original jurisdiction so as to satisfy 
the test of a District Court or Court of a 
District Judge io enable, or entitle it to 
ee jurisdiction under the Copyright 

ct. 


. I5. In the above view of the mat- 
ter, we would allow these nope: set aside 
the impugned decision of the leamed trial 
fudge and direct that the suits in question 

e entertained by the City Civil Court and 
tried out in accordance with law. 


16. There will be no order for 
costs in any of these appeals. 
AMIYA KU MOOKERJ, J. :— 


17. I agree. 
Appeal allowed. 
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AIR 1971 CALCUTTA 457 (V 58 C 102) 


ARUN K. MUKHERJEA AND M. M. 
DUTT, Jj. 


State of West Bengal, Appellant v. M/s. 
Oswal Jain and Co., Respondent. 

A. F. O. D. No. 588 of 1964, D/- 14- 
12-1970. 

(A) Houses & Rents — West Bengal 
Premises Requisition and Control (Temporary 
Provisions) Act, 1947 (5 of 1947), Sec. II 
(as amended by Act 29 of 1963), Proviso 
2 (ii) — Procedure for fixing compensation 
— The rent payable by sub-tenant occupy- 
ing a portion of the building of which the 
requisitioned premises constitute a part, 
should be taken as proper“ guide while as- 
sessing monthly compensation for the pre- 
mises. However, in deciding the question 
as to whether or not the compensation as- 
sessed should be inclusive of occupiers 
share of municipal taxes, held that under 

eneral law and also under tenancy legis- 
tions, a tenant was liable to pay such 

e of taxes. (Paras 3, 4) 


(B) Houses and Rents-— West Ben- 
gal Premises Requisition and Control (Tem- 
porary Provisions) Act, 1947 (5 of 1947), 
Section 5A (as inserted by Act 29 of 1963) 
— Landlord’s duty to effect house repairs 
at his own expense — In view of the pro- 
visions of Section 5A, a landlord of the 


premises has to carry out repairs at his 
own cost. (Para 5) 


S. C. Das Gupta, Addl. Govt. Pleader 
and Gouri Prasad Mukherji, for Appellant; 
Janendra Coomar Dutta, for Respondent. 


M. M. DUTT, J. :-—— This is a defend- 
ant’s appeal and it arises out of a proceed- 
ing for assessment of compensation of a 
requisitioned premises. . 

2. The defendant State of West 
Bengal requisitioned the ground floor por- 
tion of 7/1E, Lindsey Street and 7/1D, 
‘Lindsey Street situate at the junction of 
Madge Lane and Lindsey Street facing the 
Hog Market, under Section 3 of the West 
Bengal Premises Requisition and Control 
(Temporary Provisions) Act, 1947  (herein- 
after referred to as the Act) The requisi- 
tioned premises comprise a floor area of 
2521 square feet for the room and an area 
of 1677 square feet for the Mezanine floor 
and other spaces. The L. A. Collector on 
behalf of the Government offered a sum 
of Rs. 1450/- per month inclusive of all 
taxes and costs of essential repairs as 
monthly compensation for the requisitioned 
premises. The respondent not having 
. agreed to the said amount of monthly com- 
pensation as assessed by the L. A. Collec- 
tor there was a reference to the Arbitrator 
for the assessment of compensation in ac- 
cordance with the provisions of Section 11 
a) (b) of the Act. The respondent claim- 
ed compensation at the rate of Rs. 3,000/- 
per month exclusive of occupier’s share of 
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‘further interest at the same rate on 


the same, the learned Arbitrator 


(M. M. Dutt J) ‘[Prs. 1-8] Cel 457 


Municipal tax and costs of repairs, with 
effect from June 10, 1958, on whica date 
admittedly the premises was taken posses- 
sion of by the Government from the res- 
pondent. According to the expert (P.W. 1 
who was examined as a witness by the 
respondent before the learned Arbitrator, 
the monthly compensation should be at the 
rate of Rs. 85/- per 100 square feet for 
the room and half the rate for the mezanine 
floor and other spaces. The learned Arbi- 
trator, however, assessed the compensation 
at the rate of Rs. 75/- per 100 square feet 
and half that rate for the mezanine floor 
and other spaces. The compensation thus 
assessed at the said rate comes to Rupees 
2,500/- per month. The learned: Arbitra- 
tor awarded the said sum of Rs. 2,500/- 
inclusive of all Municipal taxes and costs 
of essential repairs, as monthly compensa- 
tion for the requisitioned premises payable 
to the respondent with effect from June 10, 
1958. The learned Arbitrator also direct- 
ed that the respondent would be entitled 
to interest at the rate of 4% on the emount 
of monthly compensation with effect from 
June 10, 1958, till the date of withdrawal, 
if any, of any part of the compensation ane 

e 
balance of the final award till payment or 
deposit of the same by the State of West 
Bengal. Hence, this appeal by the appel- 
lant State of West Bengal. e respond- 
ent has also filed a cross-objection chal- 
lenging the assessment of the monthly com- 
pensation at Rs. 2,500/- per month as 
made by the learned Arbitrator and claim- 
ing that the compensation should be ex- 
clusive of Municipal taxes and costs of 
repairs. Further, the respondent ir his 
cross-objection claimed interest at the rate 
of 6% per annum on the unpaid amount 
of compensation. á 


3. The entire building of which 
the requisitioned premises is a part was 
let to: Mazdas Ltd., who in its turn sublet 
a portion thereof to M/s. Reby Ltd. It is 
not disputed before us that the compensa- 
tion of the requisitioned premises has to 
be determined in accordance with cl. 2 (ii) 
of the proviso to Section 11 of the Act. 
On behalf of the respondent the rents paid 
by the tenants of premises Nos, 7/1A and 
7/1B, Lindsey Street and premises Mo. 6/ 
B and portion of 6/1, Lindsey Street 
were relied upon for the purpose of show- 
ing that the rents payable by the tenants 
of those premises were exclusive of occu- 
piers share of Municipal taxes. According 
to the appellants the rent which was pay- 
able by Mazdas Ltd. to the respondent 
should be taken as proper guide for the 
assessment of compensation of the requisi- 
tioned premises. The learned Arbitrator, 
however, came to the finding that the rent 
paid by the sub-tenant M/s. Ruby Ltd. 
should form the proper basis for the as- 
sessment of compensation and relying upon 
assessed 
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the compensation at the rate of Rs. 75/- 
per 100 square feet for the room and half 
that rate for the mezanine floor, other spa- 
ces, etc. After carefully considering the 
evidence of the parties, we are of the view 
that the learned Arbitrator was justified in 
relying upon the portion’ occupi M/s. 
Ruby Lid. as the proper comparable unit 
for the purpose of assessment of compen- 
[sation for the requisitioned premises. 


4, Regarding the question whether 
the amount of compensation shou e in- 
clusive of Municipal taxes or not, it may 
be stated that a tenant or an occupier is 
liable to pay occupier’s share of tax under 
the eel i and also under the tenancy 
legislations except where there is an agree- 
ment to the contrary. The respondent cit- 
ed some instances where the monthly ren- 
tals were exclusive of occupiers share of 
tax. There is no provision in the Act under 
which the amount of compensation that 
will be assessed should be inclusive of 
occupiers share of tax. In the circum- 
stances, the learned Arbitrator was not 
justified in directing that the monthly com- 
pensation would be inclusive of Municipal 
taxes. i 


5. The claim of the respondent for 
costs of repairs is not maintainable in view 
of the provisions of Section 5A of the Act. 
Sub-section (1) of Section 5A inter alia pro- 





vides that the landlord of any premises re- 
quisitioned under the Act shall be bound 
at his own expenses to maintain therein 


such supplies and services as were provided 
by him for the premises immediately be- 
fore the date of requisition and to make 
in the premises such repairs, not being petty 
repairs, as the Collector may consider ne- 
cessary for the proper use and occupation 
thereof. The expression ‘petty repairs’ has 
been explained in the explanation to Sec- 
tion 5A, to mean repairs. which do not 
cost more than ten rupees on any one 
account in a period of twelve calendar 
months. Sub-section (2) of Section BA 
inter alia provides that if the Collector is 
satisfied that it is necessary for taking any 
measure for the making of any repairs the 
Collector may, by order served in the’ pres- 
cribed manner, require the landlord to take 
such measure within such time as may be 

ecified in the order. Under sub-sec. (8), 
if the landlord fails to comply with .the 
order of the Collector made under sub-sec- 
tion (2), the Collector may cause the re- 
pairs to be made and the cost of such re- 


pairs may be deducted from the compen- 


sation payable to the landlord. Under the 
proviso to sub-section e) such deduction 
should not exceed thi ee and one-third 
per cent. of the total compensation payable 
to the landlord in respect of the premises 
for that year. There can, therefore, be no 
doubt that under the provisions of Sec- 
tion 5A of the Act the landlord has to effect 
repairs of the premises at his own cost. 


J. N. Chatterjee v. State 


A. I. R. 


Accordingly, the claim of the respondent| 
for costs of repairs is overruled. 
6. The learned Arbitrator allowed 
interest at the rate of 4% per annum over- 
ruling the claim of the respondent for inte- 
rest at the rate of 6% per annum. No rea- 
son has been given by the learned Arbi- 
trator for reduciag the claim of the res- 
pondent from 6% per annum to 4% per 
annum. In our view, the interest at the 
rate of 6% per annum as claimed by the 
respondent is not unreasonable. We would, 
therefore, allow interest at the rate of 6% 
ae ae a eee oe 
n n the result, we modi @ 
award of the Arbitrator to the extent that 
the monthly compensation assessed at 
Rs. 2,500/- payzble by the appellant to 
the respondent with effect from June 10, 
1958, shall be exclusive of occupier’s share 
of Municipal tax and that the respondent 
shall be entitled to interest at the rate of 
6% per annum on the unpaid amount of 
monthly compensation for any month from 
the date it beccme due and payable to 
the respondent, till payment b e appel- 
lant to the respondent. The claim of the 
respondent for costs of repairs is disallow- 
The appellant is hereby directed to 
ay to the respordent the arrears of month- 
y compensation upto and including the 
month of November, 1970, on or before 
February 28, 1971, together with interest 
at 6% per annum in the manner as direct- 
above. Save as aforesaid, the award 
cf the learned Arbitrator will stand. 
8. The a peal is dismissed but the 
cross-objection is allowed in part. In the 
ts and circumstances of the case, we do 
not make any order for costs in this appeal. 
or cross-objection. 
ARUN 


K. MUKHERJEA, J.:— 9. 
Order accordingly. 


I agree. 





AIR 1971 CALCUTTA 458 (V 58 C 103) 
ALAK GUPTA AND AMIYA 
KUMAR MOOKERJI, YJ. 

Jogendra Nath Chatterjee and others, 
Appellants v. Stete of West Bengal, Res- 
pondent. : 

A. F. O. D. Nos. 846 and 847 of 1966, 
D/- 11-6-1971. | 
- (A) Land Acquisition. Act (1894), Sec- 
fion 4 (1) — Form and contents of notifi- 
cation — Notification under Section 4 (1) 
does not require land to be defined or 
identified — Neither the plots nor their 
boundaries have to be specified but the loca- 
lity must be steted, otherwise objections 
could not be submitted under Section 5A 
of the Act. (Para 6) 

(B) Land Acquisition Act (1894), Sec- 
tion 23 — Determination of compensation - 
-— Where notification under Section 4 (1) 
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did not specify the location of the lands 
and the Government did not state the rea- 
sons which persuaded it to issue a second 
notification, it must be presumed that the 
earlier notification was superseded by the 
later one. Hence -market value of lands 
at the date of publication of second notifi- 
cation should be considered in determining 
compensation. AIR 1971 SC 306, Follow- 
: (Paras 5, 8 and 9) 
(C) Land Acquisition Act (1894), Sec- 
tion 23 —- Determination of market value 
— Factors to be considered — The best 
method of determination of the market 
price of the plots of land under the acqui- 


. sition is to rely on instances of sale of the 


same land or portion of it near about the 
date of notification under Section 4 (1) of 
the Act. The next best method is to take 
into consideration the instances of sale of 
the adjacent lands made shortly before and 
after the notification. When the market 
value is to be determined on the basis of 
the instances of sale of land in the neigh- 
bouring locality, the potential value of the 
land need not be separately awarded be- 
cause such sales cover the potential value. 
(Para 12) 
Cases Referred : Chronological Paras 
(1971) ATR 1971 SC 3806 (V 58) = 
1970-8 SCR 278, Narendrajit Singh 
v. State of Uttar Pradesh 3 
(1969) AIR 1969 NSC 73 (V 56) = 
Civil Appeal No. 654 of 1966, D/- 
14-38-1969, Bhutnath Chatterjee v. 
State of West Bengal 
(1941) AIR 1941 Rang 225 (V 28) = 
1941 Rang LR 40, Collector, 
Hanthawaddy v. Sulaiman Adamjee 7 


Shyamacharan Mitter and Shyama- 
prasanna Roy Chowdhury, for Ape e 
Birendra Kr. Roy Chowdhury an Amal 
Kumar Basuchowdhury, for Respondent. 
AMIYA KUMAR MOOKERJL J. :— 
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These two appeals are bY 
claimant and they arise ‘out of a reference 
under Section 18 of the Land Acquisition 
Act. The lands acquired were C. S. Plots 
Nos. 1402 and 1422 forming the subject- 
matter of F.A. 346/66, and C.S. Plot No. 
1509, which is the subject-matter of F.A. 
847/66, situate in mouja Gopinathpur in 
the district of Burdwan. The Lan Ac- 
quisition Collector awarded compensation 
at the rate of Rs. 1,000/- per acre with 
respect to plot No. 1402 as began land, 
for plot No. 1422 at Rs. 60/- per acre as 
Road, and Rs. 710/- per acre for plot No. 
1509 as danga land. The claimant was 
dissatisfied with the Collector’s award and 
took a reference before the Land Acquisi- 
tion Judge. In the petition of reference 
the claim appears to have been made for 
Rs. .12,000/- with respect to the began 
land and Rs. 24,000/- for the danga land, 
on account of the potential value of the 
lands. The learne Land Acquisition 
Judge affirmed the Collector’s award and 
rejected the claim. The claimant being 
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aggrieved preferred these two appeals, F. 
A. 846 of 1962 in his capacity as a Shebait 
to the deity and F. A. 347 of 1962 in his 
personal capacity. 


2. It appears that the aforesaid 
lands were acquired pursuant to a notifica- 
tion under Section 4 (1) of the Lend Ac- 
quisition Act (hereinafter referred to as the 
Act) issued on 8rd June, 1958. Prior to 
the said notification, another notification 
under Section 4 (1) of the Act was issued 
on the ]2th January, 1955 with respect to 
the lands in the district of Burdwan but 
the exact location of the lands hed not 
been specified in the -said notification. In 
determining the amount of compensation 
the learned Land Acquisition Judge took 
into consideration the market value of the 
land at the date of the publication of the 
first notification dated 12-1-55. 


3. Mr. Mitter, the leamed Advo- 
cate appearing on behalf of the appellant, 
contended that the learned Judge was basi- 
cally wrong in determining the compensa- 
tion on the basis of the first notification 
dated 12-1-55. According to Mr. Mitter, 
notification issued by the Government on 
January 12, 1955, set out the general route 
for survey of the lands likely to be needed 
for the public purpose, but it did not spe- 
cify the locality in which the land was 
needed. In pursuance to the said notifica- 
tion, no objection could possibly be sub- 
mitted nor any inquiry could be made by 
the Collector under Section 5A of zhe Act 
because particulars of the land or locality 
were not mentioned in the said notifica- 
tion. Mr. Mitter, therefore, submitted 
that the learned Judge erred in holding 
that the relevant date for ascertaining the 
market value of the land was the date of 
the first notification issued on 12-1-55. Mr. 
Mitter further contended tkat the -elevant 
notification for determination of compen- 
_sation under Section 28 of the-Act-»vas.the. 
notification dated 8rd of June, 1958, in 
which particulars of the acquired plots had 
been specified. In support of his conten- 
tions Mr. Mitter referred tc an unreported 
decision of: the Supreme Court in a case 
between the same parties (Civil Appzal No. 
654 of 1966, Bhutnath Chatterjee v. State 
of West Bengal) decided on 14-3-1369 = 
(since reported in AIR 1969 NSC 783), 
wherein a notification dated 12-1-5= under 
Section 4 (1) of the Act was construed. 
Another decision of the Supreme Court— 
Narendrajit Singh v. State of Uttar Pra- 
desh, reported in AIR 1971 SC 306=(1970) 
SCR 278 was also relied on by Mr. 
itter. 


4, In the unreported decision of 
the Supreme Court referred to by Mr. Mit- 
ter, the learned -Judges of “he Higk Court 
assumed that in the absence of special cir- 
cumstances when there were successive 
notifications under Section 4 (1) of the Act 
in respect of the same land, the first noti- 
fication will govern the assessment of the 
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market value under Section 28 of the Land 
Acquisition Act. The Supreme Court held 
that the question in each case was whether 
there was any intention to supersede the 
previous notification, and if the Govern- 
ment did not choose to explain the reasons 
which persuaded it to issue a second noti- 
fication, the court might be justified in in- 
erring that it was intended to supersede 
the earlier notification by the later notifi- 
cation. i 


5. In the instant case there is no 
jevidence that pursuant to the first notifica- 
tion any objection was invited or any en- 
quiry was made by the Collector under 
Section 5A of the Act. No reason was 
also stated by the Government why it was 
necessary to issue a second notification. 


6. In Narendrajit’s case (AIR 1971 
SC 3806) the Government of Uttar Pradesh 
issued a notification on. L5th October, 1960, 
purporting to be one under Section 4 of 
the Act to the effect that the land men- 
tioned in the Schedule was needed for a 
public purpose. The Schedule contained 
particulars about the district, pargana, 
mouja and the approximate area, but no 
further particulars of the land were given. 
All that was mentioned by way of a note 
was, that, the plan of the land might be 
inspected in the office of the Collector of 
Rampore. As no details were given, the 
only indication about the locality of the 
land was possibly the district of Rampore 
inasmuch as the plan of the land was to be 
found in the office of the Collector of the 
said district. In construing the said notifi- 
cation the Supreme Court held. that issue 
of notification: under sub-section (1) of Sed 
tion 4 is a condition precedent to the exer- 
cise of any further powers under the Act 
and a notification which does not comply 
with the essential requirements of that pro- 
vision of Jaw. must be held to be bad. Sec-. 


Peer = 


tioa 4 (1) does not require that the identity ~ 


of the land which may ultimately be ac- 
quired should be specified, but it enjoins 
upon the Government the duty to specify 
the locality in which the land is situate. 


7, Mr. Roy Chowdhury, the learn- 
ed Advocate appearing for the respondent, 
argued that as the first notification was not 
eancelled by the subsequent notification, - 
the first notification should be taken to be 
the basis for determination of compensation 
under Section 23 of the Act. According 
to Mr. Roy Chowdhury, the first notifica- 
tion was issued for the poo of prelimi- 
nary survey of the land in order to find 
cut its suitability for the purpose for which 
the land would be required. Publication 
of notification under Section 4 (1) of the 
Act makes it lawful for any officer autho- 
rised by the Government to enter upon 
the land: and do various acts as detailed 
under Section 4 (2) of the Act. The second 
notification, Mr. Roy Chowdhury contend- 
ed, was the continuation of the first notifi- 
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cation in which only the plots were men- 
toned because it was not possible to spe- 
cify the poe in the first notificiation. In 
sapport of his contentions, Mr. Roy Chow- 
chury referred to a decision of the Ran- 
goon High Court, Collector, Hanthawaddy 
v. Sulaiman Adamjee, reported in AIR 1941 
Eang 225, 

; A notification under Sec.-4 (I) 
cf the Act does not require the land to be 
cefined or identified. Neither the plots 
ror their boundaries have to be specified 
Eut the locality must be stated, otherwise 
Cbjections could not be submitted under 
Section 5A of the Act. In the instant case, 
the locality had not been specified in the 
erst notification and the Government also 
cid not state reasons which persuaded it 
to issue a second notification. So, it must 
Fe presumed that the earlier notification 
was superseded by later notification. 


o A Therefore, in view of the above 

cecisions of the Supreme Court, we hold 

that the second notification dated 3-6-1958 

is the relevant notification for determina- 

oo of compensation uncer S, 28 (1) of the 
ct. 


_ 10. Mr. Mitter next contended that 
rine documents of sale (Ext. 1-1(h)) of 
similar lands with similar advantage in the 
reighbourhood were 
ferring claimant. Those sale deeds were 
registered between JT1-11-54 to 10-2-58, 
he learned Land Acquisition Judge reject- 
ed those documents on the round that the 
claimant selected only such documents as 
would -go to show high value of land and 
their distance from the acquired land also 
kad not been proved. - 


~ Ad, The claimant appellant in this 
Court filed an application under Order 41, 
Rule 27, Civil .Procedure Code, for taking 
eadastral survey and settlement map as an 
additional evidence. We alow the appel- 


_sant’s_ prayer for additional - evidence. as. we-. 


require the said C. S. Map in order to 
satisfy ourselves about the exact distance 
between the acquired Jand and the Jands 
in respect of which the sale deeds were 


fled by the claimant. The said C. S. Map. 
zs marked as Exhibit Z. MN , 
12, The best method of determi- 


nation of the market price of the plots of 
cand under the acquisition is to rely on in- 
stances of sale of the same land or portion 
of it near about the date . of notification 


ander Section 4 (1) of the Act. The next 
jest method is to take into consideration 


the instances of sale of the adjacent lands 
-made shortly before and after the notifica- 
zion. When the market value is to be 
determined on the basis of the instances of 
sale of land in the neighbouring locality, 
che potential value of the land need not be 
separately awarded because such sales 
sover the potential value. 

18. In Ext. 1 (h) we find that rear 
Dortion of Dag No. 1509 was sold on 18-1- 
36 at Rupees three thousands per acre. 


produced by the re- | 


>> 
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. at. Bs. _6,000/- per. ` 


Cos 
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The front portion of the said plot is on the 
Feeder Road connecting the Grand Trank 
Road. Obviously the value of such land 
would .be higher in comparison with the 
back portion. It is difficult to lay dcwn 
any hard and fast rule as to what is the 
relative proportion of value as between_ the 


- back land and front land, but it is at least 


reasonable in seeking to fix that proportion 
to take into consideration how far the land 
stands from the Road. It appears m 
the C. S. Map that the rear portion of plot 
No, 1509 is far away from the road. So, 
taking into consideration this factor, we 
value the acquired front portion of plot 
No. 1509 at the rate of Rs. 6,000/- per 
acre, i.e., double the value of the back por- 
tion. 

14, Plot No. 1402 is a garden land. 
Only Ext. 1 (a), the sale deed dated 10-9- 

5 with respect to Dag No. 1688 relates to 
the garden land. It appears from the C S 
Map that plot No. 1663 is just on the 
opposite side of plot No. 1422, the Feeder 
Road and two small plots Nos. 1634 and 
1685 intervene between them. The plot 
No. 1683 has no direct communication vith 
the road whereas the acquired plot No. 
1402 is connected with the Feeder Read. 
In the sale deed, plot No. 1683 is valaed 
at Rs. 6,000/- per acre. So, on that besis, 
plot No. 1402 can reasonably be valued at 
Rs. 6,000/- per acre and we value the seme 
accordingly. 

15. With regard to plot- No. 1422 
which is a pathway, we affirm the valuation 
at Rs. 60/- per acre as made by the leerm- 
ed Land Acquisition Judge. 

16. In the result, these two ap- 
eals are allowed. The award of the 
earned Land Acquisition Judge is set aside 
and the case is sent back to the Land Ac- 
quisition Collector to make a fresh award 
with respect to plots Nos. 1509 and 1402 


atTe., 
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would be entitled to interest on the sn- 

hanced amount at the rate of 6% ver 

annum, 

f 17. There will be no order as to 
Si 38 i 
GUPTA, J. :— 18. I agree. 

| Appeals allowed. 





AIR 1971 CALCUTTA 461 (V 58 C 14) 
ANIL K. SEN, F. 
. K. P. Roy, Petitioner v . D. Rudra, Dis- 
trict Magistrate, Howrah, Respondent. 

Civil Revn. No. 482 (W) of 197] 
(along with three other applications), D/- 
6-3-1971. 

(A) Representation of the People Act 
(1951), S. 26 — Construed in the light of 
object and purpose of the Act, its scheme 
and provision of legal compulsion to dis- 
charge functions of a polling or a presid.ng 


officer, District Election Officer must be 
GO/G@/D208/71/TVN/S 
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officer irrespective o 


The appellant 
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held empowered to appoint persons of his 
choice to the posts unilaterally and irrespec- 
tive of their consent. (1877) 2 AC 743 
& (1922) 2 AC 339 & AIR 1965 SC 1076 
& AIR 1959 SC 198 & AIR 1961 SC 1549, 
Followed. -(X-Ref.— Civil P. C. (1908), 
Preamble —— Interpretation of Statutes). 
Expression a a by itself does 
not require that before a person can be 
appointed his consent has got to be taken. 
Hence merely because a statite empowers 
unilateral appointments it will not in- 
valid and if further there is legal compul- 
sion the appointee can refuse only at his 
own peril. The expression has also to be 
construed in the light of the necessity to 
hold elections according to time schedule. 
(Paras 10, 20 & 21) 
Proviso which empowers a presiding 
officer to unilaterally appoint any person 
present in the polling station to be a polling 
his consent lends fur- 
ther support to the above view. (Para 17) 
The construction adopted is also in con- 
sonance with rules of interpretation  viz., 
that the provision must be construed in a 
way that the object of the Act is nct de- 
feated and that when two meanings are 
possible the one which avoids uncertainty 
must be preferred. (Para 20) 
(B) Representation -of the People Act 
(1951), S. 26 — District Election Officers 
power to appoint persons as presiding and 


polling officers being in accordance with 

procedure prescribed by a law, viz., the 

above Act, does not infringe Art. 21. (X- 
Ref.— Constitution of India, Art; 21). 

(Para 238) 

(C) Representation of the People Act 


(1951), Ss. 26 and 20A — Power to ap- 
point presiding or polling officers is neither 
unbridled nor arbitrary. Since every in- 
voluntary public appointment . involves 
some risk and since Government have taken 
all steps necessary to safeguard sécurity of _ 
pouing~ staf neither the provision nor the 
appointments can be struck down. AIR 
1970 SC 564, Followed. (X-Ref.— Con- 
stitution of India, Art. 19). 

S. 20A makes all acts of the District 
Election Officer subject to the superintend- 
ence, direction and control of the Chief 
Election Officer and lays down the norm 
for the guidance to the D.E.O. in discharg- 


ing his ctions ‘including the one under 
Section 26. Further, a provision cannot 
be struck down only on an apprehension 


that a particular authority may abuse its 
power under it. (Paras 25, 26, 29 & 80) 

(D) Representation of the People Act 
(1951), S. 26 — Communication of the 
substance or service of copy of order ap- 
pointing person as polling or presiding offi- 
cer bearing facsimile signature of the Dis- 


trict Election Officer is valid. (Para 32) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 564 (V 537) = 
(1970) 8 SCR 580, Bank Nationa- 

- lisation Case; R. C. Cooper v, 
Union of India- 


22, 28 
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(1967) AIR 1967 SC 829 (V 54) = 
(1967) 1 SCR 1012, Harichand 
Sarda v. Mizo District Council 


(1965) AYR 1965 SC 1076 (V 52) = 
pare 2 SCR 72, Regional Provi- 
ent Funds Commr. v. Shibu Metal 
Works i 


(1961) AIR 1961 SC 1549 (V 48) = 
(1962) 1 SCR 896, Collector of 
Customs v. D. S. & W. Mills Ltd. 

(1959) AIR 1959 SC 198 (V.46) = 
(1959) SCR 1287, Siraj-ul-Huq v. 
Sunni Central Board of Waq 


(1957) AIR 1957 SC 397 Y 44) = 
1957 SCR 288, Pannalal Binjraj 
v. Union of India 

(1955) AIR 1955 SC 41 (V 42) = 
1955 SCR 777, State of Bombay 
v. Bhanji Munji ! 

(1954) AIR 1954 SC 224 (V 41) = 
1954 SCR 803, Dwarka Prasad v. 
State of U. P. l 

(1954) AIR .1954 SC 747 (V 41) = 
1955 SCR 686, R. M. Seshadri v. 
District Magistrate, Tanjore 

(1951) AIR 1951 SC 270 (V 38) = 
1951 SCR 457 = 52 Cri LJ 904, 
Ram Singh v. State of Delhi 

(1950) AIR 1950 SC 27 (V 37) = 
1950 SCR 88 = 57 Cri LJ 1888, 
Gopalan v. State of Madras 

(1922) 1992-2 AC 339 = 88 TLR 
759, Claim of the Viscountess 
Rhondda 

(1877) 1877-2 AC 743 = 47 LJ QB 
198, River Wear Commrs. v. Adam- 
son I0 


A. B. Dutt Sharma, Mis. Nandita 
Ghose, for Petitioner; K. P, Roy, K. P. Sim- 
ha, for Petitioner; Anup Roy Ghatak and 
Subhas Ch. De.; Mritunjoy Palit, and Mrs. 
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-~ --Aniali—Mukheriee, . for--Petitioner; Tarapaca_. 
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Chattopadhyay; Advocate General, S. C. 
Dasgupta, Harinarayan Mukherjee and So- 
men Bose, for Respondent. 


ORDER:— This Rule and a number 
of Writ Petitions have been heard together 
as they involve common questions of law. 
Facts are not more or less disputed though 
the plea raised on behalf of the petitioners 
that there exists such insecurity that it is 
not. possible for them to act when appoirt- 
ed as Presiding or Aor Officers in the 
ensuing election without facing the risk 
to their life or personal safety ‘is contested 
and denied oy the respondents.- All the 
petitioners feel themselves aggrieved by the 
orders passed by the respective District 
Election Officers under Section 26 of the 
Representation of People Act, 1951 (Act 
AS of 1951) (hereinafter referred to as the 
said Act) appointing them against their 
will either as Polling Officer or as Presid- 
ing Officer in the ensuing election. Thay 
are all praying for an appropriate Writ for 
setting aside the said orders. . 
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2. It would be sufficient if the 
facts and circumstances which led to the 
impugned order in the Rule itself are only 
set out in this decision. ` l 


3. On January 18, 1971, the Dis- 
trict Election Officer Howrah wrote a letter 


to the Divisional Accounts Officer, Eastern . 


Railway, Howrah asking from him a list of 
staff of his Office who could be appointed 
as Presiding or Polling Officers. In answer 
to this letter the Divisional Accounts Off- 
cer on January 25, 1971, informed the Dis- 
trict Election Officer that the staff serving 
under him have expressed their unwilling- 
ness to discharge any function as Presiding 
or Polling Officer in view of imsecure con- 
ditions prevailing in the State. On Janu- 
ary 28, 1971, the Divisional Accounts Off- 
cer, however, sent names of eight persons 
who are willing to act as such. The Dis- 
trict Election Officer was not satisfied with 
the same and he on February 2, 1971, 
wrote a letter. to the Divisional Accounts 
Officer threatening him with prosecution if 
he fails to furnish a list of all employees 
serving under him. It is only under this 
compulsion that the’ District Accounts OM- 
cer sent on February 5, 1971 a complete 
list of employees. Immediately thereafter 
the employees themselves made a represen- 
tation to the District Election Officer inti- 
mating their unwillingness to act as Polling 
or Presiding Officer on the same ground as 
referred to in the letter dated January 25, 
1971 of the Divisional Accounts Officer. 
In spite of these representations on Febru- 
ary 12, 1971 an order was passed under 
Section 26 (1) (8) of the said Act appoint- 
ing the petitioner to be the Polling Officer 
at Dhandoli, Police Station Shyampore Dis- 
trict Howrah. It is this order which is the 
subject-matter of challenge in this Rule. 


4. Under similar circumstances the 
other petitioners in the other Writ Petitions 
ön Which Rules have not yet been issued 
are disputing similar orders appointin 
them either as Presiding Officer or as Poll- 
ing Officer. 

5. Mr. Dutta Sharma appearing in 
support of this Rule and following him Mr. 
Sinha and Mr. Palit appearing in support 
of the other Writ Petitions bave raised cer- 
tain issues of far reaching consequences. 
They contend that Section 26 of the said 
Act gives no authority to the District Elec- 
tion Officer to appoint anyone either as a 
Presiding Officer or as a Polling Officer ex- 
cept with his consent and as such the im- 
pugned orders are ultra vires the powers 
of the District Election Officer. Alters. 
tively, it is contended by them that if the 
said provision be interpreted to confer such 
a power on the District Election Officer it 
must be deemed to be void being violative 
of the fundamental rights guaranteed under 
Article 19 and Article 21 of the Constitu- 
tion. It should. however, be noted that 
though the petitioners in the Writ Petition 
had pleaded that the impugned orders in- 
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fringe their fundamental rights there is no 


specific pleading of unconstitutionality so 


far as this provision of the Act is concern- 
ed and in the manner contended for by 
Mr. Sinha. 


6. Mr. Advocate-General appear- 
ing for the District Election Officer and 
Mr. Bose appearing for the Union of Irdia 
in the applications of Anup Roy Ghetak 
and Subhas Chandra Dey (wherein caly 
the Union of India has been made a pacty) 
contested the points raised on behalf of 
the petitioners. Mr. Advocate-General has 
contended that if not expressly at least by 
necessary implication Section 26 of the 
said Act confers ample power to the Dis- 
trict Election Officer to appoint and thersby 
impose the obligation of an Office of a Pre- 
siding Officer or a Polling Officer under ‘the 
Act on any person. Mr. Advocate-Genaral 
has contended that if the Court finds any 
ambiguity in the provision itself the zaid 
ambiguity should be solved by putting a 
construction which supports his conten-ion 
inasmuch as such construction would be 
not only in consonance with the scheme of 
the Act but would also fulfil the object and 
the purpose behind the legislation. Mr. 
Basu appearing-for the Union of India has 
miei the contentions of Mr. Advocate- 
General and he has also referred me to the 
different provisions of the Rules to iadi- 
cate that such a construction is the cnly 
possible construction of Section 26 of the 
Act. On the question of constitutionclity 
of the provision Mr. Bose has raised an 
objection that as this provision in pith and 
substance comes within the sanction of 
Article 28 (2) of the Constitution and as 
the said Article should be read to exclide 
application of Articles 19 and 21 on its 
field, the petitioners are not entitled to dis- 
pute the validity of the provision except 
as under Article 28. Judging on the basis 
of the provision of Article 28, according to 
Mr. Bose, when it is not disputed that -his 
requisition of an involuntary service is for 
an admitted public purpose of aiding the 
holding of the election, the provision of the 
statute must necessarily be upheld. AEFer- 
natively, Mr. Bose has contended that even 
if the provision be justiciable under Arti- 
cles 19 and 21 there is nc infringément of 
the rights guaranteed by the said provisions 
by the provision of Section 26 of the Act 
beyond the sanction of the Constitution and 
as such there is no scope for a contenfion 
that impugned provision infringes any of 
the fundamental rights of the petitioners. 


7. If the petitioners succeed on the 
first point raised on their behalf it would 
not be necessary for me to enter into the 
other issue as to the unconstitutionality of 


the statutory provision on the ground of 
infringement of fundamental rights beycnd 
reasonable limits. On the first point raised 
I had some anxious moments and it is oaly 


after some serious thinking that I could 
come to my conclusion — the  difficrlty 
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faced being with the language used in Sec- 
tion 26 and the ostensible uncertaint~ of 
the implication thereof. 


8. According to the learned Advo- 
cates for the petitioners in order to be a 
binding and effective appointment there 
must be an offer and ‘acceptance — offer 
by the person making the appointment and 
acceptance by the person so appointed. 
Section 26, according to the learned Advo- 
cates, has not abrogated this requirement, 
In their view this Section only empowers 
the District Election Officer to appoint 
Presiding and Polling Officers and thus 
makes him the appointing authority but the 
appointment is to be made in the usual 
manner by way of a contract. They 
strongly contend that this Section gives no 
authority to the District Election Officer to 
impose any ea anata unilaterally or 
thereby to compel any person to discharge 
the obligations arising out of such appoint- 
a against his will and without his con- 
sent. 


9. Mr. Advocate-General, on the 
other hand, has referred to the constitition- 
al provisions regarding holding of elec- 
tion, to the preamble of the Act and the 
different provisions thereof. Referring to 
these Mr. Advocate-General has contended 
that appointment of polling personnel in- . 
cluding Presiding or Polling Officers on a 
contract is wholly inconsistent with the 
scheme of the provisions of the Constitution 
and the Statute. I shall have occasion to 
refer in further details to his -contention 
Relying on these Mr. Advo- 
cate-General has strongly contended that 
this Court should interpret Section 26 of 
the said Act to authorise the District Elec- 
tion Officer to make an appointment -inila- 
terally and impose the obligation on the 
basis of such appointment. 


10. In my view, offer and accept- 
ance. are necessary in cases where ap- 
pointments are made on contract. But it 
is not correct to think that there cannot be 
any appointment except on contract. It 
would be useful to refer to and appreciate - 
the implication of the term ‘appoint’ or 


pppootne A reference tc the Shorter 
O ord. Dictionary would show tha: the 
term ‘appoint’ has been defined to mean 


“to make an appointment” and the word 
appointment’ again has been defined to 
mean “the action of nominating to or plac- 
ing in an office”. e term on the mean- 
ing as aforesaid can very well be interpret- 

to confer powers to make unilateral ap- 
pointtment in respect of a person even 
against his will and without his consent by 
nominating him to a particular Office. The 
term’ by itself does not necessarily require 
that before a person can be appointed his 
consent has got to be taken. Right to ap- 
point one unilaterally is not inconsistent 
with the meaning or implication of the. term 
“appoint”, Therefore, in my view, where 
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appointments are made under,a statute or 
in exercise of statutory powers appoint- 
ments can be made in accordance with the 
statute and if the statute so sanctions also 
unilaterally. Even in cases ‘of such appoint- 
ments it is true that the appointee can still 
refuse to accept the obligation or to act 
on such appointment if there is no legal 
compulsion. In cases however, where 
there is legal compulsion, the appointee can 
refuse only at his own peril. Therefore, 
the real question that arises for considera- 
tion in the present case is- as to whether 
Section 26 merely specifies the District 
Election Officer to be the appointing autho- 
rity in respect of Presiding Officers and Pol- 
ling Officers and does nothing else or whe- 
ther it empowers the District Election Of- 
cer to appoint unilaterally any person even 
against his will as a presiding or a polling 
officer and thus compel him to discharge 
the obligations of such .office at the peril of 
prosecution under Section 134 of the said 
Act in default. It is true that except using 
the term “shall appoint” the Section does 
not specifically say that the District Elec- 
tion Officer can impose an appointment on 
a person against his will. Nor does it 
even say that the District Election Officer 
can appoint any person to be a presiding 
er a polling officer. Thus it has been left 
to the Court on a proper construction to 
find out the true import of this provision. 
On the point of construction, in my view, 
there is great substance in the contention 
of the learned Advocate-General that when 
words may vary in their meaning with the 
circumstances with which they are used, it 
would be necessary for the Court to find 
out the true import by looking into .the 
attending circumstances and the object of 
the statute appearing therefrom and. -give 
the term such a construction as would be 
in consonance therewith. - Reliance has 
been placed by the learned Advocate-Gene- 
ral on the following observation of Lord 
Blackburn in the case of River Wear 
Commrs. v. Adamson, (1877) 2 AC 748, 
763. To quote the words of Lord Black- 
burn: - 

“In all cases the object is to see what 
is the intention expressed by the -words 
used, But from the imperfection of lan- 
guage, it is impossible to know what that 
intention is without inquiring further, and 
seeing what the circumstances were with 
reference to which the words were used 
and what was the object, appearing 
from ‘those circumstances which the person 
using them had in view;. for the meaning of 
words varies according to the circumstances 
with respect to which they are used.” 


= IL Mr. Sinha on the other hand 
_ draws my attention to Craies on Sta- 
tute (6th Edition) at page 126 and has con- 
tended that if the circumstances are to be 
referred to or taken into consideration, the 
circumstances must be ` the circumstances 
prevailing at the time when the Act was 
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pases ‘But that makes no difference nor 
oes the learned Advocate-General refer 


to or rely upon any circumstance other than 


attending circumstances. That apart it is 
permissible to look into the history for the 
purpose of aiding the interpretation of a 
statute. See the Claim of the Viscountess 
Rhondda, (1922) 2 AC 889. Here what 
Mr. Advocate-General contends is that the 
true meaning of the term is to be found out 
with reference to the circumstances as ap- 
pearing from the statute and its object. 


12. He first draws my attention to 
the provisions of Part IV of the. Constitu- 
tion. Article 324 vests the entire superin- 
tendence, direction and control of the pre- 
paration of the electoral rolls for, and the 
conduct of, all elections to Parliament and 
to the Legislature of every State and of 
elections to the offices of President and 
Vice-President in a Commission called the 
Election Commission. The said Commis- 
sion is constituted under the said Article. 
Article 827 empowers the Parliament to 
make laws providing for all matters relating 
to and in connection with the election to 
either House of Parliament or either House 
of Legislature of a State including prepara- 
tion of electoral rolls, the delimitation of 
constituencies and all other matters neces- 
sary for securing due constitution of such 
House or Houses. It is under this Article 
that the Representation of People Act has 
been passed by the Parliament. 


18. In this Act, Part IV provides 
for the administrative machinery for the 
conduct. -of election. Section 19A em- 
powers the Election Commission to dele- 
gate. its functions. 
that subject to the superintendence, direc- 
tion and control of the Election Commis- 
sion, the Chief Electoral Officer of each 
State shall supervise the conduct of all 
elections: in the State under this Act. Sec- 
tion 20A provides that subject tò the supe- 
rintendence, direction and control of the 
Chief Electoral Officer, the District Elec- 
tion Officer shall co-ordinate and supervise 
all work in the district or in the area with- 
in his jurisdiction in connection with the 
conduct of all elections to Parliament and 
the Legislature of the State. Section 21 
provides that the Election Commission in 
consultation with the Government of the 
State, shall designate or nominate a return- 
ing officer for a constituency. 


14.. Section 22 provides for Assis- 
tant Returning Officers. ' Section 24 pro- 
vides for the duties of the Returning Offi- 
cer. Section 25 provides that the District 
Election Officer shall with the previous ap- 
proval of the Election Commission, provide 


a sufficient number of polling stations for 
every constituency. Then comes Section 


26 which is set out hereinunder. 

_ _ “Appointment of presiding officers for 
polling stations— (1) The district election 
officer shall appoint a. presiding officer for 


Section 20 provides, 
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each polling station and such polling offi- - 


cer or officers as he necessary, but 
he shall not appoint any paren who has 
been employed by or on behalf of, or has 
been otherwise working for, a candidate in 
or about the election; 


Provided that if a polling officer is ab- 
sent from the polling station, the presiding 
officer may appoint any person who is pre- 
sent at the palling station other than a per- 
son who has been employed by or on be- 
half of, or has been otherwise working for 
a candidate in or about the election to be 
the polling officer during the absence of the 
former officer, and inform the district elec- 
tion officer accordingly: 


Provided further that nothing in this 
sub-section shall prevent the district elec- 
tion officer from appointing the same per- 
gon to be the presiding officer for more 
than one polling station in the same pre- 
mises. - 

(2) A polling officer shall, if so direct- 
ed by the presiding officer, perform all or 
any of the functions of a presiding oficer 
under this Act or any rules or orders made 
thereunder. 


(3) If the presiding officer, owing _ to 
illness or other unavoidable cause, is oblig- 
ed to absent himself from the polling sta- 
tion, his functions shall be performed by 
such polling officer as has been previously 
authorised by the district election officer to 
perform such functions during any such 
absence. 


(4). References in this Act to the pre- 
siding officer shall, unless the context 
otherwise requires, be deemed to include 
any person performing anv function which 
he is authorised to perform under sub-sec- 
tion (2) or sub-section (8) as the case may 
e. 


(5) Any reference to a district election 
officer in Section 25 and in this section shall 
in relation to a constituency in a Union 
Territory, be construed as a reference to 
the returning officer for that constituency.” 


15. Sections 27 and 28 provide for 
the statutory duties attached respectively to 
the offices of the presiding and polling ofi- 
cers. The District Election Officer in terms 
of the interpretation clause means a person 
nominated or designated as such by the 
Election Commission in consultation with 
the Government of the State and similarly, 
the Chief electoral officer is one designat- 
ed or nominated as such by the Election 
Commission in consultation with the Gov- 
emment of the State. It would be pert- 
nent to note that in the appointment of 
these Chief Electoral Officers, District Elec- 
tion Officers or even Returning Officers, the 
question of appointment with consent does 
not arise at all because such officers are ap- 
pointed on being nominated or designated 


as such by the appropriate authority. Then 
reference has been made by the learned 
Advocate-General to Section 184 of the 
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said Act which clearly indicates that the 


statute has imposed a compulsion im the 
matter of discharging the official duties 
which the statute imposes or officers being 
appointed as presiding and polling cfiicers. 
Mr. Advocate-General has also drawer my 
attention to the fact that the electicn has 
to be held on the notifications being issued 
within the time schedule as provided and 
great importance has been laid on this 
scheme by the learned Advocate-General 
in contending that in such a szheme it is not 
possible to envisage that the appointments 
in respect of pone and polling officers 
are to be made by offer a acceptance 
and by undergoing all the necessary orma- 
lities therefor. Relying on all these <actors . 
and also relying on the provisions of Arti- 
cle 824 (6) of the Constitution and Sez. 159 
of the said Act, Mr. Advocate-General con- 
tends that this Court should construe Sec- 
tion 26 to confer power on the District 
election officer to recruit personnel for ap- 
pointment as presiding or polling officers 
unilaterally and irrespective of their ccnsent. 


. 16. In my view, there is substance 
in this contention. Such a contention is not 
only in consonance with the object of the 
statute and the purpose to be served but 
also follows from the scheme of the enact 
ment referred to and relied on by the learn- 
ed Advocate-General. It is well-known that 
the election has to proceed (according to 
the time schedule provided ard the require- 
ment of presiding and polling officers would 
also be many in number. If appointments 
to such officers are to be made under a con- 
tract with them and with the necessary 
formalities therefor, it may not be possible 
for the authorities to provide the machinery 
for the election in consonance with the time 
schedule and the very purpose would be 
lost and object frustrated. When the differ- 
ent provisions of the enactment clearly in- 
dicate appointment to the different other 
posts irrespective of such consent and when 
the law provides for legal compulsion to 
discharge the functions of a polling or a 
presiding officer, it would bs only’ consis- 
tent with the scheme to hold that appoint- 
ment to such posts may be made unilateral- 
ly and irrespective of the consent. 


17. In this regard it would also be 
necessary to refer to the secticn itself which 
has ‘been quoted hereinbefore. The two 
sub-sections viz. (2) and (8) provide for 
casting of obligation by the District Elec- 
tion Officer or the presiding officer unlater- 
ally. Sub-section (1) having provided for 
exclusion of any person in the emplorment 
of a candidate for election in the matter of 
appointment of presiding or polling officers, 
naturally suggests that any other person can 

e so appointed. Then comes the proviso 
to this sub-section which empowers a presi- 
ding officer to appoint any person wo is 
present in the polling station to be a polling 
officer. This proviso unmistakably confers 
powers for unilateral appointment of a 
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person as a polling officer irrespective of his 
consent. If the proviso is read as such, 
there is no reason why thé sub-section 
‘should be read otherwise. 


18. Mr. Palit appearing in support of 
one of the Writ petitions has sought to dis- 
tinguish the proviso by contending that the 
proviso only provides for a contingency or 
an emergency and both the sub-sections and 
the proviso need not be read alike. On the 
scheme of things I am, however, unable to 
distinguish or differentiate between the sub- 


section and the proviso in the manner 
suggested by Mr. Palit. 

19. Mr. Sinha on the other hand, 
has contended that if the proviso specifi- 


cally provides for involuntary appointment 
the omission thereof in the sub-section 
should be construed to be intentional on 
the part of the legislature. Jt being so, ac- 
cording to Mr. Sinha, this Court should not 
import into the sub-section something which 
has been intentionally omitted therefrom by 
the legislature. I am, however, unable to 
agree with Mr. Sinha that reading the sec- 
tion as a whole I can find out any intention 
on the part of legislature to omit from the 
sub-section what it has provided in the pro- 
viso while the proviso uses the term ‘may 
appoint’, the first sub-section uses the term 
‘shall appoint’. But the words are used in 
such a perspective that the implication is 
quite explicit that appointments are to be 


made unilaterally and the proviso only gives 
somewhat more clear indications in this res- 


pect. 


20. For these reasons I agree with 
learned Advocate-General that Section 26 
should be interpreted to mean to confer 
power on the District Election Officer to 
appoint persons irrespective of their consent 
as polling or presiding officers and such a 
construction would be in consonance with 
the object of the statute and purpose for 
which it has been enacted. Such construc- 
tion is supported by the ordinary principles 
of construction of avoiding a construction 
which manifestly defeats the object of the 
enactment. Reference may be made to the 
decisions of the Supreme Court in the case 
of Regional P. F. Commissioner v. Shibu 
Metal Works, AIR 1965 SC 1076 (Pp. 79 to 
80), Siraj-ul-Haq v. S. C. Board of Wadf, 
AIR 1959 SC 198 (Para 16). Such cons- 
truction is also supported by the golden 
rule of construction that in every case where 
the words in the statute are capable of al- 
ternative construction, they should be so 
construed as to avoid uncertainty in the 
working of the system Collector of Customs 
v. D. S. & W. Mills Ltd., ATR 1961 SC 
1549 (Para 4). It should be noted that if 
this particular provision is interpreted in 
the manner suggested by the leamed Advo- 
cates for the petitioners it would invariably 
introduce great uncertainty in the field of 
conducting an election. 


21. For all these reasons I have 
(come to the conclusion that Section 26 con- 
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fers not only power to appoint unilaterally 
presiding and polling oficers but also to im- 
pose on them all the obligations of such 
office irrespective of their consent. That 
the obligation follows under the statute it- 
self is explicit from the Sections 27 and 28 
and the other provisions of the rules framed 
under the Act. 


22. Turning naw to the petitioners’ 
challenge to the constitutional validity of 
the provision on the interpretation as afore- 
said I find that their challenge is to the 
effect that a provision which imposes in- 
voluntary service infringes their fundamen- 
tal rights guaranteed under Articles 19 (1) 
(d) and (g) and 21 as such, this particular 
provision should be declared void under 
Article 18 of the Constitution. I have point- 
ed out. hereinbefore that relying on the 
earlier authority of the Supreme Court in 
the cases of Gopalan v. State of Madras, 
1950 SCR 88 = (ATR 1950 SC 27); Ram 
Singh v. State of Delhi, 1951 SCR 451 = 
(AIR 1951 SC 270) and in the case of State 
of Bombay v. Bhanji Munji, AIR 1955 SC 
dl, Mr. Bose has contended that this pro- 
vision is not justiciable either under Arti- 
cle 21 or under Article 19 as it is a provi- 
sion providing for compulsory service to the 
State for a public purpose within the mean- 
ing of Art. 28 of the Constitution. It is un- 
doubtedly true that decisions relied on by Mr. 
Bose somewhat support his contention by 
necessary implication but in view of the 
later pronouncement of the Supreme Court 
including the one in the Bank Nationalisa- 
tion case reported in AIR 1970 SG. 564 it 
may be necessary to reconsider the entire 
position. However, I think, in the facts of 
the present case, that if the statute can be 
upheld even under Articles 19 and 21 of the 
Constitution, it would not be necessary for 
this Court to go into or decide finally this 
objection raised by Mr. Bose. 


23. Now so far as the objection is 
taken that this provision infringes the funda- 
mental right guaranteed under Article 21 is 
concerned, the simple answer is that such 
right, if deprived is being deprived in ac- 
cordance with the procedure laid down by 
a law namely, the Representation of the 
People Act. Thus it comes within the sanc- 
tion of the Article itself. As a matter of fact, 
it is for this reason that the learned Advo- 
cates for the petitioners have not laid any 
great emphasis on this part of their conten- 
tion. On the other hand, however, it had 
been strongly contended by all the learned 
Advocates that the impugned provision in 
so far as it imposes unreasonable restriction 
on the fundamental right of free movement 
throughout India or practising any profession 


or carrying on any occupation, trade or busi- 
ness guaranteed under Article 19 of the 


Constitution it must be deemed to be void 
being violative of Article 19. 

24. According to Mr. Sinha, the 
unreasonableness of this provision arises 
from two aspects namely it gives unguided 
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and unbridled power to the 
tion officer to pick and choose 
such appointment without any check, :appeal 
or revision from the said decision. Second- 
ly, it has been .contended that in so far as 
this provision enforces people to render in- 
voluntary service under insecure conditions 
prevailing in the State with risk to life and 
ersonal safety, it is highly unreasonable. 
support of the first contention, Mr. Sinha 
strongly relies on the decision in the case of 
Dwarka Prasad v. State of U. P., AIR 1954 
SC 224 and also upon a few other decisions 
in the cases of R. M. Seshadri v. District 
Magistrate Tanjore, AIR 1954 SC 747; Pan- 
nalal Bingraj v. Union of India, AIR 1957 
SC 897; Harichand Sarda v. Mizo District 
Council, AIR 1967 SC 829. 


25. There are, however, more 
answers than oneto this contention of Mr. 
Sinha. First of all, Mr. Bose has drawn my 
attention to the provisions of Section 20-A 
of the said Act which Mr. Sinha fails to 
consider. This section clearly lays down 
that all these acts of the District election 
officer are subject to the aa 
direction and control of the Chief Electoral 
Officer. Secondly, the said provision further 
lays down the norm for the guidance to the 
District Election Officer in discharging his 
functions including the one under Section 26 
of the said Act. That guidance is conduct- 
ing elections to the Parliament and Legisla- 
ture of the State. Therefore, the power is 
not so arbitrary as suggested by Mr. Sinha: 
the power to appoint has to be exercise 
with reference to conducting the election to 
the Parliament and the Legislatures of the 
States and if the District Election Officer 
ails, his act can still be corrected by the 
Chief Electoral Officer. Secondly, all these 
decisions relied on by Mr. Sinha are clear- 
ly distinguishable. In those cases the statute 
left the power without any guidance in one 
or the other authority to impose restriction 
total or partial to the exercise of fundamen: 
tal rights. But in the present case what- 
ever the restriction the same has been im- 
posed by the statute; it is one of rendering 
involuntary service for a day or two setting 
apart the normal avocation by the persons 
so appointed. The authority empowered is 
only to make the choice of the personnel. 
It is an executive and administrative func- 
tion which could not but be left with some 
authority and if the choice has been made 
in favour of a responsible officer like the 
District Election Officer who is normally the 
District Magistrate I cannot hold that it is 
in any way unreasonable. i 


26. Mr. Sinha contends that the 
District Election Officer may act erroneously 
or improperly and no remedy is provided 
in the Act. Mr. Sinha, in my view, is not 
wholly correct. Remedy is provided under 
Section 20-A of the Act. That apart, it is 
now well settled that a statute cannot be 
struck down only on an appr nen ion that 
a particular authority may abuse its power 


District elec- 
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under it. Nor is it necessary that in every 
field of administration, there must be a pro- 
vision for appeal or revision against every 
administrative act. A person aggrieved by 
an erroneous or improper order nesd not 
feel so helpless. An erroneous act when 
pointed out may be corrected by the autho- 
rity if the authority is not acting mala fide 
and if the act is improper in the sense that 
is not bona fide, it can always be sez aside 
by a Court of law. There is no ground for 
an apprehension that Section 170 of the 
Act would be any bar to this. This being 
the position, the first part of Mr. Sinha’s 
contention assailing the provision as un- 
reasonable fails and is overruled. 

27. That apart, the obligations im- 
posed are not so absolute in character as 
thinks them to be. An appoint- 
ment entails an obligation imposed on a 
threat of prosecution for an offence under 
Section 134 of the said Act. That is the 
only compulsion. But this Section again 
provides that any act or omission in breach 
of official duty by a person so appointed 
would be an offence only if it was without 
reasonable cause. So that on the existence 
of reasonable cause, it would still be open 
to one appointed as such to refuse to dis- 
charge the obligations on such appointment. 


28. Next, Mr. Sinha contend; that 
a statute which authorises such involuntary 
service irrespective of the consideration of 
the prevailing disturbed conditions <n the 
State is unreasonable. Mr. Bose, however, 
has rightly drawn my attention to the obser- 
vations of the Supreme Court in 
of R. C. Cooper v. Union of India, ATR 
1970 SC 564 at P. 596, where dealing with 
a law zope site alone acquisition of 
roperty their Lordships observed gs fol- 
Ows: 

“Where the law provides for ccmpul- 


sory acquisition of property for public pur- 
pose it may be presumed that the acquisi- 


tion or the law relating thereto inaposes 
reasonable restriction in the interest of 
general public.” 


29. As such Mr. Bose contends that 
when it is not disputed that the requisition 
of such service from the petitioners is made 
for a public purpose namely conducting the 
election to the Parliament or the legislatures 
of the State, the law should be presumed to 
impose restriction which is reasonabls, So 
ar as the objection is taken that the Legis-. 
lature did not take into consideration the 
existence of a disturbed condition in a State, 
it must be said that the legislature could not 
foresee when it enacted the said Act that an 
election may have to be held under such 
conditions. But even then it can never be 
said that the legislature did not at all pro- 
vide for the contingency. provision is 
in the enactment itself when it was left with 
responsible authorities to conduct the elec- 
tion and fulfil the object reof. By so 
providing, the legislature must be deemed 
to have provided that the  authoritizs so 
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constituted will take the necessary decision 
only with reference to the existing circum- 
stances and by making necessary provision 
therefor. ‘Every involuntary service for a 
public cause may involve 
venience. 
struck down only because it involves risk to 
life or safety. In rendering such service, 
a person only discharges a social obligation 
and an obligation to the State. No right 
exists without an obligation nor 
fundamental right. What is to be seen is 
as to whether a proper balance has been 
struck between the restriction imposed and 
the freedom affected by the imposition, 
Judged from this standpoint I cannot hold 
that the legislature never provided for con- 
tingencies as referred to by Mr. Sinha. This 


being the position, the law itself cannot be . 


struck down on the ground as contended 
for by Mr. Sinha and it is only to be seen 


if the authorities under the statute have dis-: 


charged their obligations in accordance with 
the provisions thereof, 


30. Judging from this aspect I find 
that the respondents in their affida- 
vit in Paragraphs 6 and 7 have clearly 
stated that a ossible steps have been 
taken to safeguard the safety of the polling 
staff and I have no reason to disbelieve this 
statement made by them. This being the 


position, it cannot be accepted that by the 


have been 


appointment the petitioners 
where there 


thrown into a position 


is no security for their ives Or 
personal a It may be true that in spite 
of all this, there may be some tisk but as 


I have pointed out some ris 
exist in such cases; the question is to be 
decided on the basis as to whether any, pro- 
per balance has been drawn to minimise the 
risk in all possible manner. That havin 
been done, the petitioners can neither chal- 
lenge the statute nor the order made there- 
bp on a ground as suggested by Mr. 
!Sinha. l 


31. These conclusions dispose of 
the Rule and the two applications of Anup 
Roy Ghatak and Subhas Chandra De.. 


32. In the other application of 
Tarapada Chattopadhyay Mr. Palit has 
raised another point in support -of his appli- 
cation. He has contended that the order 
that was served upon the a re is nei- 
ther endorsed nor signed by the District 
Electon Officer, it only bears a fascimile 
signature of the District Election Officer. 
Mr. Mukherjee appearmg for the respon- 
dents has produced before me the original 
records to indicate that on record there is 
the order signed by the District Election 
Officer appointing e petitioner as a Presi- 

ing Officer, e ordér has been com- 
municated by the impugned copy which of 
course does not bear either the endorse- 
ment or the signature of the District Elec- 
tion Officer. But as there is no specific 
statutory provision either in the statute or 
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in the rules which require that communica- 
tion should be made in a particular manner 
and when there is no case of any infringe- 
ment of any such procedure laid down by 
the statute or es, in my view, com- 
munication of the substance even by sery- 
ing a copy of the order bearing facsimile 
signature of the District Election Officer is 
cient compliance with the law. 

33. In tkis view, the further objec- 
tion taken in this application by Mr. Palit 
also fails. l 

34. As all the applications fail, the 
Rule is discharged and the applications are 


dismissed. 
There will be no 


35. order as to 
Petitions dismissed. 


costs. 
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R. N. Aich Roy, Petitioner v. M/s. 
Hanuman Estates (P.) Ltd, and another, 
Opposite Parties. 


Civil Revn. Case No. 1855 of 1964, 
D/- 7-4-1971, 

Houses ani Rents — West Bengal 
Premises Tenancy Act (12 of 1956), S. 16 
(8) — Order under —— Notice under sub- 
section (2) served on immediate landlord 
by sub-tenant will be effective only on him 
but not on superior landlord in view of ° 
Section 13 (2) — Order under sub-sec. (8) 
hence cannot affect that superior landlord 
to necessitate his impleading that sub-ten- 
ant in ejectment suit. (X-Ref.— S. 18 (1) 
and (2)). AIR 1966 SC 935, Followed; 
(1960) 64 Cal W 668, Referred. (Para 8) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 935 (V 53) = 

(1966) 2 SCR 835, M/s. A. C. 
Estates v. M/s. Serajuddin 
{1960) 64 Cal WN 663, Paresh Nath 
Cloth Stores v. Nityananda Pal ; 7 
S. C. Mitter and Syamaprasanna Roy 
Chowdhury, for Petitioner: Lala Hemanta 
Kumar and Manick Chandra Banerjee, for 
Opposite Party No. 1. 

ORDER:— This Rule is directed 
against Order No. 24, dated March 19, 
1964 of the leamed Chief Judge, City Civil 
Court, Calcutta, whereby the [earne ief 
Judge allowed the miscellaneous case aris- 
ing out of an application under Order 21, 
Rule 97 of the Code. of Civil Procedure. 

2. The decree-holder ‘opposite 
party Messrs. Hanuman Estates (Private) 
Limited obtained a decree for ejectment in 
Ejectment Suit No. 1945 of 1960 against 
the Indian and Eastern Engineering Com- 
pany Limited in respect of two rooms. “The 
said decree was executed and when the 
bailiff had been to the suit premises for 
delivery of possession resistance was offer- 
ed by one D. N. Varma, the managing 
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director of the P a company, 
namely, the Indian and Eastern Engineer- 


ing Company Limited and by the peti- 
tioner R. N. Aich Roy, the managing direc- 
tor of Messrs. Trade Nexus Private Limited 
whereupon the decree-holder company 
made an application under Order 21, Rule 
97 of the Code of Civil Procedure praying 
for police help. 


3. The case of the petitioner was 
that one Meckenzie Lyall and Company 
was the tenant of the first degree under the 
decree-holder company. The judgment- 
debtor company was the sub-tenant under 
the tenant of the first degree. The judg- 
ment-debtor company sublet the suit pre- 
mises to Messrs. Trade Nexus Private Li- 
mited. After the West Bengal Premises 
Tenancy Act, 1956 came into force Messrs. 
Trade Nexus Private Limited served a 


notice under Section 16 (2) of the Act on. 


its immediate landlord, the Indian and 
Eastern Engineering Company Limited. 
Thereafter, Messrs. Trade Nexus Private 
Limited started a proceeding under Sec- 
tion 16 (8) of the Act. 
the tenant of the first degree, namely, 
Messrs. Meckenzie Lyall and Company and 
the Indian and Eastern Engineering Com- 
pany Limited were parties. The decree- 


holder company who was the superior land- . 


lord was not a party to the said proceeding. 
The controller by his order dated July 25, 
1957 held that the application under Sec- 
tion 16 (8) was filed within the statutory 
period of limitation, that the notice under 
Section 16 (2) was legal and valid and that 
the petitioner was entitled to be declared 
as a direct tenant under the Indian and 
Eastern Engineering Company Limited 
(sic Meckenzie Lyall and Company?) under 
Section 16 (8) of the Act. It appears, 
however, that in the subsequent proceedin 
for apportionment of rent the Rent Control- 
ler dismissed the application under Sec- 
tion 16 (3) on the ground that the superior 
landlord Hanuman Estates Private Limited 
was not made a party to the said proceed- 
ing. That order was passed by the Con- 
troller on September 12, 1958- The said 
order was not produced before the court 
below by either of the parties, but a certifi- 
ed copy of the order has been produced 
ae me at the time of hearing of the 
e. 


4. It was contended on behalf of 
the petitioner before the court below 
that Messrs. Trade Nexus Private Limited 
having been in occupation of a room in the 
second floor as a sub-tenant under the 
judgment-debtor Messrs. Indian and Eastern 
Engineering Company Limited ever since 
1953, that Messrs. Trade Nexus Private 
Limited having been declared to be a di 
rect tenant of Meckenzie Lyall and Com- 
pany in the proceeding under Section 16 (8) 
and that Messrs. Trade Nexus Private Li- 
mited not having been made a party in the 
suit for ejectment, the application under 


In that proceeding . 
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Order 21, Rule 97 was not maintainable. 
Neither D. N. Varma nor the judgment- 
debtor company entered appzarance in the 
said proceeding under Order 21, Rule 97. 
The proceeding was only contested by the ~ 
petitioner R. N. Aich Roy. 


5. The learned Chief Judge was of 
the view that as the superior landlord was 
not a party to the proceeding under Sec- 
tion 16 (8) the order of the Rent Controller 
was not binding upon the superior land- 
lord. In that view of the matter the learn- 
ed Chief Judge allowed the said miscella- 
neous case and directed delivery of posses- 
an of the suit premises through police 

elp. 


6. The question before me for con- 
sideration is whether Messrs. Trade Nexus 
Private Limited was a necessary party in 
the suit for ejectment and whether the de- 
cree for ejectment was binding upon M/s. 
Trade Nexus Private Limited. Unde- Sec- 
tion 16 (2) of the Act where before the 
commencement of the Act, the tenan: with 
or without the consent of the landlord, has 
sublet any premises either in whole or in 
part, the tenant and every sub-tenant to 
whom the premises have been sub-let shall 
give notice to the landlord of such sub- 
Game A in the prescribed manner within six 
mon: of the commencement of the Act 
and shall in the prescribed manner notify 
the termination of such sub-itenancy within 
one month of such termination. Messrs. 
Trade Nexus Private Limited was a sub- 
tenant under the Indian and Eastern En- 
gineering Company Limited. There can be 
no doubt that in view of the definition of 
the words “landlord” and “tenant” the In- 
dian and Eastern Engineering Company 
Limited was the landlord of Messrs. Trade 
Nexus Private Limited. Uncer Section 16 
(2) Messrs. Trade Nexus Private Limited 
being a tenant of the Indian and Eastern 
Engineering Company Limited was requir- 
ed to serve a notice under Section 16 (2) 
upon its landlord and the Indian and Eas- 
tern Engineering Company Limited in its 
tum was required to serve è notice under 
Section 16 (2) on its landlord, sramely 
Messrs. Meckenzie Lyall and Company. It 
has been found by the Rent Controller that 
the provisions of Section 16 (2) have been 
complied with by Messrs. Trade Nexus 
Private Limited and also by the Indian and 
Eastern Engineering Company Limited. 
Messrs. ‘Trade Nexus Private Limitec was, 
therefore, entitled to claim relief under Sec- 
tion 16 (8) as against its landlord the Indian 
and Eastern Engineering Company Limited. 
The Rent Controller, as aforesaid, also de- 
clared Messrs. Trade.Nexus Private Limit- 
ed to be the direct tenant under the tenant 
of the first degree, namely, Messrs. Mecken- 
zie Lyall and Company. The order of the 
Rent Controller declaring Messrs. Trade 
Nexus Private Limited as a direct tenant 
under Messrs. Meckenzie Lyall and Com- 
pany would be binding upon the latter. 
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7. It was, however, contended by 
Mr. Lala that the order of the Rent Con- 
troller would not be binding upon the 
superior landlord that is, Messrs. Hanuman 
Estates Private Limited, as it was not a 

in the said proceeding under Sec. 16 
8). My attention was drawn to a decision 
of this Court in Paresh Nath Cloth Stores 
v. Nityananda Pal, (1960) 64 Cal WN 663 
where it has been held that when there is 
a succession of sub-lettings and there are 
tenancies of different degrees, an interme- 
diate tenant may in his turn be a landlord 
and in such a case the person from whom he 
is entitled to receive rent is the tenant and 
the person to whom the tenant in his turn 
sub-lets is the sub-tenant. It has been fur- 
ther held that the expressions ‘landlord’, 
‘tenant’ and ‘sub-tenant’ under Section 16 
(3) should bear the same meaning whic 
they have in sub-section (2) and that the 
sub-tenant and the tenant are the immediate 
parties to the sub-letting of which notice is 
to be given under Section 16 (2). In that 
case the superior landlord was not a party 
and it was a dispute between the tenant of 
the first degree and the sub-tenant of the 
tenant of the first degree. this connec- 
tion we may refer to Section 18 (1) of the 
West Bengal Premises Rent Control (Tem- 
porary Provisions) Act, 1950, Section 13 (1) 
provides as follows:— 

“Sub-lease not to be binding in certain 
cases. (1) Notwithstanding anything contain- 
ed in this Act, or in any other law for the 
time being in force, if a tenant inferior to 
the tenant of the first degree sub-lets in 
whole or in part the premises let to him ex- 
cept with the consent of the landlord and 
of the tenant of a superior degree above 
him, such sub-lease shall not be binding on 
such non-consenting Jandlord, or on such 
pon-consenting tenant. 


Explanation-—~— In this sub-section— 

(a) ‘a tenant of the first degree’ means 
a tenant who does not hold under any other 
tenant; 


(b) ‘tenant inferior to the tenant. of the 
first degree’ means a tenant holding imme- 
diately or mediately under a tenant of the 


first degree; 
(c) ‘landlord’ means the landlord of a 
(1) the sub- 


tenant of the first degree. 
8. Under Section 18 

tenancy created by the tenant inferior to 
the tenant of the first degree will not be 
binding upon the superior landlord. In the 
instant case the sub-tenancy was created 
when the’ 1950 Act was in force. It was, 
however, contended by Mr. Mitter, learned 
Advocate appearing for the petitioner that 
after the repeal of the 1950 Act the rights 
and obligations under the said Act came to 
an end and cannot be enforced. Mr. Lala, 
however, referred to the provisions of S. 40 
of the West Bengal Premises Tenancy Act, 
1956 which repeals the West Bengal Pre- 
mises Rent Control (Temporary Provisions) 
Act, 1950 and saves certain proceedings re- 
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ferred to in sub-section (2). Sub-section (2) 
of Section 40 does not, however, say about 
the existing rights and obligations, but it 
only provides that any proceeding pending 
on the 8ist day of March 1956 may be 
continued or any tera or remedy in 
respect of any right, privilege, obligation, 
liability, penalty, forfeiture or punishment 
under the 1950 Act and relating to the 
period before suzh repeal may be instituted 
or enforced as ic the said Act had been in 
force and had not been repealed or had not 
expired. It, therefore, makes provisions for 
the continuity of any proceeding and for the 
enforcement of any remedy in respect of 


any right, privilege etc. It is, however, not 
necessary for mə to finally decide that 


question for the reasons stated hereinafter. 
Section 13 (1) oZ the West Bengal Premises 
Tenancy Act, 1956 enumerates the grounds 
on which a suit for ejectment can be decreed 
against the tenant. Sub-section (2) of Sec- 
tion 13 provides that the  sub-tenants, if 
any, referred to in Section 16 who have 
given notice of their sub-tenancies to the 
landlord under the provisions of that section 
shall be made parties to any suit or pro- 
ceeding for the recovery of possession of the 
premises by the landlord, provided that ex- 
cept in cases covered by Cl. (f) -or Cl. (g) of 
sub-section (1), no decree or order for eject- 
ment shall be passed against any such sub- 
tenant unless any of the grounds mentioned 
in Clauses (b) to g and (h) apply to him. 
Under Sub-secticn (2) ess the landlord 
is served with a notize under sub-s. (2) he 
ill not be bound to make the sub-tenant 
a party in the suit for ejectment. Jn order 
to defeat the decree obtained by the land- 
lord on the ground of non-joinder of the 
sub-tenant it must have to be proved that 
the sub-tenant had served the landlord with 
a notice under Section 16 (2). Unless the 
landlord is awar2 of the fact of sub-letting 
sither by the tenant of the first degree or 
y the tenant inferio- to the tenant of the 
first degree, the landlord cannot be fasten- 
ed with the knowledge of such sub-letting. 
The whole object of Section 16 (2) was to 
bring to the notice of the landlord the fact 
of subletting. It may be that in the instant 
ease Messrs. ‘Trade Nexus Private Limited 
has complied wth the provisions of S. 16 
(2) by serving a notice upon its immediate 
landlord and that for the purpose of Sec- 
tion 16 (3) its immediate landlord would be 
bound by any order passed in the proceed- 
ing under Section 16 (8). It cannot be said 
that the superior landlord filing a suit for 
ejectment against its tenant would also be 
bound by any order passed by the Control- 
ler under Section 16 (8). Whether the sub- 
tenant has to be made a party in the suit 
for ejectment or not is provided in Sec. 18 
(2). The plain mearing of the provisions 
of Section 18 (2) leaves no manner of doubt 
that the landlord is not bound to make the 
sub-tenant a party to the suit unless the 
sub-tenant has served the landlord with a 
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notice under Section 16 
course to the provisions 
proviso with which we are not concerned 
in the instant case. Service of a notice 
under Section 16 (2) on the immediate land- 
lord may be quite effective against the im- 
mediate landlord of the sub-tenant con- 
cerned, but in view of Section 18 (2) it 
ill not be effective against the superior 
landlord unless the superior landlord insti- 
tuting the suit for ejectment was served with 
a notice under Section 16 (2) of the Act. 


(2) subject of 
contained in the 


Mr. Mitter relied on a decision of the 
Supreme Court in M/s. A. C. Estates v. 
M/s. Serajuddin, AIR 1966 SC 985. The 


Supreme Court has held that in Section 16 
(3) there. are two parts, the first soc ala 
that the tenant’s interest has ceased an 
the sub-tenant has become a tenant directly 
under the landlord. It has been further 
held by the Supreme Court in that decision 
that the declaration made by the Control- 
ler under the first part of Section 16 (8) 
cannot be treated to be an interlocutory 
order so that the same may be rescinded 
by the Controller when he is taking steps 
for the fixation of rent under the second 
part. In view of the said decision of the 
Supreme Court the declaration made by 
the Controller by his order dated July 25, 
1957, remained, but as I have found before, 
the said order will not be binding upon the 
superior landlord so as to compel him to 
make the subtenant Messrs. ‘Trade Nexus 
Private Limited a party in the suit for eject- 
ment. 


9. For the reasons stated above the 
decree for ejectment obtained by the decree- 
older company was .good and valid and 
was binding on all sub-tenants who did not 
serve the decree-holder company with notice 
under Section 16 (2) of the Act. The learn- 
ed Chief Judge was right in allowing the 
application of the decree-holder company 
under Order 21, Rule 97 of the Code of 
Civil Procedure. The Rule is discharged, 
but there will be no order for costs in the 
Rule. Let the certified copy of the order- 
sheet of the Rent Controller filed on behalf 
of the decree-holder company be kept on 

the record. 
Petition dismissed. 





AIR 1971 CALCUTTA 471 (V 58 C 106) 
RAMENDRA MOHAN DATTA, J. 
= General Council of the Church of 
India and another, Petitioners v. Niranjan 
Ghose and another, Respondents. 


Matter No. 634 of 1970, D/- 28-2- 
1971. 

West Bengal City Civil Court Act (21 
of 1958) (prior to and after amendment by 
Act 35 of 1969), Section 21 — Overriding 
effect of the Act — Even after the amend- 
ment, application under Clause 18 Letters 
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Patent and/or under Section 24 Civil P. C. 
(X-Ref. Ss. 9, 2 (5). 3 (2), 
5, 6 and 7) — (X-Ref. Civil P. C. (1908), 
S. 24 & Preamble) — (X-Ref. Interpretation 
of Statutes — Express words) — (X-Ref. 
Letters Patent (Cal), Cls. 12, 18 and 17). 
AIR 1963 Cal 380 (SB), Followed. (1963) 
67 Cal WN 1059, Explained. AIR 1953 Cal 
589, Distinguished. (Para 19) 

The section overrides only those provi- 
sions of the Letters Patent which are in con- 


flict with the Act. (Para 
Prior to the amendment, Section 9 
which expressly excluded Clause 18 of 


the Letters Patent from the purview of the 
Act did not confer any new power but 
merely indicated the mode of construction 
of the Act. It follows that . no new right 
accrued to the City Civil Court by the re- 
moval of that section by the amending Act. 
It is also clear that prior to the amendment 
Section 21 had not taken away the power 
under Clause 18. l (Para 8 
Section 21 is intended only to modify 
Clauses 12 and 17 of the Letters Patent so 
that suits and proceedings mentioned in 
Section 5 may not conflict with those 
clauses. Section 7 shows that the City Civil 
Court is vested only with restricted jurisdic- 
tion and the High Court’s jurisdicton re- 
mains unaffected. (Paras 10 and 12) 
The word “proceeding” in the Act does 
not include an application under Clause 18. 
Section 24 Civil P. C. applies to the Origi- 
nal Side of the High Court and the power 
thereunder has been expressly retaired by 
Section 6 read with Section 8 (2). 
(Paras 14 and 17) 


Jurisdiction of a Court cannot be taken 
away by a statute by ‘implication and if 


unambiguous and express words therefor 
are absent the Court cannot supply them. 
It thus follows that after <he amendment 


also an application under Section 24 Civil 
P. C. and/or Clause 18 is maintainable. 
(Paras 13. 15 amd 19) 
Case Referred: Chronological Paras 
(1963) AIR 1968 Cal 880 (V 50) = 
65 Cal WN 190 (SB), R. Ray v. 
i 18 


V. G. Dalvi 
(1963) 67 Cal WN 1059, In re Emerald 
Printing Works Ltd. 15 
(1953) AIR 1953 Cal 589 (V 40) 
P. K. Ghosh v. Mrs. K. Dutt 16 


P. C. Sen, for Petitioners; Banerjee, for 
Respondents. 

ORDER:— This is an application under 
Clause 13 of the Letters Patent, 1865 for 
transfer of a suit from the City Civil Court 
at Calcutta to the High Court. 


2. An important paint of Jew has 
been argued in this case and it is nezessary 
to decide the said point before the facts are 
gone into. The point involved relates to 
the High Court’s power to exercise its extra- 
ordinary original jurisdiction conferred by 
Clause 18 of the Letters Patent 1865 over 
the suits filed in the’ City Civil Court in 
view of certain provisions being amended 
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by the City Civil Court (Amendment) Act 
1969 being West Bengal Act XXXV of 1969 
which came into force on 14th November 
1969. By the said Amendment Act amongst 
other amendments Section 9 of the City 
Civil Court Act has been omitted and the 
ecuniary jurisdiction of the City Civil Court 
as been raised from Rs. 10,000/- to 
Rs. 50,000/-. 


3. This point could not be raised 
earlier because under the provision of S. 9 
thereof suits and proceedings could be 
transferred to the High Court and by Sub- 
section (8) of Section 9, Clause 18 of the 
Letters Patent 1865 was expressly exclud- 
ed from the purview of the said City Civil 
Court Act (hereinafter called the said Act). 
The said sub-section (8) of Section 9 prior 
to its omission from the said Act provided 
as follows:— 


“(3) The provisions of this section shall 
be in addition to and not in derogation of 
the powers conferred on the High Court 
under Clause 13 of the Letters Patent.” 


4, It is argued that this section 
along with the above sub-section having 
been omitted by the said Amendment Act, 
the High Court cannot now exercise its ex- 
traordinary original jurisdiction conferred 
on it by Clause 18 of the Letters Patent to 
transfer a suit from City Civil Court to this 
High Court. 


5. Reference has also been made to 
Section 21 of the City Civil Court Act 
which provides as follows:— 


“21. Act to override other law includ- 
ing Letters Patent. The provisions of this 
Act shall have effect notwithstanding any- 
thing to the contrary in any other law, in- 
cluding in particular the Letters Patent of 
the High Court.” 


The above Section 21 of the said Act has 
now to be construed without the provision 
of Section 9 and more particularly of sub- 
section (3) thereof. The language of Sec- 
tion 21 clearly contemplates that if any pro- 
vision of the Letters Patent would be in 
conflict with any of the provisions of the 
said Act then the Letters Patent in so far 
as such provision of the said Act is concern- 
ed will not have any effect. It is not that 
the Letters Patent as a whole has been ex- 
cluded from the purview of the said Act 
but what has been sought to be excluded 
by the said section is in respect of any pro- 
vision which may be in conflict with any 
provision of the City Civil Court Act. In 
short, if the said two statutes will be in 
conflict with each other then the City Civil 
Court Act will have the overriding effect 


over the Letters Patent in so far as such. 


provision is concerned. 

6. On the basis of the aforesaid 
construction of the said section it has to be 
seen whether Clause 13 of the Letters 
Patent has any application over suits and 
peas pending before the City Civil 

ourt. 
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7. The point has to be considered 
from several aspects. Firstly, when S. 21 
was originally framed the legislature intend- 
ed that the provisions of the City Civil 
Court Act should not come in conflict with 
the jurisdiction conferred by Clause 12 of 
the Letters Patent in respect of the High 
Court and as such it was necessary to use 

e expression “including in particular the 
Letters Patent of the High Court” in the 
said section. The legislature at that time 
‘was conscious of the pasition that the High 
Court had the power under Clause 13 of 
the Letters Patent and did not intend to 
alfect the said power in any way and as 
such expressly made tke said provision by 
framing Section 9, sub-section (3) of the 
City Civil Court Act which has been set out 
hereinabove. The expression “in addition 
to” in sub-section (8) of Section 9, clearly 
indicated and recognised that quite apart 
from the powers conferred to the High 
Court under Section 9 of the said statute 
the High Court had its power under Cl. 13 
of the Letters Patent and lest any confusion 
or any controversy might arise in respect of 
the same, the same was expressly indicated 
by enacting sub-section (8) of Section 9. 


8. In my opinion, sub-sec. (3) of 
Section 9 when originally framed did not 
create any new right or confer any new 
powers either on the High Court or on the 
City Civil Court but merely indicated as to 
how the provisions of the Act should be 
construed. It follows that no new right can 
be said to have accrued to the City Civil 
Court by the omission of Section 9 and 
specially of sub-section (8) thereof from the 
said statute. It further follows that prior to 
the said Section 9 being omitted from the 
said statute there could not be any scope 
for any argument that by Section 21 of the 
said City Civil Court Act the powers of 
the High Court in so far as the same were 
conferred by Clause 18 of the Letters 
Patent had been taken away by the langu- 
age of the said Sectior 21. 

9. Secondly, Section 21 should be 
construed in the fight of the various other 
sections of the City Civil Court Act viz. 
Section 2 Clause (5), Section 3, sub-sec. (2), 
Section 4, Section 5 and particularly sub- 
section (5) thereof and Section 7 thereof. 
The said provisions are set out as follows:- 

“Sec. 2. Definiticns— In this Act 
unless there is anything repugnant in the 
subject or context,— 

(5) “proceeding” includes any proceed- 
ing arising out of a suit of a civil nature 
(not being a proceeding on appeal, refer- 
ence, revision or any application to the High 
Court) and any other proceeding whatso- 
ever of a civil nature in the exercise of ori- 
ginal jurisdiction not arising out of a suit; 


Sec. 8. Establishment of City Civil 
Court.— 
(2) The City Civil Court shall be 


deemed to be a Cour: subordinate to and 
subject to the superintendence of the High 
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Court within the meaning of the Letters 
Patent for the High Court and of the Code 
of Civil Procedure, 1908 (V. of 1908). 


Section 4. Appointment of Judges.— 
(1) There shall be appointed a Chief Judge 
of the City Civil Court and as many other 
Judges of that Court as the State Govern- 


(2) Each of the Judges of the City 
Civil Court may exercise all or any of the 
powers conferred on that Court by this Act 
a by any other law for the time being in 
orce, 

Section 5. Jurisdiction— (1) The local 
limits of the jurisdiction of the City Civil 
Court shall be the City of Calcutta. 

(2) Subject to the provisions of sub- 
sections (3) and (4), and of Section 9, the 
City Civil Court shall have jurisdiction and 
the High Court shall not have jurisdiction 
to try suits and proceedings of a civil 
nature, not exceeding rupees ten thousan 
in value. 

(83) The City Civil Court 
jurisdiction and the High Court shall not 
have jurisdiction to try any proceeding 
under— 

(i) the Guardians and Wards Act, 1890 
(VIL of 1890) and 

Gi) Part X of the Indian Succession 
Act, 1925 (XXXIX of 1925), in respect of 
succession certificates. . 

(4) The City Civil Court shall not have 
jurisdiction to try suits and proceedings of 
re description specified in the First Sche- 

e. 


` ment thinks fit. 


(5) All suits and proceedings which are 
not triable by the City Civil Court shall 
continue to be triable by the High Court 
or the Small Cause Court or any other 
Court, tribunal or authority as the case may 
be, as heretobefore. 


Section 7. Law to be administered by 
the City Civil Court — AI] questions, other 
than questions relating to procedure or 
practice, which arise in suits or proceed- 
ings before the City Civil Court, shall be 
dealt with and determined scoording to the 
law for the time being administered by the 
High Court in the exercise of its ordinary 
original civil jurisdiction.” i 

10. By sub-section (2). of Sec. 8 the 
High Court’s power of superintendence as 
conferred by the Letters Patent over the 
City Civil Court has been Saree retain- 
ed. If this provision is read along with 


Section 21 then the limited meaning given’ 


to Section 21 as regards Letters Patent can 
be well understood. In other words, the 
purpose why Section 21 had to be enacted 
is revealed; the purpose being that the 
powers conferred on the High Court under 
Clauses 12 and 17 of the ‘Letters Patent 
would otherwise be in conflict with Sec. 5 


of the City Civil Court Act. The whole 
purpose of Section 21 is to modify the 


aforesaid Clauses 12 and 17 of the Letters 
Patent so that suits and proceedings of the 


shall have ` 
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nature and value as mentioned in Sec. 5 of 
the City Civil Court Act may not come in 
conflict with the said provisions of the 
Letters Patent. 

11. Section 5 of the City Civil 
Court Act defines the territorial and the 
pecuniary jurisdiction of the City Civil 
Court. Sub-section (5) clearly indicates 
that the High Court’s jurisdiction was not 
sought to be defined by the said City Civil 
Court Act and accordingly, except what 
have been provided in sub-sections (l), (2) 
and (3) of Section 5 the High Court retained 
its jurisdiction over all other suits upon 
which the High Court had its jurisdiction to 
try including those mentioned in sub-sec. (4) 
thereof. All that was expressly stated in 
sub-sections (2) and (8) of Section 5 was 
that the High Court shall not have jurisdic- 
tion to try such suits and prcceedings speci- 
fied therein which ‘the High Court had 
been trymg so long prior to the coming in- 
to force of the City Civil Court Act and 
the Amendments made thereunder fom 
time to time, 

12. Then again, the language of 
Section 7 provides that the substantive law 
to be administered by the City Civil Court 
would be the law for the time being to be 
administered by the High Court in the 
exercise of its ordinary original civil juris- 
diction. It is indicative of the fact that 
the City Civil Court has been vested with 
the restricted jurisdiction as defined by the 
said statute itself. Apart from that the 
jurisdiction of this High Court remains un- 
touched. 

13. The City Civil Court Act, in 

my opinion, has not in any way touched 
the extraordinary jurisdiction of the High 
Court as conferred by Clause 18 of the 
Letters Patent. Jurisdiction of a Court can- 
not be taken away by a statute by impli- 
cation. There must be clear, unambiguous 
and express words to that effect. I such 
words have not been used by the kegisla- 
ture, in its wisdom, then the Court in inter- 
preting the statute cannot usurp the func- 
tion of the Legislature to supply words 
therein and thereby to oust the jurisdiction 
of a Court. 
14. Thirdly, the question of trans- 
fer of the suit from the City Civil Ccurt to 
the High Court as provided under Sec. 24 
of the Code of Civil Procedare 1908 has 
been expressly retained by enacting Sec. 6 
of the City Civil Court Act which provides 
as follows:— 


“Section 6. Procedure-— Save as other- 
wise provided in this Act, the Code of 
Civil Procedure, 1908 (V of 1908) | shall 
apply to all suits and proceedings unde 
roe Act so far as it is consistent with thi 

ot.” 
This section read with sub-section (2) of 
Section 3 as set out above, vests this High 
Court with jurisdiction to transfer to itself 
and to try the same if the circumstances 
would so permit under Section 24 of the 
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Code of Civil Procedure. In my opinion, 
Section 24 applies to the Original Side of 
this Court and the power conferred under 
Section 24 has not been taken away by the 
City Civil Court Act. On the contrary, that 
power has been ae retained by the 
said Section 6 read with sub-section (2) of 
Section 3 of the City Civil Court Act. 

15. In this connection reference 
may be made to the judgment of B. C. 
Mitra J. in Re : Emerald Printing Works 
Ltd. reported in (1968) 67 Cal WN 1059 
where also the application was made both 
under Clause 18 of the Letters Patent as 
also under Section 24 of the Code of Civil 
Procedure for transfer of a suit from the 
Alipore Court to this Court, The same 
would appear from the opening sentence of 
the judgment. Although in that case the 
order was made under Clause 18 of the 
Letters Patent but nothing was argued or 
decided specifically about the effect of Sec- 
ion 24 of the Code of Civil Procedure. In 
my opinion, an application for transfer 
under Section 24 of the Code of Civil Pro- 
cedure is also maintainable if it is so made 
along with Clause 18 of the Letters Patent 
tin the Original Side of this Court. 


16. Before I leave this topic it is 
necessary to consider the case of P. K. 
Ghosh v. Mrs. K. Dutt, reported in AIR 
1953 Cal 589 where the effect on the pro- 
vision of Clause 18 of the Letters Patent 
was considered in view of Section 16 of the 
West Bengal Premises Rent Control (Tem- 
porary Provisions) Act (17 of 1950). -jJn 
Section 16 of the said Act: 17 of 1950 the 
language used was, inter alia, to the follow- 
ing effect:— 

“Notwithstanding anything contained in 
any other Jaw”’.......... and “no other 
court shall be competent to entertain or try 
such suit.” 


It was held by this Court that such a clause 
deprived the Calcutta High Court of the 
jurisdiction. It was observed that the sec- 
tion did not say whether it was the original 
jurisdiction, or the extraordinary original 
jurisdiction which was intended to be affect- 
ed and that the section was unqualified on 
that point. It was held that the intention 
of the legislature was clear that the High 
Court should not entertain or try such suits 
and accordingly there would be no point in 
transferring such a suit under Clause 18 of 
the Letters Patent when the Act had de- 
prived the High Court of any power to try 
such a suit. In my opinion, that case is 
distinguishable from the facts of the case 
before me in view of the specific reserva- 
tions to that effect being provided in the 
City Civil Court Act as indicated above. 
Sub-section (2) of Section 3 has expressly 
reserved the powers of the High Court to 
exercise its power of superintendence with- 
in the meaning of the Letters Patent. Fur- 
thermore, there is another saving by the 
same sub-section in so far as Section 24 of 
the Code of Civil Procedure is concerned 


_an application in the 


ALR. 


which was not argued or considered in the 
said case reported in ATR 1958 Cal 589. 


17. _— Another line of argument was 
advanced before me on_behalf of the peti- 
tioner for transfer by drawing the Court’s 
particular attention to the word “proceed- 
ing” as defined in Section 5 of sub-sec. B 
of the said City Civil Court Act. From the 
said definition it will be seen that the ut- 
most that the word “proceeding?” can in- 
clude is a proceeding independent of the 
suit but in the exercise of original jurisdic- 
tion. It will under no circumstances include 
exercise of extraor- 

inary original jurisdiction of this Court 
and if that be the meaning of the word 
“proceeding” then such an application for 
transfer in the exercise of the extraordinary 
original jurisdiction of this Court cannot be 
attracted by S. 5 of the said Act, more so 
when Section 5 specifically enumerates two 
such independent proceedings in sub-sec, (8) 


thereof. In other words, had the intention 
of the legislature been that this extraor- 
inary original jurisdiction of this Court 


should be taken away then the same would 
surely have been mentioned in the said sub- 
section (8) along with the other indepen- 
dent proceedings referred to therein. Ac- 
cordingly, wherever the word “proceeding” 
has been mentioned in the said Act that 
would not include an application under 
Clause 18 of the Letters Patent. It was 
also argued that in taking away the juris- 
diction of the High Court in respect of the 
said two proceedings as enumerated in su 
s. (3) of S. 5 the second schedule to the Act 
made suitable amendments in both the 
Guardians and Wards Act, 1890 and the 
Indian Succession Act, 1925 whereas that 
was not done in this respect. 


18. © It was observed by the Special 
Bench of this Court in the case of R. Ray 
v. V. G. Dalvi, reported in AIR 1968 Cal 
380 (SB) at p. 382 that “but for those am- 
endments the City Civil Court could’ not 
assume jurisdiction to try the proceedings 
under those special Acts”. On that basis it 
was observed by the Special Bench that the 
City Civil Court Act did not amend Cl. 12 
of the Letters Patent so as to provide that 
the City Civil Court must assume jurisdic- 
tion to try suits in conformity with the pro- 
visions of Clause 12. 

19. That being the position, in my 
opinion, this application is clearly maintain- 
able both under Clause 18 of the Letters 


‘Patent as also under Section 24 cf the Code 


of Civil Procedure and the Suit can bel. 
transferred to try and determine the same 
by exercising the jurisdiction conferred by 
Clause 13 of the Letters Patent 1885 and/ 
or under Section 24 of the Code. An appli- 
cation under Clause 18 alone will also be 
maintainable for transfer of suits from the 
said City Civil Court. 

20. That disposes of the important 
point of law. I now proceed tc deal with 


the merit of this application to consider 
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whether the facts are such that the suit 
should be transferred by exercising the ex- 
traordin original jurisdiction of this 
Court under Clause 18 of the Letters Patent 
and also by exercising the powers conferr- 
oy Section 24 of the Code of Civil Pro- 
cedure. 


2l. On behalf of the petitioner Mr. 
P. C. Sen contends that this very plein 
has already filed a suit in this Court being 
suit No. 2245 of 1969 (Niranjan Ghoch v. 
Rev. H. L. J. De Mel). That suit is zor a 
declaration that the defendant is hodin 
the office of Metropolitan Bishop of Cal- 
cutta illegally and in violation of the zons- 
titution, canons and rules of the Church of 
India; for permanent injunction restraining 
the defendant from usurping the office of 
Metropolitan Bishop of Calcutta and re- 
maining in the said office and holding and 
using the said office and drawing and re- 
ceiving the emoluments for the said cice; 
interim injunction; costs and further and 
other relief and reliefs. The suit whick has 
been filed before the City Civil Cour: by 
this plaintiff in January 1970 contains the 
following prayers:— 

l. for a declaration that the alleged or- 
dinary Session of the General Council o7 the 
Church of India held on 2nd to 4th fanu- 
ary, 1970, is not a legal and valid session 
and held with illegal members and corven- 
ed in breach of the provisions of the Gons- 
titution, Canons and Rules etc. of the 
Church of India and that the decisions and 
resolutions passed in the said session shall 
have no eftect and shall not be binding 
upon the General Council of the Church of 
India and they are liable to be set aside; 


2. for setting aside the minutes of the 
session incorporating the decisions resolu- 
tions etc. passed in the session, as ilegal 
and invalid; 

8. for a permanent injunction restraining 
the defendants and/or their agents rom 
giving effect to the decisions etc. made and 
resolutions passed in the said session; 


4, for costs of the suit; l 

5. for any other relief or reliefs as the 
Court may deem fit and proper. 

22, Mr. Banerjee appearing on be- 
half of the plaintiff Niranjan Ghose realises 
the weakness ‘of his client’s case in this ap- 
plication and volunteers and wants to have 
it recorded that his client is prepared to 
withdraw the suit from this Court. On 
the second day of the argument Mr. Baner- 
jees client appears in Court and Mr. Baner- 
jee contends that his client is prepared to 
give an undertaking not to proceed with the 
suit pending in this Court. 

23. Mr. P. C. Sen contends that 
the nature of the two suits is very similar 
` to each other and that fact can hardly be 
disputed by the respondent. He contends 
that in view of the pendency of the sut in 
the High Court, the suit pending before the 
City Civil Court should be transferrec to 


‘members viz, Rev. 


this High Court for being disposed of to- 
gether or one after another. The petitioners 
allege that the said Niranjan Ghose and his 
supporter and henchman one C. A. Biswas 
are in the habit of instituting suits and pro- 
ceedings against Church of India, Calcutta 
Diocesan Council and the various other 
bodies under the Church of India only to 
harass the said institutions and not for ad- 
judication of any bona fide rights of the 
parties on merits. In paragraph 4 of the 


‘petition the entire list of suits and proceed- 


have been set out. From the list it 
appear that various suits and pro- - 
ceedings have been filed from time to time 
in the City Civil Court and by various orders 
made from time to time therein this High 
Court has exercised its powers under the 
extraordinary original jurisdiction and also 
under Section 9 of the City Civil Court Act 
and has transferred such suits pending be- 
fore the City Civil Court to this Court. It 
will also appear from the sa‘d list that the 
said C. A. Biswas after the transfer of the 
suits to this Court either caused their dis 
missal for default of appearance or did not 
proceed with the hearing of the said suits 
after the same were part-heard by this 
Court or withdrew such suits. This reveals 
mala fides of the plaintiffs and harassment 
of the defendants in respect of the several 
suits and proceedings filed and initiated 
against the defendants. 


; It is argued by Mr. Banerjee 
that the said C. A. Biswas has no connec- 
tion whatsoever with his client Niranjan 
Ghosh and the suits filed by the said C. A. 
Biswas have no connection whatsoever with 
the suits filed by Niranjan Ghosh. In my 
opinion, in poa of both sets of suits and 
proceedings of both those a 


ings 


viZ., 
C. A. Biswas and Niranjan Ghose, the Cons- 
titution, Canons and Rules of the Church 


of India would have to be gone into and 
would require interpretation. The holding 
of the meeting of the General Council of 
the Church of India is the subject-matter 
of dispute in the present suit and in decid- 
ing that question the Constitution, Canons 
and Rules of the Church of India would re- 
quire construction and interpretation. In 
deciding that suit the question of nominated 
S. K. Biswas and Mr. 
J. M. Das from Calcutta Diocese and the 
validity thereof in accordance with the: 
Constitution, Canons and Rules of the 
Church of ,India have necessarily to be 
considered. Important questions like the 
effect of the resignation of the Metropolitan 
with effect from 24th March 1967 on the 
authority of the nominated members has to 
be gone into with reference to the said 
special Canon laws. 


25. The petitioner herein has al- 
leged collusion and conspiracy by and be- 
tween the said Niranjan Ghose and the 
said C. A. Biswas to harass the said Gene- 
ral Council of India. These proceedings, it 
appears, will obviously have great bearing 
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and impact on the Christian Community at 
jarge and the Christian Community at large 
will be interested in them. 

26. In my opinion, although the 
plaint appears to be a simple one yet at the 
trial the provisions of the English Canon 
Law has got to be considered in deciding 
the various points involved in this suit. The 
provisions of the Constitution, Canons and 
Rules of the Church of India which are 
based upon English Canon Law would re- 
quire construction and wou have to be 
ecnsidered at the trial. This matter would 
no doubt be of great public importance and 
specially to the Christian Community in 
India as a whole. 

27. The pending suit No. 2245 of 
1969 (Niranjan Ghose v. Rev H. L. J. De 
Mel) in this Court involves identical issues 
as that of the suit which has been filed be- 
fore the City Civil Court. The nature of 
the evidence likewise is likely to be identi- 
cal in both the suits. The question of nomi- 
nation and election of the representatives to 
the General Council of the Church of India 
and evidence in connection thereto would 
be identical in extraordinary suit No. 13 of 
1969 filed by the said C. A. Biswas and in 
the Title Suit No. 114 of 1970 herein would 
almost be identical in nature. In conclu- 
sion it is to be stated that there could be 
no reason why the pending suit before the 
City Civil Court should not be transferred 
over to this High Court when so many other 
suits which are identical in nature and, 
as stated above, have been transferred to 
this Court from time to time, by various 
orders made in the said respective suits 
which have been referred to in Paragraph 4 
of the petition. On the contrary there is 
every possibility of there being conflicting 
decisions and multiplicity of proceedings in 
the said two Courts and by this transfer 
such a possibility can be avoided. More- 
over, since all the said suits may be dispos- 
ed of one after another it would save both 
the time and costs if this suit is transferred 
to this Court and heard along with the 
other transferred and pending suits before 
this Court as stated above. In my opinion, 
the balance of convenience is overwhelm- 
ingly in favour of this suit being transferred 
and tried in this Court along with the other 
suits pending in this Court or transferred to 
this Court as mentioned hereinabove. 


28. Mr. Banerjee has argued before 
me that the petitioners herein tntered ap- 
pearance in the suit filed before the City 
Civil Court and also filed their written state- 
ments sometime in the middle of the year 
1970. Accordingly, they are guilty of gross 
delay in making this een and at this 
stage this Court should not make an order 
for transfer of the suit to this Court. Mr. 
Sen has explained the position. The suit 
as originally filed did not disclose any cause 
of action and as such the point was taken 
in the written statement with the idea that 
the matter would be finished on the pre- 
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liminary point alone. After the said written 
statement was filed and the poiat was 


known to the plaintif, an appiraion was 
made by the plaintiff for amendment of the 
plaint and for converting the suit to that 
of a representative character and thereby 
the defect was cured by obtaining the order 
or amendment. After the amendment was 
effected the petitioner made this application 
for transfer inasmuch as these points have 
now to be gone into at the trial of this suit. 
Accordingly, I am satisfied that the peti- 
tioners are not guilty of any delay or laches 
on their part. 

29. Considering all these points I 
hold that this is a fit case where the Extra- 
ordinary powers of this Court should be 
exercised under Clause 13 of the Letters 
Patent and an order should be made for 
transfer of the suit from City Civil Court to 
this Court. I am satisfied that along with 
the said order an order under Sec. 24 of the 
Code of Civil Procedure, the scope whereof 
is wider than that of the scope of Clause 18, 
should also be made and I make. an order 


accordingly. 
30. The result, therefore, is that 
the Title Suit being suit No. 114 of 1970 
(Niranjan Ghose v. The General Council of 
Church of India) pending before the 
City Civil Court at Calcutta be and the 
same is hereby transferred from the said 
Court to this Court for being tried and dis- 
posed of in the Extraordinary Original 
jurisdiction of this Court. The petitioners 
are entitled to the costs of this application. 
Petition allowed. 





AIR 1971 CALCUTTA 476 (V 58 C 107) 
K. L. ROY, J. 


Kalinga Air Lines Private Ltd., Peti- 
tioner v. Income Tax Officer, Central Cir- 


ele and another, Respondents. 
Matter No. 144 of 1970, D/- 3-2-1971. 


Constitution of India Art. 226 — Ab- 
sence of legal duty on the public officer — 
No mandamus lies — The Income Tax Offi- 
cer is under an obligation to issue income 
tax clearance certificate on one of the 
grounds mentioned in Section 280 of the 
Income Tax Act 1961. When the applicant 
requires the aforesaid certificate on a ground 
not covered under that section, the Income 
Tax Officer is under no legal obligation to 
issue it. When the certificate is required 
for obtaining the permission of the Director 
General Civil Aviation in regard to the sell- 
ing of the Air crafts, no mandamus shall 
lie. (Para 9) 

Although, the aforesaid certificate is 
also issuable under Income Tax Verifica- 
tion and Clearance Certificate Pilot Scheme, 
1949. the instructions under that scheme, 
being executive matter, there is no legal 
obligation on the Income Tax Officer to 
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issue such a certificate under that scheme, 
(Obiter). (Para 9) 


Dr. D. Pal and Sanjay Bhattacharyya, 
for Petitioner; Manas Roy, for Respondents. 


ORDER:—~ The petitioner is a private 
limited company carrying on the business 
of non-scheduled air transport in India. The 
petitioner had entered into an agreement 


with the Government of India for air drop-, 


ping of food. in NEFA and other hill areas 
in Assam. the said agreement was not 
renewed after the 30th June, 1967, five 
out of six aircrafts belonging to the peti- 
tioner became inoperative om the Ist 
July 1967. In the circumstances the peti- 
tioner intended to dispose of the spare parts 
and other accessories and even some of the 
aircrafts belonging to it and with that ob- 
ject in view entered into negotiations with 
various parties. The petitioner appliec to 
the Director General of Civil Aviation on 
June 21, 1967 for approval of the intended 
sale of aircrafts, stores etc. to parties either 
in India or abroad. On the 15th July, 1967 
the Director General informed the petitioner 
that he had been advised by the respondent 
income-tax Officer not to permit any trans- 
action or transfer of aircrafts or cther 
` materials belonging to the petitioner as zon- 
siderable amounts were due from the peti- 
tioner by way of income-tax and accorcing- 
ly action on the request of the petitioner 
was held in abeyance. On the 16th S5ep- 
tember, 1967 the petitioner asked the res- 
pondent Income-tax Officer to allow the 
petitioner to sell the spare parts to the 
Royal Nepal Air Lines Corporation and 
proposed that the entire proceeds of the sale 
would be deposited to the credit of the 
petitioner’s income-tax arrears. A similar 
petition, also dated the 16th September 1967 
was addressed to the Central Board of 
Direct Taxes, New Delhi to the effect that 
if given the opportunity to sell the spare 
parts the petitioner would deposit the en- 
tire sale proceeds towards its tax arrears. 

response to the aforesaid application the 


petitioner was directed by the Central Board - 


of Revenue to contact the Commissioner of 
Income-tax to whom ‘necessary instructions 
had been issued in the matter. Thereafter 
though several reminders were given to the 
said Commissioner by the petitioners AJvo- 
cate no action was taken with the result 
that the offer made by Royal Nepal Air 
Lines Corporation was cancelled. This fact 
was notified to the Commissioner by the 
etitioner’s letter dated the 18th November 
967 with a further request for the issus of 
the necessary income-tax Clearance Ce-tifi- 
cate in order. to enable the petitioner to 
sell the spare parts to other parties includ- 


ing M/s. S. L. Chakraborty & Co. There- 
after the petitioner received offers from 


several parties including the Government 
of Maharashtra, Suppliers Syndicate, S. L. 
Chakraborty & Co., Indian Air Force and 
others, for the purchase of its spare parts 
and other accessories and the petitioner re- 
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peatedly applied to the respondent Income- 
tax Officer to issue the necessary Income- 
tax Clearance Certificate as otherwise 
it could not get the approval and sanction 
of the Director General of Civil Aviation 
for sale of the aforesaid spare parts and ac- 
cessories of aircrafts. But the aforescid ap- 
plications did not yield any response and’ 
a such certificate was issued to th2 peti- 
oner. . 


2. Sometimes in aniy 1969 an 
award was made-in favour of the peżitioner 
for Rs. 28,00,000 to be paid by NEFA ad- 
ministration but the petitioner was inform- 
ed that the administration had been direct- 
ed to, withhold the amount of Rupees 
14,55,944.00 from the sum payable under 
the award and accordingly the aforesaid . 
amount has been deducted and paid to the 
Income-tax Department towards the income- 
tax dues of the petitioner. It is submitted 
that if the petitioner had any further liabi- 
lities to income-tax the Income-tax autho- 
rity would have required the NEFA adminis- 
tration to deduct such further sum from the 
amount of the award. 


3. - Demands for Rs. 8,758/- and 
Rs. 8,747/- for interest under Sections 201 
(1-A) and 220 of the Income-tax Act for the 
assessment year 1968-64.were received from 
the respondent Income-tax Officer who also 
required the petitioner to expedite the 
hypothecation of its aircrafts ter securing 
the tax demanded for that year. The afore- 
said demand was complied with and in 
terms of the order of this Court in C. R. 
Case No. 1541 (w) of 1967 one of tke peti- 
tioner’s: aircrafts was furnisked as security 
for a sum of Rs. 2,04,000/- by way of 
hypothecation on the 9th January 1970. 
Further correspondence ensued between the 
Income-tax Department and the petitioner 
wherein the Income-tax Department was in- 
sisting on the petitioner disclosing the 
manner in which the money received from 
the NEFA administration had been utilised 
by the Directors of the petitioner Company. 
Finally on the 2nd March 1970 the peti- 
tioner received a letter deted the 25th 
February, 1970 from the Director General 
of Civil Aviation informing the petitioner to 
apply for renewal of its non-schedule per- 
mit under Rule 184 of the Aircrafts Rules 
giving the particulars required. The peti- 
tioner complied with the said requisition 
and submitted its application. Thereafter - 
by another letter dated the 9th March, 1970 
the Director General, Civil Aviation asked 
the petitioner to furnish, inter alia, its in- 
come-tax clearance certificate. On receipt 
of the said letter the petitioner informed the 
said Director that in spite of several de- 
mands no income-tax clearance certificate 
has been issued by the respondent Income- 
tax Officer. Finally by a letter dated the 
10th March, 1970 the respondent Income- 
tax Officer informed the petitioner “hat as 
in his opinion the conditions laid down for 
issue of tax clearance certificate were not 
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satisfied in the petitioner’s case he declined 
to issue the same. After demanding justice 
this application was made and this Rule ob- 
tained on the 26th March, 1970. 


4. In justification of his refusal to 
grant the tax clearance certificate the res- 
pondent No. 1, in his Affidavit-in-opposition, 
has stated that very large amounts of tax 
assessed and penalty levied in respect of the 
assessment years 1962-63, 1963-64 and 
1964-65 are due from the petitioner which 
could not be enforced because of the orders 
for stay along with the Rules obtained by 
the petitioner from this High Court, Simi- 
larly, demands in respect of the assessment 
for the year 1965-66 and the re-assessment 
for the year 1961-62 had also been stayed 
by this Court. It is submitted that when 
these proceedings are finalised a very large 
sum of money would be found due from 
the petitioner and as such no clearance certi- 
ficate could be issued to it. It is further 
submited that the type of clearance certifi- 
cate prayed for by the petitioner is not 
authorised by any statutory provision or by 
ary statutory rules. Such certificates are 
issued under the Pilot Scheme in respect 
of the Income-tax verification and clearance 
certificate which was introduced in 1949 
with the object that tax dodgers would not 
get any Government patronage and for 
keeping the Income-tax Authority informed 
of all the Government patronage conferred 
so that profits arising from such patronage 
did not escape taxation. In view of the 
heavy liabilities for taxation of the peti- 
timer, which cannot be enforced due to in- 
terim orders granted by this Court, the 
deponent did not consider it fit and proper 
to issue any tax clearance certificate to the 
petitioner particularly as he would be re- 
quired to certify that the petitioner had 
been doing everything possible to pay the 
demand promptly and regularly and to faci- 
litate completion of pending assessment. 


5. The only statutory provision for 
the grant of an income-tax clearance certi- 
ficate is Section 230 of the Income-tax Act 
1861 which provides, inter alia, as follows: 


Subject to such exceptions as the Cen- 
tral Government may, by notification in the 
official gazette specify in this behalf, no 
person who is not domiciled in India, or 
who, even if domiciled in India at the time 
of his departure, has in the opinion of an 
Income-tax authority, no intention of return- 
ing to India, shall leave the territory of 
India by land, sea or air unless he first ob- 
tains from such authority as may be ap- 

cinted by the Central Government in this 
ehalf, a certificate stating that he has no 
liabilities under this Act, the Excess profits 
Tax Act, the Business Profits Tax Act, the 
Tncome-tax Act 1922, the Wealth Tax Act, 
the Expenditure Tax Act or the Gift Tax 
Act or that satisfactory arrangements have 
been made for the payment of all or any of 
such taxes which are or may become pay- 
able by such person. 
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6. It is clear that the tax clearance 
certificate demanded by the petitioner does 
not come under the aforesaid section and 
the petitioner has no statutory right to ob- 
tain a tax clearance certificate under the 
provisions of the Income-tax Act. In 1949 
the Income-tax verification and clearance 
Certificate Pilot Scheme, 1949 was intro- 
duced with a view to ensure that the tax 
dodgers did not get any Government patro- 
nage and for keeping the Income-tax autho- 
rity informed of all the Government patron- 
age conferred so that profits arising from 
such patronage did not escape taxation. The 
Pilot Scheme was published in the Office 
Manual issued by the Directorate of Inspec- 
tion, Income-tax Department, Government 
of India. In order to facilitate the effective 
working of the scheme the controlling sec- 
tions of the commerce and other Ministries 
operate in co-ordinaticn with the Income- 
tax Department as anc when necessary. The 
applicants are required to fill in the form 
prescribed for import/export licences and to 
submit it to the proper Income-tex authori- 
Ees where a register is to be maintained for 
the receipt and disposal of such applications. 
Similar procedure is also applicable for 
granting of tax clearance certificate to con- 
tractors who receive payment from Govern- 
ment. In the form of the Income-tax clear- 
ance certificate annexed to the said scheme 
the Income-tax Officer or the proper In- 
come-tax Authority has to certify that in his 
opinion the applicant has been daing every- 
thing possible to pay the tax demand 
promptly and regularly and to facilitate 
completion of pending or outstanding pro- 
ceedings. 


7. Dr. Pal appearing in support of 
the petition submitted that his client was 
prepared to secure any payment  outstand- 
ing that might be specified by the respon- 
dent Income-tax Officer before ~ asking for 
the issue of the clearance certificate so that 
the petitioner may be able to carry on its 
business by obtaining the necessary licence 
from the Director General of Civil Aviation. 
In the absence of such a licence the peti- 
toner would be deprived of its right to 
carry on its business. 


8. Mr. Roy, for the respondents, 
pointed out that granting of such a certifi- 
cate as required by the petitioner was mere- 
lv a matter of Pepa procedure and 
has no sanction of law behind it. The 
scheme was evolved to assist Government 
Departments to keep a check on the monies 
received by the Contractors under the Cov- 
ernment and also on the volume of export 
and/or import business carried on in India 
so that the monies realised from these acti- 
vities may not escape taxation, In granting 
such a certificate the Income-tax Officer has 
to certify that the assessee has done every- 
thing possible to pay the tax demand 
promptly and regularly and to facilitate 
completion of pending and/or cutstanding 
proceedings. In the present case the assess- 
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ments of the petitioner for a number of 
years have been kept penne by verious 
orders of stay obtained from this- Court 
with the result that the Department cannot 
enforce its demands against the petitioner. 
It would not be reasonable to require the 
respondent Income-tax Officer to certify 
that the petitioner had done everything 
possible to facilitate the completion of its 
assessment and payment of its tax liabilities. 


9. I do not think that the petitioner 
has been able to make out a case for a writ 
directing the respondent Income-tax Cflicer 
to issue an Income-tax clearance certizicate 
under the aforesaid pilot scheme in order to 
facilitate its renewal of licence from the 
Director General of Civil Aviation. This 
is purely an executive matter and there is 
no legal obligation on the respondeat to 
issue such a certificate. If it is the conten- 
tion of the petitioner that the issue of a 
permit or licence by the Civil Aviation 
Directorate was being unreasonably danied 
to it, its remedy is to proceed agains: the 
Director General of Civil Aviation who is 
the proper authority for issuing such a 
licence and not the’ respondent Incorre-tax 
Officer requiring him to issue a tax clearance 
certificate. There is no question of enforce- 
ment of any fundamental or statutory right 
against the respondent Income-tax Odicer. 
The petition is misconceived and is accor- 
dingly dismissed. The Rule is discharged. 
There would be no order as to costs. 


Petition dismissed. 





AIR 1971 CALCUTTA 479 (V 58 C 108) 
S. K. CHAKRAVARTI, J. 


Kamal Singh Kothari and another, Plain- 
tiffs, Petitioners v. M/s. Khemchand Rajku- 
mar, Defendant-Opposite Party. 


Civil Rule No. 3379 of 1970, D/- 24- 
2-1971. 


Municipalities — Calcutta Municipal 
Act (33 of 1951), S. 201 — Tenant’s abi- 
lity for occupiers share of taxes — Land- 
lord cannot claim from tenant the enhanced 
portion of such share where according to 
contract between them the agreed rent in- 
cludes that share and the tenant has not 
contracted liability for paying the enhance- 
ment of taxes and fair rent has not been 
fixed. (Para 2) 


'M. C. Surana,. for Petitioners; LC. K. 
Chowdhury, for Opposite Party. 


ORDER:— This Rule was issued at 
the instance of the plaintiffs in respect of 
an order passed by the Full Bench in the 
Small Cause Court, Calcutta by which it 
dismissed the plaintiffs’ claim to the enhanc- 
ed portion of the occupiers share of ~axes 
from the opposite party. The opposite 
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party is admittedly a tenant under the peti- 
tioners and the rent was Rs. 102/- per 
mensem besides electricity charges. The 
petitioners filed a suit against the opposite 
party claiming the electric charges due and 
also a sum of Rs. 188.60 as the enhanced 
portion of the occupier’s share of taxes for 
three years at the rate of Rs. 5.10p per 
month. The learned Judge in the trial Court 


rejected this portion of the | claim which 
was also upheld by the Full Bench. Hence 
is application. 


2. The pat does not disclose that 
there was any liability on the part of the 
defendant to pay the occupier’s share of the 
taxes, On the other hand the plaint pro- 
ceeds on the basis that the rent was inclu- 
sive of occupiers share of taxes. That 
wo also appear from the fact that up to 
now the petitioners did not claim the occu- 
piers share of taxes from the tenant-opposite 
party. Mr. Surana, on behalf of the peti- 
tioners, relies on Section 201 of the Cal- 
cutta Municipal Act, 1951 tc show that the 
tenant is. liable for the occupiers share of 
the taxes. That would be under the gene- 
ral law, but that can always be superim- 
posed by an agreement and, in this particu- 
lar case, as wo appear, the agreement 
between the parties was that the rent was 
inclusive of occupier’s share of the taxes. 
There was never any agreement that any 
enhancement of the taxes wauld have to be 
paid by the tenant. There is no such aver- 
ment even in the plaint. Section 201 refer- 
red to above, also does not entitle the land- 
lord to claim the enhancement. Moreover, 
under this section the landlord can claim 
only if he has paid the entre consolidated 
rent and the plaint does not disclose that he 
had done so. Moreover, the term ‘rent’ as 
defined in the W. B. Premises Tenancy Act, 
would mean the fair rent as fixed for the 
premises and, in other cases, the rent agreed 
upon until fair rent is fixed. Admittedly, 
the fair rent has not been fixed and, as I 
have already pointed out, the agreed rent is 
inclusive of the occupier’s share of taxes. 
If the petitioners grievances had been 
genuine he could have approached the Rent 
Controller for fixation of a fair rent but he 
has not done so and he wants to get at the 
tenant in a roundabout way. I hold that 
the tenant is not liable to pay occupier’s 
share of taxes in this case as his rent is in- 
clusive of occupier’s share of taxes, and as 
such he would not be liable for enhanced 
portion of the occupier’s share of taxes. 


3. - The Rule’ is accordingly dis- 


charged. Each party will bear its own costs 
in this Court. 


Fule discharged. 


480 Cal. [Prs. 1-4] Mokshada Sundari v. Urian of India (Gupta J.) 


AIR 1971 CALCUTTA 480 (V 58 C 109) 
A. C. GUPTA AND AMIYA KUMAR 
MOOKERJI, JJ. 

Smt. Mokshada Sundari Ghose, Plain- 
tiff-Appellant v. Union of India, Defen- 
dant-Respondent. 

P A. F. O. D. No. 681 of 1961, D/- 20-4- 
1971. 


Tort — Damages — Person crossing 
rail-track though  season-ticket-holder pro- 
ceeding to renew it is trespasser. Railway 


is not liable for his death resulting from 
knocking down by engine moving within 
prescribed speed-limit after whistling. With- 
out requisition under Section 13 Railways 
Act absence of fencing there from nearby 
road is immaterial, (X-Ref:- Railways Act 
(1890), Section 18); AIR 1932 Bom 452 
and 1911 AC 861, Followed, ATR 1928 Cal 
504 & AIR 1964 SC 205, Explained. 
(Paras 3, 5, 9 and 10) 
Cases Referred: | Chronological Paras 
(1964) AIR 1964 SC 205 (V 51) = 
1964 (1) Cri LJ 188, Cherubin 
Gregory v. State of Bihar 
(1932) AIR 1932 Bom 452 (V 19} = 
34 Bom LR 826, Ismail v. B. B. C. 


I. Rly . 
(1928) AIR 1928 Cal 504 (V 15) = 
48 Cal LJ 45, B. N. Rly Co. Lid. v. 
Taraprasad Maity 
(1911) 1911 AC 861 = 80 LJ PC 117, 
Grand Trunk Rly. Co. Ltd. of 
Canada v. Walter C. Barnett 6 


Kalipada Chakrabarty and Debopam 
Chakrabarty, for Appellant; Smriti Kumar 
Rai Choudhury and Anil Chandra Sen, for 
Respondent. 

GUPTA, J.:— On March 3, 1953 at 
6-88 A. M. a man of about sixty trying to 
cross the railway tracks running along the 
eastern side of Barrackpore Station was 
knocked down by a passing engine an 
died instantaneously as a result of the shock. 
The deceased, Haramohan Ghose, who held 
a monthly railway ticket, was coming to re- 
new it at Barrackpore Station from his 
yillage Dhaniapara which was to the north- 
east of the railway station. He came along 
a road that leads up to the railway lines to 
the east of Barrackpore Station and was 
trying to walk across the lines to reach the 
station when the accident took place. Struck 
by the right side bumper of the engine he 
fell on the gangway between two quad lines 
and died on the spot. His widow brought 
the instant suit claiming a decree for Rupees 
15,000/- as damages for the death of her 
husband. The Court below dismissed the 
suit and aggrieved by the decision she has 
preferred this appeal. She was allowed to 
sue and also to prosecute this appeal in 
forma pauperis. 

2. In the plaint it is claimed that 
the people of Dhaniapara and the neigh- 
bouring villages are compelled to cross the 
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railway lines on foot, there being no over- 
bridge to the railway platform at the point 
where the village road. ends. The plaintiff 
alleges that the engine that struck down her 
husband came with “tremendous speed and 
‘without whistling” and attributes the acci- 
dent to gross negligence and wilful default 
cn the part of the driver of the. engine. It 
is pointed out by the defendant Union of 
India in their written statement that though 
there was no over-bridge, there was a level 
crossing about 80 yards south of the station 
platform providing for safe passage across 
the railway lines. According to the defen- 
dant, Haramohan Ghose was a trespasser 
cn the defendants’ property, “user of any 
other path across the railway lines” than 
through the level crossing being unautho- 
rised and that by trying to cross the lines 
te had exposed himself to the risk of acci- 
cent. It is denied in the written statement 
that the engine came upon the victim with 
“tremendous speed” or without whistling. 


3. It can hardly be disputed that 
Haramohan Ghose walking across the lines 
was a trespasser on the railway property. 
The fact that he held a monthly railway 
ticket which, it is said, he was going to re- 
new, does not alter the position; though he 
bad a right to renew the ticket he had no 
right to be on the railway lines. The wit- 
nesses for the plaintiff speak of the distance 
of the level crossing possibly seeking to 
provide some justification for the people of 
the villages on the north-eastern side of the 
railway lines who used to cross over to the 
railway station in the way Haramohan was 
trying to do. Apart from whether this 
would make any difference in the position, 
the evidence of these witnesses on this as- 
pect seems to be entirely besides the point. 
According to P. W, 1 Arabinda Shome, the 
level crossing, referred to by the defendant, 
ig about 3 or 4 miles away from Dhania- 
para and the neighbouring villages. P. W. 2 
Daguram Ghose states that the level cross- 
ing is about a mile and half away from the 
villages. The distance of the level crossing 
from the villages, however, is a matter 
wholly irrelevant in the present context. 
D. W. 2 Harendra Kumar Dutta, who was 
the Station-master of Barrackpore Station at 
the relevant time, states that the level cross- 
ing is less than 100 yerds from the station 
platform. Ext. 4 is a map of Barrackpore 
Railway Station showing the site of occur- 
rence and the surroundings, drawn to a 
scale of 80” to a mile; this sketch supports 
the evidence of D. W. 2 and the statement 
made in the written statement regarding the 
distance of the level crossing. Thus it is 
clear that from the point where the village 
road meets the railway lines, the distance 
of the level crossing is quite short 


4, It will be convenient to dispose 
of here an argument advanced on behalf of 
the appellant built on the provisions of Sec- 
tion 18 of the Indian Railways Act. The 
learned Advocate for the appellant referred 
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to the admitted- fact that 
barrier or fencing at the paint where the 
village road meets the. railway lines. This 
omission, according to the learned Advozate, 
constituted a violation by the Railway Ad- 
ministration of the statutory duty enjcined 
by Section 18 and he specially drew our 
attention to Clause (c) of the section. The 
relevant part of the section on which reli- 
ance is placed is as follows:— 


“The Central Government may require 
that, within a time to be specified -ir the 
requisition, or within suca further tine as 
it may appoint in this behalf, 

a 


OD) cia deeded as Daley 

(c) suitable gates; chains, bars, stiles or 
hand-rails be erected or renewed by a rail- 
way administration at places where a rail- 
way crosses a public road on the level;” 


5. It is difficult ‘tc see how Sec. 18 
is of any assistance. The section only pro- 
vides that on a requisition being mads ‘by 
the Central Government, the Railway Ad- 
ministration has ‘to erect suitable gates etc. 
as provided in Clause (c) of the section. No 
liability arises unless there is a requisition 
by the Central Government. In this case 
- lit is not claimed that such a requisition had 
been made and the Railway ‘Administration 
fra not comply with it. The fact that -here 


there wa: no 





was no fencing or barrier at the spot does 
not, therefore, afford a ground of action. 

6. The. principles governing a case 
like this are not in doubt. On the princi- 
ple that a person cannot derive advaatage 
from his own wrong, a -trespasser susta_ning 
injury. cannot recover damages if he had 
himself courted the accident, thougk the 
accident may have been partly due tc the 
negligence of the owner of the land ox his 
servants or agents. 
subject to the qualification that an act clone 
in wilful or wanton: disregard of the per- 
sonal safety even of a trespasser is not per- 
missible. The House of Lords in Gran 
Trunk Rly. Co. of Canada v. Walter C. 
Barnett, 1911 AC 861, states’ the rue as 
follows:— . 

“The railway company was undou>ted- 
ly under a duty to the plaintiff not wi-fully 
to injure him; they were not entitled, un- 
necessarily and knowingly, to increase the 
normal risk by deliberately placing wnex- 
pected dangers in his wav, but to say that 
they were liable to a trespasser for the regli- 
gence of their servants is to place -hem 
under a duty to him of the same character 
as that which they undertake to those whom 
they carry forward. ° ` i = 
The general rule, therefore, is that a man 
trespasses at his own gisk. ° ü ji 
Again, even if he be a trespasser, a question 
may arise as to whether or not the injury 
was due to some wilful act of the -owner 
of the land involving something worse than 
the absence of reasonable care.” 
The. House of Lords emphasised the distinc- 
tion between wilful or reckless disregard. of 
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The rule, howeve,. is ` 
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ordinary humanity from a mere abseace of 
reasonable care. The Bombay High Court 
in Ismail v. B. B. C. I. Rly., AIR 1982 Bom 
452, following the same principle held that 
a railway company is not liable for damages 
to a trespasser for a mere error. of judgment 
even if it amounts to negligence on the part 
of its servants and that the Compary will 
be liable only if the servant acts. in wilful 
disregard of the safety of the trespasser. 
The Calcutta High Court in a case reported 
in AIR 1928 Cal 504 (B. N. Rly, Co. Ltd. 
v. Taraprosad Maity) while applying the 
same principle referred to certain early 
English decisions which took the view that 
extra care should be taken to avoid causing 
injury to the public if they are kncwn to 
frequent or cross at a particular point -hough 
without any right. This, - however, is not 
the statement of a new prnciple and the 
cases referred to in the Calcutta decision 
are only instances of application of tha prin- 
ciple stated by the House of Lords to their 
respective facts. ` l 

for the- 


fa The learned Advocate 

appellant referred to a decision of the 
Supreme Court in Cherubin Gregory v. State 
of Bihar, AIR 1964 SC 205, and drew our 
attention to the following passage in the 
judgment: “A trespasser is not an outlaw, a 
caput lupinem. The mere fact that the 
person entering a land is a trespasser does 
not entitle the owner. or occupier to inflict 
on him personal injury by direct violence 
and the same principle woud govern the 
infliction of injury by indirec-ly doing some- 
thing on the land the effect of which he 
must know was likely to cause serious in- 
jury to the trespasser..... .. s.o ...e.cee 
It is no doubt, true that the trespaszer en- 


harm to trespassers or 
of the presence of the 


8. The passage quoted does aot in- 
dicate a departure from the rule stated by 
the House of Lords but is a restatement of 
the same principles. 


9, The question for decision in this 
case therefore is whether on the eridence 
adduced by the parties, the death of Hara- 
mohan Ghose can be said to have been 
caused by gross negligence or wilful default 
on the part of the driver of the railway en- 
gine. The plaintiff has examined two wit- 
nesses who claim to have seen the accident. 
None of them, however, states that the en- 
gine that knocked down Haramohar came 
with “tremendous speed” as alleged in the 
plaint. P. W. 1, of course, says that the 
engine “gave no whistle” and that it struck 

own Haramohan and went away. -Ee says. 
that the accident occurred when ke was’ 
10/12 cubits away from the spot. From 
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his evidence, we find it difficult to fix the 
position from where he ‘saw the occurrence. 
According to him, he did not see the en- 
gine coming but. saw it going away.° This 
would seem to suggest that he was across 
the lines and-the accident occurred ‘behind 
him; but then he further says that at that 
time he also “wanted to cross the ‘railway 
line” which would indicate that he was fol- 
lowing Haramohan when the accident took 
place. This inference seems to be more 
probable in: view of another statement- he 
makes that’ “had I got there I must have 
warned Haramohan by raising’an alarm” but 
I did not get that time”. All. this makes it 
difficult for us to rely. on his testimony. His 
presence at the place at that hour is also 
not sufficiently explained. According to 
him he worked in a shop which' was 10 or 
15 minutes away from: the spot. and that his 
hour of duty was from 8-30 A: M. but he 
adds that he used.to go to the shop “earlier.” 
Even then it is difficult to see what he 
could have been doing there about 2 hours 
before his duty commenced. The evidence 
of the other alleged eye witness, P. W. 2 
does not present such difficulties. He ‘also. 
says that the engine did not give any 
whistle. According to this witness, he was 
about 10 or 12 cubits behind when the 
engine struck down Haramohan. If the 
driver of the engine having seen Hara- 
mohan trying to cross the lines did not blow 
the whistle, it may be possible to argue that 
he was guilty of gross negligence or wilful 
default.: The driver of the engine and- also 
the guard who was in the brake van attach- 
ed to the engine have deposed as defen- 
dant’s witnesses Nos. 4 and 5 respectively. 
The driver D. W. 4.describes the occurrence 
as follows: e 4 


“While I was crossing the Calcutta side 
level crossing of Barrackpore I blew the 
whistle of the engine. 
while I was: entering the | 


station ` area, 


While I was proceeding to -Naihati leaving ` 
the station I saw two men coming from the. 


right side. On seeing them I blew ‘my. 
whistle. “The younger man who was ahead 
passed to a safe distance’ but the old man 
who was coming behind paid no heed to it. 
I thought that the old man would check 
himself but he actually did not check him- 
self, as a result he was knocked down and 
he fell on the space between up quad line 
and down quad line.” l 


D. W. 5, the guard, did not see the acci- 
dent as he was inside the brake van at the 
time. He says that-he heard the driver of 
the engine blowing his whistle while pass- 
ing the Barrackpore station area. Consider- 
ing the evidence of D. Ws. 4 and 5 care- 
fully we find no reason why the account of 
the accident given by them should not be 
accepted as true. ` On the evidence it is not 
possible to hold that the driver of the en- 
gine having seen the old man trying to cross 
the lines made no attempt to warn him off 
the tracks and deliberately struck him down. 
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I blew the whistle 


A. LR, 


The learned Advocate for the appellant re-| 
ferred to the evidence of P. Ws. 1 and 2 
to the effect that having knocked Haramo- 
han -down the engine went away without 
stopping at the place. Both D. Ws. 4 and 
5 have: said that the engine stopped near 
the north cabin of: the E ae railway 
station. The evidence of the driver is that 
having seen that the man was paying no 
hzed to the warning whistle, he tried to 
slow down the engine but the movement of 
the engine cannot be stopped immediately. 
It was suggested- that he should have 
attempted to stop the engine from a reason- 
able distance so as to avoid hitting the man - 
cn the lines. I have already referred to his 
evidence that he thought that the old man 
having heard the whistle would stop but 
cid not. If the driver was wrong in’, antici- 
pating that. Haramohan would check himself, 
that would be in our opinion .an error of 
judgment at the most for which no action 
‘would lie. It also appears from the evi- 
dence of D, W. 4 that the engine was mov- 
ing at a speed of 20. miles per hour when 
the accident .occurred. The evidence of 
D. W. 6 S. C. Das, Transportation Inspec- 
tzr, is thàt the permanent speed restriction 
at the Barrackpore up and down quad line 
was 30 miles due to sharp curves. The alle- 
gation that the engine was moving at tre- 
mendous .speed, therefore, has no substance. 


10. For the reasons. stated above 
the appeal fails and is dismissed, but in the 
circumstances of the case without any order 
as to costs. - 


il. The appellant will pay the 
ete due on the memorandum of ap- 
real. : i 

12. Let a copy of this decree be 


forwarded to the Collector, 24 Parganas. ` 
' AMIYA KUMAR MOOKER]I, J.: 13. 


I agree, p E yee 
, Appeal dismissed. 


r 





AIR 1971 CALCUTTA 482 (V 58 C 110) 
o A. N. SEN, J. 


Joy Kissen Arora, Applicant v.. Raghu- 
nath Prosad Gupta, Defendant. 


Suit No. 888 of 1964, D/- 15-1-1971.. 


Civil P. C. (1908), O. 21, R. 97 — 
Decree for vacant possession of open plot 
of land -against tenant on determination of 
tenancy —- In execution resistance by res- 
pondents who were inducted by judgment- 
debtor as tenants in portions of structures 
built by him — Neither Rent Act nor Cal- 
cutta Thika Tenancy Act applicable to the 
case — Held, decree was binding on res- 
pondents and resistanee was unlawful as 
with the determination of right of judgment- 
debtor, respondent’s right to remain in.. 
the occupation of structures came to an 
end. (1872) 18 Suth WR 527, Rel. on. 

y (Paras 18, 19) 
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Cases Referred: Chronological 
(1964) AIR 1964 SC 1889 (V 51) = 
(1964) 7 SCR 760, Rupchand Gupta 
v. Raghuvanshi (Private) Ltd. © AT 
(1962) 66 Cal WN 1010, Raghuvan- 
shi Private Ltd. v. Rupchand 
Gupta : i j 
(1958) 62 Cal WN 176 = FLR (1959) 
-. 1 Cal 78; Sudhir Kumar Bose v. 
Phanindra Kumar Sanyal 8, 15 
(1957) AIR 1957 Cal 252 (V 44) = 
61 Cal WN 164, Gayanath Ghosh 
v. Amulya Chandra Sarkar ee ee | 
(1956) 60 Cal WN 147 = ILR (1957) 
' 2 Cal 887, Jagat Lakshmi Dasi v. 
-Golam Hossain 14 
(1955) AIR 1955 Cal 295 (V 42) = 
. 59 Cal WN 289, Khetramohan 
Manimohan v. Parbaty Nath Dutta. 


Sa: 14 
(1954) 58 Cal WN. 407, Nityananda © 
_ Kapuria v. Parbati Nath Dutta 14 
(1958) AIR 1953 Cal 198. (V 40) = 
56 Cal WN 832, Bhupesh Chandra 
| utia v. Dr. M. N. Bose >° ` 
(1953) AIR 1953 Cal 218 (V 40) = 
_57 Cal. WN- 65, Sew ‘Shankar Lal 
© v. Bejoy Krishna Dutta = 
(1953) AIR 1953 Cal 233 {V 40) = 
88 Cal. LJ 105, Debendranath Sar- 


kar v. Sm, Parulbala "Ghosh 3 8, 


. 14, 16 
_ (1953) AIR 1953 Cal 598 V 40) = > 
57 Cal WN 455, S. N. Talapatra v. 
M/s. Bengal Bonded Warehouse 14 
(1951) AIR 1951 Cal 894 {V 38) = 
86 Cal LJ 72, Narendra Krishna 
- Bose v. Great Eastern Hotel Ltd. ` 14 
(1951): 87 Cal LJ 181, Thakurdas 
Pushparaj v. Dwarka Prasad ` 14 
(1951) 1951-1 All ER 178 = 1951-1 
KB. 631, Regional Properties Ltd.. 
__v. Frankenschwert . 
(1950) AIR 1950 Cal 244 (V 87) = 
54 Cal WN 876, Rajani Kanta Das 
v. Dayal Chandra Das ` 14 
(1945) AIR 1945 Cal 288 (V 32) = 
49 Cal WN 188, Sailendra Nath 
Bhattacharjee v. Bijan Lal Chakra- 5 
14, I 


varty 
(1908) 12 Cal WN 115, Sukhan Singh 
' vy, Baijnath Goenka _ - 14 
(1872) 18 Suth WR 527, Radha 
Gobind Shaha v. Brijendro Coomar 
© Roy Choudhuri - l 6, 
(1869) 4 QB 170 = 388. LJQB 73, 
Henderson v. Squire i 
Roy, for Applicant; Chatterjee, for De- 
fendant. 


JUDGMENT:— This application under 
Order 21, Rule. 97 of the Code of Civil 
Procedure raises an interesting question of 
law of some importance. Shortly put, the 
question is, whether the applicant decree- 
holder who has obtained against the defen- 
dant judgment-debtor -Ragunath. -Prosad 
Gupta a decree for vacant possession of the 
open plot of land which kad been let out 
to the said Ragunath Prosad Gupta, is. en- 


Paras 


14 


10, 12 
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titled to evict the respondents who claim to 


‘be tenants under the said Eagunath Prosad 


Gupta of portions of the strictures built by 
the said judgment-debtor Reghunath Prosad 
Gupta on the said open plot of land. 


2. The open plot of land in ques- 
tion belongs to the Board of Trustees for 
the improvement. of Calcutta and was held 
by Gopekrishna Arora, Mulchand Arora, 
Radhakrishna Arora and Jovkrishna Arora 
as lessees with an option to purchase the 
same. In a suit for partition between. the 
Aroras, a receiver. was appointed over their 
properties including the land in question. 
The land in question had been let out to 
one Raghunath Prosad Gupta who had built 
structures on the land and had inducted the 
respondents in the present proceeding as 
tenants in the said structures built by him. 
Proceedings had been started under Sec- 
tion 5 of the Calcutta Thika Tenancy Act, 
1949 against the said Raghunath Prosad 
Gupta and after the appointment of the re- 
ceiver in the- partition suit of the Aroras, 
the said proceeding was ccntinued by the 
receiver. The said proceeding ulimately 
came up before this Court in its Civil Revi- 
sional Jurisdiction, (Civil Rule No. 258 of 
1962) and a Division Bench of this Court 
held by its judgment delivered on. the 12th 
of December, 1962 that the Calcutta Thika 
Tenancy Act had no application to the land 
in question and dismissed the prcceeding 
under Section 5 of the Calcutta Thika Ten- 
ancy Act. 


8.. The plaintiff had thereafter ins- 
tituted this suit for recovery of vacant 
possession of. the land in question from the 
said: Raghunath Prosad Gupta, afcer.due 
determination of the tenancy. In the suit 
Raghunath Prosad Gupta who was the - 
tenant .of the open plot of land, was the 
only defendant. It appears from the: nature 


of evidence adduced in the suit on behalf 
-of the plaintiff, that the 


laintiff was aware 
of the fact that the defendant Razhunath 
Prosad Gupta had built structures on the 
said land and had inducted tenants therein. 
The suit was contested by the said defen- 
dant Raghunath Prosad Gupta and a decree 
was passéd:in favour of the plaintiff in the 
suit on: contest against the said defendant 
Raghunath Prosad Gupta for vacant posses- 
sion of the said plot of land. The material 
portion of the decree reads— 


“It is ordered and decreed that the de- 
fendant do deliver-up to the plaintiff quiet 
vacant and. a peaceful possession of the 
plot of land now known and numbered as 
86/1/14, Purshottam Roy Street, Calcutta 
(hereinafter referred to as the said plot of 
land being premises No. 86/1/14, Pur- 
shottam Roy Street, a escription 
whereof is stated in the Schedule hereunder 
written | ý 


A, An appeal had been preferred 
by the defendant against the said decree 
and there were certain oth=r proceedings 


+ 
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between the P to the suit 
material for 
plication. l 


5. . After various proceedings’ _ be- 
tween the parties to the suit, the plaintiff 
decree-holder became entitled . to execute 
the said decree for posséssion and. the de- 
cree-holder caused the. decree to be execut- 
ed. In the process of execution of the de- 
cree, the Sheriff’s Officer met with resist- 
ance..which was offered by (1) Madhablal 
Palit, (2) Jagadish Prosad- Gupta and (8) 
Manick Mohan Saha... The ecree-holder 
has complained to this’ Court of the said 
resistance and has started this -- proceeding 
under Order 21, Rule 97 of the Code of 
Civil Procedure for investigation into the 
said resistance offered by the. said Madha- 
blal Palit, Jagdish Prosad Gupta and Manick 
Mohon Saha who happen to be the respon- 
dents-in this proceeding. a3 


not very 


6. -It has been submitted on behalf — 


of the respondents who ‘have, resisted. exe- 
cution of the decree that the decree is not 
binding on them and’ they’ cannot be evict- 
ed in execution.of the decree from. the por- 
tions of the structures which they are law- 
fully occupying as tenants under Raghunath 
Prosad Gupta. Mr.i Chatterjee, Learned 
counsel appearing on behalf of, the respon- 
dents, has argued that the -subject-matter of 
the suit andthe decree .is the plot .of land 
and not the structures... thereon and the 
question of eviction ‘of the respondents 
from their lawful possession of their por- 
tions of..the structures. is beyond the scope 
of the decree and_it is: his ‘submission. that 
as the structures do not form' the subject- 


matter of the suit or of the decree, the de- . 


cree cannot be. executed’ against the struc- 
tures and the. respondents - lawfully -occupy- 
ing the same. ‘ Mr. Chatterjee has submitte 


that the structures do ‘not belong tò the de- 


cree-holder and the plaintiff’ decree-holder 


with full knowledge of the fact of the.build-- 


ing of structures on ‘the land by Raghunath 
Prosad .Gupta .and his: letting out“the same 
to the respondents, has chosen not.to men- 
tion the structures in the plaint or to in- 


clude the same within the scope of the suit . 
and the plaintiff has.also not impleaded the 


respondents in this suit. Mr. Chatterjee has 
contended that although the structures: do 
not form.any part of the subject-matter : of 
the suit or the decree, the decree-holder. is 
now seeking to proceed against. the. struc- 
tures and to remove persons in. lawful occu- 
pation of the structures. It is the conten- 
tion of Mr. Chatterjee that the decree-holder 
in. execution of the decree. for possession of 
the land is seeking’ to recover possession and 
occupy the structures which do not belong 
to the decree-holder and which do not. come 
within the purview of the decree. Mr. 
Chatterjee has commented that the decree- 
holder has no title to the structures and by 
trying to execute the decree against the per- 
sons in lawful possession of the structures, 
the decree-holder is trying to become the 
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zordance with 
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owner of the structures and it is his com- 
ment that what the decree-holder could ‘not 
in law claim directly, he cannot be permitt- 
ed to acquire indirectly by the process of 
illegal execution. Mr: Chatterjee has. sub- 
mitted that as the structutes are not cover- 

by the decree, any: resistance offered by- 
the respondents in lawful possession of. the 
structures,. cannot form e subject-matter 
of any proceeding under Order 21, Rule 97 
of the Civil : Procedure Code. Mr. Chatter- 
jee has dtawn my attention to prayer (by in 
the present petition where the petitioner has 
asked for’ removal of the structures.: and 
Mr. Chatterjee ha&S contended that the Court 
has no jurisdiction or power in this proceed- 


‘ing to -ordér removal of thé structures. .Mr. 


Chatterjee, in: this connection,‘ has referred 
to the decision of this Court in the case o 
Radha. Gobind Shaha v. Brijendro Coomar 
Roy Chowdhuri, reported: in (1872) 18: Suth 
WR 527 and has. relied on the- following 
observations at: page, 528— ry ae 
“Then there, is-the question. whether: 
the defendant’s, coach-house, which admitt- 
edly falls within-the land decree, should be 


removed ‘or not. The ,Courts below. have 
_ refused to remove it upon the ground. that 


there is. no order-in the decree which, ‘pro- 
vided for pulling down the coach-house, and 
that its demolition . conse cea cannot be- 
ordered im execution of hoes ecree. The 
decree certainly is silent in the matter. But 
it is definitely a decree. of khas possession 
by the plaintiff of the land - in suit; and if 
it be necessary for the purpose of executing 
this decree to remiove.any of.the defendants 
against whom the decree was -made; who 
may refuse to vacate -the land: covered - by 
the decree, the Court, on the application of 
the decree-holder, is authorised under. Sec- 
tion 223 of.the Code of. Civil Procedure to 
remove any. such person, and to deliver 
actual possession ot the land.to the plain- 
i In our opinion, it is hardly’within the 
powers of the Court executing the decree to 
direct that the building. should ` be pulled 
down: that is a matter for the decree-holder 
to consider after he has obtained posses- 
sion” xe See a re 
.-7.- Mr. Chatterjee bas argued that 

there is'no decree against thé’ respondents 
who were not parties to the ‘suit and the 
responderits are lawful’ tenants under . 
Raghunath .Prosad Gupta in respect of the 
portions in their occupation; -and Mr. 
Chatterjee argued: that -the said Raghunath 
Prosad Gupta could not evict the respon- 
dents from. the said premises except'in ac- 
aw an e respondents are 
antitled to the benefits of the statutory pro- 
tection under the Rent Acts in any proceed- 
ing against them for ejectmient. Mr, 
Chatterjee has contended that the respon- 
dents cannot be deprived of the benefit of 
the protection that the statute offers them in . 
~espect of their tenancy simply because the 
owner of the land has obtained a decree for 


-~ossession .of ‘the land against his tenant and 


1971 
it is his contention that the said decree can- 
not be executed against them in a manner 


which will have the effect of taking eway | 


their lawful rights and of depriving them 
of their statutory protection.’ Mr. Chatter- 
jee has drawn: my attention to Section 108 
of the Transfer of Property Act and to sub- 
oe (h) thereof in particular which 
reads— 


“The lessee may even after the dster- 
mination of the lease remove, at any time 
whilst he is in possession of the propert 
leased, but not afterwards, all things whic 
he has attached to.the earth; provided he 
leaves the property in the state in whica he 
received it” -. 


8, Relying on this provision Mr. 
Chatterjee: has argued that the owner of the 
land acquires no title to the structures which 
belong to the judgment-debtor Reghu- 
nath Prosad Gupta and in execution of the 
decree the respondents who are in lawful 
possession of the structures as tenants under 
the owner- of the said structures cannot be 
evicted’ and in execution of the-decree for 
possession of the land the decree-holder 
cannot remove the persons in‘ lawful occu- 
pation of the structures on the said 
according to Mr. -Chatterjee, ‘the -decrée 
does not. direct taking possession. of the 
structures ‘to which the landlord ~has not 
got. anv ‘title and. cannot claim any. Mr. 
Chatterjee has further argued that in case 
it can be contended that the respondents 
became sub-tenants under the decree-holder 
as tenants of Raghunath Prosad Gupta. the 
said decree against Raghunath Prosad Gupta 
cannot be executed against -them as the res- 
pondents had given .due-notice of the said 
fact of sub-letting to the owner and also 
to Raghunath Prosad Gupta. Mr. Chetter- 
jee has contended that under the provisions 
of the West Bengal Premises Tenancy Act 
1956, the said decree for possession against 
the tenant cannot be -executed against the 
said respondents who had served due notice, 
without making the said respondents perties 
to the suit. Mr. Chatterjee submits that 
even assuming: the respondents to be sub- 
tenants under the decree-holder, the decree 
cannot be executed to remove them from 
their lawful possession of the said portions 
of..the structures and the respondents now 
become direct tenants under the dezree- 
holder. Mr. Chatterjee’ contends that the 
respondents are in’ lawful possession of the 
portion of the structures in their own right 
and are not liable to be evicted in execution 
of the decree against Raghunath . Prosad 
Gupta and the resistance offered by -hem 
is just and lawful, Mr. Chatterjee has refér- 
red to the following decisions:— 


1, Gayanath Ghosh v. Amulya Chandra 
Sarkar, reported in 61 Cal WN 164 = ‘AIR 
1957 Cal 252); i 


‘9. Sudhir Kumar Bose v. Phanindra 
Kumar Sanyal, reported in (1958) 62 Cal 
WN 176: 
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8. Debendranath. Sarkar v. Sm. Parul- 
bala Ghosh, reported in AIR 1953 Cel 288. 


9, Mr. Chatterjee has submitted 
that if the decree be held to be binding on 
the respondents and to be executable against 

em in respect of the portions of the struc- 
tures under ‘their lawful occupation es ten- 
ants and the respondents be evicted in exe- 
cution of this decree, the respondents who 
have been occupying the said premises for 


-a number of years as tenants, duly paying 


rents to Raghunath -Prosad Gupta, will 
be thrown on the streets for no feult of 
theirs and will suffer irreparable loss and 
injury. Mr. Chatterjee, therefore, submits 
that the decree should not be considered to 
be binding on the respondents and the res- 
pondents’ should not be evicted in execution 
of this decree. i 


10. Mr. Roy, learned counsel ap- 
pearing on behalf of the decree-holder, has 
submitted that the decree is binding on the 
respondents and the resistance offered by 
the: respondents -to the execution of the de- 
cree is- wrongful and illegal. Mr: Roy has 
argued that the Calcutta Thika - Tenancy 
Act and the- West Bengal.Premises Tsnancy 
Act have no application to the present pro- 
ceeding. . It is the submissicn of Mr. Roy 
that in -the Civil Rulé proceeding this Court 
has already decided that the Calcutta Thika 
Tenancy Act has no. application to the land 
in .question which is the subject-macter of 
the suit and the decree. Mr. Roy has argu- 
ed that as the suit was -one for recovery of 
possession of an oven plot of land, the West 
Bengal Premises Tenancy. Act has also no 
application and the. subject-matter is entire- 
ly governed by the Transfer of P-operty 
Act. Mr. Roy has contended that the de- 
cree. is one for vacant possession of the open 
plot of land and in execution of the decree 
the plaintiff decree-holder is entitled to get 
vacant possession of the land notwithstand- 
ing the fact of building any structures there- 
on by the tenants and inductin ~enants 
therein. Tt is the contentior _ of Mr. Roy 
that the decree-holder is not seeking to re- 
cover possession of the structures and if 
any structure has been built on any open 
plot of land. by the.tenant against whom a 
decree for possession has been passed, the 
tenant could easily have removed the struc- 
tures from the land so long as he remained 
in possession of the structuras. Mr. Roy. 
refers to the provisions contained in Sec- 
tion 108 (h) of the Transfer of Property Act 
and has contended that specific provision 
has been made ‘as ‘to what should happen 
in such a case when the tenant has built 
some structures on the land let out to him. 
Mr. Roy has also relied on the decision in 
the case reported in (1872) 18 Suth WR 
527, and on the observations which have 
been earlier quoted. Relying on the said 
observations an e provisions contained 
in Section 108 (h) of the Transfer cf Pro- 
perty Act Mr. Roy has argued that it is no 
answer for the tenant to say that a decree 
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for vacant possession.of land cannot be exe- 
cuted against him as‘ there are structures 
on the land for vacant possession of which 
the decree had been’ made. - Mr: Roy has 
contended that to hold otherwise would not 


only defeat the express provision of the 
statute, but would make execution of any 


decree for vacant possession. of land im- 
possible as each and every: tenant. could 
raise some kind of a structure. on the land 


and avoid execution of the. . decree on the- 
the decree cannot be executed . 


ground. that - 
as there are ‘structures on the land, « Basing 
his submission on. the decision in the case 
reported in (1872) 18 Suth WR 527 Mr. 
Roy has argued that it is true. that the 
structures admittedly fall within - 
decreed and that the decree ‘is silent in the 
matter, but it is distinctly a- decree’ for 
vacant possession by the plaintiff of the land 
in suit, and if it be necessary for the pur- 
ose of executing this decree to remove the 
detcedant against whom the decree was 
made or anybody claiming:.. :through’ him, 
who may refuse -to vacate the land covered 
by the decree; the -Court on .the’ application 
of the decree-holder will remove all such 
persons and deliver vacant - possession of 
the land ‘to the ‘decree-holder. . Mr. Roy 
comments that it is not necessary- for the 
Court ‘executing the, decree to make any 
pronouncement with regard to.. the  ‘struc- 
tures or to direct the structures. being pull- 
ed down or removed; and after ‘vacant 
possession is obtained, if the structures be 
not removed by the judgment-debtor whilst 
in possession and be- still there, it will be a 
matter for the decree-holder to ‘consider as 
to what should be done > ‘to’ the structures 
after the decree-holder had obtained vacant 
Deen of the land in execution of. the 

scree.. Mr. Roy. has drawn my’ particular 
attention to the following ` observations of 
the Court in the said decision. of (1872) 18 


Suth WR 527. at P 528— >` : 


“But it is distinctly a decree for khas 
possession by the plaintiff. o e land in 
suit; and if it be necessary for the purpose 
of executing this decree to remove any of 
the defendants against whom the decree 
was ` made, who may refuse to vacate the 
land covered by the decree, the Court on 
the application of the decree-holder, is 
authorised under Sec. 223 of the Code. of 
Civil Procedure to remove any such. person 
‘and to deliver actual possession .of the land 
tc the’ plaintiff. In our opinion, it is hard- 
ly within the province of the. Court execut- 
ing the decree to direct that the building 
should be pulled down: that is a matter for 
the decree-holder to consider .after he has 
obtained possession. Any. opposition or 
resistance being removed out of the way by 


proceedings under Section 228, it will re- 


main open to him to do what he thinks pro- 
per in the matter.” 


11. Mr. Ro 


has. argued. that the 
principle enunciated in 


the above decision 


applies with: all force not only to tenants, 
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‘statutory protect:on under 


‘in the 


- present proceeding. Mr. 


ALR. 


but also to all persons deriving their title 
ough the tenants, unless the title of such 
persons is otherwise protected by law. -It is 
the contention ‘of Mr, Roy. that all such per- 
sons who derive or-claim their title through 
the tenant cannct have any better or larger 
right ‘than the tenant unless any such right 
is created or recognised -by law.. It.is the 
submission of Mr. Roy that if a decree for 
vacant possession of land can.be execute 
against the defendant by. removing the de- 
fendant from the structures built by him on 
the land,, although the decree may be com- 
pletely silent on the question of the struc- 
tures, there is:no reason why persons who 
claim any right or title to remain in posses- 
sion inthe structure or portions thereof 
through the tenant cannot’ be removed 
therefrom in the absence. of any special pro- 
vision of law safeguarding the rights of such 
persons. Mr. Rey has submitted that under 
the Transfer- of Property Act which governs 
the suit, and its subject-matter, the decree 
for possession of the land in question is 
binding. not only-on the ‘tenant but on 


‘persons. claiming any ‘right or- title through 
him and. such persons cannot have or claim 


any higher righ: than the tenant - himself. 
Mr. Roy'has argued: that. the. question of 
the Rent- Acts 
does not.arise in the instant case as the 
Rent Acts, -either the Calcutta Tenancy Act, 
1949 or the West Bengal Premises Tenancy 
Act, 1956, have no application. .It is the 
argument .of Mr. Roy that whether in a suit 
by Raghunath Prosad Gupta. against the res- 
pondents for ejectment, any of the said acts 
would apply or not is an irrelevant question 

resent proceeding, as in the’ present 
proceeding neither of the.said acts has any 
application. ..Mr. Roy .has. submitted that 
it has. already been decided by this, Court 
that the Calcutte Thika Tenancy Act, 1949 
has no application to the: land in question 
and it is his submission that the West Ben- 
gal Premises ‘Terancy Act, 1956 has no ap- 
plication: to an open: plot of land which is 
the subject-matter of the proceeding. Mr. 
Roy has contended that the said open plot 
of land is not ‘premises’ within the meaning 
of premises as defined in Section 2 (f) of the 
West Bengal Premises Tenancy Act, 1956 
and Raghunath Prosad Gupta: is also not a 
tenant within the meaning of the said Act 
and it is the cortention of Mr. Roy that as 
Raghunath - Prosad Gupta is not a tenant 
within the meaning: of the West Bengal Pre- 
mises Tenancy Act, the provisions regarding 
the rights of sub-tenants under the tenants 
within the meaning of the West Bengal 
Premises Tenancy Act have no application 
and the respondents are not entitled to any 
benefit or protection of the said Act in the 
Roy has com- 
mented that as the provisions of the West 
Bengal Premises Tenancy Act, 1956 have 
no application in the instant case the .ques- 
tion of giving any notice by the respondents 
to the plaintiff s immaterial and of no 
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consequence in law. He has also denied 
and disputed the factum of any such nctice. 
Mr. Roy has submitted that by no -pracess 
of law or logic the respondents can be sai 
to have become the owners: of the struczures 
by virtue of the decree. The respondents. 
as tenants under Raghunath Prosad Gupta 
must vacate along with him. ‘The 
respondents cannot claim to have any -ight 
of occupation of the structures indeperdent 
of the right of Raghunath Prosad Gupta 
and have to vacate along with him. Mr. 
Roy has also referred to the decision ir the 
case of Raghuvansi Private Ltd. v., Rup- 
chand Gupta, reported in (1962) 66 Cal 
WN 1010. 


12.. A decree for vacant possession 
of an open plot of land let out to any tenant 
who may. have constructed structures taere- 
on cannot be rendered nugatory only on 
the ground that the decree directs vecant 
possession of the land, but on the land 
there are structures which are not corered 
by the decree. This position of law, tc my 
mind, appears to be well settled. Sec. 108 

} of the Transfer of Property Act makes 
suitable provision to cover such cases. If 
any landlord lets out any open portioa of 
land to any tenant who happens to ouid 
structures on the land, the tenant s at 
liberty to remove such structures during his 
continuance of possession thereof, in the 
event of his tenancy being duly determined 
and anv decree for vacant possession o: the 


land let out to him being passed 
against him and enforced by  execntion 
thereof. It is true that by getting a decree 


for vacant possession of the land, the ‘and- 
Jord does not acquire any title to the struc- 
tures and does not become the owner there- 
of. As structures do not vest in the land- 
lord by virtue of any decree for vecant 
possession of the land on which the sruc- 
tures are built, the tenant who has buil: the 
structures has the right to remove the ame 
from the land during the continuance of his 
posession thereof, If the tenant, however; 
oes not choose to remove ` the struc‘ures 
during the period of his possession th2reof 
and is evicted therefrom in execution o? the 
decree, the tenant loses his right to remove 
the structures, not because of the landlord 
acquiring any title to the © structures, but 
because the tenant does no longer have any 
right to enter upon the land and in such a 
case, the landlord who has in execution of 
his decree obtained possession of the land 
on which the structures are situate, becomes 
competent to deal with the structures in 
any manner he chooses. The landlord ac- 
quires the right to deal with the struccures 
according to his will, not because he ac- 


quires any right or title to the structures by- 
virtue of the decree for vacant possession,- 


but because the structures happen tc: re- 


main on his land to ‘which the 
tenant has no longer any right of 
access, after his eviction in execution 


of the decree; and the landlord after 
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obtaining possession in execution becomes 
alone entitled to remain in possession. It is 
clearly not within the province of the Court 
to make any orders for demclition or other- 
wise -of the structures which migh: have 
been erected by the tenant on the open 
plot of land let out to him, while ordering 
execution of the decree for vacant posses- 
sion of the land, when the decree is silent 
on the question of the structures and it will 
be essentially a matter for the landlord to 
decide as to what he will do with the struc- 
tures after obtaining possession of his land 
in execution of the decree, if the tenant does 
not choose to remove the structures in the 
meantime during the period he contirues to 
remain in possession before being evicted 
in execution of the decree. Mere existence 
of structures built by the tenant on the open 
plot of land let out to him by his landlord, 
is no bar to the execution of the decree ob- 
tained by the landlord against his tenant for 
recovery of vacant possession of the land. 
The decision of the Division Bench of this 
Court in the case reported in (1872) 18 
Suth WR 527 which has been relied on by 
both Mr, Chatterjee and Mr. Roy and to 
which reference has been made earlier, 
appears to support this proposition and thé 
observations at page 528 of the report which 
I have earlier quoted, clearly supports to 
my mind, the view I take. In my opinion 
the tenant who is bound by the decree. 
passed in favour of the landlord for vacant 
possession of the land, cannot resist execu- 
tion of the decree on the ground tha there 
are structures erected by him on the land, 
vacant possession of which, has been de- 
creed, Any other view, in my opinion, will 
have the effect of rendering every decree 
for vacant possession of land nugatory, as 
the tenant by building some kind of a struc- 
ture on the open. plot of land let out to 
him, will succeed in frustrating execution of 
the decree. = . 
_ IB. Tt will be convenient at this 
stage to make a brief reference to the cases 
cited from the Bar. ` = 


14. Io the case reported in 6] 
Cal WN 164 = (AIR 1957 Cal 252), Bacha- 
wat, J. held that a sub-tenant was bound 
by a decree for eviction of the tenant if the 
decree was based upon a ground which 
determined the said tenancy under O. 21, 
Rule 35 (1) of the Civil Procedure Code; but 
if. on the other hand the sub-tenant claimed 
a statutory right to occupy the property in-_ 
dependently of the tenant under tha Rent 
Control Laws, the sub-tenant would not be 
a representative of the | Judgment-debtor 
and would not be bound by the decree for 
ejectment. The learned Judge observed at 
ages 167-168 of the. report (Cal WN) = 
at P. 253 of AIR) 


“The application raises interesting 
questions with regard to the practice relat- 
ing to the execution of a decree for re- 
covery of possession of immovable property 
obtained by a landlord against a tenant and 


e 
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the scope of Rules 35, 86 and 97 to 103 of 
Order 21, of the Civil Procedure Code. . 
Where' the landlord decree-holder seeks 


to execute his decree for: delivery of im- 
movable property, he has ‘to make up his 
mind whether he should ask” for actual 


possession under Rule 85 (1) or symbolical 
possession under Rule 86 of O. 21 of the 
Civil Procedure Code. If he is prepared to 
say that the person in -actual occupation is 
bound by the decree and has no right to 
remain in occupation of the property, he 
may proceed under Rule 35 (1): and obtain 
a warrant of possession in, Form No. 11 of 
Appendix E with a general direction to the 
bailiff to remove any person, bound by the 
decree who refuses to vacate. If he is: not 
prepared to say this, he has no business to 
ask for the assistance of. the Court under 
Rule 35 (1). H the property is in the occu- 
pancy of some person who is entitled to 
occupy the same and is not bound bythe 
decree to relinquish the occupancy, the de- 
cree-holder must proceed under Rule. 36 and’ 
be content with an order of symbolical -deli- 
very- of possession. ie 
_ . Under a warrant of possession issued 
under R. 35 (1) in Form No. 11 of Appen- 
ix E, only a person bound by the decree 
may be removed from the property. . 
_ ÀA sub-tenant is bound by the decree 
for eviction of the tenant if the decree is 
based upon a ground which determines the 
sub-tenancy and he may then be removed 
in execution of the decree. under Rule 35 
(1. (See Sailendra Nath -Bhattacharjee v.. 
. Bijan Lal Chakravarty, 49 Cal WN 183) =. 
(AIR 1945 Cal 288). On. the other hand, 
a sub-tenant; who claims a statutory right 
to occupy the property independently of 
the tenant under ‘the Rent Control Laws, 
e.g. under Sec. 18 (2) of the West Bengal: 
Premises Rent Control (Temporary Pro- 
visions) Act, 1948, is not.a representative’ of 
a judgment-debtor and is not bound by the 
decree for ejectment and he may not, there- 
fore, be removed in execution of a decree 
against the tenant, he is,. therefore, entitled 
to resist execution of the warrant and if 
he is dispossessed he may apply ` under 
R. 100 of O. 21 for restoration of possession. 
(See S. N. Talapatra v. M/S. Bengal Bond- 
ed Warehouse, 57 Cal WN 455 = (AIR 
1953 Cal 598). But he has no right to ap- 
ply under Rule 97 of Order 21 ‘for declara- 
ticn of his right. (See Sukhan Si 
Baijnath Goenka, (1908) 12 Cal WN 115). 


` 


Section 11 (3) of the West Bengal Premises: 


Rent Control’ (Temporary Provisions) .Act’ 
1948 or Section 18 (2) of the West Bengal 
Premises Rent Control (Temporary Provi- 


sions) Act, 1950, gives him no right to in- 


tervene in the proceedings between the 
landlord and the tenant: (See Thakurdas 
Pushparaj v. Dwarka Prasad, (1951) 87 Cal 
LJ 181 and Bhupesh Chandra Dutta v. Dr. 
M. N. Bose, 56 Cal WN 882° 

AIR 1958° SC 198). He. has no right 
to apply wunder Section :47 -of the Civil 
Procedure Code for an adjudication of his 


mema 
o T 
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rights and for a quia timet order restraining 
his’ removal and his remedy is to institute 
a separate suit for adjudication of his rights. 
(See Nityananda Kapuria v. Parbati . Nath 
Dutta, (1954) 58 Cal WN 407 and Khetra- 


mohan Manimohan: Saha v. Parbaty 
Nath Dutta, 59. Cal WN .289) = 
(ATR 1955 Cal 295). At the same 
time this Court has also. held that 
Order 21. provides a complete - procedure 
for the protection .of his rights. and. that 


crdinarily he should adopt that: procedure 
and not the procedure of a separate suit for 
such protection and for injunction. (See 
Narendra ‘Krishna : Bose v. Great Eastern 
Hotel Ltd, 86 Cal LJ 72 = (AIR 1951 


Cal 394), and see also Rajani Kanta Das 


vy.’ Daval Chandra Das, 54 Cal WN 876, 
378 = (AIR 1950 Cal 244 at P 245).) . 


If the execution of the warrant of 
possession is resisted and the decree-holder - 
is prepared to say that the resistance is by 

e judgment-debtor or by some persons 
bound by the decree or at.their instigation, 
he may, apply under Rule 97 complaining 
>£ the resistance.” ` a 
The learned Judge then proceeds to consi- 
der the question of granting Police help for 
effecting execution of the decree and ob- 
serves at p. 169 (of 61 Cal WN) = (at p. 
254 of AIR)— 

“On a petition under Order 21, R. 97, 
the decree-holder may obtain an order that 
he be put in possession of the property. If 
he is still resisted by the party he may ob- 
tain a further order for the detention of such 


party in Civil prison under Rule 98 read 
with Form No. 41 of Appendix E. These 


orders do not bind persons who are -not par- 
ties to the procedure. 


If the decree cannot be effectively exe- 
suted without police help the decree-holder 
may apply to the Court.for the grant of such 
hjelp. An. application.for police help is 
assentially different from an application 


-under Order 21, Rule 97 though the two 


applications are .often joined in one peti- 
ïon. This Court -has framed , special. rules 
*or dealing with applications for police help 
‘See -Manual of the Court of Small Causes, 
Galeutta, Volume II, Part 4, Chapter IV, 
page 54, Rule 261; Original Side Rules, 
Shapter 17, Rules 14-A to 14-D). 

An order: for police help. vitally affects 
all persons in actual possession of the pro- 
serty. With the powerful backing of such 
an order all persons in actual possession 
whether! they. are bound. by the decree or 
not are likely to be evicted brevi manu from 
*he property summarily. Relief ‘by way of 
-estoration of possession obtained by an ap- 
alication under. Order 21 Rule 100 is poor 
aonsolation for a person who is unlawfully 

ispossessed. ‘The Court should, - therefore, 
sroceed with great. ‘caution in granting 
jolice help. The Court should not hesitate 
žo give such aid if execution of its process 
is unlawfully obstructed ‘and its process 
sannot be executed without such aid. But 
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where there is a bona fide claim by an occu- 
pant that he is not bound by the decree and 
as such is entitled to resist eviction ir exe- 
cution of the decree the Court mar an 
should decline to give such aid unfil his 


claim is negatived in appropriate pvocee- 
dings, (See 88 Cal LJ 105, 106, 1¢7 = 


(AIR 1953 Cal 233); and Sew Sankar Lal 
y. Bejoy Krishna Dutta, 57 Cal WN 6, 66 
= (AIR 1953 Cal 218)). The claimant is 
vitally affected by an order for police help 
and is entitled to be heard on an applica- 
tion praying for such help. The Court has 
unfettered discretion and ample pow=zr to 
do justice. The Court may examine any 
person it thinks fit and hear him. If neces- 
sary, the Court may direct notice to al. per- 
sons in actual possession by advertisement 
or otherwise. The decree-holder is under a 
duty to disclose full facts. An order for 
police help obtained improperly cr by 
suppression of material facts is liable *o be 
set aside. (See Jagat Lakshmi Dasi v. Golam 
Hossain, 60 Cal WN 147; 57 Cal WN 65 
= (AIR 1953 Cal 218) ). 


15. The case reported in (1958) 
62 Cal WN 176 was mainly concerned with 
the question of a valid and effective surren- 
der by a tenant of the premises let to his 
landlord and in dealing with this qu3stion 
this Court held that where the tenan- was 
restrained by his statutory Jaws, ie. Rent 
Restrictions Acts from evicting the su>-ten- 
ant, the tenant was not even liaktle to 
damages when he was unable to give up 
vacant possession on the expiry of the notice 
for the determination of the lease. 
at page 181 of the report quotes the follow- 
ing observations which have been relied on 
by Mr. Chatterjee, from the decision ia the 
case of Regional Properties Ltd. v. Franken- 
schwerth (1951-1 AH ER 178)— 


“Under the common law, it is clear 
enough that if a tenant contracts to dsliver 
up possession at the end of a lease and. then 
by his own act puts somebody into the place 
as a sub-tenant or licensee and that Jatter 
person does not go out when the term 
ends, the tenant is liable in damages (at any 
rate, unless he shows that he has taken all 
reasonable and proper steps to get rd_ of 
the intruder), the measure of damage: be- 
ing, as was stated in Henderson v. Squire, 
((1869) 4 QB 170) by Cockburn, C. J and 
Blackburn, J. a sum to compensate the 


‘landlord for loss of rent while he was gett- 


ing the intruder out and the costs he was 
put to in getting the intruder out.” 


The learned Judge then proceeds to ob- 
serve: 

“This is the ordinary law in Enzland 
as well as in India and Mr. Dutt has not 
been able to place any clear ruling te the 
contrary to show that the law was diferent 
in India or particularly in Calcutta High 
Court. Both the English and Indian cases 
have held that this common law has been 
further modified as the result of the rent 
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restriction Acts because such Acts make it 


statutorily impossible for the tenant 
to evict the sub-tenant and give vacant 
possession. Where the tenant is thus 


restrained by the statutory laws from evict- 
ing the sub-tenant it has heen held that the 
tenant is not even liable to such damages 
when he is unable to give up possession on 
the expiry of the notice for the determina- 
tion of the lease.” 


The learned Judge further’ holds at pages 
181-182 of the report— 

“Section 18 (2) of the V/est Benzal Pre- 
mises Rent Control Act, 1959, which was in 
force when the notice of determination was 
given lays. down that when any premises 
has been sub-let by a tenant of the frst 
degree if the tenancy of such tenant is law- 
fully determined otherwise than by virtue 
of a decree obtained -by the landlord for 
reasonable requirements, the sub-lessee shall 
be deemed to be a tenant in respect of such 
premises held directly under the landlord 
on terms and conditions on which the sub- 
lessee would have held under the tenant if 
the tenancy of the tenant had not been de- 
termined; in other words, normally the sub- 
tenant to be recognised as the tenant of the 
first degree would be liable o pay the same 
rate of rent as he was paying.” 


16. In the case reported in AIR 
1958 Cal 283, Roxburgh, J. held tha: where 
a landlord had obtained orders for recovery 
of possession of premises from his tenant 
and on seeking to carry out the ordsrs was 
opposed by sub-tenant alleging that he had 
some right under the new West Bengal Pre- 
mises Rent Control (Temporary Previsions) 
Act, the Court should not drag in the police 
and go on providing the landlord with fur- 
ther and more powerful weapons tə force 
the sub-tenant out and leave him chen to 
apply to Court under Order 21, Rule 100; 
and in such a case the sub-tenant was per- 
fectly entitled to draw the attention of the 
Court to the effect that he had a claim under 
the new Rent Control Act to ask the Court 
not to give further assistance to ths land- 
lord in carrying out the Court’s order in res- 
pect of the premises occupied by the sub- 


‘tenant, but insist that the landlord makes 


an application under Order 21, Rule 97 so 

that the question of the right of the sub- 

roni may be properly detərmined by the 
ourt, 


17. The other decision cited from 
the Bar is the case reported in (1962) 68 Cal 


WN 1010. This decision ‘was essentially 
concerned with the question of fraudulent 
and collusive nature of a decree. The land- 


lord Raghubansi Private Ltd. had filed a suit 
against its lessee Land and Bricks Ltd. for 
possession of a vacant plot of land and had 
obtained a decree. The sub-lessee Roop- 
chand Gupta had challenged the validity of 
the decree on the ground of fraud and collu- 
sion and had filed a suit for a declaration 
that the sub-lessee was still a tenant of the 
land under the lessee and was not liable to 
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be ejected under a decree for ‘ejectment ob- 
tained by the landlord against the lessee ‘and 
for an injunction restraining the landlord 
from evicting the sub-lessee in execution > of 
the decree. One of the issues in the suit 


wes—Was the plaintiff bound by the decree’ 


dated 11th May, 1966 passed in suit No: 
8288 of 19557 It may be noted that cer- 
tain structures had been built on the open 
- plot of land and were in existence at the 
time the decree’ for 
mezde in favour of the landlord against the 
tenant. The learned trial Judge had passed 
a decree in favour of the sub-lessee in hiş 
suit. An. aona was preferred against the 
judgment and decree of the. learned tria 
Judge and the Court of Appeal set aside 
the decree passed by the trial Court and dis- 
missed the suit. .The Court held at page 
1020— i nE T paci 
.“On an anxious consideration -of the 
matter I have come to the conclusion that 
the plaintiff has failed to establish that the 
decree in suit No. 8283 of 1955 was pro- 
cured collusively. -It follows that. the plain- 
tiff is bound by the decree in that suit. 


I have, therefore, come to the conclu- 
sion that the learned trial Judge wrongly 
decreed: this suit. In my judgment the de- 
cree passed by the trial Judge should be set 
aside and the suit should be dismissed.” 
Bachawat, J. who delivered the judgment of 
the O of Appeal also observed at page 
101 p 


“Land and Bricks Limited’ has now no 
interest in the land and consequently _ the 
plaintiff has now no. interest in the land 
either as tenant of Land and Bricks Limited 
or otherwise. m 


The next question is whether the ex 
parte decree for efectment obtained by 
Raghubansi Private ‘Limited against Land 
and Bricks Limited is binding upon the plain- 
tiff. As the ground of Ton was that.a 
valid notice to quit had been served by 
Raghubansi Private Limited on Land and 
Bricks Limited and if this notice effectively 
determined not only the lease but also the 
sub-lease, the decree for ejectment is bind- 
ing upon the plaintiff sub-lesseé and can be 
executed against him though he was not a 
party to the suit in which the decree was 
passed, unless he, succeeds in showing. that 
the decree was vitiated by fraud or that the 
lessee Land and Bricks Limited collusively 
suffered the decree. to be passed against it. 
(See 49 Cal WN 183’ (141)=(AIR 1945 Cal 
988 (291-992) P. ars 
It may be noted: that an appeal had been 
preferred to the Supreme Court from the 
decision of the Court of Appeal and’ the de- 
cision of the Supreme Court is reported in 
AIR 1964 SC 1889. The Supreme Court 
upheld the decision of the Court of Appeal 
and observed at page 1892— ` 


“It has been rightly pointed out by the 
High Court that in all cases where the land- 
lord institutes a suit against the lessee. for 
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possession of the land on the basis of a valid 
notice to quit served on the lessee and does 
not implead the sub-lessee ‘as a party to the 
suit, the object. of the landlord ‘is to eject 
the-sub-lessee from the land in execution of 
the: decree and such an object is quite legi- 
timate. The decree in such a suit sadi 
>ind the sub-lessee. This may act: harshly 
on the sub-lessee; but this is a position well 
tinderstood by him when he took the sub- 
ease, .The law allows this and so the‘ omis- 
zion- cannot be. said:to be an improper act.” 


18... These --decisions, .to my mind, 
are not of any particular assistance in. the 
=acts. of the present case: In the instant 
ease, the question for determination is whe- 
“her the decree for vacant possession of land 
obtained by the petitioner against Raghu- 
nath Prosad Gupta to whom: the open ‘plot 
DE land had. been let out, can be executed 
against the respondents who claim to.be 
cenants under the said Raghunath Prosad 


Gupta. in respect of" portions of the struc- 
cures built on the said land by -Raghimnath 


Prosad Gupta. If the decree in question can 
>s executed against the respondents and if 
they are liable to be evicted in execution of 
the decree, the resistance offered by the res- 
sondents must be considered to be unlaw- 
fal and the petitioner will be entitled to the 
necessary relief. , The existence of the struc- 
cares, as I have already observed, is no bar 
to the execution of the decree for vacant 
possession of the land against Raghunath 
Prosad Gupta against whom. the decree has 
been passed and who is clearly bound by 
The question is, whether the 
respondents who are not parties to the suit, 
are bound by the -decree and are liable to 
be evicted in’ execution of the decree from 
the portions of: the strectures under their 
occupation. It is well settled that a sub- 
essee who derives his right, title and inte- 
rest from the lessee, gensrally loses his right, 
title ‘and interest with the due determination 
of the right of the lessee by a valid notice 
to quit'and is usually bound by a decree for 
possession against the lessee,. although. he is 
not a party to the ‘suit, unléss the decree 
is fraudulent or collus:ve or unless the 
right, title and interest of the sub-lessee are, 
otherwise, preserved by some law in force. 


i9. In the ‘instant © casé, notwith- 
standing the existence of the structures on 


the land, the decree. for vacant possession - 


of the land is clearly binding on Raghunath 
Frosad’ Gupta; as I have already observed, 
the existence of the structures is no bar 
to the execution: of the decree for vacant 
possession of the land against him.. What 
will happen to. the structures erected by 
him, whether he would be entitled to re- 
move them during his possession of the 
land or the same -will vest in the landlord 
on his eviction from- the land and what 


‘the landlord may do’ with the structures on 


recovery of possession of the land from him, 
will be- of ‘no’.consideration in the matter 


‘cannot claim. any 
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of execution of the decree. against 
The respondents who claim:‘to be tenants 
under the said Raghunath .Prosad Gupta, 
can have no greater or better right than 
the ‘said Raghunath Prosad “Gupta,  inless 
any such right has been conferred on them 
by law. The- respondents, can clain no 
right to the structures or to remain ir. pos- 
session thereof independently of. the right 
of the said Raghunath Prosad Gupta, anless 
any such right is conferred on them by any 
law. The subject-matter of the suit and 
the decree is the open piot of land ard the 
West Bengal Premises Tenancy Act, 1956 


has no application. The said Rgghkunath 


Prosad Gupta.had become .a tenant of the 
open plot of land and he was not and could 
not be a tenant as defined in Section 2 (h) 
of the said Act. ‘As the said Raghkunath 
Prosad Gupta was not a tenant within the 
meaning of the West Bengal Premises Ten- 
nancy Act, 1956, the respondents cannot 
be considered to be sub-tenants with the 
meaning’ of Section 18 of the said Act and 
benefit. under the said 
section. The West Bengal Premises Ten- 
ancy Act, 1956 has no application in -the 
instant case; and as the ‘said Act.has no 
apes the respondents .cannot invoke 
e same and cannot claim, any protection 
or benefit thereunder. Whether in any 
suit for -possession. by the said Raghunath 
Prosad Gupta as landlord against the res- 
pondents as his tenants, the West  Eengal 
Premises Tenancy Act could’ have been in- 
voked by the respondents or not, is imma- 
terial in considering the right of the land- 
lord to recover possession of his land in 
execution of the decree obtained in a suit 
y him for vacant possession of his land 
from his tenant. As the West Benga_ Pre- 
mises Tenancy Act has no application to 
the suit filed by the landlord and its sub- 
ject-matter of dispute, the respondents can 
claim no protection or benefit thereunder 
in the instant case. It has already been 
noticed that the Calcutta Thika Tenancy 
Act, 1949 has no application in the instant 
case. The right of the respondents io re- 
main in possession of the structures in the 
instant case, therefore, cannot and does 
not enjoy the protection of any of the said 
Statutes. The respondents in the instant 
case, therefore, do not have- any right to 
remain in occupation of the’ structures in- 
SL ERR of the right of.Raghunatk Pro- 
sad Gupta. With the determination cf the 
right of Raghunath Prosad Gupta the right 
of the respondents must necessarily come 
to an end. The- respondents must, there- 
fore, be held to be bound by the dcree. 
As such they are liable to be-evictel in 
execution -of the decree against Raghunath 
Prosad Gupta and the resistance offered by 
them is unlawful. - 


20. In the facts of the instant case 
I have no hesitation in coming to the con- 
clusion that the respondents were boni fide 
tenants under. Raghunath Prosad Gupta of 


-Union ‘of India v G. A. Ins. Co. © - [Prs.- 19-21] 
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the portions of the structures in: thair pos- 
session and they have remained in occupa- 
tion: of the’ said portions as such: tenants 
under him. ‘The order for their eviction in 
execution of the decee against the said 
Raghunath Prosad Gupta is likely to cause 
a good deal of hardship to them. In the 
eye of law they must be held to have en- 
tered into possession of the portions of 
their structures with not cnly thei rights 
but also the risks and liabilities or — suc 
occupation. The risk of their being thrown 
out of their occupation for no, fault of 
theirs with the eviction of Raghunzeth Pro- 
sad Gupta on due determination of his ten- 
ancy from the said plot of land was always 
there and the respondents miust be held to 
have entered into~their respective posses- 
sion with the necessary risk appertaining to 
such occupation. -Now. that they have be- 
come exposed to the said risk and are to be 
evicted, they will undoubtedly suffer great 
hardship and. inconvenience, particularly in 
these. days. In the facts of the instant case 
I consider it only proper that the respon- 
dents should have a reasonable time to re- 
move themselves to some other place. 


21. There -will, therefore, be’ an 
order in terms of prayer (b) directing ` the 
Sheriff of Calcutta to put the petitioner in 
vacant possession of the properties in suit 
in execution of the decree by removing the 
respondent therefrom. It is made clear 
that there is no order with regard to the 
removal of the structures. The order will 
be drawn {up expeditiously. The order, 
however, will not be given effect to till the 
15th. of May of 1971 to enable the respon- 


dents to take appropriate steps in the’ mean- 


time. ` In: the particular facts of- this case 
I do not propose to make any order as to 
costs, particularly in view of the fact that 
the respondents will be put to a great deal 
of hardship for no fault of theirs. 
Certified for counsel. 
| Order acccrdingly. 
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reference to entire consignment .— Suit is - 


maintainable by insurer in its own name 
— Distinction between sub-sections (2) and 
(3) of S. 185-A pointed out — (1958) 62 Cal 
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“ Ajoy Kumar Basu, for Appellant; Gopi- 
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P. N. MOOKERJEE, J.:— This ap- 
peal is at the instance of . the defendant 
Nc. 1 Union of India, representing the 
Eastern Railway Administration. The appeal 


arises out of a suit for recovery of Rupees 
9.400/- as damages for alleged . wrongful 


non-delivery of certain goods (mica blocks: 


and condenser films), entrusted to the de- 
fendant Railway for carriage from Kodar- 
ma, to Howrah, both on its own lines. - 

- 2.- The suit was brought by the 
plaintiff Insurance Company, ~ whose: insu- 
rance covered the disputed goods and who 
indemnified the owner, who was the pro 
forma defendant in the suit, in respect of 
his loss: and, on such indemnification, claim- 
ed. on the said owners’ express authority, 
the disputed: amount from the Railway Ad- 
ministration. oO 
3. On the merits, the findings of 
the two courts below have been concur- 
rently made in favour of the plaintiff, and, 
on those findings, the Pran Insurance 
Company would be entit 
less the suit was liable to be dismissed on 
the ground that the said plaintiff had no 
locus standi ‘under the law to maintain the 
suit, 

4, Indeed, this was the only point 
which was urged in support of this appea 
in this Court and which was. also the only 

oint, on which the appeal was argued on 
behalf of the Railway Administration in. the 
Court of appeal below. 

5. The defence under this ‘head 
was based on Section 185A of the Transfer 

of Property Act, which was in force at the 


_of Marine Insurance, as defined in - 


' a decision, of this Court, reported 


= 85 LJ Poss, °° 


‘ance Assurance Co, Ltd. 
_ 1958) 62° Cal WN 539, 


ed to succeed un-. 
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-relevant time and which has-since Leen re- 


pealed and incorporated in substance in the 
Marine Insurance Act (vide Sections 52 


(2),.79 and 91). > . 


6. There is no dispute betwsen th 
parties that the instant Gase would be on 
ec- 
tion 2 (13). of the Transfer of Property Act 
isic). The only question is whether, under 
section 185A of the said Act, the instant 
cuit will be maintainable by the Irsurance 
Company as plaintiff in its own name. On 
that question, the courts below havé held 
x favour. of the plaintiff and they have 


_aventually passed the decree “under appeal. 


7. ‘Before the lower appellate court, 
in Indian 
Trade and General Insurance Co. Ltd. v. 
Jnion of ‘India, ATR 1957 Cal 190, was 
Darticularly relied ‘upon by the Appellant 
Railway for the purpose of showing that 
such a suit or a suit under. similar circum- 
atances by the Insurance Company. ‘alone 


cn its own name as plaintiff would not ‘be 


maintainable and the contention. was’ that 
the Insurance Company's right under the 
circumstances was only to bring a suit in 
che name of the owner or the insured. A 
2ontrary “decision of ‘this Court was’ also 
waited before the lower appellate -court,;' upon 
which the learned Subordinate Judge re- 
dsd for passing the decree in favour of. the 
dlaintiff. -That decision ‘is reported ‘in. AMi- 
v, Union of India, 


8. Before this Court,. the above de- 
aisions were cited and- discussed . and, in 
addition thereto, we were also réferréd to 
zhe decisions in Union’ of India v.’ Alliance 
Assurance :Co, Ltd., (1962) 66 Cal WN 419 
and Textiles and. Yarn (P.) Ltd. v. Indian 
National. Steamship Co. Ltd., AIR 1964 Cal 
352. Reference was also made to the. Eng- 
ish decision,. reported ‘in King v. Victoria. 
Insurance Co. Ltd., 1896 AC 250; on be- 
aalf of the appellant. ` 


9. We have considered the . above 
decisions and, in our view, on- the statutory 
Drovision in question,; namely, Sec, 185A’ 
of the Transfer of Property ‘Act, the appel- 
-ant’s .objection to the maintainabil:ty of 
che suit and to the locus standi of the 
dlaintiff Insurance Company to institute 
the same must. be overruled. . Ot 


10. © The relevant Section’ (Section 
185A) of the Transfer of Property Act is in 
these terms: 

_ “185A. Assignment of ‘rights under po- 
-icy of marine insurance—. - ; 

. (1) Where a policy of marine insur- 
ance has been assigned so-..as to pass the 
deneficial interest. therein, the assignee of 
the policy is entitled to sue thereon in his 
own name; and the defendant is entitled to 
make any defence arising out of the con- 
tract which he would -have been entitled to 
make if the action had been brought in the 
name of the person by or on behalf of 
whom the policy was effected. Le A 
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-~ (2) Where the ‘insurer pays for a 
total loss, either of the whole, or, in the 
case of goods, of any apportionable part, 
of the subject-matter insured, he thereupon 
becomes éntitled to take over the interest 
of the insured -person in whatever may re- 
main of the subject-matter so paid for, and 
he is thereby subrogatec to all the rights 
and remedies of the insured ‘person in: and 
in respect’ of that subject-matter as from 
the time of the casualty causing the loss. 


(3) Where the insurer pays for a par- 
tial loss he acquires no title to the subject- 
matter insured,-or such part. of it as may 
remain, but he is thereupon subrogated to 
all rights and remedies a the insured per- 
son as from the. time of the casualty caus- 
ing the loss, in so far ss the insured per- 
son has been indemnified by. such payment 


for the loss. 


- (4) Nothing in clause fe) of Section 6 
shall affect the provisions of this section.” 


I, 
ance, a case of “total loss' of an apportion- 
able part of the subject-matter insured” anc 
would, accordingly, come “under sub-section 
(2) of Section 185A. Some argument was 
made before us that the instant case would 
really come under sub-section Ki as it was 
suggested to be a case of partial loss. We 
do not think, however, that: that contention 
can be accepted.’ The consigned goods, -as 
we have already indicated, comprised mica 
blocks and condenser films. At the desti- 
nation, the delivery was found short by 17 
mds. and 12 ch. This. would, obviously 
bring -it, having regard to. the nature of 


the goods, within the expression “total loss.. 


of an apportionable ‘part’, however 
it may be a case: of partial loss with refer- 
ence to: the ‘entire consignment. The dis- 
tinction between sub-sections (2) and (8) of 
Section 185A on this point lies in this that, 
under sub-section (2), also, it may: comprise 
a case of partial loss, where the loss can be 
fixed on an apportionable part of the sub- 
ject-matter insured so as to. bring it within 
the description “a total lass of an apportion- 
able part of the subject-matter Insured”. 
In the case of sub-section (8), such fixation 
would not be possible as in the case o 
damage by fire (vide AIR 1957 Cal 190 
supra), which damaged in: part some of the 
bales of. jute: of the disputed consignment 
and there was no total loss, either cf the 
whole of the goods or.of any apportionable 
part thereof, : If it is.a case under sub-sec- 
tion (2) of Section 135A, the insurer, having 
paid for the total loss of the apportionable 
part of the subject-matter sured. becomes 
entitled, under ‘that statutory provision, _ to 
take over the interest of the. insured per- 
son in whatever may remain’ of the. subject- 
matter, so paid for, and is thereby subro- 
gated to all the rights and remedies of the 
insured person in and in respect of that 
' isubject-matter as from the time of the 
casualty causing the loss. In the case °* of 


muc 


The instant case is, in - subst- 


the wordings of 
. entitled to all rights and remedies of ‘the 


Under Séction 92, the 
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sub-section (3), the insurer, paying for the 
partial loss, as contemplated therein, ac- 
quires no title to the subject-matter insured 
or such part of it as may remain but he is 


thereupon subrogated to all rights and re 
medies of the insured person as from the 
time of the casualty causing the loss in so 
far as the insured person .has been indemni- 
fied by such payment for the loss. The 
distinction between. the two provisions is 
obvious. Under sub-section (2), the insurer 
takes over “the interest of the insured per- 
son in whatever may remain of the subject- 
matter so paid for” and he “is thereby sub- 
rogated to all the rights and. remedies of 
the insured person in and in respect of that 
subject-matter as from the time of tke casu- 
alty causing the loss.” Under suk-section 
(3), he “acquires no title to the subject- 
matter insured or such part of it as may 
remain. but he is thereupon subrogated to 
all rights and remedies of the insured per- 
son. as from the time of the casualty -caus- 
ing thé. loss in so far. as the insured person 
has been indemnified -by such payment for 
the loss.” Under sub-section (8), his rights 
and remedies are of a. limited character as 
he acquires no, title to. any portion of the 
goods insured. Under-sub-ssction (2), how- 
ever, the. same cannot be predicated and, 
obviously,, the intention-. was “that,  there-| 
under, the insurer will get interest in res- 
pect of the subject-matter irsured. . Dn this 
vital distinction, it may well be said that, 
so far- as.sub-section (2) is. concerned, the 


insurer stands on a better footing, so far as 


the institution of suit -by self is con- 
cerned, and, upon that ground, the decision 
of G. K. Mitter J.,.as he then. was, in AIR 


h. 1957 Cal 190,—a case, dealt with under 
sub-section (8) by the learned Judge him- 
self—-may well be: distinguished and simi- 


lar distinction may also be made >f the 
relative observations: of our learned brother 
B..C. Mitra, J. in AIR 1964 Cal 362, Apart 
from .that, - however, . it seems tọ 
us that the subrogation, contemplat- 
ed both under sub-section (2) and under 
sub-section (8), would entitle. the insurer to 
institute the suit in its own name. Essence 
of subrogation is substitution. Indeed, on 
this statutory subrogation, the insurer, on 
the statute itself, becomes} - 


insured person in respect. of the lost goods, 
for which he has made the payment or in- 
demnified the insured. From this point of 
view, this subrogation is wider tkan the 
subrogation, contemplated in this very Act 
under Section. 92 in the case of mortgages. 
subrogee becomes 


entitled to the rights only of the original 
mortgagee . concerned. : In spite of that, 


however, it has uniformly and consistently . 
been. held that, by reason of such acquisi- 
tion of rights, he was entitled to enforce 
them in the same manner as the original 
et hes concerned, or, in other words, 
entitled to enforce them on that focting in 
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his own name. We do not think that a 
different situation was contemplated. by 
using the same word, in a more comprehen- 
sive form in Section 185A, sub-sections (2 
and (8). This view is further strengthene 
and confirmed -by a reference -to - sub-sec- 
tion (4) of this section, which; as already 
uoted, is in these terms “Nothing in clause 
(e) of Section 6 shall affect the provisions 
of this section”; or, in other words, the aş- 
signment of the mere right to sue, -if there 
was“ any, under any of the previous sub- 
sections, would remain valid ‘notwithstand- 
ing the general bar or provision to the con- 
trary, contained in the aforesaid Sec. 6- (e) 
of the Transfer of Property Act. Sub-sec’ (4), 
which speaks of the said Section 6 (e) as 
no: -affecting the provisions ` ‘of “this: sec- 
tion”, that is, Section. 185A, thus contem- 
pleting its application to all the sub-sec- 
tions, preceding the same, would be redun- 
dant’ ‘and -absolutely meaningless, ‘unless it 
was contemplated that, under the previous 
sub-sections,’ it‘ might be contended that a 


mere’ right"-to sue ‘was. being transferred. . 


Indeed, in the‘ instant. case, having “regard 
to Exts. 9 and:10 and reading the same 
closely, there’ can be no doubt that the 
right. to sue for recovery of the damages 
in question was assigned by the insured to 
the Insurance Company.. We would, <ac- 
cordingly, hold thatthe instant suit ‘would 

e maintainable and the plaintiff - Insurance 
Company would have locus standi to ‘main- 
‘tain the same in its own name: be it. consi- 
dered to be a case under sub-section’ (2) or 


sub-section ‘(3) of Section -135A.-- In ` this. 


view, we are not prepared to accept the 
opinion’ on this aspect of the law, as.” ex- 


pressed in AIR 1957 Cal 190,'relying inter 
alia on the observations of the Privy Coun- - 


cil in 1896 “AC 250. The legislature in this 
country has made a deliberate. departure 
from that view, if it was really to the con- 
trary, in Section 185A `of the Transfer of 
Property Act, with which weare here con- 
cérned, and the analogous Section 92 of the 
same Act. É 


l ; We may add further that,. so 
far as sub-section (2) is concerned, the de: 
cision of this Court, reported in. (1958) 62 
Cal WN 539 (per Renupada Mukherjee, J.) 


took the same view as we are taking in this 
of the- 


case in favour of maintainability 
suit by the insurer in’ its own name, and 
we agree with’ the same, ee 

We would, accordingly, dismiss this 


appeal but there will be no order for costs. 


AMIYA 
13. — I agree. 


i py 


-surer is valid, ; 
A. 10; T. P. Act (1882), S. 185-A (2); Con- 
“ract Act (1872), S. 41). 


KUMAR MOOKERJ, J. :— 
Appeal dismissed. 


A. L R. 
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First Appeal. No.. 488 of 1968 (with 
Cross Objection), D/-.29-5-1971. .. l 
= (A) Carrjers Act . (1885), S. 2 — A 
carrier to be a commen carrier must be en- 
zeged im carriage and transport of goods 
for hire as a business and not as a casual 
occupation; i. ` (Para 8) 
. (B) Carriers Act (1885), S. 8 —~ A 
common carrier to divest himself of his lia- 
bility must show that in accepting a parti- 
cular contract he was- departing from his 
usual busifess and engaging -.on different 
type of business from that of- ` a. common 
carrier, AIR 1924 PC 40, Rel. on. 
~ . (Para 10) 

= (C) Civil BP. C, (1808), S. 20 (e). — 
Dart of cause of action for a suit for da- 
mages. for loss due to non-delivery of. goods 
by -a .common carrier. arises at . the, place 
where: the. goods were delivered-to the car- 


rier -for’ transport .and the Court within 
whose jurisdiction the place is: situate. can 
try the suit. |... - vo. (Para 11) 


(D) Civil P. C. (1908), O. 1, R. 9 — 
‘A suit for'damages for loss of goods against 
a. common carrier by the insured implead- 
mg as a co-plaintiff the insurer who paid 
“he total. loss to the imsuréd pending the 
suit was held maintainable and not bad for 
mnisjoinder as on:-payment of, the loss the 
imsurer became subrogated to the rights and 


remedies .of the insured as from the- date © 
-of the loss under Section 185 (2), T. P. Act 


and a decree passed only in favour of in- 
(X-Ref.— Civil P. ©. O. 22, 


491, Rel. on, (Paras. 13, 14, 16, 18, 30) 

. (E) Evidence Act (1872); S. 145 — A 
aertiied-copy of the deposition of a witness 
m a Criminal Court cannot be used as sub- 
stantive evidence i.e. as an admission in a 
Civil Suit. ATR 1915 P. C. 7 and AIR 1952. 
3C 214, Rel. -on; AIR - 1966 SC 405 
and AIR «1970 SC 1305, Distinguished. 


`. (F) Carriers ` Act (1885), S: 8 — In 


oases of loss or damage arising from crimi- 


nal acts of the carrier or his servants or 


_ agents the Hability of the common - -carrier 


zannot be: limited by ‘any ‘contract between 
che owner and the carrier. (Para 23) 


(G) Marine Insurance Act (1963), Sec- 


‘lon 4° (2) — In view of the ‘definition of 


‘An adventure analogous to a marine ad- 
venture” in Section. 4 (2), the provisions of 
‘he Act corresponding’ to Section 135-A, 
Transfer of Property Act ‘apply ‘to cases of 
local or purely inland transit if covered by 
a policy in the form of marine policy, ` 


(Para 26) 
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(Paras :19, 21), 
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Ranjit Kumar Banerjee and Bidyut 
Kamar Banerjee, for Appellants; Pramatha 
Nath Mitra, Narayan Chandra De 
2) and Saralendra Prosad Bagchi, (for No. 
1), for Respondents. 


SALIL KUMAR DATTA, Jj. :— This 
is an appeal by a firm, a carrier, and its 
partners the defendants, against the judg- 
ment and decree passed in favour of the 
plaintif No. 2 the insurer, in a suit for re- 
covery of compensation and damages. 


2. According to the plaint, at all 
material times the deferdant No. 1, the 
firm, used to carry on the business as 
Transport Contractor and used to carry and 
transport goods by road as such. The de- 
fendants Nos. 2 to 6 had been the part- 
ners of the defendant No. 1. A quantity 
of 125 tons (80 and 88 pieces) of electro- 
lytic copper wire bars were entrusted and 
delivered to the defendants at K. G. and 
K. P. docks, Calcutta for transport to Tata- 
nagar and the defendants agreed to carry 

e same for reward and to deliver them 


(for No. 
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at destination. The goods were lifted by 


- the defendants into lorries on May 11 and 


18, 1961, but, the goods were not deliver- 
ed at allat destination in breach of their 
obligation. The plaintiff No. 1 he-einafter 
referred to as “the company” was the 
owner of the said goods and suffered loss 
and damages, assessed at Rs. 61,178-24P., 
by the non-delivery of the goods as per 
details given in the schedule to the plaint, 
due to negligence or misconduct cn the 
part of the defendants. Alternatively it 
was stated that the defendants wrongly 
converted the goods for their own use and 
benefit. The plaintiff No. 2 hereinafter re- 
ferred to as “the insurer” was the insurer 
of the goods under the policies issued by 
it and it was also interested in ths goods 
not delivered. The cause of action of the 
suit arose on the dates mentioned above 
when the goods were lifted at the docks 
within the jurisdiction of the Alipors Court 
and also at Tatanagar. The plaintiffs in 
the circumstances prayed for a decree of 
the said amount as damages suffered by 
them or alternatively for an enquiry into 
damages and a decree for the same. 


3. The suit was contested by the 
defendants Nos. 2 to 5 who filed a joint 
written statement contending that ‘they car- 
ried business of commission agents. hiring 
lorries for transport and charging :zommis- 
sion for such work. The contract in res- 
pect of the goods was inter alia urder the 
conditions that the freight was accepted at 
the risk and responsibility cf consignor, the 
owner of the lorry to be fully responsible 
for goods and that the ccmplaint as to 
shortage or non-delivery of the goods was 
to be made within 21 days of the date of 
the consignment and after which ro com- 
plaint would be accepted nor would any 
responsibility stand on the defendant firm. 
The entire goods of the company were 
covered by fourteen consigrment nctes and . 
despatched by fourteen lorries and out of 

ese, twelve lorry-load of goods were duly 
delivered at destination but two larry-load 
goods were not delivered. The defsndants’ 
liability was limited by the above condi- 
tions embodied in the consignment notes 
and the lorry owners as agent of the con- 
signor were liable for the loss end the 
defendants were in no way responsible nor 
liable for damages. Further the company 
did not complain about such non-delivery 
within twenty-one days of the consiznment. 
The defendants also denied that the loss 
was due to their negligence or misconduct 
and no particulars in respect thereof were 
given in the plaint. The allegations about 
conversion were also deniel and it was 
also stated that for the alleged loss of 
goods, criminal proceedings against some 
persons had started and some goods had 
been recovered and were given to the com- 
pany for which no mention was made in 
the plaint. It was further alleged that the 
company had no locus standi to -:nstitute 
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the suit, the suit was bad for mis-joinder 
. and non-joinder of parties, the lorry owners 
were necessary parties and further the 
court had no jurisdiction to try the suit. 
It was submitted that in the premises ‘the 
suit should be dismissed. The : defendant 
No. 6 Pube auan filed a separate written 
statement adopting the said written state- 
ment, 


* 


4, The suit was tried on evidence 
before’ the learned ‘Subordinate Judge; 
Eighth Court, Alipore, and, at the hearing 
the D.W. 2 for the company admitted that 
the claim in suit was reduced to Rupees 
51083-36 P. after crediting the- value ` of 


goods received on recovery. It also trans- 


pired from her evidence that the insurer 
in the meantime paid the said sum to the 
company in full and final settlement of the 
claim under its policies in respect of the 
suit goods. The learned Judge inter alia 
came to the finding that the 
were not Commission Agents 
pose of arranging hire of the lorries ‘on 
commission basis but they were the carrier 
of the goods. -It was further held that the 
defsndant No. 1, the firm, was a common 
carrier and acted as such in respect of 
carriage of the said goods. It was held 
that the goods were lost by the criminal 
acts of the drivers of the said lorries and 
their associates, in respect whereof crimi- 
nal proceedings were started. The learned 
Judge found on evidence of Jitmal Lodha, 
the defendant No. 2.in the said crimina 
case as also on the evidence of the D.W, 1 
that the defendants had no record to show 
that the copies of the consignment notes 
were issued to the company and that no 
such consignment notes, which according 
to defendants contained terms ‘of contract 
of carriage, ‘had: been in fact issued to the! 
plaintif No. 1. The learned Judge ‘was 
also of opinion that in view of Section 9 
of the Carriers Act, 1865 no onus lay on 
the plaintiffs to prove that such loss or 


for the pur- 


damage for non-delivery of goods was due - 


to negligence or‘criminal act of the carrier 
or his servants or agents. ‘It was also held 
that carrier of the goods need not neces- 
sarily own the lorries and the lorries owners 


and drivers acted as defendants’ agents and’ 


not as agents of the company and the lor- 
ries owners an ivers were not personally 
liable for damages to the plaintiff. The 
notice of the claim was given- within the 
statutory time limit of 6 months from the 
time when the loss first came to the know- 
ledge of the company and was held to-be 
valid and the provision in the consigriment 
note reducing the period of notice ` to 
twenty-one days was invalid as the parties 
could not contract out of the statute to re- 
duce the period of such notice for avoid- 
ing the liability. The learned Judge also 
found that the quantum of damages was 


established and as the insurer by the pay- . 


ment of the total loss was subrogated to the 
rights and remedies of the company in res- 


. The plaintiffs in their 


defendants: 


fendant No. 1 carried 


rect -of goods lost it was a necessary. party 
in the suit and was entitled.to recover the 
sim claimed in the suit and non-production 
formal letter of subrogation was immate- 
rial. Accordingly, as already stated, ~ the 
siit was decreed in favour of the insurer 
for the amount under claim. eo 
5. - Against the said decision the 
cefendants Nos. 1 to .6 preferred this ap- 
peal and the company has also filed a cross- 
cbjection against the form of- the decree 
and certain findings. oad 
6. Mr. Ranjit Kumar Banerjee, the 
learned Advocate for the'.appellants, has- 
raised a number of contentions in’ support 
cf the appeal. His first contention is that 
tas suit on the plaint is not maintainable. 
laint have not made 
efendant No:'1, was 
absence of such 


a case that the firm, 
a common carrier. In 


no ‘proof to 
establish their claim that the firm was a 
common carrier. In these circumstances, 
tae suit should have been dismissed by the 
tial Court. 

the 


rA Mr. Pramatha Nath Mitra, 
lzarned Advocate appearing for the insurer, 
kas contended that in the plaint there is 
sufficient averment in the paragraph 1 of 
the plaint to indicate, the plaintiffs’ case 
that the defendant No. 1 was a common. 
carrier. It was stated therein that at all 
material times the defendants used to carry 
cn the business of transport’ contractor and 
taey also used to carry transport goods by 
road as such. Mr. Mitra has also contend- 
ed that the plaint shou'd be read -as. a 


whole and.it will also. appear from the evi- 


cence of the only witness on behalf of the 
defendants in cross-éxamination that they 
accepted goods from all parties ` without 
any discrimination for transport of goods 


‘Ey road.. Further no prejudice was. caused 


to the defendants as they were fully aware . 


cf the case made by the: - plaintiffs who 
made the defendents liable | as common. 


carrier. ` l 


8. . It is undoubtedly true that the 
word “common carrier’ does not appear in 
tie plaint in the description of the defend- 
ant No. 1 but even so the plaintiffs had 
elready stated in paragraph I that the de- 
on business of carri- 
gge and transport of goods by road as 
transport contractcr. The.law says, that a 
carrier. would be a common carrier ¥f it car- 
ries goods for all perscns indiscriminately. 
The averment in the plaint as already not 
coes not put any. limitation about the ex- 
tent of the business óf the defendant No. 1 
so as to exclude the operation of the defi- 
rition of common zarrier which is to the fol- 


lowing effect. l 


_ Common cårmieg, denotes a person, 
cther than thew j overnment  engag- 
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ed in the business of transporting for wire 
property from place ops by land or in- 
and navigation, for persons indiscrani- 
nately.” and 

“Person includes any association or 
body of persons, whether incorporated or 
not.” 
The real import: of the cefinition, in pur 
Opinion, is that a carrier to be a common 
carrier must be engaged in carriage an 
transport of goods for hire as a busiress 
and not as a casual occupation and that 
was sufficiently indicated in paragrapk 1 
of the plaint. Such averment could be 
challenged by the defendants by showing 
thatgthe defendant No. 1 did not carry on 
such work as a business or that he did not 
carry on business indiscriminately. It will 
however appear from the written statement 
that the defendants raised the plea that 
they were not carriers but commission 
agents on: the terms of the contract as on- 
tained in the consignment notes liming 
their liability and this was really their de- 
fence in the suit. We further find that -he 
D.W. l1 in his cross-examination also ad- 


’ mitted that the defendants accepted goods 


2%. 


from all parties without any discrimination 
for transport of goods by road. Even in 

e memorandum of appeal there is no spe- 
cific ground that the defendant No. 1 was 
not a common carrier and in the plaint 
there is no case that the said defendant 
was not a common carrier. It does not 
appear that there was surprise caused to 

em in permitting the plaintiffs to put the 
relevant question eliciting the above reply. 
On a consideration of all circumstances and 
the pleading and evidence adduced, we 
are unable to accept the contention of Mr. 
Banerjee that the trial Court wrongly de- 
creed the suit on the basis that the deferd- 
ant No. 1 was a common carrier. 


9. Mr. Banerjee next  contend=d 
that there was no material to hold even >n 
admission of D.W. 1 that the defendent 


firm carried goods without any discrimira- 
tion and/or that it was a common carrier. 
There must be further evidence in support 
to establish that they carried goods indis- 
criminately without any right of refusal as 
was held in the Indian General Navigation 
and Rly. Co. Ltd. v. Dekhari Co. Ltd., 31 
Ind App 28 = (AIR 1924 PC 40)... In the 
said decision, relied on by Mr. Banerjee, it 
was observed: 
“So far as the words ‘for all persoas 
indiscriminately’ are concerned these simply 


“mean that persons so engaged in and cater- 


ing for business satisfy the demands or ap- 
plications of customers as they come ard 
are not at liberty to refuse business. 

. This arises from -the a emplo-- 
ment in which they engaged.” 
Mr. Banerjee’s contention is that there is 
no evidence to show that the defendant N5. 


1 was not at liberty to refuse business ard. 


3, 


in absence of such evidence the said 
fendant could not be held to be a commm 
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Mr. Mitra has however contended 
that the question of refusal of business 
does not arise here in view of the categori- 
cal statement .of the D.W. 1 that they carry 
on business of parties without discrimina- 
tion and such statement connetes that they 
were not at liberty to refuse business. 


10. In our opinion when the D.W. 
1 states that they carried on business of 
parties without any discrimination there 
was no necessity for further proof that they 
were at liberty to refuse business. The 
carrying on business of transport of goods 
of ae by roads indiscriminately aş stat- 
ed by D.W., 1 is in terms with the dsfini- 
tion of common carrier under the Act. In 
fact in the case referred to above there is 
further observation that there must be 
facts to show that for the contract in ques- 
tion the contractor, to divest himself of the 
liability of a common carrier, was departin 
from his usual business in engaging on dit- 
ferent type of business from that of a zom- 
mon carrier. There is no pleading or evi- 
dence to show -that the defendant No. 1, in 
respect of the suit goods, was departing 

om its usual business for a different type 
of business from that of the common car- 
rier. We, therefore, feel no difficulty in 
accepting .the position that the defendant 
No. 1 in respect of the suit gcods was act- 
ing as a common carrier as: defined in the 
ct. 

Il. Mr. Banerjee has also raised 
another point about the jurisdiction of the 
trial Court to try the suit. According to 
him the contract was entered into outside 
the jurisdiction of the trial Court and the 


goods were to be delivered at Tatanagar 
also beyond its jurisdiction. The suit in 
the circumstances could be instituted’ in 


either of the court having jurisdiction sver 
the said places and the Alipcre Court in 
any event had no jurisdiction to try the 


suit. There is no dispute that the goods 
were loaded in the docks at Kidderpore 
within the jurisdiction of Alipore court 


and in the explanation III wkich was in- 
serted to the relevant Section 17 in the 
earlier Civil Procedure -Code it was provided 
that in suits arising out of contract, the 
cause of action arises, at the place where 
the contract was made or to be perform- 
ed or performance thereof compleied. 
This explanation was omitted in the pre- 
sent Code in Section 20, Cl (e) and the 
words “wholly or in part” were provid- 
ed between the words “cause of action” 
and “arises” so that under the present 
Code every suit may be instituted in a 
court within the legal limits of whose 
jurisdiction, the cause of action, wholly 
or in part, arises. It is well known that 


“cause of action implies the whole bundle 


of facts the plaintiff is required to prove 
if traversed in order to support his rizht’ 
to the judgment. Accordingly in this: 
case the performance of the contract. 
started from the entrustment’ of the| 
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of the goods into the lorries arranged 
by the defendants at Kidderpore. The 
cause of action thus arose in part within 
the jurisdiction of the trial court. There 
is therefore- no substance in this con- 
tention of Mr. Banerjee. 


i2. .Exterflling his contention that 
the defendant No. 1 was not a common 
carrier, Mr. Banerjee contended that the 
remedy of the plaintiffs would be in an 
action in tort, and the jurisdiction for 
such suit, under Section 19 of the Code, 
would be either the place where the 
defendants carried on business or where 
. the wrong was done. In either case, the 
trial court ‘would have no jurisdiction 
and no decree could be passed on the 
plaint as filed. As we have held that 
the defendant No. 1 was a common 
carrier in respect of the suit goods, the 
present is not an action. in tort but one 
for damages for loss due ‘to non-delivery 
of goods by a common carrier. 


13. The next point urged by the 
appellants concerns about the maintain- 
ability of the suit for defect of parties. 
According to Mr. Banerjee, on May 9, 
1962 the date when the suit was institut- 
ed, company was the person entitled to 
the suit goods and to all claims arising 
therefrom. On that date the insurer had 
no interest in the suit goods, and in fact, 
it had thus no cause of action then 
against the defendants and there can be 
no dispute that the cause of action must 
precede the institution of suit. Even so 
the insurer was also claiming a decree 
against the defendants to which it was 
not entitled. The suit being bad for 
misjoinder of parties, should have been 
dismissed which in the circumstances 
was not maintainable in law. Again im- 
mediately after the payment by the in- 
surer on May 10, 1963, even on the case 
of the plaintiffs, the interest of the plain- 
tiff No. 1 in the suit goods insured was 
extinguished and it was no longer s 
necessary party. These contentions have 
been disputed by Mr. Mitra who has 
drawn our attention to sub-section (2) of 
S. 185-A of the Transfer of Property Act. 
1882. The sub-section provides that or 
payment of a total loss, as here, the in- 
surer is subrogated to all the rights anc 
remedies of the insured person in res- 
pect of the subject-matter insured as 
from the time of the casualty causing 
the loss. In view of specific provision 
of law, the insurer had the cause of ac- 
tion against the defendants retrospec- 
tively as from the date of casualty. There 
was thus no misjoinder of parties as con- 
tended by the defendants, 


4. s will appear from the O. TL, 


1 
R. 9 of the "Cade of Civil Procedure, a 
misjoinder of parties is not fatal to a 


~~ 
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goods to be carried which is the loading . 


-statement nor was 
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suit. The objection as to misjoinder of 
parties in the form as now argued be- 
fore us, was not raised in the written 
any specific. issue 
raised in the trial court. In the written 
statement there was a general objection 
that the suit was bad for misjoinder and 


‘non-joinder of parties and causes of ac- 


tions and the lorry owners were neces- 
sary parties. In this state of affairs, the 
suit proceeded in the usual manner on 
the above pleadings. The insurer made 
the payment of total loss to the company 


-on May 10, 1963, though this fact was 


not disclosed till August 27, 1967 when 
the hearing of the suit was in pro#ress 
These facts, according to Mr. Banerjee, 
should have been incorporated in the 
plaint by an amendment and the insurer 
brought on record within the statutory 
‘time limit which was not done. Even 
if it was not done, it could not be said 
in our opinion, that it led to fatal con- 
sequences as contended by Mr. Banerjee. 
By the said payment. under provisions of 
Section 135-A (2), the insurer took over 
the interest of the insured in goods and 
as subrogee to the company, became én- 
titled to the rights and remedies of the 
company in the subject-matter insured 
as from the time of the casualty causing 
the loss, assuming that there was a legal 
and valid subrogation. The insurer thus 
Was a necessary party in the suit since 
its inception being entitled to the rights 
and remedies of the company in the 
goods insured as from the date of the 
casualty and accordingly impleading the 
insurer as co-plaintiff could not be said 
to be irregular or contrary to the pro- 
visions of law in the events that happen- 
ed. The objection of Mr. Banerjee which 
is highly technical and. not taken even 
in the memorandum of appeal cannot be 
sustained in the circumstances. 


15. As a corollary to the above 
contention, Mr. Banerjee has relied on 
Section 41 of the Contract Act, 1872, 
which provides that when a promisee ac- 
cepts performance of the promise from 
a third person he cannot afterwards 
enforce it against the promisor. It was 
contended that even on the plaint and 
the evidence of the payment of the total 
loss to the company, performance of the 
promise for transit could not be enforced 
by the company against the defendants, 
Reliance was placed on the decision in 
Har Chandi Lal v. Sheoraj Singh, AIR 
1916 PC 68. = 44 Ind App 60 in which 
it was observed that the section applies 
only where a contract has been in fact 
performed by some person other than 
the person bound thereby. Reliance was 
also placed on the decision in Textiles 
and Yarn (P) Lid. v. Indian National 
Steamship Co. Ltd... AIR 1964 Cal 362 
in which it was held, allowing the deci= 
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sion in Kapur Chand v. Himayatalikhan, 
AIR 1963 SC 250, that Section 41 was 
a clear bar to a suit by the promisee if: 
he accepts performance of the promise 
from a third person. After the receipt 
of the total loss, the company was out 
of court and could not maintain the suit. 
It was also contended that though the 
insurer became entitled to the rights and 
remedies of the company on May 10, 
1963, the fact was disclosed on. August 
27, 1967 when the claim was already 
barred and no steps were taken in tine 
to implead the insurer in its capacity as 
subrogee. The suit was thus not main- 
tainable even by the insurer also if view- 
ed on this aspect. Mr. Mitra on the other 
hand, contended that Section 41 had no 
application as there was no performance 
of the contract of transit by the insurer 
and no question of limitation arose in, 
case of devolution of interest while the 
insurer had always been on record of 
the suit as a party. 


16. Assuming as contended, that 
the company’s right to compensation ior 
short -delivery or non-delivery arises 


` ifrom and is inextricably bound with the 


|Jreasons urged by the defendants 


jcontract of transit so that after payment 


by the insurer the company had no right 
to the compensation for damages for 
failure to deliver the goods in terms of 
the contract, it is also seen that tnder 
Section 135-A (2) of the Transfer of 
Property Act, in cases of such payment 
by the imsurer,. there is a statutory 
vesting and subrogation whereby the in- 
surer becomes entitled to the interest 
as also to the rights ard remedies of 
the insurer in the subject-matter in- 
sured. This is accordingly a case of 
devolution of interest under the statute. 
In the present case, the payment -having 
been made in course of proceedings, the 
provisions of O. 22, R. 19 of the Code 
would be applicable. It is settled law 
that -the person upon whom the interest 
has devolved, may with leave of court 
continue the proceeding and application 
for such leave may be made at any 
ti during the pendency of such pro- 

ding. In the present case the insurer 
was a party to the suit all along as one 
interested in the claim in suit and in 
evidence at the hearing, the fact of 
payment for the total less by the in- 
surer was brought to light, and there 
could be no reason that the suit would 
not be maintainable for any of the 
nor 
could there be any question of the suit 
being barred by limitation. 


17. Mr. Banerjee however con- 
tended that under sub-section (2) of 
Section 135-A of the Transfer of Pro- 
perty Act, the insurer would not be en- 
titled to the rights and remedies of the 
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insured person even on payment for total 
loss unless there was a deed of assign- 
ment assigning the rights of the insured 
in the. goods insured. Reliance was 
placed on the decisions in AIR 1964 Cal 
362 and in Indian Trade end General 
Insurance Co. Ltd. v. Unicon of India, 
AIR 1957 Cal 190. In these cases there 
were payments of partial loss and under 
sub-section (8) of S. 135-A of the Act, 
it was held that the insurer was thereby. 
subrogated to the rights and remedies 
of the insured but unless there was an 
assignment of the claim or the right of 
action to the insurer by the insured, the 
insurer could not maintain a suit in his 
own name. According to Mr. Banerjee, 
there was no such assignment in the. pre- - 
sent case and accordingly the insurer. 
was not entitled to proceed with the 
suit in its own name and the company 
having accepted the payment of its 
claim in full and final settlement was al- 
ready out of court. The suit in the pre- 
mises being not maintainable by either 
plaintiff should have been dismissed by 
the trial court. On the other hand Mr. 
Mitra contended that the provisions of 
sub-section (2) of S. 135-A, with which 
we are concerned in the present case are 
clear and unambiguous. The sub-section 
clearly provides that on payment. for a 
total loss, the insurer becomes entitled 
to the interest of the insured in the 
goods insured and is thereby subrogated 
to all rights and remedies of the insured 
person in the goods insured as from the 
time of casualty causing the loss. In 
view of the above provisions, the in- 
surer is entitled to the goods insured 
and is subrogated to the rights of in- 
sured by such payment with the right 
to sue in its own name and no further 
assignment is necessary. 


18. On a consideration of the re- 
levant provision, it appears to us that 
the wordings in the: said sub-section are 
clear and unequivocal and do not admit 
of different interpretati6n. Under sub- 
section (2), on payment of the total loss 
of the whole, as here, or of any appor- 
tionable part of the "goods, the insurer 
becomes entitled to the subject-matter 
insured and the subrogaticn thereby 
comes into effect by the statute and at- 
taches all the rights and remedies of 
the insured person unto the insurer, so 
that on such acquisition of title of the 
company in the goods insured and sub- 
rogation the insurer becomes entitled to 
institute or proceed with the suit in its 
own name and no further assignment cf 
the claim or the right of acticn is neces- 
sary. In coming to this conclusion we 
are fortified by and respectfully follow 
a Division Bench decision (unreported) 
of this court in the case of Union of 
India v. Great American Insurance Co, 


500 Cal. [Prs. 18-19] G. M. Roadways Co. v. F. G. Industries Ltd. 


Ltd, (S. A. No. 381 of 1959 decided cn 
16-3-70) (Since reported in AIR 1971 Cal 
491) in which P. N. Mookerji, J. speaking 
for the court observed as follows: 


“Under sub-section (3), his rights 
and remedies are of a 
as he acquires no title to any portion of 
the goods insured. Under sub-sec. (2), 
however, the same cannot be predicated 
and, obviously, the intention was that, 
thereunder, the insurer will get interest 
fn respect of the subject-matter insured. 
On this vital distinction, it may well be 
said that, so far sub-section (2) is con- 
cerned, the insurer stands on a better 
footing so far as the institution of suit 
by himself is concerned, and, upon that 
` ground, the decision of G. K. Mitter, J. 
.as he then was, in AIR 1957 Cal 190—a 
case, dealt with under sub-section (3) by 
the learned Judge himself, — may well 
be distinguished and similar ‘distinction 
may also be made of the relative obser- 
vations of our learned brother B. C. 
Mitra, J. in AIR 1964 Cal 362. Apart 
from that, D a it seems to us that 
the subrogation, contemplated both ‘under 
sub-sections (2) and (3), would entitle 
the insurer to institute the suit in its 
own name. Essence of subrogation is 
substitution. Indeed, on this statutory 
subrogation, the insurer, on the wordings 
of the statute itself, becomes entitled to 
all rights and remedies of the insured 
person in respect of the lost goods, for 
‘which he has made the payment or in- 
demnified the insured. From this point 
of view, this subrogation is wider than 
the subrogation, contemplated irn this 
very Act under Section 92 in the case of 
mortgages. Under Section 92, the sub- 
rogee becomes entitled fo the rights only 
of the original mortgagee concerned. In 
spite of that, however, it has uniformly 
and consistently been held that, by 
reason of such acquisition of rights, 
he was entitled to enforce them in 
the same manner as the original 
mortgagee concemed, or, in other words, 
entitled to enforce them on that footing 
in his own name. We do not think that 
a different situation was contemplated 
by using the same words in a more com- 
prehensive form .in Section 135-A, sub- 
sections (2) and (3).” 


In this appeal, 
sub-section (2), a case of total payment, 
in respect whereof there is or can be no 
dispute as to the competency of the în- 
sured to enforce the claim in its own 
name. We accordingly overrule the 
contention of Mr. Banerjee and hold 
that no deed of assignment in favour of 
the insurer was necessary to enable it 
to continue the proceedings in its name 
after the payment of the total loss. Mr. 
Banerjee however assailed the judgment 
‘in the above case contending that the 


ited character. 


we are concerned with. 
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an error in holding 
decision in King vV, 
Victoria Insurance Co. Ltd., (1896) AC 
250 that legislature made a deliberate 
departure from that view in Sec. 135-A 
of the Act. According to Mr. Banerjee, 
the sub-sections (2) and (3) of S. 135-A 
are verbative reproduction of sub-sec- 
tions (1) and (2) of S. 79 of the Marine 
Insurance Act, 1906, in United Kingdom. 
It will however appear that in Halsbury’s 
Laws of England, 3rd Edition, Vol. 22, 
Art. 311, the case of payment of total 
loss was treated as one of abandonment, 
whereby the insurer by virtue of aban- 
donment, became entitled to the goods 
insured and al rights incidental thereto 
while by subrogation they became entitl- 
ed to the rights and remedies of the in- 
sured person in the goods insured. Even 
under the British Law as stated above, 
the insurer b: y . subrogation and aban- 
donment as in the present case, is en- 
titled to sue in its own name. 


19. Mr. Banerjee next contended 
that in any event, the liability of the 
carrier was limited by the consignment 
notes which constituted the basis of the 
agreement for transport. Before we. 
proceed to examine the contention, it is 
necessary to consider whether the con- 
signment notes for the suit goods. were 
at all‘issued to or accepted by the com- 
pany. We heve seen that the entire 
goods of the company were carried by 
fourteen lorries, and for each. consign- 
ment in one lorry, cne set of such notes 
was issued. Out of the same twelve con- 
signment notes containing endorsement of 
due receipt by the consignee have been 
exhibited in. this case, being exhibits A 
to A-ll and conditions of carriage are 
printed. overleaf. As to the suit goods 
carried by th2 two lorries, no consign- 
ment note wes produced. It is an ad- 
mitted position that the relevant con- 
signment notes were not signed by fhe 
company. The learned Judge came to 
the finding that no consignment notes 
were issued to the company, firstly be- 
cause they were not filed in this suit, 
though stated to have been filed in the 
criminal praceedings. D. W. 1 stated 
that the consiznment notes were prepar- 
ed in five copies, three were sent with 
the “driver of the lorry concerned, one 
was retained in their office and one was. 
sent to the ccmpany. The P. W. 2 who 
had no persoral knowledge stated in her 
evidence that there was a note in her 
office to the effect that no consignment 
noté was issued to the company but the 
office note was not produced and this 
was rightly commented by Mr. Banerjee. 
The learned Judge also relied on the 
deposition of D. W. 1 in the criminal 
court (Ext. 9} where he stated’ that the 
original consignment note with three 


court committed 
contrary to tne 
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copies, meaning four copies were handed 


to the driver. Mr. Banerjee took serious ` 


objection as to the admissibility of such 
deposition in criminal court. His con- 
tention is that there was no comp-iance 
of the requirement under Sectior 145 
of the Evidence Act in that the w-tness 
was not confronted with any particular 
statement which again could only be 
admitted to shake the credibility of the 
witness and could not be used by way 
of substantive evidence as an admission. 
Mr. Banerjee relied on the decision in 
Bal Gangadhar Tilak v. Shrinivas Pandit, 
19 Cal 729 (742) = (AIR 1915 PC 7 (11)} 
in which it was held that in absence 
of proof of circumstances specified in 
Section 33 of the Evidence Act, tha in- 
troduction and use in bulk in a civil 
suit of depositions of witnesses recerded 
in a criminal trial for contradictirg or 
discounting the witnesses of the suit 
without placing the particular matter or 
point for explanation in view of the dis- 
crepancy, “were illegitimate”. Reliance 
was also placed on the. decisim in 
Bhagawan Singh v. State of Punjab, AIR 
1952 SC 214 (218) and it was observed 
in that case that the witness should be 
afforded a reasonable opportunity oî ex- 
plaining contradictions after his attention 
is drawn to them in a fair and reason- 
able manner. 


20. Mr. Mitra has disputed the 
‘above contentions and submitted thai the 
deposition given in another proceedings 
would be admissible in evidence if it 
relates to the relevant facts. He relied 
on the decision in Bharat Singh v. Mt. 
Bhagirathi, AIR 1966 SC 405 (410) 
in which it was observed that ad- 
missions duly proved are substantive 
evidence by themselves under. Ss. 17 and 
21 of the Indian Evidence Act whether 
the party making it appeared:as witness 
er not or confronted with the same 
though they are not conclusive proef cf 
the matters admitted, vzhile the purpose 
of Section 145 is to throw doubt or the 


veracity of the witness by contradicting - 


him with a previous statement which 
does not become substantive evidenc2. In 
the above case, the Supreme Court was 
of opinion that such admissions could he 
used against the plaintiff making -hem 
when the admissions are duly proved long 
before she entered the witness box and 
offered no explanation of the admissions 
nor denied the facts admitted. Mr Mitra 
also relied on the decision in State .of 
Rajasthan v. Kartar Singh, AIR 197@ SC 
1305 (1308) in which the Supreme Court 
observed that when a ‘witness admitted 
having made the statement in ancther 
court, but stated that it was made under 
police pressure, it was pointless to draw 
his attention to each sentence and ask 
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his explanation which would be the 
same. 

2i. In our opinion, the above 
cases citéd by Mr, Mitra are not apposite 
to the facts of tbe present case. Here 
the certified copy of the deposition in 
the criminal court, it appears, was filed 
after the evidence was closed and argu- 
ment concluded and judgment was re- 
served. Though the order sheet records 
that the D. W. 1 was confronted with 
the same, it is not clear that this docu- 
ment was proved in accordance with 
law as the original records do not ap- 
pear to have been produc2d or that the 
witness was recalled and put on oath 
before confrontation which was made on 
the same day the document was filed and 
there is no record of the witness’s re- 
action on confrontation. The prccedure 
adopted was highly irregular and the 
learned Judge in the circumstances com- 
mitted an error in admitting the certi- 
fied copy of the deposition as substantive 
evidence and relying on it in holding 
that no consignment notes were issued 
to the company. This objection of Mr. 
Banerjee that Ext. 9 was in the cir- 
cumstances inadmissible must therefore 
be upheld. 


22. Even so, there is no evidence, 
in our opinion, to establish that any 
consignment note was issued to the com- 
pany. According bo the defendants, 
there . were office’’ copies of the two 
consignment notes relating to suit goods . 
which it was stated, were filed in the 
criminal court but they were not pro- 
duced at the hearing of the suit. It was 
admitted that the defendants had no 
paper to show that the consignment 
notes were issued to the company. Mr. 


Banerjee drew our attention to the state- 
ment in 


cross-examination of D. W. 1 
who stated that a letter embodying the 
terms of agreement between the narties 
for transit was issued to the company. 
According to Mr. Banerjee, this letter 
was withheld by the company and he 
asked us to make adverse presumption 
for withholding the eviderce relying on 
the principle that the court ought to 

aw an adverse inference if a party 
withholds evidence which will throw 
light on the facts at issue even though 
the burden of proof does not lie on him 
as observed in Gopal Krishnaji v. Md. 
Haji Latif, AIR 1968 SC 1413 (1416). It 
is however seen that there is no other 
evidence about the issue of the letter 
except the bare statement of D. W. T 
or about its service and no question was 
put to the witness on behalf of the com- 
pany while the office copy of the alleg- 
ed letter has not been produced by the 
defendants. There is therefore no posi- 
tive evidence on the part of the defen« 
dants about the issue of tha consignment 
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notes to the company which again in the 


circumstances cannot be asked to pro- ` 


duce any evidence about the non-receipt 
of the same. We accordingly ® are of 
opinion that the consignment notes were 
not issued to the company as contended 
by the plaintiff. 

' 23.  - Assuming however that the 
terms and conditions contained in the 
consignment notes as contained in exhibits 
A series were also issued to the com- 
pany, we shall examine the liability ' of 
the defendants with reference to the 
terms therein as also the provisions of 
the Carriers Act. Under Section 6, a 
common carrier may by special contract 
‘signed by the owner of the goods to he 
carried or by some person duly autho- 
rised.in that behalf by the owner limit 
his liability in respect of the same. Sec- 
tion 8 provides that notwithstanding any- 
thing hereinbefore contained, every 
common carrier shall be liable to the 
owner for loss or damage to any pro- 
perty delivered to such carrier to be 
carried when such loss or damage shall 
have arisen from the criminal act of the 
carrier or any of his servants or agents. 
It is accordingly clear that in cases of 
loss or damage arising from criminal 
acts of the carrier or his servants and 
agents, the liability of the carrier can- 


not be limited by any contract between 


the owner and the carrier. In the in- 
stant case, there is ro dispute that the 
suit goods were lost due to the criminal 
acts of the drivers of the two lorries 
who, in view of the unchallenged find- 
ings of the trial court that the defendant 
No. 1 was not a commission agent but 
was itself the carrier, must be deemed 
to be its agents or servants. According- 
ly the special contract under the con- 
signment note or otherwise limiting the 
liability of the carrier is of no assistance 
to the defendant No. 1 when the loss 
has arisen from the criminal acts of its 
agents or-servants. It must also be re- 
membered that the special contract by 
the consignment note pleaded by the 
defendant No. 1 was not admittedly 
signed by the company or its authorised 
agent as required under Section 6. 


- 24, Mr. Banerjee next contended 
that. as the notice of loss or non-delivery 
was not given by the company to the 
defendant No. 1 within twenty-one days 
as provided in the last clause of the con- 
signment note the defendant was not 
liable for the loss of the goods. This 
clause which absolves the carrier if no 
notice of loss or damage is given within 
the period of 21 days, cannot in view 
of the provisions of Section 8, be extend- 
ed to cover cases when ‘the loss or 
damage arises from the criminal acts of 
the carrier, his agents or servants. The 
clause which at its highest may prevail 
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in cases of loss or dámage for causes 
other than the criminal acts of the car- 
rier or his agents and servants, cannot, 
in our opinion, limit the liability of the 
carrier when loss arises precisely from 
tne criminal acts of such carrier or his 
agents and servants as otherwise it would 
ke contrary to the mandatory provisions 
cf Section 8 For the reasons noted 
above, the defendant No. 1 as common 
carrier cannot escape its liability, even 
iz the terms and conditions contained in 
exhibit A series governed the contract 
cf carriage of the suit goods, for loss 
arising from the non-delivery- of such 
ecods due to criminal acts of its ser- 
vants and agents. Under Section 9 again, 
the plaintiff in a suit against a common 
carrier for loss, damage or non-delivery 
cf goods entrusted to him for carriage, 
is not required to prove that suck loss, 
Camage or non-delivery is due to the 
negligence or criminal act of the carrier, 
his servants or agents: Accordingly in 
the circumstances, the defendants can- 
not avoid a decree for damages caused 
by loss of the suit goods in the said cir- 
cumstances. | 


25. - Mr. Banerjee has next con- 
tended that the provisions of S. 135-A 
are applicable to cases of marine insu- 
rance on the basis of definition of 
“marine insurance business” then pre- 
vailing. ‘Marine gavin business” 
has been defined in Section 2 (13-A) of 
the Insurance. Act, 1938 as including con- 
iracts of insurance of goods insured for 
any transit by land or water or both. 
The law relating to marine insurance 
business was codified by the Marine In- 
surance Act, 1963 (Act XI of 1963) which 
eame into force on August 1, 1963 when 


-the suit was pending before the trial 


eourt. In this Act in Section 3, “marine 
insurance” has been defined as a contract 
of marine insurance whereby the insurer 
andertakes to indemnify against marine 
-osses, i.e. losses incidental to marine . 
adventure. “Marine adventure” under 
Section 2, Cl. (d) as also “maritime 


‘parils” of Cl. (e) under the definitions 


are thus inseparable from perils: of the 
geas. Under Section 4 sub-section (1), 
“marine insurance” has been extended 
zo protect the assured against losses on 
-cnland waters or any land risk incidental 
z0 any sea voyage. Mr. Banerjee ac~ 
sordingly contended that marine insu- 
rance is thus always referable to sea 
voyage and incidental land risk and not 
to -any transit over land only. Sec. 91 
srovides, by way of savings clause, that 
rules of law, including the law merchant 
(i.e. the custom of merchants as settled 
5y judicial decisions Osborn) applying: to 
sontracts of marine insurance immedi- 
ately before the commencement of this 
Act, save in so far as they are inconsis- 
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tent with the express provisions of -this 
Act, shall continue to apply to contracts 
of marine insurance. By Section 92, 
amongst others, Section 135-A of the 
Transfer of Property Act was repealed 
and its sub-sections (1), (2) and (3) -being 
incorporated in Sections 52 (2), 79. (1) 
and (2) respectively while sub-sec. (4) 
was in effect incorporated in Section 90. 
. In view of the change in law, Mr. Baner- 
jee contended that urder Section 6 of 
the General Clauses Act after coming 
into force of the said Act marine insur- 
ance policy could not cover purely inland 
. risks of transit under its definition, and, 
under Section 91, rules of law and law 
merchant which are inconsistent with 
the express provisions of the Act had 
no application. Accordingly the provi- 
sions of S. 135-A of the Transfer of Pro- 
perty Act or corresponding sections in 
the said Act ceased to have application 
for purely inland transit including the 
one in suit. The cumulative effect of the 
coming into force of the Act is that there 
could be no subrogation by payment even 
of total loss, as Section 135-A and cor- 
responding sections in the Act applied 
to marine insurance as defined by it so 
that the insurer „was not competent to 
sue or continue the suit while the com- 
pany was already out of picture pocause 
of the payment. 


26. These contentions, apparently 
attractive, have, however, no legal. basis 
as pointed by Mr. Mitra who drew our 
attention to sub-section (2) of S. 4 of 
the Act and its Explanażion and also con- 
tended that the new Act could not affect 
pending action in: absence of express 
provision. In Section 4; sub-section (1), 
it is provided that a contract of marine 
insurance may, by its terms or usage 
of trade, be extended to protect the as- 
sured against losses on inland waters’ or 
on any land risk incidental to any sea 
voyage. Sub-section (2) provides that 
where “any adventure analogous to a 
marine adventure” is covered by a policy 
in the form of a marine policy, the pro- 
visions of the Act, only as by this sec- 
tion provided, shall apply thereto. The 
“Explanation” attached to this sub-sec- 
tion is to the following effect: 


*“Explanation— “An adventure ana- 
logous to a. marine adventure” includes 
an adventure where any ship, goods or 
moveable are exposed te perils incidental 
to local or inland transit.” 


It is obvious that such an adventure. by 
its terms includes cases where the goods 
or moveables are exposed to perils inci- 
dental to local or inland transit. This 
definition thus obviously covers the pre- 
sent case where the goods entrusted for 
transit and covered by the policy in the 
form of a marine policy“ were wholly 
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through inland routes and exposed to 
perils incidental to such transit.. Accord- 
ingly, the provisions of Section 135-A 
of the Transfer of Property Act as also 
the corresponding sectior:s of the said 
Act would, in our opinion, apply to cases 
of local or purely inland transit if cover- 
ed by ‘policy in the form of marine policy. 
The insurer in the present case thus 
would be entitled to a decree in the 
suit. 


27. - As to quantum of damages, it 
appears that no dispute was raised by the 
defendants. The schedule to the plaint 
sets out the calculation which is sup- 
ported by exhibits 3 and 3 (a). As to 
the value of the goods recovered and 
returned to the company a credit of 
about Rs. 10,000/- was given and no dis- 
pute appears to have been raised in res- 
pect thereof in the trial court or in the . 
memorandum of appeal or before us, 


28. As -all contentions raised on 
behalf of the appellants fail, this appeal 
is dismissed, parties bearing their own 
costs in this court in the circumstances. 


29. The plaintiff No. 1 has filed 
a cross-objection against the decree - 
under appeal awarding damages to the 
insurer only. The contention is that the 
trial court should have passed a joint 
decree in favour of the plaintiffs on the 
basis of its findings that the plaintiff 
No. 1 was a necessary party to the suit. 
Reliance was placed on the decision in 
Union of India v. Kalinga Textiles (P) 
Ltd.. AIR 1969 Bom 401 (407) in which 
it was held that the consignee under 
Ci. 15 of the letter of subrogation bound 
itself to land its name to every proceed- 
ing and even though payment was made 
to the consignee, its right to recover 
damages in the circumstances was not 
affected. In the plaint of the said suit, 
a recital was made that the court could 
pass a decree in favour either of the 
consignee or the insurer and the court 
on trial chose to pass the decree in favour 
of insurer in view of the payment. Ac- 
cordingly it was held that the plaint was 
properly filed and notice under Sec. 77 
of the. Railways Act by the consignee | 
was by the authorised person and on this 
notice the parties were in contest. The 
principle enunciated in the above case 
has no bearing on the present case. ~ 


30. We have seen by payment in 
full and final settlement by the insurer 
to the company the insurer became en- 
titled to the interest of the insured in 
goods insured and there was- subroga- 
tion of the insurer in place of the com-~ 
pany. It has been held in the Greaf 
American Insurance Co. Ltd.’s case,*S. A. 
No. 381 of 1959, -D/- 16-3-1970 (re~ 
ported in AIR 1971 Cal 491) referred to 
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above that on such subrogation, the in- 
surer in its own name is entitled to sue 
for the damages for loss in transit. In the 
present case the company was a neces- 
sary party when the suit was instituted, 
but in view of the payment and subroga- 
tion, and receipt by the company of the 
amount covered by the policy in full and 
final settlement it had no subsisting in- 
terest in the goods insured which passed 
on to the insurer and thus it was no 
dJonger entitled to the damages or any 
portion thereof as claimed in cross-ob- 
jection. There is thus no merit in the 
cross-objection which is accordingly dis- 
missed without any order as to costs. 


MURARI MOHAN DUTT, J.:— 
31. I agree. 


Order accordingly. 


AIR 1971 CALCUTTA 504 (V 58 C 113) 
SALIL KUMAR DATTA, J. 


Janaki Nath Roy, Narendra Nath 
Roy & Co. Ltd. (in liquidation), Appli- 


cant v. Sambhu Nath Mullick and others,. 


Respondents. 


Civil Revn. No. 3902(S) of 1969, D/- 
17-6-1971. 


(A) Civil P. C. (1908) (before am- 
endment of 1956), S. 35 (3) — Where the 
judgment does not provide for interest 
on costs it cannot be awarded in the 
decree and mere practice will not vali- 
date such award — Its incorporation in 
the printed form of the decree without 
striking out the appropriate words would 
be only a ministerial lapse. (1877-78) 
ILR 3 Eal 161 (PC), Dist; AIR 1970 SC 
2007, Ref. (Paras 8, 9, 10) 


(E) Civil P. C. (1908), S. 152 — An 
application to amend the decree to make 


it conform with the judgment though- 


made after a lapse of 15 years is main- 
tainable when there has.been no un- 
explanable or unreasonable delay and no 
interest of third party has intervened 


and there is no question of inequity. 
Case law discussed. (Para 11) 
. Cases Referred: . Chronological Paras 


(1970) AIR 1970 SC 2007 (V 57)= 
(1971) 1 SCJ 508, Gajanan V. © 
Brindaban 9 

(1937) 41 Cal WN 1330 = 65 Cal 
LJ 455, Monohar Chandra v. 

Kali Priya Roy 7 


(1932) AIR 1932 Cal 563 (V 19)= 

36 Cal WN 97, K. C. Mukherjee 

v. Ainaddin ` 7 
(1929) AIR 1929 Cal 676 (V 16)= 

33 Cal WN 958, Nagendra Nath 

v. Ambica Charan 7 
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A. L R. 


:1925) AIR 1925 All 187 (V 12)= 

ILR 47 All 44, Kishori Mohan 

v.. Chhagan Lal 7 
1924) AIR’ 1924 Cal 3895 (V 11) = -` 

28 Cal WN 873, Chandra Kumar 

v. Sudhansu 7 


` 11916) AIR 1916 All 393 (V 3) = 


35 Ind Cas 218, Kishorilal v. 

Badri Das 7 
(1892) "1892 AC 547 = 62 LJ PC ` 

24, Henry William Hatton v., 

Hugh Harries 7 
(1877-78) ILR 3 Cal 151 = 4 Ind 

App 137 (PC), Forəster v. Secy. 

of State for India in Council 


B. C. Banerjee and Gaganendra 
Narayan Deb, for Applicant; Chandra 
Narayan Mukherjee, for Respondents. 


ORDER:— This Rule was obtained 
by’ the successor-in-interest of Raja 
Janaki Nath Roy, Narendra Nath Roy & 
Co, (P) Ltd., the plaintiff-respondent in 
S. A. 638 of 1952. The appeal was heard 
and disposed of by a Division Bench of 
this Court consisting of Guha Roy and 
S. K. Sen, JJ. on 26-8-1955 whereby the 
appeal was allowed and the plaintiffs 
suit was dismissed and costs throughout 
were awarded to the defendants. It ap- 
pears that on 5-2-1958 the above com- 
pany went into liquidation and the op- 
posite parties. in this rule, the heirs and 
legal representatives of the defendant 
started execution for realisation of the 
decretal dues without mentioning that 
the said company was in liquidation. The 
proceeding culminated in S. M. A. 57 of 
1961 and it was ordered by this Court 
on 6-2-1963 that the executing Court 
would allow the amendment of the ex- 
ecution petition showing that the said 
company was in liquidation represented 
by its liquidators. It appears that 
an amendment was made as_ stated 
above and on 17-6-1963 the joint liqui- 
dators filed an objection under Sec. 47 
on the ground that the decree was not 
in conformity with the judgment and 
Misc. ‘Case No. 39 of 1963 was started 
thereon. The executing Court by an 
order dated 19-4-1969 held that the mis- 
take or error in the decree could be cor- 
rected only by the High Court which 
passed the decree. Pursuant to the same 
an application was filed in this Court 


‘on 16-9-1969 for modification and cor- 


rection of the decree in accordance with 
the judgment in the connected second 
appeal deleting the provision of interest 
on decretal costs anc on the said applica- 
tion the present Rule was issued on 
20-11-1969. The Rule has been opposed 
by the opposite parties who filed an affi- 
davit-in-opposition in support. It was 
stated that the decree was in conformity 
with the judgment as also with the pro- 
visions of the Civil P. C. and the then 
extant Appellate Side Rules. It was 
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further contended that the applicetion 
was not maintainable and was filed after 
a lapse of 15 years which showed that 
the petitioners were guilty of gross and 
inexcusable delay and, accordingly in any 


‘event, were not entitled to any relief. . 


2: Before proceeding further it 
will be convenient to look into the jadg- 
ment and decree of tke connected se- 


cond appeal. The material provisions in 
the judgment dated 26-8-1955 are as 
follows: 


“The appeal is therefore allowed 
with costs throughout and the decre2 of 
the learned Additional District Judg= is 


set aside. The suit will stand dismissed 
with costs.” 

The decree as drawn up provides as 
follows: 


“Tt is ordered and decreed that the 
decree of the lower appellate Court be 
and the same is hereby set aside, -hat 
of the Court of the first instance resor- 
ed and the plaintiff’s suit dismissed. And 
it is further. ordered and decreed “hat 
the plaintiff-respondent do pay to the 
defendant-appellant the sum of Rupees 


' 428-2-0 annas only (as per details on 


foot) being the amount cf costs incurred 
by the latter in this Court with intecest 
thereon at the rate of six per cent. per 
annum from this date until realisat-on. 
And it is further ordered and decreed 
that the said plaintiff do pay to the said 
defendant the costs incurred by the latter 


in the lower Courts with interest ther2zon 
at the rate aforesaid from the date of 
the decrees of the said lower Cotrts 
until realisation.” 

3. This decree was signed by zhe 
Hon’ble Judges on 7-9-1955. The decree 
was drawn in the customary prind 
form wherein in the portion for ccsts 
the blanks in the form were filled up 
inserting appropriate words which are 
underlined in the above extract quoted. 

4, I shall now consider the rede- 
vant provisions of law. Section 35 (3) 
of the Code of Civil Procedure which 
governs the present proceedings provides 
as follows: i 


“The Court may give interest on 
costs at any rate not exceeding six rer 
cent. per annum, and such interest shall 
be added to the costs and shall be re- 
coverable as such.” l 
This clause was omitted by the Code of 
Civil Procedure (Amendment) Act, 1956 
which ‘came into force on 2-12-1956. Tne 
next provision for consideration is of 
Order 20, Rule 6 of the Code of Civil 
Procedure which provides as follows: 
Order 20, Rule 6. 

“Contents of the decree: (1) The 
decree shall agree with the judgment 
and shall specify clearly the 


-the decision 
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relief granted or other determination of 
the suit. 


(2) The decree shali state the amount 
of costs incurred in the suit, and by 
whom’ or out of what property and in 
we proportions such costs are to be 
paid.” 


Section 152 provides as follows: 

“Amendment ‘of the judgments, 
decrees or orders—Clerical or arithmeti- 
cal mistakes in judgments, decrees or 
orders or errors arising therein from any 
accidental slip or omission may at any 
time be corrected by the court 2ither 
of its own motion or on the application 
of any of the parties.” 


5. Mr. Bankim Chandra Eaner- 
jee, the learned Advocate for the peti- 
tioner, has contended thet the cevree 
providing for interest on costs was not 
in accordance with the judgment which 
did not provide for any interest on costs 
and accordingly the court has jurisdic- 
tion and duty to correct it suo motu, 
when the attention of the Court was 
drawn to it. It was contended by Mr. 
Chandra Nath Mukherjee, the learned 
Advocate for the opposite parties, that 
the decree was in conformity with the 
judgment. Further in view of Rules 61 
to 63 of Part II of Chapter V of the 
Appellate Side Rules the dezree must be 
deemed to have been signed by follow- 
ing the procedure laid down therein and 
it was not open to the parties to turn 
round and contend that the decree was 
not in accordance with the judgment. 
Further it was the -practice with the 
High Court always to award interest on 
costs and in any event it would be in- 
equitable to allow amendment of the 
decree after a lapse of 15 years in ab- 
sence of any reasonable explanatior. 


6. I shall now consider the cases 
which have been cited by the learned 
advocates of the parties in support of 
their respective contentions. Mr. Baner- 
jee has placed reliance on the decision 
in Forester v. Secy. of Stace for India 
in Council reported in (1877-78) ILR 3 
Cal 161 (169) (PC) in which the opinion 
of the Chief Court of the Punjab .in its 
conclusion that “where the order in Coun-’ 
cil is silent as to interest upon the costs 
decreed, the Judge of the Indian Court 
which has to execute the decree has no 
power to direct payment of these costs 
with interest” was upheld as correct. 
This decision does not apply to the facts 
of the present case, as, aS we have szen, 
in the present case the decree itself in- 
corporates rightly or wronzly interest 
and that decree was signed by the Judges 
who delivered the judgment. 

7. Mr. Banerjee next relied on 


in Chandra Kumar v. 
Sudhansu reported in 28 Cal WN 873 
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(875)=(AIR 1924 Cal 895 (897)) in which 
it was observed that it was obligatory 
for the Court when a mistake is dis- 
covered to correct a decree for making 
it in accordance with the judgment and 
the amendment would be refused when 
it offends against the principle of equity, 
as when the interest of a third party 
was jeopardised. In this case reference 
was made to the. decision in Henry 
William Hatton v. Hugh Harries, (1892) 
AC 547 (558) in which an amendment 
‘was allowed 40 years after the passing 
‘of the decree. In Nagendra Nath v. 
Ambica Charan, reported., in AIR 1929 
Cal 676 (679) it was observed by Rankin, 
C. J. that the Court should refuse to en- 
tertain an application for amendment of 
a. decree after 18 mecnths unless there 
is sufficient cause justifying the delay. 
In K. C. Mukherjee y. Ainaddin reported 
im 36 Cal WN 97 = (AIR 1932 Cal 563) 
Suhrawardy, J. was of opinion that it is 
the duty of the Court to bring the 
decree in conformity with the judgment 
and unless it is inequitable to do, the 
Court must amend the decree and mere 
delay cannot defeat a statutory require- 
ment with approval. The case of Kishori 
Mohan v. Chhagan Lal reported in ILR 
47 All 44 = (ATR 1925 All 187) was re- 
ferred to in which it was held that where 
the amount decreed was incorrect but 
the decretal dues were paid off, the 
chapter was closed and an application 
for amendment thereafter could not be 
entertained as by satisfaction there was 
no decree in existence. In the case of 
K. C. Mukherjee, 36. Cal WN 97 = (ATR 
1932 Cal 563) cited above, Graham, J. 
held a different view holding that if 
there was inexcusable delay for amend- 
ment. it was always discretionary on the 
part of the Court to allow amendment 
in the facts of a particular case and 
there was the possibility of the interest 
of a third party intervening. The case 
was referred to C. C. Ghose. J. who ob- 
served that as far as the law was con- 
cerned there was nothing in the judg- 
ment of Suhrawardy, J. with which he 
was not in agreement but in the fact of 
_ the case it was observed that no suff- 
cient explanation for the delay was made 
out for allowing the application for am- 
endment. Mr. Mukherjee also referred 
to the decision in Kisorilal v. Badri Das 
ees in 35 Ind Cas 218 = (AIR 191€ 
AN 303) where it was held that actual 
amount of costs was not determined at 
the time of judgment but subequently or. 
assessment and inserting costs for the 
first time in the decree was within juris- 
diction particularly when the decree was 
signed after the pleaders of the appli- 
cants had gone through the same and 
raised no objection. The last case cited 
is the decision in Monohar Chandra v. 


‘and I have 
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Kali Priya Roy, reported in (1937) 41 Cal 
WN 1330 in which B. K. Mukherjea, J, 
(as-he then was) speaking for the Divi- 
sion Bench held that there is no time 
limit prescribed by law within which an 
application for amendment has to be 
made.: It was further observed that 
when there were undue laches on the 
part of the petitioners or the interest 
of third parties had intervened, the Court 
should be reluctant in allowing amend- 
ments of this description. In this case 
the amendments ky two -applications 
made beyond three years, related to the 
correction of the name of one of the 
decree-holders and also insertion of the 
list of properties in the final mortgage 
decree and the orders of the Subordinate 
Judge allowing amendment were upheid. 


8. Coming to the facts of our 
case, I must say that I am unable to ac- 
cept Mr. Mukherjee’s contention that the 
decree was in conformity with the judg- 
ment. Under Section 35 (3), the Court 
may allow interest on costs not exceed- 
ing six per cent. per annum and it is 
thus obvious that not only the judg- 
ment has to provice interest on costs 
but it has also to provide rate of such 
interest. There is no provision at all, 
as pointed out by Mr. Banerjee, in the 
instant judgment about the interest on 
cost which would clearly indicate that 
the Court did not intend to award any 
interest on costs: 


a The next contention. of Mr. 
Mukherjee is that there was the practice 
in this Court at the time to incorporate 
interest on costs in the decree as will 
appear from the printed form of. the 
decrees which invariably follow judg- 
ment passed at about the period when 
the: present judgment was passed even 
though no mention about interest on 
costs was made in the judgment. I have 
examined for my Satisfaction three 
decrees of the relevant period in second 
appeals with which we are concerned 
found that the statement 
made by Mr. Mukherjee, that even 
though the:-judgment did not contain 
any provision for interest on costs, in- 
terest was awarded in the decree. that 
was subsequently drawn up, is correct. 
But even if practice was invariably 
followed in this Court, it cannot be said 
that such practice, in absence of any 
statutory provision as basis of such prac- 
tice, will have the sanctity of law and 
this is not a case of stare decisis the 
sanctity whereof was again reiterated in 
Gajanan v. Brindaban reported in AIR 
1970 SC 2007. Incorporation of interest 
on costs accordingly cannot be awarded 
for the first time in the decree when 
there is no provision therefor in the 
judgment itself and mere practice will 


bi 


a 


1971 


not validate such. award of interest on 
costs in the decree ‘though the connected 
judgment does not provide for such 
interest. 


10. 
there is nothing 
decree before the signature of the Judges 
was seen by the parties’ lawyers as the 
decree bears no signature of any lawyer 
The provision of ‘the Appellate Side 
Rules referred to above which provides 
that the decree is to be drawn up by 
office and then notices are to be issued 
to the advocate of the respective parties 
who will peruse the decree and either 
sign it or state his objection and if no 
objection be filed, the cecree is to be 


As to Appellate Side Rules 


-put up for signature of the Court, was 
‘not followed in the present case. Even 


so it is really a ministerial lapse in not 
striking out the appropriate words in the 
printed form of the decree and in in- 
corporating something which was not in 
the judgment itself. 


11. The most formidable objec- 
tion that has been raised by Mr. Mukher- 
jee is that there is undue delay in mak- 
ing the application and it would be in- 
equitable to allow such amendment at 
this stage. Mr. Banerjee.on the other hand 
states that there is sufficient ground for 
delay in making the application and there 
would be no inequity if the application 
is allowed. It will appear that though 
the decree was passed and signed in 
1955, the execution proceeding started in 
1958. On 5-2-1958 the judgment-debtor 
company went into liquidation and the 
execution proceeding filed in 1958 was 
objected to by the liquidators which 
culminated in a second miscellaneous 
appeal being No. 57 of 1961. That was 
disposed of on 6-2-1963 directing the ex- 
ecuting Court to allow amendment des- 
cribing the company as being in liquida- 
tion. It appears that again on June 17, 
1963 objection was taken by the said 
liquidators that the decree was not in 
conformity with the judgment in so far 
as interest on costs concerned and the 
miscellaneous case started thereon was 
disposed of on 19-4-1969 with the ob- 
servation, as already stated, that the 
judgment being of the High Court, the 
said Court should be moved for making 
correction if any. Further it was also 


~ to be remembered that the present peti- 


tioners, the liquidators, ‘were not the 
original judgment debtors. There is also 
no question of any inequity on the mate- 


rials on record as the opposite parties | 


themselves put the decree in execution 
and no interest of any third party has 
intervened. In these circumstances, even 
though by all these processes there has 
been.Japse of 15 years, the delay is not 
really of the said period and also it can- 
not be said that there has been an un- 
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explainable or unreasonable delay in the 
matter for making the application for 
amendment of the decree taking into ac- 
count the various proceedings referred 
to above. 

_ 12, For all these reasons I allow 
this application and make this Rule ab- 
solute. I direct that the decree in second 
appeal No. 638 of 1952 passed on 26-8- 
1955 and signed on 7-9-1955 be, correct- 
ed by deleting therefrom the provision 
for interest on costs of this Court as 
also of the courts below incurred by the 
defendant-respondent. There will b2 no 
order for costs in this Rule. 


13. . Mr. Mukherjee, the learned 
Advocate for the opposite parties trays 
leave to appeal under Cl. 15 of the 
Letters Patent which is being opposed 
on behalf of the plaintiff-petitioner. Let 
this matter come up for orders on 
Wednesday following. 

Application allowed. 


AIR 1971 CALCUTTA 507 (Y 58°C 114) 


S. C. GHOSE, J. 


Mahua, Plaintiff v. Union of India 
and another, Defendants. 

Suit No. 27 of 1970, D/- 29-9-1970. 

(A) Citizenship Act (1955), S. 9 (2) 
— Determination of citizenship — It can 
be. done only by Central Goyernment 
High Court does not have that power — 
(X-Ref:—Citizenship Rules (1956), R.. 30). 
AIR 1958 All 165 & AIR 1953 Andh Pra 
761, Followed. i (Para 11) 

(B) Civil P. C. (1908), O. 6. R. 4 — 
Particulars to be given in pleadings — 
Suit for injunction restraining authorities 
from treating plaintiff as foreigner and 
taking proceedings against him—Allega- 
tion in plaint that he executed the ap- 


plication under Foreigners Act and other - . 


connected documents under coercion tan 
be ignored if the plaint does not disclose 
supporting particulars. AIR 1951 SC 280, 
Followed. (Para 9) 
(C) Civil P. C. (1908), O. 39, R. 2 — 
Temporary injunction — Plaintiff seek- 
ing injunction against Government from 
proceeding against him under Foreigners 
Act will be disentitled to that relief if 
he suppresses in the application for in- 
junction the fact of his having made an 
application under S. 5, Citizenship Act 
and of his having secured passport of an- 
other country — (X-Ref:— Citizenship 
Act (1955), S. 5). . (Para 9) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1623 (V 52)= 
(1965) 2 SCR 884, Md. Ayub. 
Khan v. Commr. -of Police, 
Madras 7 
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(1958) AIR 1958 All 165 (V 45), | 
Abdul Rahman v. State LL 
(1958) AIR 1958: Andh Pra 761 >- 
(V 45), Mohammad Ghouse 
Mohiuddin v. State of Andhra l 
Pradesh E À i 
(1951) AIR 1951 SC 280 (V 38)= . 
1951 SCR 548, Bishundeo v. 7 
Seogeni Rai 9 
_ORDER:— This is an application for 
an injunction restraining the respondents 
from instituting any proceeding, taking 
any action or passing any order against 
the petitioner under the Foreigners Act, 
1946, until the disposal of the suit. 


2. -The suit is for a declaration 
shat the plaintiff is a citizen of India, 
permanent injunction restraining the 
defendants, their servants and agents 
from treating the plaintiff as a foreigner 
and costs. 


3. The facts leading to the pre- 
sent application are that the petitioner’s 
parents came to India in 1910, to per- 
manently settle in India. di 
the petitioner the original domicile of 
the petitioners parents were Chinese. 
The petitioner owas born in 1928 in 
India. In 1946 when the petitioner be~ 
came 18 years of age father’s domicile 
was Indian and thus the petitioner be- 
came an Indian citizen with the coming 
into the operation of the Constitution of 
India on. the 26th January, 1950. The 
petitioner became an Indian citizen under 
ae 5 (a) and (c) of the Constitution of 
ndia. z 


4, The petitioner’s case is that the 
petitioner’s parents by long residence in 
India acquired Indian citizenship. The 
said citizenship was never terminated. 
In any event the petitioner continued 
to be Indian citizen. -The petitioner’s 
father settled down at Hasimara in 
North Bengal in the district of Jalpai- 
guri and started business under the 
name and style of Macha Brothers. In 
or about 1953 the said business of his 
father was converted into a partner- 
ship. The father and his four sons 
including the petitioner were partners 
of the said business. The petitioner was 
arrested in Jalpaiguri in January, 1963, 
and was sent to the Central Internment 
camp at Deoli, Rajasthan with his wife 
and two children and was kept confined 
there for about five years. In or about 
June 30, 1967, the petitioner was 
brought to Kamarhatty special Jail anc 
was kept confined there until January 
10, 1968. According to the petitioner. 
from the said special jail, on or about 
January 31, 1968, the petitioner together 
with other detenues were brought to 
the office of the Deputy Commissioner, 
Security Control, 237, Lower Circular 
Road, Calcutta, where the petitioner was 
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coerced to sign certain documents. The 
petitioner signed the said papers under 
protest while he was being held in 
Police custody with a view to obtain 
his release. The said papers were sub- 
sequently discovered to be application 
form under the Foreigners Act, 1946. ' 


5. Thereupon, the petitioner was 
registered as a foreigner and given a 
certificate under the Foreigners Act. 
The said certificate bears No. 23375/ch 
dated ist February, 1968. Prior to his 
release the petitioner was coerced to 
sign certain papers also at Hasimara. 
After his release the petitioner was 
served with an order to leave India 
within 60 days. The said time for leav- 
ing India was 


extended until December 28. 1969. 
The petitioner states that the said regis- 
tration as a foreigner is illegal and the 
petitioner continues to be an Indian citi- 
zen. In the affidavit-in-opposite filed on 
behalf of the State of West Bengal, it is 
denied that the parents of the petitioner 
were domiciled in India or that the peti- 
tioner was domiciled in India when the 
Constitution’ of India came into - force. 
Both the father and the mother of the 
petitioner were Chinese nationals. The 
father held a Chinese passport bearing 
No. I-005783 dated 19th August, 1952. 
The father held a registration certi- 
ficate as a Chinese national. The 
petitioners mother held identity certi- 
ficate No. A/O2411 dated ‘7th Otto- 
ber, 1960, issued by the Chinese Consul 
General in Calcutta and also district re- 
gistration certificate No. 9218/JPG as a 
Chinese national. Petitioner’s father last 
entered India on 4-4-1959 and his mother 


last entered India 18-3-1961. The par- 
ents of the petitioner subsequently 


migrated to Bhutan. 


6. The allegation that the peti- 
tioner signed the document mentioned in 
the petition because of coercion or 
duress has been denied. It is stated that 
the petitioner approached the Regional 
Registration Officer Calcutta and stated 
that he intended to stay-in Calcutta and 
desired registration as a foreigner of 
Chinese nationality. The petitioner was 
so registered as a foreigner of Chinese 
nationality on 1-2-1968. The petitioner 
also applied for registration as an Indian 
citizen to the Government of India. The 
said application owas rejected by the 
Government of India. - 


Te It is contended by Mr. Dutt 
that notwithstanding rejection of the 
said application for being registered as 
an Indian citizen the petitioner continues 
to be an Indian citizen. The petitioner 
was born as an Indian citizen and was 
an Indian citizen at the commencement 


extended from time- 
to time and was for the last time ` 


yi 
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of the Constitution of India and continues 
to be an Indian citizen. The Indiam citi- 
zenship of the petitioner was never ter- 
minated. The fact that the father >f the 
petitioner obtained a Chinese passport in 
1952 could not affect the Indian citizen- 


ship of the petitioner. Mr. Dutt cited the` 


case of Md. Ayub Khan v. Commr. of 
Police, Madras, AIR 1965 SC 1623 where- 
in it was held that mere obtaining a 
foreign passport cannct be regard2d as 
conclusive proof of voluntary acquésition 
of foreign citizenship. 


8. Section 9 (2) of the .Citizenship 
Act and Rule 30 (2) of the Rules framed 
thereunder lay down that such enquiry 
as to whether the petitioner had acquir- 
ed Chinese citizenship can be made only 
by the Central Government. 


9. Tt is true that obtainirg of 
passport is not conclusive evidence of 
acquisition of citizenship. In the irstant 
ease all the aforesaid documents irclud~ 
ing the application made by the appli- 
cant for being registered as an Indian 
Citizen go to show that the app-icant 
chose voluntarily to change his citizen~ 
ship and acquired the Chinese citizen~ 
ship and became a Chinese national The 
aforesaid documents have been sought to 
‘be impeached by the applicant in this 
application on the ground that the ap- 
plicant was compelled to execute the said 
documents due to coercion, but no parti- 
cular of any alleged coercion has been 
stated and as such I am unable to take 
any notice of the said allegation of 
coercion (See Bishun Deo’s case reported 
in (AIR 1951 SC 280). The suppression 
of the fact of obtaining Chinese passport 
in the- petition itself as well as o his 
application for registration as an Indian 
Citizen under Section 5 of the Cit-zen- 
ship Act, in my opinion do not entitle 
the applicant for equitable relief o? in- 
junction claimed in the instant aprlica- 
tion. Section 9 of the Citizenship Acf 
provides as follows:— 


“9. Termination of citizenshkip—— 
(1) Any citizen of India who by naturali- 
sation, registration or otherwise vclun- 
tarily acquires, or has at any time be- 
tween the 26th January, 1950, and the 
commencement of this Act voluntarily 
acquired, the citizenship of ancther 
country shall, upon such acquisitior or, 
as the case may be, such commencement, 
cease to be a citizen of India. Provided 
that nothing in this sub-section shall 
apply to a citizen of India who dtring 
any war in which India may be enzag-~ 
ed, voluntarily acquires the citizership 
of another country until the Ceatral 
Government otherwise directs. 


(2) If any question arises as to whe- 


ther, when or how any person has 


Mohua v. Union cf India (S. C. Ghose J.) 


[Prs. 7-13] Cal. 509 


acquired the citizenship of another coun- 
try, it shall be deterrined by such 
authority in such manner and having 
regard to such rules of evidence as may 
be prescribed in this benalf.” 


«10. It has been held that person 
whose citizenship has ceased to exist can 
claim no fundamental right. In any 
event under sub-section (2) of the said 
section it is for the Central Government 
to appoint an authority to decidə as to 
whether the applicant has acquired the 
citizenship of.any other country. Rule 30 
of the Rules framed under thé Act nro- 
vides as follows:— 


“30. Authority to determine acquisi- 
tion of Citizenship of another country— 
(1) If any question arises as to whether, 
when or how any person’ has azquired 
the citizenship of another country, the 
Authority to determine ‘such question 
shall, for the purposes of Section 9 (2) 
be the Central Government. 


(2) The Central Government shall in 
determining any such question have due 
regard to the rules of evidence specified 
in Sch. Il.” 


OLH Therefore, it is for the autho- 
rity as contemplated in sub-section (2) of 
S. 9 of the Citizenship Act-to determine 
the question as to whether the applicant 
is an Indian National. This covrt has 
no power to so decide (see AIR 1958 All 
165 at p. 166). In the irstant case the 
order of expulsion was passed against 
the applicant on the basis of admitted 
documents. No prima facie evidence to 
challenge the validity of the said docu- 
ments has been placed before me, either 
in the petition or in the affidavit in 
reply. The said admitted documents in- 
cluding the said passport and Visa ob- 
tained by the applicant show that he 
had acquired foreign nationality. In any 
event the only authority before whom 
he could contest the question as to 
whether he has lost his Indian Nationa- 
lity or not is the Central Government 
under Rule 30 framed under the Act 
(AIR 1958 Andh Pra 761 et p. 762). The 
oe question cannot be decided Ly this 
ourt. 


12. For all the aforesaid reasons 
I am of the view that the applicant has 
failed to make out the case for the relief 
claimed in the instant application. 


13. This 


_ . application, therefore, 
must fail and is i 


sed with costs. 
Petition dismissed. 


- movable 
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AIR 1971 CALCUTTA 510 (V 58 C 115) 
. ARUN K. MUKHERJEA AND 
SABYASACHI MUKHARJI, JJ. 


Paresh Chandra Dey, Appellant v. 
The- Regional Transport Authority, 
Calcutta and another, Respondents. 

A. F. O. O. No. 595 of 1969, D/- 
3-8-1970 from judgment and order of 
S. C. Ghosh, J. in Civil Rule Case No. 
5522(W) of 1968, D/- 7-3-1969. 


Motor Vehicles Act (1939), S. 61 — 
Transfer of permit on death of holder 
— Where on the death of the permit 
holder, the Administrator-pendente-lite 
of his estate, wrote a letter to R. T. A. 
within 3 months of the death of the 
holder, for transfer of ownership of the 
vehicle in his name and later on applied 
for renewal of the permit, the letter 
could be construed as an application for 
transfer of permit and it being within 
the prescribed time, the transfer of per- 
mit could not be refused. AIR 1969 Mad 
55 & AIR 1970 SC 759, Disting. 

(Para 6) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 759 (V 57= 
(1969) 2 SCR 507, Dhani Devi v. 
Sant Bihari Sharma 5 
(1969) ATR 1969 Mad 55 (V 56)= 
(1969) 2 Mad LJ 251, Sahib 
Transport Service v. K. Balasu- 
bramaniam 5 


_Benode . Behari Giri, for Appellant; 
Sushil Kumar Banerjee, for Respondents. 

SABYASACHI MUKHARJI, J.: This 
is an appeal from the. judgment and 
crder passed by S. C. Ghose, J., dated 
7th March, 1969 in Civil Rule Case 
No. 5522(W) of 1968. It appears that one 
Sailesh Nath Bishi, since deceased, was 
the owner of a Taxi Cab bearing regis- 
tration No. WBT-1386. The said deceas- 
ed had a permit issued to him by the ap- 
propriate Transport Authority. On the 
Tth January, 1962 the said Sailesh Nath 
Bishi died leaving all movable and im- 
_ properties in favour of one 
Paresh Chandra Dey including the Taxi 
Cab No. WBT-1386. On the 24th Janu- 
ary, 1962 Paresh Chandra Dey applied 


for probate of the said Wil. On 
the 6th of February, 1962, Paresh 
Chandra Dey wrote a letter to ‘the 


Secretary, Regional Transport Autho- 
rity, Calcutta. The said letter has been 
set out in the affidavit in opposition of 
Debdas Chakravarti, filed on behalf of 
the Regional Transport Authority and it 
appears at page 55 of the Paper Book. 
In the said letter after setting out the 
fact of the death of Sailesh Nath Bishi 
and about the Will, Paresh Chandra Dey 
had stated that he had applied for the 
probate of the Will before the District 
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Judge, Alipore. Thereafter the. said 
letter concluded, “I was also nominated 
by the deceased and the ownership may 
kindly be trarsferred in my name.” On 
the 3rd of April 1962 Paresh Chandra 
Dey was appointed Administrator Pend- 


‘ente lite, of the estate and effects of the 


d2ceased. On the 26th of April, 1962 the 
said Paresh Chandra Dey, hereinafter, 
referred to as the petitioner, informed 
the Regional Transport Authority about 
the said appointment. It appears that 
on the 29th of January, 1963 an applica- — 
tion pursuant to the leave of the probate 
Court was made for replacement of the 
Taxi cab and on the 29th of January, 
1263: the Regional Trénsport Authority 
granted the application for replacement 
cf the Taxi and a new Fiat Car was pur- 
chased by the petitioner for Rs. 13,928/-. 
On the 24th of May, 1963 the Regional 
Transport Authority renewed the per- 
mit in the name of the petitioner as Ad- 
rinistrator pendente lite to the ‘estate 
end effects of the deceased Sailesh Nath 
Bishi. The said permit was due to ex- 
pire on the 24th of May, 1968. On the 
llth September, 1964 the petitioner ob- 
tdined probate of the aforesaid Will. On 
the 4th of May, 1967 the retitioner 
moved this Court under Art. 226 of the 
Constitution and obtained a Rule being 
Civil Rule No. 816(W) of 1967. There’ 
was an interim order of injunction issued 
by the- learned Judge. On the 29th 
March, 1968, the petitioner applied for 
renewal of permit.. On the 7th of May, 
“968 the petitioner was informed by the 
secretary of the Regional Transport 
Authority that the application’ for rene- 
wal of permit has been rejected in view 
of the fact that the said application was 
not made by the permit holder Sailesh 
Nath Bishi. Being aggrieved by the said 
order the petitioner again moved this 
Sourt under Art. 226 of the Constitution 
and Civil Rule No. 5522 (w) of 1968 was 
issued and interim order of injunction 
was also granted by the learned Judge. 
Dn the 26th July, 1968 the Regional 
Transport Authority made an aepplica- 
tion for vacating: the interim order of 
injunction. Thereupon S. C. Ghose, J. on: 
4th of September, 1968 made the follow 
ing order:— 


The petitioner in the 
Rule is directed to apply for transfer of 
the permit in his name to the R. T, A. 
and the R. T. A. will consider and do 
the needful. The interim order already 
granted is vacated, but this will not pre- 
judice the petitioner in applying for the 
transfer of the permit and in getting the 
same transferred in his name by making 
an appropriate application. Such an ap- 


‘plication is directed to be made within 


one month from the čate and the RTA. | 
is directed to consider the same within ` 


1971 


P. C. Dey v. R. T. A., Calcutta (S. Mukharii J.) 


[Prs. 1-5] Cal. 511 
31-10-1968. In the meantime no effect Judge has accordingly dismissed zhe ap- 
will be given to the resolution dated plication. 


20-4-1968 till 31-10-1968. The applica- 
tion dated 31-7- 1967 is disposed >f as 
above 


2.° Pursuant to the aforesaid {Jirec- 
tion mentioned in the aforesaid order, 
the petitioner applied for transfer of 
permit ‘on the 23rd of September, 1968. 
On the llth of October, 1968 the peti- 
tioner was informed by the Secratary, 
Regional Transport Authority that the 
application for permit has been re7ected 
by the Regional Transvort Authoricy on 
the 9th of October, 19€8 because tha ap- 
plication. had not been filed as enjoined 
by the relevant statutory provision with- 
in 90 days of the death of the permit- 
holder and as the same had not been 
signed jointly by the transferor ani the 
transferee. Civil Rules No.. 816(w) of 


Seats sees eateseee tease 


1967 and 5522(w) of 1968 both came up ' 


for hearing before S. C, Ghose, J., who 

by a judgment, delivered on the Tih of 

o 1968 discharged. both the said 
ules, 


3. Being aggrieved by the order 
and judgment made in Civil Rule No. 
5522(w) of 1968 the petitioner preferred 
this appeal before this Court. The 
learned Judge has referred to Sectien 61 
of the Motor Vehicles Act, 1939, which 
provides as follows:— 


eais 61. Transfer of permit on 
Death of Holder— (1) Where the holder 
of a permit dies, the person succesding 
to the possession of the vehicles covered 
by the permit may, for a period of shree 
months, use the permit as if it had been 
granted to himself: 


Provided that such person has with- 
in thirty days of the death of the hclder, 
informed the Transport Authority which 
granted the permit of the death oi the 
holder and of his own intention tc use 
the permit. Provided further thet no 
permit shall be so used after the dae on 
which it would have ceased to be effec- 
tive without renewal in the hands o? the 
deceased holder. 


(2) The transport Authority mar, on 
application made to it within Three 
months of the death of the holder of a 
permit transfer the permit to the person 
succeeding to the pessession of the 
vehicles Sova by the permit ..... siok 


The learned Judge has held that in as 
much as the application was made long 
after the expiry of period of fhree 
months as stipulated in Section 61, and 
as such the ground on which the Regio- 
nal Transport 
refused to consider the application, can- 
not be said to be erroneous. The learnéd 


Authority, Calcutta has 


A, It appears to us that in this © 
case both the petitioner and the Regional 
Transport Authority heve committed 
mistakes. The Regional Transport Autho- 
rity renewed the permit in the name of 
Sailesh Nath Bishi for the period of five 
years. The Regional Transport Autho- 
rity now takes the stand that that was 
done wrongly and contrary to the statu- 
tory provision. The petitioner also did 
not surrender the vehicle after three 
months of the death of Sailesh Nath 
Bishi. It is true that the applica- 
tion under Section 61 for transfer of 
the permit on the death of the permit- 
holder has to be made within three 
months and if we treat the application 
that was made on the 23rd of Septem- 
ber, 1968 pursuant to the order of this 
Court, obviously that was long after 
three months after the death of Sailesh 
Nath Bishi. . However it appears to us 
that the letter dated 6th of February, 
1962 can be construed as an application 
for transfer of permit. Tte letter, it has 
to be remembered, was written to the 
Regional Transport Authority. The Re- 
gional Transport Authority cannot trans- 
fer the ownership.of the vehicle The 
Regional Transport Authority was con- 
cerned with the ownership cf .. the 
permit. Therefore, when the petitioner 
prayed that “the ownership may kindly 
be transferred”, he was referring to the 
ownership of the permit and obviously 
not to the ownership of the vehicle. This 


. letter was obviously written within the 


period of three months of the death of 
Sailesh Nath Bishi. It has also to be 
remembered that perhaps because of the 
fact that the permit in the name of the 
petitioner as the Administrator Perdente- 
lite to the estate and effects of Sailesh 
Nath Bishi, had been granted for the 
period of five years, which the Regional 
Transport Authority now says was done 
wrongly, the petitioner did not surrender 
the old permit after the period of three 
months from the death of Sailesk Nath 


Bishi and continued to use the vehicle 


on the basis of the said permit granted 
to him as Administrator-Pendente-lite. 


5. Our attention was drawn to a 
Bench Decision of Madras High Court 
in the case of Sahib Transport Service 
v. Balasubramaniam, AIR 1969 Mad 55. 
There the question however with which 
the Court was concerned was entirely 
different. It was held in that decision 
that if during pendency of an application 
for renewal of permit, a temporary per- 


_mit is granted and even if the applicant 


dies after the date of expiry of original 
permit, heir of deceased succeeding to 
the possession of the vehicle covered by 
the permit can continue renewal proceed- 
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ing. and get permit transferred to him. 
The Court further observed that Sec- 
- tian 61 of the Motor Vehicles Act, may be 


in a restricted manner, recognised the 
heritable character: of a permit, the 


beneficial interest which the person suc- 
ceeding to the possession of the vehicles 
has in the permit.. In view however of 
the fact that the nature of the question 
involved was different it is not necessary 
for us to examine the said decision in 
detail. Reliance was also placed on the 
dezision of the Supreme Court in the 
ease of Mst. Dhani Devi v. Sant Bihari 
Sharma, AIR 1970 SC 759. There also 
the Supreme Court held that in the case 
of death of the applicant before the final 
Gisposal of his application for the grant 
of a permit in respect of his vehicles the 
Regional Transport Authority has power 
to substitute: the person succeeding” to 


the possession of the vehicles in place. 


cf the deceased applicant and to allow 
the successor to prosecute the applica- 
ticn. Bachawat, J. at p. 761 of the re- 
port delivering the judgment further ob- 
served that as the relief sought for in 
the application was dependent upon and 
related to the possession of the vehicles, 
the application was capable of being re- 
vived at the instance of the person suc- 
ceeding to the possession of the vehicles. 
Here again, the question with which the 
Supreme Court was concerned is not the 
question with which we are concerned. 


6. In the view however, we have 
taken of the letter written by the peti- 
tioner to the Secretary Regional Trans- 
pert Authority on the 6th of February, 
1962, the resolution of the Regional 
Transport Authority, rejecting the prayer 
of transfer, dated .9th of October, i968 
cannot be sustained. The said resolution 
is accordingly quashed. In the above 
view of the matter this appeal must be 
allowed. The judgment and the order 
of S. C. Ghose, J.. in Civil Rule 
No. 5522(w) of 1968 are set aside. The 
resolution of the Regional Transport 
Authority dated 9th of October. 1968 is 
hereby quashed. Let a writ in the 
nature of Certiorari issue accordingly. 
There will also be a writ in the nature of 
Mandamaus restraining the respond- 
ents from giving effect to the said 
resolution. The respondents are fur- 
ther directed by a Writ in the nature 
of Mandamus to consider the petitioner’s 
application for transfer of the permit in 
the petitioner’s name in accordance with 
law and in accordance with the observa- 
tions made in this judgment. There will 
be no order as to costs. 


ARUN K. 
agree. 
Order accordingly. 
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P. C. Ray and Co. (India) Pvt. Ltd., 
Appellant v. Union of India, Respondent, 


Appeal No. 278 of 1970, Award No- 
428 of 1961, Matter No. 126 of 1970, D/- 
20-7-1971. 


(A) Arbitration Act (1940), S. 17 — 
Although under S. 17 no appeal can be 
preferred against a judgment and decree 
passed on award except for reasons men- _ 
tioned in that section, if an appeal 
against the order of dismissal of an ap- 
plication setting aside an award be 
allowed, the award would be set aside’ 
automatically as a consequence thereof 
— (X-Ref:— Section 39), 

(Para 13) 


(B) Civil P. C. (1908), S. 11 — Plea 
of res judicata is not one of jurisdiction 
of Court — Court has to go into such 


-plea as any other plea of law and then 


decide whether the claim or the issue is 
barred by res judicata or by principles 
analogous thereto. (Para 14) 


(C) Civil P. C. (1908), S. 11 — Prin- 
ciples of res judicata as principles of 
general law are applicable to arbitration 
proceedings as well as awards. (1907) 34 
Ind App 125 (PC), Rel. on. (Para 16) 


An award if valid is a final adju- 
dication by a competent forum chosen 
by the parties themselves and until set 
aside is conclusive upon the merits of 
controversy. It will, therefore, operate 
as res judicata in subsequent proceed- 


- ings between the parties either in Court 


or before the arbitrators unless the arbi- 
trators in making the award had acted 
without jurisdiction. (Para 16) 


Cases Referred: © Chronological Paras 
(1942) ATR 1942 Cal 92 (V 29)= 
46 Cal WN 245, Radharani v. 
Benodamoyee aU 
(1936) ATR 1936 Sind 99 (V 23)= . 
29 Sind LR 455, Allahbux v. 
Nusserwanji & Co. © H 
(1929) AIR 1929 Cal 163 (V 18)= 
48 Cal LJ 577, Rajani Kumar 
Mitra v. Ajmaddin Bhuiya- 15 
(1907) 34 Ind App 125 = ILR 29 
AN 519 (PC), Harshankar Partap 
Singh v. Lal Raghuraj Singh 16 
(1886) (1886) ILR 8 All 324 = 1886 
All WN 101, Sita Ram v. Amir 
` Begam : 10 
Choudhury, for Appellant. 


GHOSE, J.:— This appeal is direct- 
ed against the judgment and order dated 
September 1, 1970 delivered and passed 
by Masud, J. on an application made by 
the appellant. In the application the ap- 
pellant claimed mainly supersession of 
an arbitration agreement contained in 
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the agreement dated August 31, 195. be- 
tween the appellant and the resporeient. 
The appellant in the said application 
also prayed for a declaration tha- the 
Arbitrators appointed by the parties in 
terms of the arbitration agreement con- 
tained in the said agreement dated 
August 31, 1951 have no jurisdicticn to 
proceed with the reference on the ground 
that the issues involved before the Arbi- 
trators are barred by principles analogus 
to res judicata in view of an Award 
made in a previous reference between 
the parties on the basis of the very same 
arbitration agreement. The appellant 
also in the petition prayed for an injun- 
ction restraining the Arbitrators from 
proceeding with the reference. 


2. In the appeal before us Mr. 
Chaudhury appearing on behalf oi the 
appellant has pressed only two oł the 
reliefs claimed before the learned ¿cudge 
of the Court of the first instance, viz., 
for an injunction restraining the Arbi- 
trators from proceeding with reference 
and a declaration that the Arbitrators 
have no jurisdiction to proceed with the 
reference before them. In the aodpeal 
the rest of the judgment and order of 
Masud, J. was not touched upon. The 
prayers for declaration that the Arbitra- 
tors had or has no jurisdiction to proceed 
with the reference and injunction res- 
training them from proceeding with the 
reference are connected with each other 
although in the main application before 
Masud, J. the prayer for injurction 
seems to have been made as and by way 
of consequential relief to the main celief 
of supersession of the arbitration azree- 
ment or revocation of the authori-y of 
the appointed Arbitrators. The facts 
leading to the making of the application 
before Masud, J. are set out hereunder: 


3. By a contract dated August 31, 
1951 executed by and between the ap- 
pellant and the respondent Uniun of 
India, the appellant was granted exclu- 
sive rights to cut, fell and extract tinber 
from the forests in the North Andamans 
for a period of 25 years on the terms 
and conditions contained in the said con- 
tract. 


4. Pursuant to the said cortract 
the appellant commenced to fell and 
extract timber from the said forests. In 
or about 1961 the appellant referred 
certain disputes between itself anc ihe 
Union of India to the arbitration oi one 
Mr. R. Singh, a retired Judge of Alaha- 
bad High Court and one Mr. A N. 
Lahiri, a retired member of the West 
Bengal Higher Judicial Service as Arbi- 
trators appointed by the parties in terms 
of the arbitration agreement contained 
in the aforesaid contract. In the said 
arbitration the respondent Union of india 
made a counter claim for a sum ex-eeed- 
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ing Rs. 2 crores on account of royalty 
on the basis of shortfall in felling timber 
below the minimum guaranteed quantity 
by the appellant in terms of the said 
agreement dated August 31, 1961. 

5. By and under the said agree- 
ment the appellant, inter alia. covenant- 
ed to cut, fell and extract timber of 
different kinds and differer.t quantities in 
various areas as set out in Cl. 6 of tne - 
said contract: The said guarantee given 
by the appellant under the said term of 
the said contract was subject to force 
majeure and availability of quentities 
and qualities of timber mentioned in 
Cls. 4 and 5 of the said contract between 
the parties. It should be noted here 
that only the disputes between the par- 
ties between 1951 and March 196. were 
referred to the Arbitrators in the afore- 
said first reference. In the aforesaid 
first reference an issue was raised by the 
Arbitrators, inter alia, as follows:— 

“Is the Government er:titled tc claim 
royalty on shortfall? If so, how much?” 
In the Award made and published by the 
Arbitrators in the -said referenze the 
Arbitrators held, inter alia, thet “we 
are of opinion that the Government is 
not entitled to claim any royalty on ac- 
count of shortfall in this case.” 


6. In or about 1964 the respond- 
ent referred the disputes with regard to 
its claim for royalty on account of short- 
fall in felling timber below the guarante- 
ed quantity for the years 1961-62 to 
1962-63 to arbitration again. Initially 
said Mr. R. Singh (since deceased) and 
Mr. A. K. Sinha, then a member of the 
Bar of this Court were appointec Joint 
Arbitrators in the said second ref=rence. 
Ultimately on account of death and/or 
resignation of Arbitrators, Mr. H. Maha- 
patra, a retired Judge of Patne High 
Court and .Mr. R. R. Choudhury, a 
practising Barrister of this Court came 
to be appointed by the parties as Joint 
Arbitrators for adjudicating upon the 
disputes referred to the said second arbi- 
tration. 

T: In the said second reference 
the learned Arbitrators settled, inter alia, 
an issue to the following effect. =0 wit, 

‘Ts the Union Government’s claim 
barred by res judicata on principles 
analogous thereto with reference to the 
Award given in the first arbitration on 
18th March 1967?” 

And a further issue ta the following 
effect, viz., 

Is the Union Government estopped 
by principles of estoppel from raising 
their claim or part thereof in the pre- 
sent proceeding with reference to the 
award in the first arbitration case be- 
tween the parties?” 

8. The appellant contended before 
the learned Arbitrators that the said 
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Arbitrators had no jurisdiction to pro- 
ceed with the aforesaid issues and wanted 
the said Arbitrators to state a case to the 
Court for deciding the said contention 
of the appellant. The learned Arbitra- 
tors refused to state any case to the 
Court. Thereupon the appellant applied 
before the learned Arbitrators to adjudi- 
cate upon the said two issues es and by 
way of preliminary: issues and make a 
separate Award on the same. The learn- 
ed Arbitrators refused to do so as well. 


9. Thereupon the aforesaid ap- 
plication was made for the reliefs men- 
tioned hereinabove before Masud, J. By 
judgment and order delivered and passed 
by Masud, J. on September 1, 1970 the 
said application was dismissed. 


10. Mr. Chaudhury appearing on 
behalf of the appellant contended before 
us that the res judicata in fact ousts the 
jurisdiction of a Court as well as of the 
Arbitrators. Mr. Chaudhury cited the 
observations of Mahmood, J. in (1886) 
ILR 8 All 324 quoted in the First Volume 
of Mulla’s Code of- Civil Procedure, 13th 
Edition at p. 51 to the following effect: — 


.... Perhaps the shortest way 

to oe the difference between the 
plea of res judicata and estoppel, is to 
say that while the former prohibits the 
Court from entering into an enquiry at 
all as to the matter already adjudicated 
upon, the latter prohibits a party after 
the enquiry has already been entered 
upon, from proving anything which 
would contradict his own previous dec- 
laration or acts, to the prejudice of an- 
other party who relying upon those dec- 
larations or acts, has altered his position. 
Iin other words, res judicata prohibits an 
enquiry in limine, whilst an estoppel is 
only a piece of evidence.” 
Mr. Choudhury contended that like 
Courts, Arbitrators cannot decide their 
own jurisdiction inasmuch as res judicata 
ousts the jurisdiction of Courts as well 
as Arbitrators. The Arbitrators cannot 
go into such question If they do so 
the proceeding would be tainted with 
ileeality and must be set aside by the 
Court. 


il. Ín support of his contention 
Mr. Chaudhury cited the decision of a 
Division Bench of this Court consisting 
of Nasim Ali, J. and Pal J. reported in 
AIR 1942 Cal 92, Radharani v. Benoda- 
moyee. In the said case the aforesaid 
observations of Mahmud, J. were quot- 
ed and it was observed that res judicata 
was a question of fact which upon its 
application to the facts of a certain case 
turned into a question of law. Mr 
Choudhury also cited the case of Allah 
Bux v. Nusserwanji & Co., reported 
in AIR 1936 Sind 99 and the observations 
at p 101 of the said Report to the effect 
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shat res judicata ousts the jurisdiction 
>f the Court. 

12. Before we proceed further it 
must be noted that an application was 
made by the appellant itself for setting 
aside the said Award made in the afore- 
zaid first reference on August 25, 1967. 
‘In August 9, 1968 tke said application 
“or setting aside the said Award was 
dismissed whereupon on December 20, 
1968 an appeal was filed by the appel- 
-ant itself against the said order of dis- 
missal. 

13. Although under S. 17 of the 
Arbitration Act no appeal can be pre- 
erred against a judgment and decree 
Dassed in terms of an Award except for 
zhe reasons mentioned in the said sec- 
zion, if an appeal against the order of 
dismissal of an application setting aside 
an Award be allowed, the Award would 
be set aside automatically as a con- 
sequence thereof. , 


14. The plea of res judicata, in 
ur opinion, is not a plea touching the 
jurisdiction of a Court in the total or ab- 
solute sense. The Court has to go into 
zhe said plea as any other plea of law, 
as for example, limitation and then 
decide whether the issue or the claim 
zs barred by res judicata or principles 
analogous thereto. 

15. It has been held that the plea 
of res judicata may be waived by a party 
76 a proceeding. In the premises the 
zlea of res judicata can never be a juris- 
Jictional question. For jurisdiction can 
2e conferred neither by waiver nor even 
3y consent of the parties. It has been 
naeld by a Division Bench of this Court 
in Rajani Kumar Mitra v. Ajmaddin 
Bhuiya reported in AIR 1929 Cal 163 at 
>. 164 as follows: to wit:— 

“The bar of res judicata is one 
which does not affect the jurisdiction of 
zhe court but is a plea in bar which a 
darty is at liberty to waive. If a party 
Joes not put forward his plea of res 
judicata in a suit he must be taken to 
Nave waived it The party 
omitting to plead res judicata intentional- 
-y invites the court to decide the case 
on the merits. ............... 


16. The said question or issue 
shat the claim of respondent, Union of 
India on account of shortfall (i e. felling 
-imber less than the quantity guaranteed) 
-s barred by the pririciples analogous to 
ces judicata, not being a jurisdictional 
_ssue, the arbitrators in the second re- 
ference in our opinion, are entitled to 
antertain, try and adjudicate upon the 
same. Principles of res judicata as prin- 
ciples of general law are applicable to 
arbitration proceedings as well as awards. 
An award if valid is in fact a final ad- 
judication by a competent forurn chosen 
ay the parties themselves and until sef 
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aside is conclusive upon the merits of 
the controversy submitted. An award 
will operate as res judicata in subsequent 
proceeding between the parties either in 
court or before the arbitrators unless the 
arbitrators in making the said award had 
acted without jurisdiction. (See (1907) 
34 Ind App 125 (PC) ). 


17. In the first arbitration the 
disputes referred by the parties were 
whether in the facts and circumstances 
prevailing during the period covering the 
dispute i.e. from 1951 to March 1961, 
the respondent, Union of India was en- 
titled to royalty on the basis of shortfall 
of the quantities of timber felled by the 
appellant. The said issue was an issue 
of fact depending upon the availablity 
of timber, of the corditions and sizes 
as mentioned in Cls. 4 and 5 of the said 
contract between the parties. during the 
aforesaid period covering the dispute. 
The said issue could never be an issue 
of law or construction of the said terms 


of the contract as urged by Mr. Chow-_ 


dhury before us. 


18. In the second reference the 
issue involved is whether the Union of 
India as entitled to any royalty on the 
basis of shortfall of timber felled during 
the period 1961-62 and 1962-63, on the 
basis of covenant of minimum guarantee 
contained in Cl..6 of the contract be- 
tween the parties. This issue also is a 
question of fact and is dependent upon 
the existence or otherwise of timber and 
the quality or size thereof as mentioned 
in Cls. 4 and 5 of the contract during 
the period for which the said royalty has 
been claimed by the Union of India. 


19. Mr. Chowdhury contended 
before us that the said issue in the se- 
cond reference are barred by the prin- 
ciples analogous to res judicata in view 
of the award made and published in the 
first reference mentioned above. For the 
reasons stated herein above we are of 
the opinion that the arbitrators must 
decide the said question or issue. We 
refrain from expressing any opinion on 
the aforesaid contenticn of Mr Chow- 
dhury 


20. For the reasons stated above 
this appeal must fail and dismissed with 
cost 

21. There will be stay of pro- 
ceeding for one week from date 


S. K. MUKHERJEA, J.: 
agree. 


22. 1 


Appeal dismissed. 
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ALAK CHANDRA GUPTA AND 
AMIYA KUMAR MOOKERJI, JJ. 


Union of India, Appellant v. Ratilal 
Jadavji, Respondent. 

A. F. O. D. No. 92 of 1962. D/- 14-5- 
1971. 


Railways Act (1890) (as amended by 
Act 56 of 1949), S. 74-A — Protection 
for Railway under — In a case governed 
by Ss. 74-A and 74-C if short delivery 
is not shown to have been due to defec- 
tive packing of the goods but has result- 
ed from rough shunting and absence of 
dunnage, railway is liable — (X-Ref:— 
Sections 74-C and 72) — (X-Ref:— Evi- 
dence Act (1872), S. 106). AIR 1£17 PC 
173, Followed; AIR 1951 Assam 173, Not 
Followed; AIR 1950 Cal 394 & AIR 1960 
Mad 149 & AIR 1970 Pat 182, Distin- 
guished. (Paras 7, 21 and 22) 


Negligence of the railway must be 
proved by consignor to make it liable 
under those two sections which are ex- 
ceptions to its general liability under 
Section 72. The railway to get the pro- 
tection under Section 74-A has the pri- 
mary onus to show that the short deli- 
very was due to defective packing of the 
goods. That onus when dischargec shifts 
on the consignor-plaintiff for proof of 
the negligence. Section 106, Evidence 
Act applies to the case and therefcre the 
railway should also show how the con- 
signments were dealt with while in its 
custody that being especially within its 
knowledge and Sections 74-A and 74-C 
do not absolve it from proving facts 
within its knowledge. 

(Paras 7, 12, 13 and 15) 

Since that onus under the section 
has not been discharged the liability 
under Section 72 is attracted. The rail- 
way as a bailee must take as much care 
of the consignments as a man of ordi- 
nary prudence would take of his own 
goods failing which it will be guilty of 
negligence. Rough shunting ar:d ab- 
sence of dunnage in the wagons shows 
such failure. Hence it is liable. 

(Para 21) 

Cases Referred: Chronological Paras 

(1970) AIR 1970 Pat 182 'V 57)= 
1969 BLJR 871, Sobhram Joki- 
ram v. Union of India 9, 

(1960) AIR 1960 Mad 149 (V 47)= 
(1959) 2 Mad LJ 365, M. K. 
Manickam Chettiar v. Union of 
India 

(1951) AIR 1951 Assam 173 (V 38), 
Union of India v. Muralidhar 
Agarwalla 

(1950) AIR 1950 Cal 394 (V 37), . 
Gangadhar Ram Chandra a firm 
v. Dominion of India 
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16 


12 


14 
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(1917) ATR 1917 PC 173 (V 4= 
27 Cal LJ 615, Dwarkanath v. 


Rivers Steam Navigation Co. 
Ltd. 13, 15 
Ajoy Kumar Basu, for Appellant; 


Nirmal Kumar Ghosal, for Respondent. 

AMIYA KUMAR MOOEERSI, J: 
This appeal is by the defendant, Union 
of India. It is directed against a decree 
for Rs. 12170/- passed against it for non- 
delivery in respect of 3 consignments 
of Ghee, booked from Veraval, a Rail- 
way Station on the Western Railway, 
for carriage to Howrah on the Eastern 
Railway. 

2. The facts which are not dis- 
puted may be stated as follows:— In 
the year 1951, on different dates 4 con- 
signments of Ghee were booked by the 
plaintiff from Veraval for carriage to 
Howrah via Agra East Bank. On 15th 
June, 1951, 121 cases of Ghee were 
booked, 5 cases were found missing at 
the destination, remaining 116 cases were 
delivered to the plaintiff. Booked on the 
same date, in second consignment, 109 
tins of Ghee were sent. In respect of 
wich shortage of 20 mds. 35 srs. was 
detected at Howrah Station. In third 
consignment, booked on 6-7-1951 con- 
taining 138 tins of Ghee, 15 mds. 39 srs. 
were found short. The fourth consign- 
ment was booked on Ist August, 1951 
consisting of 110 tins. In that consign- 
ment shortage was detected of 17 mds. 
6 srs. Short certificates were issued by 
the railway administration with respect 
to all the above four consignments. 


3. The plaintiff consignor. claimed 
a total damage of Rs. 14204.56 for non- 
delivery of 5 cases regarding first con- 
signment and short delivery with respect 
to remaining 3 consignments. 


4. The defence was that the con- 
signments were not properly and secure- 
ly packed according to rules. The goods 
were booked on owner’s risk for defec- 
tive packing and at owner’s risk rate. 
The shortage was due to negligence on 
the part of the sender in not packing 
the’ goods as required under the tarrif 
rules and the defendant was not, there- 
fore, liable to pay compensation as 
claimed. 

5. The plaintiffs suit was decre- 
ed in part of Rs. 13,850/- by the Trial 
Court. The defendant, the Union of 
India took an appeal (F. A. 225 of 1954) 
to this Court. This Court confirmed the 
decree passed by the trial Court to the 
extent of Rs. 1180/- only with respect 
to 5 eases of Ghee tendered in the first 
consignment which were not delivered 
at all. Regarding other three consign- 
ments, this Court set aside the decree 
passed by the Trial Judge and remanded 
the case for rehearing on the ground 
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zhat the learned Subordinate Judge was 
basically wrong becaus2 he proceeded on 
zhe basis that no rules for packing of 
izhee were prescribed by the Central 
‘sovernment, whereas such rules had 
actually been framed. On remand, the 
suit was reheard by the learned Sub- 
ordinate Judge, who again passed the 
decree in favour of the plaintiff with 
zespect to aforesaid three consignments, 
Against the said judgment and decree, 
the defendant, Union of India preferred 
she present appeal. 


6. By Act 56 of 1949, Ss. 74-A to 
74~E were inserted in the Indian Rail- 
ways Act, 1890 (hereinafter referred to 
as the Act). The said sections were 
deleted by the Amendment Act 39 of 
1961. It is a common case of the parties 
zhat having regard to the date of book- 
“ng, the present case has to be decided 
un accordance with tke provisions con- 
zained in the Act after its amendment 
ay Act 56 of 1949 and before the said 
sections were deleted by 1961 amend- 


_ ment. 


7. Under Secticn 72 of the Act, 
zhe responsibility as it stood before 1961 
amendment, of the Railway administra- 
zion for the loss, destruction or deteriora- 
zion of animals and goods delivered to 
“he administration to be carried by rail- 
ways, subject to other provisions of the 
Act, is. that of a bailee under Ss. 151, 
152 and 161 of the Contract Act. This 
Jeneral provision relating to the res- 
>~onsibility of the railway is qualified in 
“wo cases to which Sections 74-A and 
74-C of the Act are applicable. Sec- 
sion 74-A says that when any goods are 
sendered to the railway administration 
‘n defective condition or defectively 
vacked or packed in a manner not in ac- 
zordance with the rules and the fact of 
such condition of defective or improper 
dacking has been recorded by the sender 
or his agent in the forwarding note, in 
zhat case, the railwey administration 
shall not be responsible for any deteri- 
oration, leakage, wastage or damage in 
the condition of the gcods in which they 
are available for delivery at destination 
axcept upon proof of negligence on the 
vart of the railway acministration or of 
any of its servants. Under Section 74-C 
>E the Act, when the goods are carried 
at owners’ risk rate, the railway ad- 
ministration shall not be responsible for 
any deterioration, leakage or damage ex- 
rept upon proof of negligence or miscon- 
duct on the part of the railway or its 
servants. So. in the cases covered either 
by Sections 74-A or 74-C of the Act, 
negligence or misconduct on the part of 
she railway or its servants is required 
=o be proved by the consignor. 


8. In _the present case we are 
soncerned with 3 consignments of ghee. 
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It appears that in 2 out of 3 consign- 
ments, the sender made endorsements cf 
defective packing though all the con- 
sigsnments were booked at owners’ risk 
rate. Therefore, the said 3 consignments 
with the endorsements cf defective pack- 
ing would be governed under the provi- 
sions of Section 74-A of the Act anc the 
remaining consignment under S, 74-2 of 
the Act. 


9. Mr. Basu, the learned Acdvo- 
cate, appearing on behalf of the appel- 
lant. contended that there was no obli- 
gation on the railway to disclose tc the 
plaintiff as to how the goods were dealt 
with in the course of the transi or 
render any assistance to enable the 
plaintiff to prove his case. In 2 out of 
3 consignments. the sender made erdor- 
semenis of defective packing and the 
other consignment having been tencered 
at the owners’ risk rate under provisions 
of Sections 74-A and 74-C of the Act, 
the railway administration would nct be 
made liable except upon proof of regli- 
gence by the plaintiff. Even if there be 
any duty cast upon the railway adminis- 
tration to disclose how the goods were 
dealt with in transit, no inference can 
be drawn against them, unless the piain- 
tiff has, in the event of his dissatisfac- 
tion with the disclosure made, askec the 
Court to require the railway adminttra- 
tion to make further disclosure. Accord- 
ing to Mr. Basu, the plaintiff not heving 
demanded any further disclosure, the 
Court should not make any adverse in- 
ference against the defendant. The 
plaintiff having given no evidence to 
show the negligence on the part oi the 
railway, the court below erred in law in 
holding that railway was required rrima 
facie to establish that shortage was due 
to defect in packing. In support oł his 
contentions, Mr. Basu, referred to a 
Bench decision of the Patna High Court, 
Sobhram Jokiram v, Union of India, 
AIR 1970 Pat 182. 


10. Mr. Ghosal, the learned Ad- 
vocate, appearing on bshalf of the res- 
pondent, contended that the plaintiff was 
to satisfy the Court that the deferdant 
was negligent, but the duty of showing 
how the consignment was dealt with 
during transit lay on the railway ad- 
ministration as a matter within its 2spe- 
cial Knowledge. Upon the material on 
record, if the plaintiff could show that 
the railway administration or its ser- 
vants had not shown due care, in that 
case it was not necessary for the glain- 
tiff to demand from the defendant any 
further disclosure. 

il. The trial Court found that the 
railway administration vrima facie tailed 
to establish that the Icss was connected 
with the defective packing. In Gangzedhar 
Ram Chandra v. Dominion of India, AIR 
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1950 Cal 394, which was followed by the 
trial court, Das Gupta J. in construing 
the risk note ‘A’, the terms of which 
are similar to the provisions of S. 74-A 
of the Act, observed that it must appear 
prima facie that the loss which admitted- 
ly occurred was in some way connected 
with defective condition o? the packing, 
and when the defendant failed ta esta~ 
blish such connection, special provzection 
afforded by risk note ‘A’ was not avail- 
able to the defendant. 


12. We have said hereinbefore 
that Sections 74-A and 74-C are #xcep- 
tions to the general liability of thə rail- 
way as provided by Section 72 of the 
Act. Section 74-A clearly lays down 
that railway shall not be responsible in 
cases of defective conditions of the goods 
and defective packing except upon proof 
of negligence by the consignor. There- 
fore, it follows that the: onus upon the 
plaintiff to prove negligence is restricted 
to the above two cases. Obviously, the 
burden at the first instance would be on 
the railway to show that loss was either 
due to defective conditions of the goods 
or defective packing. In AIR 1950 Cal 
394, the shortage was found not Jue to 
wastage on account of bac conditions of 
the bags but due to the fact that they 
had been cut through the ñap door gaps. 
In that context Dasgupta, J. okserved 
that it was required to be proved by 
the defendant that the loss occurred was 
in some way connected with the defec- 
tive packing. A similar view was taken 
by a Division Bench of the Madras High 
Court in M. K. Manickam Chettiar v. 
Union of India, AIR 1960 Mad 149. In 
our view having regard to the terms of 
Sections 74-A and 74-C of the Act and 
on the above authorities, the zorrect 
position is, that, in order to get the bene- 
fit under Section 74-A of the Act, the 
primary onus is on the bailee tc show 
that loss was as contemplated in that 
section, in other words, the loss was due 
to defective condition and defective 
packing of the goods. When this initial 
onus is discharged by the railway, then 
the onus shifts on the plaintiff under the 
said section to prove neg-igence 2n the 
part of the railway administration. Ac- 
cordingly, we are of opinion that the 
trial court has made a correct approach 
to the case. 


13. Under Section 106 of the Evi- 
dence Act, when any fact is especially 
within the knowledge of any person, the 
burden of proving that fact is on him. 
Sections 74-A and 74-C of the Act are 
not in conflict with the said provisions 
of Section 106 of the Evidence Act the 
latter provisions being one of the modes 
of proving facts. All the facts regarding 
how the consignments were dealt with 
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while under the custody of the railway 
are especially within their knowledge, 
and therefore, the railway must place 
before the Court all facts. When all the 
materials are placed before the Court, it 
is then for the plaintiff consignor to 
satisfy the Court that true inference 
from these facts, is, that, the railway 
and its servants did not exercise due 
care and skill required of a bailee. This 
position seems to be established on the 
decision of the Judicial Committee in 
Dwarkanath v Rivers Steam Navigation 
Co. Ltd. AIR 1917 PC 173 = 27 Cal LJ 
915. 

14. Mr. Basu referred to a Bench 
decision of Assam High Court — Union 
of India v. Muralidhar Agarwalla, AIR 
1951 Assam 173 in support of his con- 
tention that Section 106 of the Evidence 
Act is not applicable to cases covered by 
Sections 74-A and 74-C of the Act. At 
page 176 of the said report, Thadani, 
C J. observed, “the risk note ‘A’ ex- 
pressly referred to leakage. 
lity of the railway in such a case, we 
think, will be governed by the terms of 
risk note ‘A’, and not by the terms of 
Section 106 of the Evidence Act.” The 
above decision is not supported by any 
reason. 

15. When the truth of a party’s 
allegations lies peculiarly within the 
knowledge of his opponent, the burden of 
disproving it lies upon the latter. It is 
Itrue that no obligation is cast upon the 
‘railway under Sections 74-A or 74-C of 
the Act to establish positively how the 
loss or damage occurred and to prove 
absence of negligence on their part, but 
the said two sections do not absolve the 
railway administration from proving 
facts especially within their knowledge. 
We are therefore inclined to follow the 
authority of the Judicial Committee in 
“ATR 1917 PC 173; we hold that provi- 
Sions of Section 106 of the Evidence Act 
Will also have application to cases cover- 
ec by Ss 74-A and 74-C of the Act. 

16. In the Patna case AIR 1970 
Pat 182 as referred to by Mr. Basu, it 
was held that railway was not bound to 
disclose where Cls. (a) and (b) of Sec- 
tion 74-D were not applicable. In the 
instant case, it is not disputed that Sec- 
tion 74-D of the Act has got no applica- 


tion So, the above decision has got no 
relevance in the facts of the present 
case 


17. We now proceed to examine 
and consider the materials placed by the 
defendant in the Court below to find out 
whether any Inference of negligence can 
be deduced from these materials. 

18. The goods were carried in 3 
wagons Wagon No. 30025 contained 109 
tins, wagon No. 4990, 110 tins and wagon 
No 1774, 138 tins. With respect to ? 
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consignments there was an entry in 
oan language “liable to leakage”, said 

W. 2 — goods clerk at Veraval 
ee He examined 5 to 10 per cent. 
of the tins. He found the tins were 
new. At the time of his examination, 
he did not notice any leakage. After 
loading was completed the wagon-doors . 
were closed, labels were pasted on the 
wagon that the wagon “should not be dy 
or lose shunted”. Grass was put in 
layers on the sides and below. The said 
witness was satisfied that there would be 
no damage by ordinary jerk. D. W. 3 
was another assistant goods-clerk at 
Veraval. He said that in one forwarding 
note exhibit ‘D3’. there was no note as 
to the condition of the tins. He also 
examined the tins and found them per- 
fect and in new condition. At Viram- 
gram, the goods were unloaded and 
again loaded to bread gauge wagons. 
D. W. 4 was a transhipment clerk at 
Viramgram. He did not find leaking of 
ghee in meter-gauge wagons. The grass 
was placed obtained from meter-gauge 
wagons. The tins were found in sound 
conditions and no leakage whatsoever 
was found. The said witness said that 
all precautions were taken but he could 
not say that tins would leak unless some 
additional pressure was given. D. W. 5, 
another transhipment clerk at Viramgram 
said. that in wagon No. 8599 he found 2 
tins in leaking stage. ‘Not to be loose 
shunted’ poster was there. Grasses were 
also spread. He said in his cross~ex- 
amination that in the  broad-gauge 
wagons precautions taken were not suffi- 
zient to prevent jerking and jolting. He 
did not report the matter to his superior 
officer. When the goods reached at 
Allahabad, the assistant goods-clerk, 
Allahabad, D. W. 11 found that seals in 
wagon No. 17743 broken on both sides. 
He did not do any checking of the 
wagons. D. W. 12, the transhipment 
alerk at Katni Marwara also found that 
the seals of the wagon No. 4990 were 
missing. D. W. 10, the Guard at Assansol 
said, that, in wagon No. 30025, there was 
20 seal but the rivets were intact. He 
did not notice any leakage of ghee. Ex- 
aibit K’ series — missing and damaged 
Joods returns, were proved by D. W. 7, 
‘he gaods-shed clerk at Howrah. It ap- 
sears from these exhibits that in wagon 
No. 17743 no caution label was found 
sasted on the wagon body. no dunnage 
was used. 55 drums were badly dented, 
surstead at joints and at the body as the 
sorner of the tins dashed against one 
another due to absence of dunnage. In 
wagon No. 4990, the nature of the 
jJamage and the probable reasons record- 


ad were 2 tins with a hole on the top 
‘id dented, leaking and half emptied. 
3 tins dented. pierced at bodies and sides, 
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bursted at joints and leaking. No cau- own goods. It is the duty of the bailee 
tion label was found pasted on the to take all reasonable precautions to 


wagon body: no dunnage was used. All 
the 65 tins were badly dented, bursted 
so much so that they had been deskaped 
due to rough shunting which required 
proper investigation. In wagon No. 39025, 
no caution label was found pasted om the 
wagon body, no dunnage was used 68 
tins were badly damaged, bursted so 
much so that they had been deshaped. 
It is stated in the remark columr, “it 
seems to have been due to rough shunt- 
ing which requires proper investigation”. 
All the reports were signed by Goods 
Supervisor. Howrah and forwarded to 
the Chief Commercial Manager (C: for 
disposal. 


18. It appears from the evidence 
that tins were new and almost in perfect 
condition. Only 2 tins were found leak- 
ing in wagon No. 30028 and 1 tn in 
wagon No. 17743. It appears from the 
missing and damaged goods return ex- 
hibit ‘K’ series that caution label was 
not found, although D. W. 7 said that 
posters “not to be loose shunted and not 
to be fly shunted” were pasted or the 
wagon body. In exhibit 'KI’ it is stated 
that the cause of damage to 55 drums 
was due to absence of dunnage. Mr. 
Basu remarked that there was no evi- 
dence that any dunnage was used. 
“Dunnage” is any light material wedged 
between the cargo to keep it from relling 
when stowed. D W. 2 said that grass 
was spread in layers on sides and below 
supplied by the senders. Some kind of 
dunnage was there. So. it cannot be said 
that there was no evidence that dunnage 
was used. The trial court upon these 
materials inferred that there was megli- 
gence and pilferage with respect to 
tins with a hole on the top lid and 
pierced at bodies. In the plaint no case 
of piuferage has been made out. No 
suggestion was also made to the defend- 
ants witnesses about pilferage. So, con- 
sidering the materials before us, w= are 
of opinion the  pilferage has not been 
proved in the instant case. 


20. From the materials placed 
by the railway. it cannot be also infer- 
red that shortage was due to defective 
condition or defective packing ož the 
goods. So, the railway is not entitled 
to get the protection of the exceptions as 
provided in Section 74-A of the Act 
Shortage in the instant case obviously 
is due to rough shunting and absence of 
dunnage With the disappearance cf the 
exceptions ın Section 74-A, the rrovi- 
sions of Section 72 of the Act come in. 


21. The railway administration as 
a bailee ıs bound to take as much care 
ot the goods bailed tc tnem as a man 
of ordinary prudence would take cf nis 


obviate the risks which may be reason- 
ably apprehended. Considering the evi- 
dence and the materials cn record it is 
abundantly clear that the defendant 
failed to take care of the goods as ex- 
pected from a man of ordinary prudence. 

22. We therefore hold that the 
railway administration is guilty of negli- 
gence with respect to the consignment 
tendered to them for carriage. 

23. Mr. Ghosal, the learned Ad- 
vocate for the respondent further con- 
tended that in terms of the forwarding 
note, the contract was to carry the goods 
via Agra East Bank, but wagon No. 4990 
was diverted to circuitous route via 
Katni Marwara. By taking the goods by 
another route, the railway administra- 
tion went outside the contract and could 
no longer rely on the protection aforded 
by Section 74-A of the Act. 

24. In the plaint there is no aver- 
ment of deviation by the railway from 
the agreed route. The plaintiff did not 
ask for any explanation from the rail- 
way administration about its adopting 
different route. So in these  circum- 
stances, we think that tnais point need 
not be pursued further. 

25. On the materizls it must be 
held that the plaintiff has succeeded in 
proving negligence on the part of the 
eres also under Section 74-C of the 

ct. 

26. In the above view, we main- 
tain the decree passed by the trial court 
and dismiss this appeal There will be 
nbd order as to costs. 

GUPTA, J.: 27 I agree. 


Appeal dismissed 


— 
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Bhupati Bhusan Dalal, Petitioner v, 
Registrar of the Original Side. Opposite 
Party 

` Civil Rule No 409(w) of 1970, D/- 
27-1-1971 

(A) High Court Rules and Orders — 
Calcutta High Court (Original Side) 
Rules (1914), Ch. 1, R. 22 — Rule 22 is 
ultra vires and invalid ìm so far as it 
relates to any jurisdiction of the High 
Court other than its original jurisdiction. 

; (Paras 34, 39, 55, 60) 

(B) High Court Rules and Orders — 
Calcutta High Court (Original Side) Rules 
(1914), Ch. 1, R. 1 — Proviso—The pro- 
viso to R. 1 is ultra vires in so far as 
it relates to jurisdictions other than the 
original jurisdiction of the High Court. 

(Paras 58. 60) 
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(C) Bar Councils Act (1926) S. 14 — 
Right of a person to practice the legal 
profession is not a fundamental right 
under Art. 19 (6) of the Constitution but 
a statutory right derived from the bar 
Councils Act and can he exercised sub- 
ject to the conditions imposed by S. 14 
thereof. (X-Ref. Constitution of India 
Art. 19 (6). (Paras 10, 13) 


(D) High Court Rules and Orders— 
Calcutta High Court (Original Side) 
Rules (1914), Ch. 1, R. 22-—Notwithstand- 
ing the passing of the Advocates Aet, 
R. 22 continues to exist by reason of 
S. 50 (3) of that Act read with S. 14 
Bar Councils Act so far as the Original 
Jurisdiction. of the High Court is con- 
cerned until Ch. IV of the Advocates 
Act is brought in force in toto. 

(Paras 13, 17, 18) 


(Œ) High Court Rules and Orders— 
Calcutta High Court (Original Side) Rules 
(1914), Chap. 1, R. 1, Proviso — Simce 
Ss. 9(4) and 14(3) Bar Councils Act em- 
power the High Court to make rules re- 
lating to its original jurisdiction alone 
that expression should be used in the 
proviso instead of “Original Side” which 
is patently wrong. (Paras 48, 49) 


(E£) High Court Rules and Orders — 
Calcutta High Court (Original Side) Rules 
(1914), Ch. 1, R. 1. Proviso — The am- 
endment introducing the proviso being 
a subordinate legislation is net imvalid 
simply because it does not recite the 
statutory provision under which it was 
made — It is sufficient for its validity 
that it can be sustained under S. 9 (4) 
Bar Councils Act. (Paras 50, 52) 


(G) High Court Rules and Orders— 
Calcutta High Court (Original Side) Rules 
(1914), Ch. I, R. 1 Proviso — Clause (9) 
of the proviso applies to all the classes 
of lewyers entitled to act “in the origi- 
nal side” and Attorneys are not exempt- 


ed by it. (Para 57) 
(H) Constitution of India, Art. 226 
— Parties to writ proceedings — In a 


writ petition challenging the validity of 
a rule made by the High Court and 
praying to restrain the Registrar from 
_ giving effect to it with the Registrar as 
the opposite party the High Court can 
grant relief in the absence of the Chief 
justice or other Judges of the High Court 
taking itself to be represented by the 


Registrar. AIR 1963 SC 996, Rel. on. 
(Para 59) 
Cases Referred: Chronological Paras 


(1964) AIR 1964 SC 264 (V 51)= 
1964 (1) Cri LJ 156 = (1964) 4 
SCR 991, Afzal v. State of 


U. P. 17 
(1963) AIR 1963 SC 996 (V 50)= 

(1963) Supp 1 SCR 885, Prem 

Chand v. Excise Commr. 59 


A.I. R. 


1962) AIR 1962 SC 201 (V 49)= 
(1962) 3 SCR 305, Devata Singh 
v. Chief Justice 10 
1955) AIR 1955 SC 166 (V 42)= 
1955 SCR 1004, Sakhawant v. 
State of Orissa 10 
‘1954) AIR 1954 SC 686 (V 41)= 
1955 SCR 608, Jamna Prasad v. 
Lachhi Ram 10 


` !1954) AIR 1954 SC 524 (V 41)= 


1954 SCA 395, Babul Chandra 

v. Patna High. Court 10 
1954) AIR 1954 SC 92 (V 41)= 

1954 SCR 587, State of W. B. v. 

Subodh Gopal Bose 10 
1954) AIR 1954 Mad 553 (V 41)= 

(1954) 1 Mad LJ 261, Ranga- 

swamy, A. N. v. Industrial Tri- 

bunal Fort. St. George, Madras 10 
1952) AIR 1952 SC 369 (V 39)= 

1952 SCA 683, Aswini v. 

Arabinda 8, 10, 11, 23, 45 
'1952) AIR 1952 Bom 296 (V 39) = 

54 Bom LR 285, Mulchand 


Gulabchand v. Mukund Shiv- 

ram 10 
1947) 51 Cal WN 716, Nomani v. 

Banwarilal 28 


1945) AIR 1945 PC 156 (V 32)= 
72 Ind App 241, Emperor v. 
Sibnath 17 
1943) AIR 1943 PC 164 (V 30)= 
48 Cal WN 18, Ryots of Gara- 
bandhu v. Parlakimedi 28 


1933) AIR 1933 All 417 (V 20)= 
1933 All LJ 451 (FB), Nihal 
Chand v. Dilawar Khan ` 10 
1920) AIR 1920 Cal 305 (V 7) =. 
TLR (1919) 46 Cal 962 = 24 Cal 


WN 288. Hindley v. Marwari 32 
1910) 7 Ind Cas 606 = 4 Sindh 
LR 49, Emperor v. Tawakali 10 


Bireswar Bhattacharyya, for Peti- 
sioner; S. C. Das Gupta, H. P. Mukher- 
jee, R. C. Kar, R. C. Deb, S. Ghosh and 
par) 


K. Bandopadhyaya, for Opposite 
Party. 
ORDER:— The Petitioner in this 


“Rule is an Advocate enrolled uncer the 


Advocates Act, 1961. In his petition filed 
>n 16-4-1969, he challenged the validity 
>f Rule 22 of Chap. I of the “Rules of 
she High Court of Calcutta (1914) — 
Driginal Side”, on certain grounds. Dur- 
“ng the pendency of the Rule, the High 
Sourt, on 3-10-1969, amended Rule 1 of 
~hapter I of the said Rules, by inserting 
a Proviso to that Rule, which was 
vublished by the Registrar, Origine] Side, 
m 16-10-1969 (which will hereinafter be 
referred to as the ‘proviso to R. 1’), with 
the leave of this Court, by order dated 
29-9-1969. Since by that. order the Re- 
Zistrar was also given permission to give 
affect to the said Proviso, corresponding 
leave was granted to the petitioner to so 


Wi 
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amend his petition as to comprehend the 


Proviso within the sweed of his peticion. . 


2. The Petitioner having accord~ 
ingly amended his petition, the reliefs 
sought for by the petitioner at the bear- 
ing may be summarisec as follows: 

(i) R. 22 should be quashed and Res- 
pondent No. 1, the Registrar, Original 
Side should be restrained from giving 
effect to that Rule; 

(ii) The petitioner should be declar- 
ed to be entitled to act for suitors in all 
Gurisdictions of this High Court, witaout 
being required to comply with the zon- 
ditions laid down in che Provise to 
Rule 1. and the Registrar should be res- 
trained from preventing the Petitioner 
from so acting. 

2 The grounds on which these 
reliefs have been sought for wil. be 
dealt with serially hereafter, excerting 
that the ground challenging the conscitu~ 
tionality of the Advocates Act, 1961 has 
not been pressed at the hearing. 

4. The Registrar, Original Side, 
was the only Opposite Party in the obeti- 
tion initially. At the hearing of the 
motion, leave was grant2d to add as Op- 
posite Parties—the Secretaries of the Bar 
Association, the Incorporated Law Socie- 
ty and the Bar Library Club, since it was 
considered desirable that a matter like 
this should be heard in the presence of 
all parties who might possibly be in- 
terested. 

5. The registrar has not filed any 
affidavit-in-opposition, excepting one 
against the supplementary affidavit oz the 
petitioner. The Incorporated Law So- 
city did file an affidavit on 29-5~_970. 
After the Rule was keard on several 
dates commencing from 4-6-1970, on 
23-11-1970, Mr. Deb, on behalf of the 
Bar Library Club, wanted to file an affi- 
davit-in-opposition. This was refused by 
the order of Court dated 23-11-1978 on 
the ground, inter alia, that the party had 
not filed affidavit in due time əven 
though its Head Clerk had been <luly 
served. But the Bar Library Club was 
allowed to submit its arguments. 

6. Since the parties have sukmit- 
ted precis of their arguments in writing, 
it would be convenient to take up the 


points urged on behalf of the Peti-~ 
tioner seriatim. 
I. Validity of FB. 22 of Ch. I 


oe Rules of the High Court, Orisinal 
ide. 

7. Rule 22 runs as follows. with- 
out the Proviso, which is not mat=rial 
in the inmediate context. 


"Persons entitled to appear and 
plead in the Court in the exercise cf its 
Original Jurisdiction shall, in all res- 
pects, conform to the practice of, and 
shall be subject to, the same obligazions 
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and rules of professional etiquette 
whereby Advocates practising on the 
Original Side of the Court prior to the 
Ist day of July, 1968, were governed, so 
that no such person be entitled to ect on 


the Original Side of the High Court.” 


(a) It has been contended on 
behalf of the Petitioner, firstly, that 
Rule 22 has become ultra vires on the 
coming into force of the Advocates Act, 
1961, which, according to the Petitioner. 
confers an unfettered legal right to prac- 
tise in all jurisdictions of the High 
Court. 

8. Rule 22 lays dovm that those 
who “are entitled to appear and plead 
in the Court in the exercise of its Ori- 
ginal Jurisdiction” must not ‘act’ œn the 
‘Original Side of the High Court’. There 
is no controversy on the point now that 
the right ‘to practise includes the right 
‘to act’ and also that uncer the Rules 
of the High Court relating to the Ap- 
pellate Side, Advocates enrolled under 
the Advocates Act have the right ‘to act’ 
as well. There is also no dispute on 
the question that prior to the insertion 
of the Proviso to Rule 1 in 1959, to 
which J shall advert separately, an Ad- 
vocate (other than an ‘Advocate cf the 
Supreme Court’, as to whem relaxation, 
on conditions, was made ky an amend- 
ment of 1955, vide pp. 14-16 of the 1959 
Ed. of the O. S. Rules), nad no right, 
at all, to act in the Original Side of the 
High Court, and such right was confined 
to Attorneys, according to the Rules of 
the Original Side [vide Aswiri v. 
Arabinda, (1952) SCA 683 (687, 689) = 
(AIR 1952 SC 369)]. 

9, The Opposite Parties ccntend 
that the power to make rules relating to 
this matter is conferred by Section 34 of 
the Advocates Act and, under sub-sec- 
tion (3) thereof, the Rules existing on 
‘the appointed day’ under the Act shall 
continue in force, as if they were rules 
made under the Act. According to the 
learned Advocate for the Petitioner, the 
terms of Section 34 would not sustain 
Rule 22. But before we may take up 
the question of applicabilicy of Sac. 34 
of the Act, it would be necessary “oi ex- 
amine the tenability of the claim ad- 
vanced on behalf of the petitioner that 
to-day, an Advocate enrolled under the 
Advocates Act has an unqualified legal 
right to practise under any of the juris- 
dictions of the High Court. 

10. The argument on behalf of 
the petitioner was twofold— (i) constitu- 
tional and (ii) statutory. 

(i) Firstly, it has been ergued 
that the right of a person to practise the 
legal profession is no less a profession 
than any other profession, the right to 
practise which is guaranteed as a funda- 
mental right under Art. 19 (6) of the 
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Constitution. This contention cannot, 
however, be accepted inasmuch as the 
view taken by the Supreme Court in a 
long run of cases is that the fundamental 
rights which are guaranteed by Art. 19 
refer to basic, natural or common law 
rights which are ‘inherent in the citizen 
iof a free country’ as distinguished from 
those rights which are created by statute 
State of West Bengal v. Subodh Gopal, 
(1954) SCR 587 = (AIR 1954 SC 92); 
Sakhawant v. State of Orissa, AIR 1955 
SC 166; Jamna Prasad v. Lachhi Ram, 
AIR 1954 SC 686. A right created by 
statute can be exercised only subject to 
the conditions imposed by the statute and 
no question of infringement of any 
fundamental right can arise in such 
cases (Devata Singh v. Chief Justice, AIR 
1962 SC 201) 

The right of a lawyer to pra- 
ctise before a court of law can hardly 
be said to be a natural or common law 
right when in India, as will be shown 
presently, from the earliest times since 
the creation of courts under the British 
administration, the right rested on 
statutes, and so it had been held judicial- 
ly prior to the Constitution (vide (1919) 
7 Ind Cas 606 at p. 607 (Sindh.); AIR 
1933 All 417 at p. 419 (FB)). After the 
commencement of the Constitution, 
similarly it has been held by some High 
Courts that it is founded on statutory 
grant and is not a fundamental right 
(e.g ATR 1954 Mad 553; AIR 1952 Bom 


296) 

On the other hand, in the early 
case of Babul Chandra v. Patna 
High Court, AIR 1954 SC 524,- the 


Supreme Court assumed that the right 
to practise before the High Court was 
a fundamental right and came to the 
conclusion that the restriction imposed 
by Section 9 (1) of the Bar Councils 
Act. which was impugned in that case, 
was a ‘reasonable restriction’ prescrib- 
ing a professional qualification necessary 
for practising any profession, within the 
purview of Cl. (6) of Art. 19 as it stood, 
prior to its amendment in 1951. 


At the same time it is also 
strikine that in Aswini Kumar’s case, 
(1952) SCA 683 (726-727) = (AIR 1952 
SC 369), though there was a petition 
before the Supreme Court under Arti- 
cle 32. in the alternative, the Petitioner 
did not press his point that his right to 
practise was a fundamental right 
guaranteed by Art. 19 (1) (g) and he 
preferred to press his appeal against the 
decision of the High Court on the non- 
constitutional ground of ultra vires. 


The reasonableness of a law lay- 
ing down professional qualifications 
necessary for carrying on any profes- 
sion is, however, no longer liable to be 
challenged and an absolute right has 
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been conferred upon the Legislature to 
make such laws, by the amendment of 
Cl. (6) by the Constitution (First Am- 
endment) Act, 1951, and existing laws 
have been covered by that protection. 
Hence, even if the right of a person to 
carry on the legal profession be regard- 
ed as a fundamental right, the compe- 
tence of the Legislature to empower the 
High Court to maka rules to prescribe 
the qualifications for pleading or acting 
cannot be questioned on a constitutional 
ground and it cannct be asserted that a 
person has an absolute constitutional 
right to practise becore any jurisdiction 
of the High Court. immune from any 
such Rules. 


(ii) Let us now see whether any 
such unfettered right has been conferr~ 
ed by any statute. 


li. Mr. Bhattacharyya, appearing 
on behalf of the petitioner. initially 
relied upon Section 30 of the Advocates 
Act, but after Mr. Deb pointed out 
that Section 30 of the Act has not as 
yet been brought inio force, Mr. Bhatta- 
charya urged that such right could be 
deduced from the other provisions of the 
Advocates Act as well as other pre- 
existing laws. 

(a) Letters Patent. — The Let- 
ters Patent of 1865, by which the 
High Court at Calcutta was established, 
by virtue of power conferred by the 
Indian High Court Act, 1861, to replace 
the Supreme Court of Judicature and 
the Sudder Courts which had been ab- 
olished by the said Act, made it clear 
that the right of a person to practise 
before the Court was statutory and sub- 
ject to the Rules made by the Court 
in this behalf. 

Clause 9 of this Letters Patent may 
be said to contain z=wo parts— 


(1) By the first zart, the High Court 


was empowered “to approve. admit. and ` 


enrol such and so many Advocates, 
Vakils and Attorneys as to the said 
High Court shall seem fit”: 


(2) The Advocates etc. so admitted 
or enrolled, the seccnd part provided, 
shall be authorized “to appear for the 
suitors of the said High Court, and to 
plead or to act or to plead and act, 
for the said suitors, according as the 


said High Court by fis rules and direc- 
tions determine, and subject to such 
rules and directions” 


Clause 9, thus empowered the 
High Court to make rules regulating the 
right of lawyers to plead or to act and 
nobody was entitled. as of right. to do 
any of these things Though the rule- 
making power in -this behalf comprised 
both Original end Appellate jurisdic- 
tions, in the Rules which were actually 
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made by the High Court in exerci of 
the foregoing power conferred by the 
Letters Patent, the High Court allcwed 
Advocates both to plead and act ix its 
Appellate Side, but on the Original 
Side they were denied the right to act, 
which was conferred on Attorneys. so 
that an Advocate could appear and 
plead in the Original Side only as in- 
structed by Attorneys. This differentia- 
tion, as pointed out in the  casə of 
Aswini v. Arabinda, (19§2) SCA 683 689) 
= (ATR 1952 SC 369) was made on the 
assumption that the Ordinary Original 
Jurisdiction of the High Court was the 
successor of the Supreme Court, while 
the Appellate Jurisdiction was the suc- 
cessor of the Sudder Courts, where dif- 


ferent practices as to Advocates and 
Attorneys, as aforesaid, prevailed. 

(b) Legal Practitioners Act, _879. 
-— The Legal Practitioners Act 1879, 


which was a consolidating and amend- 
ing law relating to legal practi- 
fioners, maintained the foregoing posi- 
tion by declaring, in Section 4, inter 
alia, that an Advocate enrolled by any 
High Court was entitled to practise (as 


of right) in any court subordinate to 


such High Court. But this right was 
not extended to the High Court itslf. 


(c) Indian Bar Councils Act, 1926. 
=- Apart from the Advocates, taere 
were other classes of legal practitioners 
in India, such as the Barristers, vakils, 
pleaders whom I have not mentioned so 
far, in order to avid complications. As 
pointed out in Aswini Kumar’s «ase, 
(1952) SCA 683 (690) = (AIR 1952 SC 
369); there was a demand for: ‘unicica- 
tion and autonomy of the Bar’, zs a 
result of which the Indian Bar Councils 
Act was passed in 1926. This was also 
a statute “to consolidate and amend the 
law relating legal practitioners’. 

It extended the concept of “ent=tled 
as of right to practise’ from the susor- 
dinate courts to the High Court itself, 


‘but subject to certain conditions. 


(i) This right was to be confined to 
persons enrolled in the High Court and 
not extended to other persons (S. 8 (1) 
and the definition of ‘advocate’ in Sec- 
tion 2 (1) (a)) 


Gi) Such enrolment, dependent on 
‘admission’ was subject to the Rules 
made by the Bar Council, constit ated 
under the Act, “with the previous sanc- 
tion of the High Court” and the “discre- 
tion” of the High Court itself to refuse 
admission to any perscn was also re- 
served (Section 9 (1)). 


(iii) So far as the High Courts at 
Calcutta and Bombay are concerned, the 
foregoing right of Advocates. for the 
first time created by the Act of 3926, 
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was subject to further limitations, as 
laid down in Section 9 (4), namely.— 

The existing power of the High 
Court, in respect of its Original Jurisdic- 
tion, (a) to prescribe the qualifications to 
be possessed by persons applying to 
practise in such jurisdiction, (b) the 
discretion to refuse any such applica- 
tion, or (e) to prescribe ~he conditions 
under which such persons shall te en- 
titled to practise or plead, was not to 
be affected by any of “the provisions of 
this Act”. 

Section 14 (1) made it clear 
that outside the Original Jurisdiction. as 
to which Section 9 (4) app_ied. a rerson, 
once enrolled as an Advozate, wes en- 
titled, as of right, to practise, in any 
jurisdiction of that High Court: 

“14. (1) An‘ advocate shall be en- 
titled as of right to practise— (a) sub- 
ject to the provisions of sub-section (4) 
of 5. 9, in the High Court of which he 
is an advocate ..........000. 

As regards the Original juris- 
diction, the existing power of the High 
Court to make rules relating to the right 
of a person “to plead and to act” was 
retained by sub-section (3) of S. 14 in 
these words— 


“Nothing in the section shall be 
deemed to limit or in any way affect the 
power of the High Court at Calcutta 
E AIS wastes, to make rules determining 
the persons who shall be entitled respec- 
tively to plead and to act in the High 


Court in the exercise of its original 
jurisdiction” 
A most concise summary cf the 


foregoing provisions of the Bar Coun- 
cils Act may be made in the words of 
Sastri, C. J., for the majority, in Aswini 
Kumar’s case, (pp 696-697, ibid.) = (AIR 
1952 Jc 369)— 

TEAR An Advocate of the 
cian or Bombay High Court ST 
is not entitled to practise ‘as of right’ 
on the Original Side of his High Court 
as his right to practise is made under 
Section 14 (1) (a) expressly subject to 
Section 9 (4) which reserves the power 
of those Courts to exclude him from 
such right so far as the Original Side is 
concerned”. | 


(a) Supreme Court Advocates (Pra- 
ctise in High Court) Act, 1951.— In 
1951, Parliament made a special enact- 
ment to widen the rights of a particular 
class of Advocates, namely, those who 
were enrolled as Advocates before the 
Supreme Court. Though we are not 
directly concerned with this measure in 
the instant Rule, it would be useful to 
refer to this step in the history of uni- 
fication of the Bar and also to refer to 
the Rules made by the Calcutta High 
Court, in 1955, governing the right to 
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practise of such Advocates before the 
Original Side of the High Court. 


This Act briefly provided that 
an Advocate enrolled in the Supreme 
Court would be “entitled as of right to 
practise” in any High Court in India. 
Notwithstanding this enactment, the 
Calcutta High Court sought to impose 
its Original Side Rules against a 
Supreme Court, Advocate, directing that 
he could not act in the Original Side 
except through an Attorney. The majo- 
rity of the Supreme Court, in Aswini 
Kumar’s case, 1952 SCA 683 at pp. 790, 
704 = (AIR 1952 SC 369), quashed that 
order of the Registrar of the Original 
Side, holding that the right conferred 
by Section 2 of the Act of 1951 was an 
absolute right and -that, in the absence 
of any provision in the Act correspond- 
ing to Section 9 (4) of the Bar Councils 
Act, any Rule of the Calcutta High 
Court which prevents an Advocate from 
acting in the Original Side without the 
intervention of an Attorney could not 
prevail against the unqualified statutory 
right conferred on Supreme Court Ad- 
vocates. Section 2 of the Act of 1951 
was as follows: 


“Notwithstanding anything contained 
in the Bar Councils Act, 1926, or in any 
other law regulating the conditions sub- 
ject to which a person not entered in 
the roll of Advocates of a High Court 
may be permitted to practise in that 
High Court, every Advocate of the 
Supreme Court shall be entitled as of 
right to practise in any High Court whe- 
ther or not he is an Advocate of that 
High Court.” 


In 1955, the Calcutta High Court 
made fresh rules imposing condi- 
tions specifically upon the right of 


Supreme Court Advocates in the Origi- 
nal Side of this Court. 

The 1955 Rules (pp. 14-16 of 
the O. S. Rules. published in 1959), 
it may be observed at once appear to 
have served as a model to those who 
framed the impugned proviso to Rule 1, 
inserted in 1969, in relation to Advocates 
other than Advocates of the Supreme 
Court. By these Rules of 1955, the right 
of Supreme Court Advocates to act in 
the Original Side of the Calcutta High 
Court was made subject to certain con- 
ditions, such as a deposit of Rs. 500/- 
maintaining office address within the 
specified precincts of the High Court and, 
above all, Rule 7 which said— 


“Save as otherwise expressly pro- 
vided. in these rules, all the rules ap- 
pearing in the Original Side Rules of this 
Court relating to Attorneys shall apply 
mutatis mutandis to Advocates of the 
Supreme Court acting for litigants on 
the Original Side.” 
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I wonder how these Rules could 
be made by the High Court in the 
year 1955, in the face of the majority 
decision in Aswini Kumar’s case, 1952 
SCA 683 = (AIR 1952 SC 369) tnat the 
statutory right conferred on the Supreme 
Court Advocates by the Act cf 1951 
was absolute and could not be fettered, 
in the absence of legislation <o that 
effect, by the Rule-making power of the 


High Court relating to its Original 
Jurisdiction. But, since these Rules re- 
lating to Supreme Court Advocates 


were not challenged in this Petition, the 
power under which these rules .were 
made in 1955 was not probably brought 
to light before me, so that I must leave 
the’ matter at that. 

(e) Advocates Act, 1961. — The 
Advocates Act is the next step for- 
ward in the implementation of the 
democratic policy’ of unification of the 
Bar. One might have supposed that the 
process was completed by this Act passed 
after a decade from the commencement 
of the Democratic Constitution, but any 
such expectation has been bafiled by 
the sloth of the machinery set up by 
the Act to implement its provisions. The 
makers of the Act rightly envisaged that 
all the provisions of the Act could not 
be brought into force at once and the 
existing classification of the legal pro- 
fession into so many classes could not be 
eliminated overnight. Hence, transi- 
tional provisions were included in the 
Act. It is a matter of pity, however, 
that the ‘common roll’, which is the 
basis of the right conferred by S. 30, 
could not be prepared in ten years from 
the passing of this Act, as a result of 
which the core of the Act could not be 
brought into force even to-day. As a 
result, the highly complicated and ano- 
malous transitional provisions are still 
holding the field instead of the much- 
vaunted objective of a ‘classless bar’, 
governed by the same law. 


Whatever happens to the merits 
of this petition, I consider it my 
duty to point out this regrettable situa- 
tion to the Bar Council of India, which 
is entrusted, under Section 20, with the 
task of preparing this common roll. 


In Chapter IV of the Act, Sec- 
tion 32 had been brought into force in 
1963 and the remaining sections, exclud- 
ing Section 30, have been brought into 
force by S. O. 1500, dated April 5, 1969, 
from June ist, 1969. Mr. Bhattacharyya, 
for the Petitioner, however, argued thaf 
the legal right to practise as of right 
could be derived from Sections 29 and 
33, apart from Section 30. It is not 
possible to accept this contention in~ 
asmuch as that would render Section 30 
redundant. Sections 29 and 33 have only 
a negative implication, namely, that 
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with effect from June 1st, 1969, no per- 
son other than an Advocate enrclled 
under the Act shall be entitlec to 
practise before any court. These provi- 
sions oblige any person desirous of 
practising the legal profession, to cornply 
with the requirement of enrolment 
under the Act. 

The substantive right, comparable 
to Section 14 (1) of the Bar Councils 
Act, is conferred by S. 30— > 

“Subject to the provisions of this 
Act, every advocate whose name is en- 
tered in the common roll shall be en- 
titled as of right to practise throug rout 
the territories to which this Act ex- 


tends, (i) in all courts including the 
Supreme Court ....-....-..0«. en 
What, then, would be the efect 


of non-enforcement af 5. 30? So 
that there might not be any void owing 
to the repeal of the Bar Councils Act of 
1926 and the position of an Advccate 
might not be inferior to that under the 
pre-existing law, Section 50 was insert- 
ed into the Advocates Act. This sec- 
tion contains several sub-sections deal- 
ing with a gradual process of repealing 
the pre-existing statutes pro tantc on 
the ‘coming into force of the different 
Chapters of the Advocates Act. 

(i) So far as sub-section (@ of 
Section 50 is concerned, it relates to 
the commencement of Chap. III, which 
took place as early as December, _961, 
so that the provisions in the Bar Coun- 
ciis Act and the Letters Patent releting 
to “the admission and enrolment of legal 
practitioners” stand repealed. The High 
Court has, thus, lost its power in this 
behalf. With effect from 1961, it is the 
business of the Bar Councils under the 
Advocates Act. 


(ii) Sub-section (3) of Section 50 


oo 

“On the date on which Chap IV 
comes into force, the following shall 
stand repealed, namely,— 

(cì Section 14 of the Indian Bar 
Councils Act, 1926, so much of Ss. 8 and 
15 of that Act as confer on legal practi- 
tioners the right to practise in any 
court ...... errr : 

(e) the provisions of the Letters 
Patent of any High Court and of any 
other law conferring on legal practi- 
tioners the right to practise in any 
COUTE: cvecccvacaceuse, 

12. It was af one stage arzued 
by Mr. Bhattacharyya, that the words 
‘on the date on which Chapter IV esmes 
into force’, at the opening of S. 5@ (3) 
should be so interpreted as to mean “on 
the date on which any of the provi- 
sions of Chapter IV comes into force”, 
Such interpretation cannot be imruted 
to the provision because that woule re- 


say 
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quire the addition of words to the 
statute which this Court is not compe- 
tent to do. Apart from that, the very 
obvious scheme of Section 50 is ta take 
a Chapter as a unit and then to ad- 
vance a step forward just as one Chapter 
comes into force in toto. 


13. The result of non-enforce- 
ment of Section 30, therefore, is that— 

(a) Section 14 of the Bar Ccuncils 
Act, 1926 still governs the rights of the 
petitioner before me. That prevents a 
gap being caused as to his legal right 
to practise. But, on the other hand, the 
statutory right to practise conferr=d iy 
Section 14 (1) (a) is not an unfettered 
one. It is subject to the provisions of 
Sections 9 (4) and 14 (3) of thst Act 
which, as already explained, maintain in 
tact the power of the Calcutta High 
Court to make rules determining “the 
persons who shall be entitled to plead 
and to act in the High Court in the 
exercise of its original jurisdiction” and 
the “conditions under which suck per- 
sons shall be entitled to practise or 
plead”. Hence, the impugned Rule 22 
of the Original Side Rules still survives 
notwithstanding the passing of tha Ad- 
vocates Act, 1961 or the enforcem2nt of 
parts thereof, so far as the Ociginal 
Jurisdiction is concerned. 

(b) The same result is also ensured 


“by CL (e) of Section 50 (3). 


(c) In the above state of affairs, it 
is unnecessary to refer to Section 34 af 
the Advocates Act inasmuch as the rule- 
making power of the High Court in res- 
pect of its Original Jurisdiction is still 
kept in tact by the operation of See- 
tion 50 (3) of the Advocates Act so long 
as Section 30 is not given effect to, 
thereby bringing Chapter IV in force in 
toto. Nevertheless, since Section 34 has 
been brought into force with effect from 
1969, it may be referred to in order to 
examine whether it has made any change 
in situation in regard to the pre-exist-~ 
ing Rules. 


; 14. Before taking up that ques- 
tion, It may be observed, in passing, that 
the object of bringing ints force S. 34 
before Section 30 is enforced is, obvious- 
ly, to enable the High Court to make 
new Rules under the Advccates Act, re- 
lating to the Advocates’ right to prac- 
tise, In consonance with ‘the tenor of the 
Advocates Act and the change in the 
atmosphere which has been bzought 
about by the Constitution, instead of re- 
lying, any longer, upon antequated Rules 
dating from the days of the East India 
Company. With all respect, it must be 
said that the High Court has so far made 
no attempt to set foot on any ecmpre- 
hensive revision of the Rules and that 
the only thing produced is the impugned 
Proviso to Rule 1. 
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I make these observations only to draw 
the attention of the Court, represented 
by its Registrar, to the need for such 
revision which is desired by the Legis- 
lature itself, by enacting sub-sections (1) 
and (2) of S. 34. 


15. Apart from anything else. the 
inevitable anomaly which is caused by 
such piecemeal amendment of the exist- 
ing Rules may be demonstrated at once: 


Under Rule 22 of the O. S. 
Rules, no Advocate is entitled to act-on 
the Original Side. rior to the inser- 
tion of the impugned Proviso, that bar 
was absolute. The impugned Proviso. 
engrafted to Rule 1. at the beginning of 
the Rules, confers that right, provided 
the conditions prescribed therein are 
complied with by an Advocate who is 
desirous of practising in the Original 
Side. Hence. as soon as the Proviso was 
inserted, it was incumbent upon the 
Rule-making authority to correspond- 
ingly amend Rule 22, to make it clear 
that the bar in Rule 22 would now be 
subject to the exception introduced by 
the new Proviso to Rule 1. But noth- 
ing in thai behalf having been done, 
there is an inherent conflict between 
Rule 22 and the impugned Proviso to 
Rule 1, which cannot be left as it is 
after the anomaly has been brought be- 
fore this Court judicially. Apart from 
the other orders, if any, on the merits 
of this Rule. therefore, I would direct 
the Registrar (Respondent No. 1) to place 
the Rules before the Court in its rule- 
making capacity, for a suitable amend- 
ment so that Rule 22 may be read sub- 
ject to the proviso to Rule 1 of this 
chapter ` 


(d) Sub section (3) of Section 34 
is a transitional provision which is in- 
tended to govern the situation, if any, 
caused by the fact thet the High Court 
has not yet exercised its powers under 
sub-sections (1-2) of S. 34, to make new 
Rules under the Advocates Act. To my 
mind, there are two such provisions, the 
other one being Section 50 (3) (c) and 
(e). which has already been explained. 
According to the rules of construction, 
the two provisions must be interpreted 
to refer to two different situations: 

(i) Section 50 (3) saves the pre- 
existing rule-making powers under the 
Letters Patent and the Bar Councils 
Act, together with the rules made there- 
under, so long as the whole of Ch. IV 
is not brought in force; 


(ii) Section 34 (3) further continues 
the existence of those pre-existing 
Rules, if after Chap. IV has been brought 
into force, the High Court is not yet 
in a position to make new Rules in ex- 
ercise of the power conferred by Sec- 
tion 34 (1) (2). 
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It follows that the validity of 
the existing Original Side Rules must 


be determined with reference to the 
powers conferred by the laws prior to 
the Advocates Act. 

Even if that has to be tested 
with reference to the provision in Sec- 
tion 34 (3), the position would not be 
different. It was contended by Mr. 
Bhattacharyya that Section 34 has nar- 
rowed down the pre-existing rule-mak- 
ing power of the High Court and that 
the existing Rules cannot go beyond such 
narrower power inasmuch as sub-sec- 
tion (3) of 5. 34 says that the existing 
Rules will continue in force only “so 
far as consistent with this Act’ We are 
thus led to an interpretation of the 
ambit of sub-sections (1) and (2) of Sec- 
tion 34. The further contention of Mr. 
Bhattacharyya is that the only power 
now belonging to the High Court to 
make rules is that in sub-section (2), 
Cl (iii) of that section, namely, 

“Determining the persons who shall 
be entitled respectively to plead and to 
act in the High Court in the exercise of 
its original jurisdiction” 

16. It was urged by Mr. Bhatta- 
charyya that the power to determine 
the persons in the foregoing clause can- 
not sustain a power— 

(i) to deny that right altogether, as 
in Rule 22, to the Advocates who have 
a statutory right to plead and to act; 

(ii) or to impose conditions upon 
that right, as in the impugned Proviso 
to Rule 1. 

I7. The contention cannot be ac- 
cepted for two reasons— (a) the power 
conferred in sub-section (2) is by way 
of specific enumeration of some instances, 
while the general rule-making power is 
conferred by sub-section (1), which em- 
powers the High Court to impose con- 
ditions and, the provision in sub-sec- 
tion (2) is “without prejudice to the pro- 
vision contained in sub-section (2)” (vide 
Emperor v. Sibnath, AIR 1945 PC 156; 
Afzal v. State, (1964) 4 SCR 991 at 
p. 1000 = (AIR 1964 SC 164) and (b) the 
statutory right relied upon by Mr. 
Bhattacharyya is derived, till now, not 
from the Advocates Act but from the 
Bar Councils Act, which saves the rule- 
making power of the High Court relat- 
ing to the Original Jurisdiction, and 
that, again, is saved by Section 50 (3), 
until Chap. IV of the Advocates Act is 
brought into force in toto. 

18. More serious is the conten- 
tion of Mr. Bhattacharyya that even 
though Rule 22 be continued to exist by 
the transitional provisions of the Advo- 
cates Act, read with Section 14 of the 
Bar Councils Act, its contents are beyond 
the limits permitted by Section 9 (4) of 
the Bar Councils Aci and are, to that 
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extent, ultra vires, Sections 9 (4) and 
14 (3) of the Bar Councils Act, as has 
already been pointed out, save the rule- 
making power of this High Court in re- 
lation to its ‘original jurisdiction’. But 
Rule 22 and its Proviso exclude Advo- 
cates from acting— (a) “on the Original 
Side” and (b) also in “appeals” from the 
“Original Jurisdiction’. According to 
Mr. Bhattacharyya, which appears to be 
correct, these words in Rule 22 hare a 
wider sweep than that authorised by 
Sections 9 (4) and 14 (3) of the Bar 
Councils Act. If so, R. 22 should mave 
been amended after coming into force 
of the Bar Councils Act; in the abs2=nce 
of such’ amendment, Rule 22 has become 
invalid in so far as it goes beyond the 
limits specified in Sections 9 (4) and 
14 (3) of the Bar Councils Act 

19. (A) ‘Original Side’. 

The genesis of the expression ‘Ovigi- 
nal Side’ must have been in the adminis- 
trative office of the High Court, for, 
none of the. relevant statutes uses this 
expression. It is interesting to note ‘hat, 
as pointed out by Mr. Bhattacharyy<, in 
the 1900 Edition of the Rules of this 
Court relating to its ‘Several Jurisdic- 
tions’, the Editor, Mr. Belchambers des- 
eribed himself as ‘the late Registra> of 
the High Court in its Original Jurisdic- 
tion’, while in the very second parz of 
that Edition, Mr. Belchambers started 
calling himself as the Registrar of the 
‘Original Side’, and the Rules in the se- 
cond part were described as the ‘Arpel- 
late Side’ Rules. In all subsequent Edi- 
tions, the two parts came to be printed 
as separate Volumes, under the title — 
Origina] Side Rules and Appellate Side 
Rules. 

20. Section 9 of the Indian High 
Courts Act, 1861 which provided for the 
constitution of High Courts by Le«ters 
Patent. specified the jurisdictions wnich 
could be exercised by the High Court. 
The relevant portion thereof wa; as 
follows: 

“Each of the High Courts ...... ..... 
shall have and exercise all such. civil, 


criminal. admiralty anc vice-admiralty, 
testamentary, intestate, and matri- 
monial jurisdiction, original and appel- 
late cdeetibanacdes as Her Majesty may by 
such Letters Patent ............... grant and 
direct.” 


2i. {t 1s evident that apart trom 
the civû and criminal jurisdiction, the 
High Court was to exercise some special 
jurisdictions over Admiralty. matri- 
monial and like matters. In the Letters 
Patent. which followed, the expression 
‘Original Jurisdiction’ was used onl~ in 
relation to civil jurisdiction, in Cils. ll- 
13, jurisdiction over infants, lunatics and 
insolvents, and in relation to crirrinal 
jurisdiction, in Cls. 22-24 The Adm-_ral- 
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ty. Matrimonial and Testamentary juris- 
dictions were treated separately, with- 
out mentioning whether they were to be 
treated as Original or otherwise. Ey the 
expression “in the exercise of its orgi- 
nal jurisdiction” the Bar Councils Act 
must have therefore meant the original 
civil and criminal jurisdiction and not 
any other jurisdiction which also the 
High Court might exercise under the 
Letters Patent. 


22. It appears that in makirg the 
Rules and in publishing a compendium 
thereof, the rule-making authority treat- 
ed these miscellaneous suits, such as 
Admiralty, Matrimonial and Testamen- 
tary Suits also as ‘Original jurisdictions’. 
The entire set of rules were incluced in 
the publication relating to the Original 
Side’. 

23. In passing, it may also be 


pointed out that the Calcutta High Court 


(Jurisdictional Limits) Act, 1919 defined 
the territorial limits of the ‘ordinary 
civil jurisdiction’ of the High Court and 
not of any of its other jurisdictions Un- 
fortunately, in Aswini Kumar's case, 
1952 SCA 683 = (AIR 1952 SC 369) the 
attention of the Court was not focussed 
upon the difference between the terms 
‘Original Side’ and ‘Original Jurisdie- 
tion’. But whatever might be the exact 
connotation and ambit of the expression 
‘Original Side’, this much is clear that 
as a result of Section 14 of the Bar 
Councils Act, as held by the majority 
of the Supreme Court in Aswini Kumar’s 
case, 1952 SCA 683 = (AIR 1952 SC 369) 
the High Court lost its power to plaee 
any condition or limitation upon the 
statutory right of an Advocate in “the 
Appellate and other jurisdictions” exer- 
cised by the Court, save only the rigi- 
nal jurisdiction (p. 698, ibid.). 

24. Most curiously, when the 
Constitution was inaugurated and Arti- 
cle 226 conferred upon ‘the High Court’ 
the power to issue the constitutional 
writs, the antequated division of the 
High Court into the ‘Original Side’ and- 
‘Appellate Side’ was imported into the 
constitutional writ jurisdicztion and, not 
only were different procedures prescrib- 
ed for the issue of the same writs in 
similar cases, but the right of the Advo- 
cates to act was treated differently on 
the two sides, — the division depending 
on the artificial territorial limits dating 
from the days of the East India Com- 
pany, and not upon any difference in the 
nature of the jurisdictions. Rules 4-6 of 
the’ Rules, so introduced, under Art. 226 
thus provide— 

‘4. All applications for Writs :n the 
nature of Mandamus, Prohibition and 
Quo Warranto, in which all the respond- 
ents reside or carry on business or have 
their offices situate within the ordinary 
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original civil jurisdiction, of this High 
Court, whether they relate to a person, 
er court, or authority, whether exercis- 
ing civil, criminal or administrative 
jurisdiction shall be dealt with by the 
Original Side and shall be marked as 
“Original Side” applications. 


5. All applications for Writ in the 
nature of certiorari, wherein the records 
are located or are available within the 
ordinary original civil jurisdiction of this 
High Court, whether they relate to an 
authority or court exercising civil or cri- 
minal or other jurisdiction shall be dealt 
vith by the Original Side and shall like- 
wise be marked as “Original Side” ap- 
tlications, where such authority or court 
and any other person, having custody of 
the records, have their offices situate 
within the aforesaid ordinary original 
civil jurisdiction of this High Court. 

6. All other applications whether 
they relate to a person or authority or 
court exercising civil or criminal or 
cther jurisdiction shall be dealt with by 
the Appellate Side of the High Court 
and marked as “Appellate Side” appli- 
cations.” 


25. It need hardly be point out 
that when a Judge on the Appellate 
Side takes up a petition under Art. 226, 
he does not hear any appeal arising out 
of a petition under Art. 226 but hears 
and determines the petition as an origi- 
nal writ proceeding in the same manner 
zs his counterpart on the ‘Original Side’ 
disposes of such a petition, when arising 
within the territorial limits.of the ‘Ori- 
ginal Side’ of the same High Court. And 
yet, an Advocate is allowed to ‘act’ be- 
fore the one Judge and not before the 
other. The position has been made 
more anomalous and untenable, by ex- 
cepting certain some such applications 
marked ‘Original Side’, according to their 
subject-matter, by the Proviso in R. 28, 
which makes interesting reading: 

“28. So far as appearance of Advo- 
cates and Attorneys are concerned, the 
` rules applicable in the Original Side 
will apply to applications marked ‘“Ori- 
ginal Side” and the rules applicable in 
the Appellate Side will apply to appli- 
cations marked “Appellate Side”, 


Provided that in the matter of ap- 
plications marked “Original Side” as 
aforesaid but relating to Industrial Tri- 
bunals or the Corporation of Calcutta or 
Income-tax or Agricultural Income-tax 
Authorities or Tribunals, Advocates, not 
entitled to practise on the Original Side 
and Advocates, so entitled under Chap- 
ter 1, Rule 2 (iii), Gv) and (vi) of the 
Original Side Rules, and Attorneys shall 
be entitled to appear and act.” 


26. It may not be illegitimate to 
say that the bulk of the remaining Rules 
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thus framed under Árt. 226 appears to 
have one objective, namely, to main- 
tain the distinction between the ‘Origi- 
nal Side’ and the ‘Appellate .Side’, not 
only in matters procedural and of legal 
representation but extend so far as the 
Judges who ar2 to hear such applica- 
tions. Rule 24 says-— 

"24. All applications under Art. 226 
of the Constitution shall, subject to any 
direction of the Chief Justice, be made 
before a Judge on the Original Side 
taking interlocutory applications or such 
other Judge as the Chief Justice may 
appoint.” 


27. The of the rule 
“or such other appoint” is 
a later addition introduced by way of 
amendment. So far as the original por- 
tion is concemed one might wender 
whether it was not patently ultra vires 
Art. 226 which confers the constitutional 
jurisdiction on the ‘High Court’, which 
includes each Judge of the High Court. 
Who shall be ‘the ‘Judges of the Origi- 
nal Side’ is not indicated in the Rules 
themselves nor what constitutes their 
special competence to determine “all ap- 
plications under Art. 226”, to the exclu- 
sion of the otner Judges of the High 
Court. So far as I am aware, every 
person appointed as a Judge of the High 
Court, under Art. 217 (1), is appointed 
a Judge of thea High Court and takes 
his oath as such. No person is selected 
or appointed as a Judge of the Original 
or Appellate Side. How could, there- 
fore a formal rule made in exercise of 
the constitutional power under Art. 226, 
vest the jurisdiction in some of the 
Judges of the High Court, as a rule, 
without indicating what should be the 
qualifications tc be dubbed a Judge on 
‘the Original Sice’. The addition of the 
latter part “or such other Judge” does 
not improve the position. If the matter 
is to be left to the ultimate discretion 
of the Chief Justice, there is no reason 
why the first part of Rule 24 should not 
have been omitted altogether and sub- 
stituted by the words introduced by the 
amendment. 


latter part 
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28. Here. again, is a relic of his- 
tory which deserved a decent burial long 
ago. Broadly speaking, prior to the en- 
actment of the Specific Relief Act, 1877, 
the jurisdiction of the Calcutta High 
Court to issue the prerogative writs was 
derived from cammon law, read with the 
Charter of the Supreme Court. It was, 
accordingly, confined to the limits of the 
Presidency towns and, primarily, for the 
benefit of the British settlers. When 
the. High Court came to be established, 
the power raturally came to be confined 
to its Original Jurisdiction: (cf Ryots of 
Garabandhu v. Parlakimedi, 48 Cal WN 
18 = (AIR 1943 PC 164)). In 1877, the 
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Specific Relief Act was passed, See. 45 
thereof substituted the prerogative writ 
of mandamus by a statutory order in 
the nature thereof Nomani v. Banwarilal, 
(1947) 51 Cal WN 716 and it was ex- 
pressly limited to “the local limits of 
the ordinary original civil jurisdicfion”, 
and an order passed in such proceeding 
was treated as a ‘decree made’ in the 
‘ordinary original civil jurisdiction’ Sec- 
tion 48). The High Court continued to 
retain its common law power to issue 
the other writs of prohibition, certiorari 
and quo warranto, within the same lmits 
of its Original Jurisdiction. Naturally, 
motions for these writs were treated as 
‘Original Side matters and placed be- 
fore Judges sitting on that Side. Sec- 
tion 51 of the Specific Relief Act, 1877 
conferred power upon the High Court 
to make rules to regulate the procedure 
for an application under Sectior 45, 
Chapter XXIX of the Original Side Eules 
was the product of this power ard it 


‘applied mutatis mutandis (Rule 2), the 


Rules relating to ‘Original Side motions’ 
in Chapter XX (vide 1914 Ed. of O. S. 
Rules) to motions for an order in the 
nature of mandamus under the Specific 
Relief Act, 1877. 


29. The one beneficial thing Jone 
by the Constitution of India, whizh I 
repret to say, was not realised by the 
rule-making authority of this Court, was 
that Art. 226 of the Constitution extend- 
ed the power to issue the prerogative 
writs to all persons and authorities with- 
in the jurisdiction of the High Court, 
whether original or appellate and free 
from any statutory limitations anc in 
supersession of the common law pcwer 
or the statutory power under the Specific 
Relief Act. Some anomaly, of course, 
continued to exist so long as the cramp- 
ing statutory provisions in the Specific 
Relief Act were not removed. This 
anomaly having been pointed out by the 
Law Commission, Sections 45-51 of the 
Act, 1877, were effaced in toto when the 
Specific Relief Act of 1963 came tc be 
enacted. 


30. But. notwithstanding all his. 
and the fact that Art. 226 of the Con- 
stitution has severed its roots with the 
past and placed the power to issue the 
prerogative writs in “every High Cotrt”, 
the Rulemaking authority, while mak- 
ing fresh Rules relating to the exercise 
of the power under Art. 226 found it 
hard to get rid of the past and the old 
obsession of all applications for the pre~ 


rogative writs being placed before “a 
Judge on the Original Side” presen‘ed. 
The subsequent amendment at the ənd 
of the Rule 24, which I have already 
pointed out, does not speak of any re- 
orientation in the matter.- The posi-ion 
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becomes all the more anomalous when 
it is seen that all applications for habeas 
corpus, which are now founded on Arti- 
cle 226 of the Constitution and not Sec- 
tion 491 of the Criminal P. C. are to 
be disposed of by the Appellate Side 
(A. 5. Rules, Vol, I, Ch. XI, R. 28-A). 
so also are all proceedings under Arti- 


cle 227 (A. S. Rules, Vol. I, Ch. II, pp. 8, 
13), even though there is little differ- 
ence between such proceeding and a 
proceeding for certiorari, as to the issues 
involved and the effect of the order, if 
granted. 


31. This digression upon Rule 24 
has no direct bearing on the merits of 
the petition but has been resorted to by 
me to illustrate that the Eules made by 
the Court have not alwavs followed a 
logical system derived from the Consti- 
tution and the relevant statutes and also 
for the purpose of drawing the attention 
of the rule-making authority to the need 
for a comprehensive revision. 


32. It has also been pointed out 
by Mr. Bhattacharyya that there was a 
time when even applicatiors for revision 
under Section 115 of the Civil P. C. 
against decrees of the Presidency Small 
Causes Court were treated as appertain- 
ing to the Original Side vide Hindley 
v. Marwari, ILR 46 Cal 962 = (AIR 
1920 Cal 305), and that the Rules had 
to be changed to exclude these from 
the ambit of the Original Side. 


33. It is not necessary for me to 
determine exclusively what matters 
would properly come within the fold of 
the expression ‘Original Jurisdi-tion’. 
What has so far been stated makes it 
clear that the expression ‘Original Side’ 
1s not, in fact or law, idenvical with the 
expression ‘Original Jurisdiction’, but is 
much wider. _ 

34. In the result, the use of. the 
expression ‘Original Side’ instead cf the 
expression ‘Original Jurisdiction’ has be- 
come ultra vires and invalid since the 
coming into force of the Bar Councils 
Act and Respondent No. 1 should be 
directed not to enforce Rule 22 against 
the petitioner in any jurisdiction of the 
High Court other than its ‘Original Curis- 
diction’. 

B. Appeals from Original Jurisdic- 


35. Hardly any authority is requir- 
ed to assert, that, literally, ‘original’ and 
‘appellate’ are contrary concepts, so that 
the one cannot be comprehended in the 
other. In fact, from the very High Courts 


tion 


` Act, 1861 downwards. this distinction has 


been maintained by all the relevant laws. 
Thus, Section 9 of the Act of 1861 vvhich 
specified the various jurisdictions that 
the High Courts were to exercise, used 
the words ‘original’ and ‘appellate’, in 
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juxtaposition to each other. This dis- 
stinction and terminology is also used 
in other sections of that Act, such as 13. 


36. It is patent that the Letters 
Patent of 1865, which was a subordinate 
legislation made in exercise of the power 
conferred by the Act of 1861, could not 
transgress the provisions of the Act of 
1861, which was recited as the source of 
its power in the Preamble of the Letters 
Patent itself, and, on an analysis of its 
provisions, it will be evident that the 
Letters Patent maintained the distinction 
between the Original and Appellate Juris- 
dictions of this High Court: 

- (a) Original jurisdiction: This is 
sub-divided under two sub-heads Ordi- 
nary original civil jurisdiction, which is 
dealt within cls. 11-12, and extraordinary 
original civil jurisdiction, ‘which is 
dealt with in cl. 13. Similarly, the 
criminal jurisdiction of the High Court 
is divided under two heads ordinary and 
extraordinary in Cls. 22 and 24 res- 
pectively,. 


(b) Appellate jurisdiction: There was 
no question of any appellate jurisdiction 
over the original criminal jurisdiction of 
the High Court, because any appeal from 
that jurisdiction was barred by cl. 25. 
The criminal appellate jurisdiction of the 
High Court was therefore confined, by 
cl. 27, to appeals from .Criminal Courts 
in the Provinces and the expression ‘ap~ 
pellate jurisdiction’ is used in the body 
of cl. 27. l 

37. As to -civil “appeals to the 
High Court, apart from the ‘appeliate 
jurisdiction? from decisions of Courts in 
the Provinces, which was dealt with in 
cl. 16, the ‘appellate jurisdiction’ of the 
High Court, under cl. 15, was to extend 
over the judgments of a Single Judge of 
the High Court, and one Judge of a 
Division Bench thereof, whether exerci- 
sing original or appellate jurisdiction, 
subject to certain exceptions specified in 
that clause, with which we are not con- 
eerned, in the present context. Cl. 15 
refers to what is popularly known as 
‘Letters Patent Appeals’. There is no 
doubt that the jurisdiction under Cl. 15 
is classed by Letters Patent itself as 
‘appellate jurisdiction’, which expression 
is used in the marginal note to Cl. 15. 


38. The distinction between the 
‘Original’ and the ‘appellate’ jurisdictions 
of this High Court having thus been 
well-settled from the inception of the 
Court, when the Legislature used the 
expression ‘in exercise of the original 
jurisdiction’ in Section 9 (4) or 14 (3) of 
- the Bar Councils Act, must be under- 
.stood to refer to the ‘original jurisdiction’ 
as just explained and not to include the 
appellate . jurisdiction to hear appeals 
from the subordinate courts or from 


AIR. 


Single Judges of the High Court, exercis- 
ing original or appellate jurisdiction. 
39. The exclusion of ‘appeals 
from the Original jurisdiction in the Pro- 
viso to Rule 22 was therefore patently 
unwarranted after the coming into force 
of the Bar Councils Act, in view of Sec- 
tions 9 (4) and 14 (3), referred to by me 
already. 
AO. 
to be separately dealt with in the ‘Orgi- 
nal Side Rules’, some explanation may 
be given. Mr. Deb, on behalf of the 
Opposite Party, referred to Cl. 37 of the 
Letters Patent as to authority of the 
rule-making power of the High Court 
relating, inter alia, to appeals from the 
Original Jurisdiction. No doubt, the 
language of Cl. 37 is wide enough to 


include ‘both original and appellate 
jurisdiction, but it is confined to one 


specified matter only, namely, ‘the pur- 
pose of regulating al_ proceedings in civil 
eases”. It is evident at once that the 


rule-making power conferred by Cl. 37 


related to matters other than those al- 
ready covered by Cl. 9, which has been 
explained by me earlier. While Cl 9 
empowered the High Court to make 
rules to deal with the admission of law- 
yers and their right to plead or to act, 
CL 37 conferred the power tc regulate 
the procedure in the civil and other 
jurisdictions mentioned therein. Hence, 
a rule governing the right to plead or 
to act, such as Rule 22 could not be sus- 
tained by anything in Cl. 37. The reason 
why separate provision was to be made 
is clear from the text of Cl. 37 itself. 
The procedural rules in the Civil. P. C. 
were not to be applicable to civil pro- 
ceedings before the High Court and that 
is why the High Court was empowered 
to make special rules in this behalf, 
though in making such rules, the High 
Court was to take into consideration 
what was provided in the Code. See- 
tion 129 of the Civil P. C. for the same 
reason, cannot be invoked to sustain a 
power to make rules regulating the right 
to plead or to act, because it is confined 
to matters of procedure relating to the 
ot civil jurisdiction of the High 
ourt. 


Ai. So far as the contenis of 
Chapter XXXI of the O. S. Rules, deal- 
ing with “Appeals from Judgments of 


First Instance on the Original Side” are- 


concerned, it must be held that they 
are procedural rules, which the High 
Court is empowered by Cl. 37 to make. 
It may bé that for the sake of conveni- 
ence of reference these Rules have been 
incorporated in the collection of Rules 
relating to the O. S. rather than to the 
A. S., in the edition. subsequent to 1900. 

42, To exclrde, by Rule 22, the 
Advocates from acting in appeals from 


As to how these appeals came 


a, ~ 
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the Original Jurisdiction is, however, 
another matter. This cannot, as just 
held by me, come within the ambit of 
Ci. 37. It came under Cl. 9 of the 
Letters Patent and was valid until the 
Bar Councils Act, 1926 came into force. 
Sections 9 (4) and 14 (3) of that Act, 
as held by me earlier, saved only the 
rule-making power of tke High Court 
in so far as it related to its ‘original’ 
jurisdiction. Any rule made by the High 
Court, barring the right of an Advccate 
to act in appeals from the Original 
Jurisdiction, must have become in~alid 
on the coming into force of Section 14 
of the Bar Councils Act and the very 
power of the High Court to make 3uch 
Rules by virtue of the Letters Petent 
was taken away. by invalidating the 
Letters Patent, to that extent, by Sec- 
tion 19 (2) of the Bar Councils Act, 
which has not yet been repealed previd- 

“When Sections 8-16 come into force 
in respect of any High Court ........... . 
established by Letters Patent, this Act 


shall have effect in respect of such 
Court notwithstanding anything zon- 
‘tained in such Letters Patent, and such 


Letters Patent shall, in so far as -hey 
are inconsistent with this Act or any 
rules made thereunder, be deemec to 
have been repealed.” 

43. The conclusions that emarge 
from the foregoing discussion are— _ 

(i) Appeals from the Original juris- 
diction lie to the Appellate jurisdiction 
of the High Court. Anything like an 
appellate-original or original~appe_late 
jurisdiction is not conceived of by any 
of the relevant laws just discussed. 

' (Gi) Nothing corresponding to Bec- 
tion 9 (4) was reserved by the Bar 
Councils Act to save the rule-making 
power of the High Court to regulate 
acting before the Appellaie Jurisdiction 
of the High Court. 

44. The Advocates Act does not 
go back against the aforesaid posifion. 
By Section 50 (2) (d), which has come 
into force in December, 1961, that art 
of Cl. 9 of the Letters Patent which 
gave the High Court the power relacing 
to ‘admission and enrolment of legal 
practitioners’ has already been taken 
away. Of course, the latter part of C1. 9 
relating to the right to practise of legal 
practitioners is still there, by virtue of 
Section 50 (3) (e) of the Advocates Act 
so long as the remaining section of Ckap- 
ter IV, namely, Section 30 is not given 
effect to, but the power under Section 40 
(3) (e) must be read as subject to the 


limitation already imposed by the Bar . 


Councils Act, which is continued to exist, 
during the same period, by S. 50 (3) (c). 
That limitation is that the power of the 
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High. Court in relation to the right to 
practise is to be exercised within the 
limits of the ‘Original jurisdiction’, by 
reason of Sections 14 (1) (a) and 9 (4) of 
Bar Councils Act and anything in Cl. 9 
of the Letters Patent whick went Leyond 
that stands repealed since the coming 
into effect of Section 19 (2) of the Bar 
Councils Act, 1926. Articie 225 of the 
Constitution did not revive whaz had 
thus been repealed prior to commence- 
ment of the Constitution. 


45. It was argued by Mr. Ded that 
even if this were the position under the 
Bar Councils Act, Section 30 (1) of the 
Advocates Act was wide enough to em- 
power the High Court to regulate the 
right of an Advocate .to practise before 
the Appellate jurisdiction of the High 
Court. To accept any such argument 
would be to hold that the Advocates 
Act, 1961 is a retrograde measure and 
subjects the right of an Advocate te 
practise in a measure larger than per- 
missible under the Bar Councils Act. I 
have shown that the history of the legis- 
lation relating to the Bar has been one 
of progression towards unification and 
autonomy. The Bar Councils Acc and 
its successor, the Advocates Act have 
even taken away the disciplinary juris- 
diction of the High Court over Advo- 
cates and placed it in the hands of a 
corporate body, namely, the Bar Ccuncil. 
In this background, it cannot be sup- 
posed that, after enunciating, in S. 30, 
the statutory right of an Advocate in 
a language similar to that in S. 14 (1) 
of the Bar Councils Act, the Advocates 
Act would place restrictions upon that 
right in a sphere outside that covered 
by Section 9 (4) of the Bar Councils Act. 
as explained by the majority of the 
Supreme Court in Aswini Kumar’s case, 
1952 SCA 683 = (AIR 1952 SC 369). 


46. Further, I have already shown 
that owing to the non-enforcement cf 
Section 30 as yet, Sections 8-15 of the 
Bar Councils Act as to the right to 
practise are still holding the field. (Sec- 
tion 50 (3) of the Advocates Act) and 
there is nothing in the Advocates Act 
to resurrect what had become ultra 
vires and invalid on the coming into 
force of the Bar Councils Act. In parti- 
cular, Section 34 (3), which was - elied 
upon on behalf of the O. P., has no such 
effect, because it only meintains those 
which were in force at the commence- 
ment of the Advocates Act. It has also 
been pointed out that any reliance on 
the Letters Patent (Cl. 9, in particular) 
to sustain such regulation beyond the 
‘Original Jurisdiction’ will be cf no 
avail, in view of Section 19 (2) o2 the 
Bar Councils Act, which I have already 
explained. 
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(iii) The words “and on appeal 
therefrom”, at the end of the Proviso 
to Rule 22 thus become ultra vires and 
invalid on the coming into force of the 
Bar Councils. Act. In the result, 


(a) The words “and on appeal there- 


from” at the end of the Proviso to R. 22 
shall be read as omitted from the Pro- 
viso to Rule 22. 

(by Respondent No. 1 shall be res- 
trained from giving effect to the said 
Proviso and from Rare the Petitioner 
irom ‘acting’ in appeals from the Origi- 
nal Jurisdiction. 

(c) The Registrar should be directed 
to place Rule 22 before the rule-making 


authority to make suitable amendments 


in Rule 22, in the light of the foregoing 
observations. 


Il. Validity of the Proviso to Rule 1. 


47. I. Before going into the other 
points raised in relation to the Proviso, 
it may at once be stated that, in view: of 
the proceeding discussion relating to the 
expression ‘original jurisdiction’ and 
‘Original Side’ the use of the expression 
‘Original Side’ in the opening part of the 
Proviso is patently untenable. In fact, 
there is no reason whatever why the 
Proviso should use a language other 
than what. the enacting portion of R. 1 
uses, having regard to the function of 
a Proviso according to the law of inter- 
pretation of statutes. The rule with the 
opening part of the proviso reads as 
follows: 

“i. Any person qualified as herein- 
after stated may appear and plead in 
the High Ceurt in the exercise of its 
Original Jurisdiction and if such applica- 
tion is granted shall be entitled so to 


appear and plead and be subject to the 
rules contained in this Chapter. 


Provided that any person qualified 


to appear and plead on the Original Side 


under the above may 


also apply to act in the High Court in 
the exercise of its original jurisdiction 
and if such application is granted, shall 
also be entitled to act subject, to the 
following sub-rules ..........scsceces 


48. By Rule 1, persons are allow- 
ed to appear and plead, subject to cer- 
tain conditions, “in the High Court in 
the exercise of its Original jurisdiction” 
The reference in the Proviso to “any per- 
son qualified to appear and plead on the 
Original Side under the above rule” is 
thus patently wrong. I might have 
omitted to say anything on this point 
but for the fact that the same expression 
‘Original Side’ is used in all the sub-rules 
of the Proviso. 


_ 49. - Having regard to my preced~ 
ing conclusion that the statutory provi- 


A.B, 


sions in -Sections 9 (4) and 14 (3) of the 
Bar Councils Act empower the High 
Court to make rules relating to the Ori- 
Zinal jurisdiction of the High Court 
alone, that expression should be used in 


the impugned Proviso, instead of the ex- 
pression ‘Original Side’. and the Registrar 
should be .directed_to draw the atten- 
tion of the Court in its administrative 
zapacity to this point. 


50. ` Ii. It was contended by Mr. 
Bhattacharyya, in general, that the am- 
sndment which introduced the impugn- 
2d Proviso is altogether without legal 
authority since it does not recite under 
what statutory power the amendment 
was being made. But, as has been held 
very often by the courts of the highest 
authority, a subordinate law-making 
body need not necessarily recite the 
precise statutory provision under which 
a rule or other statutory instrument is 
made. It would suffice for the validity 
of the subordinate legislation if anv 
ue? provision may be shown to sus- 
ain it. 


51. I have already piven my rea~ 
sons for-holding that the field, owing to 
the non-enforcement of Section 30,. is 
still held by the Bar Councils Act. The 
contention of Mr. Bhattacharyya that 
the Bar Councils Act did not empower 
the High Court to lay down any-condi- 


tions subject to which only the right of of 


an Advocate to practise or to act could 
be exercised, is not correct because the 
latter .part of Section 9 (4) of that Act 


empowered the High Court “to prescribe 


the conditions under which such persons 


shall be entitled to practise or to plead”, 
in the Original Jurisdiction. 


52. Since the power under the 
Bar Councils Act is still available to 
the High Court, the impugned amend- 
ment may be sustained on that ground. 

53. In this view, it is not neces~ 
sary for me to deal with the assertion 
made by Mr. Deb that such power is, 
under Section 84 (1) of the Advocates 
Act, available even with respect to the 
Appellate Jurisdiction. But, as I have 
said. there is nothing in the Advacates 
Act, 1961, to override the interpretation 
fiven in Aswini Kumar’s case, 1952 SCA 
683 = (AIR 1952 SC 369) that in view 
of Section 14 (1), read with S. 9 (4) of 
the Bar Councils Act, the power of the 
High Court to lay down such conditions 
was confined to the Original jurisdiction 
only and could not extend to the Ap- 
pellate Jurisdiction, 1952 SCA 683 (690, 
698) = (AIR 1952 SC 369). This ques 
tion is, however, academic, in view of 
my conclusion that since the Bar Coun- 
cils Act has not yet been repealed, even 
though Section 34 (1) of the Advocates 


y, 
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Act has been brought into force, in the 
absence of any non obstante clause, Sec- 
tion 34 (1) cannot be construed so as to 


-override Sections 9 (4) and 14 of the 


Bar Councils Act, at least so long as 
they survive. 

54.- 
behalf of the Petitioner that the power 
to prescribe ‘condition’ upon the ex- 
ercise of a right cannot include the 
power to impose a condition which would 
destroy the right 
exercise impossible. Such a condition, 
it was urged, was in Cl. (1) of the Pro- 
viso. According to para. 6 of the Sup- 
plementary affidavit dated 15-12-1966, 
it was impossible, to-day, to find out 
an office accommodation within the boun- 
daries specified in Cl. (1) of the Proviso; 
and that even if any such accommoda- 
tion be available it would be beyond the 
means of many of the Advocates. In 
para 29 of the counter-affidavit it is 
stated that a new block of flats is under 
construction within the specified area 
which would (in future) afford ample ac- 
commodation to newcomers. Of course, 
the particulars of rents or other condi- 
tions on which such 
would be available are not given in the 
counter~affidavit. This is, however, a 
disputed question of fact, upon which the 
decision in the present proceeding can- 
not rest; and, in particular, I-could not 
enter further into this disputed question 
because of certain other brcad considera- 
tions in view of which’ the petitioner 
cannot succeed on the instant point in 
this proceeding. 

55. The first is thet the petitioner 
has not given any particulars as to what 
attempts he has made to secure accom- 
modation; secondly, there is another set 
of Rules which impose identical condi- 
tions, though the language may be dif- 


-— ferent, and those affected by those Rules 


have not joined in this petition or 
been brought on the record. Those are 
the “Rules relating to practice of 
Supreme Court Advocates on the Origi- 
nal Side of the High Court” at pp. 14-16 
of the O. S. Rules, Vol. I, to which I 
have referred earlier. It may be point- 
ed out in this context, that owing to 
the provision in Section 50 (3) (d) of the 
Advocates Act the category of Supreme 


„Court Advocates or the statute govern- 


ing them cannot be said to have as yet 
been defunct. If the condition imposed 
by Cl. (1) of the impugned. Proviso be 
ultra vires, it must necessarily be so 
with respect to the condition imposed by 
sub-rule (2) of the Supreme Court Ad- 
vocates Rules. It was therefore neces- 
sary to challenge the validity of the 
rule as well and to bring on the record 
the Supreme Court Advceates and the 
Rules affecting them, by resorting to 


TII. It was next contended on 


itself or render its’ 


accommodation _ 
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O. 1, R. 8 or the like, in order to obtain 
a judicial verdict as to the condition 
being ultra vires or discriminatory 
against the Advocates vis a vis the At- 


, torneys. 


56. I would therefore rejecz this 
point, without prejudice to the right of 
the petitioner to make a fresh cha_lenge 
on proper averments and with proper 
parties. a 

57. The contention advanced on 
behalf of the Petitioner that the im- 
pugned Proviso makes a discrimination 
between the Advocates and the Attor- 
neys inasmuch as the condition, such as 
a cash deposit of Rs, 500/-, imposed by 
Cl. (9) of the Proviso, is mot applicable 
to Attorneys is not correct since the said 
sub-rule is applicable to all the classes 
of lawyers entitled to act “in the Origi- 
nal Side’ and Attorneys are noz ex- 
empted by the Rule. This has in fact, 
been conceded by Mr. Deb. It is not 
necessary for me, further to go into the 
disputed question of fact whether the 
Registrar has, in fact, exempted any 
Attorney or Attorneys from the opera- 
tion of sub-rule (9) which has been 
brought into force so recently. He 
being an officer of this Court, it vould 
suffice for me to point out that he has 
no such power and that he is bound to 
enforce sub-rule (9) against all the three 
classes ~—— ‘Barristers, Advocates anc At- 
torneys’. Another thing which I should 
point out to the Registrar, in this con- 
nection is that Cl. (9) of the impugned 
Proviso does not exempt thcse Attorneys 
who had been enrolled pricr to coming 
into force of the impugned Proviso. In 
para. 3 of the affidavit-in-opposition dated 
November 19, 1970, he states that nc At- 
torney has as yet applied under the im- 
pugned Proviso and that that is why no 
question of applying Cl. 9 of the impugn- 
ed Proviso has so far arisen. This as- 
sumption of his is not correct. Any 
Barrister, Advocate, or Attorney who is, 
after the commencement of the impuzned 
Proviso, desirous of acting in the ‘Oripgi- 
nal Jurisdiction’, must comply with 
Cl. 9 or the other clauses of the Proviso. 
Hence, even Attorneys who had been 
acting from before in the ‘Original Juris- 
diction’ must be required by the Regis- 
trar to deposit the sum of Rs. 500/- and 
also to comply with the other Rules, if 
not already complied with; otherwise, they 
cannot now be allowed to act. 


58. The conclusion that emerges 
is that the petitioner is entitled to relief, 
as indicated earlier, with respect to all 
jurisdictions of the High Court other 
than the Original Jurisdiction. 

59. A preliminary point has bow- 
ever, been raised on behalf of the Law 
Society that no relief can be given 
against the Registrar, in the absence of 
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the Chief Justice and/or the other Judges 
of this Court. This objection must be 
overruled in view of the decision of the 
Supreme Court in Prem Chand v. Excise 
Commr., AIR 1963 SC’ 996. In that case, 
she validity of a Rule made by the 
Supreme Court together with an order 
of the Court calling for security in pur- 
suance of that Rule was challenged, with 
the Registrar, as opposite party, along 
with the private party involved. The 
Court not only declared the Rules uncon- 
stitutional but quashed the-judicial order 
made by the Court taking itself to be 
represented by the Registrar. 

66. In the result, ‘this Rule is 
allowed in part as follows, but without 
any order as to costs. 

(a) Let it be declared that Rule 22 
of Chapter I of the ©. S. Rules, Vol. I 
is ultra vires and invalid in so far as ıt 
relates to any jurisdiction of this Court 
other than its Original Jurisdiction and 
let the Registrar (respondent 1) be res- 
trained from enforcing it against the 
petitioner in any jurisdiction other than 
the Original Jurisdiction of this Court and 
in appeal from the Original Jurisdiction. 

(b) The Proviso to Rule 1 of Chap- 
ter I of the said Rules be similarly dec- 
lared ultra vires in so far as it re- 
lates to jurisdictions other than the Ori- 
ginal Jurisdiction and the Registrar (Res- 
pondent 1) be restrained from preventing 
the petitioner from acting for suitors in 
all jurisdictions other than the Original 
Jurisdiction, without being required to 
comply with the requirements of the 
Proviso. 

(c) The Registrar is further directed 
to place the said Rules before the Rule- 
making body of this Court, drawing the 
attention of that body as to the need 
for amending the Rules on the points 
suggested herein. 

61. As sought for by the Regis- 
trar, Original Side, and supported . by 
the Bar Library Club and the Incorporat- 
ed Law Society, the operation of this 
order will remain stayed for two weeks 
from this date. ; 
. Order accordingly. 
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Madhusudhan Debnath, Petitioner v. 
Sm. Radharani Mondal and others, Op- 
posite Parties. 


P Civil Rule No. 4272 of 1968, D/- 7-6- 
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(A) Houses and Rents -— West 
Bengal Premises Tenancy Act (12 of 
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1956), S. 17—Sub-section (2-B) prescrib- 
ing time limit for applying for payment 
of rent in instalments is not repugnant 
to sub-section (2-A). (Para 6) . 

Though an application under sub- 
section (2-A) for payment of rent in in- 
stalments is not subject to time limit 
under sub-sections (1) and (2) for de- 
positing rent it has to be filed by reason 
of sub-section (2-B) before expiry of the 
time within which rent has to be deposit- 
ed under sub-section (1). (Para 6) 


(B) Houses and Rents—-West Bengal 
Premises Tenancy Act (12 of 1956), Sec- 
tion 17 (2-B) and (3) — Sub-see. (2-B) 
prescribing time limit for seeking leave 
to pay rent in instalments and sub-sec- 
tion (3) providing for striking out defence 
against delivery of possession for not de- 
positing rent m time do not infringe 
Art. 19 (i) (g) of Constitution — (X-Ref: 
— Constitution of India, Art. 19 (1) (g)). 

(Para 8) 

(C) Houses and Rents — West Bengal 
Premises Tenancy Act (12 of 1956), Sec- 
tion 17 (3) — Provision having been part 
of the Act which has received prior as- 
sent of the President thus satisfying re- 
quirement of Art. 254 (2) of the Con- 
stitution would prevail even assuming it 
is repugnant to some Civil P. C. provi- 
sions — (X-Ref:—- Constitution of India, 
Art. 254 (2)). (Paras 9 and 13) 


(D) Houses and Rents—West Bengal 
Premises Tenancy Act (12 of 1956), Sec- 
tion 17 (2-B) — Time limit for applying 
for leave to pay rent in instalments is 
not repugnant to Civil P. C. provisions 
and S. 17 (3) being constitutionally valid 
sub-section (2-B) cannot be attacked as 
invalid on ground of being repugnant to 
Civil P. C. (Para 10) 

(E) Constitution of India, Arts. 254 
(1) and (2) and 357 (1) (a) — Art. 254 (1) 
and (2) apply only when the impugned 
law is made by a State Legislature — 
(X-Ref:— West Bengal State Legislature 
(Delegation of Powers) Act (1968), S. 3). 

(Para 12) 

Hence law made by the President in 
exercise of pcwers conferred by Sec. 3 
of the West Bengal State Legislature 
(Delegation of Powers) Act was not af- 
fected by Art. 254 (1) and (2). The Law 
was made by virtue of power conferred 
on the President under Art. 357 (1) (a). _ 

- (Para 12) 

(Œ) Constitution of India, Art. 226 
— Who can apply — Person who sought 
relief under a certain statutory provision 
should not be allowed to challenge its 
validity — (X-Ref:— Houses and Rents 
— West Bengal Premises Tenancy Act 
(12 of 1956), 5. 17 (2-B)). (Para 14) 


Tenant who had applied under Sec- 
tion 17 (2-B) of West Bengal Act 12 of 
1956 for leave to pay rent in instalments 
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was not allowed to challenge its conszitu- 
tional validity. (Pare 14) 
Cases Referred: Chronological Faras 
(1956) AIR 1956 Cal 273 (V 43)= 
60 Cal WN 299 (FB), Abanindra 
Kumar Maity v. A. K. Mazumdar 14 

Srischandra Nath, for Petiticmer; 
Advocate General and B. Basack, for Op- 
posite Parties. 

M. M. DUTT, J.:— This Rule is 
directed against an order dated Septem- 
ber 4, 1968, of the Mumsif, Additional 
Court, Krishnagar striking out the de- 
fence of the petitioner against delivery 
of possession under Section 17 (3 of 
the West Bengal Premises Tenancy Act, 
1956. 

2. The landlords-opposite parties 
instituted the suit for ejectment aginst 
the tenant-petitioner on the ground of 
default in payment of rent since Falgoon 
1370 B. S. The petitioner entered ap- 
pearance in the suit on March 12, 1368, 
and filed a written statement on May 
20, 1968. In his written statement the 
petitioner denied that he was a defaulter 
in payment of rent as alleged. The case 
of the petitioner was that he spent a 
sum of Rs. 150/~ for the repairs of the 
suit premises which is a shop room. It 
was alleged by the petitioner that trere 
was an agreement between the petiticner 
and the opposite party No. 2 that the 
petitioner would repair the suit premises 
and that the money that would be srent 
by the petitioner for repairs would be 
adjusted against rent. The petitioner 
alleged that he deducted the said sum 
of Rs. 150/- spent by him towards re- 
pairs from the monthly rentals and of- 
fered the balance of the rentals, but the 
opposite parties refused to accept the 
same. 


3. After entering appearance in the 
suit, the petitioner did not denesit any 
rent under Section 17 (1) of the Act nor 
did the petitioner make any application 
under Section 17 (2) disputing the amount 
of rent. The opposite parties filed an 
application under Section 17 (3) pray ng 
for striking out the defence of the peti- 
tioner against delivery of possession. The 
application was fixed for hearing on 
September 19, 1968. The petitioner did 
not file any petition of objection against 
the application of the opposite parties 
under Section 17 (3), instead, the peti- 
tioner filed an application under Cl. {b) 
of Section 17 (2-A) of the West Bengal 
Premises Tenancy Act, 1956, together 
with an application under Section 5 of 
the Limitation Act, 1963. 

4. The learned Munsif came to 
the findings that Section 5 of the Limia- 
tion Act did not apply to the facts aad 
circumstances of the case, and that the 
petitioner was not entitled to any pro- 
tection under Section 17 (2-A) (b) of the 
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West Bengal Premises Tenancy Act, 
1956. On the said findings the learned 
Munsif allowed the application of the 
opposite parties under Section 17 (3) and 
directed striking out of the deferce of 
the petitioner against delivery of pos- 
session. Hence this Rule. 

5. Mr. Nath, learned Advocate 
for the petitioner. contended that Sec- 
tion 17 (2-B) of the West Bengal Pre- 
mises Tenancy Act, 1956, was ultra vires 
the provisions of Section 17 (2-A). It 
was further contended that S. 17 (2-B) 
was contradictory and repugnant to the 
provisions of Section 17 (2-A). The pro- 
visions of sub-sections (2-A) and (2-B) of 
S. 17 are as follows:— 

“(2-A) Notwithstanding anything 
contained in sub-section (1) or sub-sec- 
tion (2), on the application of the ten- 
ant, the court may, by order, 

(a) extend the time specified in sub- 
section (1) or sub-section (2) for th= de- 
posit or payment of any amount refer- 
red to therein: 

(b) having regard to the circum- 
stances of the tenant as also of the 
landlord and the total sum inclusive of 
interest required to be deposited or paid 
under sub-section (1) on account of 
default in the payment of rent, permit 
the tenant to deposit or pay such sum 
in such instalments and bv such dates 
as the Court may fix: 

Provided that where paymert is 
permitted by instalments, such sum shall 
include all amounts calculated at the 
rate of rent for the period of default 
including the period subsequent thereto 
upto the end of the month previous to 
that in which the order under this sub- 
section is to be made with interest on 
any such amount calculated at the rate 
specified in sub-section (1) from the 
date when such amount was pavable 
upto the date of such order. 


(2B) No application for extension of 
time for the deposit or payment of any 
amount under Cl. (a) of sub-sec. (2-A) 
shall be entertained unless it is made 
before the expiry of the time specified 
therefor in sub-section (1) or sub-sec- 
tion (2), and no application for permis- 
sion to pay in instalment under Cl (b) 
of sub-section (2-A) shall ke enterzain- 
ed unless it is made before the expiry 
of the time specified in sub-section (1) 
for the deposit or payment of the 


amount due on account of default în ihe 


payment of rent;” 


6. Mr. Nath submitted that în 
view of the non-obstante clause contain- 


‘ed in the opening words of S. 17 (-A) 


the provisions of Section 17 (2-B) fixing 
the time limit for making the applica- 
tion under Section 17 (2-A) was re- 
pugnant to the provisions of Section 17 
(2-A). It has been argued that Seca 


re 
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tion 17 (2-A) overrides the provisions of 
Section 17 (1) and Section 17 (2) under 
which the deposit has to be made within 
a certain time and that accordingly it 
is unreasonable to fix a time limit for 
making an application under S. 17 (2-A) 
which makes the provisions of Sec- 
tion 17 (2-A) nugatory. We are unable 
tp accept the said contention of Mr. 
Nath. It is true that the time limit 
fxed for making the deposit under Sec- 
tion 17 (1) and Section 17 (2) is not ap- 
plicable so far as Section 17 (2-A) is 
concerned, but Section 17 (2-B) only 
cirects that an application for permis- 
sion to pay in instalment under Cl. (b) 
cf Section 17 (2-A) shall not be enter- 
tained unless it is made before the ex- 
piry of the time specified in sub-sec. (1) 
for the deposit or payment of the 
amount due on account of default in the 
payment of rent. Instead of mention- 
ing the period of limitation sub-s. (2-B) 
only specifies the period by referring to 
the provisions of S. 17 (1): Section 17 (1) 
puts the time limit for deposit and Sec- 
tion 17 (2-B) adopts the same time limit 
for making an application for permis- 
sion to pay in instalment. We do not 
find any conflict between the provisions 
of Section 17 (2-B) and S. 17 (2-A). We, 
therefore,. overrule the said contention 
of Mr. Nath. 


7. It was next contended by Mr. 


Nath that Section 17 (2-B) and S..17 (83) 


were ultra vires the provisions of Arti- 
cle 254 and also Art. 19 (1) (2). of the 
Constitution. In order to appreciate the 
submissions made by Mr. Nath, on this 
point some facts are necessary to be 
stated. On August 26, 1967, the Govern- 
ment of West Bengal promulgated an 
Ordinance being West Bengal Ordinance 


VI of 1967. By this Ordinance certain 
amendments were made in the West 
Bengal Premises Tenancy Act, 1956. 


Both these provisions of S. 17 (2-A) and 
Section 17 (2-B) were incorporated by 
way of amendment in the West Bengal 
' Premises Tenancy Act, 1956. On Febru- 
ary 20, 1968, a proclamation was made 
by the President of India under Arti- 
cle 356 (1) and a declaration was made 
by him under Cl. (b) of Art. 356 (1) 
that the powers of the Legislature of 
the State of West Bengal would be ex- 
ercisable by or under authority of 
Parliament. While the proclamation 
was in force, on March 25, 1968, the 
Parliament enacted West Bengal State 
Legislature (Delegation of Powers) Act, 
1968, under Art. 357. (1) (a), which 
authorises the Parliament to confer on 
the President the power of the Legis- 
lature of the State to make laws, and 
to authorise the President to delegate, 
subject to such conditions as he may 
think fit to impose, the power so con- 
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ferred to any 
specified by him in that behalf. ‘By 
Section 3 of the West Bengal State 
Legislature (Delegation of Powers) Act, 
1968, the power of the State Legislature 
to make laws was conferred on the 
President of India. By virtue of that 
power conferred on the President, the 
President enacted Act 4 of 1968 which 
is the West Bengal Premises Tenancy 
(Amendment) Act, 1968, hereinafter re- 
ferred to as the President’s Act. After 
the withdrawal of the proclamation the 
State Legislature enacted West Bengal 
Premises Tenancy (Amendment) Act 30 
of 1969 on October 31, 1969. The provi- 
sions of S. 17 (2-A) and Sec. 17 (2-B) 
incorporated in the West 
Bengal, Premises Tenancy Act, 1956, by 
the said Act 30 of 1969. 


8. In the first instance it was 
argued that Section 17 (2-B) and Sec- 
tion 17 (3) were ultra vires the provi- 
sions of Art. 19 (1) (g) of the Constitu- 
tion. It was submitted that the peti- 
tioner had been carrying on business in 
the suit permises and that his defence 
against delivery of possession having 
been struck out as he was held not en- 
titled to make an application under Sec- 
tion 17 (2-A) beyond the time limit fixed 
under Section 17 (2-B), his fundamental 
right to carry on business was infring- 
ed. In our view, this is too remote a 
proposition to attract the provisions of 
Art. 19 (1) (g). There is no fundamental 
right in making defaults in payment of 
rent or in making deposits of rent. 
Under the provisions of sub-sections (1) 
and (2) of S. 17 a tenant is required to 
deposit rent within. the time mentioned 
in these two sub-sections and his de- 
fence against delivery of possession is 
liable to be struck out under Sec. 17 (3) 
on his failure’ to comply with the provi- 
sions of sub-sections (1) and (2). Sec- 
tion 17 (2-A) provides for granting of 
instalments for the deposit of the arrears 
of rent and sub-section (2-B) provides 
for making an application praying for 
permission to deposit rent in instalments. 
If there is no fundamental right in 
making defaults in payment of rent, the 
Legislature is entitled to fix a time limit 
for deposit of rent or for making an ap- 
plication for permission to deposit rent 
in instalments. We fail to understand 
how the question of violation of any 
fundamental right arises. If the tenant 
does not comply with the provisions of 
sub-sections (1) and (2) and fails to 
deposit rent in accordance with sub-sec- 
tions (1) and (2) or does not make an 
application for permission to deposit 
rent in instalments within the time fixed 
under sub-section (2-B), the tenant is to 
suffer the consequence, namely, that his 
defence against delivery of possession 


ALR | 
other .authority to be. 


1971 


will be struck:out. It may be that in 
certain cases the tenant may not have 
any further defence to resist the decree 
for ejectment but that will not make 
the provisions of either sub-section (2-B) 
or sub-section (3) as violative of the pro- 
visions of Art. 19 (1) (g). In our view, 
there is no substance in the contention 
that Section 17 (2-B) and S. 1° (3) 
infringe the fundamental right o: the 
petitioner to carry on his business in 
the disputed premises and that ac2zord- 
ingly they are unconsti:utional and void. 


9. Next it was argued by Mr. 
Nath that Secticn 17 (3) and S. 17 [2-B) 
were ultra vires Art. 254 (1) of the Con- 
stitution, for, in enacting the Presicent’s 
Act, there was non-compliance of Arti- 
ele 254 (2) of the Constitution. It was 
submitted that Section 17 (8) was re- 
pugnant to the provisions of the Vode 
of Civil Procedure inasmuch as the Zode 
of Civil Procedure does not make any 
provision for striking out defence against 
delivery of possession under the cireum- 
stances as mentioned in Section 17 (3). 
‘Civil Procedure’ including all matters 
included in the Code of Civil Procedure 
is concurrent subject being item No. 13 
of the Concurrent List. It was sub- 
mitted that Section 17 (3) having made 
provisions for striking out the defence 
against delivery of possession contrary 
to the provisions of the Code of Zivil 
Procedure and the President not having 
complied with the procedure laid cown 
in Art. 254 (2) of the Constitution, it 
was ultra vires. The short and simple 
answer to this contention made on 
behalf of the petitioner is that S. 1" (3) 
was not enacted or introduced in the 
West Bengal Premises Tenancy Act, 1956, 
by the President’s Act. It is a provision 
of the West Bengal Premises Tenancy 
Act, 1956 (West Bengal Act 12 of 1956). 
The West Bengal Premises Tenancy Act, 
1956, containing the provisions of 3ec- 
tion 17 (3) received the assent of the 
President on March 30, 1956. Even 
assuming the Section 17 (3) was repu- 
gnant to some of the provisions of the 
Code of Civil Procedure, the provisions 
of Art. 254 (2) of the Constitution having 
been complied with will prevail and 
cannot be said to be unconstitutional and 
void. This disposes of the contention of 
Mr. Nath challenging the constitutiona-~ 
lity of Section 17 (3). 


10. Section 17 (2-B) was, how- 
ever, enacted by the President’s Act. We 
do not see any reason to hold that Sec- 
tion 17 (2-B) is repugnant to any of the 
provisions of the Code of Civil Pro- 
cedure. As already stated, that if the 
tenant fails to make an application w-th- 
in the time fixed under Section 17 (=B) 
for the relief under Cl. (b) of S. 17 (2-A) 
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the defence against delivery of posses- 
sion of the tenant may be struck out. 
But, the defence against delivery əf pos- 
session has to be struck out under Sec- 
tion 17 (3) and if Section 17 (3) is held 
to be constitutional in view of the prior 
assent of the President, it cannot be con- 
tended that Section 17 (2-B) is re- 
pugnant to the provisions of the Code 
of Civil Procedure. ‘Clause (b) cf Sec- 
tion 17 (2-A) gives’ a further opportunity 
to the tenant to make deposit of arrears 
of rent by instalments. But, that op- 
portunity has to be availed of within 
the time limit fixed under Sec. 17 (2-B). 
There is nothing unreasonable in the 
provisions . of Section 17(2-B). In the 
view we take, it is not necessary for us 
to dilate on the point any further by 
referring to cases dealing with the ques- 
tion of repugnancy of the provisions of 
a State Act with those of a Central Act 
in respect of the matter enumerated in 
the concurrent list. 


11. Under Cl. (1) of Art. 254 of 
the Constitution if any provision of law 
made by the Legislature of a Szate is 
repugnant to any provision of law made 
by the Parliament, the law made dy the 
Legislature of the State shall, to the 
extent of the repugnancy, be void. 
Clause (1) is subject to Cl. (2) which 
inter alia provides that where a law 
made by the Legislature of a State with 
respect to one of the matters enumerat- 
ed in the Concurrent List, contains any 
provision repugnant to the provisions cf 
a law made by the Parliament with res- 
pect to that matter the law made by 
the Legislature of such State shall, if it 
has been reserved for the consideration 
of the President and has received his 
assent, prevail in the Stata. 

12. It is clear that Cis. (1) and 
(2) of Art. 254 will apply only when 
the impugned law is made by the Legis- 
lature of the State. The law maide by 
the President in exercise of his rowers 
conferred by Section 3 of the West 
Bengal State Legislature (Delegation of 
Powers Act) 1968 cannot be said to be 
the law made by the Legislature of the 
State of West Bengal. In enacting the 
President’s Act, the President only ex- 
ercised the power of the State Legisla- 
ture as conferred by the Parliament in 


‘accordance with Art. 357 (1) (a) cf the 


Constitution. In our opinion, when a 
law is made by the President by ‘virtue 
of the power conferred on him by the 
Parliament under Art. 357 (1) (a) of the 
Constitution, the provisions of Arti- 
cle 254 (2) will not apply. 


13. Even assuming that Art. 254 
applies to such a case Le, to a case 
where the law is made by the Presi- 
dent on a concurrent subject, and a pro- 
vision of that law is repugnant to the 


law made by the Parliament on the 
same subject, it is difficult to hold on 
any logic that unless there is strict 
compliance with the provisions of 
Cl. (2) of Art. 254, the law so made by 
the President shall, to the extent of the 
repugnancy, be void. The  assenting 
authority and the authority making the 
law being the same, the question of 
assent cannot arise. We would, accord- 
ingly, hold that even if the provisions 
of Sections 17 (3) and 17 (2-B) are held 
to be repugnant to the provisions of the 
Code of Civil Procedure which is a 
Central Act, those provisions having 
been enacted by the President by the 
President's Act, those will prevail not- 
withstanding the repugnancy. 


14. The petitioner sought to avail 
of the reliefs under Section 17 (2-B) and 
made an application as provided by 
section 17 (2-B) together with an ap- 
plication under Section 5 of the Limita- 
tion Act, 1963. The petitioner, however, 
became unsuccessful as it was held that 
Section 35 of the Limitation Act was 
not applicable and that the petitioner 
having made the application under Sec- 
tion 17 (2-B) beyond the time fixed by 
that section the petitioner was not en- 
titled to any relief under Sec. 17 (2-A). 
Having been unsuccessful the petitioner 
now says that Section 17 (2-B) is ultra 
vires the Constitution of India. In our 
view, the petitioner cannot be permitted 
to blow hot and cold at the same time. 
When the petitioner made the applica- 
tion under Section 17 (2-B) for the 
relief urder Section 17 (2-A), the peti- 
tioner accepted the provisions of the Act 
as Constitutional and valid. Having be-~ 
come unsuccessful the petitioner now 
challenges the said provisions as ultra 
vires the Constitution. but that is not 
permissible. If one accepts the provi- 
sions of a statute as legal and valid and 
attempts to get relief under the statute, 
he cannot be allowed to challenge the 
‘statute or any of its provisions as illegal 
and invalid. In this connection we may 
[refer to a decision of the Special Bench 
of this Court in Abanindra Kumar Maity 
v. A. K. Mazumdar, 60 Cal WN 299 = 
(AIR 1956 Cal 273 (FB)). In that case 
the owners made an application before 
the Bhag Chhas Conciliation Board for 
restoration to them of the lands on the 
ground mentioned in Cls. (a), (b) and 
(d) of Section 5 (1) of the West Bengal 
Bargadars Act, 1950. The Board allow- 
ed the application under S. 5 (1) (d) of 
the Act. The Bargadar preferred ap- 
peals tc the Appellate Officer and the 
appeals were allowed. The orders made 
by the Board were set aside and it was 
directed that the Bargadar would con- 
tinue to cultivate the lands as before. 
Against those orders the petitioner 
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moved this Court under Art. 226 of the 
Constitution. The petitioners impugned 
ihe West Bengal Bargadars Act, 1950, as 
being repugnant to Arts. 19 (1) (£), 19 
1) (g) and 31 (2) of the Constitution. 
It has been held by Chakravartti. C. J. 
who presided over the Special Bench in 
shat case, the other learned Judges con- 
eurring with him, that the petitioners 
might not be allowed to say on the one 
aand that the Act is good and the bene- 
ät which they obtained under the Act 
Should be restored to them, and say at 
ihe same time that the Act is a bad 
one and should be declared to be utterly 
void. The same principle as laid down 
dy the Special Bench should also apply 
in the instant case before us. In our 
view, therefore, the petitioner was not 
antitled to impugn the constitutionality 
and the legality of the provisions of 
Sections 17 (3) and 17 (2-B). 


15. Lastly, it was contended on 
behalf of the petitioner that the learned 
Munsif was wrong in holding that Sec- 
tion 5 of the Limitation Act did not 
apply to an application for relief under 
Cl. (b) of Section 17 (2-A). Our atten- 
tion was drawn to the provisions of 
Section 39 of the West Bengal Premises 
Tenancy Act, 1956. It was contended 
that in view of Section 39, Section 5 of 
the Limitation Act was applicable. It 
is, however, not necessary for us to 
decide that point as the learned Munsif 
could not accept the explanation given 
by the petitioner for the delay in mak- 


ing the application for relief under 
Cl. (b) of Section 17 (2-A). The finding 


of the learned Munsif on merits is a 
finding of fact and it will not be proper 
on our part:to interfere with that nd- 
ing of fact. We are also of the same 
view as that of the learned Munsif that 
the petitioner failed to explain the delay 


in making the application. We are not_~— 


also prepared to believe the story that 
due to the ignorance of the Lawyer of 
the petitioner of the new provisions of 
Section 17 (2-B) the application was not 
made within the time fixed therefor. 
The lawyer was not examined in the 
case nor was any affidavit filed by him. 
In our view, the learned Munsif was 
right in dismissing the application under 
Section 5 of the Limitation Act. 

16. 
affirm the order of the learned Munsif 
striking out the defence of the petitioner 
against delivery of possession and dis- 
charge the Rule. There will, however, 
be no order as to costs. 

ARUN K. MUKHERJEA, J.: 17. 

I agree. 
Petition dismissed, 





For the reasons aforesaid, we 
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AIR 1971 CALCUTTA 539 (V 58 C 120) 
S. K. CHAKRAVARTI, J. 
Jatindra Nath Paramanick, Petifioner 
v, Debiprasad Mitra, Opposite Party. 
Civil Revn. Nos. 2714 and 2755 of 
1970, D/- 10-2-1971. 
Tenancy Laws — Calcutta Thika 
Tenancy (Second Amendment) Act @29 of 
1969), Ss. 13, 3 — Pending proceedings 


—— Meaning of — Application for evic- 
tion under S. 3 (as it stood before am- 
endment) ~— Order for eviction made 


operative on payment of adequate com- 
pensation is not a final order — Apmoint- 
ment of Commissioner for determiration 
of compensation — Amendment Act 
coming into force —- Proceedings must 
be deemed to be pending — Ground for 
eviction for purposes of building -s no 
longer available under new S. 3. 

. (Para 2) 


Basanta Kumar Fanda and San-imoy 
Panda. for Petitioner in both the Nos. 
Mukulgopal Mukherjee, for Opposite 
Party in both the Nos. 


ORDER:— These two Rules were 
issued at the instance of some thika 
tenants and have been heard together 
as they arise out of the same ord2r of 
a learned Controller and as common 
questions of law and facts are invclved. 
The opposite party filed proceedings for 
eviction against the petitioners wnder 
clause (iv) of Section 3 of the Cabcutta 
Thika Tenancy Act, as it stood tefore 
the amendment, only on the ground 
that the land comprised in the hclding 
was required by the iandiord for the 
purpose of building on it. The applica- 
tions were allowed with a direction that 
the order of eviction will be operative 
upon payment of adequate compensation 
agreed upon by the parties or ascertain- 
ed through a Commissioner. Thereafter 
a Commissioner was appointed for the 
purpose of determination of comp=2nsa- 
tion and while the proceedings were 
going on before the Commissioner the 
Calcutta Thika Tenancy Stay of Pro- 
ceedings (Temporary Provisions) rdi- 
nance 1967 came into force and by an 
order dated 16th September. 1967. fur- 
. ther proceedings in these cases were 
stayed in accordance with the provisions 
_of the said Ordinance. Thereafter on 

the 2nd day of February 1970, the 
opposite party landlord filed applicetions 
‘praying that the Comrnissioner may be 


directed to submit his report as the 
Ordinance was no longer in force. The 
petitioners, who were the oprosite 


parties before the Controller, contended 
that in view of the amendments oz: the 
Act by the Calcutta Thika Terancy 
(Second Amendment) Act, 1969, the 


ee 


EO/GO/C294/71/MBR/S 


Jatindra Nath v. Debiprasad (Chakravarti J.) 


“proceedings. 


[Prs. 1-3] Cal. 539 


ground of eviction for purposes of build- 
ing is no lenger available to the land- 
lord and as such the proceedings cannot 
continue. The Controller held that the 
original applications ` were not pending 
and, therefore, Section 13 of the Amend- 
ment Act would not apply, overruled the 


. objections of the petitioners and direct- 


ed the Commissioner to submit his re- 
port. Hence these applications. 


2. Section 13 of the Calcutta 
Thika Tenancy (Second Amendment) Act 
1969 runs as follows: 

“13. The amendments made to the 
said Act by this Act shall have effect 
in respect of all applications for eject- 
ment of thika tenants, and all appeals 
from orders made on such applications, 
under the provisions of the said Act 
which are pending at the commencement 
of this Act.” 

The question, therefore, is as to whe- 
ther the present proceedings can be 
deemed to be pending at the date of 
commencement of this Act. The Con- 
troller held that as there has been an 
order for eviction, the only course which 
was open to the petitioners was to apply 
under Section 7-A of the Act and that 
the proceedings cannot be held to be 
pending. In C. R. 3269 of 1970, disposed 
of by me yesterday, I have held that the 
order for eviction referred to in Sec- 
tion 7-A relates to a final order for evic- 
tion and not to a tentative order. as ap- 
pears to have been passed in the instant 
On a construction of the 
different Sections of the Act, I had come 
to the conclusion in that Rule, that 
before Section 7-A can be applied, there 
must be an order for ejectment of a 
thika tenant, and in a case where com- 
pensation has to be paid under Sec. 4, 
the application .for ejectment can be 
allowed only after the compensation has 
been paid or deposited and that it is only 
after that that an order for eviction of 
the tenant or delivery of possession to 
the landlord can be made under Sec. 5. 
It must, therefore, be held that in the 
present proceedings there has been no 
final order for eviction, and there could 
not be any such order. The proceedings. 















ings. Section 3 has been entirel 
and substituted by a new 5 
Under this new Section 3, ated 
provision for eviction O 

the oe eae 
quire y t 

of building. P e 
present proce’ 
be evicted. 
Bs T 
made abs’ 


Act, applicable to all a entira S ; 


54) Cal. (Prs. 3-4)-[Prs. 1-4] 


is set aside and the proceedings for evic- 
ticn be quashed. 

4. Each party will bear its own 
costs all through. 
Petition allowed. 
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Chhabilal Singha and others, Appel- 
lants v. Jharulal Singha and another, 
Respondents. 

A. E. O. D. No. 408 of 1966, D/- 8-6- 
1971. 

Civil P. C. (1908), O. 7, R. 7 — Vari- 
ance between pleading and proof — 
Exery variance between pleading and 
proof is not fatal. 


Every variance between pleading 
ani proof is not fatal. The Court must 
carefully consider whether the objection 
is one of form or of substance, having 
in view the purpose which the rule that 
th= allegation and proof must correspond 
is intended to serve, namely, first to 
aporise the defendant distinctly and speci- 
fically of the case he is called upon to 
answer so that he may properly make 


a defence and not be taken by surprise, 


ami secondly accurate record of the 
cause of action as a protection against a 
seeond proceeding founded upon the 
same allegation. The pleadings should 
nat be construed too narrowly. AIR 1920 
Cel 26 & AIR 1930 PC 205, Foll; ATR 
19351 SC 177 & AIR 1959 SC 31 & AIR 
1971 SC 361, Dist. (Para 12) 
Ceses Referred: Chronological Paras 


(1971) AIR 1971 SC 361 (V 58)= 
1971 UJ (SC) 109, Mohd. Mustafa 
v. Abu Bakar 

(1959) AIR 1959 SC 31 (V 46)= 
ILR (1958) Ker 1340, M. M. B. 
Catholicos v. T. Paulo Avira 

(1951) AIR 1951 SC 177 (V 38)= 
1951 SCR 277, Firm Sriniwas 
Ram Kumar v. Mahabir Prasad 13, 14 

(1330) AIR 1930 PC 205 (V 17)= 
52 Cal LJ 1, Sagarmull Nathany 
v. John Carapiet Galstaun 12 

(1320) AIR 1920 Cal 26 (V 7) = 
24 Cal WN 662, Kumar Satish 
Kanta v. Satish Chandra 12 


Manindra Nath Ghose and Jamini 
Kumar Banerjee, for Appellants; Narayan 
Chandra De and Kshitindra Kumar 
Mtter, for Respondents. 

M. M. DUTT, J.:— This is a defend- 
-cts’ appeal and it arises out of a suit 

partition and accounts. 

The plaintiff No. 1 is the father 
“~intiff No. 2 is the son. The 
© by the plaintiffs against 

1 the brother of the 


+ 
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plaintif No. 1 and the sons of the de- 
tendant No. 1 being defendants Nos. 2 to 
~. The wife of the deiendant No. 1 was 
impleaded in the suit as pro forma de- 
iendant No. 3. The parties are govern- 
ed by the Mitakshara School of Hindu 
Law. It was alleged by the plaintiffs 
that out of items Nos. 1 to 27 of im- 
movable properties mentioned jin the 
schedule ‘ka’ in the plaint, some were 
ancestral properties of the plaintiff No. 1 
end the defendant No. 1 and some were 
acquired after the death of their father 
with the joint family fund. It was fur- 
ther alleged that items Nos. 28 and 29 
were acquired by the defendant No. 1 
with the joint family fund in the benami 
of his son and wife respectively. The 
Plaintiffs alleged that these two items of 
properties were also joint family pro- 
perties. The plaintiffs claimed partition 
of one-half share in the immovable pro- 
perties described in schedule ‘Ka’ and 
moveable properties described in sche- 
dule ‘Kha’. 


3; The case of the defendants 
was that the immoveable properties 
described in items Ncs. 5 and 7 were 
acquired by the deferdant No. 1. These 
two properties were gifted to the defend- 
ant No. 1 by the owners thereof as re- 
wards for services rendered by him. 
Regarding items Nos. 28 and 29 the de- 
tendants alleged that those were acquir- 
ed by the .defendant No. 2 Tapesh, the 
son of defendant No. 1 and the defendant 
No. 8 the wife of the defendant No. 1 
respectively with their own funds. The 
defendants denied that those properties, 
namely, items Nos. 5, 7, 28 and 29 were 
“oint family properties. The defendants 
also denied the plaintiffs’ claim for ac- 
ecunts. The defendants did not dispute 
the plaintiffs’ claim regarding the other 
Hems of properties mentioned in schedule 
‘Ka’. Regarding the moveable properties— 
mentioned in schedule ‘Kha’ to the plaint 
the defendarits alleged that the movables 
‘ware divided between the parties in 1363 
B. S. The defendants claimed some of 
the movables as belonging to the de- 
fendant No. 1 exclusively and denied the 
existence of bricks mentioned in item 
No. 18 of Kha Schedule. 


4. The learned Subordinate Judge 
by his judgment dated August 17, 1965, 
eame to the findings that items Nos, 5 
and 7 were acquired by the defendant 
No. 1 as rewards from the owners there- 
of for services rendered by the defend- 
ant No. 1 to them, but the defendant 
No. 1 threw these two items of proper- 
-ies into the common stock and treated 
them as joint family properties. The 
‘earned Subordinate Judge held that 
‘teams Nos. 28 and 29 were not the joint 
“amily properties, but the same were the 
self acquired properties of defendants 
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Nos. 2 and 8 respectively. The learned 
Subordinate Judge decreed the sut in 
part in preliminary form declaring the 
plaintiffs’ one-half share in all the pro- 
perties of schedule ‘Ka’ excepting items 
Nos. 28 and 29 thereof. Out of the 
movables mentioned in schedule ‘Kha’ to 
the plaint, plaintiffs’ half share to such 
of them as found to have belonged to 
the joint family owas declared. The 
plaintiffs’ claim for accounts was dis- 
allowed by the learned Subord_nate 
Judge. Hence this appeal by the detend- 
ants. 


5. The plaintiffs have also filed a 
cross-objection challenging the decree 
dismissing the plaintiffs’ claim for ac- 
counts and for partition in respect of 
items Nos, 28 and 29 and the disputed 
movables.- ` 


6. - Mr. Ghose, learned Advocate 
for the appellants challenged the firding 
of the learned Subordinate Judge that 
items Nos. 5 and 7 of the immovable 
properties were thrown by the delend- 
ant No. 1 into the common stock. Mr. 
Ghose submitted that there was no 
allegation in that regard in the p-aint. 
It was argued that even assuming that 
the finding of the learned Subordinate 
Judge is correct, if was a case of variance 
between pleading and proof and accord- 
ingly the plaintiffs were not entitled to 
claim items Nos. 5 and 7 as joint femily 
properties. 


7. The learned Subordinate Judge 
has found that items Nos. 5 and 7 of 
immovable properties were the self 
acquired properties of the defer.dant 
He got these two properties as 
rewards from the owners thereof. There 
is no satisfactory evidence on behalf of 
the plaintiffs that these properties were 
either ancestral properties or were ac- 
quired with the joint family fund. We 
would accordingly accept the findirg of 
the learned Subordinate Judge that tems 
Nos. 5.and 7 were the self acquired pro- 
perties of the defendant No. 1. 


8. The learned Subordinate Judge 
has, however, found that the deferdant 
No. 1 threw these two items of proper- 
ties into the common stock and treated 
the same as properties belonging tc the 
joint family. In the R. S. record of 
rights these two properties have been 
recorded in the names of the plaintiff 
No. 1 and the defendant No. 1 tc the 
extent of one-half share each. It was 
alleged by the plaintiffs that at the in- 
stance of the defendant No. 1 these two 
items of properties were recorded ir. the 
joint names of the plaintiff No. 1 and the 
defendant No. 1. The learned Subordi- 
nate Judge has believed the plairtiffs’ 
case in that regard. We do not also find 
-any reason not to believe the evicence 
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of the plaintiff No. 1 that it was the de- 
fendant No. 1 who got these two items 
of properties, namely, items Nos, 5 and 
7 recorded in the joint names of kimself 
and the plaintiff No. 1 in the record of 


- rights. 


9. It was admitted by the par- 
ties that there was an attempt to amic~ 
ably partition the joint family proper- 
ties through the arbitration of some 
local people. A list of joint properties 
was prepared and handed over zo the 
Arbitrators. The said list has been 
marked as Exhibit 2. The plaintiff No. I 
says that the defendant No. 1 pr2pared 
the list. The list also contained items 
Nos. 5 and 7 of immovable properties. 
Although the defendant No. 1 in his evi- 
dence denied that those two items of 
properties were included in the list (Ex- 
hibit 2) at his instance, it is clear from 
the evidence of P. W. 2 Kailash Ch. 
Misra that the same were included at 
the instance of the defendant No. 1. 
P. W. 2 is a common friend of the plain- 
tiffff No. 1 and the defendant No. 1. He 
was cited as a witness by both the par- 
ties. It is not disputed that he was a 
member of the Salish. We believe the 
evidence of this witness and hold that 
the defendant No. 1 included these two 
properties, namely, items Nos. 5 and 7 
in the list of joint properties and deli- 
hae the same to the members of the 

alis 


10. We are also satisfied that the 
plaintiffs have been able to prove that 
items Nos. 5 and 7 had been in th2 joint 
possession and enjoyment of the mem- 
bers of the family as joint properties. 
We do not accept the case of the cefend- 
ant No. 1 that these two propertizs had 
been exclusively in his possessior. 


11. From the facts aforescid we 
are in agreement with the finding of the 
learned Subordinate Judge that items 
Nos. 5 and 7 of the immovable properties 
though acquired by the defendant No. 1. 
were thrown by him into the common 
stock and treated as joint familb pro- 
perties and that by doing so the cefend- 
ant No. 1 ceased to be the exclusive 
owner of the said two items of pro- 
perties, 


12. As to the contention of Mr. 
Ghose that there is variance between the 
pleading and the proof, it may be P 
that it is now a well establish ° ‘Tal 
of law that every varianc y 
pleading and proof is no 
Court must carefully | 
the objection ` is one 
stance, having in 
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make a defence and not be taken by 
surprise, and secondly, accurate record 
oi the cause of action as a protection 
against a second proceeding founded upon 
the same allegations. (See Kumar Satish 
Kanta v. Satish Chandre, 24 Cal WN 662 
= (AIR 1920 Cal 26) ) In Sagarmull 
Nathany v. John Carapiet Galstaun, 52 
Cal LJ 1 = (AIR 1930 PC 205), the 
Privy Council has held that pleadings 
should not be construed too narrowly, 
and therefore in dealing with the ques- 
tion whether there has been a variance 
between a plaintiff's pleadings and the 
case alleged at the trial the Court must 
look not to the mere wordings of the 
plaint, but to the issues which were 
settled for trial and the manner in which 
tlhe case was deliberately fought out by 
both the parties in the trial Court. The 
plaintiffs claimed these properties as 
joint family properties of the parties. It 
is true that there is no averment in the 
plaint that items Nos. 5 and 7 of the pro- 
perties were thrown into common stock 
by the defendant No. 1 and as such they 
ceased to be his personal properties. It 
was alleged that some of the properties 
mentioned in items Nos. 1 to 27 of the 
‘Ka’ schedule were ancestral properties 
and some were acquired by the: plaintiff 
No. 1 and the defendant No. 1 with the 
jcint funds. But the question is whe- 
ther the defendants were taken by 
surprise. The plaintiffs produced the 
R. S. record of rights and the said list 
(Exhibit 2) in order to show that these 
two items of properties were treated by 
the defendant No. 1.as the joint family 
properties. The plaintiff No. 1 alleged 
in his evidence that items Nos. 5 and 7 
of the immovable properties were re- 
corded in the R. S. record of rights at 
the instance of the defendant No. 1. It 
has been already noticed that P. W. 2 
stated in his evidence that these two 
items of properties were included in the 
. list (Exhibit 2) at the instance of the de- 
fendant No. 1. The defendant No. 1 in 
his examination-in-chief stated that he 
never mixed up the income of these 
two properties with the joint family 
fund. This statement of the defendant 
No. 1 in his examination-in-chief is very 
significant and it indicates that the de- 
fendant No. 1 understood that he was 
tc meet the case that these two proper- 
ties were thrown into the common stock 
and treated as the joint family proper- 
ties. We may refer to issue No. 4 fram- 
ed in the suit which is as follows— “Are 
“tL the properties the joint and ejmali 
sorties of the parties?” ‘This issue 
-rs the question whether by 

~ns Nos. 5 and 7 of the pro- 

a common stock by the 

he same became joint 

not. Considering 
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the pleadings of the parties and the evi~- 
dence, particularly the evidence of the 
defendant No. 1, we are of the view that 
the variance between zhe case established 
and the case pleaded :n the plaint is not 


- fatal to the plaintiffS§&. The defendant 


No. 1 was aware of the case he was to 
meet and he gave evidence in that re- 
gard. There was no grievance made be- 
fore the Trial Court on behalf of the 
defendants as to the variance between 
the pleading and the proof. In the cir~ 
cumstances, we are unable to accept the 
contention of Mr. Ghose that the plain- 
tiffs’ claim should be disallowed in res- 
pect of items Nos. 5 and 7 of the im- 
movable properties as there was variance 
between the pleadings and the proof. 


13. Mr. Ghosh relied on three 
decisions of the Supreme Court namely, 
Firm Srinivas Ram Kumar v. Mahabir 
Prasad, AIR 1951 SC 177; M. M. B. 
Catholicos v. T. Paulo Avira, AIR 1959 
SC 31; and Mohd. Mustafa v. Abu Bakar, 
AIR 1971 SC 361. 


14. In Firm Srinivas Ram Kumar 
v. Mahabir Prasad, AIR 1951 SC 177, the 
Supreme Court has observed that the 
rule undoubtedly is that the Court can- 
not grant relief to the plaintiff on a case 
for which there was no foundation in 
the pleadings and which the other side 
was not called upon or had no oppor- 
tunity to meet. In tke present case’ be~ 
fore us in view of the facts stated above 
it cannot be said that there was no 
foundation in the pleading and that the 
defendants were neither called upon nor 
had they an opportunicy to meet the case 
of the plaintiffs to the effect that ‘the. 
defendant No. 1 threw items-Nos. 5 &-7/ 
of the properties into the common stock. 
In the case of M. M. B. Catholicos v. 
T. Paulo Avira, AIR 1959 SC 31, the 
charges sought to be relied upon by the 
plaintiffs as a fresh cause of action for 
the suit were not cov2red by the plead- 
ings or the issues. Eut, this is not the 
position in the instant case. The plain- 
tiffs claimed items Nos. 5 and 7 of the 
‘Ka’ schedule properties as the joint 
family properties of the parties. We 
have already referred to the issue No. 4 
which is to the effect whether all the 
properties were joint properties or not. 
It has been found on evidence that those 
two items of properties are the joint 
properties of the parties. 


15. The last case of the Supreme 
Court relied upon by Mr. Ghose is the 
decision in AIR 1971 SC 361. In this 
case the appeal before the Supreme 
Court arose out of a suit for partition in 
a Muslim family. There was no pleading 
in the written statement of the defend-~ 
ant that certain items of properties were 
the joint properties of the parties, but 
it was pleaded that the suit was bad for 
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partial partition. As there was no plead- 
ing, no issue was framed as to whether 


he said items of properties were joint 
roperties or not. When the .case came 
on appeal to the High Court, the defend- 
ant applied to the High Court to permit 
him to amend the written statement and 
take the plea that the said items of pro- 
verties should be considered as joint pro- 
perties. The High Court rejected that 
application, but on appeal the Supreme 
Court allowed the defendant to amend 
the written statement and sent the case 
back on remand holding that the High 
Court took a highly technical matter. 
This decision of the Supreme Court does 
not, in the least, support the contention 
of Mr. Ghose, for, as aforesaid, there 
was no pleading in the written statement 
of the defendant claiming the said items 
‘of. properties as ‘the joint properties. 


16. ‘In all the aforesaid decisions 
of the Supreme Court, there was nc 
foundation in the pleading regarding cer- 
tain important and vital matters and nc 
issue--was framed on the same. It can- 
not, however, be said that in the instan- 
case there is no foundation in the plead- 
ing. There is, however, some variance 
between the pleading and the proof, buz 
the variance is not fatal to the plain- 
tiffs’ case. The decisions relied upon br 
Mr. Ghose do not apply to the facts and 
circumstances of the instant case. These 
decisions of the Supreme Court do noé 
militate against the view which we hava 
taken, namely, that although there was 
some variance between the pleading and 
the proof, the. variance is not, fatal to 
the plaintifs’: case. 


17. © As to the cross-objection filed 


by the respondents the only contention - 


that was advanced before us was wita 
ae ‘to the plaintiffs’ claim to items 

os 
perties. It was contended that the plair 
tiffs’ claim to items Nos. 28 and 29 should 
have been allowed. We do not find any 
merit in the said contention. We are 
satisfied with the evidence adduced on 
behalf of the defendants that items Nos. 
28 and 29 were acquired by the defenc- 
ant No. 2 and the defendant No. 8 with 
their own funds. The plaintiffs hare 
failed to prove that those two items ef 
properties were acquired ky the defend- 
ant No. 1 in the benami of defendan:zs 
Nos. 2 and 8. We would eccordingly re- 
- ject the claim of the plaintiffs in respext 
of items Nos. 28 and 29 


18. In the result, the judgment 
and decree of the learned Subordinace 
Judge are hereby affirmed. Both the 
appeal and the cross-objection are dis- 
missed, but in the facts and circumstances 


28 and 29 of the immovable pre 
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of the case we direct each party to bear 
own. costs in this Court. 
ARUN K. MUKHERJEA, J.: 19. 
I agree. 
Appeal dismissed. 
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Chitta Ranjan Mondal, Appellant v. 
Bhupendranath Das and otkers, Res- 
pondents. 

A. F; O. D. No. 443 of 1966, D/- 7-1- 
1971. 


Partition Act (1893), S. 4 — Power 
of Court — In a suit by a stranger-pur- 
chaser for partition of his share purchas- 
ed from a co-sharer, the Court can pass 
a preliminary decree and postpone the 
determination of the right of defendant 
cosharer to pre-empt the share of the 
plaintiff until such defendant makes an 
application and ` undertakes ta purchase 
A after its valuation is made by the 

ourt. 


Mono Mohan Mukherjee and Mohini 
Mohan Mukherjee, for Appellant; Sushil 
Kumar Biswas, for Respondents. 

M. M. DUTT, J.: This arpeal is at 
the instance of the defendant No. 10 in 
a suit for partition. The plaintiff is a 
purchaser of 4 annas share of Bhupencra 
Nath Das and others who were admitted- 
ly co-sharers of -the properties in suit. 
So far as the plaintiff’s share is concern- 
ed, there is no dispute that the plaintiff 
acquired the said 4 annas share. The 
defendant No. 10-in his wricten state- 
ment submitted that he was entitled to 
pre-empt the plaintiffs 4 annas share 
under Section 4 of the Partition Act in- 
asmuch as the suit property was home- 
stead of the parties, namely, the defend- 
ant No. 10 and his co-sharers. The 
learned Judge framed an issue being 
issue No. 2 as follows:— 


“Is the contesting defendant No. 10 
entitled ‘to get relief under Section 4 of 
the Partition Act?” 

The defendant No. 10, however, did not 
make any application for pre-emption | 
under S. 4 of the Partition Act. 


2. By his judgment dated July 
20, 1964, the learned Judge determined 
the shares of the parties. As to issue 
No. 2. the learned Judge was of the view 
that the said issue need not be decided 
at that stage and that it would be decid- 
ed later at the instance of the contest~ 
ing defendant No. 10. 


3. Under Section 4 of the Parti- 
tion Act, the shareholder may ask ‘for 
purchasing the share of the stranger- . 
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“purchaser: and: the court shall make a. 
_ valuation: of such share’ in „such manrer 
- as it thinks fit -if- the shareholder. gives 
_ an undertaking to court: to purchase- the 
Share of- the stranger-purchaser who is 
the plaintiff. -The defendant No. 10: cid 
‘not. make any such application or give 
“any undertaking in terms of Section 4 
of the Partition “Act. 
learned Judge was right in observing 
that the question whether the defendant 
No. 10 was entitled to relief under Sec- 
tion:4 of the Partition Act would >be 
decided later at the instance ‘of the d2- 
fendant No. 10. It is obvious that by the 
observation, the learned Judge ‘meant 
that the defendant No. 10-was to make 


an application giving an undertaking <0. 


. court that he would purchase the’ shave 
‘after the. valuation was made. 
submitted on behalf 


passing -the preliminary - decree before 
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In our view, tae 


It -was ` 
of ‘the: appellant ` 
that the learned Judge was not right ìn. 


A. L R» 
deciding that issue. ` We are tunable: to 
- accept the said contention. Unless -an 


undertaxing is given by the party claim- 


- ing to ‘pré-empt’ under . Section 4 of the» 


Partition Act the court is not. bound. to 
determine the valuation.of the property. 
The defendant No. 10 could have made 
the, application under Section 4 of the 
Partition Act even after the preliminary _— 
decree but he did not do so.: ‘Even now, 
he can make an application, ‘under Sec= 
tion 4 giving.an undertaking to. purchase: 
the share of the plaintiff. In our view, 
the appeal is mis-concsived. We affirm 
the judgement and decree of the learned 
Subordinate Judge and dismiss the “ade: 
peal with costs. 


_ ARUN K. MUKHERJEA, Tet, 4. È 
"agree, 7 
Bun Appeal., dismissed. l 
pe ae 
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